Missouri  Attorney  General's  Opinions  - 1934 


Opinion 

Date 

Topic 

Summary 

1-34 

Feb  16 

DISTRICTS. 

Book  Fund  can  only  be  used  for  the  purchase  of  free  textbooks. 

1-34 

Mar  1 

VOTING. 

Members  of  Citizens  Conservation  Camp  are  entitled  to  vote  in 

Missouri.  When? 

1-34 

Mar  5 

DEPOSITIONS. 

State  not  compelled  to  pay  cost  of  depositions  taken  at  a preliminary 
hearing  when  defendant  is  discharged.  Depositions  taken  outside  state 
by  defendant  for  use  at  trial  are  legal  costs  to  be  paid  by  State  if 
defendant  is  discharged. 

1-34 

July  12 

Hon.  Herbert  M. 

Adams 

WITHDRAWN 

1-34 

July  28 

ELECTIONS. 

Candidate  is  not  entitled  to  have  name  printed  on  official  ballot  unless 
he  complies  with  Sections  10257  and  10258  at  least  sixty  days  before 
the  primary. 

1-34 

Oct  15 

CORPORATIONS. 

COMPANIES. 

Cooperative  organizations  cannot  be  organized  under  Article  XXIX, 
Chapter  87,  R.  S.  Mo.  1929,  for  the  sole  purpose  of  operating  a 
cooperative  oil  company,  but  may  so  operate  under  Article  IX,  Chapter 
32,  R.  S.  Mo.  1929. 

1-34 

Oct  23 

TRADE-MARK. 

ABANDONMENT. 

Evidence  not  sufficient  to  constitute  abandonment  of  Trade-Mark. 

1-34 

Oct  31 

ELECTIONS. 

Moving  of  election  place  from  general  store  to  basement  of  Methodist 
Parsonage  would  not  invalidate  returns  unless  fraud  existed.  It  is  illegal 
for  candidate  to  remain  in  voting  booth  or  voting  precinct  and 
electioneer  for  themselves  or  anyone  else. 

2-34 

Mar  3 

SCHOOLS. 

SCHOOL  DISTRICTS. 

Child  whose  parents  do  not  support  her  and  who  is  making  a 
permanent  or  temporary  home  with  her  grandmother,  is  entitled  to  be 
educated  in  the  district  in  which  she  lives,  without  the  payment  of 

tuition. 

2-34 

May  8 

COUNTY  COLLECTOR. 

After  Dec.  31,  1936  in  counties  of  less  than  40,000  inhabitants,  the 
county  collector  is  to  assume  duties  of  county  treasurer  and  is  to 
receive  no  additional  compensation  therefor. 

2-34 

June  1 

MUNICIPALITIES. 

Construction  of  Charter  provisions  of  Maplewood,  Mo. 

2-34 

June 

LIQUOR  CONTROL 

Licensed  wholesale  distributor  may  employ  agent  and  agent  need  not 

13 

ACT. 

obtain  a license. 

2-34 

June 

COUNTY  COLLECTOR. 

Costs  collectible  from  the  taxpayer,  when. 

28 

COUNTY  CLERK. 

Collector  entitled  to  pay  for  making  list  of  delinquent  taxes  although 
not  collected  until  term  of  office  expires. 

2-34 

July  10 

Hon.  E.  W.  Allison 

WITHDRAWN 

2-34 

July  18 

SCHOOL  DISTRICTS. 

SCHOOL  MONEYS. 

DEPOSITORIES. 

Board  of  Education  of  school  district  required  to  select  a depository  in 
the  same  manner  as  county  courts,  and  treasurer  of  school  district  is 
liable  for  loss  of  funds  not  deposited  in  such  depository. 

2-34 

Aug  20 

HOME  OWNERS' 

LOAN  CORPORATION. 

County  Court  cannot  make  a compromise  settlement  of  loans  made 
out  of  county  school  fund,  nor  accept  what  can  be  loaned  by  H.  0.  L.  C. 

thereafter. 

2-34 

Aug  21 

LOTTERIES. 

PROSECUTING 

ATTORNEY. 

“Suit  Club"  whereby  weekly  amount  paid  for  certain  period  with  a 
chance  to  get  suit  before  end  of  period  held  violation  of  section  4314 
R.S.  Mo.  1929  against  lotteries. 

3-34 

Mar  23 

NEPOTISM. 

Under  Section  8026,  R.  S.  Mo.  1929,  Mayor,  City  Council  and  Judges  of 
the  County  Court  elect  Commissioners.  If  one  member  of  City  Council 
participates  in  the  election  of  relative  within  prohibited  degree,  such 
election  would  be  illegal. 

3-34 

Sept  11 

CRIMES  AND 

PUNISHMENT. 

Under  Section  4287,  R.  S.  Mo.  1929,  it  is  unlawful  to  operate  slot 

machines. 

3-34 

Sept  12 

LOTTERIES. 

Relating  to  the  subject  of  lotteries  as  defined  by  our  statutes  and 

constitution. 

3-34 

Oct  31 

ELECTIONS. 

Members  of  Federal  Transient  Camps  are  entitled  to  vote  in  the 
general  election  providing  they  possess  the  other  necessary 
qualifications. 

4-34 

Feb  27 

TOWNSHIP  CLERK. 

Section  12293-12298,  inclusive,  or  other  sections  of  Chapter  86,  R.  S. 

Mo.  1929,  do  not  require  Clerk  to  itemize  individual  warrants  in  making 
report. 

4-34 

May  16 

TAXATION. 

Collection  of  delinquent  city  taxes  under  Senate  Bill  94  in  cities. 

4-34 

Aug  31 

CORPORATIONS, 

FOREIGN. 

SECRETARY  OF  STATE. 

Secretary  of  State  cannot  issue  a license  to  a foreign  corporation 
without  statement  of  such  corporation  as  to  its  capital  stock  authorized 

in  Missouri. 

5-34 

Jan  29 

PURCHASING  AGENT 

ACT. 

Inapplicable  to  the  University  of  Missouri. 

5-34 

Feb  22 

COUNTY  COURTS. 

TAXES. 

A County  Court  is  without  power  to  consolidate  general  revenue  levy 
with  county  road  and  bridge  levy;  must  make  separate  levies  for  each. 

5-34 

June 

28 

ELECTIONS. 

Under  Section  10267a  not  necessary  for  the  Board  of  Election 
Commissioners  to  print  ballots  for  the  Socialist  Party  in  the  County  of 

St.  Louis. 

5-34 

June 

29 

ELECTIONS. 

Judges  of  election  may  be  appointed,  even  though  a member  of  their 
family  be  a candidate  for  county  office  or  central  committee. 

5-34 

Nov  27 

ROADS. 

Taxability  of  public  roads  and  inclusion  of  land  on  which  such  roads  are 

located  in  Assessor's  books. 

6-34 

Jan  9 

NEPOTISM. 

Grain  Sealer,  whose  duties  are  defined  in  House  Bill  No.  79,  is  subject 
in  his  appointment  to  the  provisions  of  Section  13  of  Article  XIV  of  the 

Constitution  of  Missouri. 

6-34 

Feb  2 

LIQUOR  CONTROL 

ACT. 

Corporations  may  be  licensed  and  Section  27  not  applicable  to  them. 

6-34 

Feb  23 

ELECTIONS. 

Absentee  voters  may  vote  in  the  city  primary  and  at  the  city  general 
election  by  absentee  ballot  providing  laws  of  Mo.  1933  p.  219-224  are 
complied  with. 

6-34 

Feb  26 

BOARD  OF  ELECTION 

COMMISSIONERS. 

Authority  to  remove  judges  and  clerks  of  election. 

6-34 

Apr  12 

LIQUOR  CONTROL 

ACT. 

No  license  necessary  for  a druggist  to  sell  intoxicating  liquor  on 
prescription;  it  is  unlawful  for  a pharmacist  to  refill  any  such 
prescriptions. 

6-34 

Apr  24 

LIQUOR  CONTROL 

ACT. 

Sec.  11,  Art.  2,  Constitution  of  Mo.  has  no  application  to  a crime  being 
committed  in  officer's  presence;  when  peace  officer  has  reason  to 
believe  that  an  automobile  is  being  used  to  transport  intoxicating 
liquors  in  violation  of  laws  of  Mo.,  his  search  and  seizure  of  liquors 
without  a search  or  other  warrant  is  not  a violation  of  Sec.  11,  Art.  2, 

Constitution  of  Mo. 

6-34 

May  24 

LIQUOR  CONTROL 

ACT. 

If  retail  dealer  sells  intoxicating  liquor  without  obtaining  license  from 
County  Court,  it  is  violation  of  Sec.  24  of  Liquor  Control  Act.  County 

Court  not  authorized  to  license  wholesalers,  distillers,  manufacturers  or 

brewers. 

6-34 

June 

14 

LIQUOR  CONTROL 

ACT. 

It  is  unlawful  for  holder  of  permit  under  Non-intoxicating  Beer  Act  to 
have  or  allow  another  person  to  have,  upon  premises  described  in 
permit,  any  intoxicating  liquor  with  alcoholic  content  in  excess  of  3.2 
by  weight,  and  holder  of  3.2  permit  is  prohibited  from  obtaining 
license  under  Liquor  Control  Act. 

6-34 

Sept  6 

MERCHANT  TAXES. 

PERSONAL 

PROPERTY. 

TAXATION. 

Clause  11,  Section  9756,  R.S.  Mo.  1929,  excludes  only  such 
merchandise  from  personal  property  tax  as  shall  have  been  actually 
returned  for  taxation  under  the  merchants  tax  law.  (Section  10081,  R.S. 
Mo.  1929). 

6-34 

Sept  7 

TAXATION. 

Agencies  of  State  Government  required  to  pay  both  State 
and  municipal  gasoline  taxes. 

6-34 

Oct  12 

PROBATE  COURTS. 

Nominee  for  Probate  Judge  of  Pike  Co.  nominated  by  Democratic  Party 
at  primary  was  nominated  for  the  regular  term.  County  Democratic 
Committee  should  select  someone  to  run  for  the  special  term. 

6-34 

Dec  5 

COUNTY  TREASURER. 

Laws  Mo.  1933,  p.  357  do  not  apply  to  Randolph  County. 

6-34 

Dec  22 

OFFICER. 

SURETY  BOND. 

COUNTY  COURT. 

County  Court  must  require  new  surety  bond  when  newly  elected 
member  of  the  County  Court  is  on  the  old  bond,  but  this  contingency 
does  not  make  the  new  judge  ineligible  to  the  oath  of  office. 

7-34 

Jan  25 

COUNTY  TREASURER. 

An  opinion  on  question  of  whether  present  county  treasurers  are 
eligible  as  candidates  for  office  of  county  collector  in  election  of  1934. 

7-34 

May  12 

BANKS  & BANKING. 

Right  of  subrogation  of  Federal  Deposit  Insurance  Corporation  in  event 

of  failure  of  banks  in  Missouri. 

7-34 

Aug  25 

COUNTY  TREASURER. 

County  treasurer  cannot  serve  as  deputy  to  County  Collector  while 
remaining  Treasurer. 

8-34 

Oct  2 

Hon.  Louis  W.  Block 

WITHDRAWN 

9-34 

Jan  23 

COUNTY  COURTS. 

COLLECTORS'  BONDS. 

Authorized  to  examine  collector's  bonds.  May  be  examined  by  County 

Court.  "Additional  Bond"  means  a new  bond. 

9-34 

Jan  23 

COUNTY  FINANCIAL 

STATEMENT. 

Opinion  relating  to  the  annual  financial  statement  of  counties  as 
provided  under  section  12165.  Laws  1933,  page  353. 

9-34 

Jan  24 

SCHOOLS. 

An  Opinion  relating  to  payment  of  delinquent  school  warrants. 

9-34 

Dec  20 

ELECTIONS. 

Necessity  of  registrar  elect  having  property  qualification  in  order  to 

receive  certificate  of  election. 

10-34 

Jan  18 

DEPARTMENT  OF 

AGRICULTURE  - 

FARM  - WAREHOUSE 

AT  - HOUSE  BILL  NO. 

79. 

Act  requires  insurance  to  be  carried  on  grain  in  Warehouse  but  may  be 
waived  by  Federal  Government. 

10-34 

Jan  19 

FUNDS. 

"County  public  school  fund",  "seminary  fund"  and  "public  school  fund" 

discussed. 

10-34 

Jan  22 

OPTOMETRY  BOARD. 

OFFICERS. 

COMPENSATION. 

FEES. 

Members  of  State  Board  of  Optometry  are  entitled  to  per  diem  for 
days  necessarily  used  in  travel  to  and  from  necessary  meetings  of  the 
board,  when  travel  is  made  by  the  usual  and  most  direct  route. 

Fraction  of  day  spent  in  service  at  meeting  taken  as  a whole  day. 

10-34 

Mar  10 

LIQUOR  CONTROL 

ACT. 

County  Court  may  charge  for  licenses  issued  to  retail  dealers. 

10-34 

Mar  12 

LIQUOR  CONTROL 

ACT. 

Country  Club  is  not  entitled  to  a license  to  sell  intoxicating  liquor  by 
the  drink  unless  located  in  city  where  sale  by  drink  is  authorized. 

10-34 

Mar  12 

PROSECUTING 

ATTORNEY. 

Township  assessor  who  fills  a vacancy  after  a change  in  law  as  to 
compensation  is  entitled  only  to  compensation  under  the  old  law  until 

end  of  term. 

10-34 

Mar  15 

STATE  ATHLETIC 

COMMISSION. 

Has  no  authority  to  waive  collection  of  tax  provided  by  Sec.  12999,  R.S. 

'29. 

10-34 

May  16 

SANATORIUM. 

Transportation  of  Patients  to  Missouri  State  Sanatorium  and 
Compensation  therefor. 

10-34 

June  1 

COUNTY 

DEPOSITARIES. 

Rate  of  Interest  to  be  paid  by  County  Depositary  for  County  funds. 

10-34 

July  9 

LICENSES  FOR  CREAM 

STATIONS. 

Are  milk  and  cream  gathering  routes  entitled  to  be  licensed  as  milk 

stations? 

10-34 

Aug  9 

CRIME  AND 

PUNISHMENT. 

Obtaining  a signature  to  promissory  note  by  false  pretenses. 

10-34 

Aug  24 

JACKSON  COUNTY 

BOARD  OF  ELECTION 

COMMISSIONERS. 

May  conduct  intermediate  registration  in  any  manner  they  deem 

advisable. 

10-34 

Sept  4 

LIQUOR  CONTROL 

ACT. 

Intoxicating  malt  liquor  is  excepted  from  provisions  of  Sec.  13-a  and 
may  be  sold  by  the  drink  providing  other  qualifications  of  act  are 
complied  with. 

10-34 

Sept  12 

ICE  CREAM. 

Manufacturer  of  ice  cream  operating  chain  of  stores  and  selling  ice 
cream  at  retail  through  said  stores  with  no  element  of  resale  is  a retail 
manufacturer  and  subject  only  to  the  $5.00  license  tax  under  section 
13071,  Laws  1933,  page  254. 

10-34 

Sept  18 

OFFICERS  OF 

COUNTY. 

One  cannot  be  candidate  for  both  the  office  of  Justice  of  the  Peace 

and  Probate  Judge  at  same  time. 

10-34 

Oct  18 

Hon.  W.  L.  Bradford 

WITHDRAWN 

10-34 

Oct  23 

UNCLAIMED  MONEY. 

Who  has  right  to  money  seized  with  gambling  device  when  no  claim  is 

made  therefor? 

10-34 

Nov  9 

SCHOOLS. 

Right  of  non-resident  pupils  to  attend  in  district  where  parent  pays 

taxes. 

10-34 

Nov  16 

OPTOMETRY,  STATE 

BOARD  OF. 

One  who  has  passed  state  examination  but  has  waited  over  five  years 
before  applying  for  a certificate  of  registration  is  not  entitled  thereto. 

11-34 

Jan  10 

CORPORATIONS. 

A Foreign  corporation  incorporated  to  make  loans,  secured  by  real 
estate,  chattel  mortgages,  or  otherwise  than  to  carry  on  a general 
mortgage  business  in  all  its  forms  may  be  domesticated  in  the  State  of 

Mo. 

11-34 

Jan  16 

SECRETARY  OF  STATE. 

LAND  DEPARTMENT. 

Right  to  patent  land  granted  to  Cairo  and  Fulton  Railroad. 

11-34 

Jan  24 

SECURITIES. 

GUARDIAN 

FOUNDATION. 

TRADE  ACCEPTANCE 

CERTIFICATES. 

Right  to  service  on  cost  plus  basis  and  subscription  to  education 
magazine  if  securities  within  R.  S.  Mo.  1929,  Sec.  7734c. 

11-34 

Feb  14 

TRADE-MARKS. 

Ownership  and  right  to  use  trade-mark  not  to  be  determined  by 
Secretary  of  State  or  this  office;  Secretary  of  State  not  required  to 
make  investigation  to  ascertain  whether  trade-mark  registered  will  be 
used  solely,  and  Act  does  not  provide  for  cancellation  of  registration. 

11-34 

Mar  7 

CIRCUIT  CLERKS. 

Compensation  beginning  in  1935  - Pay  of  Deputies,  and  constitutional 
question  of  Laws  1933,  p.  369. 

11-34 

Mar  19 

BANKS  AND 

BANKING. 

National  Banks  in  Missouri  have  authority  to  pledge  their  assets  to 
secure  deposits  of  public  funds  to  Secretary  of  State  under  Section 

7784  R.S.  1929. 

11-34 

Mar  19 

COUNTY  SURVEYORS. 

Vacancy  in  office  for  failure  to  give  bond  within  60  days. 

11-34 

Mar  22 

CITIES  OF  THIRD 

CLASS. 

Officers  failing  to  comply  with  Sec.  6738,  R.S.  Mo.  1929  subject  to  an 

action  in  nature  of  mandamus. 

11-34 

Mar  22 

COURT  COSTS. 

Neither  State  nor  county  liable  for  expert  witness  fees. 

11-34 

Apr  12 

TRADEMARK. 

Descriptive  words  not  subject  to  registration. 

11-34 

Apr  17 

NEPOTISM. 

A teacher  whose  grandmother  is  a half-sister  to  a director's  wife's 
mother  is  not  related  within  the  fourth  degree. 

11-34 

May  17 

SECRETARY  OF  STATE. 

PRINTING  CONTRACT. 

STATE  PURCHASING 

AGENT. 

State  Purchasing  Agent  has  no  control  over  printing  for  Missouri 
Commission  for  the  Blind  but  such  printing  is  entitled  to  be  done  by 
the  State  Printing  Commission. 

11-34 

May  31 

ELECTIONS. 

Relating  to  the  method  by  which  absentee  electors  may  cast  their 
ballot  in  a general  election  or  a primary. 

11-34 

May  31 

CORPORATIONS. 

A person  cannot  act  as  director  and  vote  in  a corporation  if  he  has 
executed  his  note  for  capital  stock.  If  the  note  is  executed  for  treasury 
stock  such  person  can  vote  or  act  as  a director. 

1 1 -34 

June 

ELECTIONS. 

County  clerk  should  publish  election  notices  under  provisions  of  Section 

18 

PRIMARY. 

10262  independently  of  Sec.  10267A. 

11-34 

July  12 

SECRETARY  OF  STATE. 

Trade  mark  must  appear  on  design  or  article. 

11-34 

July  12 

PENAL  INSTITUTIONS. 

Sentences  imposed  at  different  terms  of  court  run  concurrently  unless 

otherwise  directed  by  the  court. 

11-34 

July  18 

ELECTIONS. 

PRIMARY. 

Whether  or  not  candidates  actually  signed  declaration  a question  of 
fact  upon  which  the  Secretary  of  State  has  no  power  to  pass. 

11-34 

July  30 

ELECTIONS. 

Necessity  for  Candidates  of  Minor  Political  Parties  to  File  in  Primaries. 

11-34 

Aug  3 

SOLDIERS'  BONUS. 

Right  of  veteran  to  receive  bonus  with  what  exemption. 

11-34 

Aug  13 

SHERIFF. 

Sheriff  is  entitled  to  ten  cents  a mile  for  execution  of  commitment 

where  conviction  had  out  in  county  in  Justice  Court  where  the  distance 

if  more  than  five  miles. 

11-34 

Aug  21 

TRADE-MARK. 

Articles  need  not  be  classified  in  application  for  registration. 

11-34 

Sept  18 

ELECTIONS. 

Title  to  Constitutional  Amendment. 

11-34 

Sept  21 

Hon.  Dwight  H. 

Brown 

WITHDRAWN 

11-34 

Sept  27 

COLLECTORS. 

Fees  allowed  under  Sections  10880  and  10881  R.S.  '29. 

11-34 

Oct  1 

CORPORATIONS. 

Loan  and  investment  companies  - right  of  incorporators  of  loan  and 
investment  company  to  include  in  original  charter  specific  powers 
authorized  for  business  and  manufacturing  companies  by  R.  S.  Mo. 

1929,  Sec.  4940. 

11-34 

Oct  6 

ELECTIONS. 

State  Socialist  Committee  may  not  fill  county  vacancy. 

11-34 

Nov  1 

SECRETARY  OF  STATE. 

BLUE  SKY  LAW. 

SECURITIES  ACT. 

Certificate  of  interest  in  profit-sharing  agreement  defined. 

11-34 

Nov  12 

COUNTY  COURT. 

Must  care  for  the  poor  of  the  county  - cannot  turn  over  funds  to  local 
representatives  of  Mo.  Relief  and  Reconstruction  Commission  to  be 
dispensed  by  them. 

11-34 

Nov  15 

ELECTIONS. 

Beginning  of  terms  of  Senator  and  Congressmen  elect. 

11-34 

Nov  29 

ELECTIONS. 

SECRETARY  OF  STATE. 

Secretary  of  State  to  certify  name  of  candidate  receiving  highest  vote 
to  Governor.  No  authority  to  pass  on  residence  qualifications. 

11-34 

Dec  8 

SECRETARY  OF  STATE. 

RECORDER  OF  DEEDS. 

OFFICERS. 

Commissions  should  not  issue  to  persons  claiming  to  have  been  elected 
to  the  office  of  Recorder  of  Deeds  in  counties  having  less  than  20,000 
population. 

11-34 

Dec  12 

ELECTIONS. 

SECRETARY  OF  STATE. 

Officer,  such  as  county  clerk,  must  pay  over  and  account  for  all  moneys 
received  before  eligible  to  office,  Article  II,  Sec.  19,  Missouri 

Constitution. 

12-34 

Jan  20 

GAME  AND  FISH 

DEPARTMENT. 

Hunting  license  not  required  to  kill  rabbits  on  own  premises. 

12-34 

Mar  16 

ELECTIONS. 

Relating  to  election  to  fill  office  of  marshal  and  collector  at  Ellington, 

Mo.  in  April,  1934.  City  marshal  of  city  of  4th  class,  when  elected  at 
special  election,  is  entitled  to  fill  out  unexpired  term  of  his 
predecessor. 

12-34 

May  2 

GAME  AND  FISH 

COMMISSIONER. 

RIVERS. 

Fences  may  be  built  in  navigable  streams,  when. 

12-34 

May  4 

RIVERS. 

Relating  to  navigable  rivers  in  this  state. 

12-34 

May  15 

FISH  AND  GAME. 

Wild  game  (birds)  cannot  be  sold  or  possessed  under  a special  license 
from  the  Fish  and  Game  Department. 

12-34 

July  23 

VOTING. 

Members  of  Citizens  Conservation  Camp  are  entitled  to  vote  in  county 
and  state  elections,  both  as  resident  voters. 

12-34 

Sept  20 

CONSTITUTIONAL 

LAW. 

FEDERAL 

INSTRUMENTALITIES. 

Applicability  of  Missouri  motor  fuel  tax  to  sales  to  Farm  Credit 

Administration. 

12-34 

Oct  12 

GAME  AND  FISH 

COMMISSIONER. 

The  word  "householder"  as  used  in  Section  8246  defined.  Election 

under  Section  8246  could  not  be  enjoined  or  prohibited. 

13-34 

Nov  1 

CITIES,  TOWNS  & 

VILLAGES. 

Publication  of  notice  to  contractors  for  bids  must  be  in  accordance 

with  Section  13745,  R.  S.  Mo.  1929. 

13-34 

Nov  3 

TAXATION. 

Publication  for  sale  must  be  made  in  reasonable  time  before  date  of 

sale  under  Senate  Bill  94,  Laws  of  Mo.  1933,  page  445. 

13-34 

Dec  19 

NEPOTISM. 

SCHOOL  DISTRICTS. 

Death  of  wife  of  director  terminates  the  relationship  by  affinity,  unless 
there  are  children  of  the  marriage  now  living. 

14-34 

Jan  30 

SCHOOLS. 

Under  Section  9261,  R.  S.  Mo.  1929,  the  maximum  levy  for  school 
purposes  is  sixty-five  cents  in  districts  other  than  town  districts. 

14-34 

Jan  30 

AUTOMOBILE 

DEALERS. 

Automobile  dealer  opening  branch  offices  in  other  towns  must  register 
each  place  of  business  maintained  under  a different  dealer's 
registration  number. 

14-34 

Jan  31 

MOTOR  VEHICLE 

REGISTRATION. 

Shall  tractors  as  defined  in  the  Missouri  motor  vehicle  law,  operated  in 
connection  with  road  construction  work  on  highway,  be  required  to 
carry  registration  plates? 

14-34 

Feb  28 

TAXATION. 

Last  assessment  defined.  Formula  for  determining  1934  rate  for  county 

purposes. 

14-34 

Dec  18 

MOTOR  VEHICLES. 

Caterpillar  tractor  using  highways  as  "motor  vehicle"  under  R.  S.  Mo. 
1929,  Chap.  41,  and  operator  thereof  as  "chauffeur"  or  "operator" 
under  such  chapter. 

14-34 

Dec  31 

MOTOR  VEHICLES. 

Who  must  register  where  exclusive  use  granted  by  legal  title  holder  to 
another  for  a period  greater  than  ten  days  successively. 

15-34 

Feb  14 

Relating  to  authority  of  other  states  to  prohibit  sale  of  "prison  made" 
goods  within  such  states.  Determined  in  the  light  of  the  commerce 
clause  as  affected  by  the  power  conferred  under  the  Hawes-Cooper 

Law. 

15-34 

May  7 

STATE  BOARD  OF 

HEALTH. 

Supervision  of  School  of  Cosmetology.  Sections  9089  and  9092  R.  S. 

Mo.  1929  not  applicable  to  public  schools. 

15-34 

June 

12 

City  Committee,  St. 
Louis,  Missouri 

WITHDRAWN 

15-34 

Dec  14 

MOTOR  VEHICLE 

FUEL  TAX. 

Consular  agents  and  employees  of  a consulate  are  not  exempt  from 
the  provisions  of  the  Motor  Vehicle  fuel  tax  of  Mo. 

15-34 

Dec  15 

COUNTY  COURT. 

CONTRACTS  AND 

APPROPRIATIONS. 

1.  No  statutory  authority  for  county  court  to  contract  for  two  years. 

2.  Can  appropriate  funds  and  employ  county  nurse  on  certain 

conditions. 

3.  Can  appropriate  for  County  Farm  Bureau  on  certain  conditions. 

16-34 

Feb  16 

COSMETOLOGIST. 

HEALTH,  BOARD  OF. 

Relating  to  fee  for  registration  of  hairdressing  cosmetologists  or 

manicurists  establishment  or  school. 

16-34 

June  4 

SENATE  BILL  94. 

Taxation  and  collection  of  delinquent  taxes  in  cities  of  the  second  class; 
unaffected  by  Senate  Bill  94,  Laws  of  Missouri,  1933. 

16-34 

June 

12 

SCHOOL  DISTRICTS. 

District  organized  under  Sections  9325  and  9326,  R.  S.  Mo.  1929,  may, 
by  vote,  increase  tax  levy  not  to  exceed  $1.00  on  the  $100  valuation, 
and  where  district  contains  incorporated  village  the  requirements  of 
Section  9194,  R.  S.  Mo.  1929,  are  fully  met,  even  if  it  be  held  that  said 
Section  applies  in  respect  to  the  amount  of  levy. 

16-34 

June 

20 

SCHOOL  DISTRICTS. 

District  organized  under  Sections  9325  and  9326,  R.  S.  Mo.  1929, 
whether  containing  incorporated  or  unincorporated  village,  may 
increase  tax  levy  by  vote  not  to  exceed  $1.00  on  $100.00  valuation. 

17-34 

Apr  12 

TAXATION. 

County  Board  of  Equalization  must  equalize  assessments  to  reflect  true 

values. 

17-34 

Oct  25 

ELECTIONS. 

Party  living  in  county  for  number  of  years,  leaving  for  purpose  of 
teaching  school,  but  who  has  always  voted  in  said  county  and  claimed 
same  as  his  residence,  is  eligible  to  become  candidate  for  County  Sup't. 

of  Schools. 

18-34 

May  9 

BANKS  & BANKING. 

National  Bank  not  permitted  to  pledge  its  asset  to  secure  deposits  of 
Northeast  Missouri  State  Teachers  College. 

18-34 

July  20 

WATERWORKS 

Cities  of  the  Third  Class  - Power  to  use  Surplus  Earnings  for  other 

OWNED  BY 

MUNICIPALITY. 

Municipal  Purposes. 

18-34 

Oct  13 

SCHOOL  DISTRICTS. 

Under  Section  9607,  R.  S.  Mo.  1929,  a person  holding  a diploma 
conferring  A.  B.  Degree  from  State  Teachers'  College  is  entitled  to 

teach  without  further  examination. 

18-34 

Nov  9 

STATE  HIGHWAY 

PATROL. 

Responsibility  in  cases  where  automobile  strikes  live  stock  on  highway. 

19-34 

Jan  18 

TAXATION. 

Back  tax  collections  to  be  apportioned  to  various  funds,  cannot  be 
lumped  in  school  fund. 

19-34 

Jan  23 

SHERIFFS. 

Opinion  relating  to  fees  of  sheriffs  for  services  rendered. 

19-34 

Feb  13 

COUNTY  COURTS. 

OSTEOPATHIC 

PHYSICIANS. 

Right  to  fill  office  of  Deputy  State  Commissioner  of  Health  under 
amended  law.  Eligibility  as  Deputy  State  Commissioner  of  Health. 

19-34 

Feb  23 

ASSESSORS. 

Duties;  when  paid;  out  of  what  year's  revenue  paid;  compensation 
under  County  Budget  Law. 

19-34 

Feb  26 

LABOR  AND 

INDUSTRIAL 

INSPECTION 

DEPARTMENT. 

Right  to  collect  license  fee  imposed  solely  upon  shipping  bedding  into 

Missouri. 

19-34 

Mar  12 

LABOR. 

Section  13267,  R.  S.  Mo.  1929,  providing  for  the  building  of  shelter 
sheds  by  railroads,  having  been  declared  unconstitutional  by  the 

Federal  Court,  this  provision  cannot  be  enforced. 

19-34 

Mar  20 

LABOR  DEPARTMENT. 

Under  National  Bedding  Code  certain  State  regulations  are  still 
effective  and  may  be  enforced  by  the  Commissioner. 

19-34 

Mar  20 

LABOR  DEPARTMENT. 

Under  Section  13219,  R.  S.  Mo.  1929,  whether  shelter  sheds  built  by 
railroads  are  within  section  is  purely  question  of  fact. 

19-34 

Mar  20 

BANKS  AND 

BANKING. 

COUNTY 

DEPOSITORIES. 

Banks  selected  as  County  Depositories  are  obligated  to  pay  interest  on 
public  funds  so  deposited  and  are  not  relieved  of  the  obligations  by 
being  placed  under  restrictions. 

19-34 

Apr  7 

LABOR. 

Fee  paid  either  by  applicants  or  employer  determines  status  as  to 
whether  one  is  operating  an  employment  agency  or  office. 

19-34 

Apr  21 

LABOR  AND 

INSPECTION 

DEPARTMENT. 

Persons  engaged  in  using  sterilizing  or  exterminating  processes  on 
mattresses  would  not  come  under  Section  13308,  R.  S.  Mo.  1929, 
unless,  as  a matter  of  fact,  they  were  rebuilding  or  renovating 

mattresses. 

19-34 

May  22 

LIVESTOCK. 

One  who  ships,  transports,  drives,  or  otherwise  moves  livestock 

STATE 

VETERINARIAN. 

contrary  to  Governor's  quarantine  proclamation  is  chargeable  with  a 

crime. 

19-34 

May  24 

MUNICIPALITIES. 

Powers  of  mayor  of  Louisiana,  Missouri.  Construction  of  city  charter. 

19-34 

June  7 

SCHOOLS. 

Duties  of  treasurer  in  six-director  school  districts  of  first,  second  and 
third  class  cities  must  keep  financial  records  and  reports. 

19-34 

June  9 

LABOR. 

Electric  Line  Crews,  Leaking  Crews,  Meter  Men,  etc.,  are  not  to  be 
included  in  fixing  the  amount  of  inspection  fees  of  buildings  or  shops, 
as  they  are  not  employed  within  such  buildings  or  shops. 

19-34 

June 

15 

Hon.  Joseph  C.  Crain 

WITHDRAWN 

19-34 

June 

19 

Mr.  Joseph  C.  Crain 

WITHDRAWN 

19-34 

June 

20 

GUARDIANS. 

WARDS. 

Estates  of  World  War  Veterans  under  guardianship.  Invested  how? 

19-34 

July  3 

LABOR. 

Inspection  by  Commissioner  of  Labor  under  R.  S.  Mo.  1929,  Secs. 

13218  and  13219,  and  applicability  thereof  to  municipally  owned  utility 
companies. 

19-34 

July  23 

NEPOTISM. 

Assessor  may  receive  gratuitous  service  from  son  or  pay  him  out  of  his 
own  salary  or  fee  without  violating  Section  13  of  Article  XIV  of  the 

Constitution. 

19-34 

Aug  15 

RELIEF  COMMISSION. 

Governor  has  right  to  direct  expenditure  of  $5,000,000.00 
appropriation  and  to  enforce  self-insurance  plan. 

19-34 

Aug  15 

LABOR  AND 

INSPECTION. 

Labor  Commissioner  has  no  right  to  require  Federal  Relief 

Administrator  to  take  out  license  and  pay  permit  fee. 

19-34 

Aug  15 

LABOR  DEPARTMENT. 

Under  Section  13190,  R.  S.  Mo.  1929,  any  person,  firm  or  corporation 
maintaining  an  employment  office  where  their  services  are  charged  for 
must  obtain  license  from  Labor  and  Industrial  Inspection  Department. 

19-34 

Aug  30 

CORPORATIONS. 

Relief  Activities. 

19-34 

Sept  21 

COUNTY  WARRANTS. 

(1)  Warrants  are  acceptable  in  payment  of  taxes. 

(2)  County  Treasurer  should  accept  and  give  credit  to  collection  for  all 

such  warrants. 

(3)  Section  9911  R.  S.  1929  not  repealed  by  section  22  Laws  of 

Missouri,  1933,  page  351. 

19-34 

Oct  2 

SCHOOL  DISTRICTS. 

TRANSPORTATION. 

Under  Sections  9197  and  9354,  R.  S.  Mo.  1929,  and  Section  16,  Laws 
of  1931,  page  334,  a two-thirds  majority  vote  is  required  where  the 
question  is  voted  upon  by  the  taxpayers  of  the  district. 

19-34 

Oct  10 

Mrs.  Mary  Edna 

Cruzen 

WITHDRAWN 

19-34 

Oct  13 

Mrs.  Mary  Edna 

Cruzen 

WITHDRAWN 

19-34 

Oct  17 

LABOR 

COMMISSIONER. 

Under  Section  13221,  R.  S.  Mo.  1929,  commissioner  has  right  to 
require  report  of  industrial  accidents  even  though  employers  are  also 
required  to  make  report  of  accidents  to  Workmen's  Compensation 

Commission. 

19-34 

Dec  7 

LABOR  AND 

INDUSTRIAL 

INSPECTION. 

(1)  Board  of  Permanent  Seat  of  Government  only  required  to  furnish 
office  space  to  Department  of  Labor  and  Industrial  Inspection  if  same 
be  available  in  State  Capitol. 

(2)  Rent  for  office  space  at  Jefferson  City  not  chargeable  to 
appropriations  made  for  Labor  and  Industrial  Inspection. 

19-34 

Dec  19 

Mr.  Paul  M.  Culver, 

Steward 

WITHDRAWN 

19-34 

Dec  21 

COUNTY  COURT. 

Right  to  employ  assistant  counsel. 

19-34 

Dec  21 

DOG  TAX. 

Operation  of  Local  Option  Law. 

20-34 

Jan  17 

TAXATION. 

County  Court  has  no  right  to  accept  taxes  in  escrow  from  taxpayer  to 
avoid  penalties,  where  taxpayer,  by  suit  seeks  to  avoid  the  taxes. 

20-34 

Jan  18 

COUNTY  BUDGET 

LAW. 

PROBATE  JUDGE. 

County  budget  law  governs  payment  of  expenditures  of  probate  court 
for  supplies  purchased. 

20-34 

Jan  30 

ROAD  DISTRICTS. 

District  organized  under  article  9 of  chapter  42,  may,  under  Section 
8059,  R.  S.  Mo.  1929,  extend  boundaries  to  twelve  miles  square. 

20-34 

Feb  20 

ROAD  DISTRICTS. 

Under  Article  X of  Chapter  42,  creation  and  dissolution  of  road  district 
is  under  jurisdiction  of  the  County  Court,  and  a proceeding  for  change 
in  the  boundaries  must  be  taken  up  through  the  Court. 

20-34 

Feb  22 

SPECIAL  ROAD 

DISTRICTS. 

Trustees  have  authority  to  collect  debts  due  the  district  and  to  pay 
debts  owing  by  the  district,  upon  dissolution. 

20-34 

Mar  9 

Mr.  Elliott  Dampf 

WITHDRAWN 

20-34 

Mar  12 

TAXATION. 

COUNTY 

COLLECTORS. 

County  Collectors  have  no  right  to  charge  counties  for  indexing  tax 

books. 

20-34 

Mar  28 

FEE  BILLS. 

When  Constable  is  entitled  to  a fee  bill  and  his  right  to  mandamus 

when  fee  bill  is  refused. 

20-34 

May  9 

Relating  to  power  of  cities  of  the  third  class  to  levy  a license  tax  on 

barber  shops,  beauty  parlors,  etc. 

20-34 

May  11 

CEMETERIES. 

City  of  the  fourth  class  may  own  a public  cemetery  and  support  same 
from  general  revenue  of  the  city. 

20-34 

May  12 

COUNTY 

BOUNDARIES. 

Boundary  line  of  Cole  and  Osage  Counties. 

20-34 

May  21 

NURSERIES. 

Municipally  owned  nurseries  subject  to  inspection  under  Mo.  Plant  Act; 
municipally  owned  nurseries  subject  to  pay  inspection  fees. 

20-34 

June  9 

ELECTIONS,  PRIMARY. 

Declaration  of  candidate  must  be  filed  60  days  prior  to  primary. 

20-34 

June 

26 

MOTOR  VEHICLES. 

Private  use  of  motor  vehicle  operating  under  dealer  license  plates 

unwarranted  and  in  violation  of  the  law. 

20-34 

July  17 

COUNTY  CLERK. 

Must  publish  title  to  office  for  primary  election. 

20-34 

Aug  2 

OFFICERS. 

JUSTICES  OF  THE 

PEACE. 

COUNTY  COURT. 

County  Court  has  the  right  to  declare  the  office  of  Justice  of  the  Peace 
vacant  upon  finding  certain  facts. 

20-34 

Aug  2 

DEPARTMENT  OF 

AGRICULTURE. 

STATE  PLANT 

OFFICER. 

Reciprocal  arrangement  between  states  whereby  filing  fees  for  Nursery 
Permit  Certificates  are  to  be  the  same  in  one  state  as  are  charged  by 
the  other  state  for  similar  certificates  is  permissible  under  Article  3, 
Chapter  87,  of  Revised  Statutes  of  Missouri,  1929. 

20-34 

Aug  29 

COUNTY  COURT. 

Amount  of  levies  for  county  purposes  and  road  funds  discretionary; 

10%  limitation  under  Section  9873,  R.  S.  1929,  applies  to  road  tax. 

20-34 

Sept  1 

STATE  HIGHWAY 

PATROL. 

Patrolman  cannot  arrest  party  suspected  of  possessing  intoxicating 
liquor  or  seize  the  liquor.  Patrolman  has  equal  powers  with  any  peace 
officer  except  power  to  execute  civil  process  and  right  of  search  and 
seizure.  Patrolman  is  not  subject  to  suit  for  false  arrest. 

21-34 

Mar  21 

COUNTY  OFFICERS. 

Shall  forfeit  office  and  be  remove,  when? 

21-34 

Apr  16 

NEPOTISM. 

Teacher's  contract  becomes  illegal  only  where  related  director 
participates  in  teacher's  election,  or  where  there  was  collusion  or  fraud. 

21-34 

July  14 

ELECTIONS. 

CLERKS. 

Only  two  clerks  allowed  in  precincts  casting  less  than  three  hundred 

votes. 

22-34 

Feb  19 

PROHIBITION. 

An  Indictment  obtained  before  repeal  may  be  prosecuted  after  repeal. 

22-34 

Apr  7 

TAXATION. 

Postal  Saving  Deposits  subject  to  taxation  for  state  and  local  taxation. 

22-34 

Apr  10 

PROSECUTING 

ATTORNEY. 

1.  (a)  Postal  Savings  Certificates  held  taxable,  (b)  Postmasters  not 
required  to  give  information  concerning  such  to  assessor. 

2.  (a)  Failure  to  place  revenue  stamp  on  deed  of  conveyance  is  a 
misdemeanor  with  fine  not  more  than  $100  for  each  offense,  (b) 

Unstamped  deed  is  neither  invalid  nor  inadmissible  in  evidence. 

22-34 

May  4 

SPECIAL  ROAD 

DISTRICT. 

Incorporated  city  within  special  road  district  not  entitled  to  part  of 
general  road  funds. 

22-34 

Aug  24 

TAXATION. 

Costs  and  attorney's  fees  and  dismissal  of  suits  by  collectors,  under 
House  Bill  No.  124,  discussed. 

22-34 

Sept  4 

POWERS  OF 

MEMBERS  OF  STATE 

PATROL. 

(1)  Have  power  to  arrest  without  warrant  when; 

(2)  If  person  in  custody  no  warrant  shall  issue. 

22-34 

Sept  18 

MOTOR  VEHICLES. 

Government  employee  delivering  parcels  in  Government  service  not 
required  to  have  chauffeurs  or  any  other  license. 

22-34 

Oct  15 

SCHOOLS. 

Federal  money  used  to  pay  teachers  may  not  be  considered  as  a 
bonus,  but  is  to  be  applied  as  part  of  salary. 

22-34 

Oct  25 

CIRCUIT  CLERK. 

Compensation  at  present  time  - up  to  Jan.  1,  1935. 

23-34 

Jan  10 

BANKS  AND 

BANKING. 

Stock  in  National  Banks  after  receivership  not  exempt  from  taxes,  if  of 
any  value. 

23-34 

Feb  7 

SCHOOLS. 

CONSOLIDATED 

SCHOOL  DISTRICTS. 

NEPOTISM. 

Appointment  or  employment  by  school  board  of  one  of  its  members  to 
office  or  employment  of  profit.  Right  of  citizen  to  information  of  affairs 

of  board  and  district. 

23-34 

Sept  4 

PROBATE  JUDGE. 

PUBLICATION. 

Where  a newspaper  misses  only  one  issue  it  is  not  necessary  that  said 
paper  be  published  continuously  for  another  year  before  any  legal 
notices  can  be  published  in  it  under  the  terms  of  Section  13775,  R.  S. 

Mo.  1929. 

25-34 

Feb  16 

COUNTY  TREASURER. 

1.  To  consolidation  of  offices  of  County  Treasurer  and  Collector  in 

certain  counties. 

2.  To  time  of  election  of  party  county  committee. 

25-34 

Feb  27 

COUNTIES. 

COUNTY  CLERK. 

Under  Section  12165,  Laws  of  1933,  pages  355-356,  county  clerk, 
where  he  becomes  a designated  person  under  said  section,  may 
receive  compensation  for  furnishing  financial  statement,  but  cannot 
collect  compensation  for  preparing  financial  statements  for  years  1930, 
1931  and  1932,  as  statutes  then  in  force  did  not  authorize  such 
compensation  and  clerk  cannot  prove  contract  with  county  court  to 
pay  him  for  such  services. 

25-34 

Mar  12 

BUILDING  AND  LOAN. 

Shares  of  stock  owned  by  one  in  Building  and  Loan  Association  to  be 
assessed  and  returned  as  property  - how? 

25-34 

Mar  15 

STATE  BOARD  OF 

HEALTH. 

Pointing  out  sections  relating  thereto. 

25-34 

Apr  3 

OFFICERS. 

JUSTICES  OF  THE 

PEACE. 

Removal  from  township  where  Justice  is  appointed  or  elected 
disqualifies  such  Justice  of  the  Peace  from  holding  such  office. 

25-34 

May  15 

ELECTIONS. 

Board  of  registration  as  now  constituted  in  Jefferson  City  should  meet 
at  least  ten  days  before  the  primary  in  August  and  make  up  an 
alphabetical  list  of  voters  for  each  precinct. 

25-34 

Nov  14 

SCHOOLS. 

Restrictions  on  use  by  consolidated  school  districts  of  funds  received 
from  the  State,  (a)  as  income  from  the  State  school  fund,  and,  (b)  as 
State  aid  derived  from  the  ordinary  revenue  of  the  State. 

26-34 

Mar  7 

MOTOR  VEHICLE 

LAW. 

Sufficiency  of  statutory  penalty  for  operating  a motor  vehicle  on 
highways  without  license  plates. 

26-34 

Mar  15 

COUNTY  WARRANTS. 

Acceptable  in  payment  of  taxes  - supplemental  to  opinion  rendered  to 
M.E.  Montgomery  10/17/33. 

26-34 

Mar  20 

AUCTIONEERS. 

Only  residents  of  the  State  may  engage  in  business  or  trade  of 
auctioneering. 

26-34 

Apr  26 

NOTARIES  PUBLIC. 

Acknowledgments  executed  by  said  notary  in  the  name  in  which  she 
was  commissioned,  but  who  was  at  the  time  married,  are  legal,  valid 
and  binding. 

26-34 

Sept  21 

NEPOTISM. 

SCHOOLS. 

Under  Section  13  of  Article  XIV  of  the  Constitution,  director  who 
appoints  relative  related  within  the  fourth  degree  forfeits  office  and 
teacher  so  elected  cannot  enforce  contract  against  the  district. 

26-34 

Oct  25 

WEIGHTS  AND 

MEASURES. 

Right  of  county  court  to  appoint  scale  inspector. 

26-34 

Nov  30 

COUNTY  BUDGET 

ACT. 

County  warrants  should  be  paid  according  to  protest  and  classes  should 
be  paid  in  order  of  protest. 

27-34 

Jan  27 

COUNTY  PRINTING. 

Charges  for  printing  election  notices  should  be  computed  under  Sec. 
13773,  R.  S.  Mo.  1929. 

27-34 

Feb  26 

EMERGENCY  RELIEF 

FUNDS. 

No  provision  in  Article  4 of  Chapter  90,  R.  S.  Mo.  1929,  which  prohibits 
the  County,  if  they  so  desire,  to  discuss  a portion  of  their  relief  funds 
through  the  Federal  Relief  Committee. 

27-34 

Apr  12 

NEPOTISM. 

Member  of  Board  who  does  not  exercise  his  right  to  vote  in  favor  of 
prohibited  relative  will  not  forfeit  office  in  the  absence  of  fraud  or 

collusion. 

27-34 

June 

30 

ESCHEATS. 

Foreign  administrator  not  entitled  to  Escheat  Fund. 

27-34 

Sept  27 

COUNTY  WARRANTS. 

There  is  no  conflict  in  the  County  Budget  Law  and  Sections  9911  and 
12140,  R.S.  Mo.  1929  and  collector  is  not  forbidden  to  accept  county 

warrants  in  payment  of  taxes. 

27-34 

Oct  2 

TAXES. 

MERCHANTS  AND 

PEDDLERS. 

An  individual  may  be  doing  business  as  a merchant  or  a peddler  or 
both  at  the  same  time,  depending  upon  the  manner  in  which  his 
business  is  conducted,  and  may  be  required  to  pay  merchant's  tax  or 
secure  peddler's  license,  or  both. 

28-34 

Jan  22 

SOLDIERS'  BONUS. 

Bona  Fide  resident  entitled  to  bonus  - when? 

28-34 

Feb  9 

BLIND  PENSIONS. 

Method  of  Application  for. 

28-34 

Feb  13 

BLIND  PENSIONS. 

Right  to  Pension  for  Period  of  Suspension  from  Pension  Roll  by  decision 

of  Commission  for  the  Blind. 

28-34 

May  23 

PHYSICIANS. 

May  also  be  druggists  and  fill  own  prescriptions. 

28-34 

Sept  11 

BLIND  PENSIONS. 

Receipt  of  blind  pension  by  person  receiving  income  from  other 
sources  sufficient  for  ineligibility  for  each  pension  as  disqualifying  such 
pensioner  from  future  benefits  under  blind  pension  law. 

28-34 

Sept  11 

BLIND  PENSIONS. 

Right  of  Missouri  Commission  for  the  Blind  to  suspend  payment  of. 

28-34 

Sept  12 

BLIND  PENSIONS. 

Right  of  Missouri  Commission  for  the  Blind  to  investigate  income 
qualifications  of  pensioner. 

29-34 

Jan  11 

ROAD  DISTRICTS. 

Surplus  funds  remaining  after  the  full  payment  of  the  bond  issue  for 
which  they  were  collected  may  be  transferred  to  the  general  fund  of 

the  District. 

29-34 

Feb  9 

TOWNSHIP 

ORGANIZATION. 

Relating  to  and  defining  county  bridges  and  township  bridges  in 
counties  under  township  organization. 

29-34 

May  8 

CHIROPRACTIC. 

Qualifications  for  examination  to  secure  license. 

29-34 

May  23 

CHIROPRACTORS. 

One  may  be  disbarred  for  immoral  actions— immoral  action  discussed. 

29-34 

June  4 

SENATE  BILL  94. 

Taxation  and  collection  of  delinquent  taxes  in  cities  of  the  second  class; 
unaffected  by  Senate  Bill  94,  Laws  of  Missouri,  1933. 

29-34 

July  9 

COUNTY  BUDGET. 

(1)  Priority  payment  of  classes. 

(2)  Boarding  of  prisoners  should  be  placed  under  Class  4 of  the  Budget 

Law. 

29-34 

July  14 

BUDGET  LAW. 

County  Court  cannot  re-budget  after  budget  is  made  up  at  the  regular 
February  term. 

29-34 

Aug  10 

NURSE  EXAMINERS, 

STATE  BOARD  OF. 

Where  Board  holds  fees  for  application  never  completed  for  over  three 
years  and  where  applicant  cannot  be  found  Board  may  transfer  fees  to 

Nurse's  Fund. 

29-34 

Sept  19 

CHIROPRACTIC. 

(1)  Women  entitled  to  practice  chiropractic. 

(2)  Fees. 

(3)  Names  one  may  practice  under. 

30-34 

Jan  29 

NEPOTISM. 

Road  Districts  are  political  subdivisions  under  Section  13  of  Article  XIV; 
Commissioners  have  no  right  to  contract  for  own  benefit  with  the 

District. 

30-34 

Mar  22 

GAME  AND  FISH 

DEPARTMENT. 

Right  to  forfeit  lease  on  or  recover  possession  of  Big  Spring  Park,  lease 
to  Don  B.  Bales  dated  April  18,  1933. 

30-34 

June 

13 

COUNTIES. 

County  Court  must  transfer  unexpended  balance  in  road  fund  to  the 
general  revenue  fund  to  be  expended  under  the  provisions  of  the 

County  Budget  Act  in  the  purchasing  of  right-of-ways. 

30-34 

Sept  11 

MUNICIPALITIES. 

PUBLIC  SERVICE 

COMMISSION. 

Public  Service  Commission  cannot  fix,  regulate  or  control  the  rate  of  a 
municipally  owned  water  plant. 

31-34 

Jan  18 

TAXATION. 

Delinquent  personal  taxes  collected  by  suit,  Section  9940  R.  S.  Mo. 

1929.  No  sale  under  Senate  Bill  94  until  November  1934. 

31-34 

Sept  19 

TAXATION. 

COLLECTOR. 

Suits  for  delinquent  real  estate  taxes  instituted  prior  to  the  effective 
date  of  Laws  of  Missouri  1933,  page  425,  are  governed  by  statutes  in 
effect  at  the  time  suits  were  instituted  and  not  by  Laws  Missouri  1933, 
page  425. 

32-34 

Jan  17 

FINGERPRINTING. 

No  liability  incurred  by  Sheriff  of  Putnam  County  if  officer  used 
reasonable  judgment,  and  if  person  under  arrest  was  not  coerced, 
threatened  or  compelled  to  submit  to  the  taking  of  fingerprints. 

32-34 

Jan  20 

SURVEYORS. 

For  the  surveying  of  accreted  lands,  such  as  river  bars,  the  County 

Court  need  not  necessarily  employ  the  County  Surveyor  but  may 
employ  any  surveyor. 

32-34 

June 

18 

Hon.  J.  R.  Gideon 

WITHDRAWN 

32-34 

July  3 

Hon.  J.  R.  Gideon 

WITHDRAWN 

32-34 

Sept  11 

ASSESSORS. 

Assessor  need  not  view  land  to  make  assessment  each  year  but  may 
validly  assess  by  reference  to  old  assessment  book. 

32-34 

Dec  15 

ASSESSORS. 

COUNTY  CLERKS. 

County  clerks  shall  deliver  Assessor's  book  to  Assessor.  When. 

33-34 

Feb  9 

STATE  BOARD  OF 

HEALTH. 

Entitled  to  fee  for  transcription  of  "still  birth"  certificates.  13  U.S.C.A. 

101. 

33-34 

Sept  14 

PUBLIC  HEALTH. 

CONTAGIOUS 

DISEASES. 

Power  of  said  Board  of  Health  to  alter  regulations  for  exclusion  from 
attendance  at  public  schools  on  account  of. 

34-34 

Jan  11 

COUNTY  WARRANTS. 

(1)  It  is  permissible  to  issue  county  warrants  in  payment  of  officers' 
salaries  and  accounts  where  warrants  have  already  been  issued  to  the 
amount  of  the  anticipated  revenue. 

(2)  Officer  who  issues  warrants  in  excess  of  anticipated  revenue  not 
civilly  or  criminally  liable. 

(3)  Claims  against  Co.  for  warrants  issued  in  excess  of  anticipated 
revenue  can  be  paid  out  of  surplus  of  subsequent  years. 

34-34 

Mar  7 

COUNTY. 

Liability  for  Hospital  expense  as  result  of  Sheriffs  Act. 

34-34 

Apr  19 

LIQUOR  CONTROL 

ACT. 

Eagles  Lodge  must  obtain  license  from  Supervisor  of  Liquor  Control  to 
handle  5%  beer  for  sale  to  its  members;  restriction  in  Sec.  15  and  15-a 
binding  upon  Eagles  same  as  any  other  licensee. 

34-34 

Apr  20 

MUNICIPALITIES. 

CITIES. 

INSURANCE. 

City  does  not  have  authority  to  insure  its  property  in  reciprocal  or  inter- 
insurance exchanges  where  the  liability  of  the  city  under  the  policy  is 
contingent  or  unlimited. 

34-34 

Apr  26 

SCHOOLS. 

County  Court  may  not  accept  Government  Bonds  in  payment  of  school 

loan  and  retain  the  bond  as  investment. 

34-34 

June  5 

MUNICIPALITIES. 

CITIES. 

INSURANCE- 

RECIPROCAL. 

City  has  authority  to  insure  its  property  in  reciprocal  insurance 
exchanges  where  the  liability  of  the  city  under  the  policy  is  not 
contingent  or  subject  to  assessments. 

34-34 

June 

15 

BOARD  OF  PENAL 

INSTITUTIONS. 

Board  of  convict  in  Missouri  Training  School  for  Boys  to  be  charged  to 
county  where  first  conviction  occurs. 

34-34 

Aug  24 

BUS  AND  TRUCK. 

Prosecutions  under  Section  5275,  R.  S.  of  Mo.  1929. 

34-34 

Sept  8 

STATE-LIABILITY  OF. 

In  absence  of  an  express  statute  the  State  is  not  liable  for  damages 
either  for  non-performance  of  its  powers  or  for  their  improper  exercise 
by  those  charged  with  their  execution. 

34-34 

Oct  20 

GAME  AND  FISH. 

County  court  has  power  to  rescind  order  made  relating  to  Sec.  8246, 

R.S.  Mo.  1929  previously  made  during  August  term  providing  no  legal 
rights  have  accrued  thereunder. 

35-34 

Feb  16 

PROSECUTING 

ATTORNEYS. 

Prosecuting  Attorney  may  only  be  removed  under  Section  7929  when 
notice  to  institute  suit  has  been  given  by  a road  overseer,  county  or 
state  highway  engineer. 

35-34 

July  12 

INHERITANCE  TAX. 

(1)  Real  property  and  tangible  personal  property  is  subject  to  tax  where 

located. 

(2)  Intangible  personal  property  is  subject  to  tax  by  the  State  in  which 
the  owner  maintained  his  legal  domicile  except  where  such  personal 
property  has  acquired  a "business  situs"  in  the  State  where  located. 

35-34 

July  19 

SCHOOL  DISTRICTS. 

Board  of  education  of  school  district  required  to  select  a depository  in 

SCHOOL  MONEYS. 

DEPOSITORIES. 

the  same  manner  as  county  courts,  and  treasurer  of  school  district  is 
liable  for  loss  of  funds  not  deposited  in  such  depository. 

35-34 

Dec  27 

TAXATION  AND 

REVENUE. 

Taxation  and  Revenue  method  of  computing  bond  of  County  Collector. 

36-34 

Mar  28 

DENTAL  BOARD. 

Construction  of  Section  13569  R.  S.  Mo.  1929. 

36-34 

Sept  19 

DENTAL  BOARD. 

Relating  to  the  necessity  of  having  an  audit  of  the  books  of  the 
Secretary-Treasurer  of  the  Dental  Board  as  required  by  law. 

37-34 

Mar  9 

BOARD  OF 

PERMANENT  SEAT  OF 

GOVERNMENT. 

Approval  of  contract  for  modernization  of  elevators  in  Capitol  Building. 

38-34 

Jan  12 

COSTS. 

PRELIMINARY 

HEARING. 

Neither  state  nor  county  liable  for  costs  of  preliminary  hearing  when 
defendant  is  discharged. 

38-34 

Jan  26 

COUNTY  COURTS. 

Salaries  of  county  court  judges,  elected  in  1930,  1932  and  1934  - how 

ascertained. 

38-34 

Jan  31 

ELECTIONS. 

City  election  not  a general  election  within  the  meaning  of  the 

Constitution. 

38-34 

Feb  14 

SPECIAL  ROAD 

COMMISSIONERS. 

County  Court  without  authority  to  elect  commissioners  after  City  in 

District  has  ceased  to  exist  as  such. 

38-34 

Feb  23 

Hon.  Charles  M.  Hay 

WITHDRAWN 

38-34 

Mar  3 

TAXATION. 

Taxpayer,  through  his  mistake,  paying  taxes  on  land  which  he  does  not 
own,  may  not  recover  back  such  taxes  paid  voluntarily. 

38-34 

Mar  19 

COUNTY  BUDGET 

ACT. 

LIQUOR  CONTROL 

ACT. 

Funds  derived  from  sale  of  county  licenses  to  be  paid  into  General 
Revenue  Fund  and  appropriated  to  the  different  classes  according  to 
requirements  of  the  budget. 

38-34 

Apr  6 

SCHOOL  ELECTIONS. 

Persons  qualified  to  vote  at  annual  school  elections  should  possess 
same  qualifications  as  those  voting  in  county  and  state  elections;  Laws 
of  1933,  p.  381  regulate  the  manner  of  conducting  elections;  persons 
kept  in  county  poorhouse,  or  asylum  at  public  expense  cannot  vote. 

38-34 

Apr  9 

TAXATION. 

City  Collector  entitled  to  two  per  cent  commission  on  delinquent  tax 

collections. 

38-34 

May  10 

TAXATION. 

Collection  of  delinquent  city  taxes  under  Senate  Bill  94  in  cities. 

38-34 

May  29 

COUNTY  FUNDS. 

Transfer  under  Sec.  7891,  R.S.  Mo.  1929  permissible  if  County  Court 
has  control  over  same,  if  not,  transfer  cannot  be  made. 

38-34 

June 

COUNTY  COURT. 

Working  county  prisoners  - Discretionary  - When.  Compulsory. 

14 

PRISONERS. 

Prisoners  subject  to  be  worked  - type  of  work.  Employment  of  guards. 
Board  of  Prisoners  and  liability  therefor. 

38-34 

June 

19 

ASSIGNMENT  OF 

LAND  TO  THE  STATE. 

Relating  to  manner  in  which  it  may  be  disposed  of. 

38-34 

June 

22 

TAXATION  AND 

REVENUE. 

Page  465  Laws  of  Missouri,  1933,  not  effective  after  7-24-33  except  as 
to  delinquent  tax  attorney. 

38-34 

Aug  17 

SHERIFF. 

1.  To  charge  a person  with  carrying  concealed  weapons  under  the 
statute  concealment  is  the  gravamen  of  the  offense  whether  such 
concealment  is  on,  or  near  to,  person. 

2.  Where  person  is  intoxicated  concealment  not  necessary. 

3.  Weapon  found  in  car  with  illegal  liquor,  general  law  applies. 

38-34 

Sept  4 

TAXATION. 

Senate  Bill  94  modified  by  House  Bill  44  Extra  Session  authorizing  initial 
proceedings  to  be  instituted  within  five  years. 

38-34 

Oct  5 

RECORDER  OF  DEEDS. 

It  is  not  lawful  for  parties  to  nominate  a candidate  for  office  at  this 

time. 

38-34 

Oct  11 

COUNTY  CLERK. 

Compensation  of  Clerk  and  Deputy  limited  by  law  and  cannot  be 
increased  during  term. 

38-34 

Nov  14 

COUNTY  BUDGET 

LAW. 

Expense  of  erecting  shelves  for  law  books  in  Prosecuting  Attorney's 
library  should  be  paid  out  of  Class  5,  Sec.  2;  expense  of  purchasing 
chairs  for  circuit  court  room  should  be  paid  out  of  Class  2,  Sec.  2. 

38-34 

Dec  11 

Hon.  E.  C.  Harper 

WITHDRAWN 

38-34 

Dec  27 

CIRCUIT  CLERK. 

Not  entitled  to  fee  of  50  cents  for  attaching  the  court  seal  to  each  jury 
script  under  Secs.  8763,  8764,  8765  and  8766,  R.S.  1929. 

39-34 

Mar  1 

STATE  CHILDREN'S 

BUREAU. 

Abandonment  defined. 

39-34 

Apr  26 

ELECTIONS. 

Relating  to  Certificate  of  Appointment  and  Notice  of  Judges  of 

Election. 

39-34 

June  5 

PRIMARY  ELECTIONS. 

Candidates  on  Socialist  ticket  can  file  by  paying  five  dollars  to  the 

County  Treasurer  if  no  county  organization  for  Socialist  party  exists  in 
the  County. 

39-34 

July  12 

VOTING. 

Citizens  temporarily  on  relief  rolls  are  not  disfranchised. 

39-34 

Oct  11 

ELECTIONS. 

Candidate  for  Circuit  Judge  should  file  his  affidavit  in  detail  regarding 
expenses  of  primary  with  Secretary  of  State. 

40-34 

Apr  28 

COUNTY  BOARD  OF 

EQUALIZATION. 

Relating  to  power  of  county  boards  of  equalization  to  make 
assessment  of  property  omitted  from  assessor's  books. 

40-34 

May  25 

SCHOOLS. 

Non-resident  pupil  or  parents  do  not  have  to  pay  tuition  or  other  fees 

to  attend  high  school,  if  the  school  receives  state  aid. 

40-34 

Aug  9 

SCHOOLS. 

District  where  non-resident  pupils  reside  must  pay  tuition  of  pupils. 

40-34 

Aug  24 

OCCUPATION  TAX. 

Contractors. 

41-34 

Jan  17 

SCHOOLS. 

SCHOOL  DISTRICTS. 

County  Treasurer  should  not  honor  teacher's  warrant  where  reports 
required  by  Section  9316,  R.  S.  Mo.  1929,  has  not  been  made  and  filed 

with  the  Clerk. 

41-34 

Mar  12 

FINANCIAL 

STATEMENT  OF 

COUNTIES. 

Interpretation  of  Laws  1933,  page  353. 

41-34 

Apr  9 

CHATTEL 

MORTGAGES. 

The  Recorder  of  Deeds  shall  release  same,  when  and  how? 

41-34 

Apr  27 

Relating  to  authority  of  county  courts  to  make  appropriation  for  repair 
of  bridges  in  special  road  districts. 

41-34 

May  1 

SCHOOLS. 

Under  Section  9292,  R.  S.  Mo.  1929,  unless  district  contains  three  or 
more  resident  pupils  eligible  to  take  ninth  and  tenth  grade  work,  board 
may  not  furnish  teaching  for  ninth  and  tenth  grades. 

41-34 

May  8 

DEPOSITORY. 

Relating  to  security  of  depositories  of  cities  of  third  class. 

41-34 

May  23 

Relating  to  question,  whether  present  circuit  clerks  may  retain  fees 
earned  in  office  and  apply  to  salary. 

41-34 

June 

16 

COUNTIES. 

Purchases  must  now  be  made  under  the  priorities  and  requirements  of 
the  County  Budget  Act. 

41-34 

July  27 

COUNTY  OFFICERS. 

Necessity  of  circuit  clerks  accounting  with  money  and  not  in  salary 
warrants  for  moneys  collected  and  due  and  owing  the  county. 

42-34 

Jan  9 

GRAIN  INSPECTION. 

Method  of  weighing  grain  in  elevators  not  considered  a violation  of  the 

terms  of  the  statute. 

42-34 

Jan  12 

WAREHOUSEMEN. 

Existence  of  outstanding  warehouse  receipts  unrepresented  by  grain  in 
warehouse,  and  prosecution  therefor. 

42-34 

Feb  26 

NEPOTISM. 

Where  relative  is  not  appointed  to  hold  an  official  position,  relative 
may  assist  office-holder  without  being  a violation  of  Section  13  of 

Article  XIV  of  the  Constitution  of  Missouri. 

42-34 

Mar  10 

CIRCUIT  CLERKS. 

CRIMINAL  COSTS. 

Duty  to  include  all  costs  in  criminal  costs  bill.  Duty  of  circuit  clerk  in 
making  criminal  costs  bill. 

42-34 

Apr  10 

PAUPERS. 

COUNTIES. 

Funeral  expenses.  Liable  for  funeral  expenses  of  poor  persons. 

42-34 

June  9 

STATE  WAREHOUSE 

Commissioner  can,  in  his  discretion,  appoint  an  employee  of  a mill  as  a 

COMMISSIONER. 

state  weighmaster  for  said  mill,  providing  said  weighmaster  is  properly 
bonded  for  appointment. 

42-34 

June  9 

STATE  WAREHOUSE 

COMMISSIONER. 

Under  the  Statutes  of  Missouri  the  Grain  Inspection  and  Weighing 
Department  must  furnish  weighing  and  inspection  service  to  all  grain 
elevators  and  warehouses  qualifying  as  public  elevators  or  warehouse. 

42-34 

June 

11 

GRAIN  INSPECTIONS. 

Money  derived  from  sale  of  surplus  grain  must  be  paid  into  the  State 
treasury  to  be  withdrawn  only  on  proper  appropriation,  and  cannot  be 
expended  by  the  Grain  Inspector  for  any  purpose. 

42-34 

July  31 

ELECTION. 

A.  Under  Section  10278  if  candidate  whose  name  is  written  in  receives 

more  votes  than  the  printed  name  of  the  other  candidate,  the 
candidate  whose  name  is  written  in  is  legally  elected. 

B.  Judges  of  the  primary  have  no  authority  to  write  name  of  candidate 
whose  name  is  not  printed  on  ballot  for  committeeman  or 

committeewoman  and  hand  same  to  voter. 

42-34 

Oct  18 

GAME  & FISH. 

Signers  on  petition  may  make  formal  application  and  withdraw  their 
names  from  petition  before  action  has  been  taken  on  same. 

42-34 

Dec  29 

CIRCUIT  CLERK. 

Salary  of  Circuit  Clerk  of  Polk  County  for  last  two  years  should  be 
computed  as  to  population  on  presidential  vote  of  general  election  of 

1932. 

43-34 

Jan  12 

COUNTY  TREASURER. 

In  view  of  Section  12132a,  Laws  1933,  page  338,  merging  office  of 
county  treasurer  and  county  collector  in  certain  counties,  where 
county  treasurer  before  end  of  term  runs  for  and  is  elected  to  office  of 
county  collector,  he  must  resign  as  said  treasurer  when  he  qualifies 

and  takes  office  as  collector. 

43-34 

Feb  14 

SCHOOLS. 

Relating  to  the  apportionment  of  the  moneys  belonging  to  school 
districts.  Who's  duty? 

43-34 

May  14 

PENITENTIARY. 

Director's  right  and  duties  relative  to  convicts  used  as  servants  in 

official  residents. 

43-34 

June 

27 

ELECTION. 

When  three  hundred  or  less  vote  in  a precinct,  four  judges  may  be 
appointed  for  said  precinct  instead  of  six. 

43-34 

July  23 

BOARD  OF  PENAL 

INSTITUTIONS. 

Expense  of  return  of  escaped  convicts  payable  from  fund. 

43-34 

Aug  24 

LIQUOR  CONTROL 

ACT. 

Collection  of  county  liquor  license  fees  is  the  duty  of  the  County 

Collector. 

43-34 

Sept  8 

STATUTES. 

Effect  of  general  repeal  provision  in  state  purchasing  agent  law  on 
prior  statutes. 

43-34 

Sept  11 

PENAL-PRISONS. 

Relating  to  the  liability  of  the  depository  bondsmen  for  the  convict 

fund  held  by  the  prison  board. 

43-34 

Sept  25 

LOTTERIES. 

Relating  to  facts  that  constitutes  a scheme  or  device  whereby  things  of 
value  are  for  a consideration  allotted  by  chance  constituting  lottery. 

43-34 

Sept  27 

ABSENTEE  BALLOTS. 

In  order  for  absentee  ballots  to  be  legal,  procedure  prescribed  in  Sec. 
10186,  Laws  of  Mo.  1933,  p.  222-223  must  be  followed. 

43-34 

Oct  10 

I.  To  issue  warrants  monthly  for  salary  of  prosecuting  attorney. 

II.  Relating  to  paying  or  protesting  warrants  by  County  Treasurer. 

43-34 

Oct  17 

PENAL  INSTITUTIONS. 

Judgment  bonds. 

43-34 

Oct  29 

ELECTIONS. 

Notice  of  selection  of  election  judges  may  be  served  by  the  sheriff. 

43-34 

Nov  19 

PENAL  BOARD. 

Judgment  bonds  of  Buchanan  County. 

43-34 

Dec  19 

COUNTIES. 

COUNTY  CLERKS. 

County  Clerk  not  entitled  to  extra  compensation  for  his  services  in 
connection  with  the  preparation  of  county  budget.  Under  Section 

12165,  Laws  of  Mo.  1933,  pages  355  and  356,  County  Clerk,  where  he 
becomes  the  designated  person  under  said  section  may  receive 
compensation  for  furnishing  financial  statement.  Amount  received  must 
not  exceed  the  aggregate  amount  of  fees  set  under  Sec.  11811,  Laws 
of  1933,  page  370. 

44-34 

Jan  12 

SCHOOL  FOR  THE 

DEAF. 

Board  of  Managers  have  exclusive  and  discretionary  power  to  discharge 
persons  enrolled  therein. 

44-34 

Jan  12 

Hon.  Richard  R.  Nacy 

WITHDRAWN 

44-34 

Feb  1 

INHERITANCE  TAX. 

General  Assembly  meant  Sec.  573,  R.S.  1929  to  take  advantage  of  the 
full  80%  credit  allowed  by  the  Federal  Government. 

44-34 

May  24 

INHERITANCE  TAX 

LAW. 

Waiver  necessary  on  transfer  of  property  from  bank  or  trust  company 
to  executor;  not  necessary  upon  a transfer  by  the  executor  to  the 

distributee. 

44-34 

Aug  29 

INHERITANCE  TAX. 

LIFE  ESTATE. 

Life  Estate  of  Widow  and  remainder  should  be  taxed  according  to 
provisions  of  Sec.  595,  R.S.  Mo.  1929,  and  tax  should  be  at  highest  rate 
possible  under  provisions  of  Inheritance  Tax  Law  of  Mo. 

44-34 

Oct  18 

INHERITANCE 

TAXATION. 

Where  property  is  devised  to  a legatee  and  said  legatee  dies  before 
distribution  two  taxable  transfers  take  place,  on  from  the  testator  to 
the  legatee  and  one  from  the  legatee  to  the  heirs. 

44-34 

Nov  1 

INHERITANCE  TAX. 

Closely  held  stock  and  Good  Will  - when  carried  as  an  asset,  value 
cannot  be  determined  by  par  value  of  stock  or  book  value,  but  must  be 
determined  on  basis  of  net  earnings. 

44-34 

Nov  2 

INHERITANCE  TAX. 

Real  property  located  in  Missouri  under  executory  contract  of  sale  by 
non-resident  not  subject  to  inheritance  tax  upon  death  of  the  non- 

resident. 

45-34 

Feb  7 

STATE 

ELEEMOSYNARY 

INSTITUTIONS. 

Laws  1933,  page  191,  abolishing  old  Missouri  Commission  for  Blind  and 
conferring  duties  on  Board  of  Managers  of  Eleemosynary  Institutions. 
Section  12-U  of  House  Bill  127  appropriating  funds  out  of  Blind  Pension 
Fund  for  prevention  of  blindness  is  unconstitutional. 

45-34 

Feb  8 

ELEEMOSYNARY 

INSTITUTIONS. 

Relating  to  additional  appropriations  for  maintenance  of  Eleemosynary 
Institutions  for  salaries  etc.,  provided  the  earnings  are  sufficient. 

45-34 

Feb  8 

ELEEMOSYNARY 

INSTITUTIONS. 

STATE  PURCHASING 

AGENT. 

Relating  to  the  distinction  between  "materials"  mentioned  in  Class  "C" 
and  that  Class  "D"  in  Laws  1933  at  pp.  133  et  seq.  Also  H.B.  No.  127, 
Special  Session-Section  12T. 

45-34 

Feb  8 

STATE  PURCHASING 

AGENT. 

Cannot  procure  delivery  of  goods  to  departments  with  an  agreement 
that  the  same  may  be  considered  as  purchased  when  balance  to  pay 
therefor  accumulates  in  State  Treasury. 

45-34 

Feb  22 

ELECTIONS. 

A village  cannot  call  an  election  to  become  a city  of  the  fourth  class 
and  at  the  same  time  call  an  election  to  vote  on  proposition  of  erecting 
a waterworks  system. 

45-34 

Feb  26 

COUNTY  WARRANTS. 

If  County  Court  has  carried  out  its  duties  under  the  County  Budget  Law, 
warrants  should  be  paid  out  of  funds  mentioned  in  warrants  in  the 
order  in  which  they  were  protested. 

45-34 

May  21 

ELEEMOSYNARY 

BOARD. 

Superintendent  of  Children's  Home  Bond. 

45-34 

June  5 

CONVICTS. 

ELEEMOSYNARY 

BOARD. 

Governor's  warrant  necessary  to  transfer  insane  convict  from 
penitentiary  or  other  place  of  detention  to  insane  hospital. 

45-34 

June 

23 

ELEEMOSYNARY 

BOARD. 

No  authority  to  pay  transportation  expenses  of  non-resident  patients. 

45-34 

June 

PURCHASING  AGENT. 

Right  of  operator  of  truck  line  to  bid  wholesale  prices  to  governmental 

29 

COAL  MINES. 

agencies. 

45-34 

July  12 

ELEEMOSYNARY 

INSTITUTIONS. 

Board  of  Managers  have  right  to  compromise  judgment  against  county. 

45-34 

July  13 

ELEEMOSYNARY 

BOARD. 

Board  may  accept  bonds  of  county  in  lieu  of  judgments  against  the 
county. 

45-34 

Sept  18 

ELECTIONS. 

Absentee  Ballots  - Voter  may  cast  absentee  ballot  in  office  of  County 
Clerk  within  time  prescribed  by  law  and  leave  the  ballot  with  said  Clerk 
to  be  opened  and  counted  in  manner  prescribed  by  law. 

45-34 

Nov  8 

ELEEMOSYNARY 

Lease  of  land  for,  made  by  State  Purchasing  Agent. 

BOARD. 

45-34 

Nov  9 

COUNTY  BUDGET 

LAW. 

Costs  in  criminal  case  should  be  paid  out  of  funds  in  Class  2,  Sec.  2, 

Laws  1933,  p.  341,  rather  than  revenue  of  year  in  which  defendant 
entered  plea  of  guilty. 

45-34 

Dec  10 

COUNTY  BUDGET 

LAW. 

Liability  of  counties  for  failure  to  pay  eleemosynary  accounts  when  due; 
liability  of  counties  under  budget  of  eleemosynary  board  for  insane 
patients  of  the  county. 

45-34 

Dec  12 

ELEEMOSYNARY 

INSTITUTIONS. 

COUNTY  COURTS. 

INSANE  PERSONS. 

When  revenue  is  "provided  for"  within  the  meaning  of  the 

Constitution,  defined.  Obligation  incurred  by  county  in  1934  cannot  be 
paid  out  of  income  and  revenue  provided  for  such  county  in  the  year 
1935.  Insane  county  patients  may  be  returned  to  sending  county  upon 
failure  to  pay  keep  or  expenses  of  such  persons. 

45-34 

Dec  12 

TAXATION. 

COUNTY  COURTS. 

COUNTY  WARRANTS. 

The  words,  "Provided  for"  as  used  in  section  12  of  article  10  of  the 
Constitution  of  the  State  of  Missouri,  defined.  Obligations  incurred  by 
county  in  one  year  cannot  be  paid  out  of  revenue  provided  for  in 
subsequent  year. 

45-34 

Dec  15 

ELEEMOSYNARY 

INSTITUTIONS. 

ACCOUNT-CITY 

HOSPITALS. 

St.  Louis  City  Sanitarium  entitled  to  be  paid  according  to  the  provisions 
of  Laws  of  Missouri  1931,  page  221. 

46-34 

Feb  9 

JURORS,  PAYMENT 

OF. 

Effect  of  County  Budget  Law  of  1933  (Laws  of  1933,  page  340)  upon 
statutes  regulating  pay  of  jurors  (R.S.  Mo.  1929),  Sections  8765,  8767. 

46-34 

Mar  10 

ITINERANT  VENDOR. 

Relating  to  the  sale  of  merchandise  by  truckers  at  public  auction. 

46-34 

Aug  28 

SCHOOLS. 

Sending  school  must  pay  entire  tuition  of  pupil,  receiving  credit  up  to 
$50.00  if  the  State  has  the  money. 

46-34 

Oct  23 

CRIMES. 

Venue  for  arson  committed  in  Arkansas  cannot  be  placed  in  Missouri 
for  purposes  of  prosecution  under  Missouri  law. 

46-34 

Oct  30 

SCHOOLS. 

(1)  Persons  over  20  years  of  age  not  entitled  to  gratuitous  instruction. 

(2)  Board  of  directors  may  provide  for  persons  between  5 and  6 and 
over  20  years  of  age  and  pay  tuition  just  so  long  as  it  is  not  paid  out  of 
funds  derived  by  virtue  of  Section  6,  Article  XI,  of  the  Constitution  of 

Missouri. 

47-34 

Feb  22 

AUTOMOBILE 

REGISTRATION. 

Owner  of  vehicle  does  not  need  a Chauffeur's  or  registered  operator's 

license. 

47-34 

Mar  27 

CIRCUIT  CLERK. 

Compensation  of  person  appointed  to  fill  out  unexpired  term  same  as 
salary  of  predecessor  until  the  end  of  the  term. 

47-34 

Apr  10 

TAXATION  & 

Change  as  made  in  the  collection  of  delinquent  real  estate  taxes,  as  to 

REVENUE. 

hiring  of  attorneys,  does  not  affect  or  change  the  law  as  it  existed  in 
1929  relative  to  the  hiring  of  attorneys  for  the  collection  of  delinquent 
personal  taxes. 

47-34 

Aug  9 

Construction  of  Section  relative  to  time  required  to  be  done  for  costs. 

47-34 

Aug  30 

MATTRESSES. 

Use  of  old  material  in  the  manufacture  and  sale  of  mattresses. 

47-34 

Sept  14 

CONTRACT  HAULER. 

Persons  whose  principal  business  is  that  of  hauling  property  or  persons 
for  another  is  a "contract  hauler"  and  is  required  to  obtain  license 

from  the  Public  Service  Commission. 

47-34 

Nov  7 

SCHOOLS. 

Compromise  of  school  fund  mortgages. 

48-34 

Mar  28 

TOWNS  AND 

VILLAGES. 

Method  of  collecting  delinquent  taxes-qualifications  of  town  trustees- 
method  of  removal  of  unqualified  members  of  a school  board. 

48-34 

Nov  20 

TAXATION. 

Senate  Bill  No.  94.  Lands  and  lots  to  be  offered  yearly  for  three  years  if 
necessary,  and  not  to  be  re-offered  in  the  same  year  in  which  they 

have  theretofore  been  offered. 

50-34 

Sept  14 

POLL  TAX. 

I.  Relating  to  the  methods  of  collecting  delinquent  poll  tax. 

II.  Relating  to  the  authority  of  town  and  villages  to  pass  ordinances 
disfranchising  those  subject  to  payment  of  poll  tax,  who  become 
delinquent. 

51-34 

Mar  1 

COUNTY  BUDGET 

LAW. 

It  is  not  in  conflict  therewith  for  the  County  Court  to  contract  and 
make  an  appropriation  for  three  years  for  extention  work  in  the 
county. 

51-34 

Apr  17 

LICENSE. 

DELIVERY  TRUCKS. 

City  cannot  pass  ordinance  imposing  license  tax  on  delivery  trucks  on 
non-residents  using  streets  and  at  the  same  time  except  delivery  trucks 
of  residents  who  have  place  of  business  in  said  city. 

51-34 

May  28 

SCHOOLS. 

NEPOTISM. 

School  director  voting  for  first  cousin  would  forfeit  office;  the  fact  that 
husband  dies  does  not  terminate  the  relationship  by  affinity  where 
there  are  children  living  who  were  born  of  the  marriage. 

51-34 

Sept  20 

Mr.  M.  G.  Lavender, 

Editor 

WITHDRAWN 

51-34 

Oct  15 

NEPOTISM. 

Appointment  of  collateral  relative  due  to  marriage  along  the  line  of 

descent  or  assent  does  not  violate  the  Missouri  Constitution  on 

Nepotism. 

52-34 

Mar  1 

COUNTY  BUDGET. 

COURT  REPORTER. 

Salary  of  official  court  reporter  should  be  in  Class  4. 

52-34 

Apr  28 

SCHOOLS. 

Duties  of  school  treasurer  in  six-director  school  district  under  Section 

9515-9516. 

52-34 

July  3 

ELECTIONS. 

No  part  of  filing  fee  goes  to  the  State  Committee;  Candidate  can  be  a 
delinquent  taxpayer. 

52-34 

July  24 

MOTOR  VEHICLE. 

Trailer  or  semi-trailers  registered  according  to  the  maximum  weight 
carrying  capacity  of  such-live  load  capacity. 

52-34 

Sept  14 

SCHOOLS. 

(1)  Does  a high  school  have  to  return  fees  exacted  from  pupil? 

(2)  What  action  may  be  brought  to  compel  sending  district  to  pay 

tuition  of  non-resident  student  if  such  refuses  to  do  so? 

52-34 

Sept  27 

SCHOOLS. 

Filling  vacancies  in  the  six  director  school  district.  What  constitutes  a 
quorum? 

54-34 

Jan  9 

CONTRACTS. 

Agreement  entered  into  by  the  County  Court  of  Morgan  County  and 
physician  appointed  to  act  as  Deputy  State  Health  Commissioner  is  not 
a valid  contract  under  Sec.  2962,  R.S.  Mo.  1929. 

54-34 

Feb  23 

Mr.  M.  V.  Long 

WITHDRAWN 

54-34 

Apr  5 

BANKRUPTCY. 

Action  in  nature  of  a suit  should  not  be  taken  by  a collector  to  collect 
taxes  from  a bankrupt  railroad;  Claim  for  taxes  should  include  interest, 
penalties  and  commissions. 

54-34 

July  19 

NEPOTISM. 

SCHOOL  DISTRICTS. 

Under  Section  13  of  Article  XIV,  election  of  teacher  is  legal  where 
related  director  does  not  participate  in  teacher's  election  and  does  not, 
by  collusion  or  fraud,  bring  about  her  election. 

54-34 

Nov  2 

NEPOTISM. 

Under  Section  13  of  Article  14  of  the  Constitution  members  of  school 

board  may  supervise  relief  projects  for  improvement  of  school 
property,  but  have  no  right  to  withdraw  money  from  incidental  fund 

for  such  services. 

55-34 

Apr  27 

ELECTIONS. 

Cities  or  counties  that  have  registration  of  voters  may  not  take 
advantage  of  Sec.  10389,  i.e.,  has  to  appoint  two  judges  and  two 
clerks-such  cities  or  counties  are  governed  by  the  General  Election  Law. 

56-34 

Mar  27 

CIRCUIT  CLERKS. 

Duty  to  include  all  costs  in  criminal  costs  bills. 

56-34 

May  7 

LIQUOR  CONTROL 

ACT. 

City  of  fourth  class  has  authority  to  pass  an  ordinance  prohibiting  the 
possession  of  intoxicating  liquor  upon  which  state  and  federal  tax  has 
not  been  paid,  provided  same  does  not  conflict  with  Sec.  8 of  the  Act. 

56-34 

Aug  28 

SECTION  12167, 

R.S.MO.  1929. 

Transfer  surplus  $1,000  remaining  in  the  pauper  fund  may  be 
transferred  to  any  other  fund  which  in  the  judgment  of  the  county 

court  be  in  need  of  the  balance. 

57-34 

June 

21 

COUNTY  BUDGET 

LAW. 

County  Court  cannot  pay  cost  of  rights-of-way  in  Special  Road  Districts 
out  of  expenditures  in  Class  3,  but  must  pay  same  out  of  expenditures 

in  Class  5. 

58-34 

Jan  23 

COUNTY  BUDGET 

Classification  of  salaries  - office  expense-  traveling  expenses. 

LAW. 

58-34 

Feb  20 

COUNTY  CLERK. 

Deputy  County  Clerk  may  be  put  on  the  new  salary  schedule  as  set  out 
in  Section  11811,  Laws  of  1933,  page  371,  at  any  time  after  said  law 

becomes  effective. 

58-34 

Mar  1 

Hon.  W.  S.  Mathews 

WITHDRAWN 

58-34 

Mar  13 

LIQUOR  CONTROL 

ACT. 

St.  Francois  Recreation  Club  cannot  sell  on  premises  intoxicating  liquor 
other  than  malt  liquor  containing  alcohol  not  in  excess  of  5%  by 
weight. 

58-34 

Apr  12 

COLLECTORS. 

ATTORNEY  GENERAL. 

Voluntary  overpayment  to  County. 

Cannot  decide  questions  of  fact  in  opinions. 

58-34 

May  21 

TAXATION. 

Owner  of  grain  stored  in  warehouse  liable  for  taxes  thereon. 

58-34 

June 

18 

TAXATION  AND 

REVENUE. 

Liability  of  administrator  for  taxes  against  an  estate. 

58-34 

Nov  21 

CIRCUIT  CLERKS  AND 

DEPUTY  CIRCUIT 

CLERKS. 

Amount,  method  and  source  of  compensation. 

58-34 

Dec  27 

CIRCUIT  CLERKS. 

In  counties  having  population  between  70,000  and  80,000  to  receive 
$3000.00  annually. 

59-34 

Feb  6 

BUILDING  AND  LOAN 

COMPANIES. 

Proceedings  for  merger  examined. 

59-34 

Mar  17 

BUILDING  AND  LOAN 

ASSOCIATION. 

May  become  Federal  Savings  and  Loan  Associations  only  be  ceasing  to 
do  business  and  voluntarily  transferring  its  assets  by  two-thirds  of 

stockholders'  vote. 

59-34 

Mar  23 

SCHOOLS. 

SCHOOL  DISTRICTS. 

Under  Section  9331,  Laws  of  Missouri  1931,  page  350,  which  amended 
same  section  of  the  Revised  Statutes  of  Missouri  1929,  the  school 
district  may  be  dissolved  by  a vote  of  two-thirds  of  the  resident  voters 
and  taxpayers  who  are  present  and  voting  for  dissolution. 

59-34 

Apr  11 

GOLD. 

Mineral  rights  under  private  property  belong  to  the  owner  of  the  land. 

59-34 

Apr  26 

CONSULS. 

VICE-CONSULS. 

CONSULAR  AGENTS. 

Immunity  from  auto  license  tax  by  reason  of  their  office. 

59-34 

June 

25 

BUILDING  & LOAN 

ASSOCIATIONS. 

Conversion  to  Federal  savings  and  loan  associations  by  Missouri 
building  and  loan  associations  shall  be  determined  by  a friendly  test 

suit. 

59-34 

Oct  17 

CITIES,  TOWNS  AND 

VILLAGES. 

Relating  to  the  taxing  power  of  cities  having  less  than  ten  thousand 

and  more  than  one  thousand  inhabitants. 

59-34 

Nov  22 

BUILDING  AND  LOAN. 

Person  who  pledged  stock  to  association  may  not  vote  on  any  question 
which  affects  the  claim  the  corporation  has  against  such  person. 

60-34 

Jan  15 

State  Board  of  Health 

WITHDRAWN 

60-34 

Jan  15 

INTERMEDIATE 

REFORMATORY. 

Eligibility  of  convicts,  eliminations  of  ineligible  convicts. 

60-34 

Feb  9 

STATE  BOARD  OF 

HEALTH. 

Authority  to  appoint  Local  Registrar  of  Vital  Statistics  in  Cities.  Section 

9043  R.S.  Mo.  1929. 

60-34 

Feb  9 

The  State  Board  of 

Health 

WITHDRAWN 

60-34 

Feb  12 

BIRTH  CERTIFICATES. 

Relating  to  the  Powers  of  Registrar  of  Vital  Statistics,  as  relates  to  birth 

certificates. 

60-34 

Feb  22 

SCHOOLS. 

Non-resident  tuition. 

60-34 

Apr  10 

Dr.  E.  T.  McGaugh 

WITHDRAWN 

60-34 

May  1 

TAXATION. 

SCHOOL  DISTRICT. 

Assessor's  duty  to  indicate  district  whose  land  is  located  in  making  out 
list;  Sec.  9261,  R.S.  Mo.  1929  applies  only  to  personal  property. 

60-34 

May  9 

BIRTH- 

REGISTRATION. 

Relating  to  power  of  State  Registrar  to  make  all  rules  and  regulations 
to  the  end  that  person  born  prior  to  1909,  either  in  this  state  or  out  of 
the  state  and  now  resident  to  register  birth. 

60-34 

May  14 

Hon.  S.  T.  McIntyre 

WITHDRAWN 

60-34 

May  15 

DEAD  BODIES. 

Disposition  of  same  when  the  property  of  a penal  institution. 

60-34 

July  3 

The  State  Board  of 

Health  of  Missouri 

WITHDRAWN 

60-34 

July  27 

DEATH  CERTIFICATE. 

By  whom  to  be  signed. 

60-34 

Aug  10 

CERTIFIED  COPIES. 

Right  of  State  Registrar  of  Vital  Statistics  to  certify  photo-static  copies 

of  Birth  and  Death  Certificates. 

60-34 

Aug  15 

SCHOOL  DISTRICTS. 

APPEAL  AND 

SUPERSEDEAS. 

Where  Circuit  Court  renders  judgment  of  ouster  against  director, 
appeal  and  filing  of  bond  does  not  act  as  supersedeas;  ousted  director 
is  not  member  of  board  pending  the  termination  of  appeal. 

60-34 

Sept  4 

MEDICINE. 

PRACTICE  OF 

MEDICINE. 

Injunction  will  lie  to  restrain  any  person  engaged  in  the  practice  of 
medicine  without  a license,  and  same  is  to  be  brought  by  the 

Prosecuting  or  Circuit  Attorneys  in  the  County  or  City  where  the  alleged 

offense  occurred. 

60-34 

Sept  20 

DEAD  BODIES. 

Right  to  remove  from  one  registration  district  to  another  without 
permit. 

60-34 

Oct  3 

GAMBLING. 

“Whiffle  Boards" 

60-34 

Oct  8 

MEDICINE. 

Qualifications  necessary  to  right  of  applicant  for  license  to  practice 
medicine  to  be  examined  for  registration  by  the  State  Board  of  Health. 

60-34 

Oct  12 

ASSESSOR. 

Rights  of  assessors  in  counties  of  less  than  25,000  to  succeed  himself  in 

office. 

60-34 

Dec  4 

COUNTIES. 

Liability  for  personal  injuries  caused  by  negligence. 

62-34 

Jan  17 

INSURANCE. 

FIRE. 

SCHOOL  DISTRICT. 

“A  copy  of  this  opinion  should  not  be  released  because  it  is 
questionable  whether  or  not  it  expresses  the  law  at  the  present  time. 
Study  is  being  made  to  determine  whether  or  not  it  should  be 

withdrawn." 

62-34 

Jan  19 

SCHOOL  BONDS. 

Proceeds  from  bonds  voted  for  purpose  of  repairing  buildings  cannot 

be  diverted  and  used  for  the  teacher  and  incidental  funds. 

62-34 

Mar  1 

SHERIFF. 

Where  prisoner  convicted  of  felony  is  unavoidably  injured  while  Sheriff 
is  taking  him  to  State  reformatory,  the  State  should  pay  for  the 
necessary  medical  care. 

62-34 

Mar  19 

SCHOOLS. 

Liability  of  Board  of  Directors. 

Right  of  Teachers  to  sue  on  contract. 

Payment  of  Back  Warrants. 

62-34 

Mar  21 

CITIES  OF  THE 

FOURTH  CLASS. 

May  provide  for  an  Excise  Commissioner  under  the  Liquor  Control  Act. 

62-34 

Mar  22 

LIQUOR  CONTROL 

ACT. 

Does  not  confer  on  cities  the  power  to  tax  salesmen  soliciting  orders  at 

wholesale  from  retailers. 

62-34 

Mar  26 

MOTOR  VEHICLES  ON 

HIGHWAYS. 

Relating  to  the  rules  of  the  road  on  passing  a vehicle  from  the  rear  at 
the  top  of  a hill  or  on  a curve  where  the  view  ahead  is  in  any  way 

obscured. 

62-34 

May  10 

TAXATION. 

City  Collector  entitled  to  two  per  cent  commission  on  delinquent  tax 

collections. 

62-34 

May  12 

CIRCUIT  CLERK 

DEPUTIES. 

Governed  by  Senate  Bill  74  page  371,  Laws  of  Missouri,  1933  after  July 
24,  1933. 

62-34 

Nov  24 

TAXATION. 

County  Court  may  change  valuation  after  tax  is  delinquent. 

63-34 

Feb  9 

TAXATION  AND 

REVENUE. 

State  Tax  Commission,  authority  to  appoint  agents  to  investigate 
property  omitted  from  assessment  lists  and  to  provide  for  their 
compensation. 

63-34 

Mar  8 

TAXATION. 

Property  in  interstate  commerce  may  not  be  taxed  while  in  this  State, 
but  grain  withdrawn  from  the  carrier  and  stored  for  the  purpose  of 
cleaning,  grading,  mixing,  etc.  loses  its  interstate  connection  to  the 
extent  that  it  may  be  taxed  in  Missouri. 

63-34 

May  14 

REVENUE. 

Defining  the  term  "revenue"  relating  to  amount  of  money  common 
Council  shall  be  required  to  appropriate  for  use  of  Police  Department 

in  Cities  of  the  First  Class. 

63-34 

Sept  8 

TAXATION. 

Senate  Bill  94  does  not  apply  to  collection  of  levee  and  drainage 

district  taxes. 

63-34 

Sept  15 

TAXATION. 

Board  of  Equalization  and  Board  of  Appeals  have  the  inherent  right  to 
adjourn  from  time  to  time  to  carry  out  the  duties  imposed  upon  them 
by  Statute. 

63-34 

Nov  2 

TAXATION. 

COUNTY 

COLLECTORS. 

County  Collector  not  required  to  have  seal. 

64-34 

Jan  13 

BANKS  & BANKING. 

County  depositary  not  relieved  of  liability  by  vacation  of  ex  parte  circuit 

court  order. 

64-34 

Jan  24 

BANKS  & BANKING. 

Commissioner  and  Special  Deputy  Commissioner  should  not  invest 
funds  in  interest-bearing  securities,  but  deposit  same  in  state  banks, 
savings  banks  or  trust  companies  as  provided  by  Section  5331  R.  S.  Mo. 

1929. 

64-34 

Jan  26 

BANKS  & BANKING. 

DEPOSITARY, 

COUNTY. 

Judgment  of  Circuit  Court  relieving  bank  of  liability  for  county  funds. 
Relieving  bank  of  liability  for  county  deposits  by  judgment  of  court. 

64-34 

Feb  10 

BANKS  AND 

BANKING. 

Commissioner  of  Finance  has  right  to  fix  fees  of  attorneys  of  failed 

banks. 

64-34 

Feb  16 

SCHOOLS. 

Relating  to  claimants  to  lands  by  adverse  possession  against  public 
school  districts.  Relating  to  the  power  and  authority  of  school  boards 
to  employ  teachers  or  superintendents  beyond  the  term  of  their  office. 

64-34 

Mar  3 

COUNTY  BUDGET. 

Classification  of  boarding  prisoners. 

64-34 

Mar  26 

BANKS  & BANKING. 

Restricted  deposits,  permitted  to  be  withdrawn  under  Commissioner  of 
Finance's  regulations,  not  preferred  claim  in  event  bank  closes. 

64-34 

Apr  2 

PUBLIC 

ADMINISTRATOR. 

Appointment  by  the  Governor  to  fill  vacancy  is  to  be  filled  at  the  first 
general  election  held  after  such  appointment. 

64-34 

Apr  10 

ELECTIONS. 

Absentee  ballots  may  be  voted  in  a special  election  to  be  held  May  15; 
persons  who  will  be  out  of  the  State  of  Missouri  may  vote  absentee 
ballots  providing  they  are  marked  before  officers  who  are  authorized  to 

administer  oaths  in  the  State  of  Missouri. 

64-34 

May  15 

BANKS  & BANKING. 

Claims  of  United  States  have  preference  over  other  claims  against 

failed  banks. 

64-34 

May  29 

BANKS  AND 

Re  withdrawal  of  securities  by  trust  companies  under  Section  5463. 

BANKING. 

64-34 

May  29 

REVENUE. 

Section  9868  R.  S.  Mo.  1929  limited  by  Section  11,  Article  10,  Missouri 

Constitution. 

64-34 

June  5 

NEPOTISM. 

The  violation  of  Section  13  of  Article  XIV  of  the  Constitution  does  not 

automatically  remove  director;  proper  proceedings  must  be  brought  for 
that  purpose. 

64-34 

June 

11 

SCHOOL  DISTRICTS. 

School  district  desiring  to  be  annexed  to  a city  or  town  district  may  do 
so  by  complying  with  the  provisions  of  Section  9342,  R.  S.  Mo.  1929. 

64-34 

July  3 

Hon.  Merrill  E. 

Montgomery 

WITHDRAWN 

64-34 

Aug  23 

AUTOMOBILES. 

LARCENY. 

Theft  of  battery  is  larceny  and  not  tampering  with  motor  vehicle. 

64-34 

Aug  23 

STOCK  LAW. 

May  be  submitted  to  voters  for  purpose  of  terminating  or  continuing 

enforcement. 

64-34 

Oct  24 

BANKS  & BANKING. 

Records  and  files  in  possession  of  Commissioner  of  Finance  for  defunct 
banks,  open  for  inspection  of  interested  parties. 

65-34 

Feb  15 

OPINION. 

COUNTY  COURT. 

PRIVATE  CAR  TAX 

FUND. 

What  disposition  is  to  be  made  of  money  in  County  Treasury  to  the 

credit  of  said  fund  under  Sections  10052-10063  R.  S.  Mo.  1929. 

65-34 

Mar  8 

COUNTY  BUDGET 

LAW. 

County  court  cannot  reduce  the  salary  of  any  officer  which  is  fixed  by 
statute  in  order  to  balance  the  budget;  can  reduce  the  salary  of 
appointive  officers. 

65-34 

Mar  15 

LIQUOR  CONTROL 

ACT. 

County  courts  not  authorized  to  license  wholesale  dealers,  distillers, 

manufacturers  or  brewers. 

65-34 

Apr  5 

SCHOOLS. 

Under  Section  17,  Laws  of  Missouri  1931,  page  344,  board  may 
increase  the  levy  in  excess  of  twenty  cents  and  reject  the  equalization 
fee  or  minimum  guarantee. 

65-34 

Apr  6 

COUNTY  SCHOOL 

FUND. 

County  Court  having  foreclosed  a mortgage  on  property  on  which  they 
have  loaned  money  belonging  to  the  County  School  Fund  and  having 
bid  the  property  in  at  the  foreclosure  sale,  cannot  allow  the  mortgagor 
to  redeem  property  by  accepting  bonds  of  the  Home  Owner's  Loan 
Corporation. 

65-34 

Apr  23 

TAXATION. 

BOARDS  OF 

EQUALIZATION. 

Must  give  effect  to  Senate  Bill  34,  page  419,  Laws  of  Mo.  1933  in 
setting  valuations  for  1934  taxes. 

65-34 

May  17 

TAXATION. 

Assessor  has  the  authority  to  require  taxpayers  to  make  an  itemized  list 

REVENUE. 

of  the  property,  as  covered  by  classes  7,  8 and  9 of  Section  9756,  R.S. 
Mo.  1929;  and  all  property  must  be  returned  for  assessment  at  its  true 
value,  and  any  note  or  instrument  is  solvent  up  to  its  true  value  in 
money,  whether  that  means  face  value  or  not. 

65-34 

June  7 

SCHOOLS. 

TAXATION. 

Board  of  Directors  authorized  to  withdraw  estimate  found  insufficient 

to  pay  interest  and  principal  on  bonds,  and  to  submit  in  lieu  thereof  a 

new  and  sufficient  estimate. 

65-34 

Aug  24 

LIQUOR  CONTROL 

ACT. 

County  Court  has  no  authority  to  grant  a license  unless  Sec.  27  of  the 
Liquor  Control  Act  be  complied  with. 

65-34 

Sept  27 

Hon.  Lee  Mullins 

WITHDRAWN 

66-34 

Jan  11 

STATE  FUNDS  AND 

PROPERTY. 

Right  of  State  Treasurer  to  accept  Home  Owners  Loan  bonds  in 

Exchange  for  Real  Estate  Security  obtained  by  reason  of  Default  of 

State  Depositories;  also  to  accept  Federal  Farm  Loan  Bonds. 

66-34 

Jan  17 

ASSESSOR. 

Should  assess  land  as  acreage  when  plat  nullified  by  foreclosure  of 
prior  Deed  of  Trust. 

66-34 

Jan  25 

ESCHEAT  REFUNDS 

FROM  STATE 

TREASURER. 

Order  must  be  directed  to  State  Auditor  and  not  State  Treasurer. 

66-34 

Feb  14 

BONDS. 

STATE  TREASURER. 

Executor  of  deceased  owner  of  registered  bonds  entitled  to  receive 
accruing  interest  thereon  without  having  bonds  formally  registered  in 

executor's  name. 

66-34 

Mar  2 

STATE  TREASURER. 

DEPOSIT  PUBLIC 

FUNDS. 

Revenue  Notes  of  State  of  Illinois  not  acceptable  as  security  for  State 
deposits.  Revenue  Notes  not  acceptable;  not  registered  bonds  within 
meaning  of  Sec.  11469,  and  not  acceptable  by  State  Treasurer  as 
security  for  State  deposits. 

66-34 

Mar  6 

BANKS  & BANKING. 

National  banks  located  in  Missouri  may  pledge  their  assets  to  secure 
state  deposits. 

66-34 

Mar  27 

STATE  TREASURER. 

CONSCIENCE  MONEY. 

How  disposed  of  by  State  Treasurer. 

66-34 

July  17 

APPROPRIATIONS. 

STATE  TREASURER. 

STATE  AUDITOR. 

Appropriations  provided  for  in  Section  41,  Laws  of  1933,  page  86,  with 
reference  to  schools,  expires  under  the  provisions  of  Section  19,  of 

Article  X of  the  Constitution  of  the  State  of  Missouri. 

66-34 

Aug  17 

ELECTIONS. 

Necessity  of  Congressmen  to  file  expense  account. 

66-34 

Aug  22 

APPROPRIATIONS. 

STATE  TREASURER. 

STATE  AUDITOR. 

Appropriations  for  vocational  education,  Section  41,  Laws  1933,  p.  86, 
for  biennial  period  of  1933-1934. 

66-34 

Aug  29 

INHERITANCE  TAX. 

Life  Estate  of  Widow  and  remainder  should  be  taxed  according  to 

LIFE  ESTATE. 

provisions  of  Sec.  595,  RSMo  1929,  and  tax  should  be  at  highest  rate 
possible  under  provisions  of  Inheritance  Tax  Law  of  Mo. 

67-34 

May  3 

STATE  BOARD  OF 

HEALTH. 

Relating  to  the  changes  made  by  the  Legislature  in  1933  concerning 
the  State  Board  of  Health  and  Health  Commissioner;  the  duties  of  the 
State  Board  of  Health  in  relation  to  the  Health  Commissioner;  and 
changes  relating  to  the  by-laws,  under  the  statutes  governing  the 
operation  of  the  board. 

67-34 

Oct  19 

STATE  BOARD  OF 

HEALTH. 

Various  questions  concerning  duties,  funds,  Commissioner  of  Health, 
chiropody,  cosmetology  etc. 

67-34 

Nov  20 

STATE  BOARD  OF 

HEALTH. 

Authority  of  the  Board  to  employ  agents  and  fix  compensation. 

69-34 

Jan  17 

TAXATION. 

Delinquent  land  taxes  enforced  under  Senate  Bill  94  after  July  24, 

1933. 

69-34 

Feb  27 

QUO  WARRANTO. 

OFFICERS. 

Cities  of  the  Fourth  Class. 

69-34 

Apr  12 

SALARIES  AND  FEES. 

Court  Reporter's  salary  determined  by  decennial  census. 

69-34 

June 

28 

LIQUOR  CONTROL 

ACT. 

Board  of  trustees  of  an  incorporated  village  may  charge  for  licenses 
issued  to  manufacturers,  distillers,  brewers,  wholesalers  and  retailers 
of  intoxicating  liquor. 

69-34 

Sept  1 

INSURANCE 

DEPARTMENT. 

CORPORATIONS. 

SECRETARY  OF  STATE. 

Receiver  of  dissolved  insurance  corporation  does  not  have  authority  to 
sell  the  charter  of  the  corporation  and  no  rights  could  be  acquired  by 

such  a sale. 

69-34 

Sept  7 

DENTISTS. 

INTOXICATING 

LIQUORS. 

Without  authority  to  write  prescriptions  for  intoxicating  liquors. 

69-34 

Sept  8 

TOWNSHIP  ROAD 

BOND  FUNDS. 

Monies  in  hands  of  township  trustee  for  use  in  paying  principal  and 
interest  on  road  bonds  cannot  be  invested  but  must  be  placed  by 
trustee  in  bank  on  order  of  township  board  of  directors. 

69-34 

Sept  12 

OFFICERS. 

CIRCUIT  CLERK. 

Section  3945,  R.  S.  Mo.  1929,  makes  misconduct  or  abuse  of  authority 
in  office  a misdemeanor;  Section  11681,  R.  S.  Mo.  1929,  makes  a willful 
act  contrary  to  duties  a misdemeanor;  whether  or  not  Clerk  wrongfully 
issuing  subpoenas  is  guilty  under  either  section  depends  upon  full 
development  of  facts. 

69-34 

Sept  28 

TAXATION. 

Senate  Bill  94;  limitations  as  applied  to  sales  of  delinquent  real  estate. 
Section  9961  Revised  Statutes  Missouri  1929,  did  not  apply  to  Senate 

Bill  94  and  lands  for  delinquent  taxes  for  1928  may  be  sold  under  the 
provisions  of  Senate  Bill  No.  94. 

69-34 

Oct  4 

INSURANCE 

DEPARTMENT. 

In  order  to  increase  capital  stock  of  a life  insurance  company,  names  of 
the  subscribers  of  same,  the  amount  paid,  or  the  securities  given  by 
such  subscribers  guaranteeing  payment  must  be  shown  in  the 
proceedings  to  increase  the  capital  stock. 

69-34 

Oct  19 

ELECTIONS. 

Printing  of  ballot  to  vote  on  dog  tax  may  be  done  on  regular  election 

ballot  and  not  invalidate  same  but  a better  form  would  be  to  have  a 

separate  ballot. 

69-34 

Dec  28 

COUNTY  BUDGET 

ACT. 

The  surplus  in  any  class  may  be  used  to  make  up  the  deficit  in  any 
other  succeeding  class  when  it  does  not  jeopardize  priorities  of 
payment  of  the  other  classes. 

69-34 

Dec  29 

INSURANCE. 

Approval  of  Stock  increase  Liberty  National  Life  Insurance  Company. 

69-34 

Dec  31 

INSURANCE. 

Approval  of  decrease  in  par  value  of  stock  American  Life  Insurance 
Company. 

70-34 

Jan  5 

TOWNSHIP  TRUSTEE 

AS  EX  OFFICIO 

TREASURER. 

Compensation  on  sums  received  and  disbursed. 

70-34 

Jan  19 

Hon.  W.  W.  Parker, 

President 

WITHDRAWN 

70-34 

Feb  16 

OPTOMETRY  BOARD. 

1.  Expenses  of  Board  for  witness  fees,  mileage,  etc.  can  be  paid. 

2.  Board  not  entitled  to  expenses  for  traveling  investigator  of 
unlicensed  operators. 

70-34 

Mar  21 

SCHOOLS. 

Qualifications  of  Superintendent. 

70-34 

Mar  23 

DELINQUENT  TAX 

ATTORNEY. 

Appointment  and  compensation  must  be  approved  by  county  court, 

Section  9952  R.S.  Mo.  1929. 

70-34 

Apr  11 

CONSTABLES. 

Fee  for  trial  or  confession  in  justice  court. 

70-34 

Apr  16 

OFFICERS. 

NOTARY  PUBLIC. 

United  States  Postmasters  cannot  at  the  same  time  be  a notary  public 

in  Missouri. 

70-34 

Apr  19 

MARSHALL  SUPREME 

COURT. 

Mileage  fees  when  prisoner  escapes. 

70-34 

May  7 

NEPOTISM. 

Second  cousin  not  related  within  the  third  Degree,  as  prohibited  by 
Section  6529,  R.  S.  Mo.  1929. 

70-34 

June 

29 

SHERIFF. 

It  is  the  duty  of  the  local  sheriff  to  convey  the  prisoner  to  the 
penitentiary  when  an  appeal  is  dismissed  in  the  Supreme  Court  for 
failure  to  prosecute  same  on  behalf  of  the  defendant. 

70-34 

Sept  4 

TAXATION. 

Effect  of  judgment  on  House  Bill  124. 

70-34 

Dec  17 

HOME  OWNERS' 

Bonds  issued  under  Amended  Act  of  June  27,  1934  may  be  accepted  as 

LOAN  CORPORATION 

BONDS. 

collateral  for  state  funds  and  county  deposits;  bonds  issued  prior  to 
effective  date  of  amended  section  are  not  acceptable  unless  they  have 
since  received  same  guarantee. 

71-34 

Oct  2 

PUBLIC  NOTICES. 

So  long  as  Republican  newspaper  complies  with  Sec.  13773,  R.S.  1929, 
County  Clerk  must  make  publication  of  election  notices  in  same. 

71-34 

Oct  8 

TAXATION. 

Cities  special  charter  provision  for  collection  of  delinquent  taxes  prevail 
over  general  statutes. 

71-34 

Dec  26 

COUNTY  OFFICERS. 

Term  of  office  prescribed  by  statute  may  be  terminated  by  amendment 

of  statute. 

72-34 

Mar  2 

RAILROADS. 

Railroad  Company  may  eject  an  intoxicated  person  on  train. 

72-34 

Mar  7 

COUNTY  BUDGET 

ACT. 

(1)  Priority  of  classifications. 

(2)  Treasurer  required  to  keep  records  and  apportion  money  according 

to  classifications  of  Section  2. 

(3)  Surplus  money  of  county  on  hand  January  1,  1934  to  be  classified, 
apportioned  and  paid  out  according  to  the  County  Budget  Act. 

72-34 

Mar  13 

SCHOOLS. 

SCHOOL  DISTRICTS. 

Surrendering  of  $50.00  warrant  which  cannot  be  paid  in  full  for  lack  of 
funds,  in  exchange  for  smaller  warrants  would  be  in  effect  making 
partial  payments  upon  outstanding  warrants,  in  violation  of  Section 

9312,  R.  S.  Mo.  1929. 

72-34 

Apr  4 

GAMBLING  DEVICES. 

“Rocket"  and  "Sportsman"  machines. 

72-34 

June  6 

TAXATION. 

Collection  of  delinquent  city  taxes  under  Senate  Bill  94. 

72-34 

June 

14 

ELECTIONS. 

ABSENTEE  VOTER. 

County  Clerk  can  have  Absentee  Ballots  printed  more  than  ten  days 
before  the  primary  election.  A qualified  voter  must  apply  in  person  to 
the  county  clerk,  board  or  election  commissioners  of  the  county  in 

which  he  claims  residence  for  an  absentee  ballot. 

72-34 

Sept  12 

COUNTY  HIGHWAY 

ENGINEER. 

COUNTY  COURT. 

Right  to  appoint  assistant. 

Right  to  fix  compensation  of  assistant  appointed  by  County  Highway 
Engineer;  right  to  reimburse  County  Highway  Engineer  for  gasoline  and 
oil  purchased  by  him  and  used  in  performing  his  duties;  right  to  pay 
County  Highway  Engineer  monthly  sum  for  use  of  his  privately  owned 
automobile  in  performing  his  duties. 

73-34 

Apr  17 

OFFICERS. 

Cities  of  the  Fourth  Class  shall  elect  and  qualify  for  Mayor  and 

Aldermen  in  the  following  manner. 

73-34 

May  10 

TAXATION. 

Duties  of  County  Clerk  under  Senate  Bill  34,  page  419  Laws  of 

Missouri,  1933. 

73-34 

May  11 

CITIES  OF  THE 

FOURTH  CLASS. 

Candidate  in  arrears  on  city  taxes  on  day  of  election  cannot  be  elected 

to  office. 

73-34 

May  14 

TAXATION  AND 

REVENUE. 

Method  of  Transferring  and  buying  out  funds  collected  by  County 
Collector,  as  school  taxes. 

73-34 

May  24 

TAXATION. 

How  to  place  omitted  property  on  assessment  rolls.  Information  on 
perjury  for  making  false  tax  returns. 

73-34 

July  14 

TAXATION  AND 

REVENUE. 

Method  of  transferring  and  paying  out  funds  collected  by  County 

Collector  as  school  taxes. 

73-34 

Aug  17 

TAXATION. 

Drainage  District  Bonds  subject  to  taxation  under  the  Laws  of  this 

state. 

73-34 

Sept  18 

SCHOOLS. 

Relating  to  the  apportionments  of  school  money  to  the  various  school 

districts  in  different  funds. 

73-34 

Nov  9 

FOREIGN  MUTUAL 

FIRE  INSURANCE 

CORPORATIONS. 

Authority  to  accept  all-cash  premium. 

73-34 

Nov  10 

FRATERNAL  BENEFIT 

ASSOCIATIONS. 

City  of  fourth  class  has  no  power  under  Section  7046,  Revised  Statutes 
of  Mo.  1929,  to  require  a license  tax  on  agents  selling  fraternal 

insurance. 

74-34 

Jan  8 

TAXATION. 

POLL  TAXES. 

Discussion  of  cities'  right  to  collect  poll  taxes  and  right  of  exemption. 

75-34 

Feb  22 

LIQUOR  CONTROL 

ACT. 

Intoxicating  liquor  may  be  sold  in  original  package  not  for  consumption 
on  premises  anywhere  in  Missouri  when  proper  licenses  are  obtained. 
Definition  of  "city"  in  Sec.  13-a  applicable  to  whole  Act.  County  court 
has  only  power  to  issue  licenses-cannot  regulate. 

75-34 

Mar  28 

PROSECUTING 

ATTORNEY. 

County  Collector  must  accept  past  due  drainage  bonds  or  coupons  in 
payment  of  taxes  levied  for  the  payment  of  bonds  or  coupons  of  the 
same  issue,  but  is  not  allowed  to  accept  such  in  payment  of  any  tax 
levied  for  any  other  purpose. 

75-34 

Apr  11 

WAREHOUSES. 

Construction  of  new  warehouse  and  sealer  laws  - relating  to  form  of 
applications  to  county  clerk  and  to  sealer,  and  fees  of  sealer. 

75-34 

May  8 

CARDING  OF 

PRISONERS. 

County  or  state  must  pay  cost  of  boarding  prisoners  to  an  adjoining 
county  when  there  is  no  jail  in  the  county  where  the  crime  was 
committed;  county  liable  for  cost  in  case  of  misdemeanor— state  in 
case  of  felony  under  Sec.  8551,  R.S.  Mo.  1929. 

75-34 

Oct  9 

FEES. 

COLLECTORS - 

COUNTY  CLERKS. 

Fees  of  collector  and  county  clerk  under  Sec.  9945  and  9969. 

75-34 

Nov  10 

NEPOTISM. 

Persons  related  as  first  cousins  or  more  closely  come  within  the  fourth 
degree;  second  cousins  do  not  come  within  the  prohibition  of  the 

Constitution. 

76-34 

Jan  19 

PROSECUTING 

ATTORNEY. 

Salary  fixed  by  Sec.  11314  R.S.  Mo.  1929  and  fees  allowed  for 
convictions  in  felony  cases  must  be  turned  over  to  county  treasurer. 

76-34 

Aug  31 

Hon.  E.  L.  Redman 

WITHDRAWN 

76-34 

Oct  1 

DRAINAGE  DISTRICTS. 

TAXATION. 

CONSTITUTION. 

Lands  purchased  by  a drainage  district  at  a tax  sale  or  redeemed  from 
taxes,  are  not  exempt  from  the  payment  of  general  taxes  under 

Section  6,  Article  X of  the  Constitution  of  Missouri. 

77-34 

Feb  21 

SCHOOLS. 

Transportation  Fund  received  from  State  should  be  placed  in  Incidental 
Fund.  Warrants  in  payment  of  transportation  should  be  issued  and  paid 

from  the  Incidental  Fund. 

77-34 

Aug  3 

ESCHEATS. 

Construction  of  the  Statutes  (R.  S.  Mo.  1929,  Sec.  625,  et  seq.)  relating 
to  proceedings  on  behalf  of  the  state  for  escheated  lands. 

77-34 

Sept  13 

OFFICERS. 

Under  Section  4 of  Article  XIV  of  the  Constitution  of  Missouri,  a person 

cannot  hold  office  under  the  United  States  and  under  the  State  of 

Missouri,  and  the  acceptance  of  an  office  under  the  United  States 
would  vacate  the  office  of  Probate  Judge. 

78-34 

Mar  26 

LIQUOR  CONTROL 

ACT. 

Answering  six  questions  relating  to  various  phases  of  the  Act. 

78-34 

May  3 

ELECTIONS. 

PHARMACISTS. 

I.  Relating  to  Qualification  of  a candidate  for  office  who  failed  to 
comply  with  Corrupt  Practice  Act. 

II.  Relating  to  authority  of  druggist  to  sell  intoxicating  liquor  on 
prescription  on  Sunday  or  Election  Day  under  Intoxicating  Liquor  Act. 

78-34 

Sept  27 

DELINQUENT  TAXES. 

Publication  must  be  in  one  newspaper  of  general  circulation. 

78-34 

Oct  31 

TAXATION. 

City  tax  fourth  class  city  inferior  to  State  and  County  taxes. 

78-34 

Nov  10 

TAXATION. 

Lands  purchased  by  William  Jewell  College  at  foreclosure,  for  payment 
of  endowment  funds  loaned  by  it  on  the  lands  as  security,  are  exempt 

from  taxation. 

79-34 

Jan  17 

ROAD  DISTRICTS. 

Whether  bond  of  district  is  barred  by  Statute  of  Limitations  depends 
upon  whether  or  not  person  holding  bond  is  under  disability,  as 
provided  in  Section  868,  R.  S.  Mo.  1929. 

79-34 

Feb  7 

COMMISSION  FOR 

THE  BLIND. 

Members  of  Commission  for  the  Blind  must  file  Federal  Income  Tax 

returns  for  private  income. 

79-34 

Mar  1 

NEPOTISM. 

Sec.  13,  Art.  XIV,  Mo.  Constitution  does  not  apply  to  appointment  of 
one's  self.  Employment  of  one's  self  by  school  director  to  transport 
own  children  to  school  does  not  forfeit  office  and  money  received 
therefor  is  not  embezzlement  under  provisions  of  Sec.  4091  R.S.  1929; 
prosecution  under  Sec.  4090,  R.S.  1929. 

79-34 

July  21 

COLLECTOR'S  BOND. 

Township  Board  may  properly  accept  new  bond  under  Extra  Session 

Laws  1933-1934,  p.  167,  where  old  bond  does  not  cover  full  term  as 
required  by  law. 

79-34 

Aug  27 

BLIND  COMMISSION. 

GARNISHMENT. 

PENSIONS. 

SCHOOLS. 

Liability  of  Missouri  Commission  for  the  Blind  to  garnish  wages. 

79-34 

Nov  21 

NOTARY  PUBLIC. 

Notary  Public  commissioned  in  the  State  of  Missouri  not  permitted 
under  the  law  to  attest  his  own  signature. 

80-34 

Feb  21 

CRIMES  AND 

PUNISHMENTS. 

Under  Section  7782,  para,  a,  to  tamper  with  an  automobile  is  a crime, 
and  according  to  Webster,  to  tamper  means  to  alter  or  change  without 
right.  Since  our  courts  have  not  interpreted  the  word  we  cannot 
definitely  say  whether  a person  who  removes  a part  and  carries  it  away 
should  be  prosecuted  under  said  Section,  instead  of  under  the  Larceny 

section. 

80-34 

May  26 

ROAD  DISTRICTS. 

Commissioners  of  road  districts  would  be  personally  liable  for  paying 
out  money  of  district  upon  contract  entered  into  in  violation  of  Section 

13  of  Article  XIV  of  the  Constitution  of  Missouri. 

80-34 

June  1 

ELECTIONS. 

PRIMARY. 

Last  day  for  candidates  to  file  for  August  Primary  Election,  1934. 

80-34 

June 

27 

Hon.  Wm.  H.  Sapp 

WITHDRAWN 

80-34 

Aug  16 

DEPARTMENT  OF 

PENAL  INSTITUTIONS. 

Inmates  of  Intermediate  Reformatory  should  be  held  in  that  institution 
until  ordered  transferred  by  the  Commissioners  of  Penal  Institutions 

with  the  consent  of  the  Governor. 

80-34 

Sept  7 

HIGHWAY  PATROL. 

Members  of  the  State  Highway  Patrol  are  not  entitled  to  receive 
rewards  for  the  apprehension  of  escaped  convicts  from  the  Missouri 
State  Penitentiary. 

80-34 

Sept  20 

COUNTY  COURTS. 

SALARIES. 

LIMITATIONS. 

HIGHWAYS. 

Suit  by  ex-office  holder  governed  by  five  year  statutes  of  limitations. 
Ex-office  holders  are  not  estopped  to  claim  back  salary. 

Rock  public  roads  include  gravel  roads. 

Section  11808  Revised  Statutes  Missouri  1929  to  be  used  in  estimating 
population  until  effective  date  of  Laws  1933,  page  369. 

80-34 

Oct  12 

SCHOOLS. 

Right  of  children  of  transients  to  attend  free  public  schools  in  Missouri. 

80-34 

Dec  4 

PENITENTIARY. 

CONVICTS. 

WARDEN. 

When  sentence  concurrent  or  cumulative. 

80-34 

Dec  7 

PENITENTIARY. 

Right  of  Warden  to  issue  certificate  of  delivery  to  officers  delivering 

CONVICTS. 

WARDENS. 

persons  to  penitentiary. 

81-34 

Jan  31 

LIQUOR  CONTROL 

ACT. 

Holder  of  Permit  to  sell  non-intoxicating  beer  having  alcoholic  content 
not  in  excess  of  3.2%  by  weight  is  prohibited  from  obtaining  any  license 
under  Liquor  Control  Act. 

81-34 

Mar  27 

DRUGGISTS  OR 

PHARMACISTS. 

BOARD  OF  HEALTH. 

After  failure  of  two  (2)  years  to  renew  druggists  or  pharmacist's 
license,  such  person  stands  in  same  status  as  original  applicant. 

81-34 

June 

22 

TAXATION. 

Relating  to  exemption  of  charitable  organizations. 

81-34 

Sept  21 

FOOD  AND  DRUGS. 

Inspection  of,  applicability  of  Article  8 of  Chapter  93  of  R.  S.  Missouri 
1929  to  malted  milk  beverage. 

81-34 

Dec  28 

SEARCH  AND 

SEIZURE. 

When  illegal  intoxicating  liquor  is  found  during  the  progress  of  a bona 
fide  search  for  other  commodities  illegally  possessed,  it  is  proper  for 
searching  officers  to  seize  the  same,  and  evidence  so  obtained  may  be 
used  in  prosecution. 

82-34 

Apr  4 

TAXATION. 

Penalties  and  Interest  on  1932  taxes  same  as  for  1933  taxes  under 

House  Bill  #124. 

82-34 

May  3 

OFFICERS. 

TRUSTEES. 

In  towns  and  villages  are  qualified  to  hold  office  as  follows. 

82-34 

July  7 

ELECTION. 

Relating  to  the  right  of  one  person  to  hold  the  office  of  Justice  of 

Peace  and  Police  Judge  at  the  same  time  in  a city  of  the  third  class. 

82-34 

Oct  9 

TAXATION. 

Relating  to  certain  property  subject  to  taxation. 

82-34 

Nov  15 

COUNTY  BUDGET. 

5 Questions  in  re:  County  Budget 

83-34 

Nov  9 

TAXATION. 

Personal  property  of  World  War  Veteran  not  exempt  from  taxation. 

84-34 

Mar  31 

Mr.  William  J. 

Sherwood 

WITHDRAWN 

84-34 

May  18 

Hon.  John  P.  Shreves 

WITHDRAWN 

84-34 

Sept  13 

COUNTY  TREASURER. 

Duty  to  receive  and  receipt  for  money  tendered  him,  asserted  to  be 
county  money. 

85-34 

Apr  11 

Barbers'  State  Board 

of  Examiners 

WITHDRAWN 

85-34 

Sept  17 

SPECIAL  ROAD 

DISTRICTS. 

Road  Commissioner  in  a Special  Road  District  cannot  work  on  the  roads 
in  his  district  and  draw  compensation  therefor.  Special  road  districts 
are  political  subdivisions  of  the  State  with  reference  to  the  Nepotism 

Amendment. 

86-34 

Jan  22 

CRIMINAL  COSTS. 

Liability  of  state  for  defendant's  costs  where  case  "continued 
generally". 

86-34 

Feb  7 

BLIND  PESION. 

Section  12-U  House  Bill  127,  which  seeks  to  divert  from  the  Blind 
Pension  Fund  money  for  the  prevention  of  blindness  in  the  hands  of 
the  Missouri  Commission  for  the  Blind,  is  unconstitutional. 

86-34 

Mar  7 

SALES  TAX  ACT. 

Sales  to  churches,  schools,  court  houses,  clubs,  fraternal  organizations, 
post  offices,  to  municipalities  for  municipal  purposes  of  electricity,  gas 
and  water  exempt  under  sub-section(b)  Section  2a  House  Bill  No.  5. 

86-34 

Mar  9 

SALES  TAX. 

Magazine  Advertising. 

86-34 

Mar  20 

COUNTY  CLERKS. 

Not  entitled  to  count  printed  words  in  calculating  fees  under  Section 
9877,  page  421,  Laws  of  Missouri,  1933. 

86-34 

Mar  23 

STATE  AUDITOR. 

State  institutions  and  appointive  and  county  officers  required  to  set  up 
and  maintain  records  and  forms  as  prescribed  by  State  Auditor  under 
Section  11479  and  may  be  compelled  by  the  State  Auditor  in 

mandamus  to  so  do. 

86-34 

Mar  31 

PENITENTIARY. 

(1)  Use  of  convicts  as  servants  by  officers  of  Penitentiary; 

(2)  Paying  of  subsistence  to  officers  for  convicts  used  as  servants. 

86-34 

Apr  16 

SALES  TAX. 

Tax  may  not  be  added  to  articles  sold. 

86-34 

May  11 

TAXATION. 

6%  rebate  under  Senate  Bill  52,  Laws  of  Missouri  1934  p.  153  Extra 
Session,  allowable  if  taxes  paid  during  June  or  July. 

86-34 

May  15 

Indirect  sales  for  resale. 

86-34 

May  17 

STATE  AUDITOR. 

SALES  TAX. 

Tax  to  be  paid  by  receivers,  executors,  etc.,  when. 

86-34 

May  19 

APPROPRIATIONS. 

Appropriation  under  Sec.  12  B of  H.B.  127,  Extra  session,  1933,  does 
not  meet  requirements  of  Constitution;  likewise,  appropriations  under 

Secs.  12A1  and  12  are  void  and  of  no  effect. 

86-34 

May  31 

STATE  AUDITOR. 

REGISTRATION  OF 

BONDS. 

Injunction  suit  without  writ  issued  does  not  prevent  Auditor  from 
registering  bonds. 

86-34 

June 

16 

RECORDER  OF  DEEDS. 

1.  Where  offices  of  Circuit  Clerk  and  Recorder  are  consolidated  due  to 

population  they  may  not  be  separated  until  the  next  decennial  census 
but  at  that  time  are  separated  as  a matter  of  law  if  the  population 
requirement  is  met. 

2.  Salary  of  Circuit  Clerk  in  county  of  1940  population  is  $1900  and 
same  where  clerk  is  ex-officio  recorder. 

86-34 

June 

29 

STATE  AUDITOR. 

1.  State  Auditor  cannot  issue  a warrant  under  sub-section  D,  Laws 

1933,  page  151,  which  section  appropriates  money  for  the  operation 

expense  of  the  motor  vehicle  registration  department,  to  cover  a loss 
due  to  robbery. 

2.  A warrant  can,  however,  be  issued  under  such  section  to  pay 
collection  charges  on  checks  during  the  bank  moratorium. 

86-34 

July  2 

ROADS  AND  BRIDGES. 

TAXATION. 

I.  Relating  to  payment  of  taxes  by  taxpayers  in  special  road  districts  in 
counties  under  township  organization. 

II.  Relating  to  special  road  and  bridge  taxes,  levy  and  payment. 

86-34 

July  12 

EXPENSE  VOUCHERS. 

STATE  EMPLOYEES. 

Are  members  of  the  Advisory  Board  to  the  State  Building  Commission 
required  to  file  such  for  reimbursement  of  expense  money? 

Can  such  be  employed  by  two  different  state  departments 
simultaneously? 

86-34 

July  27 

BLIND  PENSIONS. 

Effect  of  Finding  of  Eligibility  by  Commission  made  in  ignorance  of 
death  of  applicant. 

86-34 

July  30 

OCCUPATION  TAX. 

Individual  truck  haulers  subject  to  payment  of  the  tax  when 
transporting  persons  or  freight  for  the  public  but  not  when  transporting 
freight  or  persons  under  a contract  with  employer. 

86-34 

Aug  4 

RECORDER  OF  DEEDS. 

Proper  fee  for  recorder  to  charge  for  marriage  license  is  $1.00  but 
where  recorder  conscientiously  retains  doubt  as  to  age  he  may  take 
affidavit  as  to  age  at  a charge  of  $.25  additional. 

86-34 

Aug  9 

PUBLIC  SERVICE 

COMMISSION. 

Appropriation  Act,  construction  thereof. 

86-34 

Aug  10 

STATE  BOARD  OF 

HEALTH. 

Compensation  and  license  fees  for  certificates. 

86-34 

Aug  23 

LIQUOR  CONTROL 

ACT. 

Intoxicating  liquor  purchased  for  purpose  of  securing  evidence  to 
prosecute  violators  may  be  paid  for  out  of  appropriation  under  sub- 
section D,  Sec.  12M  Laws  of  Mo.  (Ex.  Sess)  1933-34. 

86-34 

Sept  19 

COUNTY  CLERK. 

County  Court  can  make  contract  with  County  Clerk  to  make  second  tax 
book  if  it  believes  the  extra  book  is  necessary  for  the  collection  of  the 

taxes. 

86-34 

Sept  21 

HOUSE  BILL  NO.  5. 

SALES  TAX. 

Receipts  from  sales  of  admission  to  football  games  and  other  athletic 
events  not  subject  to  tax  when  same  are  conducted  for  and  on  behalf 
of  colleges,  universities  and  high  schools. 

86-34 

Oct  23 

COUNTY  COLLECTOR. 

Compensation  under  subdivision  XIV,  Section  9935  R.  S.  Mo.  1929  for 

back  tax  collections. 

86-34 

Nov  3 

INCOME  TAX. 

Section  10144,  R.S.  Mo.  1929  prohibits  State  Auditor  from  divulging 
information  contained  in  an  income  tax  return  to  persons  other  than 
the  taxpayer. 

86-34 

Dec  4 

COLLECTORS. 

Compensation  of  county  collectors  for  collecting  income  taxes,  current 
and  delinquent. 

86-34 

Dec  13 

COUNTY  CLERKS. 

Fees  received  by  county  clerk  by  virtue  of  Section  11679,  R.  S.  1929, 

must  be  accounted  for. 

86-34 

Dec  22 

CIRCUIT  JUDGES. 

City  of  St.  Louis,  when  terms  of  office  begin. 

86-34 

Dec  28 

CIRCUIT  CLERKS. 

Fees  in  criminal  cases  under  Section  11785  for  incorporating  bill  of 
exceptions  into  transcript. 

87-34 

Feb  19 

STATUTES. 

Of  no  force  or  effect  prior  to  effective  date. 

87-34 

Feb  21 

APPROPRIATIONS. 

Section  12-A1  appropriates  and  transfers  to  the  Grain  Inspection  Fund 
$18,000.00  which  may  be  paid  out  according  to  the  appropriations 
charged  to  the  Grain  Inspection  Fund  under  Section  14,  Laws  of 

Missouri  1933,  page  98. 

87-34 

Mar  9 

ELECTIONS. 

An  election  to  determine  whether  or  not  intoxicating  liquor  shall  be 
sold  in  a city  must  be  a special  election  and  must  not  take  place  within 
60  days  of  any  general  election;  city  or  school  election  not  a general 

election  under  the  Constitution  and  Laws  of  Mo. 

87-34 

Apr  5 

TAXATION. 

No  time  limitation  on  assessment  of  omitted  property. 

87-34 

May  15 

MOTOR  VEHICLES. 

Motor  Car  Salesmen  required  to  register  as  registered  operator  under 

motor  vehicle  act. 

87-34 

May  23 

SCHOOLS. 

Requirement  of  county  superintendent  to  have  state  certificate  in 

order  to  hold  office— "State  Certificate"  discussed. 

87-34 

July  2 

ELECTIONS. 

PRIMARY. 

Depositing  a written  declaration  of  candidacy  in  mails  is  not  a filing;  but 
declaration  must  have  been  in  County  Clerk's  office  before  June  8, 

1934,  the  last  day  for  filing. 

87-34 

Sept  14 

NATIONAL 

BANKRUPTCY  ACT. 

Agricultural  compensations  and  extensions  - liability  for  cost  of 
publication  of  notice. 

88-34 

Jan  5 

FEES  OF  MESSENGER. 

EXTRADITION  OF 

FUGITIVES. 

To  be  fixed  in  amount  by  governor. 

Expenses  of  messenger  fixed  by  governor. 

88-34 

Jan  6 

TAXATION. 

SCHOOL  DISTRICTS. 

Question  of  right  to  collect  taxes  on  newly  acquired  territory  by 
consolidated  school  district  discussed;  assessor's  duty  to  indicate 
district  where  land  is  located  in  making  out  list;  personal  notice  need 
not  be  given  to  owner  of  newly  acquired  land;  county  superintendent's 
duty  to  file  plat  of  district  with  county  clerk. 

88-34 

Jan  11 

MOTOR  VEHICLES. 

License  registration  fee,  amounts  to  be  charged  under  recent  act 

discussed. 

88-34 

Jan  27 

MOTOR  VEHICLES. 

Commissioner  of  Motor  Vehicles  does  not  have  to  amend  certificate  of 

ownership  to  show  liens  or  encumbrances;  neither  is  he  compelled  to 
file  notices  of  releases  or  filing  of  mortgages. 

88-34 

Jan  30 

SHERIFF. 

County  is  not  liable  for  supplies  purchased  by  sheriff  to  be  used  in 
courthouse  unless  the  jail  is  in  such  courthouse  and  such  supplies  are 
for  use  in  said  jail  and  deemed  necessary  by  said  sheriff  for  the  proper 
administration  of  said  jail. 

88-34 

Mar  8 

PROSECUTING 

ATTORNEY. 

Where  chattel  mortgage  is  filed  in  one  county  and  unauthorized  sale  of 
the  chattel  is  made  in  another  county,  the  latter  county  is  the  proper 
county  in  which  to  bring  the  prosecution. 

88-34 

Apr  18 

NEWSPAPERS. 

Independent  newspaper  cannot  qualify  for  publications  under  Sec. 

10249,  R.S.  1929. 

88-34 

June 

16 

TAXATION. 

SCHOOL  DISTRICTS. 

Section  1,  Laws  of  Missouri  1931,  page  349,  is  not  unconstitutional  as 
being  in  conflict  with  Section  6 of  Article  X,  which  exempts  school 
property  from  general  taxes. 

88-34 

Sept  5 

TAXATION. 

Procedure  established  by  Senate  Bill  94  applicable  in  cities  of  the  third 

class. 

88-34 

Sept  11 

TAXATION. 

Under  Section  9868,  R.  S.  Mo.  1929,  upon  petition  by  County  Court, 
Circuit  Judge  may  issue  order  directing  increased  levy  and  may,  under 
same  section,  revoke  its  prior  order. 

88-34 

Nov  15 

SCHOOLS. 

COUNTY  SCHOOL 

FUND. 

Right  of  county  court  to  reduce  or  waive  interest  or  principal  of  loans 
from  county  school  fund  secured  by  farm  real  estate  mortgages. 

88-34 

Dec  7 

COUNTIES. 

Refunds  from  State,  taking  over  bridge  to  which  county  contributed, 
may  be  put  in  general  revenue  fund  of  county  by  county  court.  On 
transfer  or  paying  back  to  other  counties  their  contribution  no 
commission  allowable  under  12316,  R.  S.  1929. 

88-34 

Dec  19 

MOTOR  VEHICLE 

LICENSE  FEES. 

License  fee  for  trailers  and  semi-trailers  should  be  based  on  live  load 

capacity  of  such  trailer  or  semi-trailer. 

89-34 

Feb  21 

COUNTY  WARRANTS. 

Warrants  reduced  to  judgment  do  not  lose  their  priority  nor  does  the 
judgment  extinguish  priority. 

89-34 

May  29 

COUNTIES. 

No  priority  with  respect  to  interest  payments. 

89-34 

June 

12 

RECORDER  OF  DEEDS. 

Fees  to  be  charged  for  recording  Deeds  of  Trust. 

89-34 

Sept  7 

I.  Relating  to  construction  of  Section  9044  as  amended  by  laws  of 

1933. 

II.  Relating  to  authority  of  cities  to  pass  ordinance  exceeding  the 

charter  rights  in  conflict  with  state  laws. 

90-34 

Jan  2 

SPECIAL  ROAD 

DISTRICTS. 

Where  Special  Road  District  in  grading  a road  damages  culvert  driveway 
in  front  of  farm  home,  said  district  is  not  liable  for  said  damage. 

90-34 

Mar  19 

BANKS  AND 

BANKING. 

Township  Boards  not  permitted  under  the  law  to  purchase  Capital  "B" 

Notes. 

90-34 

July  3 

ELECTIONS. 

PRIMARY. 

Only  one  Party  Ballot  can  be  handed  to  each  Elector. 

90-34 

Oct  8 

Mr.  J.  Olin  Taylor 

WITHDRAWN 

90-34 

Oct  26 

NEPOTISM. 

Member  of  Board  of  Aldermen  may  not  pay  upon  the  appointment  of 
his  brother  as  City  Attorney  without  violating  Section  13,  Article  XIV,  of 

Missouri  Constitution. 

Member  of  Board  of  Aldermen  who  also  holds  the  office  of  City  Clerk 
does  not  forfeit  both  offices  by  passing  upon  the  appointment  of 
brother  in  his  capacity  as  Member  of  Board  of  Aldermen. 

Both  appointor  and  appointee  forfeit  office  under  the  Nepotism  law. 

The  Nepotism  Law  of  Const,  of  Mo.  applies  to  Cities  of  Fourth  Class. 

90-34 

Dec  20 

TAXATION. 

GASOLINE  TAX. 

Federal  Emergency  Relief  Administration  exempt  from  gasoline  tax. 

91-34 

Feb  15 

COUNTY  WARRANTS. 

An  opinion  relating  to  the  payment  of  delinquent  county  warrants. 

91-34 

Mar  22 

CITIES  OF  THE  THIRD 

CLASS. 

Relating  to  the  Extension  of  its  city  limits. 

91-34 

Apr  18 

PETITION. 

Form  in  action  for  deficiency  in  public  school  fund  loan. 

91-34 

Apr  27 

SCHOOL  DISTRICTS. 

Discussion  as  to  who  are  elected  school  directors  where  6 run  for  three 

offices  without  announcing  for  which  terms  they  aspire,  and  where 

some  receive  the  same  number  of  votes. 

91-34 

May  31 

SHERIFF. 

TRUSTEE. 

When  sheriff  is  appointed  by  the  court  as  trustee  to  foreclose  a deed 
of  trust,  deputy  sheriff  can  make  a legal  and  binding  sale. 

91-34 

July  9 

Hon.  Vane  C.  Thurlo 

WITHDRAWN 

91-34 

July  17 

CRIMINAL  USURY. 

One  violates  the  criminal  code  of  Missouri  who  charges  in  excess  of  2% 
per  month  as  interest  for  a loan. 

91-34 

Aug  1 

VOTING. 

Members  of  Veterans  Administration  department  of  Federal 

Government  are  entitled  to  vote  in  Missouri. 

91-34 

Aug  8 

TAXATION. 

Municipalities  may  tax  real  estate  within  city  limits  regardless  of 

acreage. 

91-34 

Oct  31 

TAXATION. 

Senate  Bill  94.  Published  list  of  delinquent  lands  to  be  made  according 
to  any  legal  subdivision  as  the  same  may  be  according  to  ownership. 

Cost  of  publication  to  be  prorated  against  all  lands  in  publication. 

91-34 

Nov  22 

ELECTIONS. 

Where  more  votes  are  cast  than  names  on  the  poll  books,  the  illegal 
votes,  if  any,  could  be  thrown  out,  but  this  would  not  necessitate 
throwing  out  entire  vote  of  the  precinct. 

91-34 

Dec  18 

DEAD  BODIES. 

Definition  of  common  carrier  of,  under  R.S.  Mo.  1929,  Chap.  52,  Art.  3. 

92-34 

Jan  10 

COUNTY  COLLECTOR. 

Subdivision  XIV  of  Sec.  9935,  R.S.  Mo.  1929  unchanged  by  subdivision 

XIV  of  Sec.  9935,  Laws  of  Mo.  1933,  p.  454. 

92-34 

Oct  10 

CITIES,  TOWNS  & 

VILLAGES. 

Under  Section  7030  R.  S.  1929.  Bond  issue  under  Section  7030,  R.  S. 
1929,  for  construction  of  waterworks  carried  by  two-thirds  vote  of 
those  voting  at  election  held  for  that  purpose. 

93-34 

Jan  8 

NOTARIES  PUBLIC. 

Clerical  position  not  within  the  intent  of  the  words  "an  office  of  profit 

under  the  U.S.". 

93-34 

Dec  28 

CIRCUIT  CLERKS. 

Circuit  Clerks  are  to  be  paid  on  a basis  of  fees  collected  by  them  and 
not  on  a basis  of  fees  earned  by  them. 

95-34 

Feb  17 

PROBATE  CLERKS. 

Probate  Court  may  not  have  more  than  one  clerk  in  one  place  but 
deputy  clerks  may  be  appointed  in  same  place  by  the  clerk  with  the 
approval  of  the  probate  judge. 

95-34 

May  29 

SCHOOLS. 

A school  director  cannot  enter  into  a contract  with  his  school  board  for 

the  sale  of  insurance  or  any  other  commodity-the  same  being  against 
public  policy. 

95-34 

June 

20 

PROBATE  JUDGE. 

1.  Sheriff  must  be  and  remain  in  attendance  upon  the  Probate  Court 

when  the  same  is  in  session. 

2.  The  Probate  Court  has  not  power  to  appoint  a bailiff  as  an  officer  of 
the  Court  to  keep  order,  summon  witnesses,  etc. 

95-34 

June 

21 

COUNTY  TREASURER 

& EX-OFFICIO 

COLLECTOR. 

Act  of  1933  reenacting  Sec.  12316,  R.  S.  Mo.  1929,  goes  into  effect  90 
days  after  adjournment  or  July  24,  1933,  and  from  that  time  on,  rate 

of  commission  is  based  on  new  law. 

95-34 

Nov  8 

Hon.  Thomas  A. 

Walker 

WITHDRAWN 

96-34 

Feb  10 

TRUCKS. 

Relating  to  classification  of  trucks  which  come  under  regulations  of 

P.S.C.  and  discusses  interstate  and  intra  state  transportation. 

96-34 

Mar  9 

TAXATION  AND 

REVENUE. 

Interstate  Commerce  under  Act  of  1933,  Section  9,  House  Bill  No.  5 - 
Applicability  of  Act  to  receipts  by  newspaper  publisher  in  Missouri  from 
advertising  and  newspaper  service  furnished  to  advertiser  outside  of 

Missouri. 

96-34 

Apr  12 

SPECIAL  ELECTIONS. 

Sec.  10389  not  applicable  - only  necessary  to  appoint  two  judges  and 
two  clerks  at  each  polling  place  for  the  Bond  election  on  May  15,  1934. 

96-34 

May  1 

PHYSICIANS. 

CHIROPODISTS. 

A registered  physician  may  hold  himself  out  to  the  public  as  a 
chiropodist,  and  in  so  doing  does  not  violate  criminal  law. 

97-34 

May  24 

SCHOOLS. 

Employment  of  teachers  and  number  thereof  discretionary  with  board 
—contingent  upon  funds  in  possession  or  amount  voted. 

97-34 

July  13 

ELECTIONS. 

Vacancies  occurring  before  primary  must  be  filled  after  the  primary 

election. 

97-34 

July  16 

CONSTABLE. 

HIGHWAY 

PATROLMEN. 

JUSTICE  COURTS. 

Arrests  made  by  Highway  Patrolmen  not  predicated  on  warrant  issued 
to  a constable.  Constable  alone  is  not  the  only  officer  of  a Justice 

Court.  Constable  fees  out  of  Justice  Court  are  limited  to  statutory 
allowance  and  are  collectible  only  where  actual  service  is  rendered. 

97-34 

July  31 

Hon.  William  J.  White 

WITHDRAWN 

97-34 

Dec  26 

TAXATION. 

House  Bill  124  page  166,  Laws  Missouri  Extra  Session  1933-1934,  not  a 
temporary  measure. 

98-34 

Mar  10 

NEPOTISM. 

Right  of  City  Council  in  Louisiana,  Missouri,  to  appoint  a brother  of  one 
of  their  members  as  an  election  judge  in  a city  election. 

98-34 

Mar  19 

PUBLIC  HEALTH. 

SCHOOLS. 

Deputy  State  Commissioner  of  Health  - Effect  of  Laws  of  1933,  page 

271  on  right  to  office  under  R.  S.  Mo.  1929,  Section  9025.  Salary  of 
County  Superintendent  of  Schools  as  changed  by  Laws  of  1933,  page 

384. 

98-34 

Mar  31 

WITNESS  FEES. 

Expert  Witness  fees  for  State  Witnesses  are  properly  chargeable  under 

certain  circumstances. 

98-34 

Apr  3 

STATE  BOARD  OF 

EQUALIZATION. 

Has  implied  powers  to  employ  clerks  necessary  in  the  preparation  of 
the  Journal  of  the  State  Board  of  Equalization,  assessments, 
examination  of  county  tax  returns,  etc. 

98-34 

May  11 

TAXATION  AND 

REVENUE. 

Application  of  Senate  Bill  94  to  delinquent  city  tax  collections  depends 

on  classification  of  cities. 

98-34 

June  6 

SCHOOL  DISTRICTS. 

Financial  statements  shall  contain  what.  School  Boards  may  be 
compelled  to  publish  annual  statements,  how. 

98-34 

June 

21 

COUNTY  FUNDS. 

Classes  should  be  paid  in  order  of  their  priority;  not  necessary  to  retain 

funds  in  Class  1 to  detriment  of  other  classes  in  advance  of  time 

payments  are  due;  balance  in  special  road  fund  and  grand  and  petit 
jury  funds  for  1933  can  be  transferred  to  1934  county  revenue  fund 
after  outstanding  warrants  are  paid. 

98-34 

Dec  1 

Mrs.  Sallie  Wilson 

WITHDRAWN 

98-34 

Dec  18 

CONFEDERATE 

SOLDIERS'  HOME. 

Compensation  of  treasurer  of  board  of  trustees. 

99-34 

Apr  12 

GAMBLING. 

“Bank  Night" 

99-34 

May  17 

COUNTY  CLERK 

DEPUTIES. 

Entitled  to  increase  authorized  by  Section  11811  Laws  of  Missouri 

1933,  page  371. 

99-34 

May  29 

MOTOR  VEHICLES. 

Right  of  City  to  license  is  not  affected  by  Motor  Bus  and  Truck  Law. 

99-34 

Aug  21 

CHIROPRACTORS. 

Right  to  possess  or  prescribe  narcotics. 

99-34 

Sept  14 

TAXATION. 

Where  drainage  district  acquired  land  upon  which  there  are  delinquent 
state,  county,  school  and  road  taxes,  it  takes  such  land  subject  to  the 
taxes,  which  may  be  enforced  by  such  political  subdivision  if  not  paid. 

99-34 

Dec  8 

CIRCUIT  CLERKS  WHO 

ARE  EX-OFFICIO 

RECORDERS  OF 

DEEDS. 

Bond  required  for  each  capacity  - both  offices  to  be  assumed  on  first 
Monday  in  January. 

99-34 

Dec  26 

COUNTY  CLERK  FEES. 

SALARIES  & FEES. 

County  Clerk  not  entitled  under  Section  11781  to  50  cents  for  attesting 
each  county  warrant. 

100-34 

June  9 

TAXATION. 

Past  due  bonds  and  coupons  of  drainage  and  levy  districts  may  be 
used  to  pay  tax  imposed  for  purpose  of  paying  such  bonds  and 
coupons.  Section  9911  R.  S.  Mo.  1929. 

100-34 

Aug  30 

Mr.  W.  J.  Yount 

WITHDRAWN 

100-34 

Nov  10 

COUNTY  BUDGET 

LAW. 

Balance  in  any  of  five  classes  entitled  to  priority  may  be  transferred  to 
Class  5 on  certain  conditions.  Boarding  of  prisoners  should  be  in  Class 

4; 

Receipts  for  expenses  paid  by  relatives  of  patients  in  Hospital  No.  2 
should  be  taken  into  consideration  in  estimating  receipts  under  Sec.  1. 

100-34 

Nov  12 

TAXATION. 

House  Bill  124  Extra  Session,  applies  to  penalty  on  "taxes",  does  not 
apply  to  drainage  district  assessments. 

DISTRICT! :-bc ok  Fund  can  only  be  user  for  the  purchase  of 
free  textbooks. 


February  16,  1934. 


f r.  George  F.  Addison, 
Prosecuting  Attorney, 
Salem,  Missouri. 


Derr  Sir: 


,'e  are  acknowledging  receipt  of  your  letter  in 
whioh  you  inquire  as  follows: 


"Please  let  me  hare  a copy  of  your 
opinion  with  reference  to  whether  or 
not  the  money  in  a school  district 
Free  Textbook  Fund  can  be  transferred 
to  another  fund,  after  the  urchase 
of  the  necessary  books  for  the  school, 
for  the  purpose  of  oaying  teachers 
salary. " 


You  refer  in  your  letter  to  the  Free  Textbook 
Fund  and  we  assume  that  you  refer  to  the  money  turned  over 
by  the  Count-  0 rt  to  districts  under  3ection  9507,  R.  3. 
o.  1929,  which  in  as  follows: 


"Whenever  the  board  of  directors  or 
board  of  education  of  any  school  district 
in  t :ie  state  certifies  to  tne  county 
court  that  they  are  furnishing  textbooks 
free  of  charge  to  all  the  pupils  in  at 
least  the  first  four  grades  in  the  public 
schools  of  their  district,  it  shall  be 
the  duty  of  the  county  court  to  apportion 
annually  to  each  such  school  district  from 
the  county  foreign  insurance  tax  loneys 
received  from  the  state  treasurer  in  accord- 
ance with  section  5982,  an  ar.ount  to  be 
determined  by  multiplying  t ie  number  of 
children  on  the  last  enumeration  list  of 
said  school  district  by  the  ratio  used  by 
the  state  auditor  in  making  the  distribu- 
tion of  said  foreign  insurance  tax  moneys 
among  the  counties  of  the  state,  and  shall 
order  the  county  treasurer  to  olace  to  the 
credit  of  the  incidental  fund  of  each  such 
district  the  amount  thus  obtained,  or  shall 
draw  its  warrant  in  favor  of  the  proper 
township  treasurer  or  treasurers  for  the 
a ount  due  the  districts  of  the  various 
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townships,  and  shall  also  draw  its  warrant 
in  favor  of  the  treasurer  of  any  school  dis- 
trict organised  as  a city,  town  or  consolida- 
ted district  for  the  amount  due  such  district. 

When  any  school  district  that  contains  an  in- 
corporated town  or  city  receives  such  afore- 
said moneys  on  account  of  furnishing  free 
textbooks,  then  the  incornornted  city  or  town 
contained  in  such  district  shall  not  be 
entitled  to  any  further  moneys  under  section 
5983.  After  the  money  due  the  aforesaid  dis- 
tricts on  account  of  their  furnishing  free 
textbooks  has  been  properly  apportioned,  the 
county  court  shall  then  proceed  to  apportion 
the  remaining  fu?id  in  accordance  with  the 
provisions  of  section  5983. " 

Section  9508,  R.  S.  Mo.  1939,  regarding  the  use  of 
the  money  is  as  follows: 

"The  funds  received  by  the  various  school 
districts  in  accordance  with  section  9507, 
shall  be  used  only  for  the  urchase  of 
textbooks  for  free  use  in  the  Public 
schools  of  said  districts,  and  any  district 
that  does  not  within  three  years  after  re- 
ceiving the  first  grant  of  money  under  this 
article  furnish  all  the  textbooks  free  to 
ell  the  pupils  of  its  elementary  schools, 
shall  be  deprived  of  any  further  moneys 
under  this  article  until  such  time  as  it 
does  furnish  ell  said  textbooks  free." 

Tinder  section  9508,  it  is  specifically  provided  that 
the  funds  received  by  various  school  districts,  in  accordance 
with  section  9507,  shall  be  used  only  for  the  purchase  of 
textbooks.  In  view  of  that  prohibition  in  section  9508  we 
believe  that  it  would  not  be  proper  to  transfer  any  balance 
left  in  the  fund  to  any  other  fund.  The  statute  expressly 
restricts  the  use  of  this  fund  for  the  particular  purpose  of 
buying  textbooks,  and  we  do  not  believe  that  it  may  be  di- 
verted into  funds  for  other  nurnoses. 

It  is  therefore  the  oninion  of  this  Department 
that  the  Free  Textbook  Fund  cannot  be  diverted  and  used  for 
other  purposes  because  of  the  express  provisions  of  section 
9508. 

Very  truly  yours, 

APPROVED : FRANK  W.  HATES, 

Assistant  Attorney  General. 


Attorney  General. 
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VOTING:  Members  of  Citizens  Conservation  Camp  are  entitled  to 
vote  in  Missouri.  When? 


Mai’ih  1,  19**  4. 


<norable  Geo.  F.  Addison 
rosecuting  Attorney 
Salem,  Missouri 

Dear  Sir: 


Tour  request  for  an  opinion  dated  February  14th,  is  as 
follows: 


"Please  render  at  opinion  as  to  whether  or 
not  the  members  of  the  various  C.C.  C. 

Camp*  over  the  state  are  entitled  to  vote 
in  thp  respective  counties  in  whloh  those 
camps  are  located  at  the  coming  primary  and 
general  election  this  summer  anc  fall.- 


Section  2,  Article  8,  of  the  Missouri  Constitution  was  adopted 
February  26,  1924,  and  provides  as  follows: 


"All  citizens  of  the  United  States,  in- 
cluding occupants  of  soldiers*  and  sailor** 
homes,  ov*>r  the  age  of  twenty-one  years 
rho  have  resided  in  this  state  one  year, 
and  in  the  county,  city  or  town  sixty  days 
immediately  preceding  the  election  at  which 
they  offer  to  vote,  and  no  other  person,  shsll 
be  entitled  to  vote  at  all  elections  by  the 
people;  provided,  no  idiot,  no  insene  person 
and  no  person  while  kept  in  any  poor-house 
at  public  expense  or  while  c mflned  in  any 
public  prison  convicted  of  fel ony , or  c t h I* 
connected  with  the  exercise  of  the  r<f,,>»*  to 

suffrage  may  be  excluded  hy  law  from 
right  of  voting*- 
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Section  10178  R.  8.  Mo.  1929,  provides  as  follows: 

■Every  male  citizen  of  the  United  States 
ana  every  male  person  of  foreign  birth  who 
may  h: ve  declared  his  intention  to  become 
a citizen  of^the  United  States  according  to 
lar,  not  less  than  one  year  nor  more  than 
five  years  before  he  offers  to  vote,  who 
is  over  the  age  of  twenty-one  years,  poss- 
essing the  following  qualifications,  shall 
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be  entitled  to  vote  at  all  elections  by  the 
people:  First,  he  shall  have  resided  in 
the  state  one  year  immediately  preceding 
the  election  at  which  he  offers  to  vote; 
second,  he  shall  have  resided  in  the  county, 
city  or  town  where  he  shall  offer  to  vote 
at  least  sixty  days  immediately  preceding 
the  election;  and  each  voter  shall  vote 
only  in  the  township  in  which  he  resides, 
or  if  in  a town  or  city,  then  in  the  election 
district  therein  in  which  he  reside*:  Pro- 
vided, however,  that  no  officer,  soldier  or 
marine  in  the  regular  army  or  navy  of  the 
United  States,  shall  be  entitled  to  vote 
at  any  election  in  this  state;  and  provided 
further,  that  no  person  while  kept  at  any 
poorhouae  or  other  nyylum  at  nubile  expense, 
except  the  soldiers'  home  at  St.  James  and 
the  confederate  home  at  Higginsville,  nor 
while  confined  in  any  public  prison,  shall 
be  entitled  to  vote  at  any  election  under 
the  laws  of  this  state;  nor  shall  any  per- 
son convicted  of  felony  or  other  infamous 
crime,  or  of  a misdemeanor  connected  with 
the  exercise  of  the  right  of  suffrage,  be 
permitted  to  vote  at  any  election  tinless  he 
shall  have  b en  granted  a full  pardon;  and 
after  a second  conviction  of  felony  or  other 
infamous  crime,  or  of  a misdemeanor  con- 
nected with  the  exercise  of  the  right  of 
suffrage,  he  shall  be  forever  excluded  from 
voting." 

The  Constitution  and  Statute  alcove  set  out  does  not  refer 
to  those  persons  who  work  in  Citizens  Conservation  Camps,  and 
the  very  fact  that  these  camps  are  composed  of  citizens,  as  the 
ver  title  to  the  Federal  Act  discloses,  would  indicate  that  they 
are  to  be  treated  as  citizens  of  the  United  States, irrespective 
of  their  duties  relating  to  the  camp  to  which  they  belong* 

It  is  the  opinion  of  this  office  that  one  who  belongs  to  a 
Citizens  Conservation  Camp  is  not  disfranchised  as  a voting  citi- 
zen, and  if  said  elector  has  resided  in  this  State  for  one  year 
and  in  the  county,  city  or  town  sixty  days  immediately  preceding 
the  election  to  which  he  offers  to  vote,  he  shall  be  considered 
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an  elector,  and  as  such  is  entitled  to  vote  as  any  other  elector 
when  presenting  himself  to  the  polls  for  that  purpose* 


II. 

Residence  is  a pre-requisite  to  voting  in  this  State.  The 
Attorney  General's  office  takes  notice  that  the  personnel  of  a 
Citizens  Conservation  Camp  is  usually  made  up  of  oltlzens,  who, 
before  entering  the  camp,  resided  in  many  states  in  the  Union. 
This  question  may  present  itself:  Is  this  personnel  made  up  only 
of  temporary  residents  in  this  State  and  County,  at  all  events, 
not  entitled  to  vote  in  Missouri,  beoause  of  the  non-permanency 
of  their  camp's  location? 

The  fact  that  a camp  may  be  moved  at  pleasure  does  not  mean 
that  the  personnel  must  follow  the  oamp.  One  who  is  a member  of 
a Conservation  damp  is  not  on  the  same  plane  as  an  Inmate  in  a 
poor  house,  or  a convict  in  the  penitentiary,  and  hence  dis- 
qualified as  a citizen  and  a voter.  These  citizens  are  not  in- 
carcerated in  a Citizens  Conservation  Camp.  They  are  there  by 
choice.  They  leave  by  choice,  and  they  retain  all  their  civil 
rights  while  attending  camp.  To  reason  otherwise  would  defeat 
the  very  purpose  for  which  these  camps  were  created  by  our  Pre- 
sident. They  can  sever  their  relations  with  the  camp  life  on 
their  own  volition.  Their  membership  and  domicile  within  a 
Citizens  Conservation  Camp,  without  additional  facts,  is  of  minor 
importance  in  determining  the  question  of  their  residence  when 
qualifying  them  as  electors  for  voting,  under  the  Missouri  Con- 
stitution and  Statutes. 

Webster's  dictionary  defines  the  verb  "reside"  as  used  in 
the  Constitution  and  Statutes  thus:: 

•1.  To  take  up  one's  abode  or  station. 

2.  To  dwell  permanently  or  for  a con- 
siderable time;  to  have  a settled  abode 
for  a time;  to  have  one's  residence  or 
domicile;  specif.,  to  be  in  residence, 
as  the  incumbent  of  a benefioe." 

Webster  also  gives  ae  synonyms  for  the  verb  "reside": 

"Live;  dwell;  abide;  sojourn;  stay  and 
remain." 

Section  655  R.  3.  Mo.,  19?9  provides  in  part  as  follows,  and 
defines  residence  in  this  State  in  its  seventeenth  point  thus: 
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»*  * * •;  seventeenth,  the  place  rhere  the 
family  of  any  person  shall  permanently  re- 
side in  this  state,  and  the  place  where  any 
person  h-ving  no  family  shall  generally 
lodge,  shall  be  deemed  the  place  of  residence 
of  such  person  or  persons  respectively; * * *" 

The  above  Statutory  definition  is  not  to  be  interpreted  to 
mean  that  only  pereone  falling  within  its  provisions  are  to  be 
considered  as  legal  residents  of  this  State  when  qualifying  as 
voters.  Twue,  those  persons  which  fall  within  the  statutory 
definition  are  residents,  ipso  facto,  for  the  purpose  of  voting. 
On  the  other  hand  the  word  * reside"  as  used  in  the  Constitution 
and  Statutes  relating  to  voting  has  no  fixed  meaning  applicable 
alike  in  all  cases,  but  the  intention  of  the  party  is  a lerge 
factor  in  determining  residence. 

Our  Supreme  Court  said  in  Green  v.  Beckwith,  38  Mo.,  384, 

1.  c.  387: 


"A  man's  residence,  like  his  domicile,  or 
usual  place  of  abode,  means  his  home,  to  and 
from  which  he  goes  and  returns,  daily,  weekly, 
or  habitually,  from  his  ordinary  avocations 
and  business,  wherever  carried  on." 

i/ 

In  the  case  of  State  ex  rel.  v.  Smith,  64,  Appeal  313,  1.  c 
319,  the  Court  said: 

he  term  'residence*  h'S  no  fixed  mean- 
ing applicable  alike  to  all  oases.  It  must 
be  understood  differently,  according  to  a 
number  of  varied  conditions.  In  some  in- 
stances it  is  regarded  as  synonymous  with 
•domicile,'  but  they  a^e  not,  in  all  cases, 
to  be  treated  as  convertible  terras.  It  is 
said  that  domicile  is  residence  combined 
with  intention.  It  has  been  well  defined 
to  be  residence  at  a pertictiler  place,  ac- 
companied with  positive  or  presumptive  proof 
of  an  intention  to  remain  there  for  an  un- 
limited time.  A man  can  have  but  one  domicile, 
for  one  and  the  same  purpose,  at  any  one  time, 
though  he  may  h ve  numerous  places  of  resi- 
dence. His  place  of  residence  may  be,  and 
most  generally  is,  his  place  of  domicile,  but 
it  obviously  is  not  by  any  means  necessarily 
so,  for  no  length  of  residence,  without  the 
intention  of  regaining , will  constitute  dom- 
icile." 
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Judge  Cooley  In  his  Constitutional  Limitations,  volume 
8,  page  1365  to  1367  says: 

"A  person' 8 residence  is  the  place  of  his 
domicile,  or  th*  nl«ce  where  his  habitation 
is  fixed  with  ut  any  present  intention  of 
removing  therefrom,  '’'he  word*  'inhabitant', 

'citizen',  and  'resident',  as  employed  in 
different  constitutions  to  define  the  quali- 
fications of  electors,  means  substantially 
the  same  thing;  and  one  is  an  inhabitant, 
resident,  or  citizen  at  the  place  where 
he  has  his  domicile  or  home,  "very  person 
at  all  times  must  be  considered  as  having  a 
domicile  somewhere,  and  that  whioh  he  has 
acquired  at  one  place  is  considered  as  con- 
tinuing until  another  is  acquired  at  a 
different  place.  Ones  residence  is  where 
he  has , established  home;  the  place  where  hs 
is  habitually  present,  and  to  which,  when  he 
departs,  he  intends  to  return.  The  fact  that 
he  may  at  a future  time  intend  to  remove  will 
not  necessarily  defeat  his  residence  before 
he  actually  does  remove.  It  has  been  held 
that  a student  in  an  institution  of  learning, 
who  has  residence  there  for  the  purpose  of 
instruction,  may  vote  at  such  place,  provided 
he  is  emancipated  from  his  father's  family, 
and  for  the  time  has  no  home  elsewhere.*  * * * 

Temporary  absence  from  one's  home,  with  con- 
tinuous Intention  to  return  will  not  deprive 
one  of  his  residence,  even  though  it  extend 
through  a series  of  years.* 

CONCUJSIOH . 

It  is  the  opinion  of  this  office  that  one  who  beltings  to  a 
Citizens  Conservation  Camp  is  not  disfranchised  as  a voting  citi- 
zen. It  is  our  further  opinion  that  as  far  as  residence  is  con- 
sidered in  the  oualification  of  voters,  those  members  in  a Citi- 
zens Conservation  Camp,  residing  in  a camp  located  in  this  State 
and  y ur  county,  may  become  qualified  electors  and  voters  in  your 
State  and  County  elections.  The  fact  that  one  is  a member  of  a 
camp  is  not  of  itself  conclusive  evidence  as  to  temporary  resi- 
dence, disqualifying  him  as  a voter.  Residence  for  the  purpose 
of  noting, in  all  cases  is  largely  a matter  of  intention  on  the 
part  of  the  elector.  The  electoris  intention  as  to  residence 
can  be  determined  by  his  overt  acts  and  his  declarations  on  the 
matter.  tOien  once  an  elector  has  fixed  his  habitation  for  the 
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recuired  period  of  tine  within  your  jurisdiction,  with  no  pre- 
sent intention  of  moving,  t en  he  is  a qualified  voter  in  your 
jurisdiction,  as  far  as  residence  is  concerned,  even  though  he 
be  a member  and  living  at  a Conservation  c^np. 

Those  elector®  who  have  always  been  a resident  of  this 
State  but  have  not  shown  any  intention  of  being  but  temporary 
resident 8 of  your  county  nay  vote  an  absentee  ballot  within  this 
State  and  your  co  nty,  the  ballot  to  be  voted  and  transmitted 
ae  the  absentee  ballot  of  anyother  qualified  voter. 


Respectfully  submitted 


IK.  ORR  SAWYERS 

Assistant  Attorney  General. 


APPROVED: 


ROT  kcKI'  TRldl 
Attorney  General. 


W08:H 


DEPOSITIONS:  State  not  compelled  to  pay  cost  of  depositions  taken 

at  a preliminary  hearing  when  defendant  is  discharged; 

Depositions  taken  outside  state  by  defendant  for  use 
at  trial  are  legal  costs  to  be  paid  by  State  if 
defendant  is  discharged. 

3'^ 

March  5,  1934. 


Honorable  Orin  J.  Adams, 
Prosecuting  Attorney, 
Caldwell  County, 
Kingston,  Missouri. 


Dear  Sir: 


Your  letter  of  January  12  addressed  to  Attorney  General 
MeKittrick  relating  to  criminal  costs,  has  been  handed  to  no  for 
answer,  the  contents  being  as  follows: 

"One  Deems  Payne  was  arrested  upon  complaint  filed 
before  a Justice  of  the  Peace  charged  with  the 
commission  of  a felony,  to-wit,  robbery  with  a 
dangerous  and  deadly  weapon.  The  defendant’s  de- 
fense was  an  alibi,  a preliminary  examination  was 
demanded,  and  the  Justice  of  the  Peace  ordered 
the  defendant  discharged,  prior  to  the  preliminary 
the  prosecuting  attorney  was  served  with  notice 
that  the  defendant  intended  to  take  depositions  in 
the  State  of  Nebraska.  Some  twenty-threo  witnesses 
were  examined  on  the  part  of  the  defendant,  all 
of  them  testifying  that  the  defendant  was  seen  in 
Nebraska  on  dates  prior  to,  and  on  the  date  of  the 
alleged  commission  of  the  crime.  The  depositions 
were  not  properly  certified  to  by  the  officer 
taking  the  same,  and  in  the  form  in  which  they  were 
presented  were  not  admissible  in  evidence,  but  were 
read  by  the  Justice. 

Thereafter,  the  Caldwell  County  Grand  Jury  consid- 
ered the  case,  and  returned  an  indictment  charging 
the  defendant  with  the  commission  of  the  crime,  and 
again  the  defendant  gave  notice  to  take  depositions 
in  the  manner  provided  by  law.  Approximately  the  same 
number  of  witnesses  rere  examined,  all  testifying  sole- 
ly as  alibi  witnesses,  and  as  having  seen  the  defendant 
in  Nebraska,  on  certain  days  Just  prior  to,  and  just 
following  the  alleged  commission  of  the  crime.  These 
depositions  ?/ere  in  proper  form  and  were  read  and 
considered  in  evidence  at  the  trial  of  the  cause  in 
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which  the  defendant  was  acquitted. 

The  question  for  determination  is,  as  to  whether 
the  witnesses  who  testified  in  Nebraska  are 
entitled  to  witness  fees  and  mileage  or  not. 

The  witnesses  are  not  only  undertaking  to  claim 
attendance  for  one  day  consumed  in  taking  the 
depositions,  but  are  also  claiming  for  an  extra 
day,  when  they  came  before  the  officer  and  signed 
their  depositions.  There  appears  to  be  no 
statutory  authority  whatever  for  the  payment  by 
the  State  of  witness  fees  of  witnesses  outside 
of  the  state.  Sections  11776,  11798  and  11799, 
R.S.  1929,  make  no  mention  of  such  cases  and 
apply  to  witnesses  within  the  State  of  Missouri. 

Also,  in  view  of  the  provisions  of  Section  3850, 
making  it  the  duty  of  the  prosecuting  attorney 
and  trial  judge  not  to  tax  the  state  or  county 
with  more  than  the  costs  of  three  witnesses,  to 
establish  any  one  fact,  this  statute  evidently 
limits  the  officers  in  their  allowance  of  fees  to 
a limited  number  of  witnesses  in  any  case.** 


I. 

The  State  is  not  compelled  to 
pay  the  cost  of  depositions  taken 
at  a preliminary  Tearing  when  the 
defendant  is  discharged/ 

The  facts  stated  in  your  letter  present  a difficult  question 
and  for  the  purpose  of  this  opinion  we  will  divide  same  into  (1) 
costs  of  depositions  taken  for  the  preliminary  examination  of  defend- 
ant; and  (2)  costa  of  depositions  used  in  the  trial  of  defendant. 

It  is  mandatory  on  the  part  of  the  state  to  accord  a defendant  when 
charged  with  a felony  a preliminary  hearing  before  some  Justice  of 
the  peace  of  the  county. 

Section  3621,  R.S.  Mo.  1929  refers  to  the  defendant  taking 
depositions  and  provides: 

”!yhen  any  issue  of  fact  is  Joined  in  any  criminal 
case,  and  any  material  witness  for  the  defendant 
resides  out  of  the  state,  or  residing  within  the 
state,  is  enciente,  slok  or  inform,  or  is  bound 
on  a voyage  or  is  about  to  leave  this  state,  or 
is  confined  in  prison  under  sentence  for  a felony, 
such  defendant  may  apply  to  the  court,  or  Judge 
thereof,  in  which  the  cause  is  pending,  for  a 
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commission  to  examine  such  witness  upon 
interrogatories  thereto  annexed,  and  such 
court  may  grant  the  same  upon  the  like  proof 
and  on  the  like  terms  as  provided  by  law  in 
civil  cases.  The  court,  or  Judge  thereof, 
granting  such  commission,  may  permit  the 
officer  prosecuting  for  the  state  to  Join 
in  such  commission.  The  deposition  of  any 
witness  confined  in  prison  under  sentence 
for  a felony  shall  be  taken  where  such  witness 
is  confined." 

Section  3623,  R.S.  bio.  1929,  also  pertaining  to  this  matter 
provides: 

"The  defendant  in  any  oriralnal  cause  may 
also  have  witnesses  examined  on  his  bolialf, 
conditionally,  upon  a commission  issued  by 
the  clerk  of  the  court  in  which  the  cause 
is  pending,  in  the  same  oases  and  upon  the 
like  notice  to  the  prosecuting  attorney, 
with  the  like  effect  and  in  all  respects 
as  is  provided  by  law  in  civil  suits:  Pro- 
vided, that  the  notice  in  such  case  to  the 
proseouting  attorney  shal}  state  the  name 
or  names  of  the  witness  or  witnesses  whose 
depositions  are  desired  or  will  be  taken." 

You  will  note  under  Sec.  3621,  supra,  the  phrase  "when  any 
issue  of  fact  is  joined  in  any  oriminal  case"  is  used. 

We  infer  your  question  to  be  whether  or  not  the  costs  of 
depositions  are  to  be  paid  by  the  State  when  the  witnesses  reside 
out  of  the  state,  rather  than  the  fees  of  the  witnesses  individu- 
ally. When  depositions  of  witnesses  are  taken,  the  person  before 
whom  they  are  taken  attaches  a statement  of  the  costs,  properly 
computed,  and  then  the  witnesses  lose  their  identity;  it  then 
becomes  a Question  of  whether  or  not  the  costs  as  computed  by  the 
Notary  are  prbper  or  improper. 

Referring  again  to  3ecs.  3621  and  3623,  supra,  and  to  the 
fact  that  Fayne,  the  defendant,  took  the  depositions  of  the  wit- 
nesses outside  of  the  3tate,  we  are  of  the  opinion  that  the 
statutes  do  not  authorize  the  taking  of  depositions  for  preliminary 
hearing  on  the  part  of  the  defendant  outside  of  the  state,  in 
as  much  as  the  statutes  use  the  expression  "when  any  issue  of 
fact  i 8 Joined",  and  as  long  as  the  defendant  is  not  in  Circuit 
Court  under  information,  when  the  charge  is  a felony,  the  issues 
are  not  joined.  You  further  state  that  the  depositions  were  not 
properly  certified  to  by  the  officer  and  were  therefore  subject 
to  being  ruashed. 
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CONCLUSION  (I) 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  costs  of  depositions  of  witnesses  outside  of  the  State 
for  a preliminary  examination  on  the  part  of  the  defendant,  when 
the  defendant  is  bound  over  or  discharged,  are  not  costs  which 
can  be  legally  charged  to  the  State  for  the  reason  that  there  is 
no  statutory  provision  for  the  talcing  of  depositions  for  a prelim- 
inary bearing. 


II. 

The  costs  of  depositions  of  witnesses 
outside  of  the  state  taken  Tbp  a defendant 
for  use  In  his  defense  at  the  trial  'are 
legal  costs  to  be  paid  by  the  s'tate  lf~ 
the  defendant  Is'  discharged. 

Te  next  consider  the  question  of  depositions  taken  and  used 
by  defendant  at  his  trial  wherein  he  was  aenuitted.  Referring  to 
Secs.  3621  and  3623,  ruoted  in  part  I of  this  opinion,  it  must  be 
conceded  that  the  defendant  had  the  legal  right  to  take  the  deposi- 
tions. ’Vhen  a defendant  is  charged  with  felony,  punishable  solely 
by  imprisonment  in  the  penitentiary  under  Sec.  3828,  R.S.  To.  1929, 
it  is  mandatory  on  the  State  to  pay  the  costs,  sold  section  being 
as  follows: 


"In  all  capital  cases,  and  those  in  Which 
imprisonment  in  the  penitentiary  is  the 
sole  punishment  for  the  offense,  if  the 
defendant  is  acquitted,  the  costs  shall  be 
paid  by  the  state;  and  in  all  other  trials 
on  indictment  or  information,  if  the 
defendant  is  acquitted,  the  costs  shall  be 
paid  by  the  county  in  which  the  Indictment 
was  found  or  information  filed,  except  when 
the  prosecutor  shall  be  adjudged  to  pay 
them  or  it  shall  be  otherwise  provided  by 
law." 

Reiterating  the  statemont  made  in  Part  I hereof,  i.e.,  that 
the  question  resolves  itself  into  the  situation  of  the  State  being 
liable  or  not  liable  for  the  costs  of  depositions  used  in  the  trial 
of  the  case  instead  of  the  mileage  and  fees  of  the  witnesses 
Individually,  secs.  11776,  11798  and  11799  have  no  bearing  on  the 
Issues  for  the  reason  that  they  deal  solely  with  the  witnesses 
outside  of  the  State  attending  the  trial  in  person.  ,e  must, 
therefore,  look  to  the  regularity  or  irregularity  of  the  depositions 
or  the  cost  of  the  same.  In  the  instant  case  the  testimony  of  the 
witnesses  appears  to  have  been  material,  as  it  bore  on  the  question 
of  an  alibi  and  therefore  we  would  say  that  defondant  did  not  abuse 
his  right  to  take  the  same. 
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It  is  well  settled  law  that  had  the  witnesses  attended  the 
trial  in  person  and  then  claimed  fees  for  mileage  for  their  residence 
in  the  foreign  state,  said  costs  would  not  be  properly  chargeable 
to  the  State.  In  the  case  of  Buckman  v.  Railroad,  121  Mo.  App  299 
the  Court  said  (l.c.  304): 

"Henry  and  John  Cline  attended  the  second 
trial  as  witnesses,  in  December,  1900. 

They  lived  in  Oklahoma  and  each  claimed  and 
was  allowed  eight  hundred  and  ninety  miles 
mileage  in  coming  from  and  returning  to  his 
home  in  Oklahoma.  A subpoena  was  served  on 
one  of  these  witnesses  by  a constable  in 
the  State  of  Illinois.  The  other  one  had 
been  subpoenaed  in  this  State  to  attend  a 
prior  term  of  the  Monroe  Circuit  Court  as 
a witness  in  the  case,  but  he  was  not  re- 
subpoenaed  to  attend  the  October  term,  1900. 

The  service  of  the  subpoena  in  Illinois,  being 
beyond  the  jurisdiction  of  the  court,  was 
absolutely  null  and  void.  Neither  of  these 
witnesses  were  therefore  served  with  a sub- 
poena to  attend  the  October  term,  1901, 
of  the  Monroe  Circuit  Court  to  testify  as 
witnesses  in  said  cause  and  neither  are 
entitled  to  mileage  (State  ex  rel.  v.  Seibert, 

130  Mo.  202,  32  S.v7.  670),  and  the  mileage 
of  these  witnesses  should  have  been  disallowed." 

In  the  case  of  State  ex  rel.  v.  TVilder,  196  Mo.  418,  the 
Court  said  (l.c.  430): 

"It  will  not  be  seriously  contended  that 
the  subpoenas  in  this  cause  which  are  alleged 
to  have  been  served  upon  the  witnesses  at 
their  places  of  residence  in  a foreign  State 
were  of  any  force  or  vitality.  A subpoena 
issued  from  the  courts  of  this  State  cannot 
have  any  extraterritorial  operation,  hence 
the  service  of  the  subpoenas  of  the  witnesses 
whose  claims  for  mileage  are  involved  in 
this  proceeding  in  another  State  were  mere 
nullities  and  of  no  obligatory  force  upon 
the  witnesses  to  obey  the  command  contained 
in  the  subpoena.  The  rules  of  law  applicable 
to  this  subject  were  fully  discussed  and 
renounced  In  State  ex  rel.  v.  Seibert,  130 
;o.  202,  by  the  Court  in  Banc.  There  were 
two  opinions  in  that  case,  but  upon  the  pro- 
position that  process  served  beyond  the  iimits 
of  this  State  were  of  no  force  and  effect, 
there  was  no  division  of  opinion.  Sherwood, J. 
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in  that  case,  in  treating  of  process, 
thus  announced  the  law:  •".'hen  the  Legisla- 
ture treats  of  process  and  its  service  and 
recognizances,  it  will  be  intended  that 
suoh  process  can  only  be  nerved  within 
this  State  and  that  such  reco  nlzances 
only  possess  obligatory  force  within  its 
borders.  Neither  process  nor  recognizances 
can  have  any  extraterritorial  operation. 

(State  v.  Pagels,  92  Wo.,  loc.  cit.  308; 

State  v.  Butler,  67  Wo.  loc  cit.  62; 

Board,  etc.  v.  Chase,  24  Xan.  774).  And 
it  would  be  beyond  the  oov/er  of  the  Legis- 
lature to  authorize  process  to  be  effectual 
outside  of  this  St" te. (Wilson  v.  Railroad, 

108  Wo.  588)*" 

e cite  these  decisions  in  order  to  clarify  our  difforenta- 
tlon  between  costs  of  taking  deposition*  and  tho  fees  of  witnesses 
individually  when  they  appear  in  court  from  a foreign  State. 

Sec.  1806,  R.S.  Wo.  1929  rel  ting  to  the  costs  of  taking 
depositions  provides  as  follows: 

"The  costs  and  expenses  of  taking  the 
depositions  shall  be  audited  and  allowed 
by  the  officer  talcing  the  sane;  and  such 
costs  and  expens  s,  together  with  the  fees 
of  recording  and  copying  the  sane,  shall 
be  taxed  in  favor  of  tho  party  or  parties 
praying  the  sane,  and  collected  as  other 
costs  in  the  suit  or  suits  in  which  such 
depositions,  or  any  purt  thereof,  nay  be 
used. " 

TJe  interpret  this  section  to  apply  in  the  instant  case, 
as  the  depositions  were  taken  and  used  in  the  manner  prescribed  by 
civil  procedure. 

The  outstanding  decision  on  which  we  finally  bose  our  con- 
clusion is  tho  case  of  State  v.  rrueger,  69  Wo.  Apo.  31,  l.c.  32-33: 

"This  is  an  appeal  fron  a Judgment  taxing 
certain  costs  a ainst  the  defendant,  though 
the  state  dismissed  the  indictments  after 
the  cost  had  boen  incurred.  In  January,  1895 
three  indictments  were  found  against  the 
defendant  for  violation  of  the  election  laws. 

The  cause  was  continued  to  the  April  term, 
and  during  that  time  the  defendant  gavs  notice  and 
took  the  depositions  of  certain  witnesses.  On 
the  application  of  the  prosecuting  attorney 
the  court  appointed  a special  commissioner  to 
take  the  depositions.  The  parties  procured  and 
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took  the  testimony  of  a number  of  witnesses, 
the  majority,  if  not  all,  of  whom  were 
the  same  as  those  named  on  the  indictments 
as  witnesses  for  the  state.  Following  the 
taking  of  those  depositions  the  state  dis- 
missed the  case;  and  the  court,  at  the 
suggestion  of  the  prosecuting  attorney, 
adjudged  the  costs  of  taking  these  depositions 
against  defendant,  and  he  appealed. 

I know  of  no  lew  that  will  sustain  the  court’s 
action.  The  defendant  had  the  legal  right  to 
take  depositions  to  be  used  conditionally  at 
the  trial  against  him.  Secs.  4147,  4149,  R.S. 

1889.  If,  however,  the  state  should  thereafter 
abandon  the  prosecution  and  dismiss  the  case, 
then  the  defendant  was  entitled,  not  only  to 
a judgment  of  discharge,  but  as  well  a judgment 
for  his  costs  lawfully  incurred  in  preparing 
for  his  defense.  This  matter  of  costs  is  one 
of  statutory  regulation,  and  I know  of  no 
statute  provision  for  taxing  the  costs  against 
the  defendant  in  a criminal  prosecution  except 
where  he  is  convicted.  Sec.  4395,  R.3.  1889. 

If  the  defendant  should  manifestly  abuse  this 
provision  for  his  benefit,  and  should  take 
depositions  foreign  to  the  issues  involved, 
and  whioh  could  not  in  any  event  be  used,  then 
the  court  might  well  deny  his  right  to  recover 
the  same.  But  there  is  nothing  in  this  record 
to  show  any  such  abuse.  The  mere  faot  that 
defendant  took  the  depositions  of  witnesses 
named  on  the  state's  indictment;  or  that  such 
witnosses  then  resided  and  were  found  within 
the  reach  of  subpoenas  from  the  court,  do  not 
establish  such  abuse.  It  may  be  that  the 
testimony  of  such  witnesses  was  material  for 
the  defense,  though  relied  on  by  the  state; 
and  that  though  they  were  at  the  time  within 
roach  of  the  court's  process,  yet  they  might 
have  been  bejrond  it  when  the  cause  was  called 
for  trial.  In  view  of  this  contingency,  the 
defendant  would  be  justified  in  taking  the 
depositions  of  such  witnesses  to  be  used  con- 
ditionally as  the  statute  before  cited  has 
provided. 

There  was  a final  Judgment  discharging  the 
defendant;  and  hence  the  objection  that  an 
appeal  will  not  lie  from  a mere  order  taxing 
costs,  as  suggested  in  the  brief  of  the  state's 
attorney,  is  not  well  taken.  The  judgment  of 
the  criminal  court,  in  so  far  as  it  taxes  the  costs 
attending  the  taking  of  the  depositions  in  ques- 
tion, will  he  reversed." 
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Section  3850  R,3.  Mo.  1929  provides  as  follows: 

"The  judge  and  prosecuting  attorney  shall 
in  no  case  tax  the  state  or  county  with 
more  than  the  costs  of  three  witnesses  to 
establish  any  one  fact,  nor  with  the  costs 
of  witnesses  unnecessarily  summoned  and 
not  examined,  but  the  costs  of  such  surplus 
or  unnecessary  witnesses  shall,  in  the 
discretion  of  the  court,  be  taxed  against 
the  party  or  attorney  causing  then  to  be 
summoned. " 

This  section  limits  the  Judge  and  prosecuting  attorney  to 
the  testimony  and  costs  of  not  : ore  than  three  witnesses  to  estab- 
lish any  one  fact.  Trial  judges  have  been  more  or  less  inclined 
to  disregard  this  section  during  the  trial  of  a case;  however,  it 
is  possible  that  a motion  to  retax  the  costs,  insofar  as  the 
question  of  the  costs  of  depositions  are  concerned,  wherein  the 
mileage  and  number  of  witnesses  as  shown  by  the  Notary  before  whom 
the  depositions  were  taken,  might  be  attacked  and  the  oosts  of  the 
depositions  reduced. 


CONCLUSION  mi 

In  view  of  the  statutes  and  the  decisions  above  cuoted, 
it  is  the  opinion  of  this  department  that  the  State,  under  the  faots 
as  outlined  in  your  letter,  is  liable  for  the  costs  of  the  deposi- 
tions used  in  the  trial  of  the  case  of  state  v.  Payne. 


Respectfully  submitted. 


OLIIVZR  W.  NOEEN, 
Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK, 

Attorney  General. 


OWN: AH 


ELECTIONS:  Candidate  la  not  entitled  to  have  name  printed  on  official 
ballot  unless  he  complies  with  Sections  10257  and  10258 
at  least  sixty  days  before  the  primary. 
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lion.  Herbert  M.  Adams, 
County  Clerk, 

Lebanon , Miss  our i . 

-)ear  Sir: 


r 


FILED 


This  Department  acJmowledges  receipt  of  your  sunple mental  letter 
of  July  24th,  in  reference  to  the  facts  of  the  certain  candidate 
filing  for  the  oriraary  in  your  County.  An  ooinion  was  rendered 
July  12th  based  on  the  facts  contained  in  your  original  letter# 
The  aupnlemontal  letter  is  as  follows: 

"In  my  letters  to  you  of  June  26th  and  July 
5 1 made  certain  statements  which  1 now  find 
to  be  erroneous* 


It  now  apoears  that  the  candidate  in  ques- 
tion did  present  hia  declaration  duly  signet, 
with  five  dollars  cash  to  tho  sheriff  who 
had  been  requested  by  the  deputy  clerk  to 
receive  same*  (Myself  and  deputy  live 
several  miles  in  the  country.)  This  wa3 
done  on  evening  of  June  8 th* 

On  tho  morning  of  June  Oth  the  deputy  clerk 
aakod  tho  candidate  to  take  tho  money  and 
got  a receipt  from  the  commit’  oe.  Thin  he 
did*  The  receipt  has  the  date  of  June  9th* 

Under  there  changes  statements  I am  ark  lng 
for  a reconsideration  of  the  matter  by  you*" 

Declarations  of  candidates  for  primaries  to  be  valid  must  comply 
with  Section  10257  Revised  Statutes  of  Missouri  1929,  ich  is  as 
follows: 


"The  name  of  no  candidate  shall  be  printed 
upon  any  official  ballot  at  any  primary 
election,  unless  at  least  sixty  dyys  trior 
to  such  primary  a written  declaration  shall 
have  teen  filed  by  tho  candidate,  as  pro- 
vided in  this  article,  stating  his  full 
name,  residence,  office  for  which  he  pro- 
poses as  a candidate,  the  party  upon  which 
ticket  he  is  to  be  a candidate,  that  if 
nominated  and  elected  to  such  office  he 
will  qualify,  and  such  declaration  shall  be 
in  substantially  the  following  form: 
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"1,  the  under signed,  & resident  and 
qualified  elector  of  the  ( 
precinct  of  the  town  of 
or (the  precinct  cf  the 

warri  of  lh<  city  of 
county  of  and  state  of 

Missouri,  fTo  announce  .Tysalf  a can- 
didate for  the  office  of 

on  the  ticket,  to  be’  voted1  for 

at  the  orlzuarj  election  to  be  held  on 
the  first  Tuesday  In  August  . 

and  I further  declare  that  nominated 
ana  elected  to  sueh  office  I will 
qualify* 


( - lgncd ) ____________ • " 

It  apoeare  from  ynur  letter  that  the  candidate  in  question  duly 
signed  the  declaration  the  same  as  handed  to  the  Sheriff  of  your 
County  who  had  previously  been  Instructed  by  the  deputy  clerk 
of  your  Office  to  receive  the  same,  this  havin,:.  been  donr  on  the 
8th  day  of  June  the  last  day  for  legal  filing  of  declarations* 

In  our  oolnlon,  granting  that  the  declaration  vis  in  oroper  form 
this  constituted  a legal  filing  insofar  as  the  declaration  is  con- 
cerned; the  aherifr  became  an  agent  for  you  ind  could  oroporly 
accept  the  declaration  in  your  behalf* 

*‘e  shall  next  consider  Section  10263,  Hevlsed  Statutes  of  Missouri 
1 >29,  which  is  as  follows s 

"DLP01IT  TO  HL  HAi  1 BY  CAMDIDATtS— 

FUMD,  HOH  USX  . *—  kaoh  candidate, 
except  for  a township  office,  previous 
to  filing  declaration  papers,  as  in 
this  article  prescribed,  shall  pay 
to  the  treasurer  of  the  state  or 
county  central  conr-.ittee  of  the  polit- 
ical oarty  upon  whose  ticket  he  pro- 
poses as  a candidate  and  s-eka  nomi- 
nation, a certain  sue  of  money,  as 
follows,  to-wlt:  To  the  treasurer 
of  the  state  central  conmit tee— one 
hundred  dollere,  4f  he  become  a 
candidate  for  a state  office,  or  Judge 
of  either  of  t he  courts  of  appeals; 
fifty  dollars,  if  he  be  a candidate 
for  representative  In  congress ) twenty- 
five  dollars,  if  he  be  a candidate  for 
circuit  Judge  or  state  senator*  To 
the  treasurer  of  the  oounty  central 
committee— five  dollars,  if  he  be  a 
candidate  for  state  representative 
or  any  county  office;  take  a receipt 
therefor,  ana  file  sueh  reealpt  with 
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and  at  the  time  he  files  his  dec- 
laration pepera*  The  said  suns  of 
money,  so  paid  by  the  several  can- 
didates, shall  be  evlidnee  of  their 
good  faith  In  filing  aeld  declaration 
papers,  and  a hall  be  used  as  an  expense 
fund  Ly  the  several  political  parties 
uoon  whose  tickets  the  various  candi- 
dates pro oose  as  candidates  and  seek 
nomination;  and  such  sums  of  money,  so 
paid,  shall  be  excepted  from  the  terms 
and  nrovi;4  one  of  article  14  of  t his 
chapter* " 

The  two  seotlona  which  we  have  herein  ouoted  follow  each  other  con- 
secutively, one  dealing  with  the  condition  essential  to  the  filing 
of  tbf  declsration  papers  of  the  candidate,  the  other  referring  to 
certain  acts  to  be  performed  before  filing  and  we  think  that  the 
statutes  are  so  closely  related  and  lnt#r>over  that  they  must  be 
read  in  conjunction  with  each  other* 

action  102£8  quoted  suora,  oontalns  the  phrase,  "previous  to  filing 
declaration  papers  as  in  this  article  prescribed"  and  taka  a receipt 
thnrefor  and  file  such  rece'ot  with  and  at  the  time  he  files  his 
declaration  papers*  ihus  oluarly  a.  owing  that  in  order  for  a can- 
didate to  have  hia  name  printed  uoon  any  official  taliot  ha  must 
comply  with  both  Sections* 

There  was  a recent  mandamus  oase  filed  in  the  Supreme  Court,  the 
style  of  same  being  State  ax  role  Galvin  Luallien  v*  Hay  Be  Dooley* 

The  facts  a-mear  to  be  exactly  reversed  in  that  the  candldated  ob- 
tained hia  receipt  for  the  payment  of  the  filing  fee  on  June  8th 
but  failed  to  file  his  declaration  until  June  eth*  Tho  ouorema 
Court  did  mot  pass  upon  the  merits  of  the  oa«e  but  denied  the  writ* 

In  the  case  wdihh  yo  proaunt,  there  are  no  facts  which  tend  to  *iow 
that  the  Sheriff  was  also  tho  agent  or  empowered  to  accept  the  Five 
Dollars  In  question  on  and  In  behalf  of  th*  treasurer  of  the  eoumty 
central  committee,  and  as  a result  tho  candidate  did  not  receive  hia 
rece  ft  for  the  filing  fee  until  June  9th  which  is  las:  than  sixty 
days  before  tho  primary* 

Topermit  the  candidate  to  obtain  the  filing  fee  receipt  less  them 
sixty  days  before  the  primer}  and  conceding  that  hia  declaration  was 
filed  or  could  have  been  filed  within  the  proper  time  would  In  essence 
hold  that  Section  10258  la  of  no  force  and  effect*  If  the  candidate 
could  fol tow  this  procedure  and  oould  by  oomplying  with  Section 
102£7  obtain  the  printing  of  his  name  on  the  ballot  then  it  would  not 
be  necessary  if  he  ao  chooses  to  pay  Five  Dollars  filing  fee  as  men- 
tioned in  Section  10258  because  the  sole  objeet  of  the  candidate 
filing  and  paying  the  foe  la  having  the  name  printed  cm  the  official 
ballot*  ffo  think  the  Legislature  so  related  the  two  statutes  so  that 
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one  teas  a condition  precedent  to  the  other;  that  both  must  be 
complied  with  ’’at  l^aat  sixty  days  prior  to  such  primary". 


wfr  dud Oft 


In  the  light  of  the  above  arguments  and  statutes  we  are  of  the 
opinion  that  the  candidate  In  question  under  the  facts  as  you  have 
so  detailed  has  not  orooerly  complied  with  such  statutes  therefore 
is  not  entitled  to  have  his  name  printed  on  the  official  ballot 
for  the  coming  primary. 


riespectfully  submitted. 


ChUViH  ».  KJLi&M 

Assistant  Attorney -General 


APPBOYiX'j 
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CORPORATIONS — COMPANIES:  Coonerat iv e . organizat ions  cannot 

be  organized  under  Article  XXIX, 

Chanter  87,  R.  S.  Mo*  1929,  for  the 
sole  ouroose  of  operating  a coooerat  ive 
oil  company,  but  may  so  operate  under 
Article  IX,  Chanter  32,  R.  S.  Mo*  1929. 

October  15,  1934* 


Mr.  Geo*  S*  Alee,  Chairman 
Missouri  State  Petroleum  Committee 
358  Eoard  of  Trade  Building 
Kansas  City,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  letter 
of  recent  date  wherein  you  state  as  follows: 

*Y<e  have  recently  been  advised  that 
a group  called  the  •State  Cooperative 
I Club'  has  recently  incorporated  in 
this  state  and  capitalized  for 
*50,000,  being  located  at  Clayton, 

Missouri. 

"It  is  our  understanding  that  this 
cooperative  club  was  organized  for 
the  sole  puroose  of  defeating  the 
purposes  of  the  Code  of  Pair  Com- 
petition for  the  Petroleum  Industry, 

In  that  they  sell  a membership  for 
,1*00  which  entitles  the  holder  to 
patronage  dividends* 


"We  would  be  very  glad  to  have  an 
expression  from  your  office  as  to 
whether  or  not  a cooperative  organ- 
ization can  be  organized  under  the 
laws  of  Missouri  for  the  sole  pur- 
pose of  ooerating  a coooeratlve  oil 
coraoany. " 


There  are  two  separate  and  distinct  article* 
in  the  Revised  Statutes  of  Missouri,  1929,  dealing  with 
Cooperative  Companies*  One  comes  under  the  Chapter 
heading  of  Agriculture  and  is  designated  as  Article 
29  of  Chapter  87*  The  other  comes  under  the  Chapter 
heading  of  Corporations  and  Is  designated  as  Article 
IX  of  Chapter  32. 
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Article  XXIX.  Section  12748.  K.  S.  Mo.  1929, 
authorlzee  a cooneraf  ive  plan  end  reads  In  part  as  fol- 
lows : 


*Any  number  of  perscns,  not  less  than 
twelve  (12),  may  associate  themselves 
together  as  a co-operative  association, 
society  or  exchange,  having  all  the 
Incidents,  powers  and  privileges  of 
corporations,  for  the  purpose  of  con- 
ducting any  agricultural  or  mercantile 
business  on  the  co-op^rdt lve~olan.  » *». " 

Article  XXI X,  Section  12766,  H.  S.  Mo.  1929, 
from  chapter  on  co-operative  companies,  reads  as  follows: 

"Any  part  or  all  of  the  common  stock 
of  any  corporation  organized  for  the 
purpose  of  conducting  any  agricultural 
or  mercantile  business  on  the  co-oper- 
atlve  plan  as  prov 1 led  for  by  article 
29,  chapter  87,  H.  S.  1929,  may  be 
legally  purchased  and  owned  In  all 
respects  as  If  purchased  and  owned  toy 
a natural  person,  by  any  other  corpor- 
ation Incorporated  under  the  laws  of 
Missouri  on  the  co-operative  plan, 
including  any  other  corporation  organ- 
ized under  article  29,  chapter  87, 

R.  S.  1929." 

From  the  foregoing  sections.  It  Is  clearly  evi- 
dent that  co-operative  coiroanies  may  be  organized  for 
the  purpose  of  conducting  any  agricultural  or  mercantile 
business  on  the  co-operative  plan. 

In  the  case  of  In  Re.  Cameron  Town  Mut « Fire. 
Lightning  and  Inss.  Co.,  TV.  STT'97  T7Z7  756 , TTT. 

757,  the  Court  defined  tEe  term  "mercantile"  In  the 
following  manner: 

"*  * * * The  word  •mercantile'  in 
Its  ordinary  acceptation,  pertains 
to  the  business  of  merchants,  and 
has  'to  do  with  trade  or  the  buying 
and  selling  of  commodities.’*  * * 
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In  the  case  of  Queen  Insurance  Co.  v.  State. 
24  S.  TV.  (Tex.)  597,  1.  c.  401,  the  Court,  in  defining 
the  tern  "commodities"  aald: 

"The  word  ia  ordinarily  uaed  in  the 
commercial  sense  of  any  movable  or 
tangible  thing  that  is  ordinarily 
produced  or  used  aa  a subject  of 
barter  or  sale.  •>*#*." 

•n 

Again  the  case  of  Vecuesney  v.  vanaaa  City. 
266  S.  W.  700,  1.  c.  703,  305  io.  488,  the  Co’.:rt  held 
that  the  requirements  of  Section  7287,  R.  S.  Mo-  1929, 
that  a business  must  be  specifically  named  as  taxable 
in  the  charter  before  the  city  had  power  to  impose  a 
license  tax,  were  sufficiently  met  by  the  Kansas  City 
Charter,  Article  III,  Section  1,  cl.  4,  enumerat ing 
"merchants"?  and,  in  view  of  definition  as  "one  making 
business  of  buying  and  selling  commodities,  " the  city 
was  authorised  to  tax  dealers  In  gasoline  as  "merchants 

Prom  the  foregoing  cases,  we  are  of  the  opin- 
ion that,  as  gasoline  is  termed  a commodity,  the  same 
may  be  said  of*  oil.  The  word  "mercantile"  in  its  ordin 
ary  acceptation  pertains  to  the  business  of  merchants 
and  has  "to  do  with  trade  or  the  buying  and  selling  of 
commodities"  and  a company  engaged  In  the  oil  business 
may  therefore  be  said  to  be  engaged  In  a mercantile 
business. 

Ias  Since  a company  engaged  in  an  oil  business 
may/ said  to  be  engaged  in  a mercantile  business,  the 
question  arises  whether  It  was  the  intention  of  the 
legislature  to  permit  any  number  of  persons,  not  ie  ss 
than  twelve,  to  associate  themselves  as  a co-operative 
organization  for  the  sole  purpose  of  operating  a co- 
operative oil  company,  under  provisions  of  Chapter  87, 
Article  X\IX,  R.  S.  So.  1929. 

Article  XXIX.  Section  12748.  R.  S.  Mo.  1929, 
reads  as  follows: 

"Any  number  of  persons,  not  less 
than  twelve  (12),  may  associate  them- 
selves together  as  a co-operative 
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association,  society  or  exchange, 
having  all  the  incidents,  powers 
and  Drivileges  of  corporations, 
for  the  ouroose  of  conducting  any 
agricultural  or  mercantile  business 
on  the  co-operat  ive  olan,  including 

ufac 


cles 


■ere 


m d all  other 


dlseT  'For  tke  purposes  of  this 
section  the  words  •association*, 
’company’,  ’corporation’,  ’society* 
or  ’exchange*  shall  be  construed 
to  mean  the  same,*  ■»  * *.’* 


The  title  to  the  Act,  providing  for  the  incor- 
poration of  co-operative  associations  as  set  out  in  the 
Laws  of  Missouri,  1919,  at  page  116,  reads  as  follows: 

"AH  ACT  to  provide  for  and  author^ 
ize  the  incorporation  of  agricul- 
tural or  mercantile  co-operative 
associations  for  the  purpose  of  con- 
ducting any  agricultural  or  mercan- 
tile business  on  the  co-operative 
plan,  including  the  buying.,  sell! 


ran  a 
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Time  we  see  that  the  title  to  the  Act  and 
the  body  of  the  Act  are  almost  verbatim  with  each 
other,  and  are  verbatim  on  essential  matter.  That 
which  is  underscored  above  appears  both  in  the  title 
to  the  Act  and  in  Section  12758,  R.  S.  Mo.  1929.  It 
is  our  opinion  that  it  was  the  intention  of  the  i*egis- 
lature  and  the  purpose  of  the  Statute  as  expressed  by 
the  body  of  the  Act  and  title  thereto,  when  construed 
together,  to  limit  Article  XXIX,  Chapt  er  87,  to  asso- 
ciations of  agriculturists,  for  as  said  in  the  case  of 
Glaser  v.  Rothschild.  120  S.  *.  1,  221  Mo.  190,  1.  c. 
212,  wherein  our  Court  said: 

"There  are  many  cannons  of  con- 
struction, but  they  all  rest  upon 
the  common  principle  that  if  pos- 
sible the  Intention  of  the  Legis- 
lature must  be  ascertained.  These 
rules  are  only  valuable  when  they 
subserve  this  purpose.  One  of 
hhese  rules  of  construction,  long 
established  in  England,  was  that 
•the  title  cannot  be  resorted  to  in 
construing  the  enactment. * (Hunter 
v.  Hockalds,  1 McH  k Gord.  651). 

But  in  this  State  and  others,  where 
the  Constitution  gives  a peculiar 
significance  and  assigns  particular 
Importance  to  the  title  by  requiring 
that  a statute  shall  contain  but  one 
subject,  ’which  shall  be  clearly 
expressed  In  its  title,  ' this  com- 
mon law  cannon  is  clearly  at  vari- 
ance with  our  methods  of  interpre- 
tation. On  the  contrary  we  hold 
that  the  title  Is  necessarily  a 
part  of  the  statute  and  aids  in  and 
Is  a necessary  guide  to  its  right 
construction.  (Endlich  on  Inter- 
pretation of  Statutes,  secs.  58, 

59  and  cases  cltedl.  So  it  was  in 
Conn.  Hut.  j^ife  Ins.  Co.  v.  Albert, 

39  Mo.  181j  ’But  the  better  rule, 
as  we  think, is  to  presume  that  the 
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true  Intent  and  meaning  is  to  be 
found  in  the  title,  unless  it  is 
plainly  contradicted  by  the  express 
terms  of  the  body  of  the  act. ' * 

From  the  foregoing  cases  and  sections,  we  are 
of  the  ooinion  that  it  was  not  the  intention  of  the  Legis- 
lature to  permit  a co-operative  organization  to  be  organ- 
ized under  article  XXIX,  Chapter  87  for  the  sole  purpose 
of  operating  a co-operative  oil  company.  As  stated  in 
Section  12748,  supra,  and  as  found  in  the  Title  of  the 
Act  in  Laws  of  Missouri,  1919,  supra,  "by  association 
of  agriculturists,  of  agricultural,  dairy  or  similar  pro- 
ducts, and  including  the  manufacturing,  transformation 
of  such  articles  into  products  derived  therefrom--  » 
reading  further  "*-*■»  *and  for  the  purpose  of  pur- 
chasing or  selling  to  all  shareholders  and  others  gro- 
ceries, provisions,  and  all  other  articles  of  merchan- 
dise. " 


From  this  last  phrase,  we  are  of  the  opinion 
that  although  a co-operative  organization  cannot  be 
organized  under  Article  29,  Chapter  87,  for  the  sole 
purpose  of  operating  a co-operative  oil  company,  yet 
incorporators  under  this  section  for  agricultural  pur- 
poses may  purchase  and  sell  oil  to  all  sharehold  ers  and 
others;  for  es  set  out  supra  *oil  is  clearly  included 
as  a commodity  or  article  of  merchandise." 

Since  a co-operative  company  may  not  be  organ- 
ized under  Article  29,  Chapter  87  for  the  aole  purpose 
of  operating  a co-operative  oil  company,  the  question 
arises  whether  they  may  do  so  by  complying  with  all  the 
provisiona  of  Article  9 of  Chapter  32,  R.  S.  Mo.  1'29, 
dealing  with  os-operative  companies. 

Chapter  32,  Article  9,  Section  4986,  R.  S. 

Mo.  1929,  reads  as  follows: 

"Any  person,  copartnership,  associ- 
ation, organization  or  corporation 
which  is  now  engaged  in  or  shall 
hereafter  engage  in  issuing  con- 
tracts or  agreement  a,  whether  in 
the  nature  of  a bond,  debenture, 
certificate  or  otherwise,  provid- 
ing for  the  redemption,  or  the  ful- 
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filling  of  such  contracts  or  agree- 
ments by  the  accumulation  of  a fund 
or  funds  from  the  contributions  made 
by  the  subscribers  to,  or  the  holders 
of  such  contracts  or  agreements;  or 
providing  for  the  maturing  or  ful- 
filling of  such  contracts  or  agree- 
ments in  the  order  of  their  issue 
or  in  some  other  fixed  or  arbitrarily 
determined  order  or  manner;  or  pro- 
viding for  the  payment  of  moneys  or 
the  granting  or  giving  of  any  con- 
sideration, of  any  money  or  property, 
personal,  real  or  mixed,  greater  in 
value,  or  represented  to  be  greater 
in  value,  than  the  amount  paid  in 
upon  such  contracts  or  agreements, 
together  with  the  actual  net  earn- 
ings accrued  and  accumulated  thereon; 
or  providing  for  the  loaning  of  the 
funds  contributed  by  the  subscribers 
to  or  the  holders  of  such  contracts 
or  agreements  to  such  subscribers 
or  ho  13  era  in  any  fixed  or  arbitrarily 
determined  order  or  manner;  or  for  the 
making  of  loans  or  advances  from  such 
funds  to  or  for  stfeh  subscribers  or 
holders  to  be  repaid  in  Installments; 
except  such  persons,  copartnerships, 
associations,  organizations  or  cor- 
porations as  are  organized  or  doing 
business  under  the  statutes  now  in 
existence  or  which  hereafter  may  be 
enacted  as  excepted  in  section  4995 
of  this  article,  shall,  and  the  same 
are  required,  for  the  protection  of 
the  subscribers  to,  or  the  holders 
of  its  contracts  or  agreements,  to 
deposit  with  the  state  treasurer  in 
cash,  United  States  bonds,  or  bonds 
of  any  county,  or  municipal  town- 
ship, or  such  parts  of  each  of  the 
above  mentioned  securities  so  that 
the  whole  deposit  shall  be  equal  in 
cash  value  to  the  sum  of  twenty-five 
thousand  dollars  and  whenever  the 
liability  of  such  contracts  or  agree- 
ments, as  hereinafter  determined. 


t? 
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shall  exceed  the  amount  of  such  de- 
posit, there  shall  be  made  an  ad- 
ditional deposit  on  the  first  days 
of  January  and  July  of  each  year,  in 
a sum  sufficient  to  cover  the  excess 
liabilities  accnued  during  the  last 
preceding  six  months;  and  provided 
further,  that  no  part  of  such  orig- 
inal deposit  of  twenty-five  thousand 
dollars,  shall  be  derived  from  or 
consist  of  any  funds  contributed  by 
the  subscribers  to, or  the  holder 
of,  any  such  contracts  or  agreements." 

In  the  case  of  State  v.  Moyer  Tailoring  Co.. 

25  S.W.  (2d)  98,  1.  c.  100,  an  action  was  brought  6o  en- 
join the  Meyer  Tailoring  Company  of  the  City  of  St. 

Louis  from  transacting  the  business  of  issuing  and  sell- 
ing contracts  or  certificates  entitling  holders  to  suits 
of  clothes  after  making  thirty  (30)  weekly  payments, 
but  providing  for  their  maturity  before  such  time  by  a 
lottery. 

The  Court,  In  that  case  said: 

"The  averments  of  the  petition  based 
upon  the  facts  as  to  the  formation 
and  operafc  ion  of  the  respondent 
•»*■»*,  shows  It  to  be  if  it  had 
complied  with  the  law  of  its  crea- 
tion and  its  business  transaction 
had  not  partaken  of  the  character 
of  a lottery,  a co-operat  Ive  com- 
pany, as  tha<  class  of  organisations 
are  designated  and  described  in 
chapter  90,  R.  S.  1919."  (Now 
Chapter  32,  Article  9,  R.  •*>.  Mo. 

1929.)  **■»•** 

The  above  case  holds  that,  aside  from  the 
lottery  feature,  if  the  organisation  had  complied  with 
the  provisions  under  which  it  was  created  (now  Article 
9,  Chapter  32,  R.  S.  Mo.  1929),  it  would  have  been  a 
co-operative  company. 
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It  is  not  the  purpose  or  intention  of  the 
Attorney  General's  Office,  (nor  are  we  asked),  to  de- 
termine whether  the  "State  Co-ooerat  H*  Club",  a corp- 
oration, is  operating  an  oil  company  within  the  pro- 
vlaions  and  limitations  of  its  charter.  We  are  not  in- 
formed of  sufficient  facts  in  the  premises  to  venture  an 
opinion  as  to  their  conduct  as  a co-onerative  corporation, 
operating  under  the  provisions  of  Section  4986,  supra. 

We  are  only  answering  your  questions  and  determining 
whether  or  not  a co-operative  organization  can  be  organ- 
ized under  the  laws  of  Missouri  for  the  sole  ournose  of 
operating  a co-operative  oil  company. 


CONCLUSIOH. 


It  is  the  ooinion  of  this  office  that  a co- 
operative corporation  cannot  possibly  be  organized  under 
the  provisions  of  Section  12748  and  12766,  supra,  where 
the  sole  purpose  is  to  sell  oil.  The  law  providing  for 
agricultural  co-operatives  was  not  intended  to  promote 
oil  co-operatives  in  Missouri,  where  the  said  of  oil  is 
the  sole  purpose  of  this  co-operative  corporat  ion. 

It  is  the  further  ooinion  of  this  office  that 
a co-operative  corporation  can  be  organized  under  the 
laws  of  Missouri,  for  the  sole  purpose  of  selling  oil, 
under  the  provisions  of  Section  4986,  supra,  which  pro- 
vides for  a *25,000.00  deposit  cf  securities  with  the 
State  Treasurer,  protecting  co-operative  subscribers  and 
holders  of  co-operation  contracts,  along  with  additional 
statutory  security  to  the  co-operative  subscribers.  Our 
Supreme  Court,  as  shown  by  the  Meyer  Tayloring  case,  supra, 
has  held  that  a company  may  organize  for  the  sole  purpose 
of  selling  certificates  and  contracts  entitling  the  hold- 
ers to  suits  of  clothes,  after  complying  with  the  pro- 
visions of  Section  4986,  supra  and  since  suits  of  clothes 
can  be  marketed  co-operatively  under  the  above  Section, 
there  Is  nothing  In  said  Section  to  prevent  the  marketing 
of  oil,  where  the  co-operative  oil  company  Is  incorporated 
under  Its  provisions. 


Resoectitfully  submitted 


An>R0VHD:  WM.  ORR  GAWYisRS 

Assistant  Attorney  General. 

ROT  Me  KIT  TRICK 
4fcfcQcney  fitheral. 


TRADE-MARK:  ABANDONMENT ; Evidenoe  not  sufficient  to  constitute 

abandonment  of  Trade-MAMk. 


October  23,  1934. 


Mr.  harry  0.  Alberts 
First  National  Bank  Building 
Chica  o,  Illinois 


He:  Sunkist  Pie  Coat  any  - 

Trademark  "Sunkiit  lies" 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
and  enclosures  of  recent  date. 

Tour  enclosure  received  from  Honorable 
Dwight  H . Brown,  Secretary  of  3tate,  dated  Set ember 
27th,  1934,  reads  as  follows: 

"Referring  to  correspondence 
relative  to  registration  of 
tr&de-m&rk  sunk 1st,  we  passed 
this  correspondence  on  to  the 
office  of  the  Attorney-General 
for  an  opinion,  and  are  informed 
today  that  abandonment  of  this 
trade-mark  by  James  Harry  Long 
and  Chas.  Geo.  Smith  must  be 
establis  ed  in  a court  of  law." 

Your  letter  addressed  to  this  department 
reads  in  part  as  follows: 

"This  office  has  submitted  to  the 
Secretary  of  State  of  Missouri  an 
application  for  trademark  regis- 
tration of  the  words  "SUhTCIST  PIES" 
for  use  in  connection  with  baked 
pies.  We  are  advised  oy  the  Secre- 
tary of  State  that  the  term  "SUNKIST" 
was  registered  by  James  Harry  Long 
and  Chas.  Geo.  Smith  who  conducted 


Mi.  Harry  C.  Alberts 


10/33/34 


—3— 


a bakery  si;op  some  years  ago  and  have 
since  gone  out  of  business. 

“Letters  addressed  to  the  last  known 
address  of  James  Harry  Long  and  Gh&s. 

Geo.  smith  have  been  returned  by  the 
postal  authorities,  unopened,  as  evi- 
denced by  the  attached  original  speci- 
men thereof.  The  envelope  addressed 
to  the  last  known  address  of  these  pri- 
or registrants  is  postmarked  July  11, 
1934,  and  was  opened  by  the  Secretary 
of  3tate  to  whom  this  evidence  was  sub- 
mitted for  redondlderation  of  ay  cli- 
ent's application  for  trademark  regis- 
tration of  "SUiOCIST  PIES"  for  prebaked 
dough  pies. 

"Also,  a letter  was  sent  to  the  last 
known  address  of  Sarah  ll.  Hawley  who 
notarized  the  trademark  application  of 
James  harry  Long  and  Chas.  Geo.  3mlth, 
but  this  letter  has  also  been  returned 
by  the  postal  authorities  as  evidenced 
by  the  attached  original  specimen.  Duns 
and  Bradstreets  have  been  unable  to  as- 
certain the  whereabouts  of  these  indi- 
viduals nor  have  they  been  able  to  give 
thi suffice  a report  on  any  firm  using 
their  name  in  the  state  of  Missouri  or 
elsewhere,  and  who  axe  commercially  ex- 
ploiting any  bakery  goods  under  the  term 
■3UHKIST". 

"Such  evidence  is  oonstrued  by  the  Trade- 
mark Division  of  the  United  States  Patent 
Office  to  be  conclusive  of  abandonment  of 
a trademark  and  will  issue  another  regis- 
tration to  other  applicants  for  the  same 
trademark  on  the  strength  of  the  same  ari- 
dence  that  has  heretofore  been  submitted 
to  the  Secretary  of  State  for  the  state 
of  Missouri.  In  the  last  letter  received 
from  the  Secretary  of  State,  it  was  indi- 
cated that  the  matter  was  referred  to 
your  office  for  an  opinion.  Further,  it 
was  stated  that  your  office  rendered  an 
opinion  to  the  effect  that  the  abandon- 
ment of  the  trademark  "3U3JCIST"  by  James 
harry  Long  and  Chas.  Geo.  Smith  will  have 
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to  be  established  by  a court  action." 


"It  Is  hoped  tu&t  you  will  reconsider  your 
decision  In  this  natter  and  all  of  the  pa- 
pers Including  the  trade-mark  application 
are  being  suomitted  to  you  for  reconsider- 
ation with  the  request  that  the  Secretary 
of  State  of  the  State  of  Missouri  be  in- 
structed to  grant  a certificate  of  trade- 
mark registration  covering  the  term  "SUK- 
KI3T  PISS*  for  the  State  of  Missouri." 


From  an  early  date,  the  ooaiaon  lav  has  recognized  the 
right  of  the  proprietor  of  a trade-mark  to  its  exclusive 
use.  The  right  has  been,  without  interruption,  recognized 
and  proteoted  by  the  courts  of  England  and  the  United 
States,  in  the  absence  of  statutes  declaring  the  existence 
of  such  rights  or  providing  regulations  for  its  exercise 
and  remedies  for  its  deprivation.  (26  R.  0.  L.  634,  and 
cases  cited  in  note  thereto.) 


Jeetlon  14329,  R.  S.  Mo.  1929,  provides  who  may  adopt 
a trrde-mark,  the  manner  in  which  it  may  be  adopted,  and 
reads  in  part  as  follows: 

"••••  So  label,  trade-mark  or  form 
of  advertisement  shall  be  registered 
that  in  any  way  resembles  or  would 
probably  be  mistaken  for  a label  or 
trade-mark  already  registered;  and 
no  trade-mark  duly  registered  in 
the  offioe  of  the  commissioner  of 
patents  of  the  United  States  shall 
be  registered  under  this  section  by 
(any)  person  other  than  the  owner 
thereof." 


It  is  established  that  the  trade-mark  "SUKXIST"  is  al- 
ready registered  in  the  state  of  Missouri  by  James  Harry 
Long  and  Oh&s.  Geo.  Smith  under  the  auove  section.  The 
latter  parties  have  thereby  acquired  the  exclusive  use 
for  such  purpose,  and  unless  it  has  aoandoned  that  right 
or  has  lost  it  by  its  acquiescence  in  the  use  of  it  by 
others,  it  still  has  it. 


The  question  then  arises,  whether  the  right  to  pro- 
tection in  the  use  of  a trade-mark  continues  indefinitely 
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or  whether  a title  to  a trade-mark,  acquired  by  adoption 
and  user  may  be  lost  by  an  abandonment  of  such  use? 

the  question  of  abandonment  of  a trade  name  or  mark 
i 8 a question  of  intent,  and  as  stated  by  the  court  in 
the  case  of  Hickman  v.  Link,  11G  Mo.  123,  l.c.  127, 
wherein  it  was  sain: 

"Abandonment  in  law  is  definted 
to  be  *the  relinqui aliment  or  sur- 
render of  rights  or  property  by 
one  person  to  another.  *•••  Aban- 
donment includes  both  the  inten- 
tion to  abandon  and  the  external 
act  by  which  the  intention  is  car- 
ried into  effect.'  'To  constitute 
an  abandonment  there  must  be  the 
concurrence  of  the  intention  to 
abandon  and  the  actual  relinquish- 
ment of  the  property,  so  that  it 
may  be  appropriated  by  the  next 
comer.*  "l  American  and  Sn.l  ish 
Encyclopedia  of  Law,  page  1,  and 
Note  5.  " 

In  the  case  of  Eel  den  t.  iSouher  .ilills.  lac. . 34  T. 

(2d)  12b,  the  court  had  before  its  consiaeration,  whether 
cessation  from  business  for  a short  time  establishes  the 
owner' 8 abandonment  of  a registered  trade-mark.  The 
Court  said: 

"Cessation  from  business  for  a short 
time  does  not  estaolish  abandonment. 

Beechnut  Paoking  Co.,  v.  P.  Lorillard 
Co.,  273  U.  3.  629,  632;  47S.Ct.  481, 

71  L.  ed.  810." 

As  to  the  lapse  of  time  that  could  justify  an  Inference 
of  abandonment,  it  lias  been  judicially  said,  that  no 
statute  of  limitations  bars  one  from  protection  of  his 
trade-mark.  On  this  point  are  many  decisions,  alike  in 
principle,  although  varied  with  circumstances.  In  one 
case,  a lapse  of  twenty  years  was  held  to  be  no  bar; 
in  another  case,  ten  years;  and  in  another  case,  nine 
years.  (i>ee  Oillott  v.  bsterbrook,  48  N.  Y.  374;  Wolfe 
v.  Barnett,  24  La.  Ann.  97;  Laxenby  v.  White,  41  L.  J. 

(N.  3.)  354. 
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In  Julim  v.  Hoosler  Drill  Qo. . 78  Ind.  413,  the 
Court  Tilts  opinion  said: 

"The  suspension  (of  the  use  of  a 
trade-w ark)  must  be  presumptively 
at  least,  attributed  to  indisposi- 
tion or  inability,  rather  than  an 
intention  to  abandon  valuable  rights", 
and  "it  is  incumbent  upon  those  al- 
leging the  defense  of  abandonment 
to  show  that  the  right  had  oeen  re- 
linquished to  the  public  by  clear 
and  unmistakable  evidenoe." 

Browne  on  "Law  of  Trade-marks",  Section  681,  page 
654,  in  di8CUBsing"abandon»ent”,  states  in  part  as  fol 
lows  I 


"*•••  A person  may  temporarily  lay 
aside  his  mark,  and  reeume  it,  with- 
out having  in  the  meantime  lost  his 
property  in  the  right  of  user.  Aban- 
donment being  in  the  nature  of  a 
forfeiture  must  be  strictly  proven. 
••••  ,te  must  examine  the  surroundings 
of  each  oase  of  imputed  surrender, 
to  be  enaoled  to  settle  such  questions 
of  deliberate  yielding  up.  A defense 
of  abandonment  is  abhor ent,  even  in 
an  action  at  law,  and  the  assertion 
of  title  on  the  ground  of  abandonment 
by  the  prior  owner  must  be  established 
by  the  strongest  proof. " 


CONCLUSION. 

From  the  foregoing,  we  axe  of  the  opinion  that  the 
question  of  abandonment  of  trade-mark  or  a trade-name 
is  a question  of  Intent  that  may  be  inferred  from  dis- 
use, lapse  of  time  and  other  oirourastances  evidencing 
the  intention  to  discontinue  the  trade-mark. 

The  only  evidence  presented  to  us  as  evidencing  an 
intention  to  abandon  axe  letters  addressed  to  the  last 
known  address  of  prior  registrants,  post-marked  July  11, 
1334  and  returned  by  postal  authorities  unopened.  The 
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oases  dealing  with  the  tine  element,  decided  as  they  are 
under  Taried  circumstances,  make  them  of  little  help  in- 
sofar as  the  instant  case  is  concerned.  It  is  true  that 
the  question  of  intent  to  abandon  may  be  inferred  from 
lapse  of  time  but  it  must  be  considered  with  other  cir- 
cumstances, which  in  this  case  is  the  fact  that  the  prior 
registrants  cannot  be  located. 

The  mere  fact  that  the  oartlea  hare  apparently  gone 
out  of  business  and  cannot  be  found  is  not  sufficient 
evidence  in  itself  to  declare  an  abandonment  without 
a judicial  determination  to  that  effeot.  As  stated  in 
Browne's  work  on  "Law  of  Trade-Marks",  supra,  "A  person 
may  temporarily  lay  aside  his  mark  and  resume  it  without 
having  in  the  meantime  lost  his  property  in  the  right  of 
user.  ..banuoiimcot  weia^  in  t^e  nature  of  a forfeiture 
muut  be  Btrxci-L./  proven.  « 

*e  are  therefore  of  the  continued  opinion  that  the 
alleged  abandonment  of  the  trade-mark  "9U9KI3T"  by  James 
harry  Long  and  Ohas.  Geo . Smith  must  be  established  in 
& court  of  law. 


Respectfully  submitted, 


olliv  r *.  Mulsh 

Assistant  Attorney -General . 


APPROVED: 


0Y  McklTTHICK 
Attorney-General . 
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ELECTIONS: 


Moving  of  election  place  from  general  store  to  basement 
of  Methodist  Parsonage  would  not  invalidate  returns 
unless  fraud  existed. 


It  is  illegal  for  candidate  to  remain  in  voting  booth 
or  voting  precinct  and  electioneer  for  themselves  or  any 
one  else. 

/ ' ' 1 

October  31,  1934. 


\\ 


HoB.Orin  J.  Adams, 
Prosecuting  Attorney, 
Caldwell  County, 
Kingston,  Missouri. 


Dear  Gir: 


This  department  acknowledges  receipt  of  your  letter 
of  October  24,  1934,  reciuesting  an  opinion  based  on  the  facts 
as  contained  in  a letter  to  you  from  Mr.  Frank  E.  Hilton  of 
nraymer.  Ho*  His  letter  is  as  follows: 

"At  the  primary  election  on  August  7,  1934,  I 
observed  the  following  at  one  voting  place: 

The  voting  is  done  at  the  township  house,  which 
is  used  as  a country  general  store.  The  rental 
contract  with  the  storekeeper  stipulates  that 
elections  will  be  held  in  this  township  house. 

On  the  morning  of  August  7 the  constable  pro- 
ceeded to  set  up  the  voting  booths  in  the  back 
room  of  the  store  and  had  this  job  completer, 
when  the  judges  and  clerks  arrived.  The  judges 
at  once  decided  that  it  would  be  too  hot  in  the 
rear  of  the  store  building  and  voted  among  them- 
selves to  move  the  voting  place  to  the  basement 
of  the  Methodist  Parsonage,  about  1/8  mile  avray; 
this  narsonage  being  located  about  100  feet  from 
the  Methodist  Church  where  Sunday  school  is  held 
every  Sunday  morning,  weather  permitting.  A 
former  storekeeper  had  vacated  the  parsonage 
about  four  months  previous,  but  had  some  miscel- 
laneous furniture  stored  on  the  first  floor.  Was 
it  legal  to  hold  the  election  in  the  basement  of 
this  parsonage  under  these  conditions? 

At  this  same  election  the  township  committee- 
woman,  who  has  been  in  office  for  a number  of  years, 
had  her  name  on  the  ballot  for  reelection.  When 
the  voting  started  she  took  a list  of  the  voters 
and  placed  herself  in  the  room  where  the  voting 
and  counting  of  the  ballots  was  being  done.  Fre- 
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quently  she  would  get  up  and  go  out  and 
tell  her  husband  to  take  their  car  and  go 
and  get  some  one  whom  she  would  designate 
to  vote.  4bout  two  weeks  previous  to 
August  7 and  independent  candidate  was  brought 
out  for  this  same  office,  although  her  name 
was  not  placed  on  the  ballot,  and  the  other 
name  was  scratched  out  and  this  Independent 
candidate’s  name  was  written  in,  and  it  was 
counted,  was  it  legal  for  this  first 
committee  woman  to  take  her  list  of  the  voters 
and  remain  in  the  room  where  the  voting  and 
counting  was  being  done?  By  doing  this,  she 
could  just  about  tell  where  she  stood  most 
of  the  time.  The  township  committeeman  in- 
formed me  that  it  was  all  right  when  I mentioned 
it  to  him.” 


I 


Section  10192,  R.S.  Mo.  1929  provides: 

"The  place  of  holding  the  elections  shall 
be  designated,  and  the  judges  and  clerks 
of  election  appointed  in  such  districts 
or  for  such  election  precincts,  and  the 
elections  therein  shall  be  conducted,  in 
all  respects,  in  the  same  manner  as  is 
hereinafter  provided  by  law  for  the  town- 
ships." 

Section  10254,  R.S.  lio.  1929,  further  relating  to  the 
polling  places,  is  as  follows: 

"The  primary  shall  be  held  at  the  regular 
polling  places  in  each  precinct  on  the 
first  Tuesday  of  August,  1910,  and  bi- 
ennially thereafter,  for  the  nomination 
of  all  candidates  to  be  voted  for  at  the 
next  November  election." 

In  the  case  of  State  v.  Himmelberger-Harrison  Lumber  Co. 
58  S.V.  (2d),  l»e%  752,  the  Court  said^  in  regard  to  places  of 
holding  elections  or  voting  precincts  in  a school  election: 

"As  we  have  said,  the  statute  fixes  the 
time  of  holding  such  annual  meetings  or 
elections,  and  it  is  sufficient  if  the 
notices  posted  of  such  meeting  follow  the 
law  in  fixing  the  time.  The  exact  place 
of  holding  such  elections  is  so  generally 
fixed  by  custom,  if  not  by  law,  and  such 
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exact  place  is  so  easily  ascertained  by 
any  one  desirous  oi‘  voting,  that  laws  in 
that  respect  are  liberally  construed  to 
the  end  that  elections  fairly  held  and 
which  afford  the  voters  a fair  opportunity 
to  exercise  their  right  to  suffrage  will 
be  upheld.  The  Court  of  Appeals  in  Martin 
v.  Bennett,  139  Mo.  App.  237,  244,  122  3.W. 

779,  781,  overlooked  the  fact  that  the 
Thornburg  Case,  supra,  cited  and  relied  on 
there,  was  dealing  with  fixing  the  time 
of  a special  election,  when  on  the  authority 
of  that  case  it  said  that  'It  is  our  duty 
to  follow  the  decisions  of  the  Supreme  Court, 
and  under  the  authority  of  the  case  above 
quoted  from  we  hold  that  the  order  of  the 
board  made  March  12,  1907,  was  insufficient 
in  not  specifying  the  place  for  the  election', 
though  it  correctly  held  that  'on  that 
order  the  secretary  was  not  authorized  to 
submit  the  proposition  of  furnishing  the 
schoolhouse  and  purchasing  a site  for  the  now 
building',  when  the  order  of  the  board,  as 
shown,  was  'authorizing  the  board  of  directors 
of  said  school  district  to  botrow  the  sum  of 
ten  thousand  dollars  for  the  erection  of 
additional  school  building.* 

We  apnrove  what  is  said  in  state  ex  rel. 

Mercer  County  v.  Gordon,  242  Mo.  615,  624, 

147  S.W.  795,  797,  to-wit:  'It  is  rare  indeed 
that  any  one  desiring  to  cast  a vote  in  a 
special  election  has  any  difficulty  in  find- 
ing the  place  where  the  election  is  to  be  held. 
Either  those  urging  the  adoption  of  the  measure 
submitted  or  those  desiring  its  defeat  will 
take  such  an  interest  in  the  result  of  the 
election  that  every  one  who  may  desire  to 
vote  thereat  will  have  no  difficulty  in 
finding  the  place  where  he  should  cast  his 
ballot.  ****  The  law  contemplates  that  every- 
thing necessary  shall  be  done  to  afford  the 
voters  a free  and  fair  opportunity  to  vote 
yes  or  no  on  the  proposition  submitted,  and 
unless  some  mandatory  statute  has  been 
violated,  or  something  has  been  done  or 
omitted,  which  has  deprived  the  voters  of  a 
free  and  fair  expression  of  their  will,  such 
election  should  be  upheld.  (cases  cited). 

* **  The  recora  is  barren  of  even  an  intimation 
that  any  voter  in  said  county  failed  to  under- 
stand where  he  should  vote  or  was  deprived 
of  his  right  to  vote  in  the  special  election 
by  reason  of  any  alleged  defect  or  ambiguity 
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in  the  notice  of  election  as  published.* 

This  was  said  with  regard  to  a special  elec- 
tion, and  would  be  even  more  applicable  to 
an  annual  school  election. 

In  State  ex  rel.  Gentry  v.  Sullivan,  320  Mo. 

362,  8 S.W.  (2d)  616,  618,  the  notice  of  an 
election  to  be  held  in  a consolidated  school 
district  specified  the  place  of  the  election 
as  'at  Stoutland',  a village  of  some  300 
people.  The  election  was  actually  held  at 
the  Christian  Church  in  that  town  by  making 
public  announcement  on  the  street  Just  before 
the  voting  began.  As  to  this  the  court  said: 
'Before  the  voting  commenced  the  county  com- 
missioner made  a public  announcement  that 
the  election  would  be  held  at  the  Christian 
Church.  It  was  accordingly  held  at  that 
place.  No  evidence  having  been  adduced  that 
any  voter  was  deprivea  of  his  right  to  vote 
by  reason  of  the  general  nature  of  the  notice, 
no  right  was  impaired  or  privilege  denied, 
and  we  are,  in  all  fairness,  prompted  to 
overrule  this  contention,  in  so  doing  we 
are  not  without  a precedent  therefor  in  our 
own  rulings.  State  ex  inf.  poage  v.  Figley, 

(Mo.  Sup.)  250  S.W.  61*. 

Defendant  cites  State  ex  rel.  v.  Martin, 

83  Vo.  App.  55,  and  Farrington  v.  Hopkins, 

268  Mo.  1,  231  S.W.  263,  but  we  find  nothing 
therein  justifying  our  holding  the  annual 
sohool  election  void  for  failure  to  sufficiently 
apprise  the  voters  of  the  place  where  the 
election  was  held,  and  we  rule  this  point 
against  defendant." 

In  the  case  of  Bowers  v.  Smith,  3 Mo.,  l.c.  61-62,  the 
Court,  in  passing  u on  the  question  of  voting  places,  said: 

"It  is  next  asserted  that  the  votes  from 
Sedalia  should  be  excluded  because  they 
were  received  at  two  polling  places  instead 
of  at  one. 

It  appears  that  the  county  court  had  desig- 
nated Sedalia  city  as  one  election  district, 
but  had  further  provided  two  voting  places 
therein  for  holding  this  election,  with  one 
set  of  judges  at  each,  as  hereafter  more 
particularly  described.  This  was  done  by 
orders  to  that  effect  before  the  election. 

Both  of  the  voting  precincts  were  at  the 
courthouse  in  that  city. 
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At  one,  the  voters  whose  surnames  began 
with  the  letters  to  'K*  voted;  at 
the  other,  those  with  the  letters  ’L* 
to  ♦Z*.  Each  poll  was  reached  by  way  of 
a window,  and  the  two  were  only  seventy- 
five  feet  apart.  The  windows  fronted 
on  one  portico  of  the  court  building. 

Through  them,  passways  led  to  the  polling 
booths  in  the  rooms  within,  where  the 
election  judges  were  stationed  and  re- 
ceived the  ballots. 

Assuming  that  these  arrangements  involved 
the  irregularity  of  receiving  the  vote 
at  two  places  instead  of  at  one,  does  it 
nullify  the  will  of  the  people  so  expressed, 
the  election  having  been  regular  in  other 
respects? 

Undoubtedly  some  irregularities  are  of  so 
grave  a nature  as  to  Invalidate  the  whole 
return  of  the  precinct  at  which  they  occur; 
as,  for  example,  the  omission  of  registra- 
tion. Zeiler  v.  Chapman  (1874),  54  Ko.  502. 

In  determining  which  are  of  that  kind,  the 
courts  aim  meroly  to  give  effect  to  the 
intent  of  the  law-makers  in  that  regard, 
aided  by  established  rules  of  interpretation. 

If  the  law  itself  declares  a specified 
irregularity  to  be  fatal,  the  courts  will 
follow  that  commend  irrespective  of  their 
views  of  the  importance  or  the  reauirement. 
Ledbetter  v.  Hall  (1876),  62  Mo.  422.  In  the 
absence  of  such  declaration,  the  judiciary 
endeavor  as  best  they  may  to  discern  whether 
the  deviation  from  the  prescribed  forms  of 
law  had  or  had  not  so  vital  an  influence  on 
the  proceedings  as  probably  prevented  a 
free  and  full  expression  of  the  popular  will. 

If  it  had,  the  irregularity  is  held  to  vitiate 
the  entire  return;  otherwise,  it  is  consid- 
ered immaterial. 

It  has  been  sometimes  said,  in  this  connection, 
that  certain  provisions  of  election  laws  are 
mandatory,  and  others  directory.  These  terms 
may,  perhaps,  be  convenient  to  distinguish 
one  class  of  irregularities  from  the  other. 

But,  strictly  speaking,  all  provisions  of  such 
laws  are  mandatory  in  the  sense  that  they  im- 
pose the  duty  of  obedience  on  those  who  come 
within  their  purview.  But  it  does  not,  there- 
fore, follow  that  every  slight  departure  there- 
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from  should  taint  the  whole  proceedings 
with  a fatal  blemish. 

Courts  justly  consider  the  chief  purpose 
of  such  laws,  namely,  the  obtaining  of  a 
fair  election  and  an  honest  return,  as 
paramount  in  importance  to  the  minor  re- 
quirements which  prescribe  the  formal 
steps  to  reach  that  end;  and,  in  order 
not  to  defeat  the  main  design,  are  frequently 
led  to  ignore  such  innocent  irregularities 
of  election  officers  as  are  froo  of  fraud, 
and  have  not  Interfered  with  a full  and 
fair  expression  of  the  voters*  choice. 

Thus,  in  Davis  v.  State  ex  rel  (1889),  75 
Tex.  420,  the  law  required  that  each  ward 
in  a town  should  Constitute  an  election 
precinct*;  Yet,  in  SAn  Marcos,  a town  incor- 
porated with  four  wards,  the  county  commis- 
sioners established  two  precincts  only 
(without  reference  to  ward  lines),  and  each 
Included  parts  of  the  adjacent  country; 
but  the  court,  after  full  discussion  of  the 
general  subject,  held  that  the  election  at 
those  precincts  was  not  avoided  by  the 
irregularity. 

In  Stamper  v.  Higgins  (1688),  38  Minn.  222, 
a general  election  was  conducted  in  the 
village  of  Madelia  by  it3  officers,  as  though 
it  constituted  a district  separate  from  the 
township  in  which  it  was  situated,  where 
also  a precinct  was  open;  whereas,  the  law 
declared  that  * every  organized  township, 
and  every  ward  of  an  incorporated  city,  is 
an  election  district;*  yet  the  court  held 
the  returns  from  the  village  valid,  despite 
the  irregularity  indicated." 

While  in  the  above  decision  the  facts  are  not  identical 
with  the  first  question  presented  in  Mr.  Hilton*3  letter,  the 
underlying  principle  of  law  is  the  same  in  that  in  the  absence 
of  any  statutory  enactment  making  such  an  irregularity  fatal,  and 
we  confess  we  find  none  in  the  statutes,  the  returns  from  such 
precinct  will  not  be  invalidated. 

Conclusion 


In  view  of  the  ebovo  decisions,  we  are  of  the  opinion 
that  the  place  of  holding  the  election,  as  described  in  Mr.  Hil- 
ton’s letter,  would  not  invalidate  the  returns  from  the  precinct 
unless  it  could  be  s^iown  that  fraud  existed,  and  that  the  voters 
were  precluded  from  exercising  their  free  will  and  having  an 
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opportunity  to  cast  their  votes. 


II 

The  next  question  presented  in  your  letter  relates  to  what 
is  commonly  termed  "electioneering".  Section  10332,  3.S.  Mo.  1929 
provides: 


"No  officer  of  election  shall  dis- 
close to  any  person  the  name  of  any 
candidate  for  whom  any  elector  has 
voted.  No  officer  of  election  shall 
do  any  electioneering  on  election 
day.  No  person  whatever  shall  do  any 
electioneering  on  election  day  within 
any  polling  place,  or  within  one 
hundred  feet  of  any  polling  place. 

No  person  shall  remove  any  ballot  from 
any  polling  nlace  before  the  closing 
of  the  polls.  No  person  si  all  apply 
for  or  receive  any  ballot  in  any 
polling  place  other  than  that  in  which 
he  is  entitled  to  vote.  \ny  person 
violating  any  of  the  provisions  of 
this  section  shall  be  deemed  guilty 
of  a misdemeanor. " 

The  section  relating  to  electioneering  in  the  booth  is 
Section  3960,  . . ;.  1929,  which  provides  as  follows: 

"It  shall  be  unlawful  for  any  Judge 
of  election,  clerk  or  person  desig- 
nated ss  a challenger  under  any  laws 
of  this  state,  or  any  person  or  persons 
within  the  polling  place,  to  electioneer 
for  any  candidate,  party  or  proposition, 
nny  violation  of  this  section  shall 
be  a misdemeanor,  and  shall  be  punished 
by  imprisonment  not  less  than  ten  days 
nor  more  than  ninety  days,  or  by  a fine 
of  not  loss  than  fifty  dollars  nor  more 
than  one  hundred  dollars." 


Conclusion 


Under  the  terms  of  the  above  sections,  it  is  our  opinion 
that  it  is  illegal  for  a candidate,  or  any  other  person,  to  remain 
in  the  voting  booth  or  voting  precinct  and  electioneer  for  them- 
selves or  any  any  else. 

Respectfully  submitted. 


APPROVED : OLLIVKR  W.  NOLEN 

assistant  Attorney  General 


S0.OOLS-  Clilia  *r  !OJ»C  •'■rt.  ics  ao  not  sup  '■ort  ner  ana  wno  • 

3C-C  L DltiVRiCTS j— in  railing  a permanent  or  temporary  home  with  her 

grandmother,  is  entitled  to  be  educated  in  the 
district  in  which  sue  lives,  without  the  Payment 
■9,"  
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t.  '■mord  Altman, 

Clar)  c Ml  Istriot  >,  81, 

iock  * ort,  ; i aouri. 
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“e  are  nc:  nowledrinr  recel  t of  your  letter  in 
» loh  yon  Jnouire  ae  followe: 

* e hero  e case  in  our  District  oo~inr 
under  r notion  111  33.  e hove  a wupU 
wbo  w^p.  ntnvi nr  with  her  rrnndnother , 
whose  nnrente  "re  1 lvinp;  In  Texet*  end 
«enarited  end  do  not  contribute  to  the 
sup  ort  of  the  child,  a he  attended 
fVaoL  .ort  irpi  'ohonl  last  vear  and  tie 
3o»rd  of  duo^tien  insist  th«t  our  lie- 
trict  is  indebted  to  then  for  her  tui- 
tion* • hold  • e in  ^ot.  er  r*-' d- 
”other  owns  & form  in  the  district  and 
9 taxes.  In  the  foot  "-ntes  of  the 
nboro  sect:  on,  "tote  ex  rel.  ■ al  -ert 
v.  Clyner,  164  v.  A.  671,  would  anrlv. 

ill  you  tindlv  decide  thin  for  ub,  nt 
your  o-nve  ieoce?" 

You  refer  us  to  heotion  11135,  w iloh  is  p^o- 
tion  507,  . o.  1930,  and  rondo  on  follows: 

'•’’•he  bo  art?  shall  hare  no-re  r to  nake  all 
noedfu**  rules  and  reflet  ions  for  the 
organisation,  f*T*»dinr;  and  . overnnent  in 
t ;eir  no  mol  diotr ict— .p->  id  tuIog  to  t-.’-e 
effect  when  a o my  of  the  onne,  duly 
sippied  bv  order  of  the  board,  is  de-mei^ed. 
with  the  district  cleric,  whore  duty  it 
p ."11  be  to  tmnsrit  forthwith  a copy  of 
toe  sare  to  the  teachers  employed  in  the 
cchoolei  said  rulee  --  >e  amended  or  re- 
pealed in  like  manner.  They  shall  also 
h"vr  the  power  to  suspend  or  exnel  a 
punii  for  conduct  tending  to  the  demorali- 
ze tion  of  the  rohool  , after  o ticc  and  a 
her  ri  nr  mon  <^!"rreu  r>  referred,  and 
admit  :-uoii  r not  residents  within  the  din- 
-*riot,  -onoribe  the  * 
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be  -oftid  by  tho  ccrso:  Proei ded,  thnt  the 
foXlowirr  ahKdren,  if  they  be  \snable  to 
r-ay  tuition,  shall  h*ro  the  privilege  of 
attend lrr  cahool  in  any  district  in  this 
ctoto  in  vblah  they  rj*y  hove  p pernanont 
err  tegoorory  bcxsoi  rir^t,  orphan  chi  dren; 
eeoond,  o iicbren  Cxind  se  apprentices; 
third.  children  with  only  nn©  parent  1 ivinr, 
ind  fourth,  o.M3d?<m  ^uws  parent®  do  not 
contribute  to  their  eupnort!  hroridsd, 

*UTt  nr,  th.'-t  .any  •>?« on  raying  a school 
tar  in  any  other  district  than  thot  In 
which  ho  recideo  shall  be  entitled  to  cool 
his  or  her  o l!  fron  to  school  In  the  Slew 
trict  in  which  ouch  tar  is  nr, it!  and  reoriw? 
credit  on  the  ohorred  for  tuition 

to  the  oxtrvot  of  ouoh  achool  t"X.# 

’■'action  1 of  Article  XX  of  the  Constitution  of 
hinnexiri  provides  r.r  folio*?! 

*A  funeral  diffusion  of  V r«oV>  odne  end 
intelligence  bein'-  eeoentifC  to  the 
l reerry-  t; ;n  f v.o  rir.htc  nd  liberties 
of  the  people , tho  General  ' ftserhly  oh  oil 
ootabllsh  end  nnintaib  froc  Sibils  no*  oolo 
for  the  gratuitous  instruction  of  -11 
persons  in  this  ’ t»te  b'twenn  the  agon  of 
six  and  twenty  T'oro.* 

P.ifsunnt  to  that  constitutional  ann-lato  th~  c urto 
.iove  &do“  toi  e ;>olicy  of  o 'oetrainr:  otatutee  relct  ’.ng  to 

0 o-l a very  liberally.  The  Court  in  tot©  ox  rel.  r.  "loner, 

1 ^ o«  A.r  . C72,  C76,  onyot 

'•The  policy  f t is  state  io  to  edviooto, 
end  to  furoiefo  froo  of  o nr  re,  flood 
noboole  for  all  children  of  oc  o 1 ape, 
and  evan  to  eo®1#!  the  atteviaooe  of 
ohl : dron  t ir  ■ re ' ore 

the  duty  of  the  courts  to  lioernlly 
construe  our  statu toe  relating  to 
schools , and  in  such  a nan  or  ne  to 
open,  f'ud  net  to  dooe,  tfc©  ctoorc  of 
the  cchooCU  net  the  children  of 
the  ~tn$w. J 

You  state  in  y ait  inquiry  that  t -ore  io  a pupil 
otayinr  wit  a her  rprandrsothe*,  whose  parents  ere  living  in 
Texas  and  nre  ne*'aratod  end  do  not  contribute  to  t'-o  nnpoort 
of  the  c i 4,  fade?  ~©ot  ns  0307  ioorn,  if  s o lid  i©  unable 
to  pay  tuition  ho  shall  bar©  tbe  privilege  of  atto-dlor 
oo’>ool  in  anw  die  trict  in  the  • tnte  v,er©  he  or  oho  nan 
’ -ro  a m.Tient  or  t«u;»ora#y  hose,  ^erc  tl»©  child #c  nronto 

do  not  o-ntribtite  to  hor  au^Tpoet.  It  1c  oritiant  ft  y nr 
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letter  tint  the  rawnlo  of  this  ohild  do  net  orotrlbito  to 

hor  •up; ort.  The  exertion  t:«n  re&nlns  aa  to  tor  or 
-iot  t ho  ail*  4 r*e  e cmanor.t  or  ter'onry  boat  within  the 
* .atriot  w c-win  r?he  io  attending  ooool,  hi  o upon 
f-ioto  set  out  in  yxrr  letter  ra;  nry»  not  tie  ftblo  to  oav 
thnt  the  oMld  tvs  a pomajwnt  Irorse  »?:t  In  the  dtotrict, 
”t?t,  under  the  actuation  in  cuoh  ; a to  t rarr::  t our 

holdinr  thot  t*o  o^i.d  dooe  hove  a terpororv  hone  within 
t a district.  The  child  *o  reroute  do  n t contribute  to 
hr?  rH'T>ort  and  nhe,  by  renaon  thereof,  io  o ~-©12w3 
and  1000  n ione'with  ‘wr  frrsrdnotfier.  ’’'inoe  tb» 

pavante  do  not  0 >ntr lbute  to  the  imp  ort  of  the  cfhild. 
that  cup  or  t 'Hint  o^?ie  frsn  enne-"*?,  and  in  this  ww-it 
apparently  It  coo,>s  fron  the  nTrnflnother,  eho  ouat  pro— 
vide  n -niter,  food  and  oiothlnr  for  the  o'  ild.  ’«  “xw 
' loae  it  in  apr  or-*nt  th"t  this  cTii'i  io  net  wit'-, in  tho 
’ lotrlct  for  the  <cr  -cue  of  attendin'  x>  ool,  bat  io 
tenro  boo*K  e hor  parent 0 do  not  au  %r.  Itv  t 

ro  eon  11  is  absolutely  neooseary  that  tf  a rm  o hor  hene 
nlth  her  qrantootaer.  tfadear  t ie  statutes  it  ntco  nr 
difforenoe  <*iet  ior  -Vr  .*-«e  with  her  rTmndrv>t>  or  bo  n 
; rnanont  or  terr ornrr  Nona.  In  either  event,  if  her 
pronto  do  nrt  arntrliulo  to  *r  mippovt  oho  la  entitled 
to  attor>j  no’iool  wit’iout  pn?lnr  tltion. 

In  "t.-itc  os  rel.  v.  dlyaer,  104  !'c.  App.  071, 

C7C,  It  ic  Olid; 

•Tne  statute  in  not  ssblguoue,  and  pla  nly 
pro-T idon  that  children  wbo  aro  unable  to 
•'ay  t uition,  and  shoes  p">rsnte  ore  not  o 
ferlixitinr:  to  their  1*11?  ort,  o*in31  hrvr>  the 
orivilene  of  nttoodinr  school  In  0,07  ’irw. 
triot  in  loh  they  «ny  h^^o  a ^r^errnt 
or  terrnmr*'  Vine,  it  wil  be  mtiood 
that  the  privilege  in  -rented,  rerp»-*i? oor» 
of  the  reeidenoo  or  douiollo  o'  1 >a  *'*rent. 

It  to  ue  that  the  evldeuoo  <C9''Y!.v 

brinrr  th®  ooee  >i t in  the  fburt*i  •'ibdltri- 
men  of  tV*  statute,  Pie  boy,  to  rill  in- 
tente  and  ur-  ooee,  woo  a resident  of  the 
eohoei  district,  nltfvxitfi  bio  deriollc 
ray  hero  been  at  'v*ri -yyflolA.  rxt  vno 
1 iwinR  the  district  na  0 a<r»ber  of  the 
relatur*®  far'ily,rw.!  un'er  on  nrroe'Hjnt 
rede  with  hie  father  by  which  the  relator 
had  agreed  to  trviio,  core  for,  and  oiuontc 
hin.  It  one  not  a aon tract  no do  for  the 
sole  tir:'oee  of  r*er-lr.ti  n»?  bin  to  attend 
tie  ' t-’ el  trill  o s;o.iool,  T 10  ((Vandoarent 
-mn  a'^sd,  arvl  the  boy  hnd  lived  wi th  hir 
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a part  of  the  thtf*  for  ao fo  then  five 
vaarc,  snd  undoubtedly  there  deleted  be- 
tween t' mr.  n degree  of  affection  porhupo 
equally  as  strong  ?«j  that  botween  father 
and  o n.  ?he  ooftron  esr  orlorae  of  ran- 
V Ind  prowte  the  trot*!  of  rteta'v^nt , 

and  therefore,  it  needed  the  toatirryiy 
of  no  aritaeao  to  antabl  inh  it.  3ut  the 
prandfatie*  lie’  testify  tint  ho  liked 
t ie  bo v a od  wanted  hln  to  ! lvo  with  hin, 
rnd  it  was  not  inf  no  to ry  "tit.;  the  father 
and  the  oon  al«o,  "hero  io  no  cTalr  that 
the  o otioot  waft  not  node  In  r ood  faith, 
or  that  it  wae  not  being  strictly 
foroed  by  nil  onrtlee  t ereto.  Tie  foot 
that  it  woo  not  in  writing  *no  » a^tt^r 
t ot  tne  onrtiftp:  olone  '•aft”©  concerned 
about,  nrjfl  no  ©trrnger  o^uld  oat  it 
snide  or  take  odvnr't,,>'ic  of  the  failure 
to  obeerwe  fomal ity  in  its  e .^cation, " 

In  view  of  the  for®*  'Inc  oboprwntione,  -x>  <r>n olwlo 

t int  Mo  o ild  ic  entitled  to  Ijo  eduo&ted  alfchout  anyone 
rivlnr  a*  ti  itionj  her  parent**  do  not  c ntribute  to  Vf 
e?jsp  ort  &r*d  ehc  ie  'ciing  el* her  a pemnnent  or  tenpomty 
hone  with  her  rrfthdro  thcr.  The  otntute  Ie  fully  o Mod 
th.  Although  it  doe®  ot  npv+**  their©  ie  nr  >ct 

xitwoen  the  pcJFentr-  and  t o < TtrulrothOT  rer&rd  inr  tho 
oupiort  of  t'  ie  o I'd,  op.  the  "c  woe  in  tbe  rijBer  onco,  vot 
the*  only  inference  tc  bo  drgwn  itot*  tho  foots  etnto ! in 
your  letter  ic  t nt  the  child  ao  o hone  nit  her  grand- 
• "rant  and  t ie  rTn  dr-arc -it  io  sup  or  ting  her  nit-wt  any 
annletnnoe  fioe  ii©r  per® n to.  In  view  of  oar  oonetifctional 
ryxSote  that  till  children  betwoen  t’  e rsfce  of  els  ant?  twenty 
©hould  be  fumiehed,  free  education.  "ha  ia  wiew^of  our 
dec  i clone  O'"  net  ft  int;  our  cc  ool  otr  v.itoc  "arorattLe  to  on  rro— 
ire.  out  the  oandate  of  tho  Constitution,  o noflude  that 
no  one  io  rcspooer.blo  for  inr  tuition. 

It  in  t'  -sroforo  the  opinion  of  t ic  "orart-ent, 
upon  t »£?  foot  a stated  in  yrjr  ir-yuiry,  that  the  o did  in 
yjeotioB , -?hooo  -rcptc  do  n t cup  ort  her  and  <f  o hoo  a 
temporary  or  errmneot  horsa  in  the  district,  ic  © titled 
to  bo  educated  rrithou**  the  ywr  ant  of  t Utica. 

’Mry  truly  yours. 


v p'-vidi  ?*v;*r r.  s.  ni-rss, 

Assistant  ?t  tor  nay  hon-  'raf . 


Attorney  tieneral. 


COUNTY  COIX'ECTOR:  After  Dec.  31,  1936  in  counties  of  less  than  <*0,0^0 
inhabitants,  the  county  collector  is  to  assume  duties  of  county 
treasurer  and  is  to  receive  no  additional  compensation  therefor. 
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Kay  8,  1954* 


Hon.  Haston  Allen, 
Collector  of  the  Bevenue, 
Alton,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  April  4,  1934  wherein  you  make  the  following  inquiry: 

"*111  you  kindly  advise  me  if 
after  the  collector  takes  over 
the  treasurer's  office  in  counties 
under  40,003  inhabitants,  if  he  will 
be  allowed  deputy  hire  by  the  county 
court?" 

The  law  passed  by  the  Legislature  of  1933  relating  to 
collectors  and  the  abolishment  of  the  office  of  county  troaaurer 
in  certain  counties  is  to  be  found  on  page  338,  Laws  of  Mo.  1933 
and  is  as  follows  (Sec.  12132a): 

"On  and  after  the  expiration  of  the 
term  of  office  of  the  county  treasurer 
on  the  31st  day  of  December,  1936,  in 
all  counties  of  this  state  which  now 
or  hereafter  have  a population  of  less 
than  40,000  inhabitants  according  to 
the  last  decennial  United  States  census 
and  not  under  township  organization, 
the  county  collector  shall  take  over 
all  the  duties  now  performed  by  the 
county  treasurer  and  such  collector 
shall  be  county  collector  and  ex  officio 
county  treasurer  and  shall  perform  any 
and  all  duties  now  devolving  upon  the 
oounty  collector  and  county  treasurer. 

Suoh  collector  shall  act  as  ex  offloio 
treasurer  and  perform  the  duties  attached 
thereto  with  no  additional  remuneration 
other  than  such  moneys  as  are  allowed  by 
law  for  his  services  as  county  collector, 


Hon.  Bast on  Alloa 
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and  he  shall  not  be  required  to  give  any 
bond  other  than  the  bond  given  as  county 
collector.  All  duties  and  obligations 
now  Imposed  by  law  upon  county  treasurers 
In  counties  hawing  a population  of  less 
than  40,000  Inhabitants  according  to  the 
last  deoennial  United  States  census  are 
hereby  set  over  and  made  a part  of  the 
duties  and  obligations  of  the  ex  officio 
county  treasurer  as  provided  for  in  sec- 
tion 12132a." 

Oregon  County,  haring  less  than  40,000  Inhabitants,  comes 
within  the  provisions  of  this  section.  Sections  12132b  to  12138a 
are  designed  to  take  care  of  the  compensation  of  the  county  treasurer 
and  the  manner  in  which  he  shall  carry  out  his  duties  until  the  31st 
day  of  December,  1936. 

Section  12132a , supra,  is  plain  and  unequivocal  in  its  terns 
when  it  states  "such  collector  shall  act  as  ex  officio  treasurer 
and  perform  the  duties  attaohed  thereto  with  no  additional  remunera- 
tion other  than  such  moneys  as  are  allowed  by  law  for  his  services 
as  county  collector". 

Section  9933,  R.S.  Mo.  1929  still  governs  the  compensation 
of  the  collector  in  counties  of  the  population  of  Oregon  County.  It 
was  amended  by  the  Legislature  in  1933  (Laws  of  Mo.  1933,  p.  454) 
and  by  the  Dxtra  Session  of  the  Legislature  1933-34  (Laws  of  Mo.  193&-34 
Lxtra  Session,  page  134),  but  the  amendments  contained  therein  relate 
only  to  counties  of  between  50,000  and  60,000  inhabitants. 

Section  9896,  P.S.  Mo.  1929  relates  to  the  manner  in  which 
deputy  collectors  nay  be  appointed  and  was  not  in  any  wise  amended  by 

the  Legislature  in  1^33. 

CONCL  LION 


It  is  the  opinion  of  this  department  that  according  to  Sec- 
tion 12132a,  supra,  in  counties  of  less  than  40,000  inhabitants  the 
collector  is  to  assume  the  entire  duties  of  the  county  treasurer  on 
and  after  the  31st  day  of  December,  1936;  that  he  is  to  receive  no 
additional  compensation  therefor,  nor  is  he  entitled  to  the  appointment 
or  compensation  of  a deputy  by  the  county  court. 


Respectfully  submitted. 


OLLIVBR  W.  N0L3T, 
Assistant  Attorney  General 


APPROVED : 


nof  tec  si?  track, 

Attorney  General 


OWN:  AH 


MUNICIPALITIES  - Construction  of  Charter  provisions  of  Maplewood,  Mo 


June  1st,  1954* 

6 ^ 


Honorable  Charles  Alfcenbernd 
City  Attorney 
Maplewood,  Missouri 


| F ! L E D ! 

i 


Dear  sir* 


Ibis  acknowledges  receipt  of  your  request 
for  an  opinion,  which  Is  as  follows: 


"The  City  of  Maplewood,  St.  Louis 
County,  Missouri,  is  a City  of  the 
Third  Class  under  the  Alternative 
yora  of  Government* 

By  the  terms  of  ^ vised  Ordinance 
No.  6 of  said  City,  lection  2 provides 
that  the  Council  ahall,  at  Its  first 
meeting  after  Its  election,  appoint  a 
Marshal,  who  shall  be  the  Chief  of 
Police,  and  until  a change  by  future 
ordinance,  he  shall  also  be  Chief  of 
the  Fire  Department;  etc. 

The  present  Marshal  holds  all  three 
offices  but  is  only  paid  one  salary, 
namely,  that  as  Marshal. 

In  view  of  Section  18  of  Article  9 
of  the  btate  Constitution,  ifdiich  pro- 
vides, "No  person  ahall,  at  the  same 
time,  fill  two  municipal  offices, 
either  in  the  same  or  different  munici- 
palities", would  it  be  your  opinion 
that  above  Revised  Ordinance  »o«  6 1b 
void  because  it  conflicts  with  above 
Section  18  of  Article  9,  and  that  the 
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Marshal  cannot  legally  be  Chief  of 
Police  and  Chief  of  the  Wire  de- 
partment? 

May  1 call  your  attention  to  Section 
6012  R*  S.  Mo#,  1929,  which  reads 
that  the  Council  "may  require  an  of- 
ficer or  employe  to  perform  duties 
in  two  or  more  departments!  and  may 
make  such  other  rules  and  regulations  as 
may  be  necessary  or  proper  for  the 
efficient  end  economical  oonduct  of 
the  business  of  the  City*" 


We  understand  from  your  request  that  ordinance 
No*  6,  Section  2 provides*  among  other  things*  that  the  person 
elected  marshal  shall  be  ex-officio  Chief  of  : olice  and  Chief 
of  the  - Ire  department*  and  that  the  three  positions  are 
filled  by  one  individual# 

Under  the  above  facts,  it  would  appear  that  there 
Is  only  one  office  created*  namely*  that  of  marshal*  and  that 
the  duties  of  the  Chief  of  Police  and  Chief  of  the  Fire  de- 
partment are,  by  ordinance*  attached  to  and  made  a part  of 
the  (iGneral  duties  of  the  person  elected  to  the  office  of 
marshal*  There  is,  therefore,  only  one  office  to  be  filled* 
namely*  that  of  marshal* 

Section  18*  Article  IX  of  the  Constitution  of 
Missouri*  in  part*  provides* 


" eno  person  shall,  at  the  same  time* 
fill  two  municipal  offices*  either  in 
the  same  or  different  municipalities;  * n 


You  will  note  that  the  constitutional  provision 
refers  to  of rlcea#  and  since  there  Is  only  one  office  involved 
in  the  problem  presented  by  you*  it  is  the  opinion  of  this  de- 
partment that  the  above  constitutional  provision  has  no  appli- 
cation to  one  office  which  automatically  carries  with  it  the 
duties  of  Police  ^hief  and  Fire  Chief*  It  therefore  follows 
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that  the  above  ordinance.  No,  a,  is  not  In  conflict  with 
Section  13,  Article  DC  of  the  Constitution  of  -«llasouri# 


Yours  very  truly. 


PHAN'XIN  E.  REAGAN 

Assistant  Attorney  General 

APPROVE!: : 


Attorney  General 


FERiPE 


wholesale  .... 
LIQUOR  CONTROL  ACT:  Licensed/distributor  may  employ  agent  and 
agent  need  not  obtain  a license. 

, - L c . Z i 3 /e  • - n P 


June  13,  1934. 

i 

I FI  LED 


Hon.  E#W.  Allison, 
Prosecuting  Attorney, 
Holla,  Lissouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  May 
25,  1934  in  which  you  reouest  an  opinion  as  to  the  following 
state  of  facts: 


"A  wholesale  distributor  of  3.2  beer, 
holding  from  the  State  a wholesale 
dealer’s  license  and  having  a group  of 
counties  as  a district,  hires  a second 
man  in  one  of  his  oounties  to  take  orders 
and  deliver  the  beer  thereafter.  This 
hired  man  furnishes  his  own  truck  and 
is  paid  on  a straight  salary  basis- 
no  bonus  or  commissions.  The  beer  is  at 
all  times  the  property  of  the  wholesale 
distributor  or  dealer;  the  hired  man 
merely  taking  orders  from  retail  customers 
and  delivering  the  beer  for  the  distributor 
who  hires  him.  The  wholesale  dealer  sup- 
plies and  the  hired  man  ceeps  on  hand 
about  one  week’s  supply  in  advance  readjr 
for  delivery  to  retail  customers. 

Now  the  question:  Is  this  hired  man 
required,  under  the  3.2  per  cent  beer  law 
to  obtain  a distributor’s  license  from  the 
Food  L Drug  Commissioner? " 

Lav/s  of  Llissouri  1933,  page  256,  provide  for  the  manu- 
facture, sale  and  inspection  of  non-intoxicating  beer.  Sec.  13139a 
provides  in  part  as  follows: 

"Before  any  permit  required  by  this  article 
shall  be  issued,  the  annual  fee  required 
therefor  shall  be  paid  into  the  State 
Treasury,  and  the  receipt  for  such  payment 
filed  in  the  office  of  the  Food  and  Drug 
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Commissioner.  Annual  fees  required 
for  permits  authorized  by  this 
article  shall  be  as  follows: 

***** 

(b)  For  a permit  authorizing  the  sale 
in  this  state  by  any  distributor  or 
wholesaler,  other  than  the  manufacturer 
or  brewer  thereof,  of  non-intoxicating 
beer  ('50.00)  fifty  dollars. " 

Where  a person  conducts  the  same  business  at  several  different 
places,  as  a general  rule,  he  must  prooure  the  required  license  or 
pay  the  required  tax  for  each  establishment.  37  Corpus  Juris  210. 

In  the  case  of  State  v.  Hughes,  24  Mo.  147,  the  Court  said 
(l.c.  150): 

"The  indictment  is  for  selling  liquor 
in  St.  Louis  County  without  license. 

The  license  offered  permitted  the  sale 
at  a particular  place  in  the  county, 
namely,  in  block  Ho.  15,  of  the  City 
of  St.  Louis.  Now  my  own  impression 
is,  for  this  license  to  protect,  he 
must  show  that  be  sold  under  it— that 
is,  at  the  plaoe  permitted--otherwise, 
the  license  fail3  to  give  authority 
to  sell,  for  nowhere  else  except  at 
block  No.  15  aforesaid  is  he  authorized 
to  sell.  Thera  is  no  error  then 
committed  by  the  court  in  rejecting 
this  license  first  offered." 

However,  this  restriction  as  to  place  of  sale  must  not  be 
confused  with  the  proposition  of  persons  protected  by  the  permit 
or  license.  Absent  any  statutory  requirement  in  the  Missouri  Act, 
it  is  fundamental  that  a licensed  vendor  of  intoxicating  liquors  may 
employ  an  agent  to  carry  on  his  business,  and  the  agent  will  be 
under  the  protection  of  the  licensee. 

In  the  early  case  of  Haug  v.  Gillett,  14  Kan.  140,  the  Court 

held  i 

" A liquor  dealer  must  have  a license 
from  the  city  or  county  in  which  his 
store  is  kept.  With  such  license  he 
may  send  out  agents  and  take  orders  in 
any  part  of  the  state  for  goods  to  be 
selected  and  for.varded  from  the  stock 
kept  in  such  store,  and  is  not  required 
to  obtain  a license  from  the  authorities 
of  each  city  or  oounty  in  which  contracts 
are  made  therefor  by  such  agents." 


Hon.  E.W.  Allison 


-3- 


JUne  13,  1934 


In  the  opinion,  Judge  Brewer  said: 

"****The  proposition  involved  in 
this  case  is  substantially  that  a 
wholesale  liquor-dealer  having  a 
stock  of  goods  and  conducting  business 
in  a city  from  whose  authorities  he 
has  received  a license  cannot  send  out 
agents  and  take  orders  for  those  goods 
elsewhere  than  in  such  city  without 
first  obtaining  a license  fron  the 
authorities  of  each  city  or  county 
in  which  those  orders  are  taken.  The 
proposition  is  a broad  one,  and  the 
language  of  the  statute  should  bo  clear 
before  such  an  intention  is  imputed 
to  the  legislature.  The  legislature 
may  suppress  the  liouor  traffic  alto- 
gether, or  it  may  impose  such  restric- 
tions as  it  deems  wise. 

******* 

The  business  of  a wholesale  dealer  is 
carried  on  extensively,  generally  by 
agents— traveling-men,  as  they  are 
called— who  visit  the  different  towns, 
and  solicit  orders.  To  recognize  and 
license  such  a business,  and  at  the  same 
time  to  cut  off  one  of  the  ordinary 
methods  of  carrying  it  on,  while  it  is 
within  the  power  of  the  legislature, 
should  also  be  within  the  clear  meaning 
of  the  enactments. 

* * * V * * * 

But  where  was  the  sale  completed?  The 
contract  therefor  was  made  in  Topeka, 
but  did  any  title  pass  before  the  goods 
were  selected  and  separated  from  the 
whole  stock?  Clearly  not— and  therefore 
the  sale  7/as  not  completed  till  then. 

The  goods  were  selected  and  separated 
at  Leavenworth,  and  there  delivered  to 
the  carrier,  to  be  by  him  forwarded  to 
the  purchaser.  At  Leavenworth,  then, 
the  sale  was  completed,  and  there  Gillett 
had  a license.  3auchor  v.  Tarren,  33  N.H. 
183;  Boothby  v.  Plaisted,  51  N.H.  436. " 
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CONCLUSION 


In  view  of  the  foregoing,  i 1 § the  opinion  of  this  depart- 
ment that  a licensed  distributor  of  ^intoxicating  liouor  may- 
employ  an  agent  to  carry  on  his  business,  and  the  agent  need  not 
obtain  a license  so  to  do  from  the  Food  and  Drug  Commissioner; 
howoTor,  if  a licensed  distributor  maintain  warehouses  other  than 
that  wherein  he  is  licensed  to  do  business  as  a distributor,  then 
it  is  necessary  that  he  obtain  separate  licenses  from  the  Food 
and  Drug  Commissioner. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
ssistant  Attorney  General 


APPROVED: 


rTy  TToZTfHrar 

Attorney  General 
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COUNTY  COLLECTOR  - COUNTY  CL.RK. 


l.  Costs  collectible  fror.  the  tax- 
payer, when. 

Collector  entitled  to  pay  for 
making  list  of  delinquent  taxes 
although  not  collected  until 
tern  of  office  expires. 


Juno  2a,  1954 

IS 

Honorable  Leonard  L.  Alley 
Clerk  County  Court 
Princeton 
Missouri 


Dear  Mr* 


Letter  of  yourself  and  *r . George  dated  -.ay  19, 
1954  was  duly  received  by  this  Department.  The  letter  is 
as  follows: 

"Regarding  the  collection  of  tack  taxes 
as  set  forth  in  Section  9945  of  the  1955 
law,  we  would  like  to  have  .your  opinion  as 
to  the  following  matters. 

1.  - Is  the  collector's  cost  for  making 
the  delinquent  tax  looks  in  the  amount  of 
10#f,  (ten  cents),  ard  the  clerk  cost  in 
the  amount  of  5^  (five  cents),  as  set  forth 
in  this  section  collectable  from  the  tax 
payer  which  would  be  an  addition  to  the 
regular  taxes? 

2. -  Does  the  collector  who  makes  this 
back  tax  record  have  any  claim  for  hie  fee 
in  the  events  that  this  record  is  made 
Just  prior  to  the  expiration  of  his  term 
of  office  or  can  this  amount  be  collected 
by  the  incoming  collector  and  be  retained 
by  him? 

5.-  If  the  clerk's  cost  of  bi, (five  cents), 
per  tract  is  collectable  from  tax  payers 
should  this  amount  be  added  to  the  regular 
25«f,(  twenty-five) , per  tract  as  set  forth 
in  section  9969  when  transferring  delinquent 
taxes  to  the  consolidated  back  tax  books, 
or  is  this  amount  dropped  and  the  clerk 
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fees  discontinued* 

Trusting  that  this  information  will  be  fur- 
nished promptly  In  order  for  thla  county  to 
render  tax  reeelte  payable  on  your  opinion 
of  this  law,  we  are*" 


faction  994b  Laws  1953,  page  43d,  Is  at  follows; 

"Hereafter  as  often  as  any  delinquent  tax 
list  or  tax  bills  shall  be  reeelved  by 
the  county  court  or  o her  proper  tribunal 
or  officer  from  collectors  at  their  annual 
settle-ante,  the  same,  except  as  to  the 
list  of  delinquent  lands,  shall  te  made  by 
the  county  clerk,  and  as  to  the  delinquent 
lands  the  same  shall  be  entered  of  record 
in  the  county  collector's  office  by  the 
collector.  If  In  counties,  and  if  in  cities 
containing  a population  of  Jive  thousand 
or  ore  inhabitants,  by  the  proper  officer. 

Into  a ’back  tax  book,*  containing  the  same 
facts  and  In  the  cate  form  as  provided  in 
sections  9948  ard  9953,  as  to  lands,  city 
and  town  lots  now  delinquent!  exceofc  that 
In  counties  where  an  alphabetical  arrange- 
ment of  the  ’land  list’  in  the  assessor's 
book  shall  have  been  required  by  an  order 
of  the  county  court,  such  collector's  record 
of  the  delinquent  land  list  shall  be  made 
out  in  alphabetical  order.  In  tha  name  oft  the  owner. 
If  known,  and  If  the  owner  be  not  known, 
then  In  the  name  of  the  person  to  whom  the 
tract  or  lot  was  last  assessed!  the  collector 
shall  proceed  to  collect  the  taxes  due  thereon 
as  provided  In  this  chapter  In  reference  to 
taxes  now  delinquent!  all  taxes  hereafter 
becoming  delinquent  shall  bear  Interest  until 
paid  as  provided  by  section  9953,  and  shall 
also  be  subject  to  the  same  fees,  cosr’lssione 
and  charges  as  in  this  chapter  provided  for 
taxes  now  delinquent,  except  that  for  Taking 
and  recording  tho  delinquent  land  list,  the 
collector  who  rakes  such  book  and  the  clerk 
or  other  off! cor  who  makes  the  ’back  tax 
book*  shall  receive  only  ton  cents  per  tract. 
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city  or  town  lot,  and  the  clerk  for  comparing 
ar.d  authenticating  such  record  of  the  del  in* 
quent  list  of  land  and  lots  as  made  by  the 
collector  s.all  receive  five  cents  per  tract, 
city  or  town  lot." 


Seotlon  9969  Laws  1933,  page  429,  roads: 

"roes  shall  be  allowed  for  services  renderod 
under  the  provisions  of  this  article,  as 
follows*  To  the  collector,  except  In  such 
cities,  two  per  cent  on  all  sums  collected; 
In  such  cities,  two  percent  on  all  sums 
collected  - such  per  cent  to  be  taxed  as 
cost  end  collected  from  the  party  redeeming. 
To  the  county  collector,  for  recording  the 
list  of  delinquent  land  and  lots,  twenty- 
five  cents  per  tract,  to  be  taxed  as  coat 
and  collected  from  the  party  redeeming  such 
tract." 


1. 

xhe  general  rule  la  that  laws  imposing  taxes  are 
strictly  construed  against  the  taxing  power  and  In  favor  of 
the  person  sought  to  be  taxed,  so  that  unless  tnere  Is  ex- 
press authority  for  so  doing  costs  and  fees  can  not  to  col- 
lected from  the  taxpayer.  Ae  find  no  such  authority  In 
Section  9945. 

8. 

Section  9945  ~a»s  1933,  page  486,  provides  that 
'the  collector  who  -akJ3  such  book'  shall  receive  the  com- 
pensation for  nakln  sane,  so  chat  we  think  the  compensation 
for  the  preparation  of  such  record  by  a collector  prior  to 
the  expiration  of  his  term  of  of flee, should  oe  paid  to  the 
collector  preparing  such  record  although  payment  be  made 
after  his  term  of  office  expires. 

3. 

The  opinion  expressed  In  paragraph  One  hereof  will 
answer  your  questions  In  your  paragraph  Three. 

In  addition  to  what  Is  said  above  we  call  your  atten- 
tion to  the  fact  that  Section  9969  i^awe  1933,  page  429,  provides 
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that  the  twenty-five  cents  per  tract  for  recording  the 
Hat  of  delinquent  lands  I?  to  be  taxed  as  costs  and 
collected  fras  the  part.’-  redeeming  guch  tracts.  "To 
such  provision  as  this  appears  in  Section  9^45  above 
referred  to. 


Very  truly  yours. 


GILBERT  LAiAB 

Assistant  attorney  lensral. 


APPROVED: 


ffjTTcm-iiiicx — 

Attorney  General. 


GL:LC 


SCHOOL  DISTRICTS:  ) 
SCHOOL  MONEYS: 
DEPOSITORIES:  ' 


Board  of  education  of  school  district  required 
to  select  a depository  in  the  same  manner 
as  county  courts,  and  treasurer  of  school  district 
is  liable  for  loss  of  funds  not  deposited  in 
such  depository. 


\A 

July  18,  1954. 


i > v 


Mr.  E.  A.  Allen 
Ray more . Missouri 


Lear  Mr.  Allen: 


This  Department  acknowledges  receipt  of  your  letter 
dated  July  7,  1934.  as  follows: 

"I  ha we  Just  been  elected  Treasurer  of 
Haymore  Consolidated  school,  and  as 
such  officer  required  to  furnish  a bond 
in  the  penal  sum  of  Ten  Thousand  Dollars. 

"I  find  that  it  has  been,  and  still  is* 
the  custom  to  deposit  all  school  funds* 
without  security , in  the  bank  of  Haymore 
on  time  or  open  accounts.  So  long  as 
the  bank  remains  solvent  no  problem 
arises,  but  in  case  of  failure  the 
question  of  responsibility  for  the 
school  funds  presents  itself. 

"I  write  to  ask  what  the  responsibility 
of  the  Treasurer  for  funds  deposited  in 
a failed  bank*  if  deposit  Is  made  in  con- 
formity with  a resolution  of  the  school 
Board.  Does  the  School  District  accept 
the  bank  as  the  custodian  of  funds  de- 
posited and  relieve  the  bond  of  the 
Treasurer  t 

"Inasmuch  as  the  situation  is  i.nmediate, 
request  is  respectfully  made  that  an 
opinion  be  furnished  at  your  earliest 
convenience. * 
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1.  Section  9335,  H.  3.  Mo.  1929,  provides  as  follows) 

"The  treasurer,  before  entering  upon 
the  discharge  of  his  duties  as  such, 
shall  enter  into  a bond  to  the  state 
of  Missouri  , with  two  or  more  sureties, 
to  be  approved  by  the  board,  condition- 
ed that  he  will  render  a faithful  and 
just  account  of  all  money  that  may  come 
into  his  hands  as  such  treasurer,  and 
otherwise  perform  the  duties  of  his 
office  according  to  law— said  bond  to 
be  filed  with  the  secretary  of  the 
board;  and  thereafter  said  treasurer 
shall  be  the  custodian  of  all  school 
moneys  derived  from  taxation  for  school 
purposes  in  said  district  until  paid 
out  on  the  order  of  the  board,  and  on 
breach  of  the  conditions  of  said  bond, 
the  secretary  of  such  board,  or  any 
freeholder,  may  cause  suit  to  be  brougjht 
thereon,  which  suit  shall  be  prosecuted 
in  the  name  of  the  state  of  Missouri, 
at  the  relation  and  to  the  use  of  the 
proper  school  district." 


Section  9338,  H.  S.  Mo.  1929,  having  reference  to  the 
treasurer  of  the  board  of  education  of  any  town,  city  or  consol- 
idated school  district,  in  part  reads) 

■»****;  and  at  the  expiration  of  his 
term  of  office  said  treasurer  shall  de- 
liver over  to  his  successor  in  office  all 
books  and  papers,  with  all  moneys  or 
other  property  in  his  hands  and  also  all 
orders  he  may  have  redeemed  since  his 
last  annual  settlement  with  the  board  of 
education  and  with  the  county  clerk,  and 
take  the  duplicate  receipts  of  his  success- 
or therefor,  one  of  which  he  shall  deposit 
with  the  secretary  of  said  board  of  educa- 
tion and  the  other  with  the  clerk  of  said 
county  court." 


Mr.  E.  A.  Allen 


3 


July  IB,  1954. 


<>ection  9562,  R.  S.  Mo.  1989,  is  as  follows! 

"The  board  of  education  of  city,  town 
and  consolidated  school  districts  in 
this  state  shall  select  depositories 
for  the  funds  of  such  school  district 
in  the  saute  manner  as  is  provided  by 
law  for  the  selection  of  county  deposi- 
tories; and  they  nay  loan  any  moneys 
held  for  the  payment  of  outstanding 
bonds  upon  the  same  terms  and  upon  the 
same  conditions  as  provided  by  law  for 
loaning  county  and  school  moneys.” 


Turning  then  to  the  laws  governing  the  selection  of 
depositories  by  county  courts,  we  assume  that  your  board  of 
education  has  complied  with  all  of  the  provisions  of  the  statute 
relative  to  the  selection  of  the  depository,  that  is,  that  the 
board  of  education  has  proceeded  under  the  provisions  of  Section 
12184,  Revised  Statutes  of  Missouri,  1929,  by  advertising  for 
bids  for  the  school  funds  and  no  bids  were  received  by  the 
board  from  the  banking  corporations,  associations  or  individual 
bankers  in  your  county  and  that  all  of  the  banking  institutions 
in  your  county  have  failed  to  proceed  under  Sections  12184, 

12186,  12186  and  12187,  R.  3.  Mo.  1989,  to  submit  bids  for  such 
school  funds  and  the  giving  of  a bond,  or  bonds,  as  a depository 
for  such  funds. 

In  case  the  board  has  complied  with  the  sections  of  the 
statute  above  mentioned,  and  no  bids  have  been  submitted,  then, 
in  that  event,  the  board  may  go  to  Section  12189,  R.  S.  Mo.  1929, 
for  the  selection  of  a depository;  which  section  is  as  follows; 

"If  for  any  reason  the  banking  corporations, 
associations  or  individual  bankers  in  any 
county  shall  fail  or  refuse  to  submit  pro- 
posals to  act  as  county  depositaries  as 
provided  in  section  12186,  then,  and  in  that 
case,  the  county  court  shall  have  power  to 
deposit  the  funds  of  the  county  with  any  one 
or  more  of  the  banking  corporations,  associa- 
tions or  individual  bankers  in  the  county 
or  adjoining  counties,  in  such  sums  or 
amounts,  and  for  such  period  of  time,  as 
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the  court  may  deem  advisable,  at  such 
rate  of  interest,  not  less  than  one 
and  one-half  per  centum,  as  may  be 
agreed  upon  by  the  court  and  the  banker 
or  banking  concern  receiving  the  deposit) 
said  interest  to  oe  computed  upon  the 
daily  balances  due  the  county,  as  pro- 
vided in  section  12186,  and  any  bank  or 
banking  concern  agreeing  to  accept  de- 
posits under  the  provisions  of  this  seotion 
shall  execute  a bond  in  manner  and  fora 
as  prescribed  in  section  12187,  with  all 
the  conditions  therein  mentioned,  the  pen- 
alty of  such  bond  or  bonds  to  be  not  le  ss 
than  the  total  amount  of  the  county  funds 
to  be  deposited  with  such  bank  or  banking 
concern. " 


i‘he  duty  under  the  lav  of  selecting  a depository  unaer 
Section  9362,  above  set  out,  devolves  on  the  board  of  education 
and  it  should  first  proceed  under  the  first  four  sections  of 
Article  2,  Chapter  85.  revised  Statutes  of  Missouri,  1929,  being 
Sections  12184,  1218b,  12186  and  12187,  and  then  if  there  are  no 
bids  submitted  by  the  banks  the  board  should  then  proceed  under 
Section  12189  for  guidance,  and  under  such  seotion  the  board 
shall  have  power  to  deposit  its  school  f’mds  with  any  one  or 
more  of  the  banking  corporations,  associations  or  individual 
bankers  in  the  county  or  adjoining  counties  et  cetera,  that 
are  willing  to  comply  with  this  section  by  paying  tha  required 
Interest,  not  less  than  one  and  one-half  per  cent,  to  be  com- 
puted upon  daily  balances,  and  by  such  depository  executing 
the  bond  in  manner  and  form  as  prescribed  in  Section  12187. 


2.  Coming  now  to  the  question  of  the  liability  of  the  treas- 

urer of  the  board  on  his  official  bond  in  the  event  of  the  fail- 
ure of  the  board  to  select  a depository  and  a consequent  loss  of 
the  funds  In  the  hands  of  the  treasurer: 

In  the  case  of  (Jlase  v.  Shumard,  54  S.  W.  (2d)  726  1.  c. 
728,  it  is  said: 
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"It  Is  well  settled  that  a public  officer 
Is  an  Insurer  of  public  funds  which  he 
has  lawfully  received,  unless  the  legis- 
lature has  provided  otherwise.” 

As  was  said  by  the  Supreme  Court  In  the  case  of  City  of 
Kayette  v.  Silvey.  290  S.  »V.  1019.  1.  o.  1021} 

"*  * *The  general  rule,  which  Is  the  rule 
In  this  state.  Is  that  one  of  the  duties 
of  a public  officer  Intrusted  with  public 
money  Is  to  keep  such  funds  safely,  and 
that  duty  must  be  performed  at  the  peril 
of  sueh  officer.  Thus,  In  effect,  he  Is 
an  Insurer  of  public  funds  lawfully  In 
his  possession.  Shelton  v.  state,  53  Ind. 

331,  21  Am.  Kep.  197;  Thoms sen  v.  County, 

63  Heb.  777,  89  I.  W.  389,  57  L.  R.  A.  303. 

He  Is  therefore  liable  for  losses  uhich 
occur  even  without  his  fault.  Shelton  v. 

State,  supra.  This  standard  of  liability 
Is  bottomed  on  public  policy.  diversity 
City  v.  Schall,  275  Mo.  667,  205  S.  W.  631. 

"In  the  last  case  cited,  our  Supreme  Court, 
speaking  through  Blair,  P.  J.,  applied  this 
general  rule  to  a city  treasurer.  Into  whose 
hands  the  general  funds  of  the  city  had 
passed,  finding  that  the  mayor  and  aldermen 
had  directed  the  funds  placed  to  the  credit 
of  the  city  treasurer  In  a certain  trust  com- 
pany, which  later  failed.  The  treasurer  died, 
and  the  suit  was  Instituted  against  the  admin- 
istrator of  his  estate.  The  estate  was  held 
liable  under  the  general  bond,  notwithstanding 
the  fact  that  the  funds  had  been  so  deposited 
In  the  trust  company  at  the  direction  of  the 
board  of  aldermen.” 


In  the  case  of  Bragg  City  Special  Road  District  v.  Johnson, 
20  S.  ff.  (2d)  22,  1.  c.  £4,  66  A.  L.  R.  1053,  the  Missouri  Supreme 
Court  In  this  leading  case  said: 

"The  ruling  In  the  university  City  Case  was 
made  In  recognition  of  the  rule  followed  In 
this  State,  and  generally  followed  that  the 
liability  of  the  treasurer  of  a public  cor- 
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poration  for  its  funds  coaxing  Into  his  hands 
la  absolute.  State  ex  rsl.  T.  owell,  67  Mo. 
395;  29  Am.  Rep.  512;  State  ex  rel.  v.  Moore 
74  Mo.  413;  41  Am.  Rep.  322;  County  of  Meek- 
lenburg  v.  Beales.  Ill  Va.  691.  69  S.  E.  1032. 
L.  R.  A..  (K.  S.)  285.  The  rule  Is  one  found- 
ed upon  considerations  of  public  policy. " 


In  the  case  of  Fverton  Special  Road  District  Bank  of 
Everton,  65  S.  W.  355,  1.  c.  336.  the  3'  press  Court  stated: 

"In  selecting  a county  depository  the  steps 
may  be  all  regular  up  to  the  execution  of  a 
bond  by  the  depa&tory  and  then  If  the  bond 
given  does  not  substantially  comply  with  the 
requirements  of  the  statute,  the  depository 
selected  Is  not  the  legal  depository." 


In  the  case  of  Huntsville  Trust  Company  v.  Noel.  12  S.  W. 

(2d)  751.  1.  e.  754.  the  Supreme  Court  said: 

"As  heretofore  stated,  all  county  funds  are 
required  by  lav  to  be  deposited  In  a county 
depository*  The  officers  of  the  county 
charged  vlth  duties  relating  to  the  deposit 
of  such  funds  for  safe  keeping  are  agents 
of  limited  powers,  and  as  such  they  have  no 
authority  to  deposit  these  public  moneys  vlth 
any  other  than  a county  depository.  Nov  a 
bank  or  trust  company  does  not  become  a county 
depository  merely  by  being  designated  as  such 
In  an  order  of  the  county  court;  It  must 
qualify  as  a depository  by  giving  tha  security 
prescribed  by  section  95o5.  If.  therefore, 
the  trust  company  had  not  sc  qualified  on  June 
27.  1927.  the  deposit  of  the  county  funds  with 
it  vas  unlawful;  and  It.  in  receiving  such 
funds  under  color  of  being  a county  depository, 
wrongfully  obtained  possession  of  them.  The 
county  moneys  so  obtained  thereupon  became. 

In  the  hands  of  the  trust  company,  a trust  fund 
by  operation  of  lav.  These  funds  entered  into, 
became  commingled  with,  and  to  that  extent 
augmented,  the  trust  company's  assets  as  a 
whole.  Such  assets  may  therefore  be  Impressed 
vlth  the  trust  to  the  extent  of  the  funds  so 
wrongfully  obtained  and  commingled  with  them." 
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The  Springfield  Court  of  Appeals  followed  the  Huntsville 
Trust  Company  ease  in  the  ease  of  Consolidated  ?ehool  District 
v.  Citizens  Sayings  Bank,  21  S.  W.  (2d),  1.  c.  788,  and  the  Hunts- 
ville case  is  cited  vlth  approval  in  the  case  of  fihlte,  County 
Treasurer,  v.  >reenlee,  49  S.  I.  (2d)  132. 

Also,  in  the  case  of  Boone  County  v.  Cantley,  Commissioner, 
51  S.  W.  (2d)  56,  1.  c.  58,  the  Supreme  Court  further  said: 

"A  bank  which  has  given  a bond  that  does  not 
comply  vlth  the  provisions  of  Section  12187 
R.  S.  1929,  regardless  of  the  action  taken 
by  the  county  court  with  respect  to  it,  is 
not  a county  depository  either  in  law  or  in 
fact,  and  upon  the  receipt  of  county  funds 
by  such  a bank,  under  color  of  being  a county 
depositary,  a trust  as  to  funds  so  deposited 
arises  in  favor  of  the  county,  Huntsville 
Trust  Co.,  v.  Noel,  321  Mo.  749,  1.  c.  767; 

12  S.  W.  (2d)  751." 


In  the  case  of  State  ex  rel.  Cravens,  to  Dse  of  Consoli- 
dated School  District  No.  2,  v.  Thompson,  22  S.  V.  (2d)  1.  c.  198, 
the  court  made  the  following  statement  which  is  appropriate  to 
the  question  here  involved! 

"It  is  plaintiff's  position,  as  reflected 
in  the  first  assignment  of  error,  that  the 
recital  in  the  said  minute,  'Bond  of  D.  A. 

Thompson  as  treasurer  approved.  Money  to  be 
kept  in  Farmers  Trust  Co.,'  was  not  sufficient 
in  law  to  designate  a depository  for  the 
moneys  of  the  district  and  to  authorize 
Thompson  to  place  the  money  there,  because 
not  in  conformity  with  the  provisions  of 
sections  9582-9586,  Hev.  St.  1919,  govern- 
ing procedure  in  respect  to  county  funds; 
and  that,  whan  the  power  of  an  inferior 
body  to  do  a thing  depends  upon  a condition 
precedent  prescribed  by  statute,  all  the 
world  must  take  notice  of  that  limitation 
of  its  power  and  authority,  and  determine 
at  their  own  peril  whether  or  not  the  con- 
dition has  been  complied  with  and  the 
authority  granted;  and  that  the  act  of  the 
board  of  education  in  directing  by  minute 
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entry  only  that  the  funds  of  said  district 
oe  kept  in  the  Farmers'  Trust  Company  of 
Orant  City,  without  first  advertising  for 
bids,  and  without  requiring  a bond  of  the 
depository  selected,  was  void  and  of  no 
effect,  and  not  binding  on  the  district; 
and  that  it  was  the  duty  of  the  treasurer 
before  depositing  the  funds  with  tne  Fanners' 
Trust  Company  to  see  and  know  that  said 
depository  had  been  properly  and  legally 
selected  and  designated,  and  that  a bond  of 
said  trust  company  had  been  properly  approved 
and  filed,  and  his  failure  to  do  so  renders 
him  and  his  sureties  liable.” 


ve  think  the  foregoing  cases  fairly  reflect  the  law  of 
this  State  with  reference  to  the  liability  of  a person  who  is  the 
legal  custodian  of  public  funds. 


According  to  the  law  of  this  State  as  declared  in  the 
eases  of  City  of  Fayette  v.  Silvey;  Ever ton  Special  Boad  District  v. 
Bank  of  Kverton;  Boone  County  v.  Cantley;  and  State  ex  rel.  cravens 
v.  Thompson,  quoted  from  supra,  it  would  be  no  protection  to  the 
treasurer  of  a board  of  education  that  the  board  authorised  or 
directed  the  money  deposited  in  some  particular  banking  institution 
if  such  oanking  Institution  was  not  legally  selected  and  did  not 
qualify  as  a depository.  The  boaru  would  not  be  authorized  to 
accept  a bank  as  the  custodian  of  funds  which  was  not  properly 
selected  and  which  did  not  qualify  as  a depository. 


We  are  of  the  opinion  that  the  Board  of  gducation  of 
Raymore  Consolidated  School  District  is  required  to  select  a depos- 
itory for  the  school  funds  coming  into  your  hands  ee  aoove  pointed 
out  and  that  in  the  event  of  the  failure  to  do  so  you  would  be 
liable  on  your  official  bond  for  the  payment  to  your  successor  of 
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all  of  the  funds  coming  Into  your  hands  as  Treasurer  of  such 
district  whicn  had  not  been  otherwise  legally  paid  out. 


Yours  very  truly. 


GILBERT  LAMB 

Assistant  Attorney- General. 


APPROVED: 


ROY  MoKi.Tr RICK 
Attorney-General. 


GL:EO 


Home  Owners*  Loan  Corporation: 


Mr.  G.  P.  Allen, 

District  Appraiser, 

Home  Owners*  Loan  Corporation, 

Moberly,  Missouri. 

Dear  Sir:- 

We  have  your  letter  of  June  26,  1934,  in  which  an  opinion 
is  requested  as  follows: 

"Having  bothered  your  office  on  different 
occasions  regarding  a matter  of  County  School  Fund 
mortgages  I am  again  asking  your  opinion  as  follows: 

"Some  counties  have  made  loans  of  these  sacred 
school  funds  and  they  have  been  running  over  a 
period  of  years.  No  doubt  they  ware  good  loans  at  the 
time  they  were  made  but  I find  that  a good  many  of  them 
are  in  a bad  state  of  repair  and  worth  considerable  less 
than  the  school  fund  note.  The  home  owners  are  unable 
to  pay  their  interest  to  the  school  fund,  their  delinquent 
taxes,  and  let  alone  the  necessary  repairs  to  preserve  the 
property.  Unless  something  is  done  these  loans  will  be- 
come Of  very  little  value,  and  finally  the  property  will 
be  foreclosed  and  bring  but  little.  Experience  is  already 
teaching  seme  of  the  courts  this.  To  dispossess  the  home 
owners  makes  them  public  charity  persons,  and  the  home 
will  deteriorate  and  go  down  to  where  it  will  do  no  one 
any  good. 

"In  reading  section  9243  of  the  second  volume  of 
the  Revised  Statutes  of  1929,  we  find  that  the  duty 
of  the  courts  in  loaning  this  money  they  shall  not 
loan  for  oi  er  8#  nor  less  than  4 #.  On  unencumbered  real 
estate  worth  at  all  times  at  least  double  the  sum  loaned, 
as  explained  above,  many  of  them  are  not  worth  half  of  the 
sum  loaned  let  alone  being  double  what  the  loan  is. 

"One  court  has  advanoed  the  idea  that  they  cannot 
accept  the  bonds  of  this  corporation  for  the  reason 
they  do  not  bear  interest.  This  argument  is  met  that 
they  could  accept  them,  immediately  sell  them  and  reloan 
the  money  on  security  at  a rate  suitable  to  the  statutes. 


County  Court  cannot  make  a 
compromise  settlement  of 
loans  made  out  of  county 
school  fund,  nor  accept  what  can 
be  loaned  by  H.  0.  L.  C* 
thereafter* 


% 


August  20,  1934. 
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"The  question  now  is,  con  they  make  a com- 
promise settlement  on  these  loans  and  aeoept  what  can 
be  loaned  by  the  Corporation  where  it  is  neoessary  that 
we  repair  ami  put  the  property  in  a good  state  of  con- 
dition, or  would  it  be  best  that  they  sell  this  property? 

Then  they  know  what  the  value  is  and  they  could  let  the 
home  owner  redeem  it,  as  we  can  do  under  the  rules  and 
regulations  of  this  Corporation,  My  purpose  in  asking 
this  question  is  that  the  school  funds  may  be  saved  what 
they  can  be,  and  the  home  owners  not  be  dispossessed  of 
their  homes,  that  the  Corporation  will  purchase  material 
of  material  men,  furnish  labor  for  laboring  men,  put  the 
homes  in  a state  of  condition  whereby  they  will  be  fit  to 
live  in,  and  in  all  increase  the  value  of  all  property  in 
the  towns  and  locations  where  they  are  found.  Would  it 
be  better  policy  for  the  courts  to  sit  idly  by,  let  the 
property  go  to  nothing,  turn  the  home  owners  out  without 
shelter  and  make  them  subject  of  publlo  charity?  This  is 
exaotly  what  ia  going  to  happen  if  something  is  not  done, 

I have  viewed  a good  many  such  eases  and  believe  I know 
whereof  I speak, 

"Your  opinion  will  be  greatly  appreciated  and 
help  to  fit  in  and  set  some  of  the  courts  right  as  to 
what  should  be  done  in  a business-like  way  as  any  prudent 
business  man  would  do  though  they  don't  stick  on  the  letter 
of  seotlon  9243,  for  they  cannot  be  saved  and  do  so.  It  is 
impossible  after  the  condition  these  properties  have  gotten 
into.  We  are  ready  and  willing  to  help  save  these  homes, 
and  oan  do  so  with  the  oo-operation  of  the  authorities  and 
the  County  Courts,  Thanking  you  in  advance,  I remain 

Very  truly  yours, 

(Signed)  G.  P.  Allen 

Cistrlot  Appraiser, 

Hons  On were”  Loan  Corporation, 


On  Ootober  25,  1933,  we  rendered  an  opinion,  a copy  of 
same  being  enclosed  herewith,  which  opinion  in  effect  answers  the 
question  which  you  have  asked  in  your  letter. 

We  are  heartily  in  accord  with  the  sentiments  expressed 
in  your  letter,  and  sincerely  regret  our  inability  to  alter  our 
previous  opinion  to  the  extent  of  affording  sane  relief  in  a very 
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difficult  situation.  It  is  the  funotion  of  this  offloe,  however,  to 
merely  construe  the  law  aooording  to  the  letter  and  expressed  Intent 
thereof,  hence,  we  are  bound  within  rather  narrow  legal  limits  in 
the  rendering  of  opinions,  regardless  of  the  end  to  be  attained  or 
the  obvious  advisability  of  a oertaln  course  of  aotlon.  It  is  the 
function  of  the  oourts  of  this  state  to  deoide  matters  such  as  the 
one  at  issue. 


The  law  as  to  the  loaning  of  sehool  funds  and  thB  various 
procedures  oonneoted  therewith  is  plainly  set  out  in  the  statutes, 
oertaln  pertinent  seotions  of  whloh  are  quoted  in  the  opinion  attached 
hereto.  There  being  no  provision  whloh  could  be  construed  to  allow  a 
compromise  suoh  as  the  one  you  suggest,  we  are  constrained  to  hold 
that  suoh  oannot  be  effeoted  under  our  laws  as  they  now  stand. 

We  sincerely  trust  you  can  appreciate  the  position  which 
we  are  forced  to  assume. 


Very  truly  yours , 


CMHJr-LB 
i&c . 


CHARLES  M.  HGVTCLL,  Jr. 
Assistant  Attorney-General. 


APPROVED : 


Attorney-General 
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PROSECUTING  ATTORNEY:  Lotteries.  "Suit  Club”  whereby 

weekly  amount  paid  for 
certain  period  4 th  a 
chance  to  get  suit  before 
end  of  period  held 
violation  of  section 
4314  R.  S.  Mo.  1929 
against  lotteries. 

August  21,  1934. 


Mr.  E.  W.  Allison, 

Prosecuting  Attorney,  Phelps  County, 

Rolls,  Missouri. 

Dear  Sir:- 

We  have  your  letter  of  June  26,  1934,  in  which  is 
contained  a request  for  an  opinion  as  follows: 

"A  business  venture  proposed  in  this  Comity  has 
been  called  to  my  attention,  and,  being  uncertain  as  to 
the  legality  of  the  venture,  1 wish  to  ask  an  opinion 
of  the  Attorney  General  on  the  following  state  of  facte: 

"The  venture  is  termed  a raen*s  "Suit  Club",  whereby 
members  seek  to  obtain  suits  of  clothes.  The  club  will 
consist  of  about  one  hundred  members,  fie oh  member  is  to 
pay  #1  .00  per  week  for  twenty-five  weeks,  at  the  end  of 
which  period  eaoh  will  reoeive  a suit  of  clothes  or  top 
coat,  made  to  measure,  unless  such  member  has  drawn  a suit 
sooner,  as  outlined  below.  On  eaoh  Saturday  night  during  the 
life  of  the  olub,  same  one  member  will  reoeive  a suit  of 
clothes  for  the  amount  he  has  paid  in  to  that  date,  and  will 
then  drop  out,  eaoh  member  so  receiving  a suit  on  any  Saturday 
evening  will  be  chosen  by  a drawing.  Should  a member  desire 
to  drop  out  of  the  club  before  he  gets  a suit,  the  promoter 
agrees  to  refund  seventy-five  percent  of  what  such  member 
has  paid,  the  other  twenty-five  percent  to  be  retained  by 
the  promoter  as  his  expenses  of  operating  the  club.  The 
promoter  alleges  that  a om -hundred  member  club  would  show 
a profit  of  #4.50  per  suit  of  clothes,  gross,  and  out  of  this 
#4.50  comes  the  expenses  of  collection,  printing,  etc.  The 
promoter  does  not  maintain  a regularly  established  place  of 
business  as  a clothing  merchant,  or  any  other  kind  of  merchant, 
any  more  than  he  is  now  engaged  in  a business  of  taking  orders 
for  made  to  measure  suits. 

"Is  it  the  opinion  of  the  Attorney  General  that  the 
operation  of  a club  suoh  as  outlined  would  be  in  violation 
or  contravention  of  the  statutes,  especially  with  reference 
to  the  lottery  statutes?" 


£.  W. 


August  21st,  1934* 


Allis on --#2 


Section  4314,  Revised  Statutes  of  Missouri,  1929,  pro- 
vides as  follows: 

"See.  4314.  ESTABLISHING  LOTTERY.— PENALTY. 

If  any  person  shall  make  or  establish,  or  aid  or  assist 
in  making  or  establishing,  any  lottery,  gift  enterprise, 
polloy  or  scheme  of  drawing  in  the  nature  of  a lottery 
as  a business  or  evocation  in  this  state,  or  shall 
advertise  or  make  public,  or  eause  to  be  advertised  or 
made  publlo,  by  means  of  any  newspaper,  pamphlet,  olrcular, 
or  other  written  or  printed  notion  thereof,  printed  or 
olroulated  in  this  state,  any  such  lottery,  gift  enterprise, 
polloy  or  soheme  or  drawing  in  the  nature  of  a lottery, 
whether  the  same  is  being  or  is  to  be  conduoted,  held  or 
drawn  within  or  without  this  state,  he  shall  be  deeurnd 
guilty  of  a felony,  and,  upon  oonvletlon,  shall  be  punished 
by  Imprisonment  in  the  penitentiary  for  not  less  thm  two 
nor  more  than  five  years,  or  by  imprisonment  in  the  oounty 
Jail  or  workhouse  for  not  less  than  six  nor  mare  than 
twelve  month s." 

The  above  quoted  seotlon  is  the  same  section  as  section 
3562,  Revised  Statutes  of  Missouri,  1919.  We  have  two  oases  deolded 
by  the  Supreme  Court  of  Missouri  which  are  direotly  in  point  on  the 
present  question.  In  eaoh  oase,  operations  almost  Identical  to  those 
as  stated  in  your  letter  were  held  to  be  in  violation  of  the  seotlon 
of  the  1919  statutes. 

In  the  oase  of  State  vs.  iihierson,  1 S.  W.  (2nd)  109,  a 
plan  whereby  a furniture  oampany  sold  oontraots  to  oustomers  on  a 
basis  of  one  dollar  a week  until  fifty-five  dollars  had  been  paid, 
whereupon  the  purchaser  was  entitled  to  that  value  in  furniture, 
the  company  reserving  the  right  to  dlsoount  one  or  more  contracts 
each  week  by  charging  off  deferred  payments  and  delivering  the 
oontract  holder  fifty-five  dollars  worth  of  furniture  without 
further  payments,  was  held  a lottery  within  the  meaning  of  Article 
14,  Section  10  of  the  Constitution  of  Missouri,  and  Seotlon  3562, 
Revised  Statutes  of  Missouri,  1919. 

In  the  case  of  State  vs.  Meyer  Tailoring  Company,  25 
S.  W.  (2nd)  96,  a company  selling  arbitrarily  maturing  certificates 
for  suits  of  olothes  was  held  to  be  violating  the  Cooperative 
Companies  Aet  and  lottery  law.  (Const,  of  Mo.  Art  14,  seotlon  10; 
Revised  Statutes  of  Mo.  1919,  sections  3562  and  10237-10262). 
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Ths  language  used  by  Justice  alker,  at  pegs  111,  in 
the  oase  of  State  vs.  iinerscn,  above  cited,  is  very  much  to  the 
point: 


"The  crime  having  been  properly  charged,  the 
proof  of  the  existence  of  the  elements  necessary  to 
establish  it  are  held  to  be  consideration,  chance, 
and  a prise.  Were  these  elements  shown  to  have  been 
present  in  the  Instant  case?  Let  the  faote  bear  witness. 
The  moving  consideration  in  the  making  of  the  oontraot 
was  the  payment  by  the  holder  of  weekly  installments;  the 
ohanoe  was  that  of  an  early  selection  of  the  holder* s 
oontraot  for  a discount;  and  the  prize  was  the  furniture 
to  be  received.  Further  than  this,  the  Inequality  between 
the  different  oontraot  holders  whereby  one  might  seoure 
$55  worth  of  furniture  for  a few  dollars  while  another 
would  be  required  to  pay  that  amount  in  full  for  the  same 
quantity  of  furniture  constituted  a prize,  within  the  mean- 
ing of  the  Constitution.  The  lack  of  knowledge  of  a holder, 
as  to  when  his  oontraot  would  be  discounted  constituted  a 
chance  within  the  contemplation  of  the  law." 

From  the  above,  it  is  evident  that  a business  venture 
operated  as  stated  in  your  letter  clearly  violates  our  law  against 
lotteries,  (seotlon  4314,  R.  S.  Mo.  1929,  quoted  earlier  in  this 
opinion).  The  elements  of  consideration,  ohanoe  and  prize  are 
the  tests  and  are  manifestly  existent  in  the  instant  case. 

Very  truly  yours. 


CHARLES  M.  HOWELL,  Jr. 
Assistant  Attorney-General. 

CUHjr-MB 

APPROVED: 


Attorney-General 


NEPOTISM: -Under  Sej&iioii_.8Q2S*-il $. . Ko . 1929,  Mayor,  City  Council 
^nd  Judges  of  the  County  Court  elect  Commissioners.  If 
ember  of  City  Council  par  ;ipe,tes  in  the  election  of 
relative  within  prohibited  degree,  such  election  would 
be  illegal. 


Mr.  Graer  H.  Avery, 

Prosecuting  Attorney, 

Troy,  Missouri. 

Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter  in  which 
you  Inquire  as  follows: 

"The  matter  of  nepotism  entering  in  the 
appo intment  of  a Coramissioner  or  a Special 
Road  District  has  oome  up  in  this  county, 
and  the  County  Court  has  requested  that  I 
obtain  your  opinion  as  to  whether  or  not 
it  applies  in  this  case. 

I refer  you  to  Section  8026,  R.  8.  Mo.  1929, 
providing  for  the  appointment  of  said  com- 
missioners. It  provides  that  the  Mayor  of 
any  city  or  town  and  the  members  of  the 
City  Council,  within  any  special  road  dis- 
trict, together  with  the  members  of  the 
County  Court  shall  appoint  the  Commissioners. 

The  situation  we  have  is  that  the  City 
Council  and  Mayor  have  recommended  or 
voted  for  three  Commissioners,  one  of 
which  is  to  be  selected.  One  man  suggest- 
ed is  a brother  of  one  of  the  City  Council 
members,  and  another  man  suggested  is  a 
nephew  of  one  of  the  members  of  the  City 
Council.  The  third  man  suggested  has  only 
one  vote  of  the  City  Council  and,  therefore, 
if  he  received  the  votes  of  the  members  of 
the  County  Court  unanimously,  he  would 
still  lack  a majority  vote* 

The  Question  has  been  raised  as  to  whether 
the  two  men  who  have  relatives  on  the  City 
Council  are  disqualified  by  reason  of  said 
relationship.  Both  men  are  qualified  and 
capable  to  act.  I am  personally  of  the  op- 
inion that  they  are  not  disqualified.  I 
feel  that  in  reality  the  appointment  is 
made  by  the  County  Court,  with  the  advice 
and  suggestion  of  the  Mayor  and  Council, 
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I think  it  would  be  a Strained  and  unjusti- 
fied construction  of  the  Sons ti tut  ion  to 
make  it  applicable  in  this  case.  However, 
the  County  Court  desire  the  opinion  of  your 
Department  before  they  act,  and  I trust  you 
will  favor  me  with  an  opinion  before  the 
first  Monday  in  April , the  next  meeting  date 
of  the  County  Court." 


Section  13  of  Article  XIV  of  the  Constitution  of 
Missouri  prow  ides  as  follows: 


"Any  public  officer  or  employe  of  this  State 
or  of  any  political  subdivision  thereof  who 
shall,  by  virtue  of  said  office  or  employment, 
have  the  right  to  name  or  appoint  any  person 
to  render  service  to  the  State  or  to  any 
political  subdivision  thereof,  and  who  shall 
• name  or  appoint  to  such  service  any  relative 
within  the  fourth  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby  forfeit 
his  or  her  office  or  employment." 

Under  the  foregoing  section  it  is  illegal  to  appoint 
to  office  a relative  within  the  fourth  degree.  You  apparently 
concede  that  position  but  are  of  the  opinion  that  by  reason 
of  Section  8026,  H.  S.  Mo.  1929,  it  would  be  proper  for  the 
representatives  of  the  district  to  appoint  relatives  of  mem- 
bers of  the  City  Uouncil.  Section  8026,  ft.  S.  K0.  1939, 
prcvides  ae  follows: 

"The  mayor  and  members  of  the  eity  council 
of  any  city  or  town  within  any  special  road 
district  thus  organised,  together  with  the 
members  of  the  county  court  of  the  county 
in  which  said  district  is  located,  at  a meet- 
ing to  be  held  in  the  county  court  room,  at 
which  meeting  the  presiding  judge  of  the 
county  court  shall  preside  and  the  county 
cleric  shall  act  as  el  eric , within  two  weeks 
after  the  voters  within  the  territory  of 
such  proposed  district  shall  adopt  the  pro- 
visions of  this  article,  shall,  by  order  of 
record  to  be  kept  by  the  county  clerk,  appoint 
a board  of  commies loners  composed  of  three 
persons,  designating  one  to  serve  for  three 
years , one  for  two  years  and  one  for  one  year, 
and  in  February  every  year  thereafter  one 
commissioner  shall  be  appointed  as  above  speci- 
fied, to  serve  for  three  years;  all  such  com- 
missioners shall  be  resident  taxpayers  of 
the  district,  and  shall  serve  until  their 
successors  are  appointed  and  qualified,  va- 
cancies to  be  filled  as  original  appointments 
are  made.  Resignations  shall  be  to  the 
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county  clerk.  Removal  fro®  the  district 
shall  create  a vacancy.  Such  commissioners, 
before  entering  upon  the  discharge  of  their 
duties,  shall  take  oath  of  office,  to  be 
administered  by  the  clerk  of  the  county 
courts  Provided,  that  where  the  city  is 
located  a greater  distance  than  ten  miles 
fro®  the  meeting  place  of  the  county  court, 
the  mayor  and  City  council  of  the  city  or 
town  within  the  road  district  for  which 
commissioners  are  to  be  appointed,  may 
make  a written  certificate  of  their  choice 
of  the  commissioner  or  commissioners  to 
be  appointed,  designating  their  first, 
second  and  third  choice  and  seal  the  same 
and  transmit  it  to  the  county  clerk  by 
mail  or  by  special  messenger  and  the  choice 
and  selection  designated  in  such  certificate 
shall  be  given  the  same  consideration  as 
though  the  board  and  mayor  were  present 
at  the  meeting  of  the  court;  Provided, 
that  such  certificate  shall  be  given  over 
the  signature  of  the  aaydr  or  acting  mayor 
attested  by  the  seal  of  the  city  and  signa- 
ture of  the  city  clerk.* 

Under  the  foregoing  section  the  mayor  and  members  of 
the  city  council,  along  with  the  Judges  of  the  county  court, 
comprise  the  committee  or  board  which  represents  the  dis- 
trict in  the  selection  of  commissioners.  Under  the  terms 
of  the  statute  the  mayor  and  members  of  the  city  council 
have  as  much  voice  in  the  selection  of  the  commissioners 
as  do  the  Judges  of  the  county  court.  The  Supreme  Court, 
in  construing  this  section  in  Stats  ex  inf.  Holt  v.  Meyer, 

13  8.  W.  (2d)  489  , 490,  says  as  follows; 

•Relator  assumes  the  mayor  and  councilaen  act 
as  officers  of  the  city  in  appointing  com- 
missioners. As  stated,  the  mayor  and  members 
of  the  council  and  members  of  the  County  court 
do  not  participate  in  the  msitiag  as  officers 
of  either  the  city  or  county,  but  as  repre- 
sentatives of  the  whole  district,  for  the  sole 
purpose  of  appointing  commissioners. 

The  statute  no  more  limits  the  mayor  and  mem- 
bers of  the  council  to  one  vote  than  it  limits 
the  members  of  the  county  court  to  one  vote. 

Ho  doubt  the  lawmakers  assumed  the  members  of 
the  meeting  would  be  so  interested  in  the  wel- 
fare of  the  district  that  they  would  not  permit 
rivalry  between  the  county  aodrt  and  the  city 
council  to  interfere  with  the  honest  performance 
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of  their  duty.  Each  member  of  the  meeting  is 
authorised  to  participate  in  the  appointment, 
and,  absent  a word  in  the  statute  to  the  con- 
trary, we  must  hold  each  member  of  the  meet- 
ing to  have  a vote.* 

Dnder  the  foregoing  decision,  each  member  of  the  city 
council  has  a vote  and,  along  with  the  mayor,  has  Just  as 
important  a part  in  the  appointment  of  the  coshb  is  sinners  as 
does  the  County  court.  It  is  true  that  the  section  further 
provides  that  the  mayor  and  city  council  may  make  a written 
certificate  of  their  choice,  where  the  city  is  located  a 
greater  distance  than  ten  miles  fro®  the  meeting  place  of 
the  county  court,  but  in  the  above  decision,  at  page  491,  it 
is  said  that:  "The  choice  designated  in  the  certificate 
must  be  given  the  same  consideration  as  though  the  mayor  and 
members  of  the  council  were  present." 

We  therefore  conclude  that  the  fact  that  they  may 
vote  by  certificate  does  not  in  the  least  take  away  their 
right  to  name  or  appoint.  It  is  the  act  of  naming  and 
appointing  a relative  that  is  illegal  and  the  relative  so 
elected  cannot  demand  the  fulfillment  of  the  appointment. 

We  conclude,  therefore,  that  a person  who  is  related  within 
the  prohibited  degree  to  members  of  the  city  council  cannot 
be  legally  appointed  or  elected  as  commissioner  of  this  road 
district.  That  a road  district  is  a political  subdivision 
of  the  State  is  a matter  that  cannot  be  controverted.  A 
Commissioner  elect eu  to  serve  the  district  is  rendering  ser- 
vice to  a political  subdivision,  within  the  prohibition  of 
the  Constitution,  and  if  such  commissioner  is  related  to  a 
member  of  the  city  council  who  participated  in  his  election 
and  appointment,  then  we  believe  that  such  election  is 
illegal. 

It  is  therefore  the  opinion  of  this  Department  that 
under  Section  8036,  and  the  above  decision,  the  mayor  and 
members  of  the  city  council  are  Just  as  much  a part  of  the 
appointing  power  and  have  the  same  right  to  name  the 
commissioner  as  do  the  Judges  of  the  bounty  Oourt,  and  that 
a person  related  within  the  prohibited  degree  to  members 
of  the  city  council  would  be  Illegally  elected  or  appointed* 


Tery  truly  yours. 


APPRO FED: 


FRANK  W.  HATES, 

Assistant  Attorney  General. 
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UK1MES  AIU'  .'•UBlBhMi'IKT: -Under  section  4287 , K.  ».  MO.  1929, 

it  is  unlawful  to  operate  slot  machines. 


: r.  0.  K.  Armstrong, 
1074  orth  Clay, 
Soringfield,  Missouri. 

De^r  Sir: 


Ve  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

"There  seems  to  be  a great  difference 
of  opinion  over  the  state  as  to  whether 
or  not  the  operation  of  so-called  clot 
machines  is  legal  in  Missouri.  I wish 
you  would  kindly  give  me  an  opinion  on 
that  subject* 

"7i hat  I have  in  mind,  of  course,  are  the 
machines  that  'play1  money,  or  its  equiv- 
alent; nickels,  dimes,  quarters,  and  tie 
like;  or  slugs  that  can  be  bought  or  ex- 
changed for  money. 

"Differences  of  opinion  on  this  subject, 
as  to  whether  or  not  slot  machines  violate 
state  laws  against  gambling,  extend  to 
the  prosecuting  attorneys  of  the  vnrious 
counties,  some  ruling  one  way,  and  come 
another.  It  seems  to  me  that  a clear-cut 
ruling  from  your  office  would  be  valuable." 

Section  4287,  R.  S.  Mo.  1939,  nrovides  as  follows: 

"Every  person  who  shall  set  uo  or  keen 
any  table  or  gaming  device  commonly 
called  ABC,  faro  bank,  E 0,  roulette, 
equality,  keno,  slot  machine,  stand  or 
device  of  whatever  pattern,  kind  or  make, 
or  however  worked,  operated  or  manipulated, 
or  any  kind  of  gambling  table  or  gambling 
adapted,  devised  and  designed  for  the 
ouroose  of  playing  any  game  of  chance  for 
ra  mey  or  property  and  shall  induce,  entice 
or  permit  any  person  to  bet  or  play  at  or 
uoon  any  such  gaming  table  or  gambling 
device,  or  at  or  upon  any  game  olayed  or 
by  means  of  such  table  or  gambling  device 
or  on  the  side  or  against  the  keeper 
thereof,  ahall,  on  conviction,  be  adjudged 
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guilty  of  a felony,  and  shall  be  punished 
by  imprisonment  in  the  penitentiary  for 
a term  of  not  less  than  two  nor  more  than 
five  years,  or  b7  imprisonment  in  the 
county  jail  for  a tern  not  less  than  six 
nor  more  than  twelve  months." 

Under  the  foregoing  section  me  conclude  that  it 
is  illegal  to  operate  a slot  machine  in  this  State,  whether 
they  pay  in  money  or  slugs  that  can  be  exchanged  for  m^ney 
or  merchandise.  As  a matter  of  fact,  the  above  section 
specifically  nrohibits  the  operation  of  a slot  machine. 

In  State  v.  lollnow,  14  S.  *1.  (2d)  574,  the  defendant 
wa e convicted  of  keeping  a gambling  device  in  the  form 
of  a slot  machine  and  his  conviction  was  affirmed  by  the 
Supreme  Court.  In  that  case  the  Court  described  the 
Tachine  as  follows: 

'•It  was  o erated  bv  putting  a nickel  in 
the  slot  and  taking  out  mint  or  some- 
thing of  the  kind.  The  machine  itself, 
ns  re  constructed,  did  not  “>ay  the  olayer 
when  he  won.  The  winner  wrc  paid  b”  the 
man  in  whose  place  the  machine  was  oner- 
ated. Peikert  testified  that  the  winner 
who  nut  his  nickel  in  the  slot  was  not 
paid  out  of  the  machine,  but  Peikert 
himself  paid  the  noney  out  of  his  pocket, 
and  he  was  reimbursed  by  the  earnings 
of  the  machine,  which  came  into  an 
aluminum  box,  attached  to  the  left  side 
and  kent  locked.  The  evidence  sufficient- 
ly shows  that  it  was  a gambling  device, 
cleverly  constructed  in  an  attempt  to 
evade  the  law." 

In  ioberly  v.  Deskin,  169  I!o.  Anp.  672,  the 
conviction  for  operating  a gambling  device  in  the  form  of 
a slot  machine  was  also  af  firmed.  In  that  case  the  machine 
was  termed  an  'Automatic  Gum  Vender. ' The  maohine  was 
operated  by  either  placing  a nickel  or  a metal  trade  c ieck 
into  the  slot  and  the  machine  always  delivered  a package 
of  gum,  and  at  various  occasions  a cruantity  of  trade 
c tecks  which  were  redeemable  with  the  owner  of  the  place 
of  business.  The  Court,  in  discussing  the  gaming  device, 
says: 


“In  legal  significance  the  term  •gaming 
device'  and  gambling  device'  are  synono- 
mous  (State  ▼.  ohr,  55  *o.  Aop.  329) 
and  include  all  instruments , implements, 
devices  and  means  which  are  made  and  used 
in  unlawful  gaming. " 
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In  view  of  toe  foregoing  section  and  decisions, 
*e  ore  of  the  opinion  that  it  is  illegal  and  unlawful  to 
ooerate  a gaming  or  gambling  device  in  the  form  of  a.  slot 
machine  in  this  State. 


Very  tr'.ilv  yours, 


FRANK  ff.  HAYS3, 

Assistant  Attorney  General. 
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^ELATING  TO  TiiE  SUBJECT  OF  LOTTERIES  AS  DEFINED  BY  OUR 
STATUTE.:  ADD  CONSTITUTION: 
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Hon*  Frank  K*  -ohoy 
roeeeuting  attorney 
.’Uaelat-ippi  u unty 
Ch  rleston,  f.ie»ouri 

^e.*-.r  Sir* 

e ac^awleujo  - ocelot  f your  letter  August 
- let,  lu34,  in  you  aute  and  Inquire  ns  folio-  at 

"If  A*  -*uu  two  taouaanu  ac.ca  of  lane  all 
in  cultivation  t.i&t  lye  oil  a. jc  ie  real 
c.>eap  ot  v40  pt.r  nc.e  oven  if  it  were  wit.*» 
out  any  Dull.-ii^o  of  ary  kind*  ;-a  a 
otter  of  fact  tne  land  ..ad  a lot;:,  on  it 
of  ov-ar  sixty  xt  lara  per  acre*  Thao  are 
si«V  J^/ci'v  t;.at  will  uqy  five  acre  tracts 
at  t-.ia  price*  mere  l*ap  ena  to  be  t o 
thousand  ac.  ee  of  t.e  land  a:tu  tnere  are 
atjut  IS  c.etc  of  Ouildi:.t;e  or.  the  place* 
me  sets  of  oaildlnga  would  cot  t f rota 
;lk>00  to  eijht  hundred  do  1 ’.are  ouch  and 
of  cource  one  could  not  afford  to  aeli  a 
five  acre  tract  for  "JOG  with  a act  of 
these  Ouildii^e  on  it  unices  ..e  knew  he 
was  joiiy;  to  cell  tue  -set  of  tue  la.au* 

le  it  stfainet  t.<6  law  to  divide  this  land 
into  400  five  acre  tracts  lettin;  t..e 
buildings  on  t:.e  placa  he  on  any  tract 
they  -i£  t*  -'.ell  400  five  acre  tracts 
for  % 00  per  five  acre  tract  and  after 
all  tracts  axe  sol.,  let  each  raan  draw  for 
choice  of  tracts*  or  n-.jsber  each  tract 
and  let  a aan  draw  tue  tract  he  ;.:eta* 

very  one  of  there  tract®  is  wortu  t..e 
xaoney  and  every  oar.  will  get  a ti  ct*  It 
io  Just  a queetion  aa  to  net-.er  or  not 
t..e  fact  one  oigr.t  jet  q cet  of  huildingo 
worth  :uany  ti  ee  oore  than  t.e  five  acre 
tract  itoeif  would  .ake  this  a lottery, 
owever  it  aeoc*  to  no  t.*at  if  every  x>n 
jet  value  t-.ere  could  he  nothing  wrong 
with  ti.ie  transaction. 
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t’ lease  advice  »e  as  to  w.iOtber  or  not  a 
er.le  or  title  kind  t-,.»ould  o®  steppe  and 
w -at  law  la  violates  if  an.*" 


1* 

JLft  k •-.■^iriXkaUfth  k*  keatSS  k£ 

s.--,.,e  vilue*  c-,'-.co  jy;  lot* 

Article  XIV  Tectlon  1C  of  ti^e  Constitution 
of  * 1 scour i provic.cc  ee  follow at 

•The  General  Assembly  scull  iiave  no 
power  to  authorise  lotteries  or  gilt 
enterprise#  for  aiy  purpose f and  shall 
pass  la-.s  to  prohibit  t .e  sale  of 
lottery  or  gift  enterprise  tlekete,  or 
ticket©  in  any  schovo  in  tne  nature  of 
a lottery  | in  this  > tate|  era!  all  acts 
or  parte  of  acts  heretofore  pas  see  by 
tee  Legislature  of  this  rtato,  authorising 
a lottery  or  lotteries,  and  all  ^ts 
an©  .vuie  to  ry  thereof  or  supplemental  there* 
to,  are  hereby  avoided*" 

'Section  4314  K*f»*  102 ‘J,  provlaes  ae  follows 

"If  any  person  shall  soke  or  establish 
or  ala  or  asol.  t in  raakiaf-  or  establish- 
lag,  any  lottery,  gift  enterprise,  policy 
or  schene  of  drawing  in  t-.e  nature  of  a 
lottery  as  a Uueln«aa  or  avocation  in 
t is  state,  or  shall  advertise  or  raaxc 
public,  or  ch-sc  to  he  advertised  or  .tads 
public,  by  means  of  any  newsp^or,  pua* 
pniet,  circular,  or  other  written  or 
printed  notice  thereof,  printed  or  cir- 
culated in  tuts  state,  any  ©uch  lottery, 
gift  enterprise,  policy  or  ae^ae  or 
drawing  in  the  nature  of  a lottery,  - aether 
the  aawc  is  being  or  la  to  he  conducted, 
neld  or  drawn  within  or  without  this  si  te, 
• shall  s«  sensed  guilty  of  a felony,  and, 
upon  conviction,  shall  be  punished  cy  iat» 
prison,  lent  in  the  penitentiary  for  not 
lees  than  two  nor  moro  than  five  years,  or 
yj  imprisonment  in  tie  county  «$&il  or  work* 
houso  for  net  lose  than  six  nor  more  than 
twelve  uonthe*" 

In  State  v usifora,  70  mo*  1*  c*  650,  tho 
court  speaking  through  Judge  Norton,  said* 

"The  ten  lottery  has  no.  technical  ssanfif 
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in  the  Xti'i  | distinct  i'i-ot.  ito  popular 
ei  aificfitio:»t  a»..  it  is  <.  efineu  by  various 
!•:-  icogrupaers,  as  follows!  di.tribn* 
tier*  of  prise©  and  olanku  by  $ .&acom& 
of  baiariu.  in  vuich  wan 11  eu-io  .;rs 
ventured  for  the  chance  of  obtaining  a 
large-  value  either  in  nonay  or  otner 
articles*  ■ orcectei  let*  sc be  :.e  for 

the  .distribution  of  prises  by  c.w*nee* * 
hoovler'e  ^ict*  aistrij.tion  of 
prize*.  by  lot  or  chnnoo*-  abater* » Diet* 

kino  of  g*.;ae  of  hazard*  wherein  several 
lots  of  ucrebanbiee  tue  ue  e sited  in 
p-  isea  for  t e ba  ©fit  -^f  t^e  fortunate*" 

..ate*  cyclone*.. la*  -A  sort  of  gu..  nj  con* 
tract  by  waich,  for  a valuable  coneluera** 
tioa*  om  £a&y*  by  favor  of  t..e  lot9  oou-in 
a pri  e of  a vulue  superior  to  the  anount 
or  traits  of  th&t  which  he  risks* " Aiaerioan 
cyclopedia*  lt9  C.«re:or©9  sp >earst  fron 
all  these  authorities  taat  when  t .arc  is 
a ulatrlbution  of  prises  of  so-e  value v 
by  ci.arce  or  1st*  this  constitutes  lottery* 
Tenting  tue  jeherae*  rhica  the  agreed  state* 
eat  of  facto  uia closes  in  t 1g  ense,  uy 
t.*e  above  definition  of  t..e  core  lottery* 
arw.  it  is  cleanly  c.Araeeo  by  it*  The 
subscription  price  of  tbs  kanaae  City  Ti. -os9 
•*aen  paid  by  the  subscriber*  entitled  hits 
to  a copy  of  t e paper  sad  also  to  a ticket 
v.ieu  aijght  drav:  a prise  (as  a or  instance  * 
a piano}*  worth  a hundreu  old  acre  than  the 
subscription  pries  of  the  paper*  The  \lvnvtm 
i ng  of  juCu  a prise  under  the  ochesae  vac 
within  tiite  range  of  probabilities*  one* 
uoubtlesc*  t&ny  subscript  ions  for  the  paper 
were  smde  ami  inuuceu  solely  by  the  ton* 
alteration  that  t..e  person  suuecribiJig  «ou& 

•>e  entitled  to  a tlc&at  wuien  ulgut  bring 
to  hi  . ©o .’jp  one  of  L<;e  ranny  valuable  p:  izee 
to  oe  disposal  of  in  the  crawing*  rhe  fact 
t.  at  t..e  subscription  prices  of  t.:e  'iJUaeo 
roe  not  increased*  doe®  not  alter  tie 
character  of  the  ochsae*  inasmuch  us  tho 
price  pnlu  entitled  the  subscriber  to  a 
ticket  in  t.*e  lottery  ac  well  ac  to  a copy 
of  the  paper*" 

In  ftate  ex  rel  ?to  >c  Planners  v.  iogbes*  299 

°*  * 633*4 9 the  court  odd* 

"The  first  question  r ced  Is  whether  relator ve 
plan  or  aches*  is  a lottery  or  in  the  nature 
of  a lottery  within  the  seaning  of  faction  10 


oom  Prank.  • '-ehfcyp 


epte-her  1 - th,  ly34 


of  rticle  >:IV  of  thi  Constitution  which 
forbid*  t authorization  of  lotteries 
or  £ift  ent<  rprisee  for  any  yo;  pose* 
rue  terra  “lottery  |fl  taua  uee<...,  includes 
ever/  -©vice  v hereby  anything  of  ve iuo  is, 
for  a consideration,  ello  .tod  by  chance* 

( tat*  v*  Seeker,  £48  o.  i*  c*  660;  tat© 
v*  uidforu,  73  a*  647 1 17  It*  C*  L*  p* 

12  2,  vise*  XO* ) Cojwjideration,  chuucc, 
yrire— these  arc  t..e  ele.ionta*  That  :s* 
la  tor*  a p .an  I.ciudoc  the  hirst  ernnot  be 
denied*  The  questions  debate  relate  to 
the  second  and  third*  The  fact  that  each 
certificate  holder  eventually  night  or 
voulu  receive  an  araount  equal  to  the 
,:;ret;a to  of  hie  pciywcate  can  sake  no  lf« 
Terence  if,  in  o-c.lt ion  each  secured  a ciiancc 
for  a prize*  *• 

In  t&te  v*  uecker,  S48  ; o*  1*  c*  660,  the 
c urt  soldi 

‘•It  is  not  denied  thet  t-i©  terra  **XotteiyM 
is,  a*  inti. rpretco  ay  the  courts  of  otuor 
tatea , broad  enough  to  include  every 
punieiuiule  plan,  ueae  :*  or  device  vuereby 
ary  thing  of  value  ie  diepoeed  of  b.  lot 
or  chance,  and  it  ie  n>t  eontcr*.ei  Ueie 
yet  hae  been  revised  nor  t.*at  t .ere  could 
be  Uevlsed  any  oche.ue  in  tne  nature  of  a 
lottery  that  the  terra  lottery  is  .tot,  se 
t.»ue  interpreted,  broad  enough  to  cover* 

It  ie  eaid,  ever,  the  fro tero  of  the 
CoijfiUtutioD  a iid  t..e  st  tut©  oust  >avo 
liad  a lees  ooa  jreheneive  aenning  in  a lnd, 
otherwise  they  are  convicted  of  employing 
useless  eorbs,  a Cu.xlu.  ion  not  favored* 

It  ie  to  ue  obee*  vo..,,  owevc; , that  at 
the  ti  -e  t..e  Constitution  was  froaeu  tne 
aea.  ing  of  the  tern  "•lottery"  was  not  co 
«ell  aa tiled  as  no*  and  there  van  even 
then  u contention  be  la;:  node  in  our  co  via 
that  tuere  was  a distinction  between  a 
"regular ■■  lottery  and  other  devices  similar 
in  respect  to  t**«  oleasnte  w.-ich  rendered 
tueo  culpable,  but  not  conducted  wi-h  tho 
ea^e  formalities*  i-tutc  v*  illndaan,  4 
o*  App.  1*  c*  533*}  . oubtlesd  to  .aeet 

oueb  & conception  t..c  froaers  of  the 
constitution  (dec*  10  art*  14)  used  the 
phrase  ache*  in  the  nature  of  a lottery*’ 
The  courts  of  this  tute  hou  not  ti-an  -riven 
to  t..e  word  “lottery*  the  brood  uefinition 
(.  tate  v*  tuuford,  73  :,©•  647)  subsequently 


(ioiim  iTank  ? • vshby 


septonbar  l*>th9  l n 


approved  a».  it  dceai®  caution  rather  t;jnn 
nec*» ait/  dictated  the  eoployaent  of  t o 
additional  word*  "ccna^e  in  the  nature  of 
a lottery*" 

In  tate  v*  «C3  aon9  1 • • (2d;  X*  c*  lilj 

tale  court  eaiut 

**Tbe  people  in  fraain^  the  state  Cor*&titu»« 
tion  (section  1C9  art*  14)  declarer  t »eir 
dieapproval  of  t;.a  establishing  of  lotteries 
or  schemas®  of  cimnce  in  the  nature  of, 
lotterica9  by  inhibiting  the  <;enex*»l  ooenuly 
froa  giving  le^ielative  recognition  to  ouco 
schemes*  In  ti»©  dit  cueaion  and  interpre- 
tation of  t.-le  oonatitutiowil  provision  we 
have  hale,  that  a lottery  includes  every 
sohana  or  uavica  thereby  aryt-in.  of  value 
le  for  a consideration  allotted  by  chance* 
tate  ex  rel*  -ughes*  oupra9  1*  c*  654 
(P63  3#  • '2b;*  In  :;tate  v*  «ao*  I 
supra | 1*  c*  600  1 154  • 70b)  f in  line 

with  our  tfomor  ; tilings  ant.  iltooe  o:  c urta 
of  last  resort  e^-se  here9  a raore  coapro- 
he  naive  definition  is  given  to  the  *ord9 
a: id  a lottery  or  a acberae  in  t;.«e  naturae  of 
e iotteij  is  :ielu  to  include  every  punieVuiol# 
pl;.n9  sc/ie  ie9  or  uevlce  whereby  euvtnin,-;  of 
value  ie  disposal  of  oy  lot  or  chance*' 

Therefore  in  view  of  t.,e  foregoing  Cor.etitxitional 
«nd  et  tutory  provisions  and  what  our  courts  .wsve  aaid 
as  herein  incic  ted9  this  departtaant  nolv.a  t>c.t  V.e 
facta  stated  in  your  letter  bring*  the  e bo  clearly  within 
c action  4614  leupo)  and  oulu  constitute  a plaa9  echeue* 
or  device  whereby  a tiling  of  value  is  diapooe*  of  by  lot 
or  c r*:,c©* 


..sspectfully  6uuoitte^9 


v. • Vi*  Barnes 


( Acting ) 

Attorney  teneral 


Assistant  Attorney  General 


ELECTIONS:  Members  of  Federal  Transient  Camps  are  entitled  to 
vote  in  the  general  election  providing  they  possess 
the  other  necessary  qualifications. 

. ; ,£//,  /,  j.#*>  ' 


October  31,  1934. 


FILED 


Hon.  James  P.  iylward,  Chairman, 
Democratic  State  Committee, 
Madison  Hotel, 

Jefferson  City,  Missouri. 


D ar  Sir: 


This  department  is  in  receipt  of  a request  for  an  ooinion 
from  Mr.  R.  Holllway  regarding  the  following  inquiry  which  you 
received  from  Mr.  Charles  W.  Dickey,  Chairman  of  the  Greene 
County  Democratic  Centaral  Committee: 

"We  have  a Federal  Transient  Camp  in 
Greone  County  with  about  two  hundred 
men  in  it.  A great  many  of  these  men 
live  outside  of  the  State  of  Missouri, 
but  a number  of  them  live  in  Missouri 
and  some  are  inhabitants  of  Greene 
County. 

Please  advise  us  whether  or  not  these 
transients  can  vote.  Of  course,  the 
ones  who  do  not  reside  in  Missouri  and 
have  not  resided  here  for  one  year  would 
not  be  entitled  to  vote,  but  does  the 
fact  that  they  are  in  transient  camps 
prohibit  them  from  voting  when  they  are 
residents  of  Missouri  and  of  Greene 
County?" 

The  general  qualifications  of  an  elector  in  the  State  of 
Missouri  are  set  forth  in  Section  10178,  R.S.  Mo.  1929,  which 
provides : 

"Every  male  citizen  of  the  United  States 
and  every  male  person  of  foreign  birth 
who  may  have  declared  his  intention  to 
become  a citizen  of  the  United  States 
according  to  law,  not  loss  than  one  year 
nor  more  than  five  years  before  he  offers 
to  vote,  who  is  over  the  age  of  twenty-one 
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years,  possessing  the  following  rual- 
ifications,  shall  be  entitled  to  vote 
at  all  elections  by  the  people:  First, 
he  shall  have  resided  in  the  state  one 
year  immediately  preceding  the  election 
at  which  he  offers  to  vote;  second,  he 
shall  have  resided  in  the  county,  city, 
or  town  where  he  shall  offer  to  vote  at 
least  sixty  days  immediately  preceding 
the  election;  and  each  voter  shall  vote 
only  in  the  township  in  which  he  resides, 
or  if  in  a town  or  city,  then  in  the 
election  district  therein  in  which  he 
resides:  Provided,  however,  that  no 
officer,  soldier  or  marine  in  the  regular 
army  or  navy  of  the  United  States,  shall 
be  entitled  to  vote  at  any  election  in 
this  state;  and  provided  further,  that 
no  person  while  kept  at  any  poorhouse  or 
other  asylum  at  public  expense,  except 
the  soldiers'  home  at  St.  James  and  the 
confederate  home  at  Higginsville,  nor 
while  confined  in  any  public  prison,  shall 
be  entitled  to  vote  at  any  election  under 
the  laws  of  this  state;  nor  shall  any  per- 
son convicted  of  felony  or  other  infamous 
crime,  or  of  a misdemeanor  connected  with 
the  exercise  of  the  right  of  suffrage,  be 
permitted  to  vote  at  any  election  unless 
he  shall  have  been  granted  a full  pardon; 
and  after  a second  conviction  of  felony 
or  other  infamous  crime,  or  of  a misdemeanor 
connected  with  the  exercise  of  the  right 
of  suffrage,  he  shall  be  forever  excluded 
from  voting." 

The  phrase  in  the  above  section  with  which  wc  are  con- 
cerned is  "that  no  person  while  kept  at  any  poorhouse  or  other 
asylum  at  public  expense  ****  shall  be  entitled  to  vote  at  any 
election  under  th#  laws  of  this  state*.  As  to  whether  or  not 
the  various  transient  camps  maintained  by  the  ’’•ederal  Government 
in  the  state  of  Missouri  are  "asylums  at  public  expense"  or 
or  "poorhouses"  would  depend  largely  on  the  facts.  As  we  under- 
stand the  facts  to  be,  the  members  of  these  transient  camps  are 
more  or  less  homeless  and  are  given  employment,  receiving  com- 
pensation in  the  nature  of  olothes,  sustenance  and  approximately 
1.00  per  week.  They  may  be  paid  out  of  public  funds,  but  the 
matter  resolves  itself  into  the  men  working  and  receiving  camnen- 
sation  therefor,  ~e  are  therefore  of  the  opinion  that  these 
men  are  not  disqualified  from  voting  and  do  not  come  within  the 
purview  and  intention  of  the  Legislature  in  disnueli Tying  certain 
persons  from  voting. 
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Of  course,  these  men  individually  must  possess  the 
necessary  qualifications  to  vote,  i.e.,  they  must  reside  one 
year  immediately  preceding  the  election  in  the  State  of  Missouri 
and  must  reside  in  the  county,  city  or  town  in  which  they  offer 
to  vote  for  60  days  preceding  the  election.  We  are  therefore 
of  the  opinion  that  only  such  members  of  the  transient  oamps 
as  are  citizens  of  the  State  of  Missouri  and  possess  the  residen- 
tial qualifications  could  participate  in  the  coming  election. 

Conceding  that  there  are  many  members  of  these  camps  who 
are  residents  of  Missouri,  we  are  confronted  with  the  question  of 
whether  or  not  Greene  County  is  their  place  of  residence.  It 
has  been  repeatedly  held  in  this  state  that  residence  is  largely 
a matter  of  intention,  as  was  said  in  the  case  of  In  Re  Lankford 
Estate,  272  Mo.,  l.c.  9-11: 

"Residence  is  largely  a matter  of  inten- 
tion. (Lankford  v.  Gebhart,  130  Mo.  621). 

This  intention  is  to  be  deduced  from  the 
acts  and  utteranoes  of  the  person  whose 
residence  is  in  issue.  Here  by  a most 
solemn  written  admission  made  in  the  very 
will  by  which  the  property  was  devised  to 
defendants,  decedent  said  that  his  residence 
on  the  12th  day  of  April,  1912,  was  at 
’Marshall,  Saline  County,  Missouri’,  and 
that  his  former  residence  had  been  ’Pueblo, 

County  of  Pueblo  and  State  of  Colorado; ’ 
which  admission  plainly  indicated  both  an 
abandonment  of  a former  or  old  residence 
and  the  acquisition  of  a new  one.  (Johnson 
v.  Smith,  43  Mo.  499).  There  is  not  a 
scintilla  of  proof  that  decedent  ever  had 
a residence  in  but  two  states.  He  was  born 
in  Missouri,  lie  went  to  Colorado,  remained 
there  about  thirty  years,  and  then  in  April, 

1912,  before  his  death  in  the  December 
following,  came  back  to  Saline  County,  Mis- 
souri, where  his  relatives  live,  made  his 
will,  thereafter  visited  divers  places  where 
he  had  financial  Interests,  till  September, 

1912,  when  he  came  back  to  Saline  County, 
and  there  remained  at  the  house  of  his  niece 
till  he  suddenly  died  in  December,  1912. 

The  only  eontontlon  that  is  made  whereon  is 
bottomed  any  conflict  in  the  evidence  which 
would  serve  to  make  applicable  here  the  rule 
of  reliance  upon  the  lower  court’s  finding, 
is  upon  decedent’s  statement  to  his  nephew 
Walker  that  he  (decedent)  ’had  to  vote  in 
Missouri’.  Clearly  this  is  no  contradiction. 
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for  manifestly  decedent  had  never  had  a 
domicile  in  Missouri  since  he  left  it 
thirty  years  before,  until  he  came  baok 
and  made  his  will  in  April,  1912.  He 
could  not  vote  in  November,  1912,  for  the 
very  simple  reason  that  he  had  not  been 
domiciled  in  Missouri  for  one  whole  year. 

So  he  could  truthfully  have  made  the 
statement  attributed  to  him  and  yet  have 
been  at  his  death  a resident  and  even  a 
citizen  of  Missouri . In  short,  the  state- 
ment made  to  the  witness  Walker  by  decedent 
proves  nothing,  and  since  the  solemn  ad- 
mission made  in  writing  made  out  a prina 
facie  case  for  plaintiff,  the  judgment 
should  have  been  for  plaintiff,  unless 
some  evidence  came  in  on  the  part  of 
defendants  which  was  contradictory  to  it. 

A reference  to  all  of  the  evidence  offered 
by  defendants,  which  in  fairness  we  set 
forth  in  the  statement,  discloses  that 
nothing  whatever  was  offered  by  defendants 
to  disprove  the  prima  facie  case  so  made  out 
by  decedent's  solemn  written  admission 
contained  in  his  will. 

* * * * 

It  has  been  held  here,  in  conformity  with 
the  rule  elsewhere,  that  there  is  often  a 
distinction  between  the  word  'residence*, 
which  is  4sed  in  the  applicatory  statute 
(Sec.  309,  R.S.  1909),  and  the  word 
'domicile',  (cases  cited)  If  this  dis- 
tinction should,  mayhap,  exist  in  this  case 
it  would  open  up  an  interesting  question, 
which  we  do  not  find  it  necessary  to  pass 
on  here." 


CONCLUSION 


It  is  the  opinion  of  this  department  that  residents  or 
citizens  of  Missouri  who  are  members  of  Federal  Transient  Camps 
are  entitled  to  vote  in  the  coming  election  providing  they  possess 
the  necessary  qualifications  and  intend  to  mako  the  county  or 
precinct  in  which  the  camp  exists  their  residence. 

Respectfully  submitted. 


Ai  PROV  AD: 


0LLIVT5R  7.  NOLSN, 

Assistant  Attorney  General. 


ROY  MosllTMtig,  ' 
Attorney  General 


TOWNSHIP  CLERK: -Sect ion  13293,-13298,  inclusive,  or  other  sections 

of  Chapter  86,  R.  S.  Mo.  1929,  do  not  recuirc*  Clerk 
to  itemize  individual  warrants  in  making 'report. 


Mr.  George  F.  Ballew, 
Township  Clerk, 

Hale,  Missouri. 

Dear  Sir: 


We  arc  acknowledging  receipt  of  your  letter  In 
which  you  inquire  as  follows: 

“Just  a little  information  if  you 
please.  In  making  the  statement  to 
the  Township  Board  and  the  eitisenry 
of  the  Township  of  receipts  and  ex- 
penditures is  it  necessary  that  that 
should  be  an  itemised  account  for  every 
individual  warrant?  Thank  you.* 

Chapter  86,  R.  S.  Mo.  1939,  deals  with  Township 
organisation.  Sections  13293  to  12298,  inclusive,  define 
the  duties  of  Township  Clerk.  We  find  no  section  in  the 
article  defining  the  duties  of  the  Clerk  which  provides 
as  to  just  how  the  report  to  the  Township  Board  and  the 
citizens  should  be  made.  In  the  absence  of  any  direct 
statutory  provision  requiring  a detailed  itemised  account 
to  be  filed,  we  do  not  believe  It  would  be  necessary,  in 
making  the  report,  to  list  each  individual  warrant  sepa- 
rately. However,  as  a practical  matter,  for  the  enlighten- 
ment of  the  Court,  as  well  as  the  public  who  read  the  state- 
ment, an  itemising  of  the  Individual  warrants  would  be 
advisable.  Such  is  the  course  adopted  by  the  County  in 
making  its  report,  hut  such  detailed  statement  is  required 
by  statute. 


It  is  therefore  the  opinion  of  this  Department 
that  in  view  of  the  absence  of  any  statutory  provision  re- 
quiring the  itemising  of  each  individual  warrant,  such  is 
not  legally  necessary,  but  that  as  a practical  matter  the 
report  would  better  accomplish  its  purpose  were  a detailed 
report  made. 

Very  truly  yours. 


FRANK  W.  HATES, 

Assistant  Attorney  General. 


* 

APPROVED: 


Attorney  General. 


FWH:S 


taxation; 

/S 


3olle<- .ion  of  delinquent  olty  wider  Senate  Bill 

$4  In  citlee. 


Hon.  B.  H.  Halley 

City  Clerk 

Book  Port,  Missouri 


Dear  Mr.  Bailey; 

Ye  Herewith  acknowledge  receipt  of  your  requeat 
for  an  opinion  of  this  office  on  the  following  natter: 

"The  City  of  Rook  Pert  would  appreciate  a 
little  information  in  regarde  to  proper  way 
to  handle  delinquent  real  eetate  taxee. 

It  ia  the  opinion  of  the  Mayor  that  under 
the  recent  legl elation  in  regard  to  delin- 
quent taxee,  that  the  city  Collector  make 
a 11 et  of  all  auoh  taxee  and  turn  over  to 
the  County  Collector,  who  adde  to  hie  llet 
and  after  publishing  lisle,  eelle  to  highest 
bidder. 

However,  the  county  Collector  ref ueea  to 
accept  such  llet  from  our  City  Collector. 

What  should  the  City  do?  If  we  do  not  turn 
over  a llet  of  delinquent  taxes  to  County 
Collector  and  he  then  sells  the  County  Tax 
receipt,  ana  after  the  period  of  time  allowed 
by  law  the  owner  of  tax  receipt  gets  a tax 
deed  to  the  property  just  where  will  the  City 
be?* 

It  Is  our  opinion  that  your  action  in  the  collection 
of  delinquent  city  taxee  is  determined  by  your  Glassification 
as  a city.  If  you  are  a oity  of  the  third  or  fourth  class. 
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and  if  my  memory  serves  me  correctly  you  are,  your  County  Collector 
is  correct  In  refusing  to  accept  your  lists  of  delinquent  taxes,  as 
under  the  lav  it  Is  the  duty  of  the  City  Collector  to  proceed  to 
collect  such  taxes  In  the  same  manner  and  at  the  same  time  that 
the  County  Collector  proceeds  to  enforce  the  payment  of  delinquent 
state  and  county  taxes. 

W#  have  heretofore  rendered  an  opinion  to  the  State 
Tax  commission  In  which  vs  express  our  views  as  to  the  precedure 
to  he  followed  In  the  collection  of  delinquent  city  taxes  for  the 
first,  second,  third  and  fourth  classes  and  for  towns  and  villages. 
I am  glad  to  forward  you  & copy  of  the  portion  of  the  opinion  deal- 
ing with  this  subject. 

If  this  does  not  assist  you  In  determining  your  pro- 
cedure 1 should  he  very  glad  to  have  you  call  upon  us  for  further 
Information. 

Reepeotflilly  submitted. 


HARRY  G.  W AETHER,  JR. 
Assistant  Attorney  General . 


approved: 


HOY  MoKITTRICk, 
Attorney  General. 


HGAIMM 


CORPORATIONS 


FOREIGN: 


SECRETARY  OF  STATE:  Secretary  of  State  can  not  issue  a license 

to  a foreign  corporation  without  statement 
of  such  corporation  as  to  its  capital  stock 
authorized  in  Missouri. 


august  31,  1934 


Honorable  James  A.  harks 

Securities  Commissioner 
Jefferson  City 
Missouri 


Dear  fir* 


This  department  acknowledges  receipt  of  your  let- 
ter dated  July  21,  1934,  as  follows: 

"«e  will  appreciate  your  opinion  with  refer- 
ence to  the  new  code  authority  corporations. 

These  corporations  are  usually  formed  in 
Delaware.  They  have  no  capital  stock  and 
say  they  are  organized  for  profit  yet  they 
want  to  qualify  in  «lseourl  and  set  up  in 
this  state  divisional  code  organizations. 

rte  have  one  called  * Divisional  Code  Autho— 
ity  Retail  Solid  Fuel  Industry  Division  31 
Incorporated. * It  states  in  its  Articles 
of  Association  that  it  has  no  capital  stock 
and  is  a non-profit  corporation,  that  its 
purpose  is  to  act  as  code  authority  in  the 
retail  solid  fuel  industry. 

Our  question  is  the  method  of  qualifying  in 
Missouri  and  what  first  should  be  charged 
if  they  can  qualify  or  whether  they  would 
be  required  to  use  the  same  forms  and  pay 
the  came  fees  that  other  foreign  corporations 
are  required  to  do  in  business  under  provi- 
sions of  Section  4598. 

tVe  will  appreciate  your  opinion  In  this  matter. 


Honorable  Jamas  a.  ^arks 
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ii.ttach.ed  to  your  letter  Is  the  certificate  of  incor- 
poration of  the  Divisional  Code  Authority  Retail  Solid  Fuel  In- 
dustry, Division  Mo.  51,  Inc.,  organised  under  the  laws  of  the 
State  of  Delaware,  with  the  articles  of  agreement  of  such  cor- 
poration attached  thereto. 


1. 


The  third  paragraph  of  such  articles  of  association  of 
the  corporation  in  part  is, 

"The  nature  of  the  business,  or  objects 
or  purposes  to  be  transacted,  promoted 
or  carried  on  are* 

To  act  as  the  Divisional  Code  authority 
for  Division  Mo.  51  of  the  Retail  Solid 
Fuel  Industry  as  provided  in  the  Code  of 
Fair  Competition  for  the  Retail  Solid 
Fuel  Industry,  approved  by  the  President 
of  the  United  States  on  February  14,1954, 

(hereinafter  referred  to  as  *the  Code*), 
to  further  ef; actuate  the  policies  of  the 
Rational  Industrial  Recovery  Act,  approved 
by  the  President  of  the  United  States  on 
June  16,1955,  and  to  administer  the  Code 
within  Division  No.  51  of  the  Retail  Fuel 
Industry?  and  to  possess  and  exercise  all 
of  the  authorities,  powers  and  duties, 
including  the  power  of  delegation,  conferred 
upon  Divisional  Code  Authorities  for  the 
Retail  Solid  Fuel  Industry  by  the  Code, or 
by  any  supplement  thereof  or  amendment 
thereto,  or  by  the  Rational  Code  Authority 
for  the  Retail  Solid  Fuel  Industry  created 
under  the  Codes •*  * # * " 


It  Is  further  provided  that  the  corporation  has  the 
power  to  acquire,  hold,  own,  mortgage,  sell,  convey  or  otherwise 
dispose  of  real  and  personal  property  of  every  class  and  descrip- 
tion, in  any  state,  district,  territory  or  colony  of  the  United 
States  and  in  all  foreign  countries,  subject  to  the  laws  of  such 
state,  district,  territory,  colony  or  country.  It  Is  provided 
that  the  corporation  is  further  empowered  to  borrow  and  raise 
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money  for  any  or  the  purposes  of  the  corporation  and  to  receive 
contributions  and  assess  and  collect  fees,  dues  and  other  pay- 
ments as  may  te  provided  for  In  the  Code  and  by  the  by-laws  of 
the  corporation. 

In  the  fourth  paragraph  of  the  articles  of  association 
it  is  provided! 

"This  corporation  shall  be  a membership 
corporation  and  shall  have  no  capital 
stock.  The  corporation  is  not  organi- 
zed and  shall  not  be  conducted  for  profit. 

The  m-mbarshlp  shall  consist  of  members 
of  the  Retail  Solid  -u®l  industry , except 
that  one  such  member  may  be  from  within 
or  without  the  said  Industry.” 


By  the  tenth  paragraph  of  the  articles  of  association 
the  corporation  reserves  the  right  to  amend,  alter,  change,  or 
repeal  any  provision  contained  In  the  articles  of  association. 
In  the  manner  now  or  hereafter  prescribed  by  the  laws  of  the 
State  of  Delaware  for  the  amendment  of  certificates  of  Incor- 
poration,upon  the  vote  of  at  least  two- thirds  of  the  members 
entitled  to  vote. 

2. 


Section  4598  Revised  Statutes  1929  requires  that 

"avery  company  Incorporated  for  the  purpose 
of  gain  under  the  laws  of  any  other  state, 
territory  or  country  * * * shall  file  In  the 
office  of  the  Secretary  of  State  a copy  of 
Its  charter  or  articles  of  association*  * * 
and  * * * shall  make  and  forward  to  the  Sec- 
retary of  States  * * a statement  sworn  to 
of  the  proportion  of  the  authorized  capital 
stock  of  such  corporation  which  Is  represen- 
ted by  its  property  located  and  business 
transacted  In  Missouri*  * *.  Such  corpora- 
tion shall  be  required  to  pay  into  the  state 
treasury  upon  the  proportion  of  its  authorized 
aepltal  stock  represented  by  its  property  and 
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business  in  Missouri,  incorporating  tax 
and  fees  equal  to  those  required  of  simi- 
lar corporations  formed  within  and  under 
the  laws  of  this  state,  with  on  addition- 
al ten  dollars  as  a fee  for  issuing  the 
license  authorising  it  to  do  business  in 
this  state*  * * * * 


While  it  ts  true  it  is  stated  in  the  articles  of  asso- 
ciation that  the  corporation  is  not  organised  and  shall  not  be 
conducted  for  profit,  but  it  is  apparent  that  the  corporation 
intends  to  engage  in  a general  business  and  it  is  not  proposed 
that  its  purposes  are  either  charitable  or  benevolent. 


COSCLUSIOE. 


Since  the  proposed  articles  of  association  do  not  set 
forth  & capital  stock  upon  which  fees  against  same  could  be  based, 
the  Secretary  of  State  ia  without  authority  to  issue  the  pro  osed 
foreign  corporation  a license,  by  virtue  of  any  of  the  provisions 
of  the  constitution  and  laws  of  the  State  of  Missouri,  and  such 
is  the  opinion  of  this  department.  • 

He  are  returning  you  your  lnclosures  herewith. 


Vary  truly  yours , 


SILh-HT  LAMM 

Assistant  Attorney  General 


APPROVED: 


ROY  Me'KlWhlcS 
Attorney  General. 


OL:LC 


lnclosures 


Hy  D*»r  wr.  Barnetts 

In  response  to  your  request  for  an  o ini  on  of  this 
of  floe  respecting  the  oonstruetlon  of  the  Jtr.te  Purhaainj/  Agent 
Act  as  a piled  to  the  University  of  Missouri,  ve  render  you  en 
opinion  on  the  following  questions* 

1 'lrst  - That  -he  duties  and  powers  of  the 
Purchasing  Agent  extend  only  to  appropriations 
made  by  the  General  Assembly.  It  soul  seem 
that  :eotlon4,  of  the  Act  necos^  rlly  1 ads  to 
that  conclusion. 

eoond  - That  the  provisions  of  the  A©t,  pro  erly 
construed,  exempts  printing  oont-  eta  and  print- 
ing purchases  entered  Into  or  made  by  the  t>o*;r  s 
of  educational  and  eleeaosyn&ry  institution.. 

That  the  Legislature  has  reoo  nixed  th  t printing 
for  the  various  institutions  nsaed  should  be 
left  to  the  judgment  and  discretion  of  the  several 
boards  Is  cl.  xly  Indio -ted  by  too  Ion  13099  R.  9. 
o.  1*29.  Further  motion  2,  of  the  Act  of  1;3  , 
expressly  in  lcates  th  t printing  end  printing 
contracts  should  be  distinguished  from  purchases 
or  contracts  for  the  purchase  of  ordinary  ne  ds 
and  supplies. 

Third  - Th  t expenditures  through  purchases 
.?~d)  froa  Federal  funds  received  by  the  Hoard  ef 
Curators  for  use  of  the  t/nlverslty,  end  Iron 
trust  fun  s,  gifts  nad  other  ltaan  of  that 
oh&raoter  are  not  suejeot  to  the  authority  of  the 
bate  ur  basing  Agent,  because  of  the  chsr-cter  of 
the  funds  and  becau  e of  the  further  fact  that  they 
are  ar  nr  iced  by  the  donor  or  covered  by  directions 
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ana  instr actions  uuaer  the  ter as  of  tie  las 
or  grant  creating  the  funu. " 

ffb  snail  treat  your  inquiries  in  the  order  named. 


1. 


PURCkASIKG  AO^HT  ACT  APPLIES 
OMUT  TO  EXPENDITURE  OF  FUUDS 
AP9R 0 kIATED  BY  UK*  RAL  AASEWSLY. 


The  State  Purchasing  Agent  lot  found  at  page  410  Laws  of 
Missouri  1933,  ie  a comprehensive  act  intended  to  concentrate  all 
state  buying  through  one  agency,  to  piece  all  such  buying  on  the 
basis  of  competitive  bids,  and  to  place  such  purchasing  on  a cash 
basis.  However,  there  are  certain  limitations  upon  the  operation 
of  the  Act.  One  of  these  limitations  arises  fron  a mandatory  re- 
quirement of  the  lot.  Section  4 reads  as  follows: 

" Mo  department  shall  make  any  purchase  except 
through  the  Purchasing  Agent  as  in  this  Act 
provided.  The  Purchasing  Agent  shall  not  fur- 
nish any  supplies  to  any  department  *i trout 
first  securing  a certification  from  the  auditor 
that  an  unencumbered  balance  remains  in  the  appro- 
priation ittu  allotment  to  whloh  the  same  Is  to  be 
charged  aau  that  an  unencumbered  balance  remains 
in  the  fund  from  which  payment  is  to  be  unde, 
each  sufficient  to  pay  therefor.  The  Purchasing 
Agent  shall  oe  liable  personally  and  on  hie  bond 
fox  the  amount  of  any  purchase  made  without  such 
certification  ana  the  auditor  shall  be  liable 
personally  and  on  his  bone  for  the  amount  of  any 
false  certification.  * 

From  the  foregoing  requirement  it  ie  apparent  that  be- 
fore the  purchasing  a.-  ent  can  act  in  taking  bids  or  making  contracts 
to  purchase  supplies  for  any  department  he  must  act  upon  a cer- 
tification of  the  estate  Auditor  that  there  remains  an  unexpended 
balance  in  the  appropriation  for  that  department  for  that  purpose. 

It  1 s accordingly  apparent  that  the  act  would  not  operate  upon  any 
purchases  not  made  by  virtue  of  an  appropriation  of  the  Oeneral 
Assembly,  as  the  purchasing  iu  eat  ie  not  authorized  to  make  any  pur- 
chases without  such  certification.  Accordingly,  by  this  requirement 
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T ne  c-c t baa  excluded  from  its  terms  any  puroh*se  made  by  the  ae^art- 
ttent  froj.  funus  ealch  • ere  not  appro  Mated  to  tb&t  department  by 
tL*  Legislature. 


11. 


bTAIS  PURCHA31MU  AC  KMT  ACT,  «HXN 
PHO?I?LT  COMSTH  KD,  DOES  MOT  APPhY 
TO  Uliyusm  or  ul  >30lh  I. 


Although  your  lnculry  oonoerne  Itself  only  with  the 
printing  contract  of  the  University  we  found  ourselves  confronted 
elth  a constitutional  provision  respecting  tb  oontrol  and  nana^erent 
of  the  University.  In  otner  words,  upon  deeper  Investigation  we 
arrived  at  the  conclusion  that  the  statutory  provision  as  found  In 
Chapter  lib  K.  3.  Ho.  1939,  and  Section  3 of  the  Purchaalng  * rent  Act 
were  not  entirely  controlling  so  far  as  the  University  of  Missouri  was 
concerns:.  Section  & of  Article  XI  of  the  Constitution  of  Missouri 
provides: 


*Tne  cenefal  Assembly  shall,  wnenever  the  public 
sohool  fun.  will  peralt  and  the  actual  necessity 
of  the  fane  nay  require,  aid  ana  maintain  the  state 
University,  now  eetabllahad,  with  Its  present  depart* 
wents.  Jut  gov  rnment  of  the  ■■•Ute  university  spall 
be  vested  in  a Boar  a of  Curators,  to  consist  of  nine 
members,  to  oe  appointed  by  the  Governor,  oy  and 
el tn  the  novice  aha  consent  of  the  Senate." 

yhe  above  const itutlonai  provision  Is  a direct  mandate  to 
the  General  Assembly  to  ala  nu  maintain  the  State  University  by  the 
appropriation  of  funue  for  its  support  whenever  the  condition  of  the 
public  senool  fuua  slii  permit.  It  likewise  is  a constitutional 
guarantee  that  tut  c. anageaent  and  control  of  ths  University  shall  bs 
In  tna  hoard  of  Curators.  Meedless  to  say,  la  tha  event  of  any  con- 
fllct  be tweea  these  constitutional  provisions  and  the  state  purchasing 
a^ent  act,  the.  act  oust  , ive  way  to  tha  constl tutlousl  provisions, 
we  shall  first  consider  whether  or  not  the  University  Is  a departaent 
within  the  meaning  of  the  Act.  Section  11  of  the  Act  defining  the 
terms  therein  used  provides  In  part  as  folios?: 

"The  ter*  'department*  aa  used  in  this  act  shall 
be  deemed  to  mean  department,  office,  board,  conr legion, 
bureau,  institution,  or  any  oth  r agencies  of  the 
state. " 
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The  8upiea*e  Court  of  Minnesota  in  the  case  of  State  ex 
rel.  University  vs.  Chase,  8'*ate  Auditor,  220  I.  A.  6bl,  determine 
that  the  University  of  Minnesota  was  a state  Institution  or  agency 
of  the  state  within  the  meaning  of  the  law  eatabllshlng  a ComHnelon 
of  Ad*' nlstratlon  and  Finance,  whose  duties  were  closely  akin  to 
that  of  the  state  Pure  ha  sing  Arrant  In  this  stnte.  At  pa*e  9 52  the 
Court  stated: 

•That  the  university  is  a state  institution,  in 
the  legal  as  well  as  the  Colloquial  sens.,  acini ts 
of  no  doubt.  In  Regents  v.  Hart,  7 Minn.  61, 
it  was  sale  th  .t  the  board  of  regents  is  s public 
corporation,  a * trusts#  or  agent'  of  the  state 
elth  a 'specified  aa<-  Halted  powers'  for  uss  la 
a 'particular  manner  for  a given  tad. • That 
language  wae  construed  in  State  ex  rel.  Salth  vs. 

Van  Hsea,  12b  Minn.  194,  14o  X.  V.  967,  as  re- 
cognizing the  University  tube  a' public  institution 
• • • * merely  an  agency  of  the  st&’.e  to  exercise 
oert&ln  limited  ana  specified  poeere. ' * 

ti&vlng  det  ruined  that  the  State  University  Is  a depart- 
ment within  the  aianing  of  the  State  Purchasing  Agent  Act  we  are 
confronts  with  the  interpretation  which  le  to  be  given  the  word 
•gov  rn*.ent"  as  used  In  the  constitutional  provision  hereinbefore 
referred  to. 

In  examining  the  decisions  of  other  states  we  find  tMa 
Identical  situation  arose  In  the  State  or  Minnesota.  A few  years 
ago  a law  was  passed  in  that  state  establishing  a department  of 
Administration  and  Finance.  This  act  sorted  a radloal,  drastic  and 
farr each lag  change  upon  the  State  Qov  rnneat.  It  was  intended  to 
draw  within  ita  provision?  all  of  the  activities  of  the  State  re- 
specting the  expenditure  of  et&te  funds,  except  Insofar  as  restrained 
by  constitutional  limitations,  sec  State  ex  rel.  Filler  vs.  Rlnos, 

239  I.  «.  670,  1.  c.  671.  In  th#  Cnaas  oase  supra,  the  board  of 
regents  of  the  University  brought  a suit  against  the  3tate  Auditor  to 
require  him  to  Issue  a warrant  In  payment  of  a group  insurance  for 
all  of  tne  employees  of  the  University.  This  expenditure  had  not  been 
authorised  by  or  lu  accordance  with  the  Act  providing  for  the  Depart- 
ment of  Administration  and  Finance.  in  det  reining  this  c ae  the 
Court  conelu- red  the  constitutional  provision  respecting  the  University. 
The  University  of  Minnesota  was  est&bllehfed  under  the  territorial 
lass  of  lbbl.  faction  4 of  the  Act  provided: 
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•The  tovtfn  ent  of  tiile  university  shall  be 
vestec  in  & board  of  taelve  regents.4 

then  the  territory  was  aomitted  to  statehooa  the  con* 
•tltutloa  of  the  state  conflrmea  and  perpetuated  this  provision. 

The  Minnesota  Courts  in  determining  the  construction  to  be  placed 
upon  the  a ove  provision  held  It  synonymous  with  control  and  manage- 
ment, stating  1.  c.  9o6: 

•The  people  were  the  'corpor  tors  of  this  in- 
stitution of  letrning'  and  'by  their  Constitution, 
conferred  the  entire  control  ana  mane  eaent  of  Its 
affaire  ano  property'  upon  the  board  of  recent*. 

Aelnber?  v.  Regents,  97  Mich.  246,  2t>4,  56  N.  I. 

605.  All  that  power  having  been  put  in  the  regents, 
none  of  it  remained  to  be  exercised  by  any  otfier 
oody  - not  even  the  .egislnture  Itself.*  • • • •* 

Anc  at  page  957  stated: 

•VI th  the  policy  we  have  nothing  to  do  - except 
th&t,  recognising  the  mandate  of  the  Constitution, 

■ e must  give  it  efiect  as  litigation  before  us 
rurnlsnes  the  occasion  and  imposes  .he  duty  of 
aeolalng  whlon  of  t«o  conflicting  lavs  •«  must 
enforce,  the  paramount  rule  or  the  constitution 
or  tne  subordinate  lae  of  the  Legislature.  The 
Constitution  of  the  state  na a declared,  in  effect, 
that  the  manH*bment  of  me  university  snail  oe, 
until  the  people  themselves  say  otherwise,  in  a 
relatively  small,  slowly  cnaaglng  Do  ra,  cnoseu 
for  their  special  fitness  for  an  interest  in  the 
work.  Tne  eurly  sorting  of  me  plan  did  not  justify 
It.  Tne  coord  im  consldereu  so  large  as  to  De 
cumOersome  and  the  method  of  its  election  'a  most 
pernicious  one'.  Forty  Year*  of  the  University  of 
loubsota,  Johnson,  26.  But  whatever  or  however 
just  th  criticism,  the  urpose  of  the  Constitution 
regains  clear.  It  t«a  to  put  rhe  management  of 
tne  greatest  state  educational  Institution  beyond 
the  cancers  of  vacillating  policy,  111-1 nrorraed 
or  careless  .neddllng  and  partisan  ambition  that 
would  De  posslcie  in  the  case  of  management  by 
either  Leplsisture  or  executive,  chosen  at  frecuent 
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intervals  ana  for  functions  an-  because  of 
qualities  fane  activities  vastly  different  from  thore 
■ bleb  qualify  for  tne  amazement  of  an  Institution 
of  higher  education.  " 

The  Supreme  Court  of  Minnesota  Held  that  by  Conetltutl onal 
provision  tbe  management  and  control  of  tne  State  University  had 
been  vested  In  tne  board  of  regents.  See  also  Panning  et  el.  vs. 
University  of  Minnesota,  336  M.  V.  317.  eet  vs.  Hoard  of  Trust' es 
of  Miami  University  et  al.  181  1.  K.  144. 

Our  ocn  Supreme  Court  has  nad  occaelon  to  discuss  the 
weaning  of  tne  word  “government"  as  used  in  tnle  eeotlon.  In  the 
case  of  dtate  ex  rei.  vs.  Board  of  Curators  of  the  University  of 
Missouri,  36#  Mo.  59a,  tne  Ciurt  considered  the  poser  of  tbe  Gen  ral 
Assembly  to  enact  legislation  providing  for  additional  departments 
of  the  State  University.  In  determining  that  the  power  to  govern 
did  not  Include  the  power  to  create  the  Court  stated  on  page  619: 

“•  * • * -phe  real  Question  therefore,  Is  whether 
tne  exclusion  of  legislative  authority  arises  by 
ac?c<-er.ar>  Implication  from  tho  word  “government* 
as  employed  In  section  b of  artlole  11.  ab  stated 
In  the  beginning,  tbe  vords  of  the  Constitution 
must  bs  given  tbelr  natural  signification  in  tbe 
connection  in  which  they  are  useo.  The  primary 
a*  •iulug  of  'govt. /ament*  according  to  the  Century 
Diction  xy  and  Cyclopedia  Is  'guidance;  direction; 
regulation;  management;  oontrol;  as,  the  government 
of  one's  conduct.*  Its  primary  meaning,  according 
to  Webster's  Mew  International  Dictionary,  is: 

'Act  or  fact  of  governing;  exercise  of  authority 
In  regulating  the  action  of  something;  oontrol; 
direction;  rulo;  regulation;  specif,  the  direction 
of  affairs  of  state;  the  ruling  and  administration 
of  a political  ;ody. '•  • • •* 

We  direct  particular  attention  to  the  use  of  the  word 
“management*  as  one  of  the  synonyms  of  government.  Hut  before 
leaving  the  abo.e  oase  we  wish  to  remark  that  the  Issue  there  de- 
termined was  the  distinction  bet*een  the  power  to  manage  and  oontrol 
that  which  is  In  existence  and  the  peer  to  ornate.  In  our  opinion 
this  decision  Is  not  controlling  of  the  Issues  nere  Involved.. 

In  Words  and  Phrases,  3rd  Series,  we  find  "government" 
to  f e defined: 


ar.  urviile  > 1.  utxaet t 
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• r&ua,  'management'  aeuAS  administration,  control, 
etc.  and  one  of  the  synonyms  of  manigement  Is 
'government.  • City  vs.  Howard  119  mo.  41.  1.  c.  4tf.  ■ 

In  Heoeter  «e  find  management  defined  as: 

"Act  or  art  of  managing;  the  Banner  of  treating; 
directing,  caxryln  on  or  using,  for  a purpose; 
oonduct;  adalnlstr&tlon;  guidance;  control; 
r.an&gement  of  state  affairs.*  ••••••••• 

a business  dealing;  negotiation." 

In  the  cote  of  State  ex  rel.  aoDowell  vs.  Salt h.  Auditor, 
not  yet  reported,  the  Court  considered  tne  constitutional  provision 
which  provided  that  the  State  Highway  Commission  should  "acquire 
material*  for  the  construction  of  the  dtate  Highways.  The  Court 
remarked: 

"The  grant  confer  ring  tnie  rover  oontalne  no 
delegation  to  the  legislature  or  authority  for 
legislative  delegation  of  that  power  or  any  part 
of  it  tc  any  other  state  officer  or  agent.*  • * * 

It  need  Only  oe  noted  that  Uie  negotiation  for 
purchase  by  advertisement  lor  bids,  the  acceptance 
of  the  bid  ana  the  entering  accordingly  into  a 
contract  in  writing  are  ports  of  the  transaction 
and  together  constitute  the  purchase,  and  that  the 
couuilselen  cannot  be  snorn  ol  any  part  of  its 
plenary  uiscretion  ano  power  In  the  premises. * 

In  the  loiwguing  case  the  Court  held  thet  the  poser  to 
acuuire  Induced  me  poser  to  advertise  for  bias  or  negotiate  for 
them,  to  aocept  such  bid  as  s&s  loeest  and  b<  et,  and  to  make  a con- 
tract accordingly,  do  in  tne  instant  oars  it  is  our  opin' on  that 
he  word  "government*  means  the  management  ana  control  of  the 
University  aud,  as  was  held  by  the  Minnesota  Supreme  Court,  preserved 
In  the  rtoaxo  of  Curators  tne  poser  of  purchasing  supplies,  wnlch 
could  not  be  dlvesteo  by  the  i>urcha'-lag  Agent  Act. 


Hoc.  Orville  U.  n ruett. 


Janu  ry  36,  1934 
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III. 

KXPicnoiTon  3 or  trust  turds,  gifts 

AMD  OTHtR  DORATI OHS  UIDRA  TH  OORT^OL 

OP  rfli  boAh  b OF  CURATORS. 

Anile  it  is  apparent  from  our  foregoing  statement  that 
the  expend i tux es  of  such  fun. 6 should  in  no  esy  he  construed  to  be 
la  the  State  Purchasing  Agent,  there  is  still  the  question  ' s to 
ehcther  or  not  these  funds  ore  required  to  be  deposited  In  the  State 
Treasury  un ner  the  provisions  of  Senate  BUI  134  found  at  page  414, 
Laes  of  1933.  Portions  of  thle  sot  rend  as  follows; 

"All  fees,  funis  tbu  ieoneys  from  whatsoever  source 
received  by  any  department,  Guard,  Dureau,  cowaist  Ion 
institution,  official  or  agency  of  the  state  . overu- 
~ent  by  virtue  of  any  lae  or  rule  or  regulation  aaae 
in  accordance  *ith  any  lae,  scnll  by  the  official 
authorized  to  reociv-.-  sane,  anu  at  stated  intervale, 
be  placed  in  the  state  treasury  to  the  creclt  of  the 
psxtioulnr  purpose  or  fuau  for  ahlcn  collected,  and 
shnli  be  subject  to  approprl stlou  by  the  General 
/esenbly  for  the  particular  purpose  or  func  for  which 
collected  during  the  tie holms  in  which  collected 
auc  appropriated."  » * • • "provided,  that  in  the 
cnoc  of  the  state  auucatiuual  institutions  there  is 
excepted  herefroii,  gifts  or  trust  lunct  froa  * oat- 
tv  .r  source;  ap^ro.  nations,  gifts  or  grants  from 
the  reaeral  oovcrnatnt,  privet*  organisations  and 
individuals;  funds  for  or  fron  student  activities, 
f*x«  or  Lousing  tctlviiles,  incomer  funds  fret* 

• Lien  the  whole  or  so«e  part  '.hereof  say  r-e  liable 
to  be  repaid  to  the  person  contributing  the  ea*t,  and 
hospital  fees;  all  of  eLlcn  excepted  funua  shall  oe 
reported  in  detail  quarterly  to  the  Governor  and 
biennially  to  the  Gen  ral  Aeaeably." 

In  the  first  place,  the  only  funus  required  to  be  deposited 
are  those  vLlcL  are  received  "by  virtue  of  any  lav  ox  rule  or 
regulation  trade  in  acccroance  «lth  t*.j  lae."  it  is  apparent  that 
soit  donations  or  gift  c^uld  in  no  say  be  induced  within  this  phase. 
Also,  by  int  specific  vordlng  of  tns  Act,  s#  find  that  all  such  gifts, 
donations  or  grants  axe  p'.rtlculariy  excluded  fron  ine  operation  of 
the  «cl.  we  direct  attention  to  the  ext; acts  fron  this  lae  hereinbe- 
fore quoted. 


Mr.  orvllle  i.  s rnett 
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J&nuary  29,  1934 


OOSCuUSlQI. 


It  la  the  opinion  of  this  office  that  the  State  Purchasing 
Agent  Act  does  not  modify  ox  effect  the  expenditures  of  University 
fun-e  by  t be  ooard  of  urators. 


Respectfully  submitted, 


HARRY  O.  JR. 

Aseiatant  Attorney  Gen  ral. 


AP'RoV  *»:!): 


ROT  lIcKITTrlCX, 
Attorney  General. 


hg  * : m 


COTJKTY  COURTS  - A County  Court  is  without  power  to  consolidate 
r >,  - general  revenue  levy  with  county  road  and  bridge 

levy;  must  make  separate  levies  for  each. 


February  22,  1934 


Hon.  R.  ilson  Sorrow 
irosecuting  ttorroy 
lie  con  County 
Macon,  Missouri 

Jeer  lrt 


Your  request  of  February  2,  1934,  to  the  lubllo 
ervice  Coraniasion  for  an  opinion  has  been  referred  to 
this  off loo . Your  request  is  ee  follows: 


*te*  VT.  a.  Tibbs,  our  looal  County 
Clerk,  since  the  new  Budget  Law  has 
t^kon  effect,  has  been  desiring  to 
cierg©  our  ccunty  Com  on  und  and  Rood 
k.  Bridge  tax  levies  which  previously 
hero  beea  33#  and  SO#  respectively 
into  on©  Gosroon  Fund  levy  for  both 
purposes  of  50#.  Cur  Macon  County 
Con  .on  Fund  toz  levy  for  last  year 
was  33#. 

In  your  opinion,  would  this  combin- 
ing of  tax  levies  end  increasing  of 
the  co  non  fund  levy  itself  17#  cause 
difficulties  in  the  County  with  the 
utility  oorapenies,  because  of  action 
9873,  R.  ;.  Mo.  1929?  Could  the 
utility  corporations  substr  nti;  to  their 
clnins  that  such  action  would  increase 
the  tot  1 taxes  in  any  one  fund  for  any 
one  year  in  excess  of  10£.  and  there- 
fore render  saae  unlawful? 

e ore  looking  into  thia  matter  but 
would  appreoi  ta  an  expression  of  your 
attitude  ( bout  wh-.t  cur  position  would 
be.  lereonnlly,  1 have  odvised  the 


#2  - Hon.  R.  ilr-or  Harrow 


County  Clerk  to  keep  hi a tax  levies 
divided  «*nd  to  prooeed  ns  in  the  p at 
in  this  County." 


o under s t nd  your  letter  to  treoent  the  Question  of 
whether  or  not  the  County  Court  ra-iy  ink©  one  tax  levy  to  oovor 
both  the  ordinary  levy  n.-  do  for  oounty  purpoaos  tnd  the  lory 
ordlnrrily  made  for  oounty  rood  md  bridge  purposes. 

Under  the  provisions  of  eotion  9873  n.  ~.  ;.o.  1929, 
which  olosuly  follows  tho  limitations  prose:- ibed  by  Jection  11 
of  rticle  10  of  tho  Missouri  Jor.stitution,  e moxircun  rite  of 
taxation  is  fixei  in  all  counties  of  this  st;;te  "for  county  pur- 
poses . Out  of  this  levy  for  ocunty  purposes  is  to  be  paid  the 
usual  ,nd  ordinary  expenses  of  the  county,  including  the  six 
classifications  found  in  the  new  budge*  In,  Lews  1933,  p.  340. 

As  e pert  of  the  levy  for  "county  purposes"  authorized 
under  eotion  9073,  the  County  Court  th  11  I-> vy  a tax  of  not 
more  then  20£  ee  e ro*?d  tax,  which  tax  sh;.ll'  fee  placed  to  the 
credit  of  the  'county  rood  end  bridge  fund’.-  -action  7690  I*  • 
L*o.  1929.  Thie  aoney  oolleotod  s taxes  for  county  rood  and 
bridge  ^urposos  is  to  be  spent  by  the  County  Court  in  its  dis- 
cretion. ^eotion  7867  provides: 

"All  fc  xos  derived  fro»a  the  levy  author- 
ized by  sootiou  7890,  P.  J.  19C9,  ere 
hereby  appropriated  to  the  use  of  the 
county  court  in  each  county  where  levied, 
to  be  used  at  the  discretion  of  said 
court  for  the  construction  and  m-.inten- 
cnco  of  ro-  da  and  bridges  located  within 
the  confines  of  the  county  highway  system 
herein  provided  for  as  wall  as  all  other 
roods  and  bridges  in  such  county.'’ 


In  5tete  ox  rel.  v.  -ebesh  Railway  Co.,  3 C.  I.  2d, 

378  (1928),  the  court  held  thnt  tho  levy  of  fcxoa  for  oounty 
raid  purposoe  wes  e levy  caning  within  the  naaning  of  the  term 
"oounty  purposes  ’ aa  used  in  section  9073. 

liven  thou<-h  o levy  for  county  road  end  bridge  purposes 
constitutes  pert  of  tho  levy  authorized  by  the  Constitution  and 


;?5  - lion*  R.  <ll0Oxi  arrow 


by  stotute  for  ’county  purposes’,  the  funds  derived  from  each 
source  should  bo  kept  separately*  In  this  connection,  the  oour.ty 
road  and  bridge  fund  must  not  t>e  confused  with  the  special  ro»d 
and  brldpe  fund  authorized  by  :eetlon  7891  R«  3*  Uo.  1939.  The 
special  rord  end  bridge  fund  tax  doos  not  oooe  within  the  term 
"county  purposes”  os  used  In  'action  7895*  - Jtste  ex  rel#  v* 
Cooperate  Go.,  ;J9C  S.  tf*  78  (1937). 

It  Is  now  well  settled  that  In  this  st*te  t xoe  c n only 
be  levied  for  public  purposes  and  disbursed  for  the  purposes  col- 
lected, subject  to  exceptions  made  by  the  statutes*  In  this  con- 
nection we  call  ycur  attention  to  the  provisions  of  Section  12,167 
end  eotlon  12,168  R.  3.  }<o.  1929. 

section  12,167  R*  3.  ?->o.  1929  provides  as  follows: 


’.vhenover  there  Is  a balance  In  any  county 
treasury  in  this  stato  to  the  credit  of 
any  spoolnl  fund,  which  le  no  longer  needed 
for  the  purpose  for  which  it  wr.a  raised, 
the  county  court  T>*&y,  by  order  of  record, 
direct  that  said  belmoe  be  tr*  nsferrod  to 
the  credit  of  the  ponarr 1 revenue  fund  of 
the  oounty,  or  to  such  other  fund  as  may. 

In  tholr  Judgment,  be  In  need  of  such  b 1- 
anoe • " 


eotlon  12,  168  R.  3.  Uo*  1929  provides  as  follows: 


’Tothinir  In  the  preceding  section  shall  be 
construed  to  authorize  sny  county  court  to 
tr  nsfer  or  oorsol^dnte  my  funds  not  other- 
wise provided  for  by  law,  excepting  bo locoes 
of  funds  of  which  the  o jects  of  their  crea- 
tion rro  and  hr vo  bean  fully  satisfied*" 


It  would  Appear  th«t  wider  the  provisions  of  ection 
12,171  it  la  the  duty  of  the  County  Treasurer  to  keep  the  moneys 


#4  - Hon. 


I loon  borrow 


tho  separate  funds  rnd  to  pey  warrants  drawn  on  that  rund  only 
when  there  Is  ouffioient  money  in  tho  fund  to  pay  tho  worrcnt 
present©  • Hie  legislature  provided  n penalty  eg  Inst  tho 
County  Treasurer  for  tho  violation  of  this  provision  - .action 
12180, 


.ieotion  9873  limits  the  nmount  of  revenue  th-  t a oour  ty 
may  receive  in  suooeeding  years,  and  provides; 


"the  county  court  shall  not  hr-vo  powir  to 
order  e rate  of  tsx  levy  on  resi  or  personal 
property  for  the  year  1921  which  shall  pro- 
duoe  more  than  tan  per  oent  in  excess  of 
the  amount  produeed  mathematically,  by  the 
r'  te  of  levy  ordered  in  1920,  rind  in  no 
subsequent  year  may  any  county  court  or 
any  offioer  or  officers  acting  therefor, 
order  o ro  te  of  tax  levy  thrt  will  produce 
mo thematically  nore  thtn  ton  per  cent  in 
excess  of  the  taxes  levied  for  the  previous 
year," 


It  is,  therefore,  tho  opinion  of  this  offioe  that  a 
County  Court  is  without  authority  to  lnorei.no  its  levy  for 
oounty  purposes  in  excess  of  this  ton  per  cert  limitation,  and 
is  without  cuthorlty  to  combine  the  general  revenue  levy  and 
tho  levy  of  taxes  node  for  county  rood  end  bride©  purposes,  Saeh 
levy  should  be  made  separately  end  the  money  used  for  tho  pur- 
poeea  for  which  it  wr.s  levied.  to  allow  one  levy  to  be  made  in 
lieu  of  tho  general  revenue  l^vy  and  tho  lovy  for  county  rood 
nnd  bridge  purposes  would  permit  the  County  Court,  in  some  in- 
at  nces,  to  increase  tho  rate  of  levy  for  general  revenue  pur- 
poeos  more  than  ten  percent,  in  violation  of  the  provisions  of 
Jection  9873,  ny  balances  loft  in  a special  fund  whloh  arc 


^6  - :!on.  H.  T.'ilaon  Borrow 


no  lonffor  needed  for  that  purpose  nay  be  transferred  by 
i oiio^  ;<wt  general  revenue  fund  of  the  county. 

iwJLO/  • 


Respes tf ttlly  subml t tod  f 


Ffl  KXXZK  ...  H'SAG  K 

seist^nt  ttorney  Genarc  1 


."J>i  PCV  : :jj 


the 

oction 


TrrjwrrrjT- — 

ttorney  General 
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ELECTIONS 


Under  Section  10267a  not  necessary  for  the  Board 
of  Election  Commissioners  to  print  ballots  for 
the  Socialist  Party  in  the  County  of  St. Louis, 


June  2t>,19?>4 


L 


naur  ± York 
Attorneys  at  Law 

516-518  i tat  National  Life  Building 
Four  North  El  hth  Street 
St. Louis , Missouri 


Gentlemen: 


This  Department  acknowledges  receipt  of  your  letter 
of  June  15,  requesting  an  opinion  based  on  the  facts  contained 
in  your  letter,  as  follows: 

"The  Secretary  of  the  Socialist  Party  of 
the  County  of  St.  Louis  has  asked  me  to 
write  you  for  an  opinion  concerning  the 
election  laws,  in  order  that  the  said 
Party  may  not  lose  their  place  on  the 
ballot  this  coning  November.  Briefly  the 
facts  are  these: 

The  membership  of  the  Socialist  Party  met 
In  Convention  and  nominated  their  candi- 
dates. The  filing  fee  was  paid  by  the 
candidates  to  the  proper  Party  officials 
and  the  declaration  of  intention  with  the 
receipt  for  the  filing  fees  has  been  filed 
with  the  Board  of  Blection  Commissioners 
for  the  County  of  St.  Louis* 

The  persons  in  charge  of  the  office  of 
the  Board  of  election  Coats  is  si  oners  state 
that  as  an  act  of  economy,  and  slnoe  all 
of  the  Socialist  Party  candidates  have 
been  nominated,  it  would  not  be  necessary 
to  have  ballots  of  and  for  the  Socialist 
Party  printed  and  at  the  election  polls 
on  the  Primary  -lection  Day.  While  the 


haur  & York 


Je- 


june 26,  1934 


Socialist  Party  Is  at  no  time  in  favor 
of  the  needless  expenditure  of  money, 
the  question  arises  from  the  wording  of 
the  various  statutes  on  elections,  whether 
or  not.  In  the  event  that  the  Socialist 
Party  has  no  ballots  In  the  Primary  -lec- 
tion, therefore,  they  would  receive  no 
totes  In  the  Primary,  hence  might  not  be 
entitled  to  be  placed  on  the  ticket  In 
November* 

Will  you  kindly  give  us  your  opinion 
respecting  the  abovet” 


Section  10267  Revised  Statutes  Missouri  1929  governs 
the  manner  of  preparing  the  tickets  for  the  Primary  Election 
and  the  manner  of  voting*  In  1953  the  General  Assembly  of 
Missouri  added  a new  section  designated  as  Section  10267a,  at 
page  236  of  the  Laws  of  Missouri  1933,  said  section  being  as 
follows  < 


"whenever  any  person  shall  have  filed  as  a 
candidate  for  nomination  upon  a party  ticket 
which,  at  the  last  preceding  election  for 
Governor,  shall  have  cast  less  than  5 per 
cent  of  the  total  vote  cast  for  Governor  In 
such  election,  and  irtien  not  more  than  one 
person  shall  have  filed  as  a candidate  for 
any  office  on  such  party  ticket,  no  ballot 
shall  be  printed  for  the  primary  eleotlon 
as  herein  provided  unless  upon  petition  of 
at  least  10  per  cent  of  the  voters  voting 
In  the  county  at  said  preceding  election 
for  Governor,  dhen  no  ballots  are  printed 
as  hereinbefore  provided,  the  candidates 
filing  declarations  and  who  are  unopposed 
shall  be  certified,  as  by  this  chapter  pro- 
vided, as  the  nominees  of  such  party  cast- 
ing less  than  5 per  cent  of  the  vote  of 
the  state*” 


You  state  In  your  letter  that  the  candidates  of  the 
Socialist  Party  have  filed  their  declarations,  paid  the  filing 
fees  and  except  for  the  above  quoted  section  nould  be 
entitled  to  have  ballots  propared  representing  their  Party* 


occur  & York 


'S' 


June  28,  1934 


The  question  arises  mathematically  whether  or  not  the  Social- 
let  Party  caet  a total  vote  of  five  per  cent  or  more  of  the 
total  vote  cast  for  Governor  in  1952.  The  approximate 
total  vote  caet  for  Governor  in  the  1932  General  -lection  le 
1,597,979,  the  total  vote  caet  by  the  Socialist  party  in 
the  same  election  is  approximately  10,921,  thus  it  Is  readily 
ascertainable  that  the  Socialist  arty  in  the  State  of  Mis- 
souri or  in  your  county  cast  leas  than  five  per  cent  of  the 
total  vote  for  Governor, 


COICLUSIOR, 


Assuming  that  ten  per  cent  of  the  voters  voting  in 
the  County  of  St,  Louis  at  the  last  General  Election  of  1932 
have  not  petitioned  requesting  that  ballots  be  printed  for 
the  Primary  Election  for  the  Socialist  Party,  we  are  of  the 
opinion  that  no  ballots  should  be  printed  for  the  Socialist 
Ticket  in  the  coming  Primary  Election. 


Respectfully  submitted. 


0LLIV..R  W.  If  OLE  | 

Assistant  Attorney  General, 


APPROVE: 


fto*  McllTtAlCr  ' 
Attorney  General 


OWRiLC 


ELECTIONS  - Judges  of  election  may  be  appointed,  even  though 

a member  of  their  family  be  a candidate  for  county 
office  or  central  committee. 


June  29,  1934. 


Miss  Lula  May  Barry,  Chairman 

Grundy  County  Democratic  Central  Committee 

Trenton,  Missouri 


Dear  Madam: 


This  department  acknowledges  receipt  of 
your  letter  of  June  28,  193^  containing  the  following 
request  for  an  opinion: 

"Please  give  me  an  opinion  on 
whether  an  individual  of  one 
family  can  act  as  Judge  or  clerk 
of  an  election,  with  another 
member  of  the  same  family  a 
candidate  for  a county  office, 
or  a candidate  for  county  committee." 

We  assume  that  your  question  involves  the 
Nepotism  Section  of  the  Constitution  of  Missouri,  the 
same  being  Section  13  of  Article  XIV,  which  is  as  fol- 
lows: 

"Any  public  officer  or  employe 
of  this  State  or  of  any  political 
subdivision  thereof  who  shall, 
by  virtue  of  said  office  or  em- 
ployment, have  the  right  to  name 
or  appoint  any  person  to  render 
service  to  the  State  or  to  any 
political  subdivision  thereof,  and 
who  shall  name  or  appoint  to  such 
service  any  relative  within  the 
fourth  degree,  either  by  consanguin- 
ity or  affinity,  shall  thereby  for- 
feit his  or  her  office  or  employment." 


Miss  Lula  May  Barry 


—2— 


June  29,  1934. 


The  manner  of  appointing  judges  of  the  various 
precincts  in  an  election  is  the  duty  of  the  county  court 
as  provided  in  Section  10206,  R.  S.  Mo.  1929.  The  per- 
tinent part  of  said  section  we  are  herewith  quoting: 

"In  all  counties  in  this  state, 
four  judges  of  election  shall 
be  appointed  by  the  county  court 
for  each  election  precinct  in 
each  of  said  counties;  and  there 
shall  be  also  be  provided  two 
ballot  boxes  for  said  judges  of 
election,  one  of  which  shall  be 
numbered  No.  1 and  the  other 
numbered  No.  2;  and  it  shall  be 
the  duty  of  said  judges  to  select 
from  their  number  two  judges  who 
shall  be  designated  and  known  as 
receiving  Judges,  and  two  who 
shall  be  designated  and  known  as 
counting  judges." 

Additional  Judges  may  be  appointed,  under  cer- 
tain conditions,  in  the  same  manner  by  the  county  court 
under  the  new  Section  10208,  Laws  Missouri  1933,  p.  238, 
and  as  it  is  similar  to  Section  10206,  quoted  supra,  will 
not  be  herewith  quoted. 

The  recommendations  and  appointments  of  judges 
is  the  duty  of  the  central  committee  and  the  manner  of 
making  recommendations  is  contained  in  Section  10209  R.  S. 
Mo.  1929,  which  is  as  follows: 

"All  Judges  of  elections,  ap- 
pointed under  the  provisions  of 
this  article  shall  be  selected  by 
the  county  court  from  a list  of 
persons  furnished  said  court  in 
the  form  and  manner  following: 

The  political  party  that  polled 
the  largest  number  of  votes  at 
the  last  preceding  general  election 
and  the  political  party  that  polled 
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the  next  largest  vote  at  said 
election  shall,  each,  through 
its  central  committee,  furnish 
to  said  county  court  at  least 
fifteen  days  before  the  election, 
a list  of  names  of  persons  quali- 
fied by  law  to  serve  as  judges  of 
election,  double  the  number  required 
for  judges  of  said  election,  from 
which  said  list  said  county  court 
shall,  at  least  ten  days  before  the 
election  herein  provided  for,  select 
and  appoint  the  number  of  judges 
required  to  hold  said  election, 
taking  one-half  of  the  judges  so 
appointed  from  each  of  said  lists: 

PROVIDED,  that  for  the  purpose  of 
determining  the  political  parties 
entitled  to  representation  on  the 
election  board,  the  county  court 
shall  take  the  vote  cast  for  governor 
throughout  the  entire  state  for  the 
respective  parties:  PROVIDED  FURTHER, 
that  if  any  political  party,  through 
its  committee,  shall  fail  to  present 
a list  of  names  as  aforesaid,  within 
the  time  aforesaid,  then  the  said 
county  court  may  select  and  appoint 
the  requisite  number  of  Judges  pro- 
vided by  law  for  said  party." 

We  call  your  attention  to  the  fact  that  the 
Constitutional  provision  herein  quoted  contains  the  phrase, 

" *shall,  by  virtue  of  said  office 
or  employment,  have  the  right  to 
name  or  appoint  any  person  to 
render  service  to  the  State  or  to 
any  political  subdivision  thereof,*  " 
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which  said  phrase  seems  to  apply  to  the  facts  in  your 
case.  The  candidate  for  a county  office  does  not,  in 
anywise,  make  the  appointment  of  his  brother  as  a 
judge  or  clerk.  The  clerks  are  appointed  by  the  judges 
of  the  election,  as  contained  in  Section  10211,  with 
the  new  additional  section  of  10211,  Laws  Missouri, 

1933,  p.  239.  Under  Section  10209,  quoted  supra,  the 
central  committee  recommends  a list  to  the  county  court, 
but  the  appointments  are  made  by  the  county  court  and 
not  by  the  central  committee.  Hence,  a member  of  the 
county  committee  might  recommend  the  appointment  of 
some  member  of  his  family,  but  the  actual  appointment 
would  be  made  by  the  county  court. 


CONCLUSION. 


We  are  of  the  opinion  that  a member  of  a 
family  of  a candidate  for  a county  office  or  for  a 
county  committee  may  be  appointed  judge  or  clerk  of  a 
primary  or  general  election.  We  are  of  the  further  opinion 
that  the  members  of  the  county  court  could  not  appoint  a 
member  of  their  own  family  judge  of  the  election.  The 
conclusion  of  this  opinion  is  based  solely  from  the  legal 
aspect  of  the  question,  but  as  to  the  moral  effect  or 
public  policy,  we  will  leave  to  your  own  discretion. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED: 


ROY  McRITTRICK 
Attorney  General 


Hv/ADS;  Taxability  of  public  roads  and  inclusion  of  lend 

on  which  such  roads  ere  located  in  Assessor's  books. 

nn.  1 


f ov ember  '7,  1 1- ZA  . 


. . . , 

-“rsessor  of  Cole  County, 
Jef ferso  Cl ty,  ' issou rl . 


bear  . lr: 


A request  for  an  opinion  has  b'-en  receive*  from 
yon  under  date  of  o-'-enber  14,  b?4,  sue  recues*  being  in 
the  following  tcrn3j 

"I  vfO’  Id  1 ike  to  ’ e’ »}  your  opinion  as  to 
w other  the  acreage  deed  <1  to  the  .t»*-e 
of  ’issouri  ror  iy  way  o>ir">oses  should 
be  deducted  rro**-  the  farms  end  if  .so 
should  It  b»  c • r ■ od  o-1  the  tax  books  in 
tbs  name  of  t*i»  In  •©  1^ stances 

n errant y deed  is  given  end  In  others  e 
right -of-  ay.  'h-wld  both  be  r r* r- 1, -^<s  in 
t e sane  manner"  I wo  Id  ho  like  to  know 
if  f ern-to—nar ’« et  road  Aa  *ds  nr  - in  V . •? 

*»-*'  clean  8s  the  tate  highways  .** 

T 

f:T~PT  1C  TOAPC  •’  C T/  • ’ • ■ 

burs  land  is  c n eyed  to  the  tete  or  to  a county 
or  a municipality  for  urn  as  a public  road,  w’r ether  by  warranty 
deed,  quit-clsln?  deed  or  deed  of  t;.o  right  of  .ay,  such  property, 
so  long  's  it  !■;  used  as  a pubic  highway,  Is  axe"vt  from  taxa- 
tion under  the  Constitution  of  * lnsouri,  rtlcle  , action  6, 
which  rovider  1"  rrt  os  follows: 

"The  property,  real  anc  personal,  of  the 
tnte,  counties  and  other  municipal  cor  - 
orst. 'one,  and  cemeteries,  shall  b*  exempt 
from  taxation.'* 

it  ir>  possible  that  uj. or.  the  abandonment  or  vacation 
of  the  ublic  highway,  the  lent  so  used  migj t e^y-iin  become  pri- 
vate property.  Compare  : tete  v.  Culver,  65  lo.  607  (lo77)  where 
the  Court  at  page  says; 


2 


Ho  a 


November  r?,  1SS4 


. .... 


There  crn  be  no  question  but  that  de- 
fendant, as  the  ovnor  of  the  lend  o.er 
which  the  road  eaeed,  retained  the  fee 
and  all  rights  of  roperty  not  Inconsis- 
tent /1th  the  mblic  use  of  It,  end  if 
the  ubo  of  the  highway  in  question  had 
been  eha-do-ed  or  lost  ho  would  Ve  en- 
titled to  is  origin# 1 uneneuEbereti  do- 
minion on-er  It." 

In  such  en  event  the  exemption  would,  of  course,  cease. 

II 

I.JND  tT.c  D A L'  ' UP!  IC  HIGH  AY  NOT  TO 
n C /-'  PI  'xi  C'i  ?.ij  BOOKS. 


'end  which  because  of  its  use  as  a public  high- 
way Is  exempt  under  the  Constitution  frow  taxation  nt-ed  not 
be  carried  on  the  /•escesor'?  books,  whic’  under  the  lew  are 
only  to  contain  text ' 1 property*  ?' is  is  demonstrated  by 
’ . . 5 • " r 1 , IWi , c t J . 7 7 , os  as  follows: 

"The  assessor,  on  examination  ar.d  compari- 
son o'  the  li-st  o'  t roperty  cellared  by 
Individuals,  * p.r  the  list  o'  lands  fur-* 
niched  by  ih®  secretary  of  state,  and  said 
t.u;  s end  plats,  rnd  .?  'ter  c’illgent  effort*? 
for  ascertaining  all  taxable  property  in 
h s county,  rhall  maVo  a complete  list  o*' 
el1  tvs  texsbl/:  property  in  his  county,  to 
ho  call  'd  the  esr-essor's  book." 

The  ''here  conclusions  would  apply  to  11  public 
roads,  lie  re  a private  road  exists  the  owner  of  >uld 

be  liable  * o pay  texea  on  the  land  constituting  buc\  road  even 
though  the  owner  of  adjoining  lend  might  have  an  eas*  entbf 
nece  slty  or  otherwise  over  such  road. 

In  conclusion  it  *t  our  o lnlon  that  land  ^'.ich  has 
been  conveyed  by  any  kind  of  deed  to  the  .late,  a county  or  a 
’•uniet?ality,for  use  as  a pat  Me  road,  is  exempt  fro-;  taxation 
eo  long  ts  i i.  if;  used  as  e public  road,  and  that  sucb  land  wills 
so  used  is  not  to  bs  carried  on  tha  booka  of  th<?  /.ssessor  of  the 
county  in  w>ieb  such  land  ir  filtrated. 


cry  truly  yours, 


D AVj  . U'lI.L./i 

Assistant  Attorney-General 

noy  c • ITTPTCM 


AT  RCV.:D: 


•I 


ifEPOTISIf:  -Grain  Sealer,  whose  duties  "are  defined  in  House  Bill  No". 

79,  is  subject  in  his  appointment  to  the  provisions  of 
Sect  n 13  of  Article  XIV  of  th  Constitution  of  Missouri. 


1*3 


January  9,  1934. 

Mr.  D.  P.  Bennett, 

Prosecuting  Attorney, 

Plattsburg,  Missouri. 

Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  ae  follows: 

"Our  County  Clerk  has  ask  that  I write  you, 
and  secure  your  opinion  relative  to  Nepotism 
applying  to  the  appointment  of  & Grain  Sealer 
under  the  law  3ust  passed  by  the  present  Legis- 
lature. 

I have  advised  his  that  Nepotism  would  in 
my  opinion  apniy,  and  if  I am  right  I would 
like  your  confirmation,  and  if  wrong  your 
opinion  so  I may  file  the  same  with  the  Clerk, * 

Section  13  of  Article  XIV  of  the  Constitution  of 
Missouri  provides  as  follows: 

"Any  public  officer  or  employe  of  this  State 
or  of  any  political  subdivision  thereof  who 
shall,  by  virtue  of  said  office  or  employment, 
have  the  right  to  name  or  appoint  any  person 
to  render  service  to  the  State  or  to  any 
political  subdivision  thereof,  and  who  shall 
name  or  appoint  to  such  service  any  relative 
within  the  fourth  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby  forfeit 
his  or  her  office  or  employment." 

Section  3 of  Bouse  Bill  No.  79,  passed  by  the  57th 
General  Assembly  in  Extra  Session,  provides  as  follows: 

"Local  supervision  of  this  act  shall  be 
vested  in  the  County  Court  of  the  County 
wherein  a license  has  been  issued;  under 
the  direction  of  the  Commie sioner  of  Agri- 
culture , as  provided  in  Section  3.  When- 
ever a license  has  been  issued  by  the 
County  Clerk,  as  herein  provided,  the  County 
Court  shall  submit  to  the  Commissioner  of 
Agriculture  of  the  Missouri  State  Department 
of  Agriculture,  the  name  of  some  person  or 
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persons  who  shall,  subject  to  the  approval 
of  the  Commie s loner  of  Agriculture,  act  as 
local  Sealer,  and  every  such  Sealer  shall 
hare  the  same  authority,  with  respect  to  the 
provisions  of  this  act  and  the  rules  and 
regulations  thereunder,  and  the  enforcement 
thereof,  as  an  officer  of  the  peace.* 

Section  4 of  House  Bill  Ho.  79,  passed  by  the  57th 
General  Assembly  in  Extra  Session,  provides  as  follows: 

•The  Sealer  shall  be  a resident  of  the  county 
and  shall  furnish  bond  for  the  faithful  per- 
f ormanee  of  his  duties,  in  such  an  amount 
as  shall  be  determined  by  the  Commissioner  of 
Agriculture,  Such  bonds  and  the  sureties 
thereon  shall,  in  every  case,  be  subject  to 
the  Commissioner *g  approval  and  be  deposited 
with  him.  He  shall  also  qualify  by  taking  an 
oath  similar  to  that  required  by  public  officers.* 

Then  follows  a number  of  sections  defining  the  duties 
of  the  Grain  Sealer  and  how  he  shall  perform  them. 

In  view  of  the  foregoing  constitutional  provision 
we  are  of  the  opinion  that  no  person  can  be  appointed  Grain 
Sealer  who  is  related  within  the  fourth  degree,  either  by 
consanguinity  or  affinity,  to  the  appointing  power.  Under 
Section  3 above,  the  County  Court  shall  submit  to  the 
Commissioner  of  Agriculture  the  name  of  some  person  to 
act  as  local  Sealer.  The  County  Court  being  the  appointive 
power,  subject  to  the  approval  of  the  Commissioner  of 
Agriculture,  is  certainly  a public  officer  of  a political 
subdivision  of  the  State.  The  Grain  Sealer  renders  service 
under  the  terms  of  this  statute  to  a political  subdivision 
of  the  State  and  we,  therefore  conclude  that  a Grain  Sealer, 
under  Section  3 of  House  Bill  Ho,  79,  comes  under  the  prohibi- 
tion of  Section  13  of  Article  XIV  of  the  Constitution,  and  that 
the  appointment  of  any  Grain  Sealer  who  is  related  within  the 
fourth  degree  to  the  members  of  the  County  Court , or  any 
member  so  exercising  his  right  to  name  him,  would  be  in 
violation  of  the  above  constitutional  provision. 


APPROVED: 


Very  truly  yours, 


Assistant  Attorney  General. 


Attorney  General, 


CuliTBou  ACT  ; 


. Corporations  Ue  llceneec^mvi  occtlon  B7 

not  ap  licable  to  thorn. 


don.  E.  J.  Becker 
Supervisor  of  Liquor  Control 
State  Capitol 
Jefferson  City,  Missouri 


Dear  -r . Looker: 


T:  is  is  to  acknowledge  receipt  of  jour  request  for  an 
opinion  as  to  whether  or  not  a corporation  may  legally  be  issued 
a license  under  the  Liquor  Control  Aot  of  Missouri,  passed  by  the 
67th  neral  Assembly,  in  Extra  Session, 


I. 

•ihen  analysing  the  various  provisions  of  the  Liquor  Control 
Aot  it  is  well  to  keop  in  mind  the  language  of  the  supreme  Court 
of  Missouri,  en  Bano,  in  the  case  of  state  v.  Parker  Distilling 
Company,  236  Mo.  819,  1.  c.  874 1 

w .Then  me  beer  in  mind  the  foregoing  idee, 
that  the  liquor  traffic  in  this  stats  has 
no  legal  rights,  save  and  except  those  ex- 
pressly granted  by  license  end  the  statute 
under  which  it  1s  issued,  then  as  can  sure 
clearly  see  that  the  State  may  1 mooes  such 
conditions,  burdens  end  regulations  as  it 
aay  deem  else  and  proper,  and  no  one  who 
engages  therein  has  e right  to  complain 
thereof • " 

lkevise,  it  must  be  born  in  Bind  that  the  Liquor  Bill  that 
ess  truly  agreed  to  end  finally  passed  consisted  of  e Committee 
Substitute  for  senate  Bills  Bos.  6,  81,  88,  83,  84  end  83,  thus 
intimating  that  aany  bills  were  introduced  vhleh  contained  various 
conflicting  provisions  later  incorporated  into  the  act  as  passed. 


Hon  . t . J.  Becker 


?eb.  2,  1954 


The  enacting  clause  provides  this: 

"providing  for  the  issuance  of  licenses  for 
the  aanufacture,  brewing  and  sale,  both  at 
wholesale  and  retail  of  intoxicating  liquor;” 


Note  the  language  of  the  Supreme  Court  of  Missouri,  en  bane, 
in  State  v.  Public  Service  Commission,  54  S#  V.  (Ed)  486,  1.  c.  488, 
when  it  was  construing  inharmonious  provisions  of  the  statute  then 
before  it  for  determination! 


"Prom  the  historical  sketch  presented  by 
appellants,  there  were  heated  debates  as  to 
whether  the  aot  should  be  made  to  include 
urban  busses  such  as  the  appellants  operate. 
It  l£  entirely  possible 


of  the  lawmakers  and  other  parts  met 
da  of  other  members  of  the 


Assembly.  are  therefore  obliged  to 

interpret  jgSiii  *1,  E»»d”  *££ 
its  l1". harmonious  provisions  If  posalblc.  re 
maj  keep  in  mind  the  rule  quoted  from  Cye.  by 
appellants,  to  the  effect  that,  in  interpreter 
relative  or  qualifying  tar  me,  they  must  he 
construed  as  relating  to  the  last  antecedent 
instead  of  extending  then  to  include  others 
more  remote  'unless  such  extension  is  clearly 
required  bj  consideration  of  the  entire  act.' 
£6  Cyo.  p.  1186.” 


Also,  the  language  of  the  3upreoe  c ourt  of  Missouri  in  Bowers 
v.  Kansas  City  ublic  Service  Company,  41  S.  I.  (Bd j 810,  1.  c.  816 i 

"If  theee  provieionc  stood  alone,  there  might 
be  merit  in  plaintiff's  contention.  The 
entire  statute  must  be  considered  in  determin- 
ing the  purpose  of  the  legislature  in  enacting  it." 


Also,  in  De  Jarnett  v.  Tlokameysr,  40  3.  tf.  (2dj  636,  1.  o. 

687  (to.  Cup. ) i 

"All  provisions  of  ths  statute  should  be  con- 
sidered in  determining  the  meaning  of  any 
particular  portion  thereof,  and  off sot  given 
to  every  pert  of  the  statute  where  it  le 
possible  to  do  so." 


don,  K.  J.  acker 


Fat.  8,  1934. 


And  in  Lo^n  v,  Matthews,  58  S.  W.  (8d)  989,  1.  c.  998,  the 
uprose  (curt  of  Missouri,  an  Banc,  said  t 

"The  two  sections  of  tha  atatuta  aho uld  be 
read  ana  construed  together,  In  construing 
a atatuta,  tha  oourt  oust,  If  passible,  give 
afraot  of  tha  vhola  and  every  part  thereof , 
provided  tha  lntarpratation  raaohad  la 
reasonable  and  not  in  conflict  with  tha 
legislative  intent," 


And  in  Ladd  v.  Independence  stove  and  I'umaoe  Co,,  61  f • v, 
(8d)  114,  1.  c,  118  (Mo,  Sup.)  tha  oourt  aaidt 

"Appellant 'a  oonatruction  would  render  one  of 
aaid  deeerlptlve  adjactlvaa  practically 
auperfluoua,  and  tha  lagialatura  will  not  be 
presumed  to  have  intended  using  auperfluoua 
or  meaningless  words  in  the  statute, 

Moreover,  in  construing  a statute  tha  evil 
sought  to  be  remedied  and  the  benefit  in- 
tended to  be  conferred  thereby  should  be 
considered  a a a such  statutes  should  be 
oonatruad,  so  far  as  their  language  permits, 
with  a view  of  effectuating  their  beneficent 
purpose," 


Therefore,  in  interpreting  the  provisions  of  the  liquor 
Control  ict,  we  do  so,  keeping  in  mind  tha  intent  of  the  legislature, 
reading  the  act  as  a whole,  and  harmonising  conflicting  sections 
therein,  if  possible,  so  as  to  give  offset  to  each  of  the  provisions 
of  the  aot. 


II, 

An  examination  of  the  statutes  af  Missouri  will  show  that  the 
words  "person  or  parsons"  include  corporations,  co-partaershdps,  and 
other  sn titles;  and,  likewise,  in  the  liquor  Control  Act  the  Logic* 
lature  • pacifically  defined  the  word  "person"  to  inolude  partnership, 
syndicate,  association,  corporation  eto,  we  quote  Section  43-a; 

"The  term  'person*  aa  used  in  this  .vet  shall 
aaan  and  Inolude  any  individual,  association. 

Joint  stock  company,  syndicate,  oo-partnership, 
corporation,  reosivr,  trustee,  conservator, 
or  other  offleer  appointed  by  any  state  or 
federal  Court," 


Hon*  E*  J*  Becker 


Feb.  2,  1034* 


Thus  whan  the  word  "parson"  appears  in  thw  prowl wlonw  of 
the  *ct,  said  word  la  susceptible  of  meaning  "person",  a a eflned, 
and  it  does  not  require  judicial  definition  or  construction  to 
include  associations.  Joint  stock  companies,  syndicates,  partner- 
ship a,  corporations  etc* 

The  word  "person”  appear c throughout  the  Liquor  Control  Act, 
namely.  Sections  6,  8,  9,  13- a , 10,  15-a,  18,  19,  21,  21-a-l,  22, 
2£*»a,  27  and  44-a*  In  sons  instances  the  tern  "any  person”, 
"ewer/  person",  "no  person"  and  "ewnry  person"  are  used,  and  in  oth 
instances  this  phrase  is  used,  "Any  person,  firm,  partnership  or 
corporation" j thus  showing  that  when  the  Legislature  used  the 
word  "person",  in  said  Act,  that  it  did  not  Intend  to  Halt  sawn 
In  ewery  instance  to  the  generally  accepted  definition  thereof, 
namely,  that  of  an  lndlwldual. 

To  Illustrate  our  contention,  we  quote  a few  of  the 
eectione: 

Section  8,  in  part  provides! 

"He  os r son  shall  possess  intoxicating  liquor 
witnir.  the  state  of  Missouri  unless  the  same 
has  been  acquired  from  some  person  holding 
a duly  authorised  license  ate.11 

Section  18  provides! 

"It  shall  he  unlawful  for  any  person,  firm, 
partnership  or  corporation  to  asnufaeturs, 
sail  or  expose  for  sale  in  this  state  intox- 
icating liquor,  aa  herein  defined,  in  any 
quantity,  without  taking  out  d license.” 

Section  19,  In  part  provides i 

"«  • » Before  any  applioation  for  license  shall 
be  approved  the  Supervisor  of  Liquor  Control 
shall  require  of  the  applicant  a bond,  to  be 
given  to  the  state,  in  the  eua  of  Two  Thousand 
Dollars,  # • e to  be  approved  by  the  supervisor 

* • conditioned  that  the  person  obtaining 
eueh  license  shall  kaep  etc** 

Section  21,  in  part  provides! 

"So  person,  partnership,  association  of  persons 
or  corporation  shall  manufacture  or  distill 

• • e shall  sell  or  give  away,  or  offer  for 
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sale,  at  wholesale  or  retail,  * *»  * blend 
intoxicating  liquor,  • • • shall  Import  In- 
toxicating liquor  etc.  * 


The  . uprei e Courts  of  other  Jurisdictions,  in  dlepoelng  of 
the  question  involving  the  right  of  s corporation  to  deal  in  intox- 
icating liquor,  held  that  the  word  "person"  included  corporation. 

*e  herewith  cite  and  quote  therefrom: 

In  Audubon  Country  Club  v.  Commonwealth,  135  S,  *•  911  (Ky.J, 
the  following  was  said: 

"license  to  keep  a tavern  outside  of  an  incor- 
porated city  or  town  shall  be  granted  only 
to  persons  who  are  prepared  with  houses,  bedding, 
stoves  and  provender  sufficient  to  accomodate 
the  public  and  shall  not  be  granted  to  anyone 
unleee  the  keeping  of  a tavern  at  the  plaoe 
proposed  is  necessary  for  the  aooouoaatlor:  of 
the  public  nor  until  the  applicant  shall  take 
an  oath  in  open  court  that  he  in  good  faith 
Intends  to  keer  a tavern  for  the  accomodation 
of  the  publlo • * 

It  will  be  observed  that  the  above  section 
authorises  the  granting  of  a tavern  license  to 
persons  who  are  prepared  etc* 

Section  467,  Kentucky  Statute,  defines  the  word 
'person'  as  follows i 'the  word  "person"  may 
sxtend  and  be  extended  and  be  applied  to  bodies 
politic  and  corporate,  societies,  ccnmmitles 
and  the  public  generally,  as  well  as  individuals, 
par tner snipe,  persons  and  Joint  stock  companies. 

The  words  "corporation”  "company"  nay  be  construed 
as  including  any  corporation,  coco any,  person, 
persons,  partnership.  Joint  stock  companies  or 
associations. ' 

It  would  seer,  reasonably  clear  from  the  statute 
quoted  that  it  was  not  the  legislative  purpose 
to  give  to  the  word  'person'  in  the  eta tut# 
authorising  ths  issuing  of  tavern  licensee  any 
more  restricted  meaning  than  In  other  faaxilar 
statutes, there  being  nothing  to  indicate  that 
such  exeaptlons  should  be  made  in  the  case  of 
persons  applying  for  tavern  licensee. 
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"»e  therefore  oonclude  that  a corporation  may 
bo  granted  a taverr  licanoo  and  that  tho 
statutory  oath  may  be  taxon  on  lta  behalf  by 
its  authorised  of floors*  This  view  is  forti- 

fied by  tho  following  authorities  from  other 
states  on  this  question: 

Connsetlcut  Brewing  Company  t*  Murphy,  81  Conn* 
145*  70  Atl*  450;  nterprlse  Brewing  Co*  v* 
arises,  175  Mass*  868,  55  8*  856;  People  v* 

uel  del  burg  002*400  Co*,  855  111*  890,  84  X*  S* 

850;  In  Re  Brewing  Co.  ulaense,  885  Pa*  66,  76 
Atl • 89;  In  re  Prospect  Brewing  Co*,  187  Pa*  585, 
17  Atl.  1090;  In  Re  Lynch  Co*,  1 boyoe,  Vol.  74, 
76  Atl*  41  •" 


The  Idaho  oupreme  Court  in  Ada  County  ?•  Boise  Commercial 
Club,  116  Pao*  1066,  said: 

"The  appeal  Involves  the  oonsfcruetlon  and 
application  of  Section  1506*  This  section 
reads  as  follows: 

*It  shall  be  unlawful  for  any  person,  by  him- 
self, by  agent  or  otherwise,  to  sell  spirituous, 
salt  or  fermented  liquors  or  wines,  to  be  drank 
in  or  about  the  promises  toere  sold,  without 
having  first  procured  a license  and  given  a bond* ' 

Section  16,  Revised  Codes,  among  other  things 
provides:  'The  word  "person"  Includes  a corpora- 
tion as  well  as  a natural  person* ' 

It  Is  urged  by  counsel  for  appellant  that  inasmuch 
as  the  Legislature  falls  to  include  the  term 
'incorporated  club1  in  the  provisions  of  Seotion 
1506,  therefore,  the  Legislature  did  not  Intend 
to  include  suoh  corporation  within  the  provisions 
of  said  section*  It  is  unne cesser.,  to  olasslfy 
the  character  or  kinds  of  corporations  which  would 
be  required  to  secure  a license  to  sell  intoxicat- 
ing liquors  to  be  drank  on  the  premises,  unless 
the  Legislature  had  in  mind  the  exclusion  of  a 
particular  kind  or  character  of  corporation  from 
the  operation  of  the  statute,  because  It  had 
previously  been  enaoted  and  had  long  been  a law 
when  Seotion  1606  was  enaoted  that  the  word 
'person'  Included  all  corporations  and  whether 
the  conclusion  Is  inevitable  and  If  the  Legislature 
intended  to  exolude  any  particular  kind  of  corpora- 
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tlon  they  would  ho to  oo  doe lor od  in  the 
oootlon.  Therefore,  when  the  Legislature 
oold  ’any  person*  thoy  intended  that  the 
words  should  mean  the  earns  oo  defined  by 
the  code  end  should  include  corporations, 
and  if  oo,  os  elubo  ore  corporations,  the 
word  ’person*  included  ouoh  club." 


Vote  the  language  of  the  Illinois  Court  in  People  ex  inf. 
y.  aeldelburg  Jordon  Co.,  833  111.  890,  84  H.  E.  £30,  1.  c.  831: 

"Appellant  further  insists  that  os  the  plead- 
ings show  that  the  license  was  issued  to  a 
corporation  it  was  issued  without  authority 
of  law|  the  argument  being  that  under  our 
dramshop  act  the  license  can  not  issue  to  a 
corporation.  Joe  tlon  1,  of  Chap.  131,  Hurds 
R.  5.  1903,  page  1946  provides  that  the  words 
•person  or  persons',  as  well  aa  all  worda 
referring  to  or  iapertlng  ’persona*,  raj 
extend  and  be  applied  to  bodies  politic  and 
oorporat#  aa  wall  ee  individual." 

The  court  held  in  this  aaae  that  a dramshop  license  nay  ba  issued 
to  a corporation  as  well  as  an  individual. 


Also,  the  court  in  Maseachueetta  declared  thia,in  Enterprise 
are wing  Co.  v.  drives,  33  I.  E.  336: 

"It  la  trua  that  corporations  can  not  be  im- 
prisoned and  that  one  of  the  penal ties 
provided  by  law  is  laprleonmant,  and  that  in 
some  eaeee  imprisonment  is  imperative.  This, 
however,  is  one  oireuaatanee  to  be  weighed 
with  many  in  arriving  at  the  true  meaning  of 
tha  statute,  corporations  can  be  Indicted, 
convicted  and  punished  under  the  law  by  fins 
and  bv  forfeiture  of  license.  They  o*n  set 
only  through  natural  persona,  end  the  natural 
persons  who  do  the  illegal  acts  of  tha  corpora- 
tion may  be  punished  themselves  also  and  by 
the  full  penalties  of  the  statute.  If,  as  we 
con  a true  the  law,  corporations  are  included  in 
its  provisions  and  its  authorisations  tha 
impossibility  of  the  imprisonments  mas  no  doubt 
considered  by  the  legislature  and  in  view  of 
the  liability  of  the  natural  persona  who  could 
ba  punished  for  tha  Illegal  acta  of  the  corpora- 
tion the  legislature  was  content  to  provide  the 
punishments  which  it  did.” 
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:.ee  also*  C ;nooooheague  Club  v.  Ctate,  31  Atl . o02  (Md /) 
In  ho  b.  V*  Lynch  Co..  76  Atl.  41  (b*l.)| 

In  P.4  Pollard,  17  *tl.  1087 

In  Ko  Prospect  droving  Co.,  17  Atl.  1090. 

.'ho  above  cuos  sustain  tho  proposition  that  corporations 
say  be  {{ranted  lioons*  s tho  oamo  as  parsons  uadsr  statutes  similar 
to  tho  Missouri  Liquor  Control  Aot. 


III. 

Lootion  27, of  tho  :*lquor  Control  Aot  of  Missouri,  provided 

"No  parson  shall  bo  granted  a lleense  hereunder, 
unless  suoh  person  is  of  good  moral  oharaoter 
and  a native  born  or  naturalised  oltisen  of 
the  united  States  of  America,  and  a qualified 
legal  voter  and  taxpaying  oltisen  of  the  county, 
toon,  city  or  village  wherein  suoh  person  seeks 
a license  hereunder)  and  no  person  shall  be 
granted  a license  or  permit  hereunder,  whose 
license  as  suoh  dealer  has  been  revoked,  or 
who  has  been  convicted,  sinoe  the  ratification 
of  the  Twenty-first  Amendment  to  the  Consti- 
tution of  the  rJtolted  States,  of  a violation 
of  the  provisions  of  any  lav  applicable  to  the 
manufacture  or  sale  of  Intoxicating  liquor,  or 
who  employes  or  has  employed  in  his  business  as 
sush  dealer,  aqy  person  w ose  license  hue  been 
revoked  or  who  has  been  eonvloted  of  violating 
the  provisions  of  any  suoh  lav  since  the  date 
aforesaid. ” 


A similar  section,  appearing  in  the  former  dramshop  law  of 
Missouri,  has  been  oonstrued  by  our  Supreme  court  and  by  tha  St.  Louis 
Court  of  Appeals.  In  the  oaee  of  3tate  ex  rel.  v.  Seott,  94  Mo.  App* 
620,  the  oourt  h*d  before  it  an  application  for  a license  on  the 
part  of  a partnership.  Bland,  P.  J.,  said  (1.  c.  623-24 )t 

"cao tion  2993,  Revised  Statutes  1899,  restricts 
the  granting  of  a dramshop  license  to  s 'law- 
abiding,  assessed,  taxpaying,  mala  citisen 
above  twenty -on  « years  of  age. * There  is  no 
authority  to  grant  a license  to  a partnership 
as  such,  in  the  partnership  name,  as  v-was 
dona  in  this  instanoe.  Vhsre  tha  application 
is  mads  by  a co-par  tn  or  ah  ip  the  application 
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mould  bo  made  in  the  nar.e  of  the  individual 
Mab^ri  of  the  partnership.  Keoh  pepber  should 
sl^n  the  application  and  he  should  fill  the 
statutory  requirement e,  that  is,  he  should  be 
a law-abiding,  assessed,  taxpayir.g,  sale  citisen 
above  twenty-one  years  of  age,  and  the  license 
should  be  Issued  to  the  individuals  doing 
business  under  the  partnership  name." 


And  in  the  ease  of  State  v.  Missouri  Atletic  Club  (Sup.  Ct. 
Mo. ),  170  3.  V.  904,  the  Suprepe  Court  had  before  it  for  consideration 
the  application  of  an  incorporated  social  club.  Judge  talker  said 
(1.  c.  910) i 


"bespits  all  of  this,  and  leaving  out  of  consider- 
ation any  discussion  aa  to  its  moral  or  hygienic 
ef:ect,  as  out  of  place  in  a legal  opinion,  we 
find  that  the  framers  and  inter pretars  of  our 
law,  from  the  dawn  of  our  Jurisprudence,  both 
here  and  elsewhere,  have  regarded  liquor  as  an 
Ishmaellte  among  ths  products  of  man's  ingenuity, 
and  have  placed  its  sale  under  the  ban  of  oare- 
fully  worded  restrictions.  It  no  eoonsr  creoos 
out  of  the  still,  ths  wlnsprsss,  or  ths  brewing 
vat  than  the  exciseman  demands  tribute  for  ite 
being,  end  before  It  can  be  vended  taxes  ad  valorem 
and  for  the  privilege  of  sale  must  oe  paid;  but  this 
is  not  all,  upon  leaving  the  warehouse  of  the  whole- 
saler, the  retailer,  berore  dispensing  it,  must 
take  out  a license  as  a dramshop  keeper,  ejection 
718b,  supra.  This  is  an  individual  privilege, 
which  oan  only  be  granted  to  *a  law-abiding,  assessed 
te? paying  sale  citisen  above  tventy«one  years  of 
age.'  ootion  7191,  H.  3.  1909;  .tats  ex  rel.  V. 
County  Court,  66  Mo.  App.  loc.  eit.  100;  State  ex 
rel.  v.  ’a  ,e,  107  Mo.  App.  loc • clt.  £16,  30  3.  x. 
912.  And  it  cannot  be  granted  to  a partnership 
(state  ex  rel.  v.  Scott,  96  Mo.  App,  620,  70  S.  ». 
756),  nor  to  a corporation,  beeause  the  latter 
does  not  possess  the  requisites  expressly  required 
of  an  applicant,  vis,  age,  character,  and  sex— 
reaching  its  majority  when  its  incorporation  la 
af fee tea,  its  age  can rot  be  measured  by  years; 
being  intangible,  it  can  have  no  character;  and 
for  a like  reason,  wore  materially  expressed,  having 
no  body  to  be  kicked,  it  la  sexless.  It  thsrefore 
lacks  three  out  of  the  four  statutory  requisites 
essential  to  a qualified  ap;  lleant  for  a dramshop 
license. 
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"By  necesuary  anc  inevitable  exclusion,  there- 
fore, It  being  impossible,  under  the  lav,  for 
soolal  ol  ubs  to  procure  lioenses,  and  the  sale 
of  liquor  being  a 11  salted  privilege,  no  implied 
or  other  power  exists  authorising  corporation* 
of  this  character  to  make  aalee.  Further,  an 
i mplied  >ow er  in  a corporation  to  d an  unlawful 
act  cannot  exist;  and  if  liquor  be  sold  with- 
out license  over  a mahogany  table,  in  glass  of 
finest  crystal,  under  a silken  canopy  in  a palace, 
it  Is  none  the  lose  a crime,  under  a fair  and 
impartial  Interpretation  of  the  law,  than  an 
unauthorised  sale  over  a de*l  board  in  a hovel 
that  would  pvt  • uhanahan's  ould  shebeen'  to  shame," 


however,  wo  respectfully  subcult  that  the  above  c ns trust ions 
of  the  ancient  oranehop  law  are  not  binding  on  us  here  in  the 
construction  of  the  lseourl  liquor  Control  .ct  for  the  reason  that 
the  too  acts  are  atrangors  in  substance  ana  spirit  and  oo  • lately 
lacking  in  uniform  contemplation, 

Fha  draaahop  lav  of  Mieao  ri  provided  for  the  regulation 
of  dramshop  keeper#  and  defined  a dramshop  keeper  aa  "a  person 
permitted  by  las,  being  licensed  according  to  the  provisions  of 
this  chapter,  to  sell  Intoxicating  liquors  in  any  quantity,  either 
at  retail  or  in  the  original  package,  not  exceeding  ten  gallons, • 

1 wer  this  law  the  dmuaahop  keeper  was  required  to  sake  application 
for  a license  and  "if  the  (county)  court  shall  be  of  the  opinion 
that  the  applicant  le  a law-abiding,  aeo  seed  taxpaying  tale  ltlsen 
above  twenty-one  years  of  age,  the  court  may  v>rent  a license  for 
six  months. 

By  another  section  of  this  law  it  le  provided  "that  no  person, 
firm  or  corporation,  or  ao#nt,  employee  or  repre cents tlve  of  any 
person,  firm  or  corporation  engaged  in  the  manufacture  of  malt  or 
aolrltuoua  liquors,  or  the  aele  as  a wholesaler  or  Jobber  of  melt 
or  spirituous  liquors  a ell  be  lloe  .eed  to  keep  e draaehon",  xoeofc 
for  this  seotion,  there  is  no  mention  of  corporations  in  the  act 
relating  to  dramshops,  'hcter  e separate  article  entirely  licensee 
ore  provided  for  manufacturers,  rectifiers,  wholesale  and  retail 
dealers  othep  then  oreashop  keepers,  owover , tne  c n struct  ion  of 
the  . upremeTourt  in  the  Klssori  Athletic  Club  Case  had  to  do  only 
with  the  drauehop  law  proper. 
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rhe  o netruotlon  of  the  supreme  ourt  with  reference  to 
the  dramshop  la*  should  net  be  eone trued  ee  binding  on  us  herei  for 
while  the  section  of  the  lew  Is  similar  to  the  one  here  isider  con- 
sideration, nevertheless,  the  whole  sot  with  which  it  was  construed 
was  an  entirely  different  net,  ve  must  of  necessity  here  construe 
Section  27  with  reference  to  the  Liquor  Control  ot  of  Mlssoivi 
and  not  with  the  ancient  dramshop  lav* 

"It  is  an  elementer^  rule  that  the  construc- 
tion of  a statute  is  to  be  made  from  all  its 
parts  together  and  not  of  one  part  only  by 
itself.  Endlioh  on  Interp.  of  Stat*  see*  56.” 

! .It son  v.  Smith,  68  mo*  App*,  1*  o*  408* 


The  Liquor  Control  Act  of  Missouri  makes  notice  of  corpora- 
tions throughout  its  pages*  in  Sections  10,  18,  81,  82,  88 -a,  61, 
38  and  35  corporations  are  noticed  and  previsions  made  for  their 
regulation*  in  addition,  see*  43-a  provides t 

"The  tern  'person*  ae  used  in  this  sot  shall 
mean  and  include  any  Individual,  a aeo elation, 
joint  stook  oompany,  syndicate,  oo-  «r tear ship, 
corporation,  roeolvar,  trust#*,  conservator 
or  oth*r  of  floor  appointed  by  any  State  or 
federal  court*" 


This  ia  a clear  expreeelon  on  the  part  of  the  Legislature  that  a 
sorporation  should  be  within  the  meaning  of  the  set*  no  sueh 
provision,  however,  la  to  be  found  in  the  dramehop  lav  construed  by 
the  Supreme  Court* 

It  is  recognised  that  e corporation  does  not  possess  good 
moral  character;  nor  is  it  a native  born  or  naturalised  eitlsen; 
neither  le  it  a qualified  legal  voter*  Therefore,  beetlon  87  must 
be  construed  es  not  being  applicable  to  corporations  in  so  far  as 
the  seotion  requires  information  aa  to  the  above,  and  that  the 
information  required  was  only  Intended  to  be  required  of  a single 
individual* 

If  a corporation  bo  hold  not  within  tho  contemplation  of  the 
aot,  certain  seotlono  of  the  law  would  be  meaningless*  For  example, 
in  aeotlon  88  it  le  provided i 

"For  every  license  Issued  to  mny  railroad 
company,  railway  sleeping  car  oompany  or 
dining  oar  oompany  i operated  in  this  state, 
for  sale  of  ell  kinus  of  lntoxl sating  liquor, 
a a herein  defined,  at  rstall  for  consumption 
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on  lta  dining  oar a,  buifet  cara  and 
observation  cara,  tbs  am*  of  ono  hundred 
($100.00 ) dollars  par  year*  rovidsd 
that  said  lie an ae  shall  not  par ait  aalas 
at  ratail  to  be  sada  while  said  cara  ara 
atoppad  at  any  a tat. on;  and  provided  further, 
that  a duplicate  of  such  license  shall  ha 
jo a tad  in  every  car  where  each  beverage  is 
sold  or  served,  for  which  the  license#  shall 
pay  a fee  of  one  ( tLOO ) dollar  for  eaeh 
duplicate  license," 


re  may  safely  assume  that  the  court#  will  take  Judicial 
knowledge  that  railroad  eoapaniae,  railway  sleeping  oar  companies 
and  dining  car  companies  are,  in  moat  Instances,  incorporated. 

Certain  it  is  that  they  are  not  operated  by  a single  individual, 

Xf  thon,  the  lav  does  not  contemplate  the  issuance  of  licenses  to 
corporations,  this  provision  of  the  lew  is  useless. 

As  s further  indication  of  the  intent  of  the  oensral  Assembly 
to  Include  corporations,  it  is  provided  in  Section  18 t 

"It  shall  he  unlawful  for  any  person,  firm, 
partnership  or  corporation  to  manufacture, 
aell  or  expose  for  sale  in  this  stats  intox- 
icating liquor,  aa  herein  defined,  in  any 
quantity,  without  taking  out  a license, * 

This  is  an  unambiguous  expression  on  the  part  of  the  General 
Assembly,  and  we  conclude,  therefore,  that  it  was  the  intention  of 
the  General  Assembly  to  provide  for  the  ias\*noe  of  licenses  to 
corporations  subject  to  the  provisions  of  the  set,  rThis  in  accord 
with  that  veil  e stab 11  shed  rule,  consistent  with  reason,  that  e 
statute  should  be  so  construed  as  to  render  it  operative,”  state  v, 
uong  ( o »)  204  ,,  1,  c,  913, 

"The  purpose  for  which  a law  mas  enacted  is 
a matter  of  prime  importance  in  arriving  at 
a correct  interpretation  of  its  parts,  A 
statute  is  to  be  construed  with  reference 
to  its  manifest  object,  end  if  the  language 
la  susceptible  of  two  constructions,  one 
which  will  oerry  out  and  the  other  will  defeat 
such  manifest  object,  it  should  receive  the 
former  construction.  Peo$s  v.  Hinrleheen, 

161  111,  223,  43  H.  E.  973." 

bawls  - Sutherland  - Stat.  Const.,  Vol.  II,  p,  711. 
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IV. 

A corporation  nay  do  only  that  which  la  provided  in  ita 
charter  or  Included  in  ita  corporate  power a. 

In  Julian  v.  Kcnaaa  City  -star  Co.,  the  Supreme  Court  of 
Miaaouri , en  Bano,  909  Mo.  33,  aaid  this  relating  to  corporations 
(L.o.  67)i 

"The  corporation  ia  an  artificial  being, 
posse  sing  only  the  rights  that  the  state 
has  granted  and  bearing  the  burdens  that 
ita  oharter  impose a. 

The  state  in  issuing  the  oharter  may  impose 
its  own  terms,  and,  when  accepted,  the 
corporation  ia  bound  by  the  terns;  if  t area 
are  imposed  in  the  charter  that  result  in 
placing  the  corporation  in  a position  leas 
favorable  than  Individuals  would  occupy  ia 
relation  to  the  same  subject,  the  corporation 
cannot  complain  beoauae  it  ia  one  of  the 
conditions  on  which  its  right  to  be  a corpor- 
ation was  granted." 


In  dassen  et  al.  v.  Monokton  at  al,  278  3.  f.  404,  1.  c. 
407,  the  Supreme  Court  of  Missouri  said; 

"A  corporation  ia  an  artificial  person,  and 
has  no  natural  rlghta.” 

Also,  in  Wyatt  v.  Stillman  Institute,  860  3.  V.  73,  1.  c. 
76,  the  supreme  Court  of  Missouri  said: 

"A  corporation  as  to  its  character  is  to  be 
Judged  by  the  objects  of  its  creation  as 
expressed  in  its  charter." 

in  State  e*  in* • v.  Missouri  »t  letic  and  st.  Souls  Clubs, 
supra,  the  suprems  Court  of  Missouri  used  this  language  (1.  o.  693 
et  seq.)i 

"It  will  be  recalled  that  Chief  Justice  Marshall 
aaid  in  the  Dartmouth  Collage  oaao  (4  host. 

(U.  S. ; 318,  636)  among  other  things  that 
have  beeo  -e  maxima,  that  *a  corporation  being 
the  Mrs  creature  of  the  law  possesses  only 
those  properties  Shloh  the  charter  of  its 
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creation  confers  upon  it,  either  expressly 
or  nr  incidental  to  its  very  existence and 
the  oupreae  Court  of  Minnesota  has  held  that 
the  saxe  rale  is  applicable  to  articles  of 
incorporation  which  are  analogous  to  a charter 
(dould  ?.  Fuller,  79  Minn.  414 )|  so  that  b, 
express  Judicial  declaration  the  doctrine  as 
to  the  limitation  of  the  powers  of  a corpora- 
tion within  the  instrument  of  its  creation 
has  been  aade  to  apply  to  every  class  of  incor- 
porated association,  whether  it  be  organised 
for  business,  aural,  intellectual  or  benevolent 
purposes  or  to  promote  soeial  intercourse. 
Incidental  powers,  si  the  tore  it  employed  by 
Chief  Justioe  Marshall,  mean  such  aa  are  direct- 
ly and  immediately  appropriate  to  the  execution 
of  the  powere  expressly  granted,  and  exlet  only 
to  enable  the  corporation  to  carry  out  the 
purpose  of  lie  creation.  (Hood  v.  Railroad,  8f 
Conn,  li  People  v.  Chisago  das  Trust  Co.,  130 
111.  8 49 | tats  sx  rel.  v.  Bowman,  41  La.  Ann. 
333. ) Such  powere  are  not  invoked  by  re snendent, 
however,  and  thsir  discussion  is  superfluous. 

But  the  implied  powers  are  of  moment.  They  are 
defined  to  be  those  possessed  by  a corporation 
not  indispensably  necessary  to  carry  into  effect 
oth ere  expressly  granted,  and  comprise  all  that 
are  appropriate,  convenient  and  eui table  for 
that  purpose,  including,  as  an  incidental  right, 
a reasonable  choice  of  the  aeons  to  be  employed 
in  putting  into  practical  ef/eot  this  class  of 
powers,  droad  as  this  definition  seems,  end  it 
is  the  resume  of  an  exhaustive  review  of  many 
oases  by  eminent  text-writers,  we  find  it  no- 
where more  lucidly  and  comprehensively  consider- 
ed than  by  Burges  , J.,  speaking  for  this  court 
in  State  ax  inf.  Crow  v.  Lincoln  Trust  Col,  144 


after  reviewing 
as  well  as  those 
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and  if  ambiguities  or  doubts  aria#,  th#  term# 
used  in  tha  atatnt#  must  b#  resolved  in  favor 
of  th#  publle;  that  If  tb#  power a aonfarrad  ar# 
expressly  enumerated,  thla,  under  tha  maxim  of 
axpracalo  unlus,  ato.,  implies  tha  exclusion 
of  otbara  not  enumhrateA.  ®t* avee,  J.,  speak :ng 
for  this  aourt  In  uanlon  kill.  Co.  v.  Kisa. 

\jl lley  Trust  Company,  2S1  ko.  1.  o.  67b,  said. 

In  aubatano#|  That  a corporation  possessed  only 
such  povara  expressed  in  or  that  nay  ba  fairly 
iapllad  from  tha  atatuta  of  ita  creation | that 
povara  enumerated  imply  th#  axoluaion  of  all 
otharaf  and  that  any  doubt  or  amoigulty  respect- 
ing th#  possession  of  any  particular  power 
arising  out  of  tha  term#  of  tha  statute  la  to  ba 
resolved  against  ita  possession,  or,  aa  burgees, 
J.,  aptly  aaid  In  tha  Lincoln  Trust  Co.  cats, 
supra,  *It  must  ba  raaolvad  in  favor  of  tha 
public. 


V. 

CCVCLUSlOa. 

krom  tha  abova  and  foregoing,  va  conclude,  and  it  la  our 
opinion,  that  faction  27  of  the  Liquor  Control  Act  ia  only  applicabls 
to  an  individual  (tha  word  "parson ■ includes  partnership  aa  wall  aa 
individual)  seeking  a lleanaa  to  manufaotus*#,  distill,  bland,  sail, 
daal,  handls  ate.,  intoxicating  liquor,  aa  daflnad  In  tha  Aot.  iu>4 
if  a lioanaa  la  granted  to  an  Individual  ha  la  aubjaot  to  tha  other 
provisions  and  raqulramanta  of  tha  Liquor  Control  Act. 


Having  thualy  determined  tha  abov#,  it  follows  that  Section 
27  la  not  a barrier,  limitation  or  condition  precedent  in  tha  obtain* 
lng  of  a lleanaa  by  a corporation.  uow ev#r,  in  order  for  a 

corporation  to  manufacture,  dlatill,  bland,  a#ll,  daal,  handle  etc., 
intoxicating  llquora,  aa  defined,  tha  right  to  do  so  must  ba  per- 
mitted  in  tha  corporation#  ohartar  and  be  a part  of  its  corporate 


lion*  E.  J.  >*cker 


16- 


oo.  2,  19:' 4 


it  is  o r further  opinion  that  the  ^upervleor  of  -iquor 
Control  shell  oro-aul^ete  rules,  regulations,  qualifi cations, 
conditions,  terms  and  require  fronts  upon  which  the  corporation 
shall  do  licensed.  *na  when  e corporation  posses es  tlie  qualifi- 
cations nuer  the  ,ct,and  those  required  by  the  ..upervlsor,  a 
liceneo  aaj  be  granted  to  it.  The  corporation  is  suoject,  however, 

to  the  other  provision!  (requirements)  of  tho  liquor  ontrol  .ct, 
including  Section  27  insofar  as  it  is  applicable. 


Kespeetfully  submitted. 


J ...  iV.  ,1‘  , Jr. 


COVKU.  F.  HI  iflTT 


Jam  S U.  HORKB08TRL 

assistant  Attorneys- General  • 


AP  lu  V D: 


Attorney  -fieneral  • 


Jtj  j * fl 


ELECTIONS : Absentee  voters  may  vote  in  the  city  ; Imary  and  at  the 
city  genei  election  by  absentee  baliut  providing  laws 
of  Mo.  1935  p,  219-224  are  complied  with. 


Board  of  Election  Commissioners, 
Kansas  City,  Missouri* 


At  teat ion:  Mr,  gyed  BSllaners,  Chairman 
Gentlemen:  ~ 


This  department  is  In  receipt  of  your  letter  of  February 
21  requesting  an  opinion  as  to  the  following  state  of  facts: 

"Referring  you  to  page  219  of  the 
Law*  of  Missouri  1939  referring  to 
absentee  ballots,  1 would  like  an 
opinion  as  to  whether  or  not  people 
absent  from  Jackson  County  on  the 
date  of  the  primary  election,  March 
9th  and  on  the  general  election, 

Marsh  fifth,  sen  vote  by  absentee 
ballot,  as  provided  in  said  laws*" 


Section  t,  Art.  of  the  Constitution  of  Missouri 

provides: 

"Qualified  electors  absent  from  the 
•tats  on  military  or  naval  oorvloo 
shall,  and  qualified  electors  absent 
from  their  counties  but  within  the 
state  nay,  be  enabled  by  law  to  vote 
at  general  or  special  elections." 

This  provision  of  the  Constitution  of  the  State  of  Missouri 
provides  that  the  Legislature  nay  enact  laws  for  absentee  voters. 
See.  10181,  R.3.  Ho#  1989  provided: 

•It  aha 11  be  lawful  for  any  employe 
Of  any  railroad  company , traveling 
salesmen,  student  is  any  college  of 
the  state,  state  officer,  or  other 
person,  being  a qualified  elector  of 
the  state  of  Missouri,  who  nay,  on  the 
occur renes  of  any  general  or  primary 
election  be  unavoidably  absent  from 
the  county  In  which  he  resides  and  is 
a qualified  elector  therein,  because 
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hi*  duties,  occupation  or  business 
requires  him  to  be  elsewhere  within 
the  state  on  the  day  of  such  general 
or  primary  elect  ion,  to  -rote  for  county, 
district  and  state  officers,  members 
of  the  legislature,  members  of  Congress 
and  electors  for  the  President  and 
Vice-president  of  the  United  States  at 
any  wot lag  precinct  within  the  state 
of  Missouri  where  he  nay  present  himself 
for  that  purpose,  on  the  day  of  Mid 
general  or  primary  election,  under  the 
conditions  and  regulations  hereinafter 
prescribed,” 

It  will  be  noticed  that  this  section  made  no  provision 
for  city  elections;  however,  in  1135  Section  10181  was  repealed 
and  a new  section  enacted  In  lieu  thereof,  expressly  providing 
for  absentee  voting  in  slty  elections.  Section  10181,  Laws  of 
Missouri  1933,  p*  319  provides: 

"Any  person  being  a duly  qualified 
elector  of  the  State  of  Missouri,  who 
expects  in  the  course  of  his  business 
or  duties  to  be  absent  from  the  county 
in  which  he  is  a qualified  elector  on 
the  day  of  holding  any  special,  general 
or  primary  elect loa  at  which  any  prsSi- 
fcnfiai  preference1' i s indicated  or  any 
candidates  arc  chosen  or  elected,  for 
any  songreVSlonnl,  slafe,dlcfriet, 
county,  town,  city,  village,  precinct 
or  judicial  offices  or  at  which  questions 
of  public  policy  arc  submitted,  may  vote 
at  such  election  as  hereinafter  provided.” 

In  view  of  the  foregoing,  it  Is  the  opinion  of  this  depart- 
ment that  absentee  voters  may  vote  in  the  city  primary  election 
and  at  the  slty  general  election  by  absentee  ballot,  providing 
the  laws  relating  to  absentee  Voters  as  found  in  Laws  of  Missouri 
1933,  pages  319-330-321-822-223  and  23d  are  complied  with. 

Respectfully  submitted. 


APPROVES: 

MTmKlrrMWT' 

Attorney  General 

JWHjAH 


jms  w.  HoyjSLAS,  a*., 

SAfisy  g.  wALTiraa,  jrr. , 

Assistant  Attorneys  General 


00 AW)  OF  ELECT I OK  C0KMI33ICNSR3 : Authority  to  remove  Judge* 

and  clerics  of  election. 


Board  of  Eleotlon  Commissioners, 
Cans**  City,  Missouri* 


Centli 


Attention:  ;r*  -“red  el  lamer#.  Chairman 


Acknowledgment  Is  herewith  made  of  your  latter  of  Febru- 
ary 21,  1934,  requesting  the  opinion  of  this  office  on  the 
following  natter: 

"?;e  have  been  son  fronted  with  a question 
that  I would  like  to  haws  your  opinion  on. 

As  you  know,  there  is  an  eleotlon,  both 
prl  ary  and  general,  In  progress  under  our 
City  charter  for  olty  officials*  The  pri- 
mary Is  Maroh  6th  and  the  general  election 
is  Karsh  27th. 

There  has  been  a movement  started  here, 
known  as  the  Rational  Touth  . overent  and 
also  as  the  Citizens  Party*  It  has  been 
sailed  to  our  attention,  by  both  of  the  dom- 
inant political  parties  that  there  are  some 
instances  where  Judges  and  Clerks  that  hold 
commissions  have  deserted  thslr  respective 
parties  and  are  now  declaring  themselves  to 
be  non-partisan.  In  yo  jr  opinion,  under  the 
lav,  would  the  Foard  of  Eleotlon  Cosnlsalonora 
be  Justified  in  removing  these  Judges  and 
Clerks  who  have,  as  above  stated,  deserted 
thslr  parties  in  this  election? 

Z trust  that  you  will  let  ms  have  this 
opinion  Immediately  as  lha  tins  Is  very  short 
and  tha  question  Involved  seema  to  be  of 
Importance  to  a large  number  of  people  h ere** 

Artlole  XT!  of  the  Charter  of  Kansas  City,  Missouri  refers 
to  nasdnatlona  and  elaetloas.  A portion  of  section  417  reads  ea 
follows: 
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"All  elections  provided  for  by  this 
charter,  whether  prl  ary  elect  1 ns, 
elections  for  tho  oholeo  of  officers, 
or  elootlons  for  tbs  submission  of 
questions  to  the  voters,  e'  all  bo  Oon- 
duoted  by  the  el^cti  n authorities  proscribed 
by  low|  and  t.*  a provisions  of  the  election 
larec  of  tbe  state  stiail  apply  to  ail  such 
cioctTons.  oxeopt  ns  provlstonTs  other- 
wise made  by  this  charter*" 

PTcra  this  quoted  soctlon  it  is  apparent  that  tho  city  Charter 
provides  that  tho  election  authorities  reserlbed  by  general  statu- 
tory provisions  shell  conduct  the  city  election.  *;o  atta  pt  is  made 
in  any  section  or  chapter  of  the  city  Charter  to  establish  the  quali- 
fications of  election  officials.  This  has  been  left  ontirely  to  the 
Legislature*  i<mo  few  natters  have  been  specifically  provided  for 
in  the  Charter,  suoh  as  tho  form  of  tho  ballot  to  be  usod  in  the 
municipal  elections,  but  the  charter  provision  in  this  respect  is 
limited  to  the  ronuirerent  that  "ballots  used  in  nominating  and 
electing  tho  ; ayor,  members  of  the  Council  and  Judaea  of  the  Tunleipal 
Court  shall  be  without  party  mark  or  designation*  ♦ ( see . 421) 

This  provision  respecting  tie  form  of  tho  ballot  and  providing 
that  no  party  decimation  shall  he  placed  thoroon  ear  not  in  any  way 
bo  construed  as  varying  or  affecting  ths  qualifications  required  of 
persons  appointed  to  act  as  Judges  or  clerks  of  election,  the  Charter 
moJclnr  no  provision  whatsoever  ~or  the  appointment  or  qualification 
of  Judges,  dorks  or  other  officials  of  election.  Absent  any  such 
provision,  wo  ore  referred  by  tho  Chartor  Itself  ( ;ee.  417)  to  the 
general  provisions  of  the  election  levs  of  tho  ststo  applying  to 
elections  In  cities  of  the  class  of  Kansas  City  to  find  tho  governing 
provision  on  this  question* 

The  general  otututoo  respecting  registration  and  elections  in 
cities  laving  over  lOO.OuO  inhabitants  are  found  in  Article  rvil  of 
Chapter  61,  H.r>.  ! o.  1929*  cotion  10fcS7  of  this  Article  provides 
for  the  appointment  of  a “onrd  of  :loctl  <n  Commissioners  for  such 
cities,  to  be  composed  of  four  members  of  nl  loh  the 

"thalman  and  secretary  shall  be  of 
opposite  politico.  " 

and 

"two  of  said  election  eoitnl ssl oners 
•***shall  bo  .members  of  the  loading 
political  party,  politically  opposed 
to  that  whloh  the  Governor  belongs." 

And  that  in  case  of  a vacancy 

"the  appointee  shall  bo  a m^nfeer  of  the 
same  political  party  to  which  the  person 
whom  he  may  succeed  belongs," 
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and  that  In  no  ease  shell 

*Mn  tl  an  two  Heritors  of  said  board 
belong  to  sold  political  party. • 

root ion*  1 >671  and  10578,  • o.  1939  provide  for  the 

miration  of  Jud^e  and  elerice  of  election  and  remit  ro,  a song  other 
thing#,  that  they  be  cl tl cons  of  the  united  states  and  or. tt tied  to 
vote  in  the  eai so  at  the  next  general  election;  trot  they 

"swat  either  reside  or  be  employed  or 
have  a place  of  business  in  the  ward 
in  which  they  are  selected  to  **ct,  * 

ard  that  t>  ey  ahall  not  have  been 

•"eorvioted  of  on  offence  punts' able 
by  lrprisonr-ent  In  the  penitentiary,  * 

or 

•oonfined  In  any  county  Jail,  «erk  houeo, 
penitentiary,  or  house  of  correction 
within  five  years  prior  to  such  election, m 

and  trust 


faction  10586  respecting  registration,  provides  the  procedure 
to  be  fol  owed  in  registering  vot  .rs,  and  in  tho  second  pararm  h 
provident 

•Two  of  said  Judges  of  election  of 
oppoelto  polities  shall  have  oharg©  of 
tho  registry  books,  and  shall  make  tbs 
entries  therein  rewired  by  ti  ls 
article 

section  10&B9  provides  the  duties  of  tho  elorka  of  election 
acting  as  precinct  con vn sc ere,  a®  follows: 

•The  two  dark®  of  election  of  opposite 
politics,  designated  by  the  hoard  of 
election  corral eai on- rs.  shall  be  con- 
stituted c*:i>vorsora,  ****** 

and  further  r>rovldee  that  if  a clerk  fells  to  appear  to  eanvna  tro 
precinct  designated, 

•the  coalman  or  ©ocretary  of  the  board 
of  election  corniest  oners  of  tho  on- e 
political  faith  as  the  canvasser  failing 
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to  appear,  or,  after  appearing,  failing 
to  complete  said  ocnvns,  shall  Immediately 
appoint  a canvas oar  of  the  sore  politico 
ns  the  one  absent  or  falling  to  aot." 


faction  10602  provides  for  the  filling  of  any  vacancy 
upon  tha  Hoard  of  Registry,  and  provides  that  the  Hoard  of  'lection 
ConnlsMoners  shall  appoint 

"a  judge  of  tha  Barm  polltlonl  party 
as  the  Judge  causing  tha  viceroy,  and 
to  be  saleotad  by  the  commissioners  of 
that  arty,  ***** 

notion  10603  provldoe  for  tbe  delivery  of  poll  boohs,  ballot 
boxes,  eta*  on  tha  day  prior  to  tho  oleotlon,  and  provides  in  re- 
apeot  to  tha  too  re ’lateral 


•ono  being  received  by  tho  representative 

°f/'n*.v'P?lna  rolltlri.  ?n<i 

otheFvr  the  rerr  .>enrwtlvo  or  the  other 
leading  poll  tic  el  m rty  . The"*bal  lot  hot 
or  suer.  r rod  net  a*- a 11  b delivered  to  ono 
of  said  judges  ***+  and  tbo  key  or  kayo 


sh^ll  be  given  to 
pnrty.* 


a Judge  of  the  opposite 


ootion  10C06  provides  for  tha  filling  of  a temporary 
vacancy  in  the  position  of  Judge  or  clerk,  and  provides  that  in  such 

case 

•tha  Judra  or  Judges  presort  and  If  none 
present,  than  the  clerk  present,  repre- 
senting the  sane  political  party  as  tha 
parson  causing  tha  vacancy,  shall  lrcaedl- 
atnly  fill,  for  the  tin#,  by  the  selection 
of  a msnber  of  their  party  tha  place  of 
such  absent  Judge  or  clerk  or  vaeanoy  ***** 


and  provides  further  that 


•tha  hoard  of  election  comnlssl oners  upon 
receiving  tha  rotloe  of  vaeanoy,  shall 
appoint  to  fill  the  sans  a Judge  or  olark 
or  deputy  al action  eor.nls  loner  of  the  sar  a 
polltloal  party  as  ths  J’jdge  or  clerk  caus- 
ing tho  vacancy,  such  appointee  to  be 
selected  by  tha  ootnrclsal oners  of  that  party. 

: '.act inn  10609  provides  for  tha  endoroenent  of  tha  ballots 
before  delivery  to  tbe  elector  and  provides) 

•Haforo  delivering  any  ballots  to  the 
electors  tha  two  judges  of  opposite 
politics  **‘  + shall  trite  their  names 
or  Initials  upon  tbe  book  of  the  ballots. 


Board  of  Election  Coenel  eel  oners 


February  £6,  1994 


Section  10419  provides  for  the  proclamation  of  the  count  of 
the  ballot*  and  their  return  to  the  Canal aslonera,  and  prorldea  that 
the  Toted  ballots  ahall  be  placed  In  the  ballot  box  and  that 

"one  of  the  Judges,  sho  shall  represent 
the  opposite  political  party  from  the 
one  talcing  the  ballot  box,  ahall  receive 
and  hold  tv  a key  thereto,  * 


and  that 

"said  two  Judgos  of  opposite  polities, 
shall  lanedlately  after  the  oomplotlng 
signing  of  the  statements  to  together 

****  and  deliver  said  ballots  to  said 
election  oaaalsalonorc.” 

vroffl  these  various  provisions  vhloh  are  found  from  the  begin- 
ning to  the  end  of  Article  XYII,  It  la  very  apparent  that  the  purpose 
of  the  entire  enaetnent  waa  that  the  eleetlons  In  these  cities  be 
conducted  under  the  euporvlalon  of  authorities  appointed  by  the  Board 
of  Sleotlon  Coanl aslonera,  and  that  these  authorities  be  and  regain 
at  all  tines  representatives  of  the  two  leading  or  najor  political 
parties  of  the  State*  It  la  certainly  as  essential  that  these  author- 
ities reaain  as  representatives  of  their  respective  parties  aa  It  Is 
that  they  be  representatives  at  the  tins  of  their  appointment.  It  Is 
the  established  rule  of  this  State  that  such  a condition  o rentes  a 
non- partisan  board  of  election. 

In  the  ease  of  3tate  ex  rel.  Harvey  v. Wight,  a decision  of 
the  3upreoe  Court  En  Banc,  reported  In  SCI  Vo.  326,  the  Court  had 
under  consideration  a section  of  the  statutes  practically  Identical 
with  Section  10667,  R.S.  Mo.1929,  and  had  before  It  the  question  as 
to  whether  or  not  a aenber  of  tbs  Progressive  Party  was  qualified  to 
act  as  a Commissioner  of  Sleetion  In  the  City  of  St.  Louis  under  the 
requirement  that  two  nembers  of  the  board  should  be  aembers  of  the 
leading  party  politically  opposed  to  that  to  which  the  Governor 
belongs.  This  aeetlon  contained  many  similar  previsions  to  the  ones 
hereinbefore  referred  to  as  to  the  character  of  the  board  provided 
for  In  this  section.  The  court  stated  (l.c.  399) s 


"The  Act  of  Marsh  £7,  1911,  «... 

discussion,  by  the  first  sentence  thereof, 
recites  as  the  object  of  the  enactment, 
that  'there  Is  hereby  created  a non- 
partisan board  of  election  eoaalssloners 
for  each  city  governed  by  the  provisions 
of  this  article'. 


Ids'.  Other  provisions  of 
»nt  of  1911  ac;1  an t uat a anBT* cnak 
v lnt.OTtl.3n  VTTg 


early 
and  cer- 
tainly perpetuated*  unless  the  polltloal 
eligibility  of  the  aembers  thereof  were 
written  Into  the  law,  and  the  Legislature 
so  wrote  this  Intent  Into  this  law  In  clear 
■ad  unmistakable  words." 
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And  at  page  334  the  object  of  the  Act  le  stated  In  the  following 

words: 


"The  point  chiefly  sought  was  a non- 
partisan board  of  aleatloa  oommissl oners." 

And  again,  In  eonslderlng  the  legislative  intent  In  the  enactment 
of  this  aeetloav  wa  find  the  following  remarks  (l.e.  338): 

"We  are  not  able  to  see  any  reason  why 
the  provision  contained  la  the  first  elanse 
of  the  seetlon  under  consideration  should 
be  invalid  for  any  inherent  or  aelf-ooa- 
talned  defects.  This  provision,  la  order 
to  edrtalnly  secure  a non-partisan  board, 
in  conferring  on  the  Governor  the  privilege 
of  appointment,  coupled  with  the  grant  of  the 
power  of  appointment  certain  condltlane 
of  qualification  In  the  appointee,  to- wit 
that  two  of  them  ahall  be  from  one  party  and 
two  from  another.  Does  this  militate  in 
any  wise  against  that  provision  of  our 
Constitution  (Art.  3,  constitution  of  1673) 
which  requires  the  segregation  of  our 
tripartite  governmental  functions?  vs  think 
not.  Ve  ha vs  seen  that  aa  to  officers  eueh 
ae  alactloa  eoaml sal oaars , the  Constitution 
has  lodged  in  the  Legislature  the  power  of 
authorising  others  to  makw  appointments, 
or  (that  whloh  le  tantamount)  the  right  of 
delegating  by  statute  to  some  one  else  the 
ministerial  power  of  appointment.  It  says 
la  effect  to  the  Governor:  *We  have  provided 
for  certain  officers  wham  we  desire  to  hove 
appointed}  will  you  appoint  them  for  act  1 
doing  so,  in  such  wise  es  will  effectuate 
our  express  Intent  of  securing  a non- partisan 
i'QM  njT^ 

By  these  statements  of  our  3upreme  court,  it  is  apparent 
that  this  le  not  e hi- pert lean  hoard  representing  only  the  two 
parties  to  which  its  representatives  have  affiliated  themselves, 
but  that  it  is  s non- partisan  board  to  guarantee  e fair  election  to 
all  candidates,  regardless  of  party  affiliations. 

The  position  of  our  Supreme  Court  on  this  issue  is  In  harmony 
with  decisions  in  other  jurisdictions.  In  the  well  reason ed  opinion 
of  Judge  Keeler  In  the  ease  of  Miner  v.  Marsh.  189  Atl.  547,  the 
Supreme  Court  of  Connecticut  In  pesslng  upon  this  came  Issue  said 
(l.e.  550) i 

"Registrars  of  voters  bava  numerous 
statutory  duties  in  connection  with  the 
preliminaries  of  eleotions  and  their 
subsequent  orderly  oonduot.  The  legal 
provision  that  in  sash  tow  there  shall  be 
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vl t bout  question,  Judges  and  elarka  of  election  are  In  exactly 
tha  sane  pool t ion  aa  ara  tha  alaotion  sooal  sal  oners.  Similar  pro- 
▼Islona  ara  raqulra4t  to- wit,  that  there  must  be  an  equal  division 
of  tha  appointees  bat wean  tha  too  loading  palltiaal  parti  aa*  it  la 
tharafora  our  opinion,  judging  froa  tha  daalalon  of  tha  Oupraaa  Court 
haralnbafore  referred  to,  that  tha  atatutoa  reou're  tha  oppolntnant 
of  two  Judges  and  ona  dark  from  tha  Democrat  la  7 arty  and  froa  tha 
Republican  Party  to  serve  at  tha  olty  alaatlona* 


taa  la  un sueetl onably  based  upon  tha  azparlanaa 
that  thara  will  alaaya  bo  too  parties  of 
predominant  alsa*  Tat  In  tha  various  towns 
of  tha  atata  thare  hare  often  boon  more  than 
two  polltloal  parti oa  and  In  tha  larger 
towns  for  ysars  ordinarily  this  has  bson  tha 
mm,  yat  tha  la*  has  not  provided  for  as  pony 


That  suah  a condition  is  a ouallf  last  ion  or  requisite  to 
tha  filling  of  this  position,  baa  llkowlaa  boon  aattlod  by  tha  i right 
Casa,  supra,  wherein  tha  court  soneldered  tha  aonsldaratlon  to  ba 
given  tho  reculraosnt  of  tha  polltloal  faith  of  tha  appointee.  At 
page  339  It  la  stated: 


"The  sondltlon  at  taa  had  of  belonging  to 
a oertain  Indefinitely  designated  poll t leal 
party  Is  a mere  condition  of  quail fioati on, 
no  different  In  its  last  analysis  from  both 
tha  statutory  and  oonetltutlonal  requirements 
of  age  and  learning,  and  residence,  as  applied 
to  a Judge  of  a olrtult  court,  and  other  eourta 
of  record  (Constitution*  3oo.  2d,  Art.  6; 

«**.  a-n_  lonaii  *****  w>*k  —■'Mltlons 


thf.n  t exertion.  For  example,  this  miall- 
fi cation  Inhere#  to  tha  board  of  curators  of 
tbs  Stats  Unlvsrslty  (coo.  11098,  R.3.  1909); 
to  tha  regents  of  our  several  normal  sohools 
(3aa.  11067,  R*S»  1909):  to  tha  Stats  Board 
of  Agriculture  (Sac*  597,  H.3.  1909);  to  tho 
State  Board  of  Horticulture  (3eo.  603,  R» 9* 
1909);  to  tho  State  Capitol  Cosnlsslon  (laws 
1911,  p*  108);  aa  «e  have  seen  to  tho  Supreme 
court  Commissioners,  and  to  otbors,  too 
numerous  to  nontlon  hare.  Tha  reason  for  thee 
* 1 taa  of  d if  f eron  t~lx>rCy  aTflTT^ 
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itevlng  determined  that  one  of  the  ruallf lcatl  ono  of  a Judge 
or  oloiie  of  election  is  that  he  must  be  a nnwn  raprenen tatlve  of  ono 
of  the  two  leading  parti  os  v wo  ore  confronted  with  Vo  <r  uostlon  of 
what  ere  tho  two  leading  rolltionl  forties  within  the  meaning;  of  :ec. 
10672.  o first  refer  to  tl  e rlgdit  Case,  supra,  wherein  this  lden- 
tloal  rues t Ion  was  presented.  Respondent  right  had  boon  appointed 
by  tho  ro«rd  of  ’loot Ion  Conml an  loners  of  the  City  of  t.  Toulo  qo 
nn  admitted  member  of  the  i rogrescivo  Tarty.  In  the  national  elections 
tho  PnrfoidTe  and  the  remocratic  Parti  os  were  the  tiro  leading  rer- 
tlee;  however.  In  this  ateto  tho  election  returns  indicated  that  tho 
Ve  ocratlo  ?nd  Republican  Parties  wer>  the  two  leading  orgnnlzat lone. 
Ihe  Court  held  that  it  naa  tho  two  loading  parties  in  this  state 
who  were  entitled  to  representation,  stating  on  Dago  34^  na  follows t 

"fron  t!  lc  wo  :now  that  the  Democratic  i arty 
pollod  In  this  stato  at  the  last  general 
elootlon  the  greatest  number  of  votes,  fol- 
lowed by  the  Republican  .'arty  and  the  fro- 
■rosslvo  iorty  r ;e  actively  In  tho  ardor 
nei.ed.  The  leading  party  in  this  stato 
politically  opposed  to  that  to  which  the 
Governor  who  appointed  rospondont  belongs. 

Is  then  the  Republican  Party,  nd  not  tho 
iro/ to  salve  iorty  to  which  respondent  belongs*" 

r>o  that  there  nay  be  no  misunderstanding  In  resect  to  those 
who  profosr.  oil  rlanoo  to  a atnto  political  p rtr.  whether  It  be 
Democratic  or  Republican,  and  y k In  a city  election  now  profocs  to  be 
auprortlnr  a tioket  which  Is  opposed  to  t ' e tlc'iot  endorsed  by  the 
.or.  ooratlo  and  Republlean  lartles,  we  unhesitatingly  hold  tl  at  they  era 
nonhare  and  supporters  of  the  third  party.  ur  position  In  this  is 
sustained  by  ths  Supreme  Court  of  Connecticut  sad  of  this  t to.  It 
c;>  happened  that  the  situation  presented  in  your  re -urst  la  very  sl">- 
ilar  to  tho  situation  reported  In  tho  ea.»e  of  fields  v.  Reborn© , 21 
Atl.  1070* 

"In  rospect  to  the  first  olaln,  the  oil** 
ou;  ctoncoo  attendlr  g tho  origin  end  history 
of  the  *Cltlzons'  ticket  are  detailed  in  the 
finding.  " e extract  ouch  as  arc  to  the 
ritirpoae.  I urnuont  to  public  notice  a Repub- 
llean caucus  was  told  October  4 for  the 
purpose  of  nominating  candidates  for  the  town 
offices  to  bo  filled  at  the  town  meeting 
aforesaid.  Immediately  after  the  onuene 
was  organized,  a plan  for  ~ a king  up  o Cl  tl  zone 
ticket  from  candidates  of  all  political  par- 
ties, wee  advocated.  ft or  discussion  It 

was  voted  that  the  Republican  oaucaa  adjourn, 
and  that  n Citizens  oaucaa  bo  organized. 

Thereupon,  eo.e  ten  or  fifteen  Democrats 
who  were  prec.nt,  but  had  not  nartlelpatod 
In  the  orooeoalnge,  ca.  e forward  and  aoted 
with  tie  about  fifty  Republicans  who  were 
present,  In  nominating  the  citizens  tic  et. 
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The  candidates  nominated  sere  .Republicans, 
except  those  for  town  clerk,  treasurer, 
and  one  gmnd  juror,  who  were  Democrats** 


In  passing  upon  the  issue  as  to  whether  or  not  a political 
party  had  been  formed,  the  Court  stated  (l*e*  1071) t 

"tie  are  abundantly  satisfied  from  the  facts 
stated  in  the  findings  that  for  the  time 
being,  and  for  the  purposee  of  the  election 
under  consideration,  and  within  the  meaning 
of  the  las  requiring  the  ballots  to  con- 
tain the  nane  of  the  perty  Issuing  than, 
there  was  a Citizens  Party  In  I’ranford. 

sm 

blow  at  that  Independence  In  political 
action  upon  which  the  good  government  of 
a locality  nay  depend* • 


The  Supreme  Court  of  Connecticut  In  the  Miner  Caae,  supra, 
affirmed  this  ruling  and  stated  (l.e.  549-550): 

"The  third  olein  of  the  respondents 
involves  the  rightful  existence  of  the 
independent  Republicans  as  a political 
party.  In  the  first  place,  the  Independent 
Republican  ticket  occupied  legally  a place 
upon  the  official  ballot*  Those  promoting 
its  existence  had  compiled  with  the  lav, 
and  had  received  recognition  at  the  bands 
of  the  secretary  of  state  In  oouformity  to 
the  provisions  of  the  statute*  But  counsel 
for  the  respondent  insist  that  the  names 
placed  upon  the  bellot  were  pieced  there 
by  peroons  whose  names  appeared  upon  the 
Repiftllean  cauoea  list  and  whose  petition 
to  the  secretary  had  specifically  statad 
that  the  signers  were  Republicans.  It  Is 
not  required  that  a new  party  applying  for 
official  rcooffiltlon  on  the  official 
ballot  should  lseua  forth  froa  a cava  of 
adullam,  and  be  composes  of  malcontents  of 
every  political  stripe*  Further,  by  one 
of  the  provisions  of  genaral  atatutea,  those 
appearing  upon  the  Independent  Republican 
ticket  automatically  separated  themselves 
from  tbs  origins).  Republican  organization, 
aacb  ona  of  them  by  knowingly  becoming 
*e  candidate  for  offlee  upon  the  ticket  of 
another  party  or  organization*,  different 
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from  that  to  whioh  eaoh  had  formerly 
belonged.  The  new  organ 1 gat Ion  thua  formed, 
though  it  had  its  origin  for 


In  an  early  Horth  Carolina  Casa,  liullan  ▼.  borrow,  31  n*X* 
1003,  passed  upon  by  the  Sup rase  Court  of  that  state  at  the  tine 
of  the  rise  of  the  Populist  Party,  a number  of  eleetlon  registrars 
had  been  challenged  for  the  reason  that  they  did  not  qualify 
under  the  law  of  that  stats  whleh  provided  that  the  eleetlon  board 
"shall  appoint  one  oltlsen  and  qualified  voter  for  eaeh  of  the 
political  parties  of  and  for  eaeh  eleetlon  preelnct.  *****  it 
appeared  that  one  of  the  appointees  attempted  to  qualify  as  a 
Republican  registrar  and  contended  that  he  was  entitled  to  aet  as 
sueh  fof  the  reason  that  he  was  a Republican  in  national  polities, 
although  he  was  a Democrat  in  loeal  polities*  The  Court  removing 
this  registrar,  stated  as  follows  (l*e*  1004) s 


*J*P*  fTileon  says  he  is  a Republican  in 
national  polities,  but  In  state  and 
oounty  polities  he  votes  the  nenoo ratio 
ticket.  This,  in  my  opinion,  disqualifies 
him  as  a Republican  registrar*  It  is 
like  a Juror,  when  two  parties  are  on 
trial  in  the  same  ease;  though  he  may 
be  favorably  dlspoeed  as  to  one  of  then, 
if  he  has  formed  and  expressed  an 
opinion  adverse  to  the  other,  he  would 
be  disqualified*" 


Our  own  r.upresM  Court  in  passing  upon  the  question  as  to 
whether  a Progressive  Republican  could  qualify  as  a Republican 
under  the  eleetlon  statutes,  stated  in  the  *rlght  case,  supra, 
(1.0*  341-342) I 


not  been  so  affeoted.  Relator  lnqulraa 
with  eoma  considerable  degree  of  pertinence 
whether,  if  the  Legislature  had  required 
the  appointment  of  a male  to  this  office 
and  the  Governor  had  appointed  and  the 
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onntc  nd  confirmed  a fo~al©#  would 
•oho*  ‘ ovo  booore  n idle  1 so  facto, 
to  the  extent  of  nr»eludlng  Judicial 
dotort.lnotlon  of  t!o  fact?  o thin!: 
not,  thoui^i  eonoedlDg  V.at  if  the  p cord 
top  ' cllont  on  this  point  of  party  or 
of  sox,  a rro-rcsnlvo  rai'1  t be  o’^rirped 
to  a .opublicen  end  a f*nnlo  to  a role 
Within  t'O  10**0  'UTTlOtf  fPO"*  Vo  r-  11- 
eatlon  of  the  preemption  of  ’rl^t  and 
solera  perfomtuiee  of  a duty  on  Joined*'’ 

e therefore  ©uncludo  that  Ve  C’tlrens  tie  ot  and  tho  or rnr.- 
l2otlon  supporting  It  Is  to  be  e r.oldepod  as  any  othop  political 
organization  or  rerty  within  tho  ~urvloe  of  tho  nr  11 cable  olectlon 

laws 


111* 

© shal  l now  poor,  to  tho  provtai'm  for  the  ror.nr'l  of  such 
Judges  a a V -to  loot  thoir  ruoll fleet  1 ^nm  and  their  right  to  net*  t 
the  beginning  it  should  bo  stntod  that  oith-ut  'mostl  n Judro  and 
olor^  s of  gleet loro  ar^  officers  end  the  pooltion  w*. 'oh  tloy 

hold  Is  an  orfloe*  '"Mo  issue  Is  determined  n tl  o C'-cc 
ox  rel.  ooo  >r.l  v,  -ir  no;  , 191  o«  5iSl*  :n  dotorrlnlrr  thla  lc 
the  • ourt  stated  (l*e*  : 

•it  lo  n art  of  tho  functions  of  stoto 
rvernnont  to  rrovido  oloetlsrs  for 
public  officers  and  t*  f.rrlob  suitable 
offloor©  fjr  ’'uttlng  lr  operation  a oh 
; rovl6l  on*.  r boro  In  tils  cans  t!  o 
r la  tore  who  hov  boon  duly  op;ol:  tod 
Judges  and  eler>o  of  election  lrtholr 
roo;  oct  to  precincts,  oopttpyJnr  positions 
croc,  tad  and  oonforrod  by  1 o.  heir  right 
and  authority  to  rorfom  t*  o duties 
laoudbort  u;on  then  er.irrtoo  fran  the 
legislative  grant  of  tho  atato  v v mnent* 

•”1:0  duration  of  t:  olr  torr*is  definitely 
flxod;  thoir  duties  plainly  nr*  r’od  out, 
whioh  are  of  groat  ubllo  l-ao^tonoe  rod 
clearly  for  tho  benefit  of  the  public. 

’he  ORolunccts  jf  the  office  old  by  tier., 
oa  well  a a o<  rtoln  privileges  and  lranuni- 
tlas,  cuoh  ao  exervtlon  fnn  Jury  oorvtoo, 
bpj  fully  rorldod  for;  honoo,  It  lo 
apparent  Vat  In  t c positions  occupied  by 
X**  In  tors.  thepr  aro  onbracoi  *tbo  ldoao 
of  tenura,  duration,  ooolur  ant,  and  dutioa*, 
which  ap:  osortlal  ro  r*uloi  too  in  order  to 
e natltuto  the  "position  of  Judges  and  slop  d 
of  election  *nr>  office*  wl  tMn  tho  well 
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understood  meanln-  of  that  tern." 

Accordingly,  euoh  offleera  can  only  be  removed  in  accordance 
with  the  recognized  rules  pertaining  to  the  removal  of  public 
officials.  Section  1056?  provides  anong  other  things  that 

"Two  of  the  commissi onara  of  opposite 
political  parties  shall  have  the  power 
on  any  day  of  registration,  revision 
of  registration  or  election,  to  remove 
any  Judge  or  clerk  sho  in  their  opinion 
is  falling  to  perform  hie  duty." 

This  gives  the  board  a summary  power  to  remove  a Judge  or 
clerk  for  nalperfonssnee  or  non-performance  of  duty  on  registra- 
tion or  election  day,  but  cannot  be  construed  ss  authorising  a 
removal  at  any  other  time  or  under  any  other  conditions. 

Sections  105 VS,  10574.  10602,  10608  end  10569  grant  certain 
powars  of  removal  to  tba  Board  of  '{lection  Commissioners,  none 
of  shleh  ere  epplleeble  here.  Possessing  only  the  euthorlty  to 
make  the  removals  provided  for  in  the  foregoing  sections,  the 
Board  Is  without  power  to  remove  judges  end  clerks  for  other 
reasons. 


"If  notwithstanding  the  term, 
provision  le  made  for  e removal 
upon  oartaln  conditions,  or  for 
certain  reasons,  there  can  b#  no 
valid  removal  pending  the  terms 
unless  eueh  conditions  or  reasons 
appear,  either  presumptively  or 
otherwise.” 

State  ex  rel.  v.  t.aronoy,  supra. 

The  deelsloa  of  this  ease  la  consistent  with  the  established 
lew  in  this  state  end  la  harmony  with  the  decisions  of  the 
supreme  Court  of  the  United  States,  ss  first  established  by  the 
ruling  of  that  eminent  Jurist,  Chisf  Justice  Marshall,  in  the 
oelobrated  ease  of  Marbury  w.  Madison 

The  situation  in  the  ease  here  under  consideration  lo 
analogous  to  ths  condition  arising  In  ths  event  an  officer  has  bean 
appointed  or  olootod,  one  of  the  requisites  being  that  he  be  e 

Ksldent  of  the  district  from  which  he  is  elected*  After  election 
removes  to  another  county  or  district  and  therefore  forfeits 
his  offlee.  It  would  seem  that  the  requirement  of  residence  or 
place  of  business  in  the  precinct  from  which  the  judge  Is  appointed 
is  a similar  qualification  to  the  requirement  that  he  represent 
the  party  from  whleh  he  is  ohosen. 


Ho  rd  of  elect!  n com  A i-uera 
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In  the  oast  of  Y ukey  vs.  )t-  te,  ? In  • 236,  the  'ourt  clscusitd 
the  effect  upon  the  rltcht  of  Yonr.e-y  to  hoi  the  office  to  vhlch  iie  os 

elec  tea,  by  his  oesin  to  be  a resident  of  the  county.  It  psge  240  *e 
find  the  following  st  tenant  I. 

% 

"uectlon  six  of  th<  lxth  ;rtlole  f the  con- 
Rtltutlon  of  In  Icn?-  provides  th  t • 11  county, 
township  and  toon  of  floors  shall  reside  1 tnln 
their  respective  counties,  to? ns  Ape  and  to.  ns, 
anu  shall  keep  their  respective  offices  at  suen 
places  therein,  and  pf-rforw  such  duties,  as  n-n.y 
be  ircoted  bf  lev**  If,  then,  YonJtoy . in 
'ecetibor,  l£G3,  ceaed  to  ;erlce  In  Clinton  county, 
as  alleged,  he  t ereb  abondoued  n . for  . e ted  the 
office,  and  it  b cune  v c ntj  and  tny  r.ubre  went 
claim,  or  attempt  of  nny  on*,  a Yonicey*-  deputy, 
to  hold  the  o ioe  or  lccmrce  the  duties  t!  - of, 
woul  b without  rlw  Xit  an  usur  »ctlon.  • r ley 
vs.  The  Co  ialesloncrs  of  r nkll  . County,  4 
olacitf.  lid;  li  e t te  ve,  Joae  , 1 in  . 358;  The 
t t«  vs.  Mlt,.,  ,1  Inti.  Lid.  • • • •• 


It  Is  the  rule  th;  t these  cull  flections  re  uot  nly  required 
at  the  time-  of  appo'  atrnent  exit  th  t they  ust  continue  <lurln  the 
tenure  of  tie  office,  in  the  early  e^se  of  Peo.le  vs.  Mtyv-oro,  6 Ml  eh. 
148,  the  ruling  Is  there  et'ted,  1.  c.  147: 


•This  appolntaent  to  have  oeen  rogvl  r. 

,iut  It  le  uot  enuu  h th  t an  officer  -■  >o1nte<; 
for  a temtporcry  jurpose,  should  eho  legal 
appolntaent.  The  usurpation  ch?rnred  Is  a oon- 
tlnuiu  usurp?  tlon,  11 orec  to  e-  1st  In  the  nonth 
of  June,  1857,  sev  r 1 aonthc  after  the  oor  poce  ent 
of  -tory  ter  ..  The  rule  le  rail  tattled, 

th  t where  the  A te  c lie  upon  an  lodlvluu  1 to 
eho~  his  title  to  no"  let,  he  art  chow  tne 

fontln.  g e-.-l-  t;~i.ct  of  .v  r.  \c  t\  n u c ry 

o ira  enj oyatont  of  JL.L  O'  Toe.  " 


Tale  rule  le  r4.aln  of fl  ned  lu  the  a-  se  of  ittorney  uen  ral  ve. 
ter,  319  Wlch,  82V',  l.  o.  835: 


•A  person  ho  has  been  legally  looted  «nd 
qualified  for  an  office  dors  not  nec  er-rlly  con- 
tinue therein  urln  the  pi  escribed  terra.  Re- 
i n tlM,  co' : V > * t ■ j rc  \ • . , cce 

of  n lnco  p»!ti  1<  office,  or  rensov  1 thorefrom 

mAy  ter  In  te  .1  incu  b ncy.  BStMk&iJ’1-*- • 

require  I to,  sho  oy  le  ?1  c ; the  c nilfiue? 
existence  of  every  ou  liflc  tlon  to  hoi  f the 

omwTCS  oTt-TTe.  igeTT ^TtoT5’  ~ ~ 
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Havlng  oonoluded  th'it  a forfeiture  of  offloe  exists  and  that 
the  board  of  election  commissioners  are  elthout  statutory  authority  to 
remove  those  olalclng  the  position,  »e  refer  to  section  1818  R.  3.  to. 

1939,  This  section  provides  that  an  action  In  quo  warranto  nay  be 
brought  against  any  person  eho  shall  usurp,  intrude  Into  or  unlawfully 
hold  or  execute  any  offlee  or  franohlse. 

One  of  the  more  reoent  oases  wherein  this  section  was 
considered  is  that  of  Clvlo  League  vs.  01 ty  of  3t. Louis,  223  3.  S.  891. 

In  that  ease  Henry  l.  Weeks  had  been  holding  the  position  of  superintendent 
of  txoavatlons  in  the  City  of  '3t.  Louis.  The  eity  charter  provided  for  an 
eramlnatlon  to  be  held  and  an  eligible  list  to  be  prepared  containing 
the  names  of  those  having  the  requisite  qualifications.  One  ».  J. 

McKensle  had  been  certified  as  eligible  but  the  street  commissioner  re- 
fused to  appoint  him  and  retained  the  defendant  Weeks.  The  Court  held 
• that  injunction  was  not  the  proper  remedy  to  correct  the  situation  and 
particularly  pointed  out  what  la  now  section  1618  R.  3.  Ho.  1929,  as 
the  proper  procedure: 

"The  jurisdiction  of  a superintendent  of  ex- 
cavations in  the  olty  of  t.t*bouls  le  coextensive 
with  the  boundaries  of  said  olty.  Hs  has  superln- 
tendlag  oontrol  over  all  exoavatlons  therein.  He 
is  paid  out  of  the  treasury  of  eald  city,  and  fron 
lte  funds.  Hie  duties  relate  to  the  public  welfare 
of  said  municipality,  and  ve  can  conceive  of  no 
good  reason  for  holding  that  the  provisions  of  the 
et&tute,  heretofore  quoted,  should  not  apply  to 
this  offloe,  as  well  as  to  any  other  offloe  of  eeld 
dry.  The  statute,  supra,  affords  a speedy  and 
complete  remedy.  without  resorting  to  a court  of 
equity,  under  ita  provisions,  the  right  of  the 
lnoumcent  to  bold  the  offlee  oan  be  Inquired  Into, 
and  his  removal  obtained,  if  he  le  wrongfully 
bolding  same.  The  faot  that  the  l;-ounbent  Is 
holding  said  position  at  the  pleasure  of  the  street 
commissioner  presents  no  obstacle  In  the  way  of 
ooatestlng  hie  right  to  hold  the  position  under 
above  atutute.*  • • • • • "The  above  statute  le 
not  only  sufficient  to  oover  the  present  oase,  but 
It  has  been  the  established  dootrlne  of  this  court 
fron  its  earliest  history  that  an  information  in 
the  nature  of  a quo  warranto  wa a a proper  renedy 
to  determined the  title  to  an  office. • • • •• 
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In  view  of  ihe  foregoing,  It  is  the  opinion  of  this 
department  th  t the  iio'rd  of  Sleetlon  commissioners  has  no  pow^r 
or  authority  to  remove  judges  and  clerks  of  eleotlon  after  they 
have  once  been  finally  appointed  except  for  failure  to  appear  and 
perform  their  uutles  on  registration  and  eleotlon  days,  there 
being  no  str?tutory  provision  granting  this  power. 

However,  If  it  be  a faot  t t certain  judges  and  clerks 
of  eleotlon  are  no  longer  Qualified  to  act  as  they  no  longer  &r' 
"known  representatives"  of  the  two  leading  political  parties  of 
this  st.'  to,  (affiliation  with  the  two  leading  political  parties 
of  the  state  being  rxindrtory)  then  these  judges  and  clerks  are 
unlawfully  holding  their  respective  offices  and  are  subject  to 
an  appropriate  legal  action  in  quo  warranto  to  oust  them  from 
their  respective  offloes. 


Respectfully  submitted. 


StUY  McKirTRICIC, 
Attorney  General. 


RMIM-H 


LIQJJOH  CONTROL  ACT:  No  license  necessary  for  a druggist  to 
sell  intoxicating  liquor  on  prescription;  it  is  unlawful  for 
a pharmacist  to  refill  any  such  prescriptions. 


Hon.  B.J.  Becker, 

Supervisor  of  Liquor  Control, 
Jefferson  City,  Missouri. 


Dear  Mr.  Becker: 


This  department  is  in  receipt  of  your  request 
for  an  opinion  construing  Section  4 of  the  Licnior  Control 
Aet  of  the  State  of  Missouri. 


I. 

The  first  question  raised  in  your  letter  is 
whether  or  not  Sec.  4 requires  all  druggists  selling  intox- 
icating liquor  for  medicinal  purposes  to  pay  a state  license 
fee  of  £50.00  and  whether  or  not  this  permit  gives  to  the 
druggist  the  right  to  sell  Intoxl eating  liquor  in  the 
original  package. 

Section  4 of  the  Liquor  Control  Act  of  Missouri 
specifically  provides  as  follows: 

"****• And,  provided  further, 
that  nothing  in  this  act  shall  be 
construed  as  limiting  the  right 
of  a physician  to  prescribe  intoxi- 
cating liquor  In  accordance  with 
his  professional  judgment  for  any 
patient  at  any  time,  or  prevent  a 
druggist  from  selling  intoxicating 
liquor  to  a person  on  prescription 
from  a regularly  licensed  physician 
as  above  provided." 

This  section  of  the  law  specifically  prohibits  any 
interference  on  the  part  of  the  State  with  the  right  of  a 
druggist  to  sell  intoxicating  liquor  to  a person  on  prescrip- 
tion from  a regularly  licensed  physician.  It  is  therefore 
the  opinion  of  this  department  that  no  license  is  needed  for 
a druggist  to  sell  intoxicating  liquor  on  prescription;  however. 
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if  a druggist  desires  to  sell  intoxicating  liquor  in  the 
original  package  other  than  on  prescription,  a license  must  be 
obtained  from  the  Supervisor  of  Liquor  Control. 


U. 

The  second  question  raised  in  your  letter  has  to  do 
with  prescriptions  for  intoxicating  liquor. 

Sections  4485  and  4486,  Lavs  of  Mo.  1933,  p.  277,  con- 
stitute the  lav  in  the  State  of  Missouri  with  reference  to 
prescriptions,  and  provide  as  follows: 

"Sec.  4485.  It  shall  be  lawful  for  any 
reputable  physiolan  licensed  to  practice 
medicine  and  surgery  in  this  state  to  pre- 
scribe any  distilled,  spirituous,  vinous, 
fermented  or  other  alcoholic  liquor  in 
such  quantities  and  with  such  frequency  and 
dosage  as  in  his  judgment  the  needs  of  his 
patient  may  reouire." 

"Sec.  4486.  It  shall  be  lawful  for  any 
registered  pharmacist  engaged  in  the  retail 
drug  business  or  employed  as  a pharmacist  in 
any  retail  drug  store  in  this  state  to  fill 
any  prescription  of  any  reputable  physician 
licensed  to  practice  medicine  and  surgery 
in  this  state,  prescribing  for  the  person 
named  in  such  prescription  any  distilled, 
sptrltuous,  vinous,  fermented  or  other 
alcoholic  liquor." 

It  will  be  noticed  by  reference  to  theae  two  sections 
that  any  distilled,  sptrltuous,  vinous,  fermented  or  other 
aleholle  liquor  may  be  prescribed  by  the  physielan,  and  it  is 
lawful  for  any  registered  pharmacist  engaged  in  the  retail  drug 
business  in  any  retail  drug  store  to  fill  any  such  prescriptions. 
Sec.  4485,  supra,  specifically  provides  that  the  physician  may 
prescribe  intoxicating  liquor  in  such  quantities  as  in  his 
judgment  the  needs  of  his  patient  may  require.  There  is,  there- 
fore, no  limitation  in  the  lavs  of  Missouri  with  reference  to 
the  quantity  of  intoxicating  liquor  that  may  be  prescribed. 

In  your  letter  you  suggest  the  following  hypothetical 

case: 

"If  a person  is  Issued  a prescription  by 
a doctor  for  medicinal  purposes,  he  takes 
the  prescription  to  the  drug  store  and  has 
it  filled,  and  lator  gives  the  number  of 
the  prescription  to  a friend.  He  goes  in 
the  same  drug  store  and  gives  the  number 
of  this  prescription  and  asks  the  druggist 
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to  refill  It.  This  might  be  on  a Sunday, 
and  the  person  desiring  the  whiskey  will 
ask  for  the  number,  and  also  state  that 
it  is  for  medicinal  purposes,  in  accord- 
ance with  the  original  prescription.  Is 
it  lawful  for  the  druggist  to  fill  this 
prescription?" 

It  will  be  noticed  by  reference  to  Sec.  4486,  supra,  that 
it  is  made  lawful  for  registered  pharmacists  to  fill  only  prescrip- 
tions prescribing  for  the  person  named  in  such  prescription.  It 
is  therefore  the  opinion  of  this  department  that  it  would  be  unlaw- 
ful for  a pharmacist  to  refill  any  such  prescriptions  as  suggested 
in  your  hypothetical  case. 


Respectfully  submitted. 


JOHN  W.  HOFI&AN,  Jr., 
Assistant  Attorney  General 


APPROVED: 


ff3T  tfeffWftiag, 

Attorney  General 
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LIQUOR  CONTROL  ACT:  Sec.  11,  Art.  2,  Constitution  of  Mg.  has  no 
application  to  a crime  being  committed  in  officerts  preserve;  v/hen 
peace  officer  has  reason  to  believe  that  an  automobile  is  being  used 
to  transport  intoxicating  liquors  in  violation  of  laws  of  Mo.,  his 
search  and  seizure  of  liquors  without  a search  or  other  warrant  is  not 
a violation  of  Sec.  11,  Art.  2,  Constitution  of  Mo. 


.April  24,  1934. 


Mr.  E.  J.  Becker, 

Supervisor  of  Linuor  Control, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  recmesting 
an  opinion  as  to  the  following  state  of  facts:  6 


"There  is  a great  amount  of  licuor 
being  hauled  across  from  the  State  of 
Illinois  into  ti  e state  of  Missouri  by 
truoks  and  private  cars  at  various 
points  along  the  river;  St. Louis,  Han- 
nibal, Bowling  Ireen,  etc. 

"The  Prosecuting  Attorney  at  pike  County 
called  the  other  day  and  asked  if  he  and 
the  county  authorities  needed  a search 
warrant  in  order  to  search  private  cars. 
In  our  telephone  conversation  with  Mr. 
Hewitt  we  were  advised  unofficially  that 
the  county  authorities,  with  the  aid  of 
the  Highway  Patrol,  could  stop  all  trucks 
and  obtain  information  aa  to  where  the 
liouor  was  consigned  in  this  state,  but 
in  regard  to  private  oars  Mr.  Hewitt  was 
of  the  opinion  that  the  authorities,  even 
with  the  aid  of  the  Highway  Patrol,  could 
not  search  and  seize,  as  he  said  this 
law  had  been  repealed. 

"Will  you  please  give  us  an  offieial 
opinion  on  this  matter  immediately,  as  the 
State  is  losing  a vast  amount  of  revenue 
which  it  justly  deserves." 
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I. 

Section  11  of  Article  II  of  the  Con- 
tutlon  of  Mlseoarl  has  no  application 
to  a crime  being  committed  in  the 
officer’s  presence.  ' 

Section  11  of  Article  II  of  the  Constitution  of  Missouri 
provides : 


"That  the  people  shall  be  secure  In 
their  persons,  papers,  homes  and 
effects,  from  unreasonable  searches 
and  seizures;  and  no  warrant  to  search 
any  place,  or  seize  any  person  or 
things,  shall  issue  without  describing 
the  place  to  be  searched,  or  the  person 
or  thing  to  be  seized,  as  nearly  as  may 
be;  nor  without  probable  cause,  sup- 
ported by  oath  or  affirmation  reduced 
to  writing. • 

Section  4511  of  Chapter  31,  R.S.  Mo.  1929  pertaining  to 
the  prohibition  of  intoxicating  liquors  in  the  State  of  Missouri 
provides  for  the  Issuance  of  seareh  warrants  to  enforcement  officers; 
however.  Chapter  31  was  repealed  by  the  Liquor  Control  Act  of 
Missouri,  Section  44,  Laws  of  Mo.  (extra  session)  1933  and  1934,  page 
92,  and  no  provision  wafe  made  for  the  Issuance  of  search  warrants 
under  the  new  Act. 

The  question  now  remaining  Is  whether  or  not  officers  may 
search  premises  without  a search  warrant  In  order  to  apprehend 
people  guilty  of  violating  the  Liquor  Control  Act  of  Missouri. 

In  the  case  of  State  v.  Rhodes,  316  Mo.  571,  the  Court 
said  (l.o.  574,  575): 

"While  re  think  the  search  warrant 
was  void  because  it  failed  to  describe 
tbs  place  to  be  searched  as  nearly 
as  may  be,  as  prescribed  by  Section  11, 

Art.  2,  of  our  Constitution,  yet  the 
evidence  sought  to  be  suppressed  was 
admissible  on  the  theory  that  the 
sheriff  named  In  the  warrant  as 
executor  thereof,  before  he  entered 
the  home  of  Bill  »hodosf  had  reasonable 
grounds  or  probable  cause  to,  and  did 
suspect,  that  a felony  was  being  committed 
therein.  That  the  above  rule  Is  apposite 
is  based  on  the  testimony  of  the  sheriff 
that  he  smelled  liquor  and  mash  before 
he  knocked  on  the  door  ard  while  he  was 
ten  or  fifteen  steps  from  the  house  on 
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the  private  road  leading  thereto. 

These  facts  or  knowledge  constituted 
reasonable  grounds  to  suspect  that 
a felony  was  taking  place  therein, 
causing,  as  we  later  show,  his  sub- 
sequent entry  and  that  of  his  deputies 
to  become  lawful.  That  the  crime  was 
being  committed  vested  the  sheriff 
with  authority  to  enter,  Justifying 
the  entry  and  the  arrest  without 
warrant.  (McBride  v.  United  States, 

267  Fed.  214,  affirmed  234  Fed.  416, 
and  certiorari  denied,  261  U.S.  614.) 

That  an  offioer  may  arrest  on  probable 
eause  without  warrant  is  shown  in 
MCi£eon  v.  National  Casualty  Co.,  216 

45o.  App.  507,  270  S.V.  707." 

* • ♦ * * + 

"While  we  are  not  unmindful  of  the 
provisions  of  the  above  section  of  the 
Constitution,  nevertheless  the  situa- 
tion here  presented  is  not  embraced 
within  ths  terms  of  the  section.  It 
has  alv, ays  been  adhered  to  under  our 
form  of  procedure  and  theory  of  govern- 
ment that  an  officer  of  the  law  is 
clothed  with  ample  authority  to  arrest 
a felon  while  the  crime  is  being  com 
ultted,  and  to  that  and  may  break  and 
enter  a home  where  he  has  reasonable 
grounds  to  suspect  that  a felony  is 
then  being  commit ted. " 

The  essence  of  the  above  doctrine  Is  that  a search  without 
a warrant  must  be  based  upon  probable  cause,  as  well  as  one  made 
with  a warrant  and  that  probable  cause  cousiets  in  a reasonable  ground 
of  suspicion  supported  by  circumstances  sufficiently  strong  in  them- 
eelvee  to  warrant  a cautious  man  in  the  belief  that  the  accused  is 
guilty.  Bedell  v.  Nichols,  316  Mo.,  l.o.  881. 

It  is  fundamental  that  the  right  to  search  is  incidental 
to  lawful  arrest.  In  the  ease  of  State  v.  Rebasti,  267  s.W.  858, 
the  Court  said  (l.c.  860): 

"Being  lawfully  arrested,  the  officers 
had  a right  tu  eearoh  him  and  hie 
possessions  in  the  room  where  he  was 
arrested,  and  take  from  him  any  article 
which  might  be  used  in  securing  his 
conviction.  State  v.  Owen  (Mo.  App.) 

259  3.7.  100,  32  A.L.R.  383;  Eolker  v. 

Hennessey,  141  Mo.  527,  loe.  olt.  539, 

42  S.W.  1090;  39  L.B.A.165,  64  Am.  St. 

'Rep.  524;  State  v.  Laundy  (Or.)  204  P. 
loc.  cit.  975,  976;  People  v.  Cone, 

180  Mich.,  loc.  cit.  650,  147  N.W.  525; 
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People  ▼.  Kalnin  (Co.  Ct.)  189  N.T. 
359;  Territory  ▼.  Hoo  Koon,  22 
Haw.  loo.  oit.  602;  State  v.  duller, 

34  Mont.  12,  85  P.  369,  8 L.R.A. 

(Jf.S.  )762 , 9 Ann.  Cas.  648.  The 
officers  had  a right  to  use  the  in- 
formation they  acquired  in  making  that 
search  in  any  vay  which  would  lead 
to  the  oonTictlon  of  the  defendant .* 


n. 

Where  a peace  officer  has  reason  to 
believe,  from  the  use  of  his  senses, 
that'  an  automobile  is  being  used  to 
transport  intoxicating  Mcuors  in 
violation  of  the  laws  of  t\e  State  of 
Missouri thxs  search  of  the  automobile 
cr,d  seizure  of  the  liquors  without  a 
search  warrant  is  not  a violation  of 
section  Tl';~AFETcle“  Tf  of  'tfre  •*55stT- 
tutidn  of  Missouri. 

In  the  case  of  Carroll  ▼.  United  States,  267  U.S.  132,  45 
S.  Ct.  260,  69  L.  Ed.  543,  Chief  Justice  Taft  delivering  the 
opinion  of  the  Court,  said: 

"On  reason  and  authority  the  true 
rule  is  that  if  the  search  and  seizure 
without  a warrant  are  made  upon  probable 
cause,  that  is,  upon  a belief,  reasonably 
arising  out  of  circumstances  known  to 
the  seizing  officer,  that  an  automobile 
or  other  vehicle  contains  that  which  by 
law  is  subjeot  to  seizure  and  destruction, 
the  search  end  seizure  are  valid.  The 
4th  Amendment  is  to  be  construed  in  the 
light  of  what  was  deemed  an  unreasonable 
search  and  seizure  when  it  was  adopted, 
and  in  a manner  which  will  conserve 
public  interests  as  well  es  the  interests 
snd  rights  of  individual  citizens. 

* * ♦ * 

"The  measure  of  legality  of  such  seizure 
is,  therefore,  that  the  seizing  officer 
shall  have  reasonable  or  probable  cause 
for  believing  that  the  automobile  which 
he  stops  and  seizes  has  contraband  liquor 
therein  which  la  being  illegally  trans- 
ported." 

In  the  case  of  State  v.  Pigg,  278  S.W.  1030  (Supreme  Ct.  Mo.) 
the  Court  said  (l.c.  1033): 
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"We  think  it  clear  that,  in  the  cir- 
cumstances of  this  case,  where  the 
officers  detected  the  odor  of  whiskey 
about  the  automobile,  they  had  rea- 
sonable cause  to  search  it  without  a 
warrant . 

* * * * * 

"The  fact  that  intoxicating  liquor 
was  found  in  the  automobile  is  proof 
enough  $hat  the  search  of  the  car 
without  a warrant  was  reasonable." 

In  the  case  of  State  v.  Loftls,  316  Mo.  878,  Judge  Walker 
said  (l.c.  880): 

"The  offense  with  which  the  appellant 
is  charged  may  be  said  to  have  boon 
committed  in  the  presence  of  the  officer 
in  that  when  apprehended  the  appellant 
was  in  the  aot  of  transporting  the 
liquor.  This  being  true,  and  the  smell 
of  liquor  permeating  the  nostrils  of 
the  officer  when  he  approached  the  car. 
he  was  not  precluded  from  searching  the 
same  without  a warrant.  Where  an  officer 
has  reason  to  believe  from  the  use  of 
his  senses  that  an  automobile  is  being 
used  to  transport  intoxicating  linuors, 
his  seizure  and  search  of  the  same  will 
not  be  in  violation  of  either  the  Fed- 
eral or  State  Constitution.  (State  v. 

Hall,  278  S.T.  1088;  State  v.  Figg,  278 
S.W.  1030;  In  Re  Mobile,  278  Fed.  94®; 

Elrod  v.  Moss,  278  Fed.  123:  Lambert  v. 

United  3tates,  282  Fed.  413)." 


CONCLUSION 


The  right  to  Immunity  from  unreasonable  interference  with 
security  In  person  and  property  Is  unquestionable.  Section  11, 
Article  II  of  our  Constitution  was  intended  to  preserve  that  right; 
however,  the  framers  of  that  instrument  were  also  intent  upon  the 
proper  admission  of  other  governmental  functions,  among  which  is 
the  efficacious  enforcement  of  valid  laws,  to  the  end  that  order 
-'shall  prevail.  This  aim  of  government  is  hardly  lees  important 
than  the  preservation  of  personal  liberty,  for  the  latter  is  ob- 
viously dependent  upon  the  maintenance  of  lav  and  order.  State  v. 
Zugrass,  306  Mo.  492. 

In  construing  the  right  of  search  and  seizure  under  the 
Licuor  Control  Act  of  Missouri,  while  we  may  have  recourse  to  the 
decisions  cited  in  this  opinion  as  pursuaslve,  nevertheless,  it  must 
be  remembered  that  the  law  under  dlsoueeion  in  these  decisions  made 
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It  a felony  to  transport  Intoxicating  liquors,  while  under  the 
Liquor  Control  Act  a violation  thereof  is  merely  ct  misdemeanor. 

It  1 8 fundamental  that  in  the  case  of  a misdemeanor  a peace 
officer  may  only  arrest  without  a ^arrant  in  a case  where  the 
misdemeanor  is  being  committed  in  his  presence  or  view. 

The  question  of  "probable  cause",  as  oited  in  many  of 
the  deeislons  heretofore  discussed,  is  not  applicable  to  the  oase 
here  under  consideration  and  we  are  therefore  limited  in  our  inter- 
pretation of  the  Liquor  Control  Act  to  the  following  conclusion, 
1-e.,  that  a peace  officer  may  arrest  without  warrant  any  one 
committing  a crime  in  his  presence  and  view,  and  if  the  arrest  be 
lawful,  a search  of  the  premises  is  also  lawful,  and  the  evidence 
there  discovered  is  admissible  for  a prosecution  against  the 
arrested  persons. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
‘ssi slant  ttorney  General 


APPROVED : 


wsrsssrmflBzr 

Attorney  General 
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..  CONTROL  ACTS  If  retail  dealer  sells  intoxicating  liquor 
v/ithouc  obtaining  license  from  County  Court,  t is  violation  ox 
Sec.  24  of  Liquor  Control  Act.  County  Court  not  autnorizo^-  to 
license  vfuolesnlers , distillers,  xanufacturers  or  brewer^. 


May  24,  1934. 


Hon.  E.J.  Becker, 

Supervisor  of  Liquor  Control, 
Jefferson  City,  Missouri. 


Dear  Mr.  Becker: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  with  regard  to  the  authority  of  the  respective 
county  courts  to  assess  a license  tax  gainst  all  retail  dealers 
enguged  in  the  business  of  selling  intoxicating  liouor  in  the 
State  of  Missouri. 

When  analyzing  the  various  provisions  of  the  Liquor 
Control  Act  it  is  well  to  keep  in  mind  the  language  of  the 
Supreme  Court  of  Missouri  En  Banc  in  the  case  of  State  v.  Parker 
Distilling  Company,  236  Mo.  219,  l.c.  274: 

" lien  we  bear  in  mind  the  foregoing 
idea, that  the  liquor  traffic  in  this 
state  has  no  legal  rights,  save  and 
except  those  expressly  granted  by 
license  and  the  statute  under  which  it 
is  issued,  then  we  can  more  clearly  see 
that  the  state  may  impose  such  conditions, 
burdens  and  regulations  as  it  may  deem 
wise  and  proper,  and  no  one  who  engages 
therein  has  a right  to  complain  thereof." 

Section  24  of  the  Liouor  Control  Act  of  Missouri 

provides : 


'"The  County  Court  in  e;>ch  county  is 
hereb;  authorized  to  make  a charge  for 
licenses  Issued  to  retail  dealers  in  all 
intoxicating  liquor,  the  charge  in  each 
instance  to  be  determined  by  the  County 
Court,  by  order  of  record,  but  said  charge 
shall  in  no  event  exceed  the  amount  pro- 
vided for  in  Section  22  of  this  act,  for 
state  purposes." 
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It  will  be  noticed  that  power  Is  expressly  granted 
by  this  section  of  the  Act  to  the  county  courts  to  make  a charge 
for  licenses  Issued  to  retail  dealers.  However,  the  court  is 
not  authorized  by  the  Act  to  license  wholesale  dealers,  distillers, 
manufacturers  or  brewers.  The  charge  for  the  license,  however, 
must  in  no  ovent  exceed  tho  amount  provided  for  in  Section  22 
of  the  Act  for  state  purposes. 

Section  26  of  the  Mquor  Control  Act  provides  In 
port  as  follows: 

"Whenever  It  shall  be  shown,  or 
wi enevor  the  3upervi sor  of  LI -uor 
Control  has  nowledgo  that  a dealer 
licensed  hereunder,  has  not  at  all 
times  kept  an  orderly  place  or  house, 
or  has  violated  any  of  the  provisions 
of  this  act,  said  Supervisor  of  Liquor 
Control  slvall  revoke  the  license  of 
said  dealer.  ***** 

Clearly,  by  reason  of  the  power  given  the  county 
coufts  by  the  General  Assembly  of  the  State  of  Missouri,  If  a re- 
tail dealer  were  to  sell  Intoxicating  limior  In  the  State  of 
Missouri  without  having  first  obtained  a license  so  to  do  from 
the  County  Court,  It  would  be  a direct  violation  of  Section  24 
of  the  I.lruor  Control  Act. 

If  these  facts  bo  shown, the  Supervisor  of  Liquor 
Control  should,  and  It  is  his  express  duty,  by  reason  of  Section 
26  of  the  Act,  to  revoke  the  state  liquor  license  held  by  suoh 
person. 


Respectfully  submitted. 


:R  w.  H07FM4V,  Jr., 
sslstant  Attorney  General 


APPROV'D: 


RSTTIslOTTRic.  , 

Attorney  Oenernl 
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T-rruon  CCfl  ROL  AC-T:  It  13  unlawful  for  holder  of  permit  under  hon-intoxicat- 
inp  Beor  \ct  to  have  or  allow  another  person  to  have  upon  premises  described 
in  permit,  any  intoxicating  liquor  with  alcoholic  content  in  excess  of  3.2 
ny  weight,  and  holder  of  3.2  permit  is  prohibited  from  obtaining  license 

under  Liquor  Control  Act. 


June  14,  1934. 


Honorable  E.J.  Becker, 
Supervisor  of  Lieuor  Control, 
Jefferson  City,  Missouri. 


Dear  Sir: 


In  connection  with  recent  discussions,  we  submit  to 
you  herewith  our  opinion  on  whether  or  not  t.  ere  is  any  legal 
objection  to  the  iesuanoe  to  and  holding  by  one  person  at  the 
stii^e  tine  a license  to  deal  with  non-intoxlc*ti  g beor  under  Lews 
of  Missouri  1933,  page  256,  and  also  a license  to  deal  with  intox- 
icating liquors  under  the  Li  uor  Control  Act  enacted  by  the  1933 
;pecial  ieosion  of  the  General  Assembly. 

There  is  no  provision  in  the  Liquor  Control  Act  dealing 
in  any  woy  with  beverages  containing  an  alooholic  content  not  in 
excess  of  3.2  ner  cent  by  welt^it,  and  from  many  provisions  through- 
out such  \ct  it  is  apparent  that  the  scope  of  the  .ct  and  the 
jurisdiction  of  the  Supervisor  aro  restricted  to  intoxicating 
liquors  wi ich  ere  defined  as  only  beverages  oontalnlrg  ov  r 3.2  oer 
cent  of  alcohol  by  weight.  (Lienor  Control  Aot,  motions  2,  17, 

21,  22,  37). 

It  is  apparent,  therefore,  that  the  Legislature  intended 
to  koop  lntoxioating  licuors  separate  and  distinct  from  non-intoxi- 
cating liquors,  and  the  M uor  Control  Act  car.  in  no  way,  even  by 
implication,  be  said  io  have  repealed  the  rion-lntoxioatlng  Beor  Act 
of  1333,  for  where  the  J on- Intoxicating  Beer  vet  IcavcB  off,  the 
Liquor  Control  Act  begins,  end  the  two  acts  therefor*  wore  together 
in  perfect  harmony  and  both  aro  now  valid  laws  of  the  State  of 
Missouri. 


"Repeals  by  implication  aro  not 
favored.  Thia  is  now  axionatlo  in 
the  law  In  this  state,  (banker  v. 
Faul  aber,  94  Mo,  430;  state  ex  rol. 
v.  con  County  Court,  41  J'o.  453; 
State  ex  rel.  v.  Slovar,  134  Ko.  10.) 


A later  statute  will  not  repeal  a 
prior  one  uni esc  there  is  such  repug- 
nanoy  between  them  that  the  two  cannot 
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stand  together  or  be  consistently 
reconciled.  (Glasgow  v.  Llndell,  £0 
li Cm  60;  Railroad  v.  Cass  Co.,  53  Vo. 

17;  State  ex  rel.  v.  Dolan,  93  Mo.  467; 

Kansas  City  v.  mart,  128  Mo.  272; 

State  ex  rel.  v.  albridge,  119  Vo.  383; 

State  ex  rel.  v.  Vofford,  121  Lo.  61; 

3tate  ex  rel.  v.  Stratton,  136  :o.  423). 

If  t;vo  statutes  can  be  road  together 
without  contradiction  or  repugnancy 
or  absurdity  or  unreasonableness , They 
should  be  reaT~ together  and  offset  <-lven 
fro  both.  [ x parfre  .Toffee,  4d  io.  App.  360 J," 

State  ex  rel.  v.  Spencer, 

164  Mo.,  l.C.  53-54. 

The  controversy  in  the  instant  case  arises  by  reason  of  two 
sections  of  the  v on-intoxi eating  Rear  ct.  action  13139h  provides: 

"Before  any  permit  authorized  by  this 
article  shall  ba  issued  and  delivered 
to  any  applicant  therefor,  such  appli- 
cant shall  take  and  subscribe  to  an 
oath  that  he  will  not  allow  any 
Intoxicating  liquor  of  any  kind  or 
character,  Including  beer  having  an 
alcoholic  content  in  excess  of  3.2  per 
cent  by  weight* to  be  kept,  stored  or 
secreted  in  or  upon  the  premises  de- 
scribed in  such  permit,  and  that  suoh 
applicant  will  not  otherwise  violate 
cny  law  of  this  state,  or  knowingly 
allow  any  other  person  to  violate  any 
law  of  this  state  while  in  or  upon  such 
promises.  ’Provided  no  permit  shall  be 
issued  under  this  act  to  any  person  othor 
than  a nrtivo  born  or  naturalized 
citizen  of  the  United  states  of  America’, 
and  provided  further,  no  manufacturer  or 
distributor,  to  who:  or  to  which  this  act 
applies,  shall  have  any  interest,  diroctly 
or  indirectly,  in  the  business  of  any 
person,  firm,  company  or  corporation, 
applying  for,  securing  or  holding  a permit 
under  either  sub-para- raph  *a»  or  sub- 
paragraph  ’d»  of  section  131390  of  this 
act." 
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Section  13139z8  provides  in  part  as  follows: 

„****2t  aiiQix  also  be  unlawful  for 
any  holder  of  such  permit  to  keep  or 
secrete,  or  to  allow  any  other  parson 
to  keep  or  secrete,  in  or  upon  the 
premises  described  in  such  permit,  any 
intoxicating  liouor  including  beer 
having  an  alcoholic  content  in  excess 
of  3.2  per  cent  by  weight." 

It  is  clear  from  the  provisions  sot  out  above  that  it  is 
unlawful  for  the  holder  of  a permit  to  deal  with  non-lntoxioating 
beer  to  have  or  allow  any  other  person  to  have  in  or  upon  the  prem- 
ises described  in  the  permit  intoxicating  llnuor  tavinr  an  alcoholic 
content  in  excess  of  3.2  per  cent  by  weight.  Whl  e the  General 
Assembly  was  by  this  Act  dealing  with  non- in toxica ting  beer,  never- 
theless, an  express  prohibition  was  included  with  reference  to 
intoxicating  liouor.  In  this  connection  it  must  be  borne  in  mind 
that  the  possession  of  lntoxioatlng  liquor  is  not  a right,  but  a 
privll  ge  granted  by  the  State. 

The  Supreme  Court  of  Missouri  on  anc  in  the  case  of  State 
v.  Parker  Distilling  Company,  236  Mo.  219,  l.c.  274,  said: 

"?fben  we  hear  in  mind  the  foregoing 
idea,  that  the  liquor  traffic  In  this 
state  has  no  legal  rights,  save  and 
exoopt  those  expressly  granted  by 
license  and  the  statute  under  which  it 
is  issued,  then  we  can  more  clearly 
aee  that  the  state  may  impose  such 
conditions,  burdens  and  regul  tions  as 
it  may  deem  wise  end  proper,  and  no  one 
who  en  ages  therein  has  a right  to 
complain  t hereof • " 

The  State  of  Liissourl  has  the  undoubted  power  to  require  a 
person  before  engaging  in  the  business  of  selling  non-intoxicating 
beer  to  obtain  a permit  so  to  do.  This  power  is  clearly  expressed 
in  the  caoe  of  3x  Parte  Flake  (8ourt  of  Criminal  Appeals  of  Texas), 
149  S.W.  146,  wherein  the  Court  said  (l.c.  153,  154): 

"And  when  we  take  into  consideration 
current  history,  as  is  authorized  by 
the  opinions  here  recited,  we  know  that 
men  have  gone  into  territory  where 
prohibition  has  been  adopted,  selling 
and  pretending  to  sell  malt  liquors 
called  ♦frosty*,  »uno*,  *ino*,  ’tin-top* , 
etc.,  all  of  which  are  fermented  inlt 
liquors,  which  were  c lair  ed  to  be  non- 
intoxicating  malt  liquors,  and  under  the 
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guise  of  selling  these  liquors  would 
enrage  in  selling  intoxicating  liquors. 
Bottles  of  11  'Hior  were  thrown  in  tubs 
of  loe  water,  with  these  labels  floating 
about,  and  it  was  found  difficult,  yea, 
almost  impossible,  to  detect  violations 
of  the  local  option  laws  when  Intoxicating 
llouors  wero  in  foot  sold.  The  control 
and  regulation  of  this  character  of  business 
was  the  Intent,  object,  and  purpose  of  the 
Legislature  in  enacting  the  law  requiring 
a lican  o to  be  obtained  and  a large  tax 
or  fee  paid. 

* * * ****** 

But  in  this  oase  It  cannot  be  contended 
that  a 'harmless  beverage*  was  being  dealt 
with,  in  intoxicating  and  * non-intoxicntlng 
malt  liquors*.  In  the  oase  of  ‘ix  parte 
Townsend,  144  S*  • 629,  wo  diaoussed  at 
length  the  Meaning  of  nalt  liquors,  and 
demonstrated  that  the  leral  and  fixed  Mean- 
ing of  *non-intoxioatlng  malt  liquors*  was 
a liculd  containing  ao-e  par  cant  of  alcohol, 
and  it  was  tl  is  ingredient  alcohol  that 
gave  to  the  state  the  right  of  regulation 
and  control  undor  the  polioo  powsr.  *♦***" 


In  the  oase  of  Ptatc  v.  Birman,  162  Mo.  1,  this  court 
upheld  the  Inspection  ct  of  1899,  father  of  Pousa  Bill  No*  ?3* 
This  Act  included  non-intoxicating,  as  well  as  intoxicatin'  beer, 
and  hence  the  deoision  of  the  court  is  pertinent  here.  The  vet 
wee  upheld  on  tho  theory  that  the  Legislature)  had  the  police 
power  to  proteot  the  health  of  the  consumers  of  beer  by  providing 
what  the  ingredients  thereof  should  be.  However,  the  interesting 
feature  of  the  deoision,  so  far  as  the  problsa  here  before  us  is 
cor.oe  ".ed,  is  the  citation  of  the  oase  of  Kugler  v.  ansas,  123 
U.S*  623.  The  Court  said: 

**Jn  the  last  mentioned  case  it  was 

said:  ’There  ie  no  Justification  for 
holding  that  the  tato,  under  the  guise 
merely  of  police  regulations,  is  here 
aiming  to  deprive  the  citizen  of  his  con- 
stitutional right;  for  wo  cannot  3hut  out 
of  view  the  fact,  within  tho  knowledge  of 
all,  that  the  public  health,  tho  nubile 
norals,  and  the  public  safety  may  be  en- 
dangered by  the  general  use  of  intoxicating 
drinks,  nor  the  fact,  ostahllshed  by  sta- 
tistics accessible  to  ovory  one,  that  the 
idleness,  disorder,  pauperism  and  crime 
existing  in  the  country  are,  to  some  degree 
at  least,  traceable  to  this  evil.*** 
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CONCLUSION 

In  vi.w  of  the  foregoing.  It  le  the  opinion  of  this  depart- 
ment that  It  1 8 unlawful  for  the  holder  of  a permit  undor  the 
Non- Intoxicating  Deor  Act  to  hove  or  allow  any  other  person  to 
have,  in  or  upon  the  ’remises  described  In  such  permit,  any 
intoxicating  liouor  having  an  alcoholic  oontont  in  excess  of  3.2 
por  cent  by  weight. 

It  therefore  follows  that  the  holder  of  a permit  to  sell 
such  non- intoxicating  beer,  and  operating  under  the  Non-lntoxl eating 
Beer  ‘.ct  of  1933,  would  be  prohibited  from  obtaining  any  lloense 
under  the  Liquor  Control  ot  of  Missouri. 

The  oonvorse  of  this  proposition  ia  likewise  true,  l.a.,  that 
the  holder  of  a permit  under  the  Llcuor  control  ct  of  Missouri 
would  b<;  prohibited  from  obtaining  a permit  tj  soil  non- Intoxicating 
beer  under  the  rlon- Intoxicating  Fear  ct  of  1933. 

By  reason  of  theso  conclusions,  it  is  apparent  that  if  a 
license  be  Issued  contrary  to  the  express  provisions  of  the  Non- 
intoxicating  oer  Act  of  1933,  the  officer  issuing  said  license  not 
only  condones  the  violation  of  the  sole'in  oath  cade  by  the  permittee 
to  the  State  of  Missouri,  but  also  becomes  a party,  indireotly,  if 
not  directly,  to  a fraud  on  the  laws  of  the  State  of  Missouri. 


Respectfully  submitted. 


JOHN  f.  'vPFMAN,  Jr., 
assistant  attorney  General. 


AP  ROY  '.D: 


m V.c;Tre-:?cK,  - 

Attorney  C'eneral 


J K: AH 


TAXATION;-  Personal  Property  and  Merchant  Taxes 


September  6,  1934, 


Honorable  Nat  W.  Benton, 

Prosecuting  Attorney  of  Greene  County, 

Springfield,  Missouri. 

Dear  Sir : - 

We  hare  your  letter  of  July  5,  1934,  in  which  was 
contained  a request  for  an  opinion  as  follows: 

"The  L.  £.  Lines  Musle  Company  of  this  city 
returned  for  personal  property  tax  assessment  as  of 
June  1,  1932,  certain  notes  and  chattels  covering  the 
installment  sale  of  musical  Instruments  in  the  sum  of 
about  £24,000.  They  now  seek  to  have  this  item  of  their 
assessment  stricken  under  the  exception  of  enumeration 
"eleventh’*  of  Section  9756,  R.  S.  Mo.  1929,  upon  the 
ground  that  the  same  were  returned  for  taxation  thereto- 
fore as  merchants  tax,  under  Section  10081,  R.  S.  Mo.  1929. 

"The  merchants  tax  return  for  the  year  1932,  for 
which  year  the  personal  property  tax  assessment  was  made, 
lists  £9,000  as  the  highest  amount  of  stock  on  hand  between 
the  periods  indicated  in  Section  10081.  You  will  observe 
that  the  merchants  tax  was  therefore  less  than  half  of  the 
notes  receivable  returned  in  the  personal  property  tax  assess- 
ment. The  taxpayer  is  taking  the  position  that  these  notes 
arising  out  of  the  sale  of  musioal  instruments  end  the  like 
are  within  the  exception  although  not  arising  out  of  merchandise 
in  stock  during  the  period  mentioned  in  Section  10081.  This 
office,  on  the  other  hand,  has  tentatively  taken  the  position 
that  the  exception  is  not  so  broad  as  to  include  any  notes  or 
accounts  receivable  unless  a merchants  tax  was  actually  paid 
on  the  merchandise  from  which  these  aooounts  arose.  The 
merchants  tax  is  paid  on  the  "greater  amount  of  goods,  wares, 
and  merchandise  which  he  or  they  (merchants)  may  have  on  hand 
at  any  one  time  between  the  first  Monday  of  March  md  the 
first  Monday  of  June  next  preceding." 

"With  the  merchants  tax  levied  only  on  the  highest 
amount  at  any  one  time,  it  is  obvious  that  much  of  a moving 
stock  of  goods,  such  as  the  merchant  in  this  case  has,  p;  sees 


Clause  11,  Section 
9756,  R.S.  Mo.  1929, 
excludes  only  such 
merchandise  from 
personal  prope  rty  ta; 
as  shall  have  been 
actualljr  returned  fo 
taxation  under  the 
merchants  tax  law. 
(Section  10081,  R.S. 
Mo.  1929). 


FI  LED  j 


• ion.  Mat  »•’.  Rente m— 
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through  his  store  without  tha  levy  of  any  Merchants  tax  on  It, 
or  that  if  tha  payment  of  tha  merchants  tax  exempts  from 
para goal  proparty  tax  all  notaa  takas  is  payment  of  merchandise 
sold,  than  a large  amount  of  merohandlae  a old  la  not  in  fact 
taxed  under  tha  merchants  tax  law  or  tha  paraonal  property  tax 
law. 


”1  would  appreciate  your  Ylew  of  thle  axoartion,  under 
elauaa  "Eleventh"  of  ieotlon  9756,  aa  it  ralatea  aa  to  such 
notaa  receivable." 

Section  9756,  nevlsed  .statute*  of  Mias  uri,  1929,  provides 
la  part,  at  line  twelve,  aa  follow*: 

"Sac.  9756.  Time  of  asking  aaaaaaacnt * *what  Hats 
shall  contain  """"end  nhall  require  such  parson*  to  make  a 
correct  statement  of  all  taxable  property  oned  by  auoh  person, 
or  undar  tha  oara,  oh  ergs  or  management  of  aueh  person,  exoept 
merchandise  which  aay  be  required  to  pay  a licanaa  tax,  being  in 
any  county  of  thia  atata  in  aeoordanoe  with  tha  provislone  of 
this  chapter, **•." 

Clause  11  of  section  9756,  Havlaed  Statutes  of  Missouri, 
1929,  provides  farther  on  aa  follow: 

"eleventh,  all  other  property  not  above  snum* rated 
•xeept  narehandlss,  bills  and  eoeounta  receivable,  end 
other  credits  of  s merchant  or  Manufacturer,  arising  out 
of  the  sale  of  goods,  wares  sad  ms  rebuild  lee  which  hove  been 
returned  for  taxation,  undar  sections  local,  end  10111,  h.  8, 

1979,  and  its  value;4*"* 

Section  lOGfil,  Revised  tntutee  of  Missouri,  1929,  with 
reference  to  taxation  of  Merchants,  provides  in  part  aa  follows: 

*fteo.  10081.  Statement  to  be  filed,  «h«n.— on  tha 
first  Monday  in  June,  in  aooh  year,  it  shell  be  tha  duty  of 
enoh  person,  corporation  or  co-partnership  of  persona,  a a 
provided  by  thia  article,  to  furnlah  to  tha  assessor  of  tha 
couirty  in  which  such  licence  aay  have  bean  granted,  a ate  tenant 
of  tha  greatest  amount  of  goods,  wares  and  as  rehand ise,  which 
ha  or  they  nay  have  had  on  hand  at  any  one  tine  between  the 
first  ~onday  in  **eroh  and  tha  first  Monday  in  June  next 
p raced ing : 


A reasonable  and  unbiased  construction  of  tha  above 
sections  ana  in  thslr  relation  to  one  another  sen  lead  to  but  one  con- 
clusion. Exemption  clauses,  under  our  lews  anti  tha  decisions  of  our 
rta,  era  to  ha  strictly  construed,  particularly  where,  aa  hare,  tha 
language  la  plain  and  the  legislative  intent  both  evident  nnd  reas  nable. 


Hon.  Nat  V.  Bant  on— #3 
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The  language  of  seotlon  9756,  quoted  in  tvo  place*  above,  explicitly  by  i 
terms  exempts  only  euoh  merchandise  as  shall  be  required  to  pay  a 
lloense  tax  or  such  merchandise  as  shall  have  been  returned  for 
taxation  under  the  merchant  tax  sections.  There  is  nothing  in  these 
exemption  clauses  which  could  possibly  give  any  weight  to  the  contention 
that  suoh  merchandise  was  exempted  as  a whole.  Me  have  been  unable  to 
find  any  cases  oonstrulng  that  particular  point,  but,  when  the  matter 
it  so  obvious,  it  is  not  surprising  that  it  has  not  been  before  our 
cour  ts  • 


The  purpose  of  the  exemption  clauses  was  to  obviate  the 
possibility  of  having  certain  merchandise  taxed  twloe  but  was  certainly 
not  to  render  other  merchandise  tax  free. 

Very  truly  yours, 


CHARLES  M.  HOWELL,  Jr. 
Assistant  Attorney-General. 

CMHjr-MB 
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Att  orne  y-Ge  ner  al 


TAXATION: 


Agencies  c>f  State  Government  required  to  pay  both 
State  municipal  gasoline  taxes. 


1 


September  7,  1934 


|»a.  t.  «.  Bennett,  Steward 
State  Hospital  lo.  2 
St. Joseph,  Missouri 


FILED 


My  Dear  sir: 

Ve  are  la  receipt  of  a communication  executed  by  the 
Honorable  John  5.  Lucas , requesting  an  opinion  of  this  office 
on  the  following  matters: 

"•ill  you  kindly  Inform  ua  what  taxes  we  are 
• suppose  to  pay  on  gasoline? 

The  Standard  Oil  Company  are  charging  us  2# 
for  the  Missouri  Stnte  Highway  on  gasoline 
delivered  outside  the  olty  limits. 

te  have  an  ordinance  in  this  city  which  calls 
for  a tax  of  If  a gallon  on  gasoline.  The 
other  taxes  you  are  familiar  with.  On  our 
oils  purchased  they  make  no  charge  for  taxes." 


X. 

STATS  L STITUTIdlh  RX^UIRSO  TO 
tkl  kl  ^ LK1  -qTA.Jl  GA^LIMS  TAX. 


Section  7794  R.  S.  Mo.  1929,  provides: 

■For  the  purpose  of  providing  funds  to  complete 
the  construction  of  and  for  the  maintenance  of 
the  state  highway  system  of  this  state  as  de- 
signated by  law,  there  la  hereby  provided  a 
license  tax  equal  to  two  cents  per  gallon  of 
motor  vehicle  fuele  as  defined  in  thle  artiole 
used  in  motor  vehicles  of  the  public  highways 
of  the  etete,  milch  license  tex  shall  apply  and 
become  effective  January  1,  1935." 


Hon.  *.  w.  Bennett. 
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Section  779b  R.  S.  Mo.  1929,  provides: 

•Every  distributor  shall  for  the  year  1925,  and 
each  year  thereafter,  when  engaged  in  such  bus- 
iness in  this  state,  pay  to  the  state  treasurer 
an  amount  e-ual  to  tso  (2$)  cents  for  ealh  gallon 
of  motor  venlcle  fuels  refined,  nanuf actured,  pro- 
duced or  conpounaed  by  such  distributor  and  sold 
by  him  In  this  state,  or  shipped,  transported  or 
imported  by  such  distributor  into  and  distributed 
or  sold  by  him  elthin  this  state  during  such  year.* 

Section  7796  R.  S.  Mo.  1929,  provides  lu  part  as  follows: 

* Every  dealer  shall  for  the  year  1925,  and  each 
year  thereafter,  when  engaged  in  such  business  in 
tnls  state,  pay  to  the  state  treasurer  an  amount 
equal  to  two  (3t)  cents  for  ta£i  gallon  of  n.otor 
vehicle  fuels  sold  or  distributed  by  such  dealer 
in  this  state  during  such  year:*  • • •• 

lection  7b05  R.  8.  Mo.  1929,  provides  in  part  as  follows: 

•Rrovldeo,  now ever,  that  any  person  who  shall  buy 
and  use  any  motor  vehicle  fuels,  as  define-  in 
this  article,  for  tne  purpose  of  operating  or 
propelling  stationary  gas  engines,  far-;  tractors 
or  motor  boats,  or  who  shall  purchase  or  use  any 
of  such  fuels  for  cleaning,  dyeing,  or  other 
commercial  use  of  the  same,  or  who  shall  buy  and 
use  such  motor  vehicle  fuels  for  any  purpose  what- 
ever, except  in  motor  vehicles  operated,  or  ka- 
tended  to  be  operated,  upon  any  of  the  public 
highways  of  the  state  of  Missouri,  as  defined  in 
section  7759,  and  who  shall  have  paid  any  license 
tax  required  by  this  article  to  be  paid,  either 
directly  or  indirectly  through  the  amount  of  euoh 
tax  being  included  in  the  price  of  such  fuel, 
shall  be  reimbursed  ana  repaid  the  amount  of  such 
tax  directly  or  lndlreotly  paid  by  him,  upon  pre- 
senting to  the  Inspector  an  affidavit  acoocpanled 
by  the  original  invoice  showing  such  purchasw, 
vhlcb  affidavit  shall  state  the  total  amount  of 
such  fuels  so  purchased*  * • •.* 


Hon.  ».  ft.  beunett 
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from  the  foregoing  quoted  sections  It  appears  th  t the 
Motor  Vehicle  Fuel  Tax  Act  Is  a privilege  tax  based  upon  the  number 
of  gafelfeos  of  fuel  sold,  and  providing  for  a in  exemption  or  refund 
of  the  tax  in  case  the  fuel  is  used  for  purposes  other  than  pro- 
pelling motor  vehicles  upon  the  highways  of  the  state.  It  is 
pertinent  to  note  th  t the  exemptions  are  not  allowed  or  remitted 
to  any  class  of  persons  or  corporations,  but  refund  is  allowed 
only  ou  condition  tht  the  motor  ve  icle  fuels  were  not  used  to 
propel  motor  vehicles  upon  the  highways  of  the  't«tev  The  tax 
is  levied  upon  the  use  of  gasoline  and  upon  the  privilege  of  sell- 
ing it.  Clearly,  it  is  an  excise  tax.  36  R.  C.  L.  336  refers  to 
an  excise  tax  as 

*an  exolee  tax  Isa  tax  imposed  upon  the  perfor  - 
ance  of  an  act,  the  engaging  in  the  occupation, 
and  the  enjoyment  of  a privilege.  v.ry  form  of 
tax  not  Imposed  directly  upon  polls  or  property 
au6t  constitute  an  excise  if  it  is  a valid  tax 
of  any  description. ” 

excise  taxes  and  their  distinctive  features  are  further 
dlscusued  by  Cooley  on  Taxation,  Volume  4,  4th  edition,  pa. e 3374 
et  seq.  and  26  R.  C.  L.  p.  35. 

The  power  of  the  state  in  the  matter  of  taxation  Is  un- 
limited so  long  as  the  exercise  of  the  power  does  not  oonfllct 
with  the  Federal  or  State  Constitutions.  Am  rlcan  Mfg.  Co.  vs. 
Jt.Louli,  270  Uo.  40,  1.  0.  44| 

••  • *8810  said  by  Judge  Cooley  (1  Cooley  on 
Taxation,  3b),  ‘the  power  of  taxation,  however 
vast  In  its  character,  and  searching  in  its  ex- 
tent, 1 8 neocssorlly  limited  to  subjects  within 
the  jurisdiction  of  the  ut&te.'  On  the  other 
hand  the  State  may  exercise  this  sovereign  right 
with  respect  to  all  persons,  things  and  business 
activities  which  exist  under  the  protection  of 
1 1 8 laws,  and,  as  is  said  by  the  same  distinguished 
author  (Ibid.),  * Unless  restrained  by  provisions 
of  the  Federal  Constitution,  the  power  of  the 
btate  as  to  the  mode,  form  and  extent  of  taxation 
is  unlimited,  where  the  subjects  to  whloh  it 
applies  axe  within  her  jurisdiction.*  These  pro- 
positions have  ceased  to  be  subjects  of  discussion 
or  argument.*  • • • ■ 


Hon.  V.  W.  Bennett 
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This  decision  was  af  iraed  In  the  United  States  supreme 
Court  and  Is  reported  at  63  Lav  Ed,  1084.  The  limitations  upon  the 
power  to  tax  prescribed  by  the  state  constitution  respecting  the 
property  of  the  State  and  the  minor  political  governmental  sub* 
divisions  are  found  In  Section  8 of  Article  X,  part  of  which  provides: 

"The  property,  real  and  personal,  of  the  State, 
counties  and  other  municipal  corporations,  and 
cemeteries,  shall  be  exempt  from  taxation.*  • •" 

As  heretofore  stated,  an  excise  tax  cannot  In  any  sense 
be  construed  as  a tax  on  property,  and  as  the  foregoing  constitutional 
provision  applies  to  property,  either  real  or  personal,  It  oaanot 
be  oonstrued  as  extending  to  effsot  a tax  upon  a privilege.  This 
Is  true  although  the  tax  may  be  Indirectly  paid  by  a county,  oity  or 
other  governmental  subdlvlalon.  City  of  Portland  vs.  Poser,  108 
Oregon,  37b,  217  Pac.  833,  In  this  oast  the  City  of  Portland  sought 
to  enjoin  the  secretary  of  state  of  Oregon  from  the  collection  of  the 
gasoline  tax  imposed  upon  gasoline  used  by  the  City.  The  Court 
held  the  oharge  to  be  against  the  dealer  and  dismissed  the  action. 

In  the  course  of  the  opinion  the  Court  stated: 

* * ' The  language  of  the  later  statute  is 
definite  *s  to  the  persons  who  are  required  to 
pay  the  tax  therein  provldeo.  The  munici- 
palities are  in  no  way  relieved  from  the  burden 
of  paying  any  addition  th  t may  be  added  to  the 
price  of  motor  fuels  which  may  be  occasioned  by 
the  tax.  There  Is  no  Indication  In  the  language 
of  eltner  of  toe  statutes  In  question  that  It  was 
the  Intention  of  the  lawmakers  tc  relieve  mun- 
icipalities from  the  burden  of  paying  any  such 
enhanced  price.’*  * * * * 

Prom  the  foregoing  provisions  of  the  Motor  Vehicle  fuel 
Act  It  Is  apparent  th  t the  tax  Is  primarily  one  upon  distributors 
and  dealers  In  motor  vehicle  fuels.  The  Aot  has  besn  so  oonstrued 
in  the  case  of  Central  Transfer  Company  vs.  Commercial  oil  Company, 

4b  Pad.  (3d)  40C,  1.  c.  4C2: 

**  * ‘Here  In  the  case  at  bar  the  gasoline  was 
purchased  In  Missouri,  and  under  the  law  attacked 
was  subject  to  an  excise  tax  payable  by  the  deal 
er  In  Missouri*  * * *In  other  «orde,  the  party 
who  there  attempted  to  raise  the  alleged  con- 
stitutional Invalidity  of  the  California  law  was, 
as  here,  a consumer  and  not.  a distributor  or  a 
oealer i ana  there  ae  nere  the  tax  wae  directly 
laid  upon  toe  c;l s tribute*  and  the  dealer,  and 
no  t uoon  the  coaauaer . * * • • " 


Hoa.  V.  W.  Bennett 
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In  vie*  of  these  similarities  it  would  see*  that  the  ruling 
In  the  Oregan  o&se  is  on  all  fours  with  the  lnet&nt  problea.  The 
tax  Is  primarily  laid  upon  dealers  and  distributors  and  it  is  no 
concern  of  the  party  that  buys  the  gasoline  as  to  what  portion  is  a 
tax  upon  the  dealer  or  distributor  and  what  portion  is  the  consider- 
ation for  the  commodity  itself.  The  feot  that  the  tax  is  based 
upon  a gallonage  or  volume  basis  in  no  way  changes  the  nature  of 
the  tax.  In  Vlquesney  vs.  Kansas  City  et  si.  266  8.  t.  700,  the 
Supreme  Court  pas  ed  upon  the  gasoline  tax  ordinance  of  Kansas  City 
which  Imposed  a tax  of  one  oent  a gallon  on  dealers  of  gasoline.  In 
the  course  cf  the  discussion  the  Court  stated,  1.  o.  702: 

* *The  first  question  for  detsralnatlon  is 
whether  the  tax  of  1 cent  a gallon  on  the 
gasoline  sold  by  the  dealer  Is  a property  tax  or 
an  excise  or  occupation  tax.  Where  a tax  is  im- 
posed and  1 8 measured  cy  the  amount  of  business 
done  or  the  extent  to  which  the  privilege  is  con- 
ferred ox  exerclsea  by  e taxpayer,  irrespective 
of  the  value  of  his  assets,  it  le  an  "excise  tax. 

Where  a tax  is  measured  by  the  gross  receipts  of 
the  business,  the  amount  of  pre  lume  received  by 
an  insurance  company,  the  number  of  carriages  kept 
by  a livery  stable,  the  number  of  passengers  trans- 
ported by  a street  railway  company,  and  other  taxes 
of  that  nature,  it  is  'occupation  tax' — ons  form 
of  excise  tax.  It  has  been  applied  to  the  volume 
of  gr.sollne  sold,  such  as  the  tax  we  have  under 
consideration  here.  In  re  Opinion  of  the  Justices 
(lie.)  121  A.  902;  State  v.  Hart,  12b  Wash.  520, 

217  P.  45;  Altitude  Oil  Co.  v.  Peoole,  70  Colo. 

453,  203  P.  180. 

It  Is  therefore  the  opinion  of  this  office  that  your 
institution  is  not  entitled  to  any  refund  of  the  two  oent  state 
gasoline  tax  paid  by  you  as  part  of  the  purchase  price  of  gasoline 
bought  for  use  in  motor  vehicles  to  be  propelled  upon  the  highways 
of  the  State. 


Hon.  1.  •.  Bennett 
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II. 

CITY  OF  BT.JOsvpH  EWPOWCRgD  TO 
n '.1  UAbOLlAE  TAX. 


The  City  of  $t.  Joseph,  Missouri,  is  * city  of  the  first 
class,  operating  under  tne  provisions  of  Article  11,  Chapter  3b 
k.  8«  Mo.  1939,  which  wee  rtlole  II  of  Chapter  73  R.  8.  Mo.  1919. 
Roach  vs.  handle,  1.  a.  k.  (2d)  303: 

% 

"The  City  of  St. Joseph  Is  a city  of  the  first 
class  governed  by  provisions  of  Article  II, 

Chapter  73,  R.  S.  Mo.  1919,  relating  to  charters 
of  oltles  of  the  first  clas~." 

Under  the  provisions  of  Subdivision  17,  3ectlon  0171  of 
said  Article  and  Chapter  of  the  1929  revision,  cities  of  the  first 
class  are  authorised: 

••  * "to  license,  tax  and  regulate,  manufacturers, 
merchants,  • • ’dealers*  • • "oil  companies*  • • • 
and  to  license,  tax  and  regulate  all  occupations, 
professions,  trades,  pursuits,  corporations  and 
other  Institutions  ana  establishments,  articles, 
utilities  and  cotumodltles,  not  heretofore  enumerated 
by  whatever  name  or  character,  like  or  unlike*  * * 
and  to  fix  the  license  tax  to  be  paid  thereon  or 
therefor;  and  In  the  exercise  of  the  foregoing 
powers  to  alvlae  the  v rlous  occupations,  pro- 
fessions, trades,  pursuits  and  corporations*  • • • 
articles,  utilities  ana  commodities  Into  different 
Claeses.*  ♦ • •• 

It  therefore  appears  that  it  would  be  within  the  delegated 
powers  of  the  City  of  9t. Joseph  to  exact  an  occupation  tax  of  one 
cent  per  gallon  upon  gasoline  sold  or  used  or  stored  In  the  City. 

In  the  Vlquesney  case  supra,  the  issue  before  the  Court 
was  the  power  of  the  City  of  Kansas  City  to  exact  atax  of  one  cent 
from  merchants  and  dealers  In  gasoline.  Although  It  was  a special 
city  charter  thereunaer  consideration,  still  It  authorlzea  the 
licensing  of  "merchants*  just  as  the  statute  In  the  instant  case 
does.  The  Court  stated,  1.  c.  703: 

**  * * ’Evidently  it  was  the  understanding  of  the 
framers  of  the  ch  rter  that  "aerch&nt"  should  cover 
all  dealers  th  t might  be  Included  In  the  term,  be- 
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cause  the  specific  dealers  mentioned  in  that 
section  do  not  include  retell  merchants  of 
many  elude.  Appellant  is  hardly  in  position 
in  this  case  to  say  the  term  "merchant*  does  not 
cover  the  o&se,  because  he  points  out  that  the 
Appellant  was  otherwise  taxed,  without  objection 
from  him,  as  & merchant.  He  paid  an  ad  valorem 
merchant's  general  tax  on  his  property,  as  shown 
by  evidence  introduced  by  the  plaintiff.  See, 
also,  St. Louis  v.  Baskowltz,  373  Mo.  loc.  clt. 

585,  2C1  S.  «.  87C. 

Thus  it  appears  that  the  city  authorities,  as  well 
as  the  plaintiff.  Interpreted  the  charter  to  in- 
clude callings  like  that  pursued  by  the  appellant, 
as  th  t of  a merchant.*  • • • ■ 

It  being  clearly  within  the  power  of  the  City  to  lay  an 
occupation  tax  upon  dealers  in  gasoline,  and  the  Vlquesney  case  supra, 
definitely  determined  a^ong  othjx  things  the  right  to  assess  such 
t&x  on  a gallouage  baale,  we  find  outaelves  in  the  same  position 
relative  to  this  city  tax  as  arises  under  the  3tate  T&x,  to-wit,  that 
the  tax  is  laid  upon  the  dealer  and  the  State  la  in  no  position  to 
object  to  the  passing  on  of  the  tax  by  the  dealers  by  means  of  an 
increase  In  tne  price  of  gaeollne  sola. 

«e  deem  it  unnecessary  to  here  recite  the  applicable  law 
referred  to  unaer  Section  1 of  this  opinion,  and  hold  that,  providing 
the  Jt. Joseph  gasoline  tax  la  one  laid  upon  the  dealer  as  an 
occupation  tax,  youx  institution  would  be  required  to  pay  the  same 
aa  a part  of  the  purohase  price  of 


APPRCTKDJ 


ROT  MCKITTFICK, 
Attorney  General 


\ 

PROBATE  COURTS:  Nominee  for  Probate  Judge  of  Pike  Co.  nominated  by 
Democratic  Party  at  primary  was  nominated  for  the  regular  term. 
County  Democratic  Committee  should  select  some  one  to  run  for  the 
special  term. 


October  12,  1934. 


Hon.  Davis  Benning, 
Proseouting  Attorney, 
Pike  County, 
Louisiana,  Missouri. 


Dear  Gir: 


This  department  is  in  receipt  of  your  reouest  for  an 
opinion  as  to  the  following  state  of  facts: 

"I  have  been  asked  for  an  opinion  by 
one  of  the  county  officials  of  this 
county  regarding  a matter  in  the  recent 
primary  election,  relating  to  the  office 
of  Probate  Judge,  and  as  I am  unable  to 
arrive  at  a definite  conclusion  on  the 
matter  inquired  about,  I would  greatly 
appreciate  your  opinion. 

The  situation  is  as  follows:  In  November, 

1932,  Andrew  J.  Murphy,  Jr.  was  elected 
Probate  Judge  of  this  county  to  fill  out 
the  unexpired  term  of  Judge  Blair  which 
would  have  expired  in  December,  1934.  In 
March,  1934,  Judge  Murphy  resigned  from 
his  office  and  the  Governor  of  this  state 
appointed  Vivian  S.  3mith  to  fill  the 
vacancy,  which  under  the  decisions  was 
until  November  6,  1934  without  any  hold 
over.  Three  candidates  filed  their  dec- 
larations for  the  office  on  the  Democratic 
ticket  for  the  August  prLaary.  One  of  the 
candidates  designated  in  his  declaration 
fregular  term*,  the  other  two  merely  filing 
for  the  office  of  Probate  Judge. 

Two  questions  have  arisen— 1st.  Were  there 
two  terms  to  be  filled  in  this  election, 
namely,  the  short  term  from  November  6 
until  January  1 and  a long  or  regular  term 
to  begin  January  first?  2nd.  If  there  were 
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two  terms  would  it  be  presumed 
that  a declaration  without  desig- 
nating the  term,  was  to  fill  the 
first  vacancy  or  for  the  regular 
term  and  in  the  event  that  the  two 
who  filed  without  designation  were 
candidates  for  the  short  term  by 
reason  of  their  failure  to  designate, 
and  the  County  Cleric  under  one  cap- 
tion placed  all  three  of  the  names  on 
the  ballot  as  candidates  for  nomina- 
tion for  the  office  of  Probate  Judge, 
what  would  be  the  effect  upon  the 
nomination  for  this  office?" 

Section  2047,  R.  S.  Mo.  1929  provides  in  part  as 
follows: 

"At  the  general  election  in  the 
year  1878,  and  every  four  years 
thereafter,  except  as  hereinafter 
provided,  a Judge  of  probate  shall 
be  elected  by  the  qualified  voters 
in  every  oounty.  Said  Judge  shall 
be  commissioned  by  the  Governor  and 
shall  take  the  oath  prescribed  by 
the  Constitution  for  all  officers 
and  shall  enter  upon  the  discharge 
of  his  duties  on  the  first  day  of 
January  ensuing  his  election  and 
continue  in  office  for  four  years 
and  until  his  successor  shall  be 
duly  elected  and  qualified." 

Section  2048,  R.S.  Mo.  1929  provides  as  follows: 

"When  a vacancy  shall  ooour  in  the 
office  of  Judge  of  probate,  it  shall 
be  the  duty  of  the  olerk  of  the 
circuit  court  to  certify  the  fact 
to  the  Governor,  who  shall  fill  such 
vacancy  by  appointing  some  eligible  per- 
son to  said  office,  who,  when  qualified, 
shall  continue  in  office  until  the  next 
general  election,  when  a successor 
shall  be  elected  for  the  unexpired 
term." 

Section  32,  Art.  VI  of  the  Constitution  of  Missouri 
provides: 

"In  case  the  office  of  Judge  of  any 
court  of  record  shall  become  vacant 
by  death,  resignation,  removal,  failure 
to  qualify  or  otherwise,  such  vacancy 
shall  be  filled  in  the  manner  provided 
by  law." 
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It  is  apparent  from  a consideration  of  your  latter  that 
the  voters  of  Pike  County  were  not  aware  that  there  were  two 
elections  to  be  had  in  November  of  this  year  - one  to  elect  a 
Probate  Judge  for  the  special  or  short  term  from  November  6 until 
December  31,  1934  - and  one  to  fill  the  general  or  long  term  from 
January  1,  1935  until  December  31,  1936.  Only  one  judge  was 
nominated  at  the  primary  election,  and  the  office  for  which  he 
was  nominated  was  simply  designated  "Probate  Judge". 

The  question  now  before  us  is  whether  or  not  the  nominee 
was  nominated  for  the  regular  or  long  term  or  for  the  short  term. 
A similar  ouestion,  but  one  that  is  not  exactly  on  all  fours 
with  the  present  case,  was  before  the  Court  of  Appeals  of  Ken- 
tucky in  the  case  of  Hobbs,  et  al.  v.  Uplngton,  89  S.W.  128.  In 
that  case,  however,  there  were  several  candidates  and  the  situa- 
tion was  solved  by  agreement  among  the  candidates.  The  Court 
said: 


"When  the  election  was  held  in  1902 
and  five  men  were  elected,  without 
any  indication  as  to  which  was  to  have 
t^ e short  term,~Fhe  fact  that  UpTngton 
had  received  less  votes  than  any  of 
the  other  four  was  no  reason  for  assign- 
ing him  the  short  term  period.  The 
proper  way  of  settling  the  disputd  as 
to  who  was  to  take  the  short  term  would 
have  been  to  cast  lots.  This,  no  doubfr, 
would  have  been  done,  but  for  the  fact 
that  Hobbs  agreed  to  take  the  short  term 
if  they  would  elect  him  president.  By 
laaking  this  agreement  he  obtained  the 
office  of  president  and  prevented  the 
question  being  settled  by  lot  as  to  who 
should  have  the  short  term.  When  he 
thus  agreed  to  take  the  short  term,  and 
prevented  the  question  being  settled  by 
lot  he  is  estopped,  after  the  expiration 
of  the  short  term,  to  claim  the  long 
term.  The  agreement  between  the  five 
men  as  to  which  should  take  the  short  term 
violated  no  public  policy.  On  the  other 
hand,  the  law  favors  the  setTTemont  of 
disputes.  "Ho fcbs,  having  agreed  to  talee 
the  short  term,  must  abide  his  agreement, 
just  as  he  would  have  been  compelled  to 
abide  an  agreement  to  determine  the  matter 
by  lot  if  in  the  drawing  ho  had  drawn  the 
short  term."  (Emphasis  ours) 


While  this  case  is  not  determinati ve  of  the  point  here 
before  us,  we  cite  it  as  illustrative  of  the  court’s  desire  to 


Hon,  Devi  8 Eening 


4- 


Oct.  12,  1934 


give  effect  to  the  Intent  of  the  voters  .and  to  permit  the  settle- 
ment of  controversies  of  this  nature  in  any  reasonable  manner. 

This  same  rule  is  announced  in  Murphy  v.  Spokane,  117  P. 
476,  wherein  it  is  said: 

"The  purpose  of  an  election,  whether 
for  men  or  for  measures  such  as  the 
one  before  us,  is  to  give  effect  to 
the  voieo  of  the  people." 

In  order  to  give  effect  to  the  will  of  the  voters,  it  is  necessary 
to  determine,  if  possible,  what  "term"  the  voters  had  in  mind 
when  they  cast  their  votes  for  the  nominee  for  Probate  Judge  of 
Pike  County. 

In  the  case  of  State  v.  Superior  Court,  128  P.  1054,  the 
Court  said: 

"The  electors,  as  is  said  in  Cook 
v.  Mock,  People  v.  Thompson,  supra, 
and  the  other  cited  cases,  were  pre- 
sumed to  know  when  the  regular  term 
of  their  municipal  officers  expired. 

That  was,  as  is  said  in  Lafayette  v. 

State,  supra,  knowledge  of  a matt  er 
of  law  of  which  courts  would  presume 
the  people  had  full  knowledge.  It 
was  not,  as  that  court  also  says,  an 
instance  of  a vaoancy  in  office  which 
would  toe  a question  of  fact  concerning 
which  knowledge  would  not  bo  presumed." 

( ’T*asis  our-5  ) 

This  came  rule  was  approved  in  the  case  of  Tillson  v. 

Ford,  53  Calif.  701  wherein  the  Court  said: 

"That  case  was  decided  upon  the  pro- 
position that  no  special  election  can 
he  held  to  supply  a vacancy  in  a state 
office,  under  the  provisions  of  the 
political  code  unless  a proclamation  shall 
be  issued  informing  the  voters  that  the 
vacancy  exists;  for,  while  all  are  pre- 
sumed to  know  the  law  and  the  time  when 
the  full  terms  expire,  the  voters  are 
not  presumed  to  know  the  fact  that  an 
officer  has  resigned  or  died." 

No  notice  having  been  given  the  voters  in  the  instant  case 
that  there  was  to  be  a vacancy  in  office  and  a special  term  to  be 
filled  by  election,  there  can  be  no  presumption  that  the  voters  of 
Pike  County  knew  of  this  condition,  and  the  intent  of  the  voters. 
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therefore,  was  evidently  to  elect  a Probate  Judge  for  the  regular 
term  of  four  years  commencing  January  1,  1935.  The  failure, 
however,  of  the  voters  of  Pike  County  to  elect  a Probate  Jucige 
for  the  special  term  does  not  operate  to  continue  the  present 
appointee  in  office. 

"'.Vhere  one  is  appointed  to  fill 
a vacancy  until  the  next  general 
election,  the  fact  that  no  successor 
was  legally  elected  does  not  operate 
to  continue  him  in  office."  46  C.J. 

978. 

This  precise  question  was  before  the  Supreme  Court  in  the 
case  of  state  ex  rel.  v.  Perkins,  139  Mo.  106,  wherein  the  court 
said: 

"Besides  the  legislature,  at  the 
revising  session  of  1879,  enacted 
section  3276,  and  retained  section 
7121,  and  therefore  must  be  deemed 
cognizant  of  the  difference  between 
those  sections,  and  intentionally  used 
the  limiting  word  ♦until’,  and  pur- 
posely refrained  from  using  in  section 
3276  words  granting  the  right  to  hold 
over  after  the  expiration  of  a given 
time.  Nay,  more,  they  made  express 
provision  that  the  residue  of  the  term 
should  be  filled  by  election.  This 
amounts  to  the  exclusion  of  a conclusion. 

These  considerations  necessarily  lead  to 
the  conclusion  that  Judge  Crow’s  official 
term  expired  when  the  general  election 
occurred  in  1896,  and  could  not  be  ex- 
tended by  reason  of  the  fact  that  the 
commission  he  received  from  the  Governor 
assumed  to  enlarge  his  official  term 
(not  only  ’until  the  next  general  election*) 
but  'until  his  successor  Qualified'. 

Mechem’s  Pub.  Off.,  sec.  395;  Bench  v. 

State,  72  Ind.  297. 


Conclusion 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  nominee  for  Probate  Judge  of  Pike  County, 
nominated  by  the  Democratic  Party  at  the  primary  election  in 
August,  1934,  was  nominated  for  the  regular  term  of  Probate  judge 
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commencing  January  1,  1935  and  ending  December  31,  193e,  and 
that  the  voters  of  Pike  County  wholly  failed  to  nominate  any 
one  on  the  Democratic  ticket  for  the  office  of  Probate  Judge 
for  the  short  term  commencing  November  6,  1934  and  ending 
December  31,  1934. 

It  is  further  the  opinion  of  this  department  that  in 
view  of  the  failure  of  the  voters  to  nominate  any  one  for 
this  special  or  short  term,  the  Democratic  County  Committee 
should  select  some  one  to  run  for  the  office  of  Probate  Judge 
of  Pike  County  for  this  special  term. 


Respectfully  submitted, 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


AP*  ROVED : 


My  HcKtTTRJCfc, 
Attorney  General 


JWH: AH 


COUNTY  TREASURER  - Laws  Mo.  1933,  p.  357  do  no.  apply  to 

Randolph  County. 


Honorable  J.  P.  Bentley,  Manager 

Huntsvlllo  Co-Operative  Live  Stock  ^hipping  Assn*,  Inc. 
;*unt8vllle,  Missouri 


Dear  Sir: 


we  have  your  request  as  to  whether  House 
Bill  313,  Laws  of  Missouri  1933,  p*  357,  applies  to 
a county  such  as  Randolph,  whose  population  is  26,431. 

In  answer  to  your  inquiry,  we  quote  Section  1, 
Laws  of  Missouri  1933,  p*  357,  which  is  as  follows: 

"irom  and  after  the  first  day 
of  January,  1937,  the  office 
of  County  Treasurer  shall  be 
abolished  in  all  counties  of 
this  state,  which  now  contain, 
or  may  hereafter  contain,  75Q00 
inhabitants  and  not  more  than 
90000  lnhabltanta,  according 
to  the  last  decennial  census 
of  the  United  rtates*" 


It  is,  therefore,  the  opinion  of  this  office 
that  Randolph  County  does  not  come  within  the  provisions 
of  the  above  law  relating  to  counties  containing  75000 
to  90000  inhabitants,  as  determined  by  the  census* 


Yours  very  truly. 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 

APPROVED: 


ROY  McKIT  TRICK 
Attorney  General 


FLRjFK 


OFFICER— SURETY  BOND — COUNTY  COURT:  County  Court  must  ro- 
ouire  new  surety  Bond  when  newly  elected  member  of  the  County 
Court  Is  on  the"  old  bond,  but  this  contingency  does  not  make 
the  new  judge  ineligible  to  the  oath  of  office. 


December  22,  1934. 


Honorable  C.  M.  Berrey 
Presiding  Judge 
Audrain  County  Court 
Mexico,  Missouri 

Dear  Sir: 

Your  request  for  an  opinion  of  December  12th, 
is  as  follows: 

"Our  County  Court  would  kike  very 
much  to  have  your  opinion  as  to 
whether  a man  elected  as  Judge  of 
the  County  Court  is  eligible  to 
take  office  as  such  Jucige  while  he 
is  surety  on  the  bond  of  the  Col- 
lector of  the  County. 

"If  you  will  give  me  this  inform- 
ation by  the  last  of  this  month, 
it  will  be  greatly  a nor eclat ed. 

Section  9885  Laws  1933,  oage  464  provides  for 
the  giving  of  a County  Collector’s  bond  and  the  conditions 
thereof  as  follows: 

"uvery  collector  of  the  revenue  in 
the  various  conties  in  this  state, 
and  the  collector  of  the  revenue  in 
the  city  of  St.  Louis,  before  entering 
upon  the  duties  of  his  office,  shall 
give  bond  and  security  to  the  state, 
to  the  satisfaction  of  the  county 
courts,  and,  in  the  city  of  St.  Louis, 
to  the  satisfaction  of  the  mayor  of 
said  city,  in  a sum  equal  to  the 
largest  total  collections  made  dur- 
ing any  one  month  of  the  year  pre- 
ceding his  election  or  appointment, 
plus  ten  per  cent,  of  said  amount: 

Provided,  howecer,  that  no  collector 
shall  be  required  to  give  bond  in 
excess  of  the  sum  of  seven  hundred 
fifty  thousand  dollars,  conditioned 
that  he  will  faithfully  and  punctually 
collect  and  pay  over  all  state,  county 
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and  other  revenue  for  the  four  yesra 
next  ensuing  the  first  day  of  March, 
thereafter,  and  that  he  will  in  all 
things  faithfully  perform  all  the 
duties  of  the  office  of  collector 
according  to  law.  The  official  bond 
required  by  this  section  shall  be 
signed  by  at  least  five  solvent  sure 
eties.  Provided,  that  in  all  coun- 
ties which  now  have  or  which  may 
hereafter  have  a oooulation  of  less 
than  75,000  inhabitants,  according  to 
the  last  preceding  federal  decennial 
census,  the  county  court  in  such 
counties  may  require  the  county  col- 
lector thereof  to  deposit  daily  all 
collections  of  money  in  such  depos- 
itory or  depositories  as  may  have  been 
selected  by  such  county  court  pursuant 
to  the  provisions  of  Section  12184, 

Hevised  Statutes  of  Missouri  for  1929, 
to  the  credit  of  a fund  to  be  known 
as  "County  Collector’s  Fund;"  provided 
further,  t-hat  when  ai  ch  deposits  are 
so  required  to  be  made,  such  county 
courts  may  also  require  that  the  bond 
of  the  county  collector  in  such  counties 
shall  be  in  a sum  equal  to  the  largest 
collections  made  during  any  calendar 
week  of  the  year  immediately  oreceding 
his  election  or  appointment,  plus  ten 
per  cent  of  said  amount;  provided  fur- 
ther. that  no  such  county  collector 
shall  be  required  to  make  daily  deposits 
for  such  days  when  his  collections  do 
not  total  at  least  the  sum  of  One  Hun- 
dred -dollars  (vlOO,  00);  and  provided 
further  the  collector  shall  not  check 
on  such  "County  Collectors*  Fund"  ex- 
cept for  the  purpose  of  making  the 
monthly  distribution  of  taxes  and  li- 
censes collected  for  distribution  as 
provided  by  law  or  for  balancing  ac- 
counts among  different  deposit lories. " 

It  is  no  doubt  the  above  statutory  bond  that  you 
refer  to  in  your  letter. 

Section  9888,  R.  S.  Mo.  1929,  provides  as  fol- 
lows} 


"Such  bond  shall  be  executed  in  dup- 
licate; one  t*  rt  thereof  shall  be 
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deposited  and  recorded  in  the  office 
of  the  clerk  of  the  county  court,  and 
the  other  part  shall  be  transmitted 
by  the  clerk  to  the  state  auditor. " 

Section  9891,  R.  S.  Mo.  1929,  provides  as  follows: 

"The  collector's  bond,  when  received  by 
the  auditor,  shall  be  carefully  examined, 
and  if  found  to  be  made  in  conformity 
to  law,  and  the  sureties  satisfactory, 
he  shall  file  the  same  in  his  office, 
and  immediately  certify  the  fact  thereof 
to  the  clerk  of  the  county  court;  but 
if  said  auditor  finds  said  bond  to  be 
not  in  accordance  with  law,  or  if  he 
has  reason  to  doubt  the  sufficiency  of 
the  security,  he  shall  immediately  re- 
turn the  bond  to  the  Clerk  of  the  county 
court,  who  shall  notify  the  collector 
to  correct  said  bond,  or  make  a new 
bond,  as  may  be  required  by  the  auditor. 

If  a new  bond  is  required,  it  shall  be 
approved  and  recorded,  and  subject  to 
the  requirements  of  this  section,  the 
same  as  the  first  bond  given  by  the  col- 
lector. No  tax  book  or  lists  shall  be 
placed  in  the  hands  of  the  county  col- 
lector until  the  auditor's  certificate, 
under  the  3eal  of  his  office,  has  been 
received  by  the  clerk  of  the  county 
court,  showing  that  the  collector's 
bond  has  been  received  and  filed  in  the 
auditor's  office.  Any  evasion  of  this 
section  by  the  dlerk  of  the  county  court 
or  collector  shall  subject  them  each  to 
a penalty  of  not  leas  than  five  hundred 
dollars,  and  all  damages  and  costs,  to 
be  recovered  before  any  court  of  competent 
jurisdiction  itf  this  state;  and  the  aud- 
itor Is  hereby  required  to  bring  suit, 
without  delay,  for  every  evasion  of  the 
requirements  of  this  section,  as  soon  as 
the  same  comes  to  his  knowledge— the 
amount  recovered  on  such  fines  to  be  paid 
into  the  state  treasury  as  revenue  fund: 

Provided,  that  nothing  In  this  section 
shall  be  construed  as  relieving  the  sur- 
eties of  a collector  from  liabilities 
incurred  under  a bond  not  approved  and 
filed  by  the  auditor." 

Thus  we  see  that  provision  in  law  Is  made  for  re- 
cording duplicate  copies  of  the  collector's  bond,  and  also 
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for  the  giving  of  a new  bond  when  the  ocassion  demands* 

Section  2847,  R.  3*  Mo.  1929,  Drovides  as  follows: 

"Mo  sheriff,  collector,  constable,  county 
treasurer,  attorney  at  law,  clerk  of  any 
court  of  record.  Judge  or  justice  of  any 
court  of  record,  shall  be  taken  as  surety 
in  any  fifficial  bond  that  may  be  given  by 
any  officer  In  this  state." 

The  above  section  has  been  construed  as  directory 
in  State  ex  rel*  Howell  County  v*  Findley,  101,  ^o.  368,  14 
S.  W.  Ill,  1.  c.  112: 

"*  ■>  -abut  statutes  of  this  sort  are 

regarded  as  directory  merely,  and  as 
not  deal gned  to  avoid  the  bonds  where 
the  statute  has  been  disregarded*" 

Section  2848,  R.  S.  Mo*  1929,  provides  as  follows: 

"3,'hen  it  shall  come  to  the  knowledge  of 
any  court  whose  duty  it  is  to  approve  the 
official  bonds  of  any  of  the  officers 
named  in  section  2846,  that  a surety  of 
any  of  the  said  officers  has  become  a 
non-resident  of  the  county  in  which  his 
official  bond  Mas  executed  and  required 
to  be  filed,  or  has  died,  become  insol- 
vent or  otherwise  insufficient,  said 
court  shall  make  an  order  requiring  the 
officer  for  whom  any  such  surety  ex- 
ecuted the  bond,  on  a day  therein  named, 
to  appear  and  show  cause  why  he  ^iould 
not  givo  additional  security*" 

Section  2849,  R.  S.  Mo.  1929,  provides: 

"lf,uoon  investigation  of  the  matter, 
it  shall  appear  that  any  surety  has 
become  a non-resident  of  the  county  in 
which  the  bond  is  filed,  has  died,  be- 
come insolvent,  or  in  any  otherwise 
insufficient,  the  court  shall  require 
the  officer  for  whom  such  surety  ex- 
ecuted the  bond  to  give  additional 
security  by  a day  named;  and,  in  de- 
fault thereof,  the  said  office  shall 
be  forfeited,  and  the  same  shall  be- 
come vacant,  and  the  facts  shall  be 
certified  to  the  court  or  officer  whose 
duty  it  is  to  fill  such  vacancy." 

Section  2850,  R.S.  Mo*  1929,  provides: 


Honorable  C.  M.  Eerrey 


-5-  December  22,  1954. 


"V^hen  the  additional  bond  Is  given 
and  approved,  the  former  sureties 
shall  thereby  be  discharged  from  any 
misconduct  of  the  principal  after 
the  approval  of  said  bond." 

There  is  nothing  in  the  above  statutes  that  pro- 
vide for  ineligiMlity  to  office,  at  such  a contingency 
outlined  in  your  letter.  The  office  of  county  Judge  is 
a constitutional  office  provided  for  in  Article  VI,  Sec- 
tion 36  of  the  Missouri  Constitution  as  follows: 

"In  each  county  there  di  all  be  a 
county  court,  which  shall  tea  court 
of  record,  and  shall  have  jurisdiction 
to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  law. 

The  court  shall  consist  of  me  or  more 
Judges,  not  exceeding  there,  . of  whom 
the  probate  judge  may  be  one,  as  may 
be  provided  by  law." 

be  find  nothing  in  the  Constitution  that  would 
prohibit  the  elected  judge  from  taking  his  oath  of  of- 
fice, at  shch  a contingency  outlined  in  your  letter. 

coiichjrjiow. 

It  is  the  opinion  of  this  office  that  where 
one’s  name  appears  as  a surety  on  the  county  collector’s 
bond  he  is  liable  personally  as  such  surety,  even  though 
such  name  appears  there  contrary  to  the  intendments  of 
Section  28*7,aupraf  On  the  other  hand  where  the  surety 
was  qualified  at  the  time  he  became  surety  on  the  col- 
lector’s bond,  and  was  not  then  disqualified  by  reason 
of  any  statutory  inhibition  as  set  out  in  Section  2847, 
supra,  (at  the  time  the  bond  was  signed),  the  disquali- 
fication which  came  about  subsequent  to  the  signing  of 
the  bond  does  not  operate  as  a bar  to  the  surety  taking 
over  the  office  of  county  Judge,  to  which  said  surety  was 
electd.  The  happening  of  such  a contingency  which  brings 
about  an  unhealthy  condition,  which  has  been  frowned  upon 
by  the  j^egl slnture,  is  sufficient  reason  for  the  County 
Court  to  require  a new  bond.  Anticipating  the  emergency 
to  which  you  relate,  the  Legislature  has  provided  a cor- 
rective measure.  The  Legislature  made  it  mandatory  on 
the  6ounty  Court  to  require  a new  bond, for  in  Section 
2848  they  said,  "skid  court  shall  make  an  order  requiring 
the  officer  for  whom  any  such  surety  executed  the  bond, 
on  a day  therein  named,  to  appear  and  show  cause  why  he 
should  not  £ive  additional  security-"  For  a failure  to 
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comply  with  the  orders  the  collector  forfeits  his  office, 
tut  if  the  new  sureties  be  approved,  the  former  sureties 
are  discharged.  The  fact  that  the  new  Judge  is  liable 
as  surety  on  the  collector's  bond  at  the  time  he  takes 
over  his  office  does  not  make  him  ineligible  to  said 
office. 


Respectfully  submitted 


WH.  QRR  SAWYERS 

assistant  Attorney  General. 


APPROVED: 


ROY  McKIT  TRICK 
Attorney  General. 


\VOS:H 


(An  opLnlon  on  question  of  whether  present  county  treasurers 
• ire  eligible  a cane  id  tos  for  office  of  count,  collector 
in  election  of  li)34* ) 


» \ 

\'  ' 

Je  f arson  i ity 
Jftltunr.,  6th, 


on*  altei  • liehle 
Treasurer  of  Perry  County 
Peir/ville,  is.  o ri 

seer  bir* 

e h ve  your  letter  of  Jana  ry  loth  193  in  ..ich  ou 
in  ire  qg  foUovst 

" ill  a pro.  out  County  Treasurer 
be  alio  ei>  to  run  for  County  Collector 
in  t-.ie  conin'  canpel^’n?  What  pi*o» 
cccdure  il  folio*,  in  the  evo  t of 
an  flection*/  Could  bot.t  off  icon  oo 
corobincu  to  beco.se  offectivo  ac  of 
January  let  l‘Jb6  ouch  as  in  outlined 
to  take  ih.ee  on  January  lot  1937  Y 
I bh  II  appreciate  your  opinion  on 
t oae  questions* 

tit  in  your  inquiry  la  found  tnree  question  , liich  r my 
briefly  be  stated  o.e  follows t 

(a)  Are  pre  ent  ounty  i'reaaui  ere  , 
eligible  c inaiu  ter.  in  their 
reopoctlve  countiae  for  office 
of  County  Collector 9 in  election 

of  lik^l? 

(b)  If  qualified  ana  electeu  w:u\t 
would  be  the  effect? 

(c)  Could  offices  be  combined  to  be- 
come effective  Jana  ry  lot  193  • 


We  trill  take  up  those  questions  for  solution  In  the  order  . .mod, 
however  it  is  rather  difficult  to  take  tho  first  and  second 
sep  rately,  so  e will  treat  t em  toget  .er* 

(a)  \x  e present  County  Trean  rere 
eligible  conuidates  in  their 
respective  counties,  for  oifice 
of  count.,  collector,  in  election 

of  ia34? 

(b)  If  qualified  uua  elected  what 
would  be  tae  effect? 

Article  II  Section  ID  of  tae  Constitution  of  issourl  provides 
ae  folio, si 


‘That  no  pet  son  *.»o  is  no  or  ».iay 
hereafter  became  collector  or 
receiver  of  public  nonoy,  or 
assistant  or  deputy  of  euca  col- 
lector or  receive* , shall  oe 
eli  iole  to  any  office  of  trust 
or  profit  in  the  St.  te  of  Missouri 
unuer  the  lai  s thereof , o r of  any 
municipality  therein,  until  he 
s 11  have  accounted  for  end  paid 
over  all  puolic  :noney  for  which 
he  m y be  a countable* ” 

The  ajove  aecti  n of  the  Constitution,  cle  i l.  makes  a per.  on, 
w-.o  is  now  or  tj  hereafter  become  a collector  or  receiver  of 

■uj  .ic  .oney,  ineligible  to  hold  any  office  of  tru  t or  profit 

i - - 

In  this  t .te,  until  he  ..all  have  accounted  for  nd  paid  over 
all  public  moneys  for  vnich  he  may  be  accountable*  In  as  muoh 
a s a county  treasurer  comes  under  that  cites  he  wouLd  therefore 
be  ineligible*  The  que  tion  thus  arrises  as  to  when  an 
accounting  must  t.ike  place* 

In  jt  te  ex*rel*  a.  or  v iJri-uox-  >i36  o*  ..40,  the  Court  h.*s  con*- 
etructed  tne  oixl  ’eligible*  to  refer  not  to  tine  of  election  or 
appointment  but  to  the  time  of  the  actual  qualification  and 
t.  king  office*  Judge  Valliant  in  c.  id  c.  e raid* 


'’The  1 ord  'eligible*  in  inference 
to  a c did  te  for  uoiic  office, 
ie  not  ; .n^s  used  b.  la  writers 
with  t .o  precise  point  in  vie  , 
that  la  presented  oy  the  learned 
counaol  for  the  relatdr  in  thin 
c to,  that  ie  heth-  r it  ac  no 
eligible  _Jl  ^jSL  Si  01'  JLdt 
or  .ii>jol.-t  cnt.  o:  v*  £Ji£  > to  of 

tfcln,;  .:Qg  o^aion  afi.c  alii SSL* 

It  any  ao  etiriee  be  used  in 
reference  to  the  one  »l..te  end  oc  e- 
tl  ee  to  the  other  * nd  bothe  r 
the  reference  ie  to  t-.e  one  or  the 
other  depones  on  the  context  in 
which  the  word  'eli^iolo*  io  uoed 
in  ection  1.  of  > rtielo  II  of  the 
Constitution,  and  of  toe  p rtleular 
subject  to  v .itch  it  rcl  tee*  I am 
a ti alien  th.it  it  refers  to  the 
uate  that  the  c ndidatc  1 to  t ko 
pos.e  i ion  of  ti>«  office* ” 

In  vie  of  the  rovisione  of  toe  Constitution  r<fereu  to 

{wove | no  t*>e  Court's  conoti  uctlon,  thereof  e rule  tw  t 

present  e unty  eaouror  u>  e «pi  lifiou  c ndlui  teo  for  c unty 

co lit  c to.  , i «o  ovc.  before  ti.ey  or  anyone  of  then  if  elected 

to  ouch  office,  co  ld  qualify,  tnoy  or  eitiier  of  then  so 

qualify  in:  uould  noctnailly  hnvo  to  resign  the  office  of 

ti  ca  urcr,  m account  foi  ami  ,<a j ova.  to  hie  r t cce  or 

nil  the  public  oney  for  hleh  he  nay  be  accountable  afore 

to  in, * of  ice  of  collector# 

(c)  Co  .lU  offices  oe  co.obinou  to 
becone  affective  January  1st, 

1 J3b? 


section  12132a,  Laws  ldb.,  p«  , e 3.8,  pr-  vines  folio-  a i 

on  and  after  the  explr  tion  f the 
term  of  of  ice  o:  tno  count, 
treasurer  on  t c 31st  d j of 
JSt  e her,  ll.bG,  in  all  counties 
of  ttls  at  te  hich  ie  or  uei  e# 
after  Imve  a population  of  less 
than  dC,0G0  inh  bit  ts  R cording 


to  tne  last  decennial  Uniteu 
3t  tes  census  and  not  unuer 
township  orgnnlzatloni  the  county 
collector  shall  take  over  all 
the  duties  no  performeu  oy  the 
county  treasurer  and  cuch 
collector  sliall  be  county 
collector  and  ex  officio  county 
treasurer  and  snail  perform  ai>y 
and  all  duties  no  devolving 
upon  the  county  collector  and 
county  treasurer,  ouch  collector 
shall  act  ar  ex  officio  treacurer 
and  perform  the  duties  attached 
thereto  with  no  additional  remun- 
eration other  th  n such  moneys  as 
are  allowed  by  la  for  his  cervices 
as  county  collector!  anu  he  shall 
not  be  required  to  give  any  uond 
otner  than  the  bond  given  . s county 
collector.  ill  dutie  ana  obligations 
no  imposed  by  law  upon  county 
treasurer o in  counties  h.  ving  a 
popul  tion  of  lean  than  40,000 
inhabitants  ac-.ording  to  the  lust 
uecennl  1 United  State*  census  ore 
hereby  set  over  and  oaue  u part  of 
tne  uuties  and  obligations  of  the  ex 
officio  county  treasurer  a provided 
for  in  section  12132a. " 

We  con true  the  aoove  section  to  mean  that  the  law  goes  into 
effect  on  December  31:. t,  1936,  and  not  before.  It  night 
be  contended  th  t tne  In  is  to  become  effective  on  the 
happening  of  the  contingency  of  t .e  present  count,  tre.  surer 
endinr  his  person  1 tern  by  death,  resi:^  tion  or  other  ise, 
but  e de  not  so  intei  pret  the  meaning,  ihe  limitation  set 
by  the  d,  te  aoove  mentioned  nuct  be  considered.  It  is  a 
well  est  bliahed  lav?  in  tni  ut  te  that  in  construing  a 
statute  effect  u.uet  be  given  to  every  worn,  druse  and 
se  tcnce  within  such  st.  tuts;  ana  that  no  part  shall  be 
cell  idei  eu  meaningles  • 

In  exparte  andrewe,  18  a V»  (2c)  1.  c.  882,  t.»iu  Court  caidt 


The  lo  ;ielntivc  Intention  io  to  txo 
no  ortainod  from  tin  oi\ia  uec.  in 
n t tutc*  noter  rule  of  con- 
ot-iuotion  io  that  effect  ic  to  oo 
«;iv<?n  to  every  erfi,  tlauoe  and 
oe  teoce  uitin  a oirtutc*" 

.lc.o  in  .00.;  v o ro#  oejuch  rv.  Co*  hi  . (hd)  1*  c* 
t io  ~ouxt  Laid  1 

"In  consider  1th;  t..lc  statute  ae 
amended  c are  douna  to  £lve  effect 
to  all  tie  provisiono  thci'tof  arid  00 
to  rule*  if  pot  Idle  that  no  part  io 
ueotroyeo  or  n*  t ne.  r.ijvlooe  oy  the 
conoti action  of  otuer  pai'to*" 

In  view  of  the  xoruonin£  of  t..e  appellate  coux't  in  tire  foro- 
'oln  • c oeo,  t io  do.)  ; tnent  ruloo  th  t the  of  icc  of  couity 
ti  > neurer  and  county  colloctor  ax  e eoparatc  nnd  ei  tlnct 
count  off icon*  undo:  tho  tojne  of  oM<5  ection  1 Id  -n  (hupra) 
until  oco'-jfl*  31  t 103G* 


Very  truly  jo uro* 


■ *-■■■*  an;  net 

Asciot  nt  ttorne.  icaeral 
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BA'.KS  & BANXTNG: 


Right  of  subrogation  of  Federal  Deposits 
Insurance  Corporation  in  event  of  failure 
of  banks  in  Missouri. 


ay  12,  1934. 


Hon.  L.  L.  Sir axel 1 
General  Counsel 
ederal  enosit  Insurance  Corporation 
ashington,  1.  C. 


Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  of  recent 
aate  in  which  you  requested  an  expression  of  our  opinion  relative 
to  certain  questions  tor  convenience,  we  are  herewith  setting 
forth  a copy  of  your  letter  as  follows: 

"I  write  to  solicit  your  cooperation  in 
making  mare  completely  effective  the 
provisions  of  the  Banking  xt  of  1953, 
relating  to  the  insurance  of  deposits, 
adequate  orovision  for  the  effective 
operation  of  the  insurance  requires 
definite  answers  from  each  tate  to  the 
following  questions: 

1.  Whether  the  laws  of  the  State 
authorize  or  per. nit  State  banks,  trust 
companies,  or  mutual  savings  banks, 
organized  or  doing  business  under  the 
laws  of  the  State,  to  purchase  Class  A 

took  of  the  Federal  Deposit  Insurance 
Corporation  and  to  assume  the  obligations 
incident  to  the  ownership  of  such  stock. 

2.  .hether  the  laws  of  the  State  autnor- 
ize  or  permit  this  Corporation  to  be  appoint- 
ed Receiver  of  a State  bank,  trust  company 

or  nutual  saving  bank,  organized  or  doing 
business  under  the  laws  of  the  State  in  the 
event  the  bank  should  be  closed  on  account 
of  inability  to  meet  demands  of  its  depos- 
itors. 
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3.  In  the  event  the  law  of  the  State 
does  not  permit  the  ap  olnt  ent  of  the 
Corporation  as  Hecelver,  how  may  the 
Corporation  be  assured  of  the  enjoyment  of 
its  right  to  receive  dividends  on  the 
same  basis  as  in  the  case  of  a closed 
National  oank?  Ail L such  recognition  in 
your  State:  (a)  be  accorded  by  State  law; 

(b)  be  evidenced  by  t e allowance  of  claims 
by  appropriate  State  authority;  (e)  be 
effected  by  assignment  of  claims  bj  deposi- 
tors; or  (d)  be  accorded  by  some  other 
method?  I ecognltlon  in  one  or  more  of  the 
forms  indicated  must  be  accorded  before  the 
a count  of  insured  deposit  liabilities  so 
recognised  can  be  made  available  in  a new 
bank;  hence  the  Importance  of  knowing  in 
advance  which  method  ay  legally  be  sought  and 
the  most  advantageous  procedure  for  obtain- 
ing it. 


For  your  convenience  in  considering  these 
questions,  as  the^  may  arise  under  the  law 
of  your  State,  I am  enclosing  a copy  of  the 
banking  act  of  1933  and  will  direct  your 
attention  particularly  to  subsections  ( d j , 

(e),  (f),  (g),  (h),  (m),  (n)  and  (y)  of 
Section  128  of  the  said  vct. 

In  the  event  any  added  legislation  is  required 
in  your  State  to  secure  more  effective  operation 
of  the  insurance  provisions  of  the  ben  king  Act 
of  1933,  I shal  l be  very  glad  Indeed  if  I may 
have  an  expression  of  your  opinion  to  that 
ef;ect,  and  as  to  how  soon  same  may  be  secured. 
Also,  if  It  should  be  necessary  in  your  . tate 
to  resort  to  one  of  the  alternative  modes  of 
obtaining  a recognition  of  the  rights  of  this 
Corporation  to  receive  dividends  as  Indicated 
above,  I shall  very  much  appreciate  an  expression 
of  your  opinion  as  to  which  mode  is  the  most 
practicable  ana  desirable  in  view  of  the  need  that 
would  exist  for  inmedlate  recognition. 
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It  will  be  evident  to  you,  I am  sure,  that 
these  questions  are  of  the  utmost  Import- 
ance, in  that  if  and  when  occasion  arises 
to  pay  losses,  it  will  be  immediately  imper- 
ative that  action  be  both  expeditious  and 
ef  active.  " 


e wish  to  take  up  each  of  the  questions  asked  in  the  same 
order  as  set  forth  in  your  letter  and  use  the  sa  e subdivisions  as 
you  have  used. 


£• 

eplying  to  your  first  question,  will  say  that  the  legis- 
lature at  the  1933-1934,  Extra  .ession,  enacted  legislation  which 
provided  for  and  authorized  banks  ana  trust  companies  to  ourchase 
stock  of  the  Federal  eposit  Insurance  Corporation  and  to  assume 
the  obligations  incident  to  the  ownership  of  such  stock. 

Section  5354,  of  article  II,  of  Chapter  34  of  the  hevised 

Statutes  of  Missouri,  1929,  relating  to  the  ri.0ts  and  powers  of 

banks,  was  amended  at  the  1933-1934,  Extra  Session  of  the  Missouri 

General  .ssembly.  In  this  particular  as  follows  ( 'age  136,  .awe  of 

iio.,  1933-1934,  Extra  Session)* 

"3a.  To  subscribe  lor  and  purchase  such 
stock  in  the  Federal  Lepoait  Insurance 
Corporation  and  to  become  a member  of  the 
Temporary  Federal  I eposit  insurance  Fund 
and  to  make  such  payments  to  and  to  make 
such  deposits  with  said  Federal  eposit 
Insurance  Corporation  and  to  pay  such 
assessments  made  by  such  corporation  as 
will  enable  the  bank  to  obtain  the  benefits 
of  the  insurance  of  denosits  under  the  act 
of  Congress  knowr.  as  the  ’ Banking  ct  of 
1933 1 and  any  amendments  thereto." 
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il 8 , at  the  same  session  of  the  Seneral  Assembly, 
Section  B421  of  irticle  XI,  Chapter  34  of  the  H.  S.  of  Mo.  1 29, 
and  found  at  pages  140-141,  xtra  Session  eta  of  1933-1934, 
the  law  was  amended  as  to  trust  companies  purchasing  stock  In 
the  ederal  deposit  Insurance  Cornoratlon,  and  Is  as  follows: 

"15.  vny  trust  company  doing  a banking 
business  may  subscribe  for  and  purchase 
such  stock  In  the  Federal  deposit  Insur- 
ance Corporation  and  may  become  a member 
of  the  emporary  Federal  leposlt  Insur- 
ance Fund  and  nay  make  such  payments  to 
and  make  such  deposits  with  said  Federal 
Leposlt  Insurance  Corporation  and  pay  such 
asse.sments  made  by  such  corporation  as 
will  enable  the  trust  company  to  obtain 
the  benefits  of  the  Insurance  of  deposits 
under  the  Act  of  Congress  known  as  the 
'Banking  Act  of  1933'  and  any  amendments 
thereto. " 


So,  it  will  be  seen  that  the  Laws  of  Missouri  have  oeen 
amended  to  permit  banks  and  trust  companies  to  purchase  stock  in 
the  ederal  «poslt  Insurance  Corporation. 


In  your  first  question  you  Inquire  as  to  the  authority  of 
mutual  savin-,8  banks  in  Missouri  beina  authorized  to  p rchase 
such  stock. 

Article  V,  Chapter  34,  ••  £•  K . 1929,  governing  savings 

banks  in  this  State,  was  not  amended.  But,  upon  Inquiry  at  the 
Lepartment  of  the  State  Finance  Commissioner,  we  ascertained  that 
there  were  no  savings  banks  existing  in  Missouri  chart,  red  under 
.rticle  V,  supra;  that  all  banks  are  chartered  under  . notion 
b354,and  tru.it  companies  under  Section  5421. 


II. 

Keplyin^  to  the  second  question  asked  in  your  letter,  we 
do  not  thin  that  under  the  aws  of  Missouri  the  Federal  deposit 
insurance  Corporation  may  be  appointed  receiver,  liquidator  or 
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conservator  of  a state  bank  or  trust  company  or  mutual  savin0s 
bank  organised  and  doing  business  unaer  the  laws  of  this  ; tate 
in  the  event  of  a failure  of  such  institution.  Cur  State  laws 
provide,  ’aider  Section  5323,  R.  S,  Mo.  1929,  for  the  appoint- 
ment of  an  individual,  or  individuals,  as  special  deputy  commis- 
sioners of  finance,  who  under  the  law  perform  the  functions  of 
a receiver,  liquidator,  or  conservator.  This  section  further 
provides  thnt  a bank  or  trust  company  ray  be  appointed  special 
deputy  commissioner  of  finance  in  cha  r-ge  of  a fai  led  bank  and 
shall  be  fully  authorized  and  empowered  to  do  any  and  all  acts 
and  things  which  the  Commissioner  of  Finance  may  deem  necessary 
and  advisable  in  liquidating  the  business  and  assets  of  a cor- 
poration or  private  barker  ir  hie  pos  esslon. 

e do  not  think  that  our  statute  authorizes  the  ap  oint- 
ment of  ’-he  Federal  ©posit  Insurance  Corporation  as  receiver, 
liquidator  or  conservator  of  a bank  or  trust  company  or  savings 
bank  in  Missouri  In  th  event  of  failure. 


III. 

eplyin  , to  your  third  question,  will  say  that  ectlon 
3334,  of  krticle  II,  chapter  34,  of  R.  S.  Mo.,  1929,  relating 
to  the  rights  and  powers  of  banks,  was  amended,  iaws  of  Missouri, 
1933-1934,  xtra  Session,  and  found  at  page  }36  thereof,  and 
e bdi vision  3b  was  added  thereto,  which  we  hereafter  set  forth, 
viz.: 


"3b.  In  order  that  banks  organized  under 
the  Laws  of  the  btate  of  fciesouri  and  the 
depositors  thereof  may  have  the  same 
opportunity  and  enjoy  the  benefits  of  the 
Act  bf  Congress  known  as  the  1 Banking  Act 
of  1933'  in  relation  to  the  insurance  of 
deposits  and  all  amendments  thereto,  as 
national  banks,  the  Federal  tenoalt  Insur- 
ance corporation  shall,  with  like  force 
and  effect  as  if  the  closed  bank  were  a 
national  bank,  be  subrogated  to  all  the 
rights  against  a closed  bank  or  private 
banker,  of  the  owners  of  insured  deposits 
therein  and  ahall  be  entitled  to  receive 
such  dividends  from  the  process  (proceeds) 
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of  the  assets  of  such  closed  bank  as 
would  have  been  payable  to  such  depos- 
itor, until  such  dividends  shall  equal 
the  insured  deposit  liability  to  such 
depositor;  and  the  K deral  eposit 
Insurance  Corporation  nay,  if  It  shall 
deem  It  expedient  or  necessary  so  to  do, 
present  and  procure  the  allowance  of  the 
claim  or  claims  of  any  insured  de  oaitor 
or  depositors,  or  may  require  insured 
depositors  t make  due  proof  of  their 
clai  s or  to  assign  their  claims  to  said 
Federal  eposit  insurance  Corporation,  or 
to  do  any  other  act  which  may  be  deemed 
necessary  or  expedient  to  enable  the 
Federal  eposit  Insurance  Corporation  to 
ful  y avail  Itself  of  the  above  right  to 
subrogation." 


also,  action  5421,  irtlole  II,  "haplor  34,  ft.  5.  Mo.  1929, 
rel*  tin0  to  the  ri  ;hte  and  powers  of  trust  con;oani<  s was  further 
amended  b adding  thereto  sub  ivlsior.  16,  Caws  of  Missouri,  1933-1934, 
Extra  session,  found  at  page  143  thereof,  which  is  as  follows: 

"In  order  that  trust  companies  organized 
under  the  Laws  ox  the  Sta  .e  of  toissourl 
and  doing  a banking  business  and  the 
depositors  thereof  may  have  the  same 
opportunity  and  enjoy  Ihe  benefits  of  tho 
vet  of  Congress  known  as  the  'banking  >.ct 
of  1933*  in  relation  to  the  insurance  of 
QO poi sits  and  all  amendments  thereto,  as 
national  banks,  the  Federal  Jeposit  Insur- 
ance Corporation  shall,  with  like  force 
and  effect  as  if  the  closed  trust  company 
were  a national  bank,  be  subrogated  to  all 
the  rights  against  a closed  trust  company, 
of  the  owners  of  Insured  deposits  therein 
and  shall  be  entitled  to  receive  such 
dividends  from  the  proceeds  of  the  assets 
of  such  closed  trust  company  as  would  have 
oeen  payable  to  such  depositor,  until  such 
dividends  shall  equal  the  insur  d deposit 
liability  to  such  depositor;  and  the 
Federal  eooslt  Insurance  Corporation  may. 
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if  it  shall  dee  a it  expedient  or 
necessary  so  to  do,  pr  sent  and  procure 
the  allowance  of  the  claim  or  claia  of 
any  insured  depositor  or  depositors,  or 
may  require  insured  depositors  to  make 
due  proof  of  their  clai  s or  to  asrign  their 
claims  to  said  Federal  epoait  Insurance 
Corporation,  or  to  do  any  other  act  which 
may  be  deemed  necessary  or  expedient  to 
enable  the  ‘-ederal  eposit  insurance  Corpor- 
ation to  fully  avail  itself  of  the  above 
right  of  subrogation* " 


ihe  above  two  subdivisions,  3b  and  16,  of  Sections  3354 
and  5421,  respectively,  provide  fully  that  the  , ederal  Deposit 
insurance  Corporation  may  be  subrogated  to  all  the  rights  against 
a closed  bank  or  private  banker  or  trust  company  of  the  owner  or 
owners  of  insured  deposits  therein  and  shall  be  entitled  to  receive 
suen  dividends  from  the  proceeds  of  the  assets  of  such  closed 
bank  as  would  have  been  payable  to  such  depositor;  and  the  statutes 
further  provide  that  the  federal  eposit  insurance  Corporation 
may  present  and  procure  the  allowance  of  claim  or  claims  of 
insured  depositor  or  depositors  or  the  Federal  Deposit  Insurance 
Corporation  may  require  t e insured  depositors  to  make  due  proof 
of  their  claims  and  to  assign  their  claims  to  the  Federal  ..eposit 
Insurance  Corporation  anu  do  any  other  act  which  the  Federal 
Deposit  Insurance  Corporation  may  deem  necessary  or  expeuient 
to  enable  it  to  fully  avail  itself  of  the  rights  of  subrogation* 

It  will  be  seen  that  the  above  statutes  af  ora  ample 
machinery  whereby  the  Federal  eposit  insurance  Corporation  may  be 
protected,  fhe  corporation  may  require  the  insured  depositor  to 
assign  his  claim  ugalnst  the  failed  bank  t the  corporation  before 
allotance  or  require  the  insured  depositor  to  make  due  proof  of 
his  claim  and  have  allowance  made  by  the  proper  authorities  and 
then  auslgn  the  allowed  claim  to  the  corooration,  in  either  event 
the  ersignee.  Federal  eposit  nsurance  Corporation,  would 
receive  the  dividends  as  they  may  become  due  and  payable. 

It  would  seem  that  the  plan  of  having  the  insured  depositor 
have  hie  clai n allowed  by  the  proper  authorities  ana  then  assign 
to  the  Federal  L«posit  insurance  Corporation  the  allowed  claim 
might  be  preferable,  the  consideration  for  the  assignment  being 
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the  payment  to  the  Insured  depositor,  the  amount  of  h s insured 
deposit  oy  the  ’ederal  eposit  Insurance  Corporation.  however, 
thei*e  might  be  some  minor  complications  whore  only  a portion  of 
the  depositors  deposit  was  insured.  In  that  event  the  depositor 
would  assign  only  a part  of  his  eposit.  i'his,  we  are  sure  can 
be  taken  care  of  by  arrange  ent  being  made  with  sped  1 aenuty 
commissioner  of  finance  in  charge  of  the  failed  oank  per  it  ting 
the  depositor  to  assign  a part  of  his  deposit. 


e think,  under  the  above  a end  ents  of  the  Missouri 
statutes,  that  the  insurance  corporation  is  fully  and  amply  pro- 
tected in  its  rights  of  subrogation.  e might  add  that  in  the 
uvent  other  legislation  is  neces  ary  to  make  more  effective  the 
federal  Banking  .ct  of  1933,  and  particular ly  .ection  12B  relating 
to  the  ederal  eposit  Insurance  Corporation,  that  the  Missouri 
Legislature  will  meet  in  regular  session  in  January,  1935. 


if  we  have  not  made  ourselves  clear  on  any  of  the  questions 
above  discussed,  we  shall  be  glad  to  cooperate  In  any  way  possible 
to  brin„  about  effective  administration  of  the  laws  concerning 
failed  banks  as  it  affects  the  Federal  eposit  Insurance  Corporation. 


Very  truly  yours. 


COVKuL  R.  Hfi/tfITT 

assistant  attorney -feu oral . 


APf ROV  D: 


ROY  Mcf  T'fRiC* 

Attorney-General . 
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C0LI7TY  TREASURER:  County  treasurer  cannot  serve  as  deputy  to 

County  Collector  while  remaining  Treasurer. 


? 


'3 


August  25,  1934. 


Hon.  r/alter  W,  Biehle, 
County  Treasurer, 
Perryville,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  July  20,  same  being  a supplemental  letter  to  your  previous 
request  for  an  opinion.  Your  letter  is  as  follows: 

"Would  it  be  legal  or  permissible 
for  me  to  serve  as  deputy  to  the 
County  Collector  of  Revenue,  while 
being  Treasurer  of  the  county,  begin- 
ning January  2,  1935? 

Two  of  the  three  local  candidates 
have  mentioned  this  to  me  and  asked 
that  I serve  provided  it  is  legal. 

I am  operating  an  electrical  business 
now,  while  I am  serving  as  County 
Treasurer,  but  if  I may  also  serve 
as  deputy  to  the  collector,  I shall 
arrange  accordingly." 

We  take  for  granted  from  the  tenor  of  your  letter  that 
you  are  familiar  with  the  law  passed  in  1933  whereby  the  office 
of  treasurer  in  certain  counties  is  automatically  abolished  on 
January  1,  1937.  The  county  of  Perry  being  within  the  limita- 
tions of  the  provisions  as  prescribed  by  the  new  law,  would 
naturally  be  affected,  and  the  office  of  County  Treasurer  will 
therefore  be  abolished  at  that  time. 

The  case  of  State  ex  rel.  McAllister  v.  Dunn,  277  Mo. 

38  is  decisive  on  this  question.  While  it  does  not  contain  the 
same  facts  as  in  the  instant  case,  the  court  took  occasion  to 
give  its  views  on  the  incompatibility  of  the  two  offices.  The 
Court  said: 
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"What  did  the  Legislature  mean  when 
it  enacted,  in  this  connection,  the 
provision  that  ’no  sheriff,  cleric  or 
collector,  or  the  deputy  of  either, 
shall  be  eligible  to  the  office  of 
treasurer?’  If  we  assume  the  word 
’eligible'  was  then  used  in  the  sense 
respondent  now  seeks  to  give  it,  a 
collector  could  have  been  appointed 
treasurer  by  the  county  court,  then 
could  subsequently  have  resigned  as 
collector  and  lawfully  qualified  as 
treasurer.  This  construction,  re- 
duced to  it 8 lowest  terms,  would  mean 
that  what  the  Legislature  intended 
was  that  one  could  not  be  both 
collector  and  treasurer  at  the  same 
time.  It  is  a well  settled  rule  that 
the  Legislature  is  not  to  be  held  to 
have  done  a vain  and  useless  thing. 

It  is  elementary  law  that  one  may  not 
hold  two  offices  the  duties  of  which 
are  incompatible.  What  greater  incom- 
patibility could  be  conceived  than  the 
duty  of  paying  and  the  duty  of  receiving 
and  granting  acouittance  for  public 
money?  If  one  person  could  be  both 
collector  and  treasurer,  he  would  pay 
over  the  money  as  collector  and  receive 
it  as  treasurer,  and  as  treasurer,  issue 
a receipt  to  himself  as  collector. 

Under  the  general  law,  it  is  settled 
no  man  could  have  held  these  two  positions. 
Construed  as  respondent  construes  it, 
the  statute  added  nothing  whatever  to 
the  law  and  was  a useless  enactment,  a 
vain  and  foolish  thing.  The  general  law, 
already  in  force,  covered  the  whole  matter. 
So  far  as  it  concerns  the  collector,  the 
evil  designed  to  be  averted  by  the  stat- 
ute was  not  merely  that  one  man  could  not 
hold  two  incompatible  offices,  but  that 
no  man  should  be  put  in  the  possible 
position  of  receiving  payment 
from  himselu  though  he  hold  but  one  office, 
that  of  treasurer.” 
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CONCLUSION 


Even  though  our  Legislature  has  seen  fit  by  its  acts 
to  abolish  the  office  of  County  Treasurer  and  place  the  duties 
of  the  same  under  the  office  of  the  County  Collector,  thereby 
holding  the  two  offices  compatible  ,.e  are  constrained  to 
hold  that  until  those  events  transpire,  the  two  offices  are  in- 
compatible. 

Therefore,  it  is  the  opinion  of  this  department  that 
you  could  not  serve  as  deputy  to  the  county  collector  of  revenue 
while  you  remain  treasurer  of  Perry  County,  until  January  1,  1937. 


Respectfully  submitted. 


OLLIV  R W.  NOLEN, 

Assistant  Attorney  General 


APPROVED: 


fcCY  . cAITI'RICK, 
Attorney  General 
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COUNTY  OOUATa:  *-  AUTHORIZED  TO  EXAMINE  COLLECTOR’S  BONDS. 
COLLECTORS 1 BONDS:  — MAY  BE  EXAMINED  BY  COUNTY  COURT. 

" " —"ADDITIONAL  BOND"  MEANS  A NEW  BOND. 


January  33,  1934. 

Pf  Tiled 


Honor  b ie  Joseph  M.  Bone,  Jr. 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 


Dear  Sir: 


We  have  your  request  of  Deeem.er  27,  1935,  for 
an  opinion  upon  the  following  state  of  facts: 


"Tuat  the  present  collectors  bond  of 
Audrain  County,  as  required  by  the 
county  court  was  set  at  approximately 
^430,000.00.  He  gave  a personal  bond 
to  qualify,  since  giving  this  bond, 
two  of  the  sureties  are  deceased,  some 
have  ;iade  assignments  of  their  property 
and  others  have  become  insolvent. 


"The  county  court  wishds  to  require  an 
additional  bond.  As  I understand  the 
law, this  requires  the  giving  of  a New 
Bond.  The  Sections  appiioau^e  are  3'S85, 
jQ.':’  and  9893,  R.  3.  of  Mo.  1939. 

"Also,  Section  9885  R.  3.  of  Mo.  1939 
was  amended  by  the  laws  of  1933,  page 
464,  which  makes  the  minimum  require- 
ments of  the  bond,  to  be  'In  a sum  equal 
to  the  largest  total  collections  made 
during  any  one  month  of  the  year  preced- 
ing his  election  or  appointment  plus  10 
per  cent  of  said  amount'.  This  amend- 
ment makes  the  minimum  requirement  less 
than  that  required  in  the  original  Sec- 
tion 9885  R.  S.  of  Mo.  1929. 


"Kindly  advise  me  whether  if  an  additional 
or  new  bond  is  given,  the  original  or  the 
amended  Section  is  applicable." 


Honorable  J.  M.  Bone 
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Tne  amount  of  the  collector's  bond,  was  originally’ 
controlled  by  Section  9885,  R.  S.  Mo.  1939,  which  is  now 
repealed  and  & new  section  cowering  the  aaount  of  e&id  bond 
enacted  - Laws  of  1933,  page  464. 

Section  9892,  R.  3.  Mo.  1939,  provides: 

"The  county  court  shall,  at  the  end 
of  the  first  year,  carefully  examine 
the  bond  given  as  collector,  and  may 
again  examlnedthe  sane  at  any  tine 
before  the  tax  book  of  the  second  year 
of  his  tern  shall  he  delivered  to  him, 
and  by  such  examination  ascertain  if 
the  bond  le  sufficient,  and  the  sura- 
ties  thereto  still  solvent  and  suffi- 
cient, and  upon  such  examination,  if 
found  to  be  neoessary,  the  court  shall 
require  an  additional  bond,  as  collector, 
with  good  security,  to  be  approved  by 
the  court,  ae  in  the  taking  of  the 
original  bond." 

Under  the  above  statute,  the  duty  to  ex<jaine  the 
bond  of  the  collector  is  mandatory  upon  the  county  court, 
since  the  statute  ttses  the  word  "shall."  This  section  also 
provides  that  the  court  "may"  again  examine  said  bond  be- 
fore the  tax  book  for  the  second  year  of  the  collector's 
term  is  delivered  to  the  collector.  This  second  examination 
of  the  collector's  bond  by  the  county  oourt  is  a natter  rest- 
ing in  the  discretion  of  the  county  court,  because  the  statute 
usee  the  term  "may".  At  either  examination  of  the  oolleotor's 
bond,  it  is  the  duty  of  the  county  oourt  to  ascertain  if  the 
bond  1 8 sufficient,  and  the  court  may  require  an  additional 
bond.  This  statute  (9882)  is  silent  ae  to  any  examination 
of  the  collector's  bond  during  the  third  and  fourth  years 
of  the  collector's  term. 

Under  section  284 8,  R.  3.  Mo.,  1939,  a general  power 
is  vested  in  all  courts  whose  duty  it  is  to  approve  offioial 
uonds,  to  examine  them  at  any  time  whenever  such  court  p >sses- 
ses  knowledge  that,  first,  a surety  has  beoome  a non-resident; 
second,  has  died;  third,  has  beoome  .insolvent  or  otherwise 
insufficient.  This  section  reads  as  follows: 

"dhen  it  shall  come  to  the  knowledge 
of  any  court  whose  duty  it  is  approve 
the  fflcial  bonds  of  any  of  the  of- 
ficers named  in  Section  2846,  that  & 
surety  of  any  of  the  said  officers 
has  beoome  a non-resident  of  the 
oounty  in  which  his  offioial  bond  was 
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executed  and.  required  to  be  filed,  or 
has  died,  become  insolvent  or  other* 
si se  Insufficient,  said  court  shall 
stake  an  order  requiring  the  officer 
for  whoa  any  such  surety  executed 
the  bond,  on  & day  therein  named,  to 
appear  and  show  cause  shy  he  should 
not  give  additional  security.11 

The  officers  relax reu  to  in  this  section  include 
the  collectors,  * Section  384b t R.  8.  Mo.  1929. 

When  this  section  (2846)  and  Section  9892,  supra, 
are  considered  together,  se  see  no  conflict  betseen  then. 
Section  9892  Imposes  first,  a mandatory  duty  * second, 
discretionary  duty  to  examine  the  collector's  bond  at  spe- 
cific times,  namely,  when  the  bond  is  first  given  and 
thereafter  before  the  tax  book  of  the  second  year  is  de- 
livered to  she  collector. 

Section  2848  vests  in  the  county  court,  which 
has  the  power  to  approve  the  collector's  oond,  authority 
at  any  time  to  make  inquiry  into  sufficiency  of  the  col- 
lector's bond.  Undsx  this  Statute,  provision  is  made  for 
a hearing  upon  this  question,  at  which  time  the  collector 
is  entitled  to  appear  and  offer  such  evidence  ae  he  may 
have  to  show  that  his  bond  is  sufficient.  At  any  such  hear- 
ing, it  is  a question  of  fact  for  the  county  court  to  decide 
as  to  whether  or  not  the  bond  under  examination  is  sufficient, 
and  in  deciding  this  question  of  fact,  it  is  the  duty  of 
the  county  court  to  hear  testimony  - State  ex  rel.  Adamson 
v.  Lafayette  County  Ct.,  41  Xo.  545  (1867).  If  at  this 
hearing,  the  county  oourt  finds  as  a matter  of  fact  that  the 
bond  is  insufficient,  then  such  court  may  require  the  col- 
lector to  give  an  additional  bond  within  such  time  as  the 
court  may  fix  - Sect  lion  2843,  R.  3.  Xo.  1929.  It  must  be 
noted  in  passing  that  Section  2848  uses  the  term  “additional 
bond" . 


However,  Section  3850,  R.  3.  Xo.  1939,  provides: 

"When  the  additional  bond  is  given 
and  approved,  the  former  sureties 
shall  thereby  be  discharged  from  any 
misconduct  of  the  principal  after 
the  approval  of  said  bond." 

When  Sections  3848  and  3850  are  read  together,  the 
only  meaning  that  the  term  "additional  bond”  contained 
in  Section  3848  can  be  given  1»  that  the  colleot or  shall 
give  a new  bond,  because  upon  the  execution  of  the  second 
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bond,  the  sureties  on  the  first  bond  are  released. 

A new  section,  9885,  Lavs  of  Missouri.  1933, 
page  464  was  approved  May  12,  1933.  and  went  into  effect 
July  34,  1933.  This  new  section  imposed  additional 
duties  upon  the  collector  and  placed  in  the  hands  of 
the  county  court  power  to  require  the  collector  to  deposit 
daily  collections  in  a depository  of  the  oounty  court's 
own  selection.  Prior  to  the  eoandmeat,  the  collector  was 
required  under  Section  9885  to  give  a bond  "in  a sum  equal 
to  the  largest  total  eol  eotion  made  during  any  two  months 
of  the  year  preceding  his  election  or  appointment  plus 
10. v of  said  amount."  Under  the  new  section.  Lavs  of  Missouri, 
1933,  page  464,  the  collector  is  required  to  give  a bond 
"in  a sum  equal  to  the  largest  total  col  Lection  made  during 
any  one  month  of  the  year  preceding  hie  el eotion  or  appoint- 
ment plus  10#  of  said  amount."  Prior  to  the  enactment 
of  this  new  section,  the  collector  seleoted  his  own  depository 
and  deposited  his  collections  therein  daily,  and  distributed 
said  collections  monthly  to  the  State  and  County  treasuries  - 
Section  9937,  R.  8.  Mo.  1939. 

It  will  be  seen  that  the  total  amount  of  money 
in  the  haztds  of  collector  at  any  time  has  been  greatly  re- 
duced by  the  1933  new  section  and  therefore,  in  justice  to 
the  collector,  the  amount  of  his  uond  was  reduced. 

It  is, therefore,  the  opinion  of  this  office  that 
the  oounty  court  has  ample  authority  to  Inquire  at  any  time 
into  the  sufficiency  of  collector' e bond,  and  if  in  the  opinion 
of  the  oounty  court  said  ond  is  insufficient,  then  the  county 
court  may  require  the  collector  to  give  a new  bond.  Inthe 
giving  j!  such  new  bond,  the  oolleotor  shall  give  it  in  ac- 
cordance with  Lavs  of  Missouri,  1933,  page  464. 


Yours  very  truly. 


APPROVED: 


"7 OY  MOK ITT RICK 
Attorney-General . 


"Franklin  e.  -jeagan 

Assistant  Attorney— General . 
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Um  wwml  financial  . 

(Kumtiofl  n&  /roiridod  under  coction  I&X660.  \4jO!b& 


.3V  . > 


«Toffo?aon  CIV*  tH># § 'tJenfcuiy  ;.cf  Xl>»'4 


i 


\'4  \ 

'A  1 

IjiT*  300110  i \\ 

i'roeooutinj  Attorn*?  of  0*  .rk  CounV  1 'v  \ 

l.Inavillo,  laoouri 

Soar  win  \ "A.  \ 

riiie  dapavtaent  neiuanslaugo®  receipt  of \yotr  letter  of 
u to  January  15thy  1934*  in  willed  you  at  te  aW  inqufiV  * 

'A  \ 

follows  » 


\ 

X 

A 


*fha  count/  Court  of  thlo  count/  &no 
refOMd  to  desifinat*  a per eon  to  coho  tl»o. 
financial  otatoaewt  of  the  count/  aa 
provided  by  t*»©  i960  sieooion  ismss* 

*l#a©«  edvlo©  :•'«  whether  or  not  iOjtfcto 
duty  of  ti»  County  Cleric  to  prepare  I 
tills  at  taooat  under  theoe  clrenraot&iifee 
without  t»cl*vr  dsaf  /i.toci  0/  the  court#" 

Tli©  onawar  to  tba  question  raised  in  your  lector  duct  find 

olutlon  under  ©etiona  X 166  ond  1 1C6  Unat  3-  ^ 

ihat  portion  of  told  sections  pertinent  horO«  road*  a©  folio* s« 

/action  19165  j 

l*  \ \ 

♦on  or  Oof  ora  the  first  tondai  .jgjn  5 ar^n 
of  eaeti  /ear  after  tiic  tfdcinaAalffeet 
Of  t«»ls  -;-0t  t-u:  of 

count/  in  this  -tats  atoll  or^ 

nuhlinh  in  eotaa  neuo/Oper  of  

©freulation  in  auch  Count/ » if  aoeh 
tnoio  bo,  and  if  not  by  notices  Jfcit 


officers  ©r  either  rsan^tory  or  directory# 

this  OapartaMat  holds  that  It  la  mandatory  open  County 
Court#  of  tills  state  to  have  a financial  atatonont  puhliohodg 
as  provided  under  soot lone  1 16S  and  IrldS  (Supra)*  For  tho 
reason  the  exereleo  of  the  power  granted  the  County  court 
therein  is  necessary  to  protect  the  public  Internet* 

It  to  al-o  tho  opinion  of  this  ^epartient  that  under  tim 
provision®  of  mMoai  IP1CSS  (Supra)  that  the  County  Court  ■ 
may  designate  someone  other  than  the  county  Clerk  to  make  out 


and  prepare  said,  financial  state 
been  do*.  tanaied*  a . the  Coart*  t 


In  State  m rei  Barbie  v*  i OkEmn*  276140  X«c.  116 
court  ««idi 

"But  it  io  also  ell  settled.  If  not 
twtfmmntal  1.-:  * that  whenever  s duty  or 
power  1*  conferred  uj,  statute  upon  a 
public  officer,  qU  necessary  authority 
to  oaks  ouch  pavers  fully  efficacious, 
or  to  render  the  por  romance  of  ouch 
z duties | offeetonlf  is  eeaf  erred  By 

iiaplidatien*** 


duty  of  tift  County  Court*  that  *they  shall  prepare  ami  etc**" 
*»6  further*  *or  if  no  one  liar,  been  designated  said  uttoment 
having  been  prepared  By  the  Comity  CM  eta#*  It  fello  e 
by  neee^ftnry  implication  that  tne  Clerlu  4e  authorised  to  nako 

1 ‘ ‘ ' 


outlined*  perhaps  « hotter  >lea  sould  bo  for  ootje  interested 
taxpayer  to  proceed  against  the  County  Court  by  rv  ntionue  to 
force  the  Court  to  net  by  design:,  ting  of  record  eotnoono  to 
prepare  ftsid  flrk*ncl&l  etateoeitt* 


MopcetfUlly  onfiKiittea 


, Aealfttaht  T 

, Attorney  General 


'(fenera!! 


( n 0 > inion  relating  to  payment  of  delinquent  ocuool  :trx*a;  ts* ) 


,.3' 

Jefferson  c itj  , No* 
January  4,  1934 


iion*  Pj  ul  Soone 

rroeecuting  Attorney*  o*.  rk  County 

.aincoville,  Msso  ri 

Boar  .'ir» 

e ?ic  no*  loti  e receipt  of  you rs  of  Janu  *y  16,  1934,  in 

which  you  at  te  nd  inquire  ae  follow* « 

"About  the  fir  .it  of  October  1933 
I mote  you  for  an  opinion  a;,  follows i 
I would  appreciate  an  opinion  from 
your  office  on  the  question  of  the 
co  jaty  ox  township  ti  ea.  u*  er  paying 
school  .in  nt  with  raoney  collccteu 
after  the  close  of  the  school  year, 

June  30th,  each  yc  r*  It  he  , been  the 
custom  in  tnis  county  of  crediting  the 
school  t xes  collcctou  after  June  30th 
of  each  year  for  which  they  uex  e 
delinquent  aim  the  i <one,  used  by  tne 
Treasurer  to  psy  rv,%nte  issued  in 
prior  school  ye  rs  in  accordance  with 
the  delin  ue  t collections,  Please 
advise  e hethor  or  rot  this  nay  be 
legally  done  in  view  of  action  9233, 

&•  S*  o.  19  9,  I received  « copy  of 
opinion  a i.  rrss^d  to  hon*  \»  B.  Scnrouder 
Trea:  ux*er,  Crawford  County,  steelville, 
is  ourl , ith  the  explanation  that  the 
o j inion  covereu  the  question  asked  in 
my  letter*  I desire  an  opinion  on  the 


Above  .uestion  in  viet;  of  ..ecfcion 
0 ’3.  , h*  3*  (o*  19  9 together  with 
other  1 w on  thia  que:  tion*" 

V 

■action  1U%  Article  X of  tin  Constitution  of  I icuo  ri  oagins 
as  folio  ci 

' 

"HO  county j eit.,  , town,  township, 
ac..ool  ai  trlct*  or  other  political 
corporation  or subdivision  of  the 
3t  te  a nail  ,;Q  allowed  to  j^co.  c 

Xl  &£  JL 

■ >uroo;,e  to  n ..xmnt  exccc  ,1tu; 

in  uj  ^our  the  Inoorae  anvi  revenue 

j.  ovldoo  for  a-.cn  ye  r*  etc*#.'1  \ ' 

In  booh  v«  harl  87  Ko*  1.  c*  cl,  the  « ourt  raid  in  p rt 

na  l'ollo  oi 

"The  evident  purpose  of  the  fr  nore 
of  the  Constitution  end  the  people  ho 
adopted  it  war  to  abollah*  in  the 
administration  of  county  n>  municipal 
gor  rranont*  the  credit  ay o ton  and 
e.  tnblioh  the  c oh  r.yate-  b.  limiting 
the  unount  of  tax  which  might  be 
irvoeed  by  a County  for  County  puipoees* 
and  li  itiiu.-  tho  expenditures  in  any 
given  year  to  the  ;.mount  of  revenue 
which  ouch  tax  would  bring  into  tl*c 
Treasury  for  t.u.t  year*  action  12 
(iiupra)  1.  clear  and  explicit  on  thia 
point*  . nder  tal  . >ecti  n the  County 
Court  night  anticipate  the  i ovenue 
collected*  an.  to  be  colloeteu*  for 
ony  given  year*  and  contract  uebts 
Tor  or.  in  ry  current  expenses*  hieh 
lould  be  binding  on  the  County  to 
the  extent  of  the  revenue  provided 
.or  taut  ye  r*  but  rot  in  exoesu  of 
it." 

It  ie  dear  fro:,  the  reason  1;  of  the  ihipreme  Coui't  in 
t..e  above  o c,  that  what  io  true  with  rcfere.  cc  to  c ounty 
Courts  ie  likewise  true  v lth  * eference  to  ocnool  x>  .rde*  Yhnt 


ie  current  revenues  c nnot  be  used  to  >ay  obllg  cions  of  a 


dlfioxeut  yew  , unitcG  t-.cre  . e ^Iiig  an  ucoao  . fter  all 
obligations  of  t :0  current  yc  r have  been  ,>al<U 

The  cc  .ool  year  begins  J JXj  lot#  a d ondc  June  OOth  of 
onch  year* 

or  on  exe-pl©!  school  taxed  levied  for  t o o- r 10' 0# 
nr©  uo  ho  need  to  pay  ob  ijntiono  for  t.o  cc  ool  yo:p  bo  :inninc 
. ul^  lot#  100;  , and  ©..dim;  .uno  30th#  1034 , it  r.v  ttoi'o  not 
when  the  taxco  are  col  ceted,  tney  oh.  .11  firot  r\p.>lyt  when 
collected,  to  oblljatione  incurred  fop  t.at  period# 

ciiool  boards  h vo  a ri  j.  t to  anticipate  the  i ovouue 
lor  a g.Lven  ye.r,  nnu  contact  obli.  ratio:  :o  .or  ox  unary  ce.wool 
•x^enooo  for  t.*at  your,  which  are  binding  on  the  ucuool 
ulotrlct  to  the  oxte:  t of  t c revenue  provided  for  t *nt 
je  r,  but  not  in  e.-'ceoo  of  it#  rvl  t..io  uopaptnorit  so 
rules* 


9 

/.  -..si*  >lC<L- 

Acolctr  t ttoi  aq-j  General 


Ay  i.OVnbi 


ttorncy  enorfd, 


ELECTIONS*  Necessity  of  registrar 
elect  having  property 
qualification  In  order 
to  receive  oertlfioate 
of  election* 


December  CO,  1034* 


lororablo  'alter  C*  Dorgelt, 
County  Clerk, 

St*  Charles,  Missouri* 

Deer  slr» 


This  department  wishes  to  acknowledge  receipt  of  your 
letter  dated  November  £4,  1034,  roquosting  an  opinion  upon  the 
fol losing  proposition,  the  pertinent  portions  whereof  I am 
herewith  setting  forth* 

"After  the  election  returns  were  made  it  tms  found 
that  the  party  on  the  Democratic  ticket  rooolvod 
the  highest  rnsnbor  of  votes  and  therefore  was  elected* 
m looking  up  the  lew,  I find  that  on  page  41  under 
section  6,  relating  to  the  qualifications  that  the 
person  so  e loo tod  must  be  an  owner  of  real  estate  in 
this  Stato*  ' hen  the  party  appeared  to  file  her  state* 
mont  of  cost  under  the  Corrupt  Practice  law,nnd  before 
I Issued  the  Cortlfioo  to  of  Election*  I as  ed  her  if 
she  was  a qualified  voter  of  her  ward,  to  ditch  she 
answered  yes,  and  there  is  no  question  about  It  at  all* 
However,  when  X asked  her  If  she  owned  real  ostnte  In 
this  State,  her  reply  was  no*  Thereupon.  I advised 
her  of  the  requirements  of  lection  5 of  the  Registration 
Lew.  and  1 have  held  up  the  Certificate  of  Election, 
until  I could  get  some  information  thereon*  *t  is  ny 
do sire  to  issue  the  Cortlfioo to  of  Election  if  Z con 
do  so  under  the  lav*  however,  ny  duty  under  the  Iaw 
surpasses  all  do sires* 


The  question  that  I desire  your  written  opinion  on  is, 
cot*  I(as  clerk  of  the  County  court,  von  ted  with  the 
authority  and  duty  of  issuing  Certificates  of  Election) 
issue  to  this  tarty  a Certificate  of  Election,  in  view 
of  the  law  setting  out  the  qualification*  and  require- 
ments* Your  reply  on  tills  natter  will  be  appreolatod." 


I believe  Sootlon  & of  the  laws  of  Missouri,  103d,  i*ge 
£41  is  decisive  of  your  question*  Said  section  reads  as  follows! 

"in  all  cities  of  this  state  v/hioh  now  contain 
or  may  hereafter  contain  10,000  inhabitants  and 
less  than  30,000  inhabitants,  at  each  general 
election  for  State  Officers,  tliero  shell  be  elooted 


Honorable  ifslter  C.  uorgelt 
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In  each  election  district  or  ward  of  such 
cities,  by  the  qualified  voters  of  such 
election  district  or  ward,  one  registrar 
of  election,  who  eh~ll  have  the  qualifica- 
tions of  an  elector  in  nis  election  dis- 
trict or  ward  ana  be  the  o»ner  of  real 
estate  in  thl?  ~3trte.  and!  who  shall  hold  of- 
fice  for  ^our  year's  and  until  his  successor 
is  elected  and  qualified.  " 

I read  the  phrase  “who  shall  have-  as  applying  to  the 
phrase  “be  the  owner  of  rt&l  estate  in  this  State",  so  that 
such  law  should  read  for  the  purpose  of  interpretation  in  our 
instant  case,  -who  shall  be  the  owner  of  reel  estate  in  this 
3tate. " The  use  of  the  verb  “shall"  Indicates  a mandatory  in- 
tention upon  the  part  of  the  begisl&ture,  and  leaves  nothing 
optional  to  you,  or  anyone  else.  It  requires  a strict  fulfil- 
ment of  the  statutory  requirements.  This,  apparently,  is  the 
intention  of  the  legislature  as  is  expressed. 


Therefore,  it  is  our  opinion  that  you  are  without  author- 
ity to  issue  a certificate  of  election  in  the  instant  case, 
unless  the  party  applying  therefor  has  the  necessary  cu-lifica- 
tions. 


Respectfully  submitted, 


HARRY  G.  V Alt  THRU,  Jr. 
Assistant  Attorney  General 


APPROV  SDS 


luY  Me  KIT  r 'ICK 
Attorney  General 
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DEF ARTMENT  OF  AGRICULTURE  - FARM-  WAREHOUSE  AT- 

HOUSE  .BILL  NO.  79:  Act  requires  insurance  to  be  carried 

on  grain  in  Warehouse  but  may  be 
waived  by  Federal  Government. 


% 


January  lb,  1954 

| FILED 

Honorable  J*  C,  i.re shears 

Colonies  Loner  of  agriculture  1 

Jefferson  City,  Missouri  } / 


Dear  ^r.  Broshears: 


This  Department  acimowledges  receipt  of 
your  letter  dated  December  50,  1955,  as  follows: 


'This  Is  a request  for  rush 
opinion  on  oectlone  10  and  11 
of  nouse  -Bill  No*  79,  the  -arm 
. arehouso  *ct,  which  became 
law  with  emergency  clause  when 
signed  by  the  uovoraor,  December 
22,  1955, 

have  beon  no  If  led  by  the 
United  States  > overrun  nt  that 
their  officers  do  not  desire  fire- 
tornado-  wind  storm  insurance  on 
hlsso^rl  corn,havin  : expressed  the 
hop j that  i action  10  Is  not  operative, 
or  at  least  not  mandatory  t.o  tho  Com- 
missioner of  Agriculture* 

earenostly  beseech  you  for  Imme- 
diate opinion,  since  ever  t Ing 
about  this  new  law  Is  seemingly 
hanging  *lre  until  we  can  get  this 
point  settled* " 


Attached  to  your  letter  is  copy  of  house  bill 
<o*  79  passed  by  the  ifty-seventh  General  Assembly  in  xtra 
iesslon.  Sections  10  and  11  of  the  Bill  are  as  follows: 
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"Lection  10.  ^ny  parson  to  whom 
warehouse  receipts  ara  lsrued  sliall 
keep  the  grain  In  such  warehouse  or 
warehouses,  owned  on  controlled  by 
hlaf  iniured  a ;ainet  loss  by  fire, 
tornado,  and  windstorm  with  a coo* 
>any  authorized  to  do  iui inass  In 
the  stato  and  approved  by  the  Com- 
missioner of  Agriculture,  to  the 
extent  of  the  full  Insurable  value 
the re or,  and  it  shall  be  the  duty 
of  the  dealer  at  the  time  of  making 
his  examination  to  datermlne  lhat 
this  provision  has  been  comulled 
with. 

Section  11.  i’he  Commissioner  of 
Agriculture  shall  have  general 
supervision  of  the  administration 
of  the  provisions  of  this  act.  he 
shall  make  and  promulgate  such  rules 
and  regulations,  not  inconsistent 
herewith,  as  sliall  be  necessary  or 
desirable  o effectually  carry  out 
the  purpose  thereof,  he  shall  make 
such  reasonable  regulations  with 
respect  to  the  construction  and 
maintenance  of  granaries,  cribs, 

■ ins  or  other  receptacles  as  may  be 
necessary  to  protect  the  grain  to  be 
stored  therein  un.er  the  provisions 
of  this  act.  lhe  gooliIss!  oner  of 
Agriculture  shall  prepare  and  nave 
printed  the  nooessary  blanks,  forms, 
rooks  and  other  printed  matter, and 
furnish  the  clerical  help  necessary 
for  administering  this  act,  which 
said  printing  and  services  shall  be 
paid  from  an  appropriation  made 
therefor  by  the  General  Assembly." 


section  10  Is  explicit  in  Its  requirements  and 
provides  it  is  the  duty  of  tho  Sealer  at  the  time  he  makes 
examination  of  the  proposed  warehouse  to  determine  that  Section 
10  has  been  complied  with.  We  assume  It  was  thought 
necessary  to  m»ke  tha  provision  as  set  out  In  Section  10  in 


Honorable  <2.  C.  re shears 
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order  to  procure  the  federal  funds  mentioned  In  beetlon  17 
of  the  act.  ><hlle  the  requirement  in  set  on  10  appears 
to  bo  mandatory  end  not  directory  we  see  no  reason  why  the 
taking  out  of  Insurance  oy  not  be  omitted  If  the  federal 
Oo  ornnont  sees  fit  to  waive  tho  sa  «,  and  If  the  owner  of 
the  grain  doea  not  desire  to  carry  such  Insurance  for  his 
own  protection.  The  act  does  rot  make  s eh  Insurance  a 
pre-requlslte  to  an  approval  of  the  premises  as  a warehouse 
or  the  sealing  of  the  sane  by  the  dealer. 


Very  truly  yours. 


UILdbRT  Lhdo 

assistant  Attorney  General 


APPKOV  JD* 


EOT  Je£l  I'  i KT  K — 

Attorney  denaral. 
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"County  public  school  fund",  "seminary  fund"  and  "pnblie 
school  fun<f  discussed. 


Hon.  Roland  boynton 
Attorney-General 
Topeka,  Kansas 


bear  General  Boynton i 


This  office  acknowledges  receipt  of  your  letter  dated 
January  2,  1934,  as  follows; 

"In  Jlansas  the  law  requires  the  State  School 
fund  Commission  to  invest  the  income  from 
our  Permanent  School  Fund  in  certain  govern- 
ment, state,  and  municipal  bonds  and  warrants, 
and  provides  that  in  investing  this  income 
no  more  than  par  be  paid  for  bonus,  nor  more 
than  the  actual  market  price,  it  has  been 
the  custom  in  Jiansas  for  years,  in  investing 
this  fund,  to  pay  par  for  municipal  bonds 
when  they  are  offered  by  the  various  munici- 
palities. 

it  would  be  of  material  assistance  to  me  if 
you  would  write  me  and  tell  me  whether  or  not 
in  Missouri  a similar  condition  exists;  that 
is,  do  you  have  a method  provided  by  statute 
for  the  Investment  of  moneys  recalved  from 
school  lands,  and  if  so,  what  is  the  practice 
in  your  state  and  under  whose  supervision 
does  it  fall?  Any  information  you  can  givs 
me  will  be  gratefully  received.1 


I. 

Section  9247  R.  S.  Mo.  1929,  reads  as  follows: 

"The  proceeds  of  the  sixteenth  section,  or 
other  lands  selected  in  lieu  thereof,  the 
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Interest  of  such  proceeds,  the  rents  and 
profits  of  such  lands,  and  all  the  public 
school  moneys  which  shall  be  apportioned 
to  any  unorganised  township,  arising  from 
dividends,  proceeds  and  profits  of  the 
public  school  fund,  shall  constitute  a 
township  school  fund." 


Section  9248  K.  S.  Mo.  1929.  provides! 

"The  county  courts,  respectively,  shall  havs 
the  care  and  management  of  the  school  funds 
of  the  several  townships  within  their  respec- 
tive Jurisdictions,  and  shall  cause  accounts 
thereof  to  be  stated  and  kept  so  as  to  exhibit 
the  funds  of  each  township  separately,  and 
the  disposition  thereof. " 


Section  9245  R.  3.  Mo.  1929.  provides: 

"Whenever  any  county  in  this  state  may  have, 
separate  and  apart  from  the  township  funds, 
any  public  sohool  fund  srlsing  from  any  source 
whatever,  the  same  ahall  be  under  the  Juris- 
diction of  the  county  court  of  said  county, 
who  shall  be  governed  in  its  cars  and  invest- 
ment by  the  same  rules  and  regulations  as 
govern  its  actions  in  the  township  funds — the 
proceeds  of  said  funds  to  be  collected  an- 
nually and  distributed  as  provided  in  section. 
9257." 


Section  9250  R.  3.  Vo.  1929,  reads  as  follows: 

"whenever  there  shall  be  in  the  eounty  treasury 
any  money  belonging  to  the  capital  of  ths 
eohool  fund  of  any  township  ths  eounty 

court  of  such  county  shall  loan  ths  same  for 
the  highest  interest  that  can  b#  obtained,  not 
exceeding  sight  nor  less  than  four  par  cent, 
per  annum,  upon  conditions  and  subject  to  the 
restrictions  hereinafter  set  forth." 
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Section  9951  R.  S.  Mo.  1999,  provides  in  part  as  follows! 

"When  any  moneys  belonging  to  said  funds 
shall  be  loaned  by  the  county  courts* 
they  shall  cause  the  same  to  be  secured 
by  a mortgage  In  fee  on  real  estate  within 
the  county,  free  from  all  liens  and  en- 
cumbrances, of  the  value  of  double  the 
amount  of  the  loan,  with  a bond,  and  may. 

If  they  deem  it  neceaea  ry,  also  require 
personal  security  on  such  bond;  * * * e • 
but  before  any  loan  shall  be  effeoted,  the 
borrower  shall  file  with  the  county  court 
an  abetract  of  title  at  the  time  he  files 
his  bond  and  mortgage  to  the  real  estate 
which  le  to  be  mortgaged." 


In  Veal  v.  Chariton  County,  15  Mo.  412,  1.  c.  414,  the 
Supreme  Court  of  Missouri  said: 

"In  relation  to  these  funds,  the  oounty 
courts  are  trustees.  They  have  no  author- 
ity to  dispose  of  the  principal  entrusted* 
or  any  of  its  interest,  otherwise  than  is 
preseribed  by  lav." 

See  also,  Montgomery  County  v.  Auehley,  105  Mo.  492; 

Lafayette  County  v.  dlzon,  69  Mo.  581, 


Prom  a reading  of  the  above  statutes  you  will  see  that  the 
county  courts  of  the  several  counties  have  complete  custody  and 
control  of  the  "permanent  eehool  fund"  derived  from  the  sale  of 
land  in  their  respective  counties.  The  statute  only  permits  the 
investment  of  this  fund  in  real  estate;  provision  being  also  made 
for  the  giving  of  a bond  to  secure  the  faithful  performance  of 
the  conditions  surrounding  the  loan.  The  Supreme  Court  has 
declared  this  fund  to  be  a sacred  one  and  the  management  of  same 
strictly  construed. 
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II. 

In  addition  to  tha  abort  fund  there  la  a"ata ta  publie  ac  .ool 
fund"  (Art.  24,  Chap.  37,  R.  a.  *o.  1929). 

Sec  tier.  9712  R.  S.  Mo.  1929,  provides  in  part  as  follows; 

"There  is  hereby  oraatad  a publie  school 
fund,  the  annual  Income  of  whish  shall  bo 
applied  as  hereinafter  dlreoted.  The 
proceeds  of  all  lands  that  hare  been  or 
way  bo  heroafter  granted  by  the  United 
States  to  this  state,  and  not  otherwise 
appropriated  by  this  state  or  united  States | 
also,  all  moneys,  stocks,  bonds,  lands  or 
other  property  now  belonging  to  any  fund 
for  the  purposes  of  education,  except  where- 
in the  rested  rights  of  townships,  counties, 
cities  or  towns  would  be  infringed;  e • e • 
the  lneone  of  whieh,  together  with  not  less 
than  t*entj-fiee  per  cent  of  the  state  revenue, 
shall  be  applied  annually  to  the  sup  ort  of  the 
public  schools  provided  for  in  this  chapter, 
to  be  apportioned  as  hereinafter  provided." 


Section  9716  R.  3.  ho.  1929,  relates  to  the  investment  of 
sueh  funds  and  provides  lr  part  as  follows i 

"Whenever  there  shall  be  in  the  treasury  or 
elsewhere,  subject  to  the  order  of  the 
treasurer,  any  money  belonging  to  the 
capital  of  the  public  school  f ads,  the 
state  auditor  snail  make  reports  thereof  to 
the  state  board  of  education,  who  shall  dlreot 
the  investment  of  the  same  in  bonds  of  the 
united  States,  bonds  of  the  state  of  Missouri, 
or  state  certificates  of  Indebtedness.  That 
portion  of  the  income  and  revenue  to  be  dis- 
tributed for  the  support  of  the  public  sehoola 
shall  be  payable  on  the  warrant  of  tha  auditor, 
in  favor  of  tha  treasurers  of  the  several 
counties,  in  each  year,  immediately  after  the 
apportionment  of  aueh  moneys  shall  have  been 
amde  and  filed;  Ftc." 
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Tho  statute*  also  ersats  a "seminary  fund"  (irt*  26,  Chap* 
67,  R.  S.  Mo.  1929). 

Section  9717  R.  S.  Mo.  1G29,  provides  in  part  as  follows: 

"There  is  hereby  created  and  especially  estab- 
lished a fund  for  the  sqpport  of  the  university 
of  the  State  of  Missouri,  the  college  of  agri- 
culture and  the  sehool  of  mines  and  metallurgy, 
to  be  denominated  the  seminary  find,  which 
shall  consist  oft  Etc." 


Laws  of  Missouri,  1963,  page  389,  Seotlon  9720,  provldesi 

"The  St*  to  Board  of  Ax  cation,  as  constituted 
by  Sec.  4,  Article  XI,  of  the  Constitution, 
shall  be  Commissioners  of  the  Seminary  Fund*" 


Soction  4,  Artlale  XI,  of  the  Constitution  of  Missouri, 
provides: 


"The  supervision  of  instruction  In  the  public 
schools  shall  be  vested  in  a "Board  of  Kdusation, • 
whose  powers  and  duties  shall  be  prescribed  by 
law.  Tha  Superintendent  of  Publio  Schools  shall 
be  president  of  the  board.  The  Governor, 

Secretary  of  State  and  Attorney-Jeneral  shall  be 
ex  officio  members,  and,  with  the  superintendent, 
compose  said  Board  of  Education*" 


Section  9724  R.  3.  Mo.  1929,  pertains  to  the  investment  of 
the  *bubllc  school  fund."  and  "seminary  fund*  and  reads  ae  follows: 

"The  state  board  of  fund  commissioners  shall 
invest  all  money  belonging  to  the  'public 
school  fund*  and  to  the  'seminary  fund' 
that  has  accumulated  or  may  hereafter 
accumulate  in  the  state  treasury,  in  regis- 
tered county,  municipal  or  sehool  district 
bonds  of  this  state,  or  in  their  discretion 
in  the  approved  registered  bonds  of  any 
drainage  or  lews#  district  in  this  state. 
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at  not  1«- a:-  than  car  va  1 u# . and  shall  at 
all  ti^.es  keep  said  funu  so  Invested  as 
far  as  possible.  henever  said  board  shall 
contract  with  the  holder  of  any  such  bonds 
for  the  mirchaae  thereof,  the  bunds  shall 
be  delivered  to  the  state  treasurer  and  a 
certificate  of  that  fact  filed  with  said 
board,  and  thereupon  a requisition  shall  be 
made  by  the  board  of  fund  c omnia  si  oners  uoon 
the  state  treasurer,  payable  out  of  the  fund 
for  w:  ich  the  investment  Is  tc  be  made,  in 
favor  of  the  h lder  of  such  bonds,  for  the 
purchase  price  sirred  uoon  oetveen  him  and 
said  board.  The  ooard  of  funa  commissioners 
shal  enter  in  full  upon  its  records  a descrip- 
tion of  all  bonds  purchased  by  It,  the  particular 
fund  out  of  which  the  bonds  were  purchased, 
the  person  fro . w KM  the  said  oonda  wera  bought, 
the  price  paid  therefor  and  the  date  of  the 
transaction,  and  shall  also  require  the  state 
treasurer  to  give  a receipt  for  said  bonds, 
which  shal  be  filed  with  the  state  auditor.” 


article  26,  Chapter  57,  R.  5.  tto.  1929,  pertains  to  gifts 
to  public  schools  and  university,  and  designated  as  a "fund”,  and 
makes  the  state  treasurer  responsible  for  the  safe  keeping,  reinvest- 
ment ana  disbursement  of  this  fund. 

The  supervision  of  ths  "state  public  school  fund”  and  the 
"seminar,,  fund”  vests  in  the  board  of  education;  the  .-ovt-mor,  Secretary 
of  btate  and  Attorns  - »-  nnral  being  ex  officio  members  with  the 
Superintendent.  These  funds  may  be  invested  in  registered  county, 
municipal  or  school  district  bonds  of  this  state  or  in  their  Isoard) 
discretion  in  ap  roved  reglst'  red  bonds  of  any  drainage  or  levee 
district  in  this  state  at  not  lees  than  par  value. 


Trusting  the  above  is  the  Inf  or  runt  ion  you  desire,  and  if 
we  may  be  of  further  assistance,  please  let  us  know. 


Yours  very  truly. 


AP PROVED: 


r v-Tc  mi  ick  , 

attorney- General. 


James  L.  uornoostel 
Assistant  ittorney-deneral. 


Jo.iikd 
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OPTOUSTRY  BOARD:  OFFICERS:  €OM?bNSATION:  FEES:  Members  of 

State  Board  of  Optometry  are  entitled  to  per 
diem  for  days  necessarily  used  in  travel  to 
and  from  necessary  meetings  of  the  board, when 
travel  is  made  by  the  usual  and  most  direct  route. 
Fraction  of  day  spent  in  service  at  meeting  taken 
as  a whole  day. 
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January  22,  1984 


Dr.  J • F.  orawley 

Secretary  State  ooard  of  Optometry 
Jefferson  City,  xieeauri 


Dear  Doctor  .urawloyi 


ihis  Department  acknowledges  receipt  of 
y ur  letter  dated  December  80,  1983,  as  follows: 

"I  world  like  an  opinion  from  you, 
if  the  members  of  the  State  Board 
of  Optometry  have  a right  to  charge 
seven  dollars  per  day  while  going 
to  a i*>ard  meeting  and  returning 
from  seme. 

It  has  been  the  custom  in  the  past 
where  the  board  met  for  one  day 
for  the  members  of  the  State  ooard 
of  Optometry  to  charge  for  three 
days. 

mi  you  please  give  me  your  opinion, 
if  it  is  right  for  them  to  charge 
this  amount,  or,  are  they  entitled 
to  seven  dollars  p^r  day  only  when 
the  board  is  in  session. 

Section  1849b  provides  that  the  members  of 
the  -oard  of  Optometry  shall  within  thirty  day6  after  appoint- 
ment, end  annually  thereafter  in  tie  month  of  July,  organise 
by  the  election  of  a president  and  secretary  of  the  board. 

Section  18499  provides  it  shall  be  the  duty 
of  the  board  to  examine  applications  for  registration  and  to 
grant  certificates  of  registration  to  such  persons  as  the 
so  o aro  entitled  to  be  issued,  and  to  cause  the  proeecution 
of  all  parsons  violating  the  provisions  of  the  law,  to  report 
annually  to  ’he  Oovernor  and  furnish  a record  of  the  proceed- 
ings of  tho  toard  for  the  year  and  an  itemised  statement  of  all 
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moneys  received  and  disbursed  by  the  board.  Under  the  latter 
section  the  president  of  tho  Loard  may  call  a special  meeting 
at  ary  • ime. 


Section  13505  requires  tha  board  of  Optometry 
to  hold  examinations  of  applicants  for  certificates  of  regis- 
tration at  such  times  and  places  as  the  board  may  determine. 

Section  13509  states  the  grounds  upon  which  the 
State  hoard  of  Optometry  may  either  refuse  to  Issue  or  renew  or 
may  suspend  or  revoke  any  certificate  of  registration.  This 
section  also  provides  for  a hearing  by  the  loard  on  such  ratters. 

faction  13500  requires  the  board  to  hold  meet- 
ings for  the  examination  of  applicants  for  registration  and  the 
transaction  of  such  other  business  as  shall  pertain  to  Its  duties, 
at  least  once  in  three  onths,  one  of  which  meetln-  s in  every 
year  shall  be  held  in  the  City  of  St.  Louis  and  one  In  Kansas 
City. 


The  foregoing  epitomizes  the  eneral  duties  of 
the  State  hoard  of  Optometry  and  Indicates  a rather  wide  scope 
of  activities. 


Section  13500  further  provides: 

"*  **  * ach  member  of  the  i oard 
shall  receive  as  compensation  for 
his  service  tho  s\im  of  seven  dollars 
for  each  day  engaged  in  this  service, 
and  all  legitimate  and  necessary 
expenses  Incurred  In  attending  the 
meeting  of  the  board  ***»***." 


taction  13498  empowering  the  overnor  to  appoint 
the  btate  board  of  Optometry  requires  that  the  members  thereof  be 
selected  from  among  the  practicing  optometrists  of  the  state,  and 
such  members  shall  have  ;.ad  not  less  than  five  years’  practical 
experience  In  optometry.  As  stated  above,  the  hoard  is  re- 
quired to  hold  meetings  for  the  purpose  of  eaxminatlon  of  appli- 
cants for  registration  and  the  transaction  of  such  other  business 
ar  shall  pertain  to  the  duties  of  the  board.  These  meetins 
shall  be  held  at  least  once  each  three  onths  and  special  meetings 
may  be  called  by  the  president  of  the  board  at  any  time.  e 

take  notice  of  the  fact  that  It  Is  the  custom  to  appoint  members 
of  state  boards,  such  as  the  tx>ard  of  Optometry,  from  different 
localities  over  the  state , Members  of  the  Optomotry  ooard  may  be 
selected  from  among  optometrists  not  living  In  either  Kansas  City 
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or  St.  Louis  or  any  other  place  where  a meeting  of  the  board 
might  be  held.  In  view  of  the  powers  of  the  board  with 
reference  to  hearings,  it  is  apparent  that  It  might  be  neces- 
sary to  hold  meetings  at  many  different  points  in  the  state, 
other  thsn  Kansas  City  and  St.  Louis. 

ffe  are  not  unaware  of  the  settled  low  of  this 
state  that  before  certain  officers  are  entitled  to  fees  such 
officers  must  la  able  to  point  to  some  provision  of  the  consti- 
tution or  statute  law  entitlln  them  to  receive  such  compensation, 
however,  the  case  of  board  of  Commie si oners  v.  blakely  127  ac. 
72,77,  distinguishes  between  the  fees  of  officers  and  the  com- 
pensation of  members  of  boards.  e do  not  find  any  decisions 
in  this  state  dealing  directly  with  the  question  of  law  your 
letter  presents,  but  there  are  decisions  by  foreign  courts,  vhlch 
if  followed,  control  our  conclusion  thereon. 

The  case  of  State  ax  rel  Van  horn  v.  origge. 
State  Auditor,  63  N.  A.  206,  was  decided  by  the  Supreme  Court  of 
North  Dakota  in  ld95.  Van  horn  was  a member  of  the  board  of 
Trustees  of  "he  penitentiary  of  North  Dakota.  The  capital  of 
North  Dakota  was  bismark  where  the  penitentiary  was  located. 

Van  horn  lived  at  Hillsboro  some  distance  from  bismark.  Van  horn 
consumed  a day  or  oart  of  a day  in  traveling  from  Hillsboro  to 
Bismark,  attended  a session  of  the  trustees  one  day  and  traveled 
a day  or  part  of  a day  in  returning  to  Hillsboro.  He  traveled 
in  the  most  usual  and  direct  route  from  Hillsboro  to  Bismark, 

The  Auditor  contended  the  trustee  was  not  entitled  to  compensation 
for  the  days  spent  In  going  to  and  returning  from  Bismark.  The 
statute  controlling  the  compensation  of  such  trustees,  as  quoted 
in  the  opinion,  roitdss 

"The  said  trustees  shall  be  entitled 
to  receive  the  sum  of  three  dollars 
per  day  for  each  day  employed  in 
attendance  upon  said  sessions,  and 
all  traveling  expenses  necessarily 
Incurred  there *n." 


Our  s c t Ion  13o00  allows  compensation  for  service 

"*  * * for  each  day  engaged  in 
this  service  * * a * * ". 


It  would  seem  that  the  North  Dakota  statute  allow- 
ing compensation  only  for  'attendance'  would  be  stronger  against  the 
allooance  of  compensation  for  time  spent  In  going  to  and  from  the 
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meeting  than  1*  our  statute  which  allows  comp snsatlon  for 
'service1 . Disposing  of  the  case  the  court  at  page  207 
of  the  opinion  holds 

"The  legislative  purpose  is  clearly 
nonnested  that  the  office  of  a 
trustee  shall  not  <e  a purely  honor- 
ary office,  i’he  Intent* on  to  compen- 
sate for  tholr  services  by  a per  diem 
is  clearly  expressed  in  the  statute j 
ar.d  we  are  unable  o see, either  in  the 
language  employed  by  the  legislature 
or  in  reason, why  members  should  not  be 
compensated  for  all  the  time  necessarily 
and  actually  employed  In  the  s or vice  of 
the  state  as  x ambers  of  s ch  i oard. 

Our  views  are  strentghened  by  tho  con- 
sideration that  no  mileage  is  given  to 
members  of  the  toara,  w;:lch  is  often 
done  as  a compensation  for  time  spent 
In  traveling  in  the  public  service, 
as  well  as  for  disbursements  therein." 


hater  the  J upre  ne  Court  of  North  Dakota  ruled 
In  tho  case  of  State  v.  hi chords on , et  al,  109  N.  . 1026  that 
certain  officers  were  - ot  entitled  to  their  per  diem  for  time 
spent  in  ,olng  to  and  from  meetings  of  the  board,  but  in  that 
cape  the  statute  provided  mileage  for  the  distance  traveled  in 
attending  such  meetln  s,  which  was  held  to  exclude  the  right 
to  oor  diem  on  account  of  such  travel.  The  court  at  page  1029 
of  the  opinion  raids 

"Provision  is  only  made  for 
mileage  for  travel.  The  per 
diem  la  lor  'time  thoy  are 
necessarily  employed  in  tha 
duties  of  t;  elr  office',  and 
five  cents  per  lie  Is  allowed 
for  the  'distance  actually 
traveled  in  attending  rhe  meet- 
ings of  the  board.'  " 


The  case  of  fctate  v.  Howard  74  Atl.  392,  de- 
cided bj  the  Supreme  Court  of  Vor  ont,  involved  the  pane  question 
of  law  presented  here.  Tho  court  at  Dage  39a  of  the  opinion 
said: 
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"The  statute  allowed  the  defendant  a 
fixed  sum  per  day  for  his  services ,and 
his  necessary  expenses  when  away  from 
home.  No  question  regarding  time  spent 
In  the  actual  perf oraar.ee  of  official 
duties  Is  Involved.  The  time  necessarily 
spent  by  a con  lee  loner  In  traveling 
to  and  from  the  place  of  his  appointment 
Is  time  spent  In  the  service  of  the  state, 
so  no  distinction  Is  to  be  made  between 
the  two  classes  of  Items  under  consideration, 
ihe  law  allows  for  this  service  and  these 
expenses  If  they  are  necessary , end  the  ques- 
tion of  necessity  depends  upon  the  facts, and 
the  auditor  Is  empowered  to  determine  the 
facts,  whether  the  running  time  of  avail* 
able  trains  Is  such  that  the  official  is  jus- 
tified In  traveling  to  or  towards  hie  destina- 
tion tha  day  before  hie  services  are  to  be  ren- 
dered,or  in  deferring  his  return  until  tha 
morning  after  they  are  concluded)  and 
whether  the  public  conveyance  in  some  stage 
of  his  journey  Is  of  such  a character  that 
the  particular  official  Is  justified  In  going 
by  private  conveyance  send  whether  in  a case 
of  ti:ls  kind  the  circumstances  were  such  as 
required  that  the  conveyance  be  summoned 
by  telephonic  message  - are  ell  natters  to 
be  determined  by  the  auditor  in  the  proper 
exercise  of  his  discretion, and  his  determina- 
tion thereof'  so  made  will  be  binding  on  tha 
state.” 


doafcd  of  Commissioners  v.  dlakely  127  fac.  72, 
decided  by  the  Supreme  Court  of  Wyoming,  presented  the  ears  ques- 
tion, on  principle,  as  we  have  before  us.  The  controlling  statute 
of  Wyoming  provided  that  county  c^arni set  oners  should  receive 

"*  u *r  a per  diem  and  compensation 
of  five  dollars  for  each  day  actually 
employed  in  the  discharge  oi  the 
duties  of  his  office,  and  his  traveling 
expenses,  ro"  exceeding  ten  cents  per 
mlie  for  each  mile  actually  and  necessarily 
traveled  In  going  to  and  returning  from 
the  meetings  of  tho  board,  and  no  other 
compensation  whatever." 
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Determining,  the  case,  the  court  at  page  77  of 
tlie  opinion  held* 

"Coming  to  a consideration  of  our  own 
statute,  we  are  to  determine  whether  It 
covers  time  that  Is  actually  taken  and 
necessarily  required  to  p o to  the  county 
seat  to  attend  a board  meeting,  and  there- 
after to  return  home .During  that  time 
Is  the  commissioner  employed  In  the  dis- 
charge of  the  duties  of  his  of; Ice t The 
answer  to  the  question  does  not  depend, 
we  think,  upon  whether  he  may  Individually 
bind  the  county,  or  whether  county  busi- 
ness can  be  transacted  only  by  fhe  board 
when  assailed  as  such.  .hen  a public 
officer  Is  required  by  law  to  travel  away 
from  his  homo  or  the  place  of  Ills  official 
residence  to  perform  an  official  act,  such 
business, though  more  time  may  be  necessarily 
occupied  in  such  travel  than  In  the  actual 
transaction  of  the  business  which  has  re- 
quired It.  ..nd  we  do  not  regard  It  as  a 
mlsuso  of  language  to  say  that  all  the 
time  so  occupied  Is  employed  in  performing 
the  duty  Imposed.  It  Is  only  upon  that 
principle  that  mileage  or  actual  traveling 
expanses  are  allowed  by  law  to  a public 
officer." 


On  the  same  cage  and  distinguishing  between  fees 
for  official  acts  and  >-he  statute  then  under  review  the  court 
further  soldi 


"It  is,  of  course,  essential  that 
authority  for  the  payment  of  com- 
pensation by  the  day  or  otherwise  for 
time  employed  In  traveling  upon  public 
business  or  for  any  service  by  a pub- 
lic officer  be  found  In  the  statute. 

The  statute  In  question  Is  not  like 
one  prescribing  fees  for  particular 
official  acts.  It  prescribes  a daily 
compensation  for  time  employed,  and 
It  was  unquestionably  Intended  that, In 
addition  to  the  annual  salary  allowed 
to  each  comnlselonor,  he  should  receive 
a compensation  for  the  discharge  of  the 
duties  of  his  office  measured  by  the  time 
actually  and  necessarily  employed  therein." 
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And  on  the  general  Issue,  lurther  on  page  77, 

" The  time  employed  by  u commies  loner 
In  discharging  his  duty  to  attend  a 
meeting  of  the  board  necessarily  In- 
cludes, not  only  the  days  upon  which 
he  attends  the  meeting,  ut  as  well 
those  occupied  In  goln-  to  and  return- 
ing from  the  place  of  the  meeting* 
ihe  necessity  of  returning  Is  caused  by 
the  duty  to  attend*  This  Is  recognized 
by  the  statute,  for  it  provides  for  the 
payment  of  the  com  1 as  loner's  actual 
traveling  expenses  Incurred  in  goln  * to 
and  returning  from  the  meetings  of  the 
board.  It  Is  not  to  be  supposed  that  such 
expenses  would  have  been  declared  a charge 
upon  the  county  treasury,  except  upon  the 
theory  that  they  are  Incurred  In  the 
performance  of  a duty  of  the  office*  " 

We  believe  It  to  be  a rule  of  the  federal 
government  that, unless  the  statute  or  terms 
of  employment  expressly  or  by  clear  Implica- 
tion provide  otherwise  as  to  compensation, 
an  officer  or  employe  wr.o  Is  paid  by  the  day 
Is  during  his  term  of  office, or  the  period  of 
his  employment, entitled  to  the  da’ly  pay 
while  traveling  In  the  performance  of  his 
duty  .fee  l.ertz  v.U.S.,40  Ct.ci.397," 


The  Kansas  City  Court  of  Appeals  In  Holman  *•  City 
of  H aeon  15b  do*  App*  39b,  In  passing  on  the  rl -ht  of  * he  police 
judge  of  the  City  of  ..aeon  to  certain  claimed  compensation,  said) 

"A  recognized  rule  of  statutory  construction  Is 
that  a pu  lie  officer  can  not  demand  any 
compensation  for  his  services  lot  specifically 
allowed  by  statute,  and  that  statutes  fixing 
such  compensation  :uat  be  strictly  construed." 


If  the  above  declared  principle  of  statutory  con- 
struction applies  to  compensation  of  boards  as  well  as  to  fees  of 
officers,  us'ng  the  word  fees  In  Its  strict  sense,  then  construing 
'service'  as  used  in  Section  13500  and  as  rendered  by  the  State 
hoard  of  Optometry  It  seems  to  us,  in  view  of  the  above  quoted 
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doclaratlon  o;  the  courts,  that  for  all  practical  purposes  the 
time  necessarily  soent  by  a member  of  the  board  In  rising  to  and 
returning  from  a meeting  of  the  board  Is  as  ruch  a part  of  the 
service  of  the  member  of  the  board  as  Is  the  time  actually  spent 
In  and  at  a meeting  of  such  board. 


conclusion • 


The  foregoin  seem  to  be  the  controlling  auth- 
orities on  the  matter  at  Issue  here,  and,  from  which,  and  a 
construction  of  Chapter  101,  we  ore  of  the  opinion  that  the  mem- 
bers of  the  State  ooard  of  Optometry  are  entitled  to  their  per 
diem  for  the  days  necessarily  spent  In  traveling  to  and  from 
necessary  meetings  of  the  board,  when  such  travel  Is  made  by  the 
usual  and  most  d’rect  route. 

According  to  the  case  of  State  ex  rel.Oreb  v.iiurn 
1 A.  L.  R.  274,  where  a statute  fixes  a per  diem  compensation, the 
official  entitled  thereto  is  entitled  to  such  compensation  named 
for  every  day  on  which  he  performs  substantial  servlce,although 
the  time  actually  consumed  was  merely  a fraction  of  a day. 


Very  truly  yours. 


GILBERT  hklH 

Assistant  Attorney  General 


AC  ROV  x>: 


HOY  .uCKITTRIci 

Attorney  General. 
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LIQUOR  COKTROL  ACT:  County  Court  may  charge  for  licenses 

issued  to  retail  dealers. 


March  10,  1934. 

I FILED 

//O 

1/ 

Hon.  William  H.  Bray, 

County  Counselor, 

County  Court  of  St. Louis  Co., 

Clayton,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  March 
2,  1934  reauesting  an  opinion  as  to  the  following  state  of 
facts : 


"The  County  Court  as  well  as  myself 
are  in  a quandary  relative  to  their 
rights  under  the  Liquor  Control  Bill, 
of  the  State  of  Missouri,  as  to  what 
amount  they  can  colleot  as  their 
share  of  the  tax. 

We  were  informed  that  you  had  already 
written  an  opinion  for  various  counties 
and  take  this  means  of  asking  whether  or 
not  you  would  advise  us  as  to  what,  in 
your  opinion,  we  can  legitimately  charge 
the  various  liquor  stores  in  our  county." 


I. 

The  County  Court  may  charge 
for  licenses  Issued  to  re- 
tail dealers. 

Seotlon  24  of  the  Liquor  Control  Act  provides: 

"The  County  Court  in  each  county  is  hereby 
authorized  to  ma  e a charge  for  licenses 
Issued  to  retail  dealers  in  all  intoxicating 
liquor,  the  charge  in  each  Instance  to  be 
determined  by  the  County  Court,  by  order 
of  record,  but  said  charge  shall  in  no  event 
exceed  the  amount  provided  for  In  Section 
22  of  this  act,  for  state  purposes." 
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It  will  be  noticed  that  the  only  power  glren  to  the 
County  Court  ia  to  make  a charge  for  licenses  issued  to  retail 
dealers.  The  Court  is  not  authorized  by  the  Act  to  license 
wholesale  dealers  or  distillers,  manufacturers  or  brewers. 

While  the  Court  is  authorized  to  make  a charge  for 
licenses,  the  charge  may  not  exceed  the  amount  provided  for  in 
Section  22  of  the  Act  for  state  purposes. 


Respectfully  submitted, 


JOHN  W.  HO  TO  AN,  Jr., 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


JWH:AH 


UQJJOR  CONTROL  ACT:  Country  club  is  not  entitled  t<.  u license 

to  sell  intoxicating  liquor  by  the  drink 
unless  located  in  city  where  sale  by  drink 
is  authorized 


March  12,  1934.  

f FILED 

I / -n 


Hon.  Fred  A.  Boxley,  Counselor, 
County  Court  Jackson  County, 
1112  Commerce  Building, 

Kansas  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  March  3, 
requesting  an  opinion  as  to  the  following  state  of  facts: 

"The  County  License  Inspector  of  Jackson 
County  has  asked  me  for  an  opinion  as  to 
whether  or  not  Country  Clubs,  having  a 
charter  but  lying  outside  of  the  city  limits 
of  Kansas  City  and  outside  of  the  corporate 
limits  of  any  city,  are  entitled  to  a license 
to  sell  liquor  by  the  drink  to  be  consumed 
on  the  premises. 

"As  I read  the  law,  there  is  no  provision 
whatever  to  cover  such  a case.  Section  4525g-15 
seems  to  actually  prohibit  such  sales.  Have 
you  given  an  opinion  on  this  subject? 

"Our  Country  Clubs  would  very  much  like  the 
privilege  of  selling  by  the  drink.  They  are 
built  out  in  the  country  where  it  is  necessary 
to  go  to  have  golf  clubs.  I think  there  are 
only  two  of  them  where  the  club  houses  are  with- 
in the  city  limits." 


I. 

Country  Clubs  situated  ou  side  the 
corporate  limits  o t a city  of  20,000 
inhabitants  are  not  entitled  to  a 
license  to  sell  llnuor  by  the  drink 
to  be  consumed  on  tie  premisesT 


When  analyzing  the  various  provisions  of  the  Liquor  Control 
Act  the  ruling  of  the  Supreme  Court  of  Missouri,  enbanc,  in  the  case 
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of  State  v.  Parkier  Distilling  Company,  236  Mo.  219,  l.c.  274, 
should  be  kept  in  mind: 

"’,yhen  we  bear  in  mind  the  foregoing 
idea,  that  the  liquor  traffic  in  this 
State  has  no  legal  rights,  save  and 
except  those  expressly  granted  by 
license  and  the  statute  under  which  it 
is  issued,  then  we  can  more  clearly  see 
that  the  State  may  Impose  such  condi- 
tions, burdens  and  regulations  as  it 
may  deem  wise  and  proper,  and  no  one 
who  engages  therein  has  a right  to 
complain  thereof." 

Section  22  of  the  \et  provides: 

"♦♦♦♦♦Provided  however,  that  no  license 
shall  be  issued  for  the  sale  of  intoxi- 
cating liouor  in  the  original  package, 
not  to  be  consumed  upon  the  premises 
where  sold,  except  to  a person  engaged 
in,  and  to  be  used  in  connection  with  the 
operation  of  one  or  more  of  the  following 
businesses:  A drug  store,  a cigar  and 
tobacco  store,  a grocery  store,  a general 
merchandise  store,  a confectionery  and 'or 
delicatessen  store,  nor  to  any  such  person 
who  does  not  have  and  keep  in  his  store  a 
stock  of  goods  having  a value  according  to 
invoices  of  at  least  fifteen  hundred 
(^1500. 00)  dollars,  exclusive  of  fixtures 
and  intoxicating  liouors. ****♦♦" 

A Country  Club  can  hardly  qualify  as  a drug  store,  a cigar 
and  tobacco  store,  etc.,  as  required  by  the  Act,  and  therefore  no 
license  oould  be  issued  authorizing  a Club  to  sell  intoxicating 
liouor  in  the  original  package. 

Section  13-a  of  the  Liouor  Control  Act  provides: 

"♦♦♦♦♦provided,  that  no  license  shall  be 
Issued  for  the  sale  of  Intoxicating  liouor, 
other  than  malt  liquor  containing  alcohol 
not  in  excess  of  five  (5$)  per  cent  by 
weight,  by  the  drink  at  retail  for  consump- 
tion on  the  premises  where  sold,  in  any 
incorporated  city  having  a population  of 
less  than  twenty  thousand  (20,000)  inhabi- 
tants, ♦♦♦♦* 

"Provided  further,  that  no  license  shall  be 
issued  for  the  sale  of  Intoxicating  liauor, 
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other  than  malt  liquor  containing 
alcohol  not  in  excess  of  five  (5%) 
per  cent  by  weight,  by  the  drink 
at  retail  for  consumption  on  the 
premises  whero  sold,  outside  the 
limits  of  such  lncorporatod  cities.***" 

This  section  definitely  prohibits  the  issuance  of  a license 
to  sell  intoxicating  liouor  by  the  drink  at  retail  for  consumption 
on  the  premises  whero  sold,  other  than  malt  liouor  containing 
alcohol  not  in  excess  of  5>.:  by  weight  outside  the  limits  of  incor- 
porated cities.  In  other  words,  intoxicating  liquor  may  be  sold 
by  the  drink  for  consumption  on  the  premises  only  in  cities  having 
a population  of  20,000  inhabitants  or  more,  or  in  cities  where  sale 
by  the  drink  has  been  authorized  by  vote  of  the  people. 


CONCLUSION 


ffe  reeognize  that  it  is  usually  necessary  for  Country  Clubs 
to  be  located  outside  the  limits  of  the  city  from  which  the  member- 
ship is  drawn,  and  that  the  members,  living  in  a city  wherein  it  is 
permitted  to  sell  intoxicating  liquor  by  the  drink,  would  like  the 
same  privilege  for  their  club;  however,  "the  propriety,  wisdom,  and 
expediency  of  legislation  enacted  in  pursuance  of  the  police  power 
is  exclusively  a matter  for  the  Legislature"  (Star  Square  Auto 
Supply  Co.  v.  Gerk,  30  S.W.  (2d)  447,  l.c.462)  and  we  are  constrained 
to  hold  that  a Country  Club,  unless  it  be  located  in  a city  wherein 
sale  by  the  drink  is  authorized,  is  not  entitled  to  a license  to  sell 
intoxicating  liouor  other  than  malt  liouor  having  an  alcoholic  con- 
tent of  not  in  excess  of  5£  by  weight. 


*4 


Respectfully  submitted. 


JOHN  3.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED: 


ROY  McKIT^RICf  , 
Attorney  General 


PROSECUTING  ATTORNEY: 


Township  assessor  who  fills  a 
vacancy  after  a change  in  law 
as  to  compensation  is  entitled 
only  to  compensation  under  the 
old  law  until  end  of  term. 


March  12, 


Mr.  Herbert  M.  Braden, 

Prosecuting  Attorney, 

Chillleothe,  Missouri, 

Dear  Sir.  Braden  :- 

<Ve  have  your  letter  of  December  30,  1933,  in  which 
was  contained  a request  for  an  opinion  as  follows: 

"I  am  writing  for  an  opinion  as  to  whether 
or  not  a Township  Assessor  in  a county  under  town- 
ship organization  who  filled  a vaoaney  after  the 
change  in  compensation  was  made  in  1931,  is  entitled 
to  the  Increased  compensation,  or  whether  he  must 
serve  out  the  term  at  the  250  rate  in  effeot  at  the 
time  his  predecessor  took  office." 

Article  HV  Section  8 of  the  Constitution  of  Missouri 
provides  as  follows: 

"Sec.  8.  Compensation  of  of floors,  not  to  be 
increased  nor  term  extended.  The  compensation  or  fees 
of  no  State,  county  or  municipal  officer  shall  be  in- 
creased during  his  term  of  office;  nor  shall  the  term 
of  any  of  floe  be  extended  for  a longer  period  than  that 
for  which  such  officer  was  elected  or  appointed." 

The  applicability  of  the  above  section  to  our  question 
is  perfectly  dear.  The  problem  which  readily  presents  itself,  how- 
ever, is  whether  the  seotlon  refers  to  the  actual  individual  office- 
holder or  to  the  term  of  office  as  disassociated  from  any  individual, 
fte  are  >f  the  opinion  thst  It  refers  to  the  latter. 

In  the  case  of  State  ex  rel.  v.  Farmer,  271  Mo.  306, 
the  Supreme  Couit  sitting  in  banc  upheld  our  point  of  view,  Judge 
Farls  at  page  314  stating  as  follows: 

"Each  offioial  term  stands  by  itself.  The 
constitutional  provision  forbidding  an  increase  or 
deorease  of  compensation  during  a term  of  office 
has  reference  to  the  period  fixed  as  a term  by 
statute  only,  end  in  no  wise  refers  to  the  indivi- 
dual who  may  incidentally  happen  to  be  the  Incumbent 
for  more  than  one  term." 
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The  above  case  involved  a different  set  of  facts  but  the 
language  used  by  the  Court  is  unmi stake ably  clear  on  our  point.  Applying 
said  language  and  theory  to  our  set  of  facts  we  can  say  that  although  the 
individual  officeholders  may  change  one  or  more  times  during  a term,  their 
rights  as  such  officeholders  during  that  particular  term  remain  exactly  the 
same  • 


In  view  of  the  above,  therefore,  we  are  of  the  opinion  that 
the  constitutional  provision  above  quoted  forbids  the  compensating  of  the 
township  assessor  under  the  new  law  until  the  end  of  the  present  term. 


Very  truly  yours. 


CHAS.  M.  HOWELL,  Jr. 
Assistant  Attorney  General. 

CMHJr:LC 


Approve  d : 


Attorney  General. 


STATE  ATHLETIC  COMMISSION:  Has  no  authority  to  waive  collection 

of  tax  provided  by  Sec.  12999,  R.S.*29. 


»» 


Mr.  C.L  • Brewer, 

Director  of  Physical  ivducatlon. 
University  of  Missouri, 
Columbia,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  Larch 
12,  1934,  requesting  an  opinion  as  to  the  following  state  of 
facts: 


"I  just  have  a letter  from  Mr.  Brundage, 
President  of  the  Amateur  Athletio 
Union,  asking  that  the  state  tax  on  the 
Amateur  Championships  that  have  been 
assigned  to  St.  Louis,  April  4th,  5th, 
and  6th,  be  waived. 

The  awarding  of  this  championship  to 
St.  Louis  and  to  our  state  is  of  course  a 
fine  thing.  I think  we  should  here  in 
Missouri  do  everything  we  can  to  show  our 
appreciation.  I understand  the  event  is 
being  handled  by  prominent  St.  Louis 
citizens  who  serve  without  compensation 
and  that  all  net  proceeds  will  be  used 
for  the  further  promotion  for  amateur 
sport. 

I do  not  know  that  the  law  will  permit 
waiving  the  tax;  it  certainly  cannot  be 
done  by  the  State  Athletic  Commission 
without  the  approval  of  your  office." 


Mr.  c.P.  Brewer 
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1. 

The  State  Athletic  Commission  la 
wltHoat  authority  to  v.a Ire  the  fax 
provided  by  :ee.  12$99,  R.3.  Mo.  1929. 

Sec.  12999,  R.S.  Mo.  1929  provides  in  part  as  follows: 

"That  the  athletic  commission  of  the 
State  of  Missouri  shall  have  general 
charge  and  supervision  of  all  boxing, 
sparring  and  wrestling  exhibitions 
held  In  the  State  of  Missouri,  and  it 
shall  have  the  power,  and  It  shall  t e 
its  duty:  *****Third,  to  collect  fees 
tor  such  license  of  ten  dollars  ($10.00) 
for  every  license  issued,  and  to  col- 
lect five  per  cent  of  the  gross  receipts 
o t every  hoxing,  sparring  or  wrestling 
exhibition  held,  such  funds  to  be 
accounted  for  by  the  said  athletic 
commission  of  the  state  of  Missouri  and 
deposited  monthly  in  the  state  treasury, 
and  by  the  state  treasurer  set  apart 
into  a fund  to  be  Known  as  the  athletic 
commission  fund." 

This  section  Imposes  a positive  duty  upon  the  State 
Athletic  Commission  to  collect  five  per  cent  of  the  gross  receipts 
of  every  boxing  exhibition  held  in  the  State  of  Missouri. 

in  the  case  of  State  v.  Haclaaann,  254  S.W.  53,  a public 
officer  is  defined  as  follows: 

"A  public  officer  is  one  elected  or 
appointed  in  the  manner  prescribed 
by  law,  as  an  agent  of  the  public  in 
the  performance  of  duties  Imposed  by 
law  and  exercise  of  authority  neces- 
sary and  incidental  to  a proper 
discharge  of  such  duties." 

Applying  this  definition  to  the  state  Athletic  Commission, 
it  follows  logleally  that  the  members  of  the  Commission  are  public 
officers.  Being  public  officers,  the  authority  of  the  Commission 
is  prescribed  by  law.  As  was  well  stated  in  State  v.  Hackman, 
supra  (l.c.  56): 

"An  ’officer*  la  simply  an  agent  of 

the  public,  whose  power  of  attorney 

is  the  law,  which  prescribes  his 

duties  and  limits  his  authority  to 

such  acts  only  as  are  necessary  and 

incidental  to  a proper  discharge  of 

such  duties  as  it  imposes.  Callaghan 

v.  McGown  (Tex.  Civ.  App.)  90  S.W. , l.c.  327." 
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There  is  no  authority  conferred  by  reason  of  Sec.  12999, 
supra,  that  would  enable  the  Commission  to  waive  the  tax  pro- 
vided for,  since  the  statute  makes  it  the  plain  and  uneouivocal 
duty  of  the  Commission  to  collect  five  per  cent  of  the  gross 
receipts  of  every  boxing  exhibition  held  in  the  State  of 
Missouri. 

In  respect  to  the  duty  imposed  by  Sec.  12999,  we  respect- 
fully call  the  attention  of  the  commission  to  the  words  of  the 
Court  in  the  oase  of  Smith  v.  Berryman,  272  Mo.,  l.c.  374: 

"Those  cases  simply  hold  that  an 
action  will  lie  against  an  officer 
whose  duty  it  is  to  porform,  but 
who  refuses  to  perform,  a ministerial 
act.  There  can  be  no  doubt  upon 
this  point,  and  no  one  would  be  so 
bold  as  to  contend  otherwise,  especi- 
ally in  a case  which  does  not  call 
for  tie  exercise  of  official  discretion. 

If  the  rule  were  not  so , no  suit,  would 
lie  against  an  offioer  upon  his  offi- 
cial bond  by  a citizen,  injured  by 
a failure  to  correctly  or  timely 
perform  a ministerial  duty." 


COKCLUSIQN 


It  is  the  opinion  of  this  department  that  sinoe  See.  12999, 
R.S.  Mo.  1929  imposes  a positive  duty  on  the  State  Athletic 
Commission  to  collect  five  per  cent  of  the  gross  receipts  of  every 
boxing  exhibition  held  in  the  State  of  Missouri,  the  State  Athletic 
Commission  has  no  authority  to  waive  the  collection  of  this  tax. 


Respectfully  submitted. 


JOHN  W.  H0FFMA1I,  Jr., 
Assistant  Attorney  General 


APPROVED* 

“W McKITtRlCK, 
Attorney  General 
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■A  SANATORIUM: 


) 


Transportation  of  Patients  to  Missouri  State  sanatorium  and 
Compensation  Therefor. 


mr  lb,  1934. 


ionarable  erbert  U.  uradei., 

Proeeeuting  Attorney  Livingston  county, 
Chillleotha,  -'issoarl . 

'sear  ; lx : 


request  for  an  opinion  has  been  received  Brora  you  unaer  date 
of  1 jy  c,  1334*  "uo“  request  being  in  the  following  terra: 

"I  am  writing  you  for  an  opinion  as  to  whether  or  not 
s County  ^ourt  nay  hire  individuals  to  transport  persons 
to  the  Missouri  State  janltorlum,  under  the  provisions 
of  Article  4,  Chapter  4b,  Missouri  Revised  Statutes  for 
!)<*).  1 sight  say  in  ti  is  connection  that  there  is  a dis- 

pute between  the  oovmty  ourt  and  the  her iff  as  to  whether 
or  not  the  sheriff  is  entitled,  under  the  Ins,  to  transport 
these  free  patients  and  collect  mileage  unaer  the  regular 
rate. 

The  theory  of  the  sheriff  1&  that  they  are  admitted  under 
Court  order  wnd  Xhrt  he  is  tho  proper  pereon  to  oarry  out 
trie  orders  of  the  ourt,  the  earns  as  in  the  trsneportat  Ion 
of  ersens  to  the  different  its to  hospitals.  If  it  is  your 
opinion  that  the  sheriff  la  ei. titled  to  trnnsoort  these 
patients,  I would  also  like  to  have  eu  expression  from  you 
as  10  the  commonest  ion  to  nhich  he  is  entitled  for  tais  ser- 
vice.’* 

Revised  tatut.es  issouri  1 , Chapter  4&t  Article  4 deals  with 

the  Issouri  .state  Sanatorium  for  persons  qfflleted  with  tuberculosis. 

eetlon  dbttb  contained  therein  which  deals  with  free  patients  after  pro- 
viding that  e parson  applying  to  be  received  as  a free  patient  shall  apply 
to  the  ounty  Court  of  tha  bounty  in  wuleh  ha  resides,  that  the  county 
Court  if  it  finds  that  such  person  is  unable  to  pay  for  hoe pi tali  nation 
snail  osrtify  this  fast  to  the  Hoard  of  onagers  of  said  anatoriun  and 
that  when  there  is  a vacancy  for  a. id  pplleent  in  the  sanatorium  the 
Juperinterdont  thereof  shall  have  such  applicant  examined  ad  if  eligible 
to  be  rccelvec  in  the  anatorium  the  physician  shall  certify  this  faot, 
continues: 


• vary  person  who  is  certified  as  herein  provided  to  be  un- 
able to  pay  for  bis  or  her  cere  or  treatment  shall  be  trans- 
acted to  md  froi.  the  sanatorium  at  the  ex  ease  of  the  county 
of  ehioh  they  are  a resident,** 

There  is  no  further  specific  provision  in  the  statutes  as  to  the 
parson  or  officer  who  shall  trar.n  ort  such  patient  or  about  com;>eaaation  fur 
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8. eh  transportation,  and  therefore  it  will  be  necessary  to  determine 
this  question  from  other  provisions  of  the  ststutes  end  the  implications 
thereof,  since  the  ocmtroveroy  about  which  you  are  concerned  deals  mainly 
with  the  elaim  of  the  .heriff  of  a right  to  transport  and  be  compensated 
therefor,  the  duties  and  rights  of  the  3 erlff  sill  first  be  considered, 
and  then  the  rights  end  duties  of  other  persona  or  entities. 

1. 

:u  BTs  I.  n"!!..;  0?'  .i;t-.hlK 

The  heriff,  eocordli.  to  the  teres  of  your  request,  bases  his 
claim  partly  on  an  analogy  to  his  duty  end  right  to  transport  1 naans  parsons 
to  the  various  stats  hospitals  which  1&  specifically  gran tad  by  hsvissd 
tatutes  lssourl  1929  ssetlon  6b 62  (a  ended  immaterially  as  to  this 
controversy  by  Laws  of  1933 1 P°ga  400 ) . owever , the  nethoo  of  commit- 
ment and  transportetloa  of  an  Insane  per eon  to  e state  hospital  for  the 
insane  follows  an  antirely  different  procedure  from  that  Involved  in  the 
admission  and  transportation  of  a person  afflicted  with  tuberculosis  to 
the  ' issouri  state  sanatorium,  base-use  to  commit  an  Insane  parson  to  a 
stats  hospital  s warrant  must  bs  issued  for  his  arrest  under  Revised 
statutes  Missouri  1929,  action  #>49*  end  by  nation  do&c  above  referred 
to  the  Slerlff's  duty  to  transport  and  right  to  reeel  vs  eom„' onset  ion  for 
transporting  a parson  adjudgod  by  the  court  to  be  insane  la  from  the  "place 
of  arrest"  to  the  hospital.  <n  the  other  hand  the  procedure  with  relation 
to  a person  afflicted  with  tuberculosis  does  not  Involve  any  arrest,  but 
involves  (1)  e finding  of  the  County  Court  aa  to  the  lability  of  the 
persro  to  pay  for  hospitalisation  and  the  certification  thereof  to  the 
Superintendent  of  the  sanatorium,  (2)  a finding  by  the  examining  physician 
that  the  applicant  is  suffering  from  tuberculosis  and  the  certification 
thereof  by  the  physlolan,  and  (3)  a vacancy  for  an  applicant  at  the  ^unt* 
tori  Ufa.  No  arrest  or  detention  is  Involved.  The  apparent  reason  for  re- 
quiring the  arrest  of  an  insane  parson  and  his  transportation  under  urrsat 
would  os ssi  to  bs  that  the  insane  parson  oust  bs  in  the  strict  custody  of 
arrest  because  of  possible  danger  to  members  of  the  public  during  his  trans- 
portation to  a hospital,  and  the  heriff  would  seem  to  bw  tbs  logical  person 
for  so  protecting  the  public.  Ko  such  reason  exists  for  a person  with  tuber- 
culosis because  there  is  no  reasonable  fear  of  apprehending  danger  to  the 
publlo  from  him  as  there  is  reason  to  fear  sueh  danger  in  the  owes  of  an 
insane  person  or  a criminal.  There  would  se*a  to  be  no  reason  logioally 
shy  any  other  person  could  not  transport  a perfon  afflloted  with  tuberculosis 
to  the  state  hospital  equally  aa  well  as  a heriff.  The  duty  of  a sheriff 
to  transport  convicts  to  the  penitentiary  (a*  3,  Mo.  19^9  - action  3717)  end 
hia  right  to  receive  compensation  therefor  (:<.  s*  o.  1929,  motion  11791) 
furnishes  even  lass  of  an  argument  for  the  right  of  the  Sheriff  to  transport 
a person  affected  sith  tuberculosis.  R.  J.  »o.  1929  motion  5*33  relates 
to  the  transportation  of  minors  to  a training  school  and  provides  that: 

"•  * "the  sheriff,  constable,  marshal,  or  other  parson 
charged  with  the  delivery  of  f ny  boy  to  such  tr-lnlng  school, 
shall  be  allowed  for  sueh  delivery  the  necessary  travelling 
expenses  of  himself  and  ouch  boy  and  a reasonable  per  diaza, 
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which  aooount  shall  be  allowed  by  the  county  court,  If 
oorrwot,  when  presented  to  the  court." 

as  tc  such  tuinors  the  person  selected  to  transport  then  is  left  to  the  die* 
oret ion  of  the  County  Court  presumably  because  toe  onaracter  of  some  .uinora 
nay  be  such  as  to  make  the  sheriff  a proper  person  to  transport  them,  where- 
as other  minors  committed  might  not  require  eueh  ouatody.  This  statute 
shows  that  the  sheriff  is  not  necessarily  the  only  person  eligible  to  trans- 
port inmates  to  a state  institution. 

The  hariff  is  not  mentioned  in  Article  4 of  Chapter  4b  dealing 
with  the  Missouri  -tat a sanatorium,  and  because  of  the  differenees  above 
pointed  out  between  tbe  transportation  of  insane  persons  or  oonvlote,  and 
the  transportation  of  perscua  afflicted  with  tuberouloeU , we  are  unable 
to  see  any  reason  shy  e hariff  should  be  under  a duty  or  have  a right  to 

transport  patients  to  the  i/iasourl  state  .'sanatorium. 

» 

II. 


DCTln-S  aUD  RI3HTS  OT  CJCCTY  CUWT 


Clearly  slnoe  the  statute  relating  to  transportation  of  persons  to 
the  vissourl  tate  anatcrlum  provides  that  such  persona  shall  be  'trans- 
ported " to  the  anatorlum  the  statute  must  eontaaplnte  someone  aoecmpmnylng 
tbe  patient  where  it  might  be  necessary,  since  the  Superintendent  of  the 
sanatorium,  subject  to  the  control  of  the  soard  of  konagers,  has  the  cure 
of  the  patient,  and  slnaa  the  method  of  transportation  might  have  a definite 
offset  upon  the  health  of  tbs  patient,  it  might  well  be  that  the  superinten- 
dent culd  have  the  right  to  arrange  for  the  tra  e or tat ion  in  whatever 
way  ha  saw  fit,  and  to  have  the  ounty  pay  for  auoh  trona  ortation.  however, 
as  we  understand  it,  tns  , uperintendeut  has  expressed  no  d&iand  to  arrau  a 
for  transportation,  and  since  fr  m your  letter  there  lt>  no  lndieatlon  that 
he  desires  to  do  so  we  shall  only  consider  what  county  cutborities  would  have 
the  right  to  make  such  arrange  e:  ts,  and  in  our  opinion  the  bounty  Court 
would  have  the  proper  authority  to  make  the  arranger' .ante  and  could  designate 
any  agency  suitable  in  its  opinion  (including  the  sheriff  if  it  so  desired) 
to  tranaiHirt  the  patient. 

ur  reasons  for  this  conclusion  are  found  in  the  general  powers  of 
tbe  .ounty  "ourt.  revised  tetutes  Missouri  1^),  section  provides 

that  the  County  >.'ourt  "shall  h”ve  control  and  management  of  the  property, 
real  end  personal,  belon  .-ln  to  the  County  • * •*»  .nd  the  County  Court  in 
the  ease  of  lenses  City  Malnfeoting  end  Manufacturing  Co.  v.  Bates  County, 

273  Mo.  300,  201  3.  V.  92  la  called  "the  general  statutory,  eontreotlng, 

Auditing  end  fiscal  agency  of  tbe  County",  272  .vo»  30b.  lisvieed  tatutes 
lssourl  13<9  • action  12107  previdea  that  "Tbe  County  Court  may,  b>  an  order 
entered  of  record,  appoint  an  agent  to  make  any  contract  on  behalf  of  such 
County  for  erecting  any  county  buildings,  or  for  any  other  purpose  authorises 
by  law."  Furthwrtuore,  although  the  County  Court  does  not  in  the  oase  of  e 
person  apply in  to  be  admitted  to  the  ;tate  sanatorium  make  an  order  of 
commitment,  such  ounty  Court  doea  furnish  enw  of  the  two  certificates  to  the 
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Superintendent  of  the  sanatorium  which  are  conditions  precedent  to  ad* 
mission.  urtharmcra,  by  the  atatute  the  troia  ortatlon  la  to  be  ’at 
the  expense  of  the  County"  and  since  tue  county  Court  ia  the  general 
flaoel  agent  of  the  ocunty,  and  since  It  participates  In  the  proceedings 
admitting  the  patient  to  the  nnatorlua,  the  county  Court  would  a sera  to 
be  the  proper  and  reasonable  authority  to  designate  the  person  who  Is  to 
aooompany  the  patient  to  the  sanatorium.  since  the  county  must  pay  the 
expanse  it  would  seen  that  its  fleet  1 agency  would  properly  hare  tna 
moat  vital  interest  In  the  tercia  on  which  the  transportation  ia  to  be 
paid  for. 


In  conclusion,  it  ia  our  opinion  that  the  herlff  would  have  no 
right,  unlesa  designated  by  the  County  Court,  to  transport  end  reoeive 
o&appnsatlon  for  transporting  a person  afflicted  with  tuberculosis  to  the 
Missouri  state  sanatorium,  and  that  in  the  absence  of  an  expressed  interest 
In  ouch  transportation  by  the  pans tori ua  authorities,  the  county  Court  would 
have  the  right  and  power  to  designate  the  person  to  transport  such  appli- 
cant to  the  Missouri  state  sanatorium  and  re&acnebly  to  fin  his  compensa- 
tion, or  to  pay  the  reasonable  expenses  of  sueh  transportation  if  the  appli- 
cant did  not  need  to  bo  accompanied. 


Voura  vary  truly. 


EDWARD  H.  KILLER 
A33I3TAKT  ATTCKRtY  CLN:«»  U 
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oounty  depositaries:  Rato  of  interest  to  be  paid  by  County  Denoaitai-y 

for  County  funas. 
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hon.  John  a.  .ixagg 
Prosecuting  Attorney 
Douglas  County 
Ava,  Missouri 


Dear  Six: 

Acknowledgment  is  hex eel th  maae  of  your  letter  of  January 
27,  1934,  requesting  an  opinion  of  this  office  on  the  following 
natter: 


•our  county  has  had  no  depository  for  its  funds 
since  last  Hay.  The  County  Treasurer  has  the  funds 
deposited  in  the  only  ban*.  *e  hare  left  in  the 
County.  Several  weeks  since  tho  County  Clerk  adver- 
tised that  the  County  court  would  receive  bids  for 
a depository  for  the  County  funds  at  our  February 
tera  of  the  County  Court.  Ve  have  reoelved  no  bide 
and  the  local  bank  informs  us  th&t  it  does  not 
intend  to  sake  any  bid  and  that  it  will  not  pay 
any  Interest  if  the  funds  are  left  with  it.  The 
bank  does  lufor*  ue  that  it  will  give  us  a bond  for 
the  funcie  if  we  leave  it  in  that  bank.  The  Banks 
in  the  adjoining  oounties  are  taking  th  t sane 
position.  That  is,  none  of  then  will  pay  any  luterest, 
they  inform  us,  that  they  can  not  pay  lntereat  and 
at  the  • ne  time  huve  the  Coveronent  guarantee  on 
their  deposits.  Mow  wh  t I would  like  to  kno«,  will 
the  County  Court  have  the  right  to  allow  the  funds 
to  xeaaln  in  this  bank,  with  it  giving  a bond  and 
at  the  sane  tics  not  ch  rge  the  bank  any  interest. 

I would  spprecl  te  your  opinion  at  the  earliest 
possible  tins. • 

The  sections  of  the  statutes  pertinent  to  this  question 
axe  founa  la  Article  IX,  Chapter  8b,  R.  a.  Mo.  1929.  ieotlon 
12169  being  applicable  to  your  case  reads  in  part  as  follows: 
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"It  for  may  reason  the  banking  corporation*,  asso- 
ciations or  indlviuu*il  ounkwrs  in  any  county  snail 
fail  or  refuse  to  suba.it  proposals  to  sot  as  county 
depositaries  as  provided  in  section  ialoo,  tnen, 
ana  in  that  Case,  tne  county  oourt  shall  nave  power 
to  deposit  tbs  funus  of  tne  county  with  any  one  or 
mors  of  the  oansliig  corporations,  associations  or 
individual  banters  in  tne  county  or  adjoining  count- 
ies, in  such  sues  or  aaounts,  and  for  such  period 
of  time,  as  the  court  nay  does  advisable,  at  such 
rate  of  Interest,  not  less  than  one  end  one-half  per 
oentun,  as  eay  be  agreed  upon  by  the  oourt  and  the 
banter  or  banking  concern  receiving  the  deposit;*  • 

After  aavertlslng  for  bids  aseirovlded  for  in  Article  IX, 
and  when  no  bids  are  receivea,  tne  county  Court  shall  have  the  power 
to  deposit  the  funds  of  the  county  with  any  banking  corporation, 
association  or  individual  banker  in  your  Oounty  or  adjoining  counties. 
Provided,  however,  a minimum  of  lf4  Interest  is  obtained  end  bond 
given  as  provided  In  said  Article. 

Apparently  from  whht  you  say,  none  of  the  banks  in  the 
neighboring  counties  desire  the  money  strongly  enough  to  pay  interest 
upon  it.  In  that  o&se  the  County  court  any  rsadvsrilss  for  bids  and 
they  may  designate  a bidding  bank  as  tne  depositary  even  though  the 
interest  rats  is  saaii  or  even  fractional.  The  Legislature  In  writing 
this  >eotlon  evidently  foresee  that  saergsnclss  would  arise  when 
funds  of  the  county  would  be  Inadequate  to  fora  s desirable  acoount 
or  suen  a tlae  whsu  it  would  not  be  profited*  for  s bank  to  pay 
Interest,  and  the  Legislature  did  not  set  a alnlaua  Interest  rate 
scan  bids  were  reo^lvsa  after  advertising. 

is  cannot  find  any  provision  in  the  statutes  that  would 
prevent  a County  Court  froa  selecting  a depositary  without  receiving 
interest,  provided,  however,  that  a written  bid  or  offer  is  aade 
in  response  to  an  advertisement  for  bids  and  a bond  given  and  nil 
statutory  requirements  are  fulfilled.  Ve  have  been  unable  to  find 
any  neclsions  in  this  State  which  night  assist  us. 
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bhsn  banks  fall  or  rafuss  to  submit  proposals  to  act  as 
county  dspoeltarlsa  ths  County  Court  say  select  any  bank  or  banka 
In  tbs  county  or  adjoining  counties,  provided  however,  that  tba 
Interact  rata  ba  not  less  than  , or  the  County  court  nay  re- 
advertlse  for  bids  at  the  next  tarn  and  may  In  thalr  discretion 
accept  bide  for  depositaries  and  let  the  county  funis  wltnout  the 
payment  of  Interest,  but  of  course,  sltb  the  requisite  bond  being 
given,  and  for  a term  not  longer  than  to  the  next  regular  time  for 
advertising  for  bids. 


Respectfully  submitted. 


Coveil  R.  Hesltt, 

Assistant  Attorney  Osnsral. 


APPROVED: 


HoT  JtcKI TTKIClL, 
Attorney  general. 


crh:mm 


I 


U0  7Trvr>  for  onr/rj  gtatiobbi  are  mux  add  gre/ji  oatifuhio  rootjt.  nrrrrii® 
to  ee  Liamcrj)  ag  mix  dtatioob? 


JUly  9,  1934 • 


lion#  J.  C#  Broohoaro, 
Coirrls  aionor. 

Department  or  Agriculture, 
State  of  Missouri. 
Jeffcreon  City,  Missouri# 


Dear  sirs 


Receipt  of  your  letter  of  June  26  Is  hereby  acknowledged# 
Therein  you  requost  an  opinion  basod  on  the  following  oomuni- 
entlont 


"The  present  plan  of  Issuing  lioonsos  under 
r.ection  12306,  12307,  12398  and  12399,  R#  8#  So. 

(said  Sections  bolng  a part  of  Missouri  Dairy 
lews)  Is  to  issue  to  cream  station  operators  a 
lioenno  to  operate  a milk  or  cream  testing  ap- 
paratus# 

This  practice  was  begun  at  a time  when  the  cream 
wo s t-  ken  to  the  several  arenm  stations  by  the 
producer  and  the  one  liconso  was  sufficient# 

However,  conditions  hove  changed  materially  In 
recent  years  and  now  there  nre  hundreds  of  milk 
and  cream  gathering  routes  operating  throughout 
the  State,  taking  much  of  the  business  from  the 
licensed  cream  stations# 

Naturally  those  Wh8  operate  cream  stations  and 
pay  their  license  foe  are  ranking  serious  complaint 
against  such  routes  operating  without  paying  a li- 
cense# 

ve  kindly  ask  your  opinion  as  to  whether  this 
Department  eon  lognlly  require  from  those  operating 
routes  an  application  and  a lioonoo  fee  the  sane  as 
Id  required  from  those  operating  oroum  stations# 

Some  cronn  station  operators  have  lioonoo  to  operate 
cream  station  and  also  operate  sever  1 trucks  gather- 
ing oronm#  Could  we  ro quire  a license  for  each  truck 
they  operate  in  addition  to  the  license  they  have  for 
their  station! 

re  further  ask  your  opinion  as  to  whether  one  license 
could  be  orded  so  as  to  cover  both  the  orenra  station 
operator  and  the  truck  operator#" 


non*  J*  C.  Prooheorc, 


AUy  0,  18b4* 


I. 


"The  otate  daily  oocrdoolano  • stall  Inspect 
f«rd  lioonoo  nilir  or  orana  oatljerUv:,  buying 


and  rooeiving  stations  nithin  t Ms  otate,  end 
it  stall  be  unlawful  for  any  parson,  fira, 
nseoolatlo  n or  oorporntian  ongu god  la  the 
bnntaons  of  buying  ntlk  within  tin  state  for 
tbs  purpose  of  clapping  ouno  to  njy  olty,  t own 
or  village  la  thin  state  for  oonmrjption  or 
to  bo  ueod  for  the  nr-auf  ot-iro  of  lutbor,  ohooeo, 
oondonso  i oilk,  or  othor  luana  food,  ualooo  ouoh 
buolaooo  shall  bo  transected  at  s legally  H* 
oonood  o fioo  or  station  within  tie  state,  as 

£ Kfttlhf* c*  mo*  uS7c,-° 


This  sootion  provides  for  tho  licencing  of  all  nills  or  orcx-a 
gathering,,  buying  end  roooivlng  otationo,  It  dooc  uot  pro*ide  for  tho 
licensing  of  any  truolr  linos  engaged  S&  the  gutlwriac  of  oroMri*  Dut 
the  sootion  dooo  oxnroooly  state  that  it  stall  bo  unlawful.  i«o*.  o aii 
doaonno r,  for  tuiyane  engaged  in  the  buninooc  of  buying  ailzx  for  tin 
porpoooo  rxxitionod,  union u ouoh  bus loose  bo  tronoootod  at  a 1 Sconced 
croon  station*  Thus*  if  tho  t molts  la  question  uro  not  oporstlnc  in 
ooanootlsn  with  a licensed  oroan  station,  their  ueo  ie  unlawful* 


■ e • « » o The  tom  •stetson*  or  •nine  gnthorlng 
station*  or  «ntne  buying  station9  ae  uood  la  this 
artiolo,  shall  be  bold  be  Include  any  ootaoliobod 
Off  too  or  plooo  obero  the  bualneee  of  buying  nillt 
or  croon  le  oorrted  on,  whether  with  or  without 
a plaoo  or  praaiees  In  osnnootisn  therewith  for 
the  rS^ulool  tandllnc  of  nilfc*  a o e e e • 
n,  8*  *to9  1900,  too*  1CS07* 


The  doflait  on  quoted  fraa  the  above  oeotisn  eloorlv  aoo* 
toraplatoe  that  u oroon  station  Shall  consist  of  tm  established  offioo, 
a doflnlte  locution*  Anything  oonbv.  within  this  definition  is  a croon 
station  within  the  nooning  of  tbs  statute,  and  mat  bu  lloonsod*  /ay* 
thine  foiling  without  the  terns  of  this  definition,  ouoh  ae  a truck 
line,  unoonnectod  with  uxy  a. rant  offioo  far  buying  oixxn,  la  not  a 
croon  station*  boo  no  rigp6  to  bo  lloonsod,  and  ie  unlawful,  uo  pro* 
vided  by  • oct  an  12800  (supra)* 

° ooooo  a lioonoo  iocjuod  i**lor  tho  pro* 
visions  of  this  coot  ‘ on  shall  also  authorise 
the  lioonooo  to  buy  n&lh,  oroon  and  othor  dairy 
products  mntlanod  in  oootlon  12807  of  this 
nxrfciole  w ithout  additional  lioonoo  ttarofor, 
bat  no  pr>taon  stall  operate  aero  ttan  ano 
station  tndor  the  a r»  lioonoo*  (n*  8*  101 0 
i fwi*  119771°  i?_  n.  inna.  vova _ 


lion.  J«  Cm  Broshonrc, 


Ally  9,  ID. A* 


**&■* 


Ihe  lact  clauoo  of  thlo  uootlon  indlontos  that  tho 
license  provided  for  therein  Is  to  be  ooxrfcoooivo  In  scope  and  ap- 
plication with  tho  llooneo  provided  far  la  : ocfelon  1D396,  ouprn. 
m other  words,  snob  lloonoo  ,!ai  jnaitod  to  gist  bat  oporatorc  of 
croon  st&tlonc,  does  not  tevo  the  offoot  of  autbortzlnc  the  llocoooe 
to  bay  nlll:#  arena,  oto. 


n. 


Oonoln/  lonat  (1)  Croeu  gathering  routes,  whlah  do 
not  oporoto  In  oacnoctlan  with  a aroan  station,  are  unlawful, 
tholr  use  oonsftltutinc  a niadanoaznr*  (C)  Truflcs  .blah  ere 
operated  by  oonoro  of  croon  stations  nay  lawfully  bo  uoed  to 
OQther  nils  and  are?n,  and  do  not  not*!  to  bo  ooparatoly  lloansod, 
oo  lone  w?  &U  the  ’’dot  and  aro-ra  gathered  thereby  le  handled 
through  the  oantral  oi*o;  q station.  (31  in  ordinarily  v/orOod 
lloenee  will  oover  both  the  ore  n otitlon  operator  and  the  truck 
operator  when  the  lnttor  is  an  Intcx^ral  port,  functionally,  an 
adjunct  of  tho  foraor.  Attor^Ttod  Independent  operation  of  tbo 
trucks,  booovor.  Is  unlawful* 


.oopoctfully  oabalttod. 


FRANKLIN  E.  REAGAN, 

Assistant  Attoreey-Oenoral. 


APPPOyrDt 


roy  Mimar, 


Afcbornoy-Oononil# 


0R1KI  AND  PUNISHMENT:  Obtaining  a signature  to  promissory  note 

by  false  pretenses. 


LjP  a 


Hon.  F.  k.  Brady 
Prosecuting  Attorney 
Benton  County 
Warsaw,  Missouri 


'7' 


August  9,  1934, 


Dear  »or.  Brady: 


follows: 


This  is  to  acknowledge  your  letter  as 


"I  have  a complaint  against  a person  for 
obtaining  a promissory  note  from  a man 
here  by  some  trick  or  to  state  it  in 
plain  words  without  the  man  kn  wing  that 
he  signed  the  note  at  all.  The  man  was 
an  oil  salesman  and  he  talked  the  man  here 
into  signing  a contract  to  buy  some  oil 
and  While  there  were  misrepresentations  as 
to  the  contract  and  the  man  here  did  not 
know  that  he  was  to  make  any  down  payment 
on  the  contract  at  all,  yet,  after  two  or 
three  months  his  note  turned  up  at  a local 
bank  where  it  had  been  discounted  by  the 
salesman. 

"However,  when  it  is  boiled  down  the  man 
here  tells  me  that  he  knew  he  was  signing 
a contract  and  the  man  told  him  he  would 
have  to  sign  in  three  or  four  places  on  the 
contract  and  copies,  but  nothing  was  said 
ao out  a note  and  that  he  did  not  see  any 
note  ana  that  the  note  must  have  been  folded 
in  and  covered  by  the  other  papers  or  he 
would  have  seen  it,  and  that  nothing  was  said 
about  any  note  at  any  time  during  their  con- 
versation, and  that  if  anything  was  to  have 
oeen  paid  he  had  the  money  in  hie  house  at 
the  time  to  pay. 

"I  would  like  to  know  what  this  party  should 
be  charged  with.  I had  thought  it  might  be 


Hon.  I'.  M.  Brady 


-2- 


8/9/34 


forgery,  but  do  not  find  anything  directly 
in  point,  or  he  might  be  ohaxgsd  with  ob- 
taining the  note  by  trick,  but  don't  know 
Just  how  to  charge  it. 

”1  would  like  to  kn,;V  what  you  think  of 
this  and  what  this  man  should  be  charged 
with." 


Prom  the  facts  es  stated  in  your  letter,  we  are 
of  the  opinion  that  the  man  whom  you  seek  to  charge  le 
not  guilty  of  any  criiae. 

Jest Ion  403b.  a.  3.  Mo.  1923; 

Jtr.te  v.  £in  r.  er.  259  3.  <*. 

451; 

3tate  ▼.  :lul llna.  237  3.  *. 

502; 

/Sate  r.  Pipe.  252  3.  I. 

465. 


In  the  sec ond  paragraph  of  your  letter  you  state 
that  nothing  was  said  about  a note,  that  is,  if  a note 
was  signed  it  was  part  of  the  contract  or  was  concealed 
in  suoh  a manner  therein  so  tiiat  the  party  who  signed  it 
Aid  not  read  it.  Bsw3  ere  do  you  state  that  there  was 
:.ny  representation  maue  concerning  the  note  or  any  trick 
or  device  used  to  keep  the  party  from  seeing  same.  tie 
gather  that  this  was  just  a transaction  in  which  a sales- 
man induced  a party  to  cnt^r  into  a contract  and  same  e-s 
signed  in  three  or  four  places  by  the  party  who  now  says 
he  was  defrauded. 


In  & case  suoh  as  this,  as  stated  in  3tate  ▼. 
ainghcr . supra,  pace  453, 

"By  the  very  terms  of  the  statute 
the  intent  to  cheat  or  defraud  is 
an  essential  element  and  the  very 
essence  of  the  offense.  Absent 
this  slenent,  there  is  no  crime. 

And,  in  Jtate  v.  .■•ulllns.  su  ra,  pegs  504, 
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•3o  tbs  only  evidence  offered  which 
proved  any  of  the  alleged  misrepre- 
sentations w&e  the  promissory  state- 
ment of  the  defendant  that  his  check 
would  be  paid.  As  seen  aoove,  that 
Is  not  a false  pretense  within  the 
meaning  of  the  statute.®***** 


And  In  otate  v.  Oiioe.  aura,  page  466,  the  Court 

said: 

•*•*•  7 ,e  criminal  act  of  obtaining 
the  draft  was  complete  when  by  ,eans 
of  .Jls  false  and  fxaauu^ent  rer,re- 
oeatations  the  defendant  induced  me 
Insurance  company  to  Issue  the  draft 
and  Indorsed  it  to  the  mortgagee.  •••■ 


deciding  the  question  before  us,  solely  upon  the 
faots  presented,  it  is  mr  opinion  as  stated  above  that 
the  person  sought  to  be  charged  has  not  committed  any 
offense  or  oriue.  However,  you  might  not  have  stated  the 
f p c 1 8 fully;  and  after  reading  the  above  authorities,  if 
you  have  left  out  any  material  faot  or  facts  In  your  let- 
ter, you  may  readily  ascertain  whether  or  not  ouch  faot  or 
faots  not  stated,  if  any.  Is  enough  to  change  our  conolus- 
inn  herein.  If  you  find  that  there  are  facts  not  stated 
in  your  letter  that  make  out  a case  of  obtaining  a note  by 
false  pretenses  then,  of  oourse,  prosecution  follows.  How- 
ever, we  are  leaving  that  up  to  your  judgment  as  we  may  only 
pass  upon  the  matter  as  submitted  in  your  letter. 


Tours  very  truly. 


approved:  7kssj  ~i;.  HHTITgram 

Assistant  Attorney-General. 


ROY  MoKITTRIOK 
Attorney-General . 


JLH/af j 


JACKSON  COUNTY  BOARD  OF  ELECT  CON  COMM T SS r ONERS : May  conduct 

intermediate  registration  in  any  manner  they 
deem  advisable. 


August  24,  1934. 


• FILED 

i/Oi 

Hon.  Fred  A,  Boxley, 

County  Counselor, 

1112  Commerce  Building, 

Kansas  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
August  17  with  reference  to  the  power  of  the  Board  of  Election 
Commissioners  of  Jackson  County  to  hold  intermediate 
registration. 

Section  10524,  R.3.  Mo.  1929  provides  in  part  as 

follows: 


"The  board  of  election  commis- 
sioners may  from  time  to  time,  as 
in  the  judgment  and  discretion  of 
the  board  may  seem  neoessary  cause 
intermediate  registration  to  be  made  in 
such  manner  and  form  as  to  said  board 
may  be  deemed  advisable.  Said  board 
of  election  commissioners  may  require 
the  judges  and  clerks  to  make  such 
intermediate  registration  in  the 
various  precincts  in  said  county  or 
the  board  of  election  commissioners  as 
a board  of  registry  may  hold  sessions 
in  each  township  in  said  county  for 
the  purpose  of  making  an  intermediate 
registration,  said  board  of  election 
commissioners  acting  as  judges  and 
the  clerks  of  said  board  of  election 
commissi  oners  acting  as  registry  clerks.  ***** 

Section  10525,  R.S.  Mo.  1929  provides  in  part  as 

follows : 

„****Sald  poara  of  election  conualssi oners 
shall  also  have  full  power  and  authority 
to  make  any  necessary  rules  and  regula- 
tions for  the  conducting  of  the  business 
of  said  board  and  for  the  expeditious 
and  efficient  handling  of  the  business 
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of  said  board  and  of  the  board 
of  registry  thereof. " 

The  question  now  before  us  is  whether  or  not  the  Board  of 
Election  Commissioners  may  provide  for  intermediate  registration 
in  a manner  other  than  that  provided  or  "suggested’’  in  Section 
10524,  R.S.  Mo.  1929.  This  point,  of  course,  resolves  itself 
into  the  question  of  whether  or  not  the  statute  is  mandatory  or 
directory  only.  In  this  connection  it  must  be  remembered  that 
the  word  "may"  is  only  to  bo  construed  as  mandatory  for  the  purpose 
of  sustaining  or  enforcing  a right,  but  never  for  creating  one. 

Tho  correct  rule  is  announced  in  the  case  of  Granite 
Bituminous  roving  Company  v.  McManus,  129  S.77.  448,  144  Mo.  App. 
593,  wherein  the  Court  said  (l.c.  607): 

"The  distinction  between  mandatory 
and  directory  enactments  has  often 
been  under  consideration  by  the  oourts. 

Into  which  of  these  classes  any  given 
statute  falls  is  to  be  determined 
by  its  character  and  purpose.  If  no 
substantial  rights  depend  upon  it  and 
no  injury  can  result  from  ignoring  it, 
and  the  purpose  of  the  Legislature  can 
be  accomplished  in  a manner  other  than 
as  prescribed  therein  and  substantially 
the  same  results  obtained,  then  the 
statute  will  generally  be  regarded  as 
directory." 

There  is  no  Question  but  that  substantial  rights  depend 
upon  the  having  of  an  intermediate  registration  in  Jackson  County. 
In  view  of  this  fact,  we  conclude  that  the  word  "may",  as  used 
in  line  2 of  Section  10524,  B.S.  Mo.  1929,  is  mandatory  in  that 
the  Board  of  Election  Commissioners  must  have  an  intermediate 
registration;  however,  the  method  of  having  this  intermediate 
registration  is  a matter  upon  which  no  substantial  ^l^hts  depend, 
and  the  word  "may"  as  used  in  the  second  .line  of  said  section 
may  be  construed  to  be  directory  only.  We  conclude  that  it 
was  also  the  intention  of  the  Legislature  to  leave  to  the  Board 
of  Election  Commissioners  the  manner  and  form  of  having  such  an 
intermediate  registration. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  by 
reason  of  the  plain  language  of  Section  10524,  R.S.  Mo.  1929, 
and  the  power  to  make  rules  and  regulations  granted  to  the  Board 
of  Election  Commissioners  under  jeotion  10525,  R.S.  Vo.  1929,  that 
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the  Board  of  Election  Commissioners  may  conduct  intermediate 
registration  in  Jackson  County  in  any  manner  they  may  deem 
ad vl sable. 

In  the  Instant  case  it  appears  that  the  handling  of  the 
intermediate  registration  in  a manner  other  than  that  provided 
in  Sec.  10524,  R.S.  t'o.  1929  will  make  for  a more  expeditious 
and  efficient  handling  of  the  business  of  said  Board,  and  if 
such  be  the  case,  it  is  the  opinion  of  this  department  that  the 
Board  of  Election  Commissioners  of  Jackson  County  has  full  pov;er 
to  handle  the  intermediate  registration  in  this  manner. 


Respectfully  submitted. 


GILBERT  LAMB, 

Assistant  Attorney  General. 


AP  ROVED: 


SoyWTWrTcTT 

Attorney  General 


GL : AH 


LIQUOR  CONTROL  ACT:  Intoxicating  malt  liquor  is  excepted  from  provisions 
of  gee.  13- a and  may  be  sold  by  the  drink  providing  other  qualif xeat  ions 

of  act  are  complied  with 


September  4,  1934* 


Hon.  C.D.  Bray,  City  attorney. 
City  of  Campbell, 

Campbell,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  of  facts: 

„****In  view  Qf  these  provisions, 
can  a person  legally  engage  in  said 
business  by  obtaining  a license  from 
the  state  and  county  but  not  from  the 
, city?  Would  he  not  be  violating  the 
state  law  by  so  doing  because  the  state 
law  says  he  must  have  a license  from 
the  city.  It  is  mandatory,  not 
optional. 

Assuming  that  the  city  had  failed,  neg- 
lected, or  even  refused  to  license  said 
business,  or  failed,  neglected  or  refused 
to  pass  an  ordinance  providing  for  such 
license,  would  this  fact  bar  a prosecu- 
tion by  the  state  for  engaging  in  said 
business  without  having  first  obtained 
the  city  license?  Please  keep  in  mind 
the  state  law  says  he  must  have  the  oity 
license.  No  exceptions  or  exemptions  in 
any  contingency. " 

Section  22  of  the  Liquor  Control  Act  of  the  state  of 
Missouri  provides  in  part  as  follows: 

"Malt  liquor  containing  alcohol  in  excess 
of  three  and  two- tenths  (3.2$)  per  cent 
by  weight  and  not  in  excess  of  five  per 
cent  (5£)  by  weight,  manufactured  from 
pure  hops  and/or  pure  extract  of  hops  and/ 
or  pure  barley  malt  and/or  wholesome  grains 
or  cereals  and  wholesome  yeast  and  pure 
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water,  may  be  sold  by  the  drink  at 
retail  for  consumption  on  the  premises 
where  sold,  when  the  person,  partnership 
or  corporation  desiring  to  sell  said 
malt  liouor  by  the  drink  at  retail  for 
consumption  on  the  premises  whore  sold 
shall  have  been  licensed  so  to  do  by 
the  incorporated  city  and  county  in 
which  ho  proposes  to  operate  his  business, 
and  has  procured  a license  so  to  do  from 
the  State  Supervisor  of  Liquor  Control." 

Section  25  of  the  Liouor  Control  Aot  of  the  State  of 
Missouri  provides: 

"The  Board  of  Aldermen,  City  Council 
or  other  proper  authorities  of  incorpo- 
rated cities  may  charge  for  licenses 
issued  to  manufacturers,  distillers, 
brewers,  wholesalers  and  retailers  of 
all  intoxicating  liquor,  within  their 
limits,  fix  the  amount  to  be  charged 
for  such  license,  and  provide  for  the 
collection  thereof,  make  and  enforce 
ordinances  for  the  regulation  and  con- 
trol of  the  sale  of  all  intoxicating 
liquor  within  their  limits,  not 
inconsistent  with  the  provisions  of 
this  act,  and  provide  for  penalties  for 
the  violation  thereof." 

It  will  be  noticed  that  in  Section  25,  supra,  the  Legisla- 
ture of  the  State  of  Missouri  said  in  effect  that  cities  may 
charge  for  licenses,  etc.  In  the  case  of  State  ex  rel.  'yger  v. 
Holt  County  Court,  39  Mo.  l.c.  524,  the  Court  said  in  construing 
the  word  "may": 

"Quite  a list  of  authorities,  touching 
the  proper  construction  of  the  word 
♦may*  as  used  in  statutory  enactments, 
has  been  presented  in  the  petitioner’s 
brief,  all  of  which  have  been  carefully 
examined.  These  authorities  are  uni- 
formly to  the  effect  that  the  word  is 
only  to  be  construed  as  mandatory  for 
the  purpose  of  sustaining  or  enforcing 
a right,  but  never  to  create  one." 

It  is  apparent  from  a consideration  of  Section  25  that  the 
Legislature  merely  intended  to  give  cities  the  power  to  charge 
for  licenses,  and  did  not  Intend  in  any  way  to  make  it  mandatory 
upon  them  to  do  so.  In  other  words.  Section  25  is  directory  only 


Hon.  C.D.  Dray- 


Sept.  4,  1934. 


-a- 


and  cannot  be  construed  to  be  mandatory. 

Section  22  of  the  Liquor  Control  Act  requires  as  condi- 
tions precedent  to  the  legal  sale  of  intoxicating  ualt  liouor  that 
the  vendor  shall  obtain  a license  from  the  city,  county  and  state. 

It  is  apparent  from  the  face  of  the  Aet,  therefore,  that  if  the 
vendor  fails  to  obtain  any  one  or  more  of  these  liconses,  he  ia 
guilty  of  a violation  of  the  Liquor  Control  Act  of  Missouri  and  is 
subject  to  prosecution  therefor. 

Section  43  of  the  Liquor  Control  \ct  provides: 

"Any  parson  violating  any  of  the 
provisions  of  this  act,  except 
where  some  penalty  is  otherwise 
provided,  shall  upon  conviction 
thereof  be  adjudged  guilty  of  a 
misdemeanor. " 

However,  Section  22  must  bo  construed  in  connection  with 
Section  25,  and,  if  the  city  fail  to  provide  for  a license,  the 
failure  of  the  vendor  to  have  such  license  could  not  be  construed 
to  be  a violation  of  the  Act.  In  other  words,  3ection  22  only  makes 
it  mandatory  to  have  county  and  city  licenses  i£  the  county  and 
city  provide  for  same. 

The  City  of  Campbell  is  a city  of  less  than  20,000  inhabi- 
tants. Therefore,  by  Section  13-a  of  the  Liquor  Control  Act  of 
Missouri,  intoxicating  liquor  may  not  be  sold  by  the  drink  until  , 
such  sale  shall  have  been  authorized  by  a vote  of  the  majority  of 
the  qualified  voters  of  said  city;  however,  the  Legislature  saw  fit 
to  except  intoxicating  melt  liquor  from  the  provisions  of  this 
Beotlon  so  that  under  the  Liquor  Control  Act  of  Missouri  intoxioating 
malt  liquor  may  be  sold  by  the  drink  at  retail  for  consumption  on 
the  premises  where  sold,  provided  the  other  oualifi oat ions  of  the 
Act  are  complied  with. 

If  the  City  of  Ca  ipbell  has  failed  or  neglected  to  pass 
an  ordinance  providing  for  the  license  as  required  under  Section  22 
heretofore  referred  to,  it  is  our  opinion  that  since  Section  25  of 
the  Act  granting  to  cities  the  power  to  charge  for  such  licenses 
is  a directory  statute  only  and  not  mandatory,  it  is  not  a violation 
of  the  Licuor  Control  Act  to  sell  intoxicating  malt  liquor  by  the 
drink  in  the  City  of  Campbell  without  a license  from  said  city, 
provided  the  required  licenses  are  obtained  from  the  state  and  county. 

Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


Ice  Cream 


/ 


Manufacturer  of  ice  cream  oper- 
ating ohain  of  stores  and  selling 
ice  cream  at  retail  through  said 
stores  with  no  element  of  resale 
is  a retail  manufacturer  and 
subject  only  to  the  $5*00  license 
tax  under  section  13071,  Laws  1933, 
r • page  254. 


September  12,  1934. 


Hon.  J.  G.  Breshears, 
Commissioner  of  Agriculture, 
Jefferson  City,  Missouri. 

Lear  Sir:- 


We  hare  your  letter  of  July  11,  1934,  in  which  an  opinion 
was  requested  as  follows: 

"With  reference  to  Artiole  5,  Chapter  93,  sections 
13,068  to  13,076  ine lustre,  lee  Cream,  as  amended  1933,  from  the 
standpoint  of  revenue  collection,  we  urgently  need  your  adrioe 
upon  the  following  question: 

"Can  a wholesale  lioense  be  required  of  a manu- 
facturer of  ice  cream  who  operates  a chain  or  group  of  retail 
stores  located  in  different  sections  of  a city  and  sells  the 
product  at  his  places  of  business? 

"For  example,  the  Walgreen  Company  operates  not 
less  than  27  stores  in  St.  Louis,  yet  seeks  to  get  by  with 
paying  $5.00  for  a retail  license,  whloh  retail  lioense  of 
$5.00  we  hold  was  intended  for  one  stare  only,  but  whioh 
Walgreen  insists  should  license  all  their  27  stores.  This 
seems  unfair  and  inequitable  to  the  individual  store  making 
its  ice  cream  for  its  own  use,  yet  paying  $5.00. 

"This  is  not  the  only  lnstanoe,  yet  this  is  the 
outstanding  case." 

Section  13071,  Revised  Statutes  of  Missouri,  1929,  as 
reenacted  in  Laws  1933,  page  254,  provides  a license  tax  in  oltlSa  of 
over  five  thousand  inhabitants  of  one  hundred  dollars  for  manufacturers 
of  ice  cream  for  sale  at  wholesale,  and  five  dollars  for  manufacturers 
of  ice  cream  for  sale  at  retail.  The  terms  "wholesale  manufacture"  and 
"retail  manufacture"  are  defined  in  the  above  mentioned  seetion  as  follows: 

"For  the  purpose  of  this  article,  the  term 
"wholesale  manufacture*  shall  include  every  manufacturer 
of  ice  cream  who  sella  at  wholesale  for  resale,  and  the 
term  'retail  manufacture'  shall  include  every  manufacturer 
who  manufactures  and  sells  ice  cream  at  retail." 
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The  above  definition  is  identical  with  the  definition 
contained  in  the  1929  section. 

We  oan  readily  see  the  point  of  view  as  expressed  in 
your  letter,  hut  in  ylew  of  the  aboye  definltiye  section  we  haye  no 
oholoe  but  to  hold  that  the  acre  fact  that  a manufacturer  of  ice  cream 
operates  a number  of  stores  through  which  he  sells  his  ice  cream  at  retail 
does  not  make  him  a wholesale  manufacturer.  As  long  as  he  sells  the 
loe  cream  dlreot  to  the  publio  through  his  stores,  and  there  is  no  ele- 
ment of  resale,  he  qualifies  as  a retail  manufacturer  and  oan  operate 
on  the  fire  dollar  license  fee. 

In  our  opinion,  the  only  way  to  correot  the  eril 
alluded  to  in  your  letter  is  through  legislative  enactment  further 
qualifying  "retail  manufacture". 


Very  truly  yours. 


CMHJr :LG 


CHA3.  M.  HoWELL,  Jr. 
Assistant  Attorney  General 


Approve  d : 


Attorney  General 


CFFICF^S  OF  COUNTY: 


One  cannot  be  candidate 
for  both  the  olfice  of 
Justice  of  the  Peace  and 
Probate  Judge  at  same 
time* 


September  16th,  1954. 


Mr.  John  M.  Bragg, 

Prosecuting  Attorney  Douglas  County, 

Ava,  Missouri. 

Dear  Sir:- 

We  have  your  letter  of  August  25,  1934,  in  whloh  was 
contained  a request  for  an  opinion  as  follows: 

"Mr.  Win.  Fletcher  of  Douglas  County,  Missouri,  has 
received  the  nomination  for  Probate  Judge  and  also  for 
Justice  of  Peaoe  of  Benton  Township*  He  contends  that 
he  oan  hold  both  offices  as  the  office  of  Justice  of  Peace 
is  excepted  from  the  provision  of  Section  18  of  Article  9 
of  the  Constitution  of  the  State  of  Missouri,  however. 

Section  10244  of  R.  S.  Mo*  that: 

" ’ Mo  person  shall  aooept  a nomination  to  nor  be 
published  as  a candidate  for  more  than  one  office.' 

"I  would  appreciate  very  much  your  opinion  as  to 
whether  or  not  his  name  should  be  printed  on  the  ticket 
for  the  general  election  as  a candidate  for  both  offices.” 

Section  10244,  Revised  Statutes  of  Missouri,  1929,  provides 

as  follows: 


"Sec*  10244.  CERTIFICATE  TO  CONTAIN  ONE  NAME,  etc.- 
No  certificate  o fnnomination  shall  oontain  the  name  of  more 
than  one  candidate  for  each  office  to  be  filled*  No  person 
shall  Join  in  nominating  more  than  one  nominee  for  each 
office  to  be  filled;  and  no  person  shall  accept  a nomination 
to  nor  be  published  as  a candidate  for  more  than  one  offloe. 

TUnd erllnlng  ours). 

The  above  quoted  statutory  section  is  very  plain  to  the 
effect  that  one  shall  not  be  a candidate  for  more  than  one  office  at 
the  same  time,  hence,  we  have  no  ohoioe  but  to  hold  that  Mr*  Fletcher 
does  not  have  the  right  to  have  his  name  placed  on  the  ticket  for 
more  than  one  of  the  offices  mentioned.  The  office  of  probate  Judge 
is,  of  course,  a constitutional  office  and  in  the  case  of  State  vs. 
Pollock  (276  S*  W.  20,  l.c*  21)  the  office  of  Justice  of  the  peaoe 
was  held  to  be  such  also* 
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We  do  not  here  pass  on  the  question  of  whether  car  not 
a man  already  holding  one  of  the  aforesaid  offices  could  legally 
run  for  or  hold  the  other  one  in  addition  thereto,  We  merely 
say  that  under  the  section  above  quoted  he  cannot  be  a candidate 
for  both  offices  at  the  same  time. 

In  view  of  the  above,  we  need  not  consider  the  con- 
stitutional section  referred  to  by  Hr.  Fletcher.  It  may  be  well 
to  add,  however,  that  in  the  case  of  Nlokleson  vs,  City  of  Hardin, 
281  8,  W.  359,  l,o,  360,  that  section  of  the  constitution  was  held 
to  apply  only  to  cities  and  counties  having  a population  of  more 
than  two  hundred  thousand  inhabitants, 

Ur,  Fletcher's  name,  therefore,  should  not  be  printed  on 
the  ticket  for  the  general  election  as  a candidate  for  both  offices. 

Very  truly  yours, 


CMHjr:MB 


CHARLES  M.  HOW  JLL,  Jr., 
Assistant  Attorney-General, 


APPROVED : 


At  tome  y-General 


UNCLAIMED  MONEY.  Who  has  right  to  money  seized  with  gambling  device 

when  no  claim  is  made  therefor? 


October  23,  1934. 


Hon.  Herbert  M.  Braden, 

Prosecuting  Attorney  Livingston  County, 
Chillicothe,  Missouri. 


Dear  Sir: 


A request  for  an  opinion  has  been  received  from  you 
under  date  of  September  20th,  such  request  being  in  the  follow- 
ing terms : 


"I  am  writing  for  an  opinion  as  to  what  should 
be  done  with  the  money  taken  out  of  devices, 
such  as  slot  machines,  which  are  seized  under 
Section  3783  Mo.  R.  S.  1929  and  destroyed  under 
Section  3787  Mo.  R.  S.  1929,  where  no  claim  is 
made  by  any  person  to  the  ownership  of  said  slot 
machines  and  where  no  criminal  prosecutions  are 
instituted. " 


I 

WHO  OWNED  MONEY  WHEN  SEIZED? 

Before  discussing  the  practical  problem  of  what  should 
be  done  with  this  money,  it  is  important  to  trace  the  ownership  of 
it.  The  most  usual  type  of  slot  machine  is  constructed  in  the  man- 
ner of  a strong  box,  access  to  which  is  by  a key  controlled  by  the 
owner.  Such  machine  has  within  it  a mechanical  device  which  displays 
one  or  more  dials  consisting  of  series  of  numbers  or  symbols  and  when 
a coin,  usually  a five-cent  piece  or  a twenty-f ive-cent  piece,  is  in- 
serted in  the  slot  machine,  which  insertion  allows  a lever  to  be  re- 
leased which  sets  the  machinery  in  motion,  the  dials  move,  and  after 
rotating  so  as  to  show  the  various  numbers  or  symbols  on  them  they 
come  to  rest  with  only  one  number  or  symbol  showing  on  each  dial,  and 
if  this  number  or  symbol  or  combination  of  the  same  is  designated  on 
the  machine  as  a winning  number  or  symbol  or  combination,  the  number 
of  coins  to  which  it  entitles  the  player  are  released  and  ejected  from 
the  machine. 

When  a player  inserts  a coin  into  the  machine  it  is  his  in- 
tention permanently  to  part  with  the  possession  of  it.  Even  if  he 
should  succeed  in  securing  as  the  result  of  that  particular  play  the 
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maximum  return  of  coins,  he  would  not  receive  back  the  particular 
coin  with  which  he  has  played  because  such  coin  would  be  the  last 
coin  in  the  machine  to  be  paid  out,  and  if  the  machine  is  working 
properly  it  will  only  ultimately  pay  out  a certain  proportion  of 
the  total  coins  put  in,  which  fact  would  presumably  be  known  to  the 
player.  His  intention  at  the  time  of  playing  is  important  because 
upon  it  will  depend  the  ownership  after  play  of  the  coin  which  he 
has  inserted.  To  pass  title  to  a coin  it  is  necessary  to  deliver 
it  with  the  intention  of  passing  title  from  ones  self  and  it  seems 
not  open  to  doubt  that  the  man  who  inserts  his  coin  in  the  slot 
machine  and  pulls  the  lever  does  deliver  it  into  the  possession  of 
the  person  owning  the  machine  and  makes  such  delivery  with  the  in- 
tention of  permanently  conveying  away  both  title  and  possession. 
Consequently  at  the  time  these  machines  and  the  money  therein  were 
seized  the  persons  who  had  put  their  coins  into  the  machines  no 
longer  had  title  to  them  and  are  not  now  the  owners.  Of  course, 
under  the  Missouri  statutes  one  who  has  lost  money  gambling  is  en- 
titled to  bring  an  action  for  its  recovery,  (R. S. Missouri , 1929, 

Section  3005)  , but  by  Section  3013  the  statute  of  limitations  for 
such  an  action  is  only  three  months.  Assuming  that  it  would  be 
possible  for  a person  who  has  played  these  machines  within  the  last 
three  months  to  sustain  the  burden  of  proof  as  to  the  number  of 
coins  which  he  played,  it  would  seem  that  the  possibility  of  such  a 
suit  being  successfully  maintained  would  be  sufficiently  remote  so 
that  it  might  be  disregarded.  The  statutes  which  have  just  been  cited 
show  clearly  that  title  to  money  lost  in  a gambling  transaction  does 
pass  to  the  winner  and  there  would  seem  no  doubt  that  the  title  to 
these  coins  in  these  slot  machines  did  pass  at  the  time  of  pay  to  the 
owner  of  the  machines  (or  the  persons  entitled  to  the  same  under  con- 
tract with  the  owner) . 

One  difficulty  might  exist  as  to  the  acquisition  of  title 
by  the  owner  of  the  machine  in  that  an  acceptance  of  delivery  and 
title  and  some  sort  of  an  intent  to  take  possession  is  usually  necessary 
on  the  part  of  the  person  acquiring  possession  or  title,  and  presumably 
the  owner  of  this  machine  would  not  know  at  any  given  time  how  many 
coins  had  been  inserted  in  the  machine  and  consequently  it  might  be 
argued  that  he  could  not  intend  to  take  possession  of  something  of  the 
existence  of  which  he  was  not  aware.  However,  under  the  law  of  this 
State  the  possession  of  and  intent  to  possess  the  container  in  which 
something  else  has  been  deposited  carries  with  it  a sufficient  intent 
to  possess  that  which  is  deposited  in  it.  See  Foster  v.  Fidelity  Safe 
Deposit  Company,  162  Mo.  App.  165,  145  S.  W.  139  (1912),  affirmed  264 
Mo.  89,  174  S.  W.  376  (1915). 

The  statute  under  which  these  slot  machines  and  money  were 
seized  provides  that  they  shall  be  returned  to  the  owner  if  they  are 
not  objectionable  per  se  (R.  S.  Missouri,  1929,  Section  3787).  Conse- 
quently, under  the  facts  as  set  out  in  your  letter,  the  owner  of  this 
money,  who  is  the  owner  of  the  slot  machine  or  his  assignee,  would 
have  a present  right  (as  soon  as  it  was  decided  that  this  money  was 
not  to  be  used  in  a criminal  proceeding  as  evidence  and  the  judge  had 
so  ordered  under  Section  3787)  to  claim  such  money  and  have  it  de- 


3.  Hon.  Herbert  M.  Braden. 


October  23,  1934. 


livered  over  to  him. 


II 

WHAT  IS  NOW  TO  BE  DONE  WITH  THIS  MONEY? 


As  we  understand  the  facts  as  set  out  in  your  letter, 
the  owner  of  the  slot  machines  has  definitely  by  his  acts  indi- 
cated that  he  has  given  up  any  idea  of  ever  claiming  any  of  this 

money,  and  we  assume  that  such  acts  are  such  that  a jury  or  a 

court  would  regard  them  as  indicating  a definite  intention  to  give 
up  any  claim  to  this  money.  As  was  pointed  out  above,  there  is  no 
doubt  that  the  slot  machine  owner  owns  the  money  and  could  claim 
it.  The  question  that  remains  is  what  the  County  officials  are  to 
do  with  it  now  that  the  owner  has  abandoned  it. 

R.  S.  Missouri,  1929,  Chapter  126  (Sections  14227-14237) 
relates  to  the  disposition  of  lost  and  unclaimed  property.  Section 
14227  defines  the  scope  of  the  chapter  and  provides  as  follows: 

"If  any  person  finds  any  money,  goods,  right  in 

action,  or  other  personal  property,  or  valuable 
thing  whatever,  of  the  value  of  ten  dollars  or 
more,  the  owner  of  which  is  unknown,  he  shall, 
within  ten  days,  make  an  affidavit  before  some 
justice  of  the  county,  stating  when  and  where  he 
found  the  same,  that  the  owner  is  unknown  to  him, 
and  that  he  has  not  secreted,  withheld  or  disposed 
of  any  part  thereof." 

The  use  of  the  underlined  word  "finds"  eliminates  the  present  facts 
from  the  scope  of  such  chapter  because  it  is  impossible  to  have  a 
finder  of  something  which  has  not  been  lost. 

"Property  in  the  possession  of  another  cannot  be 
found,  in  the  sense  of  the  law  of  lost  property, 
for  the  reason  that  it  is  not  lost.  Even  if  dis- 
covered in  possession  of  the  thief  who  stole  it, 
the  discoverer  has  not  found  it,  for  the  reason 
that  being  in  the  thief's  possession,  it  is  not 
lost.  If,  therefore,  the  money  in  controversy  was 
in  the  possession  of  defendant  when  discovered  by 
plaintiff,  plaintiff  could  not  have  found  it,  as 
that  word  is  understood  in  the  law  of  lost  property." 
(Foster  v.  Safe  Deposit  Co.,  162  Mo.  App.  165,  167, 

145  S.  W.  139  (1912),  affirmed  264  Mo.  89,  174  S.  W. 

376  (1915).) 

At  the  time  of  the  seizure  of  these  slot  machines  and  money  the 
possession  and  title  to  the  money  was  in  the  owner  of  the  machines. 
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Chapter  III  of  R.  S.  Missouri,  1929,  Article  I,  relates 
to  escheats  to  the  State,  but  an  examination  of  such  article  will 
show  that  the  facts  under  consideration  do  not  fall  within  that 
article  and  consequently  there  is  no  escheat. 

In  the  case  of  Foster  v.  Safe  Deposit  Co.,  supra,  the 
Court  was  attempting  to  analyze  the  possible  methods  by  which  one 
could  divest  himself  of  title  to  his  own  property  (aside  from 
conveyances  to  particular  persons) . The  Court  said: 

"Property  may  be  separated  from  the  owner  by 
being  abandoned,  or  lost,  or  mislaid.  In  the 
first  instance,  it  goes  back  into  a state  of 
nature,  or,  as  is  most  commonly  expressed,  it 
returns  to  the  common  mass  and  belongs  to  the 
first  finder,  occupier  or  taker.  In  the  second 
instance,  to  be  lost,  it  must  have  been  unin- 
tentionally or  involuntarily  parted  with,  in 
which  case  it  is  also  an  object  which  may  be 
found  and  the  finder  is  entitled  to  the  posses- 
sion against  every  one  but  the  true  owner.  But, 
if  it  is  intentionally  put  down,  it  is  not  lost 
in  a legal  sense,  though  the  owner  may  not  re- 
member where  he  left  it,  and  cannot  find  it.  For 
'the  loss  of  goods,  in  legal  and  common  intend- 
ment , depends  upon  something  more  than  the  knowl- 
edge or  ignorance,  the  memory  or  want  of  memory, 
of  the  owner  at  any  given  moment.'" 

In  the  case  under  consideration  it  is  apparent  that  there  has  been 
no  sale,  assignment  or  conveyance  to  any  particular  person,  nor  has 
there  been  any  loss  of  the  property  or  mislaying  of  the  property  in 
a legal  sense.  The  only  other  remaining  way  of  divesting  ones  self 
of  title  to  property  is  in  the  opinion  just  quoted,  that  of  aban- 
donment, and  it  would  seem  that  the  facts  furnished  by  you  would 
warrant  an  inference  of  legal  abandonment. 

It  is  perfectly  possible  to  abandon  possession  and  title 
to  something  which  might  involve  one  in  liability  if  title  were 
retained.  Thus  in  the  case  of  State  Banking  Co.  v.  Hinton,  172 
S.  E.  42  (Ga.  1933) , bank  stock  which  by  statute  imposed  liability 
to  a 100%  assessment  was  held  susceptible  of  abandonment  by  the 
legatees  thereof.  The  Court  said: 

"The  plaintiff  also  seems  to  entertain  the  idea 
that  some  one  must  of  necessity  own  the  stock. 

That  theory  is  not  sound.  Property  of  any  kind, 
valuable  or  otherwise,  may  be  disowned.  1C.  J. 

12,  Sec.  20.  More  especially  may  one  disown  or 
refuse  to  accept  things  once  of  value,  but  now 
worthless.  A worthless  check,  a promissory  note, 
can  be  cast  away  or  destroyed  by  its  owner.  It 
is  not  property  because  it  is  worthless,  and  no 
one  is  required  to  own  it." 
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Where  property  has  been  abandoned  for  any  reason  the 
first  person  to  take  possession  of  it  with  intent  permanently 
to  appropriate  it  to  his  own  use  becomes  the  owner  thereof  be- 
cause as  was  pointed  out  above  in  the  quotation  from  Foster  v. 

Fidelity  Safe  Deposit  Company,  when  property  is  abandoned  its 
ownership  and  possession  return  to  something  akin  to  a state  of 
nature.  In  the  case  of  Crosson  v.  Lion  Oil  & Refining  Co. , 275 
S.  W.  899  (Ark.  1925),  the  ownership  of  oil,  a portion  of  which 
was  abandoned  by  the  owner  of  the  well  as  it  came  out  of  the  well, 
was  involved,  and  the  Court  is  adjudicating  the  rights  of  the 
claimants  thereto  said: 

"Property  is  said  to  be  abandoned  when  it  is 
thrown  away  or  its  possession  voluntarily  for- 
saken by  the  owner,  in  which  case  it  will  be- 
come the  property  of  the  first  occupant.  * * * 

Hence  it  will  be  seen  that  * * * when  the  oil 
operators  in  the  California  case  abandoned  the 
waste  oil  by  voluntarily  letting  it  flow  into 
the  creek  without  any  intention  of  reclaiming 
it,  the  first  owner  proprietor  would  have  the 
right  to  acquire  it." 

See  also  Duvall  v.  White,  42  Cal.  App.  305,  189  Pac.  324  (1920); 
Humphreys  Oil  Co.  v.  Liles,  262  S.  W.  1058  (Tex.  1924),  affirmed 
277  S.  W.  100  (1925) . 

From  the  above  principles  it  is  deduced  that  when  the 
owner  abandoned  this  property  the  possession  of  the  Sheriff  ripened 
into  title  which  the  Sheriff  held,  of  course,  only  in  a representa- 
tive capacity  on  behalf  of  the  County. 

One  more  word  must  be  added.  We  have  assumed  in  the  fore- 
going that  the  acts  of  the  owner  have  been  sufficient  to  constitute 
a complete  abandonment,  in  which  event  the  title  of  the  County  is  now 
complete  and  the  money  could  be  directly  turned  into  the  general 
revenue  fund  of  the  County.  However,  if  this  assumption  is  incorrect 
and  the  only  basis  for  the  inference  of  abandonment  is  the  fact  that 
no  claim  has  been  made  by  the  owner,  as  was  pointed  out  above,  the 
owner  can  make  such  claim  until  the  statute  of  limitations  against 
such  claim  would  expire  (and  this  would  presumably  be  three  years 
under  R.  S.  Missouri,  1929,  Section  863),  so  if  no  definite  acts 
constituting  abandonment  have  transpired  the  money  should  be  held  by 
the  Sheriff  or  officer  now  having  custody  of  it  until  such  three  year 
period  from  the  date  of  the  decision  that  such  money  is  no  longer 
necessary  as  evidence  elapses. 

In  conclusion  it  is  our  opinion  that  this  money  should  now 
be  turned  into  the  general  revenue  fund  of  the  County  and  that  no 
further  claim  therefor  can  be  made  if  there  has  been  a definite  abandon- 
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ment,  but  that  if  such  abandonment  has  only  consisted  to  date  of 
a failure  to  make  claim  for  such  money,  the  true  owner,  who  is 
the  owner  of  the  slot  machines  or  his  assignee,  could  make  claim 
for  it  and  it  should  be  delivered  to  him  if  such  claim  is  made 
within  three  years,  and  that  if  no  such  claim  is  made  within  three 
years  at  that  time  it  should  be  turned  into  the  general  revenue 
fund  of  the  County  as  having  been  abandoned. 

Very  truly  yours , 


EDWARD  H.  MILLER 
Assistant  Attorney-General 


APPROVED: 


Attorney-General 


SCHOOLS: 


Right  of  non-resident  tmoils  to  attend  in 
district  where  parent  pays  taxes. 


November  9,  1934. 


Honorable  John  M. Bragg 
Prosecuting  Attonney 
Douglas  County 
Ava,  Missouri 

Dear  Sir* 


// 


V 


This  is  to  acknowledge  your  letter  as  follows: 

"I  want  your  opinion  on  Section  9207 
Revised  Statutes  of  Missouri,  1929. 

"Mr.  Riley  owns  land  in  an  adjoin- 
ing school  district  and  pays  taxes 
on  the  sane.  The  School  District 
or  the  Board  have  refused  to  allow 
Mr.  Riley1 s children  to  attend  the 
school  in  the  adjoining  district. 

One  of  our  local  attorneys  has  ad- 
vised the  school  board  that  it  can 
refuse  attendance  on  non-resident 
children,  when  the  parents  own  land 
in  the  district  and  nay  tones  on  the 
same. 


"Please  foive  me  your  opinion  on 
this  Statute." 


The  answer  to  your  inquiry  is  found  in  Section 
9207,  R.  S.  Mo.  1929,  wnich  provides  as  follows: 

"The  board  shall  have  power  to  make 
all  needful  rules  and  regulations 
for  the  organization,  grading  and 
government  in  their  school  district- 
said  rules  to  take  effect  when  a 
copy  of  the  same,  duly  signed  by 
order  of  the  board,  is  deposited 
with  the  district  clerk,  whose  duty 
it  shall  be  to  transmit  forthwith 
a copy  of  the  same  to  the  teachers 
employed  in  the  schools;  said  rules 
may  be  amended  or  repealed  in  like 
manner.  They  shall  also  have  the 
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power  to  suspend  or  expell  a pupil 
for  conduct  tending  to  the  demora- 
lization of  the  school,  after  notice 
and  a hear ing  upon  charges  preferred, 
and  my  admit  pupils  not  residents 
within  the  district,  and  prescribe 
the  tuition  fee  to  be  paid  by  the 
same:  Provided,  that  the  following 
children,  if  they  be  unable  to  pay 
tuition,  shall  have  the  privilege 
of  attending  school  in  any  district 
in  this  state  in  which  they  may 
have  a permanent  or  temporary  home: 

1’irst,  orphan  children;  second, 
children  bound  as  apprentices;  third, 
children  with  only  one  parent  liv- 
ing, and  fourth,  children  whose 
parents  do  not  contribute  to  their 
support:  Provided  further,  that 

any  person  pay in^  a school  tax  In 
any  other  district  than  that  In 
which  he  res  Ides  shall  be  entitled 
to  send  hl3  or  her  children  to 
school  In  the  district  in  which 
such  tax  is  paid  and  receive  cre- 
dit on  the  amount  chafed  for  tui- 
tion to_  the  extent  of  such  school 
tax."  (Underlining  ours)'* 

You  state  that  a local  attorney  advised  the 
school  district  that  It  can  refuse  attendance  to  non- 
resident children  of  parents  owning  land  in  the  district 
and  paying  taxes  on  the  same*  ividently  the  local  at- 
torney 1s  confusing  the  case  of  -State  ex  rel*  Mildred 
Burnett  v.  School  District  of  the  City  of  Jefferson 
(not  yet  reported)  when  he  arrived  at  such  a conclusion* 
It  1 8 true  that  in  the  Burnett  case,  supra,  the  Supreme 
Court  of  Missouri  recently  held  that  a high  school  re- 
ceiving state  aid  would  not  have  to  admit  non-resident 
pupils;  neither  could  such  be  compelled  to  admit  dame  by 
mandamus*  However,  in  that  case  the  question  of  a person 
owning  property  In  Jefferson  City  and  paying  taxes  there- 
on was  not  Involved*  The  only  matter  before  the  court 
te*ng  that  a non-resident  pupil,  properly  qualified  as  to 
age,  desired  to  attend  high  school  in  Jefferson  City 
without  paying  tuition*  It  was  not  shown  In  that  case 
that  Mildren  Burnett  was  an  ofphan  or  that  her  parents 
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owned  property  In  the  Jefferwon  City  district  and  paid 
taxes  thereon.  Thus,  the  burnett  case  is  not  authority 
for  a school  to  refuse  admittance  unless  the  facts  are 

analogous. 


In  Section  9207,  supra,  the  broad  general  propo- 
sition is,  "and  may  adroit  pupils  not  residents  within  the 
district",  but  shcn  broad  principle  has  certain  exceptions, 
namely,  "that  the  following  children  if  they  be  unable  to 
pay  tuition  shall  have  the  privilege  of  attending  school  ih 
any  district  in  this  State  in  which  they  have  a permanent 
or  temporary  home  etc*  * * Provided  further,  that  any  per- 
son paying  a school  tax  in  any  other  district  than  that  in 
which  he  resides  shall  be  entitled  to  send  his  or  her  chil- 
dren to  school  In  the  district  in  which  such  tax  is  paid*  *." 
Therefore,  it  would  follow  that  while  Section  9207  is  dis- 
cretionary in  part,  yet  it  1s  mandatory  upon  the  district 
if  one  pays  tax  in  that  district,  even  though  he  is  a non- 
resident, as  the  Statute  says  "shall  be  entltled"to  send 
his  or  her  children  to  that  district.  In  other  words,  Sec- 
tion 9207,  supra,  gives  the  board  some  discretion  as  to  ad- 
mission of  non-resident  pupils  and  makes  it  mandatory  in 
other  particulars  such  as  the  one  here  under  considerate  ion. 

Article  XI,  3 ction  1,  Missouri  Constitution  Bro- 

vides : 

"A  general  diffusion  of  knowledge  and 
intelligence  being  essential  to  the 
preservation  of  the  rights  and  liber- 
ties of  the  people,  the  General  As- 
sembly shall  establish  and  maintain 
free  public  schools  for  the  gratuitous 
Instruction  of  all  persons  in  this 
3i. ate  between  the  ages  of  six  and 
twenty  years." 

The  school  laws  are  memedial  and  should  be  given 
liberal  interpretation.  State  ex  rel.  Halbert  v.  Clymer, 

164  Mo.  App.  671. 

It  is  our  opinion  that  the  school  district  or 
board  does  not  have  a right  to  refuse  admittance  to  Mr. 
Riley’s  children  because  he  resides  In  another  district 
as  he  pays  tax  in  the  district  in  which  he  desires  to  send 
his  children  to  school. 


APPROVED  j 


ROY  MeKITTKICK 
Attorney  General. 


Respectfully  submitted 

WU.  ORR  SAWXLRS 

Assistant  Attorney  General. 


W0S:H 


Optometry,  State  Board  of 


One  who  has  passed  state 
examination  but  has  waited 
over  five  years  before  apply- 
ing for  a certificate  of 
registration,  is  not  entitled 
thereto . 


Filed:  #10 
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Dr.  J.  F.  Brawley,  Secretary 
State  Board  of  Optometry 
114  East  High  Street 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  letter  of  October  30*  193^  in  which  is  contained 
a request  for  an  opinion  as  follows: 

"Will  you  please  render  me  your  opinion  on  the  following 
case? 

"We  had  a man  who  took  the  State  Board  Examination  in 
1921  and  passed  the  examination.  He  paid  $10.00  for 
his  Examination  Fee  but  never  sent  in  the  $15.00  for 
his  certificate.  After  a period  of  thirteen  years 
he  is  demanding  that  the  State  Board  of  Optometry 
issue  him  a certificate  so  that  he  can  start  practi- 
cing. 

"As  Optometry  has  made  a great  progress  in  the  past 
thirteen  years  and  this  gentleman  not  being  in  active 
practice  has  not  kept  up  with  the  progress  we  have 
made,  therefore,  the  State  Board  feels  as  if  we  should 
issue  his  license  that  we  would  be  putting  the  man  on 
the  public  who  would  not  be  qualified  to  practice  today 
as  a registered  optometrist. 

The  state  laws  regarding  optometry  are  set  out  in  Chapter  101 
of  Revised  Statutes  of  Missouri,  1929*  Section  13497  to  13513  inclusive. 
There  is,  however,  no  provision  that  would  expressly  take  care  of  the 
peculiar  situation  as  stated  in  your  letter. 

Sections  13503*  13504  and  13506  provide  in  effect  that  a 
certificate  of  registration  shall  be  issued  on  application  therefor 
after  the  examination  shall  have  been  passed  and  the  provisions  of 
Chapter  101  complied  with.  This  would  seem  to  place  no  limit  on  the 
length  of  time  that  might  elapse  between  examination  and  application  for 
a certificate  of  registration.  In  this  connection,  however,  we  direct 
your  attention  to  Section  13508,  quoted  infra,  which  section  we  believe 
by  analogy  shows  the  clear  legislative  intent  to  limit  the  time  referred 
to  above . 
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Section  13508,  Revised  Statutes  of  Missouri,  1929*  provides 

as  follows: 


"Sec.  13508.  Renewal  of  certificate  of  registration. — 

Every  registered  optometrist  and  every  registered  appren- 
tice who  continues  in  active  practice  or  service,  shall, 
annually,  on  or  before  the  first  day  of  April,  renew  his 
certificate  of  registration  and  pay  the  required  renewal 
fee.  Every  certificate  of  registration  which  has  not 
been  renewed  during  the  month  of  April  in  any  year  shall 
expire  on  the  first  day  of  May  in  that  year.  A registered 
optometrist  or  a registered  apprentice  whose  certificate 
of  registration  has  expired  may  have  his  certificate  of 
registration  restored  only  on  payment  of  the  required 
restoration  fee.  Any  registered  optometrist  who  retires 
from  the  practice  of  optometry  for  not  more  than  five  (5) 
years  may  renew  his  certificate  of  registration  upon  pay- 
ment of  all  lapsed  renewal  fees  ,~tr~  (Underlining  ours . ) 

From  the  last  lines  of  the  above  quoted  section  it  is  apparent 
that  the  legislature  placed  the  period  of  five  years  as  the  limit  of 
time  during  which  one  might  be  inactive  in  the  practice  of  optometry  and 
yet  have  a right  to  reinstatement.  In  so  much  as  under  Section  13497 
Revised  Statutes  of  Missouri,  1929*  it  is  unlawful  to  practice  optometry 
without  a certificate  of  registration,  we  must  assume  that  the  man  re- 
ferred to  in  your  letter  has  not  engaged  in  the  practice  of  optometry  for 
thirteen  years  if  indeed  he  has  ever  done  so . Surely  the  fact  that  he 
never  applied  for  and  obtained  his  certificate  can  place  him  in  no  better 
position  than  one  who  has  obtained  a certificate  and  allowed  same  to 
lapse . 


In  the  case  of  State  v.  Etzenhouser  (Mo.)  16  S.  W.  (2d)  656, 
the  court  in  speaking  of  Chapter  101,  stated  at  page  659  as  follows: 

"The  object  of  the  law,  in  protecting  the  unwary  from 
being  imposed  upon  with  glasses  which  would  not  only 
fail  to  serve  the  purpose  expected  of  them,  but  which 
may  be  the  cause  of  actual  injury  to  health  and  nerves, 
is  a beneficient  and  proper  one.  Such  statutes  should 
be  liberally  construed  to  carry  out  their  purposes. 

29  C.  J.  243.  Price  v.  State,  supra." 

In  view  of  our  statutes  referred  to  above  and  the  attitude 
of  our  courts  as  expressed  in  the  case  quoted  from,  we  are  of  the  opinion 
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that  the  man  referred  to  in  your  letter  is  not  now  entitled  to  a 
certificate  of  registration  on  the  basis  of  the  1921  examination. 


Very  truly  yours. 


CHAS.  M.  HOWELL,  JR. 
Assistant  Attorney  General 


Approved: 


Attorney  General 


CORPORATIONS;  A Foreign  corporation  incorporated  to  make  loans, 
secured  by  real  estate,  chattel  mortgages,  or 
otherwise  than  to  carry  on  a general  mortgage 
business  in  all  its  forms  may  be  domesticated  in 
the  State  of  Mo. 


r 
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Hon.  Dwight  H.  Brown, 
Secretary  of  State, 
Jefferson  City,  Mo. 


Dear  Sir: 


Attention;  Corporation  ep’t. 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  of  facts: 

"We  are  handing  you  the  enclosed  copy  of 
certificate  of  incorporation  of  Union 
Mortgage  Loan  Company  and  ask  that  you 
furnish  us  an  opinion  as  to  whether  or  not 
we  are  authorized  to  domesticate  this  cor- 
poration in  Missouri  as  a foreign  corporation. 

You  will  note  first,  that  it  takes  for  its 
name  Union  Mortgage  Loan  Company.  It  is  not 
and  does  not  purport  to  be  a business  or 
manufacturing  corporation  such  as  are  contem- 
plated in  our  statute  under  Article  7,  Chapter 
32.  The  purpose  of  this  corporation,  as  we 
understand,  is  to  borrow  money  from  the  Re- 
construction Finance  Corporation  and  then  to 
loan  this  money  to  the  various  telephone 
companies.  I don’t  think  they  Intend  to  loan 
money  to  anyone  except  companies  organized 
for  the  purpose  of  carrying  on  the  telephone 
business. 

This  matter  has  been  submitted  to  us  before 
and  at  that  time  we  took  the  view  that  since 
it  was  a mortgage  loan  company,  it  properly 
belonged  in  the  Finance  Department.  It  was 
submitted  there  and  I understand  refused  on 
the  ground  that  corporations  could  be  organized 
in  Missouri  for  the  purposes  mentioned  in  this 
copy,  but  that  no  provision  was  made  for  domes- 
ticating such  companies.  It  has  now  come  back 
to  the  Corporation  Department  and  they  are  very 
anxious  to  have  the  question  determined.  We 
are  at  a loss  to  know  whether  the  Secretary  of 
State  is  authorized  to  issue  a certificate  on 


Hon.  Dwight  H.  Brown 


-2- 


Jan.  10,  1934 


proper  certification  of  the  articles 
of  incorporation  from  the  state  of  origin, 
which  is  Delaware  in  this  case,  and  with 
the  other  necessary  affidavits  whieh  are 
to  be  supplied  together  with  the  designation 
of  principal  agent  for  Missouri.  We  will 
appreciate  your  early  advice  in  this  matter." 


I. 

A foreign  corporation  incorporated  to  make 
loans  secured  by  either  real  estTTe  or 
chattel  mortgages  or  otherwise  than  To 
carry  on  a general  mortg  ge  buslnessTn 
all  its  forma  may~ be  domesticated  Tn  TKe 
State  of  Missouri. 

Section  4936,  R.S.  Mo.  1929  provides  as  follows: 

"No  corporation  organized  or  incorporated 
under  the  laws  of  any  other  state  shall 
do  business  in  this  state,  if  such  company, 
if  organized  in  this  state,  would  organize 
under  article  7 of  chapter  32,  R.S.  1929, 
without  first  procuring  a license  therefor, 
which  license  shall  be  granted  by  the 
Secretary  of  State." 

Section  4937,  R.S.  Mo.  1929  provides  as  follows: 

"In  order  to  procure  such  license  It  shall 
be  necessary  for  the  corporation  applying 
therefor  to  file  with  the  secretary  of  state 
a copy  of  its  articles  of  association  and 
charter  granted  by  the  state  or  territory 
under  which  It  is  organized,  and  if  it  shall  . 
appear  that  such  company  or  corporation 
could  not  organize  under  the  laws  of  this 
state,  license  shall  be  refused:  Provided, 
that  foreign  corporations  otherwise  qualified 
to  engage  in  business  in  this  state,  but 
whose  authorized  capital  stock  exceeds  ten 
million  dollars,  may  obtain  such  license, 
if  the  proportion  of  the  capital  stock  of 
such  corporation  employed  in  this  state  shall 
not  exceed  the  amount  of  capital  which  domestic 
corporations  are  permitted  to  have:  Provided, 
that  sections  4936  to  4939,  inclusive,  shall 
not  be  construed  so  as  to  permit  any  corpora- 
tion violating  the  anti-trust  laws  of  this 
state  to  have  license  to  transact  business." 


Hon.  Dwight  H.  Browh 


Jan.  10,  1934 


The  above  sections  of  the  statutes  of  Missouri  set  out 
the  general  rules  necessary  for  foreign  companies  to  follow  in 
order  to  do  business  in  the  State  of  Missouri.  These  sections 
of  the  statutes  are  found  under  Art.  VII,  Chapter  32,  R.S.  Mo.  1929, 
referring  to  manufacturing  and  business  companies. 

Chapter  32,  Art.  VIII,  R.S.  Mo.  1929  provides  specifically 
for  the  Incorporation  of  loan  and  investment  companies.  Sec.  4980 
of  Article  VIII  provides: 

"Corporations  may  be  organized  under 
and  by  virtue  of  this  article  in  the 
same  manner  as  manufacturing  and  bus- 
iness corporations,  under  and  by 
virtue  of  article  7 of  chapter  32, 

R.S.  1929,  except  as  otherwise  herein 
provided . " 

This  section  of  the  statutes  declares  that  corporations 
may  be  organized  under  Article  VIII  in  the  same  manner  as  they 
may  be  organized  under  Article  VII.  In  other  words,  foreign  cor- 
porations may  be  formed  under  Article  VIII,  providing  they  comply 
with  the  rules  as  set  out  in  Article  VII. 

Sec.  4982,  R.S.  leo.  1929,  referring  to  the  powers  of 
loan  companies  under  Article  VIII  has  been  amended  by  Sec.  4982, 

Laws  of  Mo.  1933,  p.  200,  which  provides  in  part  as  follows: 

"In  addition  to  the  general  powers 
conferred  upon  corporations  by  articles 
1 and  7 of  said  chapter  32,  R.S.  1929, 
as  amended,  every  loan  and  Investment 
company  organized  under  the  provisions 
of  this  article  shall  have  the  following 
powers : 

First:  To  lend  money  to  any  person,  firm 
or  corporation,  secured  by  the  obligation 
of  such  person,  firm  or  corporation,  or 
otherwise. 

Second:  To  sell  or  offer  for  sale  its 
secured  or  unsecured  evidences  or  certifi- 
cates of  indebtedness  or  of  investment 
and  to  receive  from  investors  therein  or 
purchasers  thereof  payments  therefor  in 
installments  or  otherwise  with  or  without 
allowance  of  interest  on  such  installments, 
whether  such  evidences  or  certificates  of 
indebtedness  or  of  investment  be  hypothe- 
cated for  a loan  or  not,  and  to  enter 
into  contracts  in  the  nature  of  a pledge  or 
otherwise  with  said  investors  or  purchasers 
with  regard  to  said  evidences  or  certificates 
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of  Indebtedness  or  of  investment  se- 
curing any  loan,  and  no  such  transaction 
, shall  in  any  way  be  construed  to  effect 

the  rate  of  interest  on  such  loan,  nor  to 
constitute  a violation  of  any  other  law, 
conditioned  that  there  be  compliance 
with  the  limitations  thereon  in  this 
section  contained:  *♦**" 

It  is  the  disposition  of  this  state  as  manifested  by 
its  statutes  t<&  be  liberal  in  ito  comity  towards  outside  corpora- 
tions applying  for  admission  into  this  state.  In  the  case  here 
before  us  we  have  a foreign  corporation  seeking  to  come  into  the 
State  of  Missouri  and  carry  on  business  such  as  is  contemplated 
by  Article  VIII,  Chapter  32,  R.S.  Mo.  1929.  The  public  policy  of 
the  State  of  Missouri  with  respeot  to  a corporation  of  this  nature 
is  well  stated  in  the  case  of  State  ex  rel.  r.  Cook,  161  Mo.  596: 

"Looking  to  our  statutory  provisions 
for  the  public  policy  of  the  State,  it 
will  be  readily  observed  that  we  have 
adopted  a moat  liberal  comity  towards 
corporations  organized  under  the  lavs 
of  other  states  and  countries.  Indeed, 
we  have  placed  them  upon  substantially 
the  same  footing  as  our  own  domestic 
corporate  bodies  and  given  them  the 
sume  powers,  and  subjected  then  to  the 
same  obligations  that  are  provided  for 

like  corporations  in  this  State 

When,  therefore,  such  foreign  corporation 
presents  Itself  for  admission  to  the 
State,  and  not  only  shows  that  its 
articles  provide  powers  and  a business 
not  ooposed  to  our  laws,  but  such  as  we 
grant  to  our  own  like  domestic  corporations, 
there  is  nothing  in  the  proviso  of  the  Act 
of  1903  (namely  that  companies  shall  not 
be  formed  in  other  states  by  citizens  of 
Missouri  to  evade  its  laws)  which  would 
exclude  them." 


CONC  FUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  Secretary  of  State  is  authorized  to  domesticate 
this  corporation  in  Missouri  as  a foreign  corporation  upon  proper 
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certification  of  the  Articles  of  Incorporation  from  the  state  of 
origin,  together  with  the  other  necessary  affidavits  required  by 
the  statutes  of  the  State  of  Missouri. 


Respectfully  submitted, 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


AP:  R0V2D: 


RbT  ye'Whrcit,  ' 

Attorney  General. 


JWH: AH 


SECRETARY  01-  STATE  - LARD  DEPARTMENT  ; Right  to  patent  land 

granted  to  Cairo  and 
Fulton  Railroad. 


/ 


January  Id,  1934 


Honorable  Dwight  H*  rown 
Secretary  of  State 
Jefferson  City,  Missouri 


FILED  ! 


Dear  .*r*  orovrn* 


This  Department  acknowledges  receipt  of  your 
letter  dated  January  5,  1934,  as  follows! 

" e have  received  a request  from  the 
Keystone  mortgage  Investment  Company 
of  Kansas  City,  Missouri,  requesting 
a Grant  or  Patent  from  the  State  of 
.dssourl  In  l'avor  of  the  St*  Louis- 
Iron  Mountain  and  Southern  Hallway 
Company  to  the  following  land  located 
In  Dunklin  County,  Missouri,  vis:  ft  £ 
of  the  ME  i;  of  section  27,  Township 
22  N*  R.  9 E. 

This  land  was  Patented  to  the  State  for 
the  use  and  benefit  of  the  above  mentioned 
Railway  Company  as  embraced  In  Patent  No* 

6,  dated  Jan*  23,  1677;  wo  find  no  record 
of  a patent  having  been  issued  to  the 
said  Hallway  Company,  by  the  State* 

?ie  desire  to  know  If  In  your  opinion  It 
will  be  legal  to  issue  a patent  to  the 
St.  Louis  - Iron  mountain  and  Southern 
Railway  Company,  embracing  this  particular 
tract  of  land* 

The  St*  Louis-Iron  Mountain  and  Southern 
Railway  Company  was  formerly  tho  Cairo  and 
Fulton  Railway  Company  and  Is  now  a part 
of  the  Missouri  Pacific  LJnes." 


Honorable  Dwight  d.  Drown  -2-  January  16,  1934 


We  note  from  jour  letter  that  the  land  inquired 
about  was  patented  to  the  State  by  the  United  States  Govern- 
ment on  January  23,  1877.  «•  take  It  therefore  that  In  the 

opinion  of  the  Land  Department  of  the  Department  of  the  Interior 
of  the  United  States  that  all  of  the  conditions  of  the  Act  of 
Con -res s approved  February  9 , le53,  10  (Stat.)  155  and  Act  of 
Congress  approved  July  28,  1866,  14  (Stat.)  338  were  compiled 
with  so  far  as  the  United  States  Government  was  concerned. 
Section  3 of  the  Act  approved  July  2d,  1866,  provides  In  part 
that, 

"All  lands  * * * * proposed  to  be 
granted  by  this  Act  for  the  use  or 
In  aid  of  the  road  herein  n&sed, 
and  lying  In  eald  State  of  Missouri, 
shall  be  granted  and  patented  to  the 
said  State*  » * * * which  lands  may 
be  held  by  said  state  and  used  towards 
payln  the  state  the  amount  of  ; onda 
heretofore  Issued  by  It  to  aid  said 
company  ard  all  Interest  accrued  or  to 
accrue  thereon." 


It  appears  from  In  Hat  Advisory  Constitutional 
Opinion  37  *;o.  129  that  there  was  a mortgage  in  existence  In 
favor  of  the  State  and  against  the  land  In  this  state  granted 
by  the  latter  Act. 

It  appears  from  the  case  of  moo re,  et  al  v. 
hltcomb  46  mo.  543,  that  the  property  and  franchises  of  the 
Cairo  and  Fulton  Railroad,  to  which  railroad  the  land  above  des- 
cribed was  granted  by  Act  of  Congress,  was  foreclosed  under  a state 
lien,  which  foreclosure  amounted  to  an  extinguishment  of  the  Cairo 
and  Fulton  Railroad  Company.  The  fact  of  the  dissolution  of  the 
Cairo  and  Fulton  Railroad  further  is  to  be  gathered  from  Laws  of 
Missouri  1868,  page  92.  Laws  Missouri  1868  at  page  96  authorizes 

the  St.  -uouls  and  Iron  mountain  Railroad  Company  to  purchase  and 
consolidate  with  the  ualro  and  Fulton  Railroad.  oy  action  8 of 
the  Act  It  appears  that  there  wse  then  an  unpaid  balance  due  or 
thereafter  to  become  due  to  the  state  for  the  purchase  of  the  St. 
Louis  and  Iron  Mountain  Railroad  and  for  the  purchase  of  the  Cairo 
and  Fulton  Railroad  from  Thomas  Allen,  but  it  does  not  appear  that 
this  amount  was  secured  by  bonds  or  a reserved  lien  of  any  other 
kind.  section  2 of  the  Act,  page  95,  refers  to  a mortgage  executed 
by  A.  J.  McKay,  John  C.  Vogel  and  Samuel  Simmons  to  the  Rtate  on  the 
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property  then  owned  by  the  St.  Louie  and  Iron  fountain  Railroad 
ompany.  The  Act  providing  that  euch  mortgage  fhould  remain 
in  full  force  and  effect. 

Accompanying  the  files  transmitted  by  you  to  us 
Is  what  purports  to  be  a copy  of  an  affidavit  executed  by  Kugene  S. 
Cronk,  formor  land  agent  of  the  St.  Louis*  Iron  mountain  and  South- 
ern Hallway  Company,  in  which  the  history  of  the  lands  involved  in 
the  Act  of  Congress  approved  July  28,  1866  is  set  out  in  detail. 
Some  of  the  purported  facts  set  out  in  the  affidavit  should  appear 
of  record  in  Dunklin  County,  Missouri,  but  the  same  are  rot  before 
us.  It  Is  stated  in  the  affidavit  that  the  St.  Louis  and  Iron 
fountain  Railroad  Company  consolidated  with  the  Cairo  and  Fulton 
Railroad. 


We  do  not  know  what  the  facts  are  with  reference  to 
whether  or  not  the  State  received  payment  for  the  bonds,  liens 
reserved  or  purchase  money  above  referred  toj  that  Is  a matter  of 
fact  which  you  must  determine  for  yourself  but  until  you  have  In- 
formed yourself  on  that  subject  and  are  convinced  that  such  payment 
has  been  made,  then  In  view  of  the  recital  In  the  Act  of  Congress 
approved  July  2b,  1866,  we  think  you  should  not  make  conveyance  of 
this  land. 


The  United  States  Government;  the  Land  Department 
of  your  office  seems  to  have  assumed  the  right  to  patent  this 
land  to  the  successor  of  the  Cairo  and  pulton  Railroad.  Since,  by 
issuing  the  patent  by  the  United  States  Government,  we  assume  that 
all  of  the  provisions  of  the  Act  approved  July  26,  1866  were  met, 
so  far  as  the  United  States  Government  was  Interested,  we  think 
the  State  of  Missouri  would  be  authorised  in  issuing  a patent  to 
the  now  successor  of  the  Cairo  and  Fulton  Hoad,  If  and  when,  you 
are  satisfied  of  the  payment  or  payments  above  mentioned  having  been 
made. 


Ale  are  returning  you  your  files  In  connection  with 
the  above  matter  herewith. 


Vi*ry  truly  yours. 


GILBERT  La  Mn 

Assistant  Attorney  General 

APPROVED! 


rcy  ioKiyrciac — 

Attorney  i eneral. 
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Right  to  service  on  cost  plus  basis  and  subscription  to 
education  nagarine  if  securities  »lthln  R.  8.  vo.  1889, 
Sec.  7734c. 

January  34,  1B34. 


Hon.  ’'wight  H.  r-ro*n 
secret  ry  of  .-tats 
Jefferson  City,  ple^ouri 

Attention:  ecuritles  Division. 


Utt;  r Si  r : 

four  request  for  an  o.  lniou  n<.&  been  received  oy  this 
of  Hoc  u&dtf  ttstd  of  Dsceaaber  loa  lftU«  Jucn  re  utet  being  in 
tne  foiiosl^ft  tcruks: 

"Pie  ;.e  flna  utt&cne..  hereto,  letter  jutea 
; oc sober  li , xboo  frot.  ueorge  v.  Husacr, 
kanhfcer,  setter  duslaec-  Buret  u of  fattens 
Clt>,  vo.,  *ith  elflcavlt  of  Ed«in  C.  pollitt, 
printed  'Application  for  Registration  »ith 
the  Junraian  ProgrtA' , photostat  of  receipt 
, iven  «r.  5*011  it  t,  end  photostat  of  ' Trade 
Acceptance'.  Also,  copy  of  report  mad*  to 
the  Co~.ni  e ■■  loner  of  Securities  by  bis 
Kxaculn er  ttu  Auditor,  dated  )eoe«ber  lb,  1933. 


The  question  at  issue  is  vintner  or  net  the 
•O— call ec  <>36  subscription  or  aeabershi  p*>  ure 
' accur 1 tier ' *lthln  tte  u.e*nln s nu  intent 
of  the  Missouri  securities  Act,  Tec.  7734  ( c ) 
r>.  s.  lc.-  a-.  If  they  are  securities,  I must 
ttespt  to  regulate  their  Kale.  If  they  are 
not  securities,  I .oust  ovoid  action  in 
accor  nacfc  with  your  recent  ruling  In  re 
‘aerlcan  Assurance  Association,  uo  leave  any 
yuewtiun  of  frau-j  to  tn*.-  local  prosecuting 
autcorl ties. 

In  tne  opinion  of  the  Co^mi as loner  of 
ecurl  ties,  these  36  memberships  o f ub- 
«orlptlon>  are  not  in  estaent  contracts, 
bucc  contracts  have  oevn  define.,  in  securities 
id  disputes,  as  contracts  providing  for  the 
lovcstaicut  of  capital  In  a «a>  intended  tc 
secure  iacoxe  or  profit  'ro.i  itt>  e»ploy::ent. 

( t vte  v.  .v^na,  i64  aiun.  Bo,  191  M . a.  4i in.) 
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Neither  are  tr.wse  ‘36  memberships  or  subscriptions 
beneficial  Interests  In  or  title  to  property  or 
profits,  In  his  opinion.  The  purchaser  received 
no  right  to  vote  or  aid  In  controlling  the  color- 
ation, nor  does  ne  nc  Ive  any  property  rignt  in 
the  assets  of  tr-  corporation.  In  a ruling  issued 
by  the  Att  rney  General  of  Indiana  July  27,  1 2t , 

It  1 b e&ld-> 

•*r>ere  life  member- tip  certl flcate-i  of  a 
proposed  olub  entitles  toe  holder  thereof 
to  certain  rights  and  privileges  an  a member 
of  the  olub  but  aoee  not  entitle  the  holder 
to  any  beneficial  Interest  in  any  property 
of  business,  or  any  stock  In  tne  organising 
company,  such  certificates  are  not  seourltle:  . ' 

Tne  securities  acts  of  various  states  do  not  attempt 
to  include  aL  1 olaaees  of  contracts  which  aay  be 
iustruaentbll ties  for  tne  perpetration  of  fraud. 

T. ere  is  evidently  no  card  an-  fast  rule  for 
oettsralnluts  whether  a contract  la  a security  »ltnlu 
tne  yitrvUa  of  the  blue  say  las.  (State  v.  Gopher 
Tire  a huo  «r  Co.,  14o  vlnu.  bd,  177  4.  I.  B37.) 

You  nave  been  given,  aoove,  the  opinion  of  the 

coauulse loner  of  securities,  th.  t tne  'Trade 
Acceptance'  or  subscription  or  ae-ber  hip  which 
la  being  -ole  in  kansaa  City  is  not  a mutter 
1 thin  the  definition  of  'security'  in  the 
Securities  Act. 

Mr.  Hussar  of  the  letter  ousiuesi  bureau  has  a 
contrary  vie  of  tne  cte,  and  thinks  the  *36 
mew.berA.nip,  nubecri ption,  trade  acceptance  is 
clearly  a 'security'  ana  should  be  th  subject 
of  a c ue  and  at  islet  order  by  the  ^ommi  eelouer 
of  < curl  tie  . sx.  hutier' e arguments  are  in- 
cluded in  tn  letter  ana  exhibits  attached. 

You  are  re  u^sted  to  favor  it  ith  your  u inlon 
in  the  premises.4 

From  the  documents  attached  to  your  re« uest  and  referred 
to  tncrein  and  from  Info. nation  supplied  by  members  of  your  Department, 
• e understand  tne  facts  in  the  traue  ction  under  con  iaerr.tlon  to  be 
as  follows,  uuo  our  opinion  win  oe  reuuersd  upon  tne  assumption  that 
tnese  are  the  true  facta. 


Hoq.  Dwlpht  H.  rowa 


January  24,  1&34 
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• , *ea.Dera  of  the  puollc  re  solicited  to  pay  tne  ‘Um  of 

'36  to  u common  law  trust  orgaul/ea  in  Oklahoma,  &uo*u  «k  the  Gu  r.ilun 
fo-naAUon,  the  application  to  enter  Into  tha  tians  ctlon  hearing 
caption  however  of  * implication  for  n.egl  itratlon  with  the  Guardian 
rogran, " aithua.  h,  checxa  -re  riqutttM  In  such  application  to  be 
made  out  to  the  Guardian  fouauatlcu,  -nu  where  the  entire  sum  Is  not 
pelo  lu  cash  the  uote  which  la  signed  la  payable  to  the  Guardian 
Foun  .-utiou.  It ere  la  a Missouri  Corporation  known  as  Guardian  Found- 
ation of  Kansas  City,  but  tnls  name  uoea  not  appear  on  *n>  of  the 
uooument*  furnished  to  us. 

For  the  536  so  paid  the  applicant  rteelvts  a twenty  year 
dUO*crlKiiuh  to  a magazine  called  "The  Guard  an  Shield"  which  Is 
U'-scrlbed  as  an  educational  publication,  which  Is  also  the  name  of 
an  alleged  division  of  the  American  Situation  Press  Association,  a 
nun  profit  nailog  corporation.  The  applicant  likewise  receives  e 
, nt  executed  by  C.  H.  Blacfasaa  & Son  Funeral  Director^,  under 
tne  title  of  "interest  tearing  Trade  acceptance",  which  states  th*t 
the  funeral  directors  for  value  received  allow  the  Guardan  Shield, 
a credit  in  amount  of  3C  if  used  within  one  y ear,  whlcr  Ip  Increased 
In  amount  e-cn  y. _r  until  the  tenth  year  when  It  re  chen  the  amount 
of  'cO.OC,  which  Trade  Acceptance  bears  the  following  provision: 

"This  Trade  Acceptance  may  be  used  or  assigned 
oy  the  Guar al an  SMelu  according  to  any  terns 
a (tree  1 upon  by  them.  ■ 

Aue  It  llrenlse  bears  a notice  that  It  will  be  credited  at  par  to  any 
funeral  h ou.e  operating  under  the  Guardian  T-ropruu  an-  boldine  a fra n- 
chlee  from  an  approved  Gu-r;lan  foundation.  Below  this  Trade  acceptance 
and  upon  the  -iame  document  Is  an  assignment  by  the  Guardian  Shield  to 
the  ppllcant,  lUtiag  that  uch  applicant  Is  a register*  holder  and 
that  this  certificate  must  be  presented  by  the  registered  holder  or 

her-  of  Ms  f aiclly,  -e^cuaeats,  otc.  , for  cre-ii.  -u  funeral  services, 
and  th  t It  mall  not  be  assigned  except  -^lth  tre  written  oonseat  of 
the  uu  ratlin  nlela.  It  Is  our  further  understanding  that  the  third 
benefit  received  by  applicant  Is  nu  ogreefeent  oy  the  funsral  directors 
lu  alio*  to  the  registered  nolder  of  a certificate  and  aemb- r of 
uls  family  fun  rul  services  at  cost  plus  10),  although  we  nave  seen 
uv  written  dveuxeut  ettlu*,  out  tnl  ? c-utmct. 

The  Mlttouri  6ccuritlec  Act  In  R.  3.  Mu.  1 ectlon 

7724  (c j provides  as  foliuws: 
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"(cj  The  tern  'security'  or  'securities'  bhall 
Include  any  note,  Btocx,  treasury  steer,  bona, 
aebeuuu e,  evtueace  of  i uae b te ones transferable 
certificate  of  interest  or  participation,  interim 
certificates  or  re^el^ts,  certificate  of  Interest 
la  a profit-snaring  agreement,  certificate  of 
interest  in  an  oil,  gas,  or  mining  le.se,  collateral 
trust  certificate  or  any  transferable  share.  Invest- 
ment contract,  or  beneflcl&i  Interest  In  or  title 
to  property  or  profits,  pre-orgaulzat  Ion  certificate 
or  receipts,  or  any  other  instrument  cozusonly  *no»n 
as  security." 

The  only  Question  Is  whether  the  relationship  or^ated  by 
the  traua:  ctlon  above  described  oould  be  designated  as  a security 
within  the  meaning  of  the  above  statute. 

1. 

THE  SHOLE  TRAIIACTIOI  I» 
uME  Cu4  THACT. 

AS  «as  ueaorlbed  above  In  the  facte,  three  different  1 teas 
are  furnlsheu  to  aacL  applicant  •hen  the  *30  is  paid  to  the  Guardian 
Foundation.  If  uny  _ne  of  these  three  oeuefite  con  tltutrs  s security 
within  the  meaning  of  the  statute  it  souid  nave  the  r.ame  effect  as 
if  It  were  the  sole  benefit  furnlsheu  us  far  as  regulation  Is  con- 
cerned, for  It  Is  provided  by  R.  S.  MO.  section  77<s4(u)  that: 

"(d)  Xu y security  *lvcn  or  aellveruu  with  or  *• 
a bonu«  on  acoount  of  any  purchase  of  seourltles, 
or  any  other  tnlng,  shall  o«  ueemed  to  constitute 
a pert  of  the  subject  of  such  purchase  and  huve 
been  sold  for  Vduue.  " 

Thus  even  If  It  is  assumed  in: t the  magazine  subscription 
eould  be  specifically  exempt  even  If  it  «er«  a sec  rlty  under  R.  S. 

Vc.  1929  Section  772: (e)  vnion  provides  that  there  is  exempted  from 
the  aot: 

"Xny  security  1st- use  by  a corporation  organized 
ana  operated  exclusively  for  educational, 
benevolent,  fraternal,  charitable  or  reform  tory 
purposes,  and  no  part  of  the  net  earnings  of  which 
Inures  to  the  benefit  of  any  private  stockholder 
or  individual." 
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stlii  if  timer  of  tne  other  do  d n*  fit»  furnished  could  be  cou  leered 
as  security  tua  transaction  would  bo  subject  to  regulation.  Thla  point 
arose  in  uo  o»te  of  tir ovale  Oil  Co.  of  flsoonsln  vt.  Railroad  Com*- 
issiou  of  Wisconsin,  440  N.  V.  On?  (Wlacon*lu  1933)  wherein  me  Court 
sula: 


"(ij  It  will  not  be  nec«.8«ar>  to  consider 
whetaer  the  coupon  boo*.,  or  the  good-sill  con- 
tract, standing  alone,  is  a security,  because 
«e  are  of  toe  opinion  tnt  toe  t«o  -ust  be 
treated  as  a single  contract.  foe  only  con 
slueratlou  for  tne  good-* lxl  contract  i*  tnst 
toe  customer,  if  convenient,  will  make  Ole 
pur onuses  from  one  of  plaintiff's  service 
stations,  and  that  Oe  sill  recomaeud  plaintiff's 
products  to  nis  friends  one  neighbors.  In  our 
judgment  tfcic  is  entirely  too  sh&dovy  and  vngue 
to  huve  been  the  intended  conoid'  ration  for 
this  good— «1 11  contract.  It  16  to  be  noted 
mat  tne  good-will  contract  is  only  entered 
into  with  tnose  who  purchase  coupon  books  and 
who  pay  the  #36.  Toe  two  contracts  are  in- 
separable In  the  vie*  of  the  plaintiff,  for 
the  purposes  of  sale,  ana  the  conclusion  seme 
to  ua  inevitable  that  the  gooc-wlil  contract  ie 
based  upon  the  same  consideration  er.lcn  supports 
the  promise  contained  in  tne  coupon  book.* 

II. 

IS  EITh-R  THE  TRADE  AC  E.'TAkCE 

OH  I HE  CubT  Pii'JS  AOREEVSiT  A 

sicoRi  m 

k number  of  different  items  are  defined  in  3.  8.  «o.  1929, 
action  7794(c)  eoovc  s«t  out  as  securities.  Several  of  then*  c-n 
be  immediately  erimlnuteu  such  as  stock,  treasury  stock  end  others, 
anu  it  is  bellevsu  thet  tne  only  relevant  verog  ana  phrases  in  such 
statute  axe  the  following,  "note,"  "bona,"  "debenture,"  "evidence 
of  ina  bte^neSfr., • • tranef urabie  certificate  of  interest  or  par- 
ticipation," ana  "investaent  contract." 

A. 

AOT',  bukD,  DKBUTORK,  EVIDENCE 
uF  IhDkBTKi  KeSS. 

These  four  items  are  all  of  the  same  general  cl&se  ae  all 
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of  then  arc  oblige tlono  to  pay.  Very  little  difference  In  orcetved 
between  a note  and  an  evtdenco  of  ludebte  oieor  »lneo  oth  arc  legally 
onforc.nble  right  to  col  set,  oe  aru  likewise  bon>#  anl  debenture#, 
al thou*  h thweo  latter  two  are  uau  lly  secured,  ce  gener  1 rule 
although  aui  l»\ys,  bonGe  be’  a secured  by  specif  to  prop  arty  end 
debenture#  not  alw&yo  olu  secured  by  specific  pro  erty  and  not 
^lwaye  Indeed  by  any  pro:  orty.  o. ever,  all  of  the?c  four  claeeoe 
hare  this  ch  raotcrlctic  that  they  only  in  r re  c ses,  if  ever, 
carry  with  the::  any  rlrht  to  sbrro  in  the  profits,  anon  eaent  or 
affaire  of  the  issuer  thereof,  and  in  f ot  they  are  usually  nothing 
•ore  than  procljee  to  pay  principal  an:  inter  #t  at  oerv-ln  fired 
tines  or  at  indefinite  tioee  (e.£.  dco  .n : notes  or  noten  or  bonds 
payable  upou  the  happening  of  contingencies,  or  callable  bonds,  in 
at  le^st  one  c ao  It  has  been  hold  th  t a bond  or  note  need  riot  be 
the  o&llg  tlon  ot  the  person  offering  it  to  the  public  to  be  a 
security,  in  tho  oo.se  of  1 eo  le  vs.  <c.*ch,  ICC  Col.  App.  443,  290 
P c.  131— 19X,  affirned  natter  of  ko-.oh,  I Pao.  (3d)  3—193', 
a proaotor  organized  the  co  .any  to  whloh  ho  oonvoyod  certain 
land  and  be  then  organised  the  *P*  coo.  \ny  In  favor  of  whloh  tho 
•a*  company  executed  uni  issued  *.otoo  ooured  by  oortg^o  on  such 
land  end  the  proaoier  then  onuoed  the  •B»  oonpoay  to  3ell  such  notes 
to  the  public  and  it  wo#  held  th  t they  wore  securities  within  the 
'allfornla  court  lea  »ct  Jhlch  defines  ©ourltioo  uai 

* All  bon  e,  debentures  and  ovldenoes  of  lndebted- 

ness*  • • • •esoepting*  • • • • promissory  notes  not 

offered  to  the  publlo.* 

A further  roaoon  hloh  would  seen  to  oake  it  immaterial  that 
the  procaieos  offered  to  the  public  by  the  uardlon  hi  eld  or  the 
Guardian  Toun.v.tlun  re  not  obli  tlono  of  the  offeror  but  are  ob- 
ligations of  the  funeral  directors  would  be  the  f ot  th  t the  Guardian 
Interests  could  not  offer  to  the  ;:ubllo  pfonleos  by  the  funeral 
directors  as  desorib  1 abovo  without  ct’rw:  os  agents  of  the  funeral 
directors  In  vi uw  of  th  broad  authority  » lv  n by  the-  funeral  directors 
to  the  Guardian  hi  old  as  to  nai.ign..ent  and  offer  to  the  public  ot 
these  certificates. 

Aa  aet  out  above,  if  the  four  ol&ooee  treated  in  the  fore- 
going p*ir ..graphs  do  not  as  thoy  are  encrolly  un . r.  tood,  carry  with 
the...  any  rights  to  profits  or  aon-goaont  f the  Issuer  it  woul  seen 
that  a right  to  .bare  in  the  profit  - or  nan-,  gocent  could  hardly  be 
necessary  to  neke  a relationship  into  a security  within  the  statutes, 
or  that  suoh  rights  could  bo  the  test  ns  to  whethor  a iocuient  or 
relationship  or  contract  constitutes  • security  or  not.  rad  yet  in 
rollno,  which  has  a statutory  deflnltl  n of  security  w ich 
Is  the  suae  as  that  in  the  vlaoouxl  etu  u o,  tho  upren*  rourt  arena 
to  feel  that  the  absence  of  t ooo  cl  ;aents  prevents  a cert  in  right 
from  be  in,  a security. 
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In  the  case  of  State  vs.  Heath,  199  I.  C.  135 — 153  S.  C. 
bbt — 1930,  a sale  was  made  of  an  exclusive  right  to  use  a csrtaln 
method  for  selling  r&l  estate,  share oy  the  purchaser  pall  a oertaln 
euo  for  hla  right,  the  profits  and  expenses  to  be  divided  according 
to  oertaln  fixed  terns.  The  Court  throughout  the  opinion  seened  to 
regard  the  elrnent  of  right  to  share  In  the  profits  of  the  seller 
as  important  and  It  was  held  that  the  sale  Involved  vas  not  a sale 
of  a security  unuer  the  statute.  On  the  other  hand  In  the  Matter  of 
Leach,  12  Pac.  (2d)  3,  1932,  supra,  the  Court  took  the  following 
position  ns  to  whetner  or  not  a right  to  shaxs  In  the  profits  of  the 
sexier  Is  an  essential  eleaent  of  a security: 

••  • • • Petitioner  mt-.xas  the  further  contention  that 
a real  estate  mortgage  is  not  a security  sltnln  the 
purview  of  tn^  Corporate  Securities  Act  of  this  state. 

In  support  of  this  contention  p tltioner  argues  that: 

•The  Intent  ana  purpose  of  the  Corporate  Securities 
lot  of  this  stats,  as  of  all  othsr  states,  vas  to  re* 
strict  only  tne  sale  of  such  securities,  that  give 
the  Investor  a right  to  participate  In  the  earning 
or  assets  of  a company.  It  vas  never  the  Intent  or 
purpose  of  such  lass  to  rsgulate  the  ordinary  bus- 
iness transactions  of  an  lnalvlaual  or  a ooapany , 
nor  to  restrlot  an  lnalvlaual  or  company  in  lte  rlgbt 
to  sell  or  mortgage  proparty  owned  oy  It,  whether 
: eal  or  personal. 1 This  contention  was  made  by 
petitioner  on  his  appeal  before  the  District  Court 
of  Appeal,  and  It  was  decided  adversely  to  hla.  We 
are  satisfied  with  the  disposition  which  that  oourt 
cade  of  this  question.  It  Is  uot  necessary  to  repeat 
hers  the  discussion  of  the  District  Court  of  Appeal 
in  reaching  its  conclusion  that  real  estate  mortgages 
of  the  claes  Involved  herein  were  within  thw  pur- 
view of  the  Corporate  Securities  Act.  Tr.ls  dis- 
cussion may  be  found  on  pagss  448,  449,  and  4b0  of 
the  reported  decision  of  that  o&ae.  People  vs. 

;,eacn,  106  Cal.  App.  442,  290  P.  131,  134,  13b." 

Another  important  question  to  be  considered  is  whether  or 
not  a proalse  to  give  oreult  in  flxea  amounts  on  further  purchases  is 
the  same  as  a promise  to  pay  money.  Under  the  certificates  involved 
in  tn  cane  unuer  consideration  tnere  is  no  promise  to  render  servicee 
as  opposed  to  paying  money.  On  tne  contrary,  the  certificate  can 
only  be  useo  where  a purchase  or  purchases  of  funeral  sarvlces  are 
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made  an . the  certificates  are  toen  usea  ai > ere. its  oc  th^t  these 
certlflcMea  fall  between  a strict  promise  to  pay  money  ana  a nere 
promise  tc  rural  .0  s rvlcee.  Ai  jo  it  ml»nt  be  noted  tout  a- ide  from 
the  queetlwn  of  t;  e .quality  of  the  coamoal  ty  promised,  the  certificate 
bears  interest  at  a fixed  rate.  As  to  wbetber  or  act  a provide  to 
give  credit  on  further  purchases  la  the  stuN  as  a promise  to  pay 
uoney  t nere  is  ll&eMse  a split  of  authority.  Tout  in  the  cane  of 
oesie  vb.  Crea «e>  Corporation,  lac  KeutuOxy  40.-,  24s  . s.  1046 — 

a sale  onus  oy  .-holeeaie  grocer,  of  a promise  to  retail  «cr ocvrs 
to  furaiso  groceries  for  a twenty  year  period  at  cost  plus  bt,  and 
to  give  stipulated  discounts  &nu  to  alio*  tbs  purchaser  a * iCC  credit, 
the  prices  of  tht.se  ice*  being  'dOO,  *as  held  ..o t to  oe  a 
security  within  the  Xentuccy  Securities  Act  wticb  defined  securities 
as  "contract,  stoox,  oonds  or  other  seoux i ties, 4 and  the  ef.me  con- 
tract was  else  helu  not  to  constitute  a security  In  the  csr-e  of 
creasty  Corporation  v = Snx  brothers,  177  «ls.  49,  lc7  N.  w.  *266 — 19:2, 

In  the  Wisconsin  case  the  Court,  although  In  the  statutes 
"bunas*  * "notes  or  other  obllgstlonc  or  evidence  of  indebtedness," 
were  defined  se  securities,  seer.se  to  feel  tnst  the  absence  of  the 
right  to  share  in  rights  or  profit  of  the  oottpany  prevented  the 
contract  Bros  being  a security.  The  Court  c id: 

"•  • • "In  toe  contract  in  question  there  is  no 
obligation  to  pay  aony  on  o»  part  of  the  plaintiff. 

Its  obligation  is  to  render  a cert  In  service  to 
the  defendant  for  a period  of  30  years,  enloh  service 
it  hue  fully  rendered  up  to  the  d.  to  of  the  suit. 

Tee  service  Oonakteu  in  selling  lt6  goods  to  the 
c.eniDer  fir  cost  plus  a very  snail  per  cent  of  profit, 
the  mc^oer  uc  .i.ired  no  rignts  either  in  the  onpltal 
or  profits  of  toe  company.  The  contr  ct  would  be 
fully  discharged  by  piatatlff  rendering  the 
rpecifle^  service  for  the  required  length  of  time. 

It  1>h  clear  that  our  Railroad  Co  mission  correctly 
x elu,  as  the  evidence  snows,  that  the  contract  in 
uettioa  abet  not  ooux  within  tne  purview  of  tne 
Statute."  " • •" 

no«e»  r,  in  tnc  case  of  3tate  va.  Kvaas,  lo4  slnuesotu  «o, 
191  H.  *.  4^0— i , "hare  the  statute  defines  iecurltles  as  "stocks , 
conus,  mv^btaent  contracts  ox  otoer  securities,"  It  saa  held  that  c 
contract  to  buy  an  unueecrlbeu  piece  of  land  la  a certain  suouivl.  ion 
kith  an  option  to  receive  ouox  tne  purchase  price  with  a bonus,  or 
to  a, ply  tne  luvcbUeat  plus  interest  to  building  oh  the  property, 

the  seller  to  lend  the  balance  of  money  neccii ary  for  b lLdlng, 
mere  .slug  no  promise  by  the  purchaser  to  mane  any  fixed  uu  tier  of 
payments,  was  a security,  this  contract  really  being  in  effect 
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aa  far  aa  the  purchase*  were  oonoernsu,  a promise  to  give  credit  oa 
oertalu  subsequent  purchases  Juat  aa  1*  the  certificate  in  the  ©as* 
unuvr  consideration.  However,  there  *a*  a further  element  la  the 
Minnesota  caae  of  a right  to  receive  back  the  money  in  the  event  the 
purchase  was  not  made  ehloh  might  distinguish  It  from  the  lnat&nt  caae. 

In  the  caae  of  Hrowale  Oil  Co.  va.  Railroad  coma-lesion, 

240  N.  W#  627  (Via.)  1932  supra,  this  distinguishing  element  between 
the  last  cited  oaae  and  the  Instant  case  was  not  present  and  It 
was  held  th;.t  the  Issued  Instrument  was  a security.  In  the  Brownie 
Oil  Company  case  the  company  issued  coupon  books  for  '35  saey, 
entitling  the  ovner  to  a credit  of  one  half  oent  par  gallon  on 
gasoline  purchased  at  the  company's  stations,  and  twenty-five  cents 
per  gallon  on  oil  purohaeed, and  the  oot-pany  also  entered  Into  a 
good-will  contract  whereby  the  purchaser  agreed  to  reconvene  the 
oott.p&Ay » s gas  to  hie  friends  and  to  uee  It  whan  convenient,  and 
the  coap  ny  agreed  to  pay  one  naif  oent  par  gallon  on  all  gasoline 
sold  by  It  to  a trustee  for  distribution  to  the  holders  of  these 
good-el  11  extracts.  The  Court  eaye  of  the  contract  as  follows: 

••  • • • Tte  contract  stipulates  that  it  dose 
not  represent  any  Indebtedness  of  the  plaintiff; 
that  the  one-half  cent  per  gallon  is  to  be 
charged  to  auvortlalng  expense  and  payable  out 
of  gross  sales.  It  is  further  provided  that 
the  oen«r  of  the  contract  has  no  lntsreet  In  the 
present  or  future  profits,  capital,  or  assets 
of  the  plaintiff,  or  any  lien  thereon.*  • • •• 

The  contract  expressly  attempts  tc  remove  itself  from 
the  various  characteristics  scion  have  oeen  relied  upon  by  various 
courts  ae  the  distinguishing  characteristics  of  securitise.  The 
Court  held  that  these  contrao.s  sere  securities  and  this  case  seems 
very  closely  In  point  because  as  above  discussed  It  does  not  seen 
to  mate  any  difference  whstnsr  the  obligation  Is  one  of  the  Issuer 
or  of  eoasone  else. 


B. 

T^AlSFBftABLK  CERTIFICATI  Of 
IITKRFST  OR  PARTICIPATION 

The  Trade  Aoosptanoe  In  question  wae  transferable  when 
originally  Issued  by  the  funeral  directors  but  was  registered  by  the 
Guardian  Shield  before  being  transferred  so  that  probably  it  Is 
immaterial  as  to  whether  it  Is  a certificate  of  Interest  or  partici- 
pation. However,  aside  from  this  element  of  transferability  there 
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geeae  to  be  no  interest  in  the  business  either  of  the  funeral  directors 
or  the  Guardian  Shlcla  or  right  to  participation  in  such  business, 
so  ^ro  -tbly  this  definition  eoulo  not  ap.  ly  to  the  document  In  question. 
The  fact  that  the  member  has  paid  to  the  Gu&rclan  Foundation  a certain 
amount  of  money,  a part  of  wnloh  has  gone  into  the  business  of  the 
funeral  oiiectorK,  and  th>  t the  member  has  very  definite  Interest  in 
the  continued  sole  ucy  and  operation  of  the  funeral  directors  becaupe 
only  if  thene  continue  can  he  reoeive  hie  oreal t from  them  would  seem 
to  be  toe  remote  to  muse  such  interest  or  the  document  representing 
it  & certificate  of  interest  or  par ticl patlon,  although  the  fact  that 
the  interest  if  any  would  be  in  the  funeral  director's  ouslnes  < and 
not  in  the  business  of  the  Guardian  Vounjation  or  the  Guardian  Meld 
would  see.,  to  oe  Immaterial.  Feo.le  vs.  Leach  supra. 


I U . £STli  iulkT  Co  a!  TRAC  To. 

*.s  waa  stated  aoove  the  statutory  definition  of  security 
la  North  Carolina  is  the  a.  me  aa  tnat  in  Missouri,  ana  the  north 
r rollna  Act  »u.  adopted  in  1»27,  two  year»  before  the  vlssouri  Act, 
although  no  indication  nas  been  found  that  tne  Uls.ourl  Ln«  was 
taken  from  the  Norm  Caroxlna  Act. 

In  the  cass  of  dtate  vs.  Heath,  199  II.  C.  13b,  Inc  . C. 
8->- , xeoC , supra,  the  Supreme  Court  of  North  Carolina  discussed  the 
mtanlng  of  the  turn  "investment  contract.  " The  Court  s:>ld; 

*•  • • • The  term  Is  not  defined  in  the  act, 
but  it  implies  the  aprrenenslou  of  an  invest- 
ment as  well  as  of  a contract.  The  word  "iuvest- 
-ent  * has  no  technical  definition,  and  iismaaulng 
in  particular  cases  is  often  determined  by  its 
relation  to  the  context.  It  has  be<.Q  variously 
d< -fined  u the  conversion  of  xoney  into  property 
from  w ich  a profit  le  to  be  derived  in  the  ordi- 
nary course  of  trade  or  business;  un  expenditure 
for  profits;  the  placing  of  capital  to  secure 
an  income  from  its  use.  ?e  have  found  co  para- 
tlvely  fe*  canes  in  which  the  m uulng  of  "investment 
contract"  has  been  given.  In  State  v.  Gopher  Tire 
A Ruober  Co*  146  Minn.  62,  177  I.  V.  137,  938, 
t u Supreme  Court  of  Minnesota  in  analysing  a 
statute  denouncing  "investment  contract"  s id: 

•The  pi  act  .g  of  capital  or  laylo*  out  of  money  in 
a ray  intended  to  secure  luOome  or  profit  from 
its  tmployr.ent  in  an  "Investments  as  th  t word 
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te  cuMOuly  used  and  understood.  If  defendant 
Issued  and  sold  Its.  certificates  tc  purchasers 
who  paid  tceir  money  juttly  expecting  to  receive 
eu  Income  or  profit  from  the  investment,  it  would 
seem  th  t the  statute  should  apply.  The  certificate 
get  out  in  the  case  recited  t in  provision;  'That 
defendant  will  annually  set  aside  as  a bonus  to 
certificate  holders  all  of  ita  excess  earning*  after 
paying  o,  s r ting  expenses,  fixed  charged  arid 
civldends  to  stockholders,  the  s ut  ae  be  die- 
tr touted  at  its  option  in  the  form  of  preferred  stock.' 

The  Cef Ini  lion  of  "investment  Contr  ct"  in  the  cnee 
just  cl  tea,  w.h  adhered  to  in  State  v.  Waus,  lb4 
inn.  9h,  1»1  M.  *.  43c,  37  A.  L.  h.  lldfc,  in  which 
the  contract  gave  to  the  purchaser  an  option  to 
surrender  his  contract  ana  take  back  the  money  he 
hftu  paid,  with  a bo  nun  of  *7G  for  each  1,0CG,  from 
the  profits  obtained  on  the  bale  of  contr  cts.  It 
was  adhered  to  in  State  v.  Ogden,  104  Minn.  43b,  191 
K.  r.  91B,  in  wbicn  the  "unit  holders"  were  to  part- 
icipate in  profits  in  proportion  to  their  holdings,  *nd 
in  State  vs.  Bus hard,  164  Iflnn.  4:.b,  ?0t  R.  W.  370, 
the  defeo  ant  was  to  participate  la  profit*  as  the 
result  of  his  investment,  and  eventually  tc  receive 
certificates  of  corporate  stock."  ••*••••••• 

The  contract  does  not  contemplate  the  placing  of 
freeman's  money  with  the  p&rtner6  in  a way  Intended 
to  secure  an  income  from  lte  employ,  ant  by  then  in 
the  conduct  of  the  business. 

The  result  is  obvious.  In  our  opinion  the  contract 
included  In  the  special  verdict  is  not  an  "iuveetment 
contract"  within  the  terms  of  the  statute  upon  which 
the  lndlctaent  la  arafteu.  And  by  the  sane  reasoning 
e are  led  to  the  conclusion  that  the  contract  It 
not  a "certificate  of  inter  st  In  a profi i-Bhoria* 
agreement. ' * ••  •••*•" 

The  aranlng  of  the  word  "contract"  In  the  Kentucky  statute' 
was  alsouataa  in  toe  case  of  Lewis  ve.  Cr«a*ey  Corporation,  198 
Kentucky  4Cw,  d 4e>  }.  *.  1048,  1.3d,  eupra,  the  contentions  in  this 
case  raided  the  issue  beiug  *»■  follows: 

"•  • • "It  ie  the  contention  of  plaiutiff  that 
the  word  'contract*  as  used  in  tne  statute,  viewed 
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from  the  standpoint  of  its  oont.eotlo u,  has 
only  a restricted  meaning,  ana  has  reference 
oaly  to  security  contracts,  which  latter  it  16 
argued  were  the  onxy  class  of  c.ntracta  that  the 
statute  attempted  to  regulate,  ana  in  which  the 
cumpeuy  or  individual  dealt,  an*.,  to  procure  shier, 
toe  purchaser  invested  his  money  or  property. 

Oh  the  other  hand  uefeadaut,  through  hin  counsel, 
argues  that  the  sord  'contract'  in  the  statute 
Afr'tns  uorc  than  shut  is  ordinarily  understood  as 
a security  investment,  ana  tn«*t  it  is  broad  enough 
to  cover  all  classes  of  contracts  which  may  be  an 
in«tru.".entall  ty  for  the  perpetration  of  fraud  and 
in  which  one  may  invest  his  money  or  pro* erty. • • • • “ 

And  the  Court  decided  the  term  Security 

"•  * * • X'.’Hqe  the  investment  of  funas  in  a de- 
signated portion  of  the  a sets  or  capital  of  a 
c ncern,  »itn  the  vie*  that  the  latter  by  using 
and  operating  with,  the  investment  will  earn  a 
profit  for  the  Investor.  In  othtr  torus,  it  carries 
with  it  the  idea  that  the  inv  star  will  v.arn  his 
profit  through  the  efforts  of  others  than  nis  own. 

It  thus  includes  bonds,  stock  certificates,  6 hare- 
holuer  certificates,  und  other  fela.lj.ar  investments, 
but  its  definition  jO«s  not  induce  interest  income 
froa  the  lending  of  money,  or  the  profits  wnich 
one  might  sake  by  his  o»n  effort-  as  the  result  of 
any  ordinary  cou  erci&l  contract  shicn  he  might 
enter  into. • • • • “ 

Tne  three  o,  intone  of  Attorneys  neutral  which  have  pa*  ed 
on  tho  ^ueeilou  as  to  whether  or  not  these  ooutraots  are  securities 
nave  not  likewise  been  in  accord.  The  exact  contract  here  in  cuestlcn 
or  ut  least  toe  contract  of  the  UUoruian  foundation  as  it  was  Operating 
lu  OAlanoma  was  declared  not  tc  be  a security  by  an  o, talon  of  the 
Attorney  General  rendered  March  lo,  leJTi , auc  a certificate  of  service 
of  a mortuary  company  entitling  its  holder  to  a funeral  for  *6C  was 
usciarsa  not  to  be  a security  in  an  opinion  of  the  Attorney  General  of 
jregon  r nuerea  on  April  -o,  ls»cC.  cut  in  an  Oyinlon  handed  down 
August  dC,  1*>26,  the  Attorney  General  of  Utah  declared  that  such  a 
“certificate  of  service*  which  gave  the  owner  a right  to  a funeral 
on  a “cost  plus  basis*  out  no  right  in  tne  voice  of  the  affairs  of 

the  company  was  h “certificate  of  interest”  or  "indebtedness"  and  « 
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security, and  apparently  ti  ls  oontr  ot  uld  not  even  Involve  a rlfcht 
to  receive  a credit  In  n fixe  . anouni  on  such  funeral. 


111. 

COHChll  ION. 


After  mulyrli*.  the  above  o Ini  ns  e hare  ooee  to  the 
ooncluslou  tbrt  since  there  la  no  *uihorit>  r.t  *11  In  the  itrte  of 
Ml  ecurl  on  thle  point  (nltUou«n  the  eouritleu  *ct  ooea  apply  to 
associations  and  oosmom  la*  euapaniea,  ch  .ldt  vs.  ;tortz,  206 
>o.  km  4J8.  236  3.  >•  664  ■1933.  State  vs.  iftaAsoa,  314  mo.  *.  260, 

869  *n  877—1 £34)  and  clnco  the  ejutnoriiles  la  other  stater  re 
so  eernty  aa<i  fail  to  be  in  sufficient  h'  rnony  to  justify  the  laying 
down  of  ^ny  teuer  j.  principles  of  lav  on  the  ubject,  th*  t tne  natter 
of  tre/  tin*  the  oortlflc'  te  in  question  s a teourlty  or  not  should 
be  a matter  of  administrative  policy  with  your  department,  that  you 
would  not  be  subject  to  criticise  In  the  veent  you  decided  to  take 
either  position,  and  that  the  e fore  It  la  the  o Ini  on  of  ti  ls 
departs  nt  that  you  re  f tee  either  to  trsnt  t ect  c rttrlc*t»?8  ae 
securities  unu  to  take  jurisdiction  or  to  refuse  to  tr  et  then  ae 
securities  and  -eclino  to  tnke  jurisdiction. 


Respectfully  nub -litter  , 


AflD  H.  MI LUKA, 

Assist  nt  Attorney  den  r&l 


APr'lOVKD: 

ROY  VcK.it trick. 
Attorney  Gen<  rul. 
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TRADE-MARKS:  Ownership  and  right  to  use  trade-mark  not  to  be 

determined  by  Secretary  of  State  or  this  office; 
Secretary  of  State  not  required  to  make  investi- 
gation to  ascertain  whether  trade-mark  registered 
will  be  used  solely,  and  Act  does  not  provide  for 
cancellation  of  registration. 

February  14 t 1034. 


Hon.  Dwight  H.  3rown, 
Secretary  of  State, 
Jefferson  City,  Missouri. 

Dear  Sir: 


!7e  are  acknowl edging  receipt  of  your  letter  in  which 
you  inquire  as  follows; 

"Ke  are  today  in  receipt  of  communication 
from  the  Better  Business  Bureau  of  8t.  Louis 
regarding  trade  names  registered  with  the 
Secretary  of  State  under  the  nroTisions 
of  the  "Trade  Marks,  Karnes  and  Emblem" 

Act,  Sections  14329  to  14337  inclxisiwe, 
applicable  to  the  sale  and  distribution 
of  coal  and  coke.  They  are  asking  for  an 
opinion  on  two  matters,  which  we  are  quoting 
below; 

I.  Coal  Company  A has  been  using  the  term 
•Superior'  for  ten  years  in  the  sale  of 
coal,  but  has  newer  registered  this  trade 
name  under  the  Act. 

Coal  Company  B,  who  has  newer  prewiously 
used  the  trade  name  'Superior'  in  the  sale 
or  distribution  of  coal , decides  to  register 
the  name  under  this  Act. 

Can  Co  ip  any  B prewent  Company  A from  con- 
tinuing the  sale  of  'Superior'  coal  desoite 
their  ten  years  priority  of  usage? 

II.  Coal  Company  A registers,  under  this 
Act,  the  word  'Smokeless'  as  a trade  name 
for  coal.  Inwestigation  by  the  Better 
Business  Bureau  discloses  that  the  coal 
which  Coal  Company  A sells  under  this  name 
is  in  fact,  not  smokeless.  Is  there  any 
way  that  Coal  Company  A can  be  prewented 
from  registering  a misleading  and  untruthfu’ 
trade  name?  Or,  it  there  any  way  that  such 
a comoany  can  be  compelled  to  relinquish 
the  right  to  use  this  inaccurate  trade  name? 

It  1 s our  opinion,  that,  despite  the  regis- 
tration of  this  inaccurate  and  untruthful 
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trade  name,  the  company  can  still  be  held  under 
the  various  statutes  of  obtaining  money  under 
false  pretenses  or  false  advertising,  but  it 
seems  incongruous  to  permit  a company  selling 
coal  to  officially  register  with  the  State  a 
trade  name  which  is  misleading,  untruthful  or 
inaccurate.  Will  you  please  furnish  us  "ith 
the  information  asked  for?" 

I. 

Section  14  329,  R.  S.  k'o.  1929,  among  other  things, 
provides  as  follows: 

***•*2*0  label,  trade-mark  or  form  of  advertise- 
ment shall  be  registered  that  in  any  way  re- 
sembles or  would  probably  be  mistaken  for  a 
label  or  trade-mark  already  registered;  and 
no  trade-mark  duly  registered  in  the  office 
of  the  commissioner  of  patents  of  the  United 
States  shal  be  registered  under  this  section 
by  any  person  other  than  the  owner  thereof." 

Under  the  foregoing  section  it  is  the  duty  of  the 
Secretary  of  State  to  register  a trade-mark  upon  application 
of  any  person  unless  the  trade-mark  "resembles  or  would 
probably  be  mistaken  for  a label  or  trade-mark  already 
registered." 

As  we  interpret  the  above  section,  the  Secretary 
of  State  is  required  to  register  the  trade-mark  unless  it 
resembles  one  already  registered.  If  the  trade-mark  pre- 
sented for  registration  resembles  one  already  registered, 
then  the  Secretary  of  State  may  refuse  to  register  the  trade- 
mark. This  section  does  not  nut  upon  the  Secretary  of  State 
the  burden  of  attempting  to  decide  the  right  of  claimants  as 
to  the  ownership  or  usage  of  a trade-mark.  T7e  do  not  believe 
it  would  be  proper  for  the  Secretarv  of  State  to  attempt  to 
decide,  as  among  various  claimants,  who  is  the  owner  or  who 
is  entitled  to  the  use  of  a particular  trade-mark.  Such  a 
decision  by  the  Secretary  of  State  would  be  of  no  effect  be- 
cause any  claimant  might  bring  an  action  in  a Court  of 
competent  jurisdiction  to  adjudicate  the  right  of  the 
respective  claimants  as  to  the  ownership  and  right  to  use 
the  trade-mark. 

The  question  as  to  whether  Company  A or  Company  B 
is  entitled  to  register  and  use  the  name  of  "superior"  in 
the  selling  of  their  coal  is  a private  matter  to  be  determined 
by  these  parties  in  a Court  of  competent  jurisdiction.  This 
office  cannot  attempt  to  pass  upon  the  right  of  either  of 
tnese  persons  so  far  as  the  ownership  or  use  of  tnie  trade- 
mark is  concerned.  If  either  company  makes  application  in 
proper  form  for  the  registration  of  this  trade-mark  and  you, 
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as  Secretary  of  State,  find  that  it  doea  not  resemble  or 
would  be  mistaken  for  a trade-mark  already  registered,  then 
the  applicant  is  entitled  to  have  the  trade-mark  registered. 
Whether  or  not  the  trade-mark  sought  to  be  registered  by 
the  applicant  is  owned  by  another  concern  is  a matter  not 
for  this  office  or  your  office  to  pass  upon,  but  is  a matter 
to  be  determined  in  a Court  of  competent  jurisdiction  by 
the  parties  interested. 

In  answer  to  your  first  inquiry,  therefore,  we  can- 
not attempt  to  decide  an  involved  cruestion  of  law  affecting 
the  rights  of  these  claimants  as  to  the  ownership  or  right 
to  use  the  trade-mark  "Superior."  The  right  to  register 
this  trade-mark  is  to  be  determined  under  Section  14329, 
auoted  above,  but  the  property  rights  of  any  claimant  in 
t is  trade-mark  is  a matter  which  will  have  to  be  determined 
by  tnem  or  other  interested  parties  in  a Court  of  competent 
jurisdiction. 


II. 

In  answer  to  your  second  inquiry,  we  believe  that 
if  Coal  Company  A registers  the  worH  "Smokeless"  and  under 
that  trade-mark  sells  coal  which  is  not  a«  a matter  of  fact 
smokeless  coal,  such  party  would  be  obtaining  money  under 
false  pretenses  and  may  be  prosecuted  under  the  general 
criminal  statute,  he  find  no  provision  in  the  statute  that 
requires  the  Secretary  of  State  to  determine  whether  the 
person  applying  for  the  trade-mark  intends  to  use  it  honest- 
ly or  fraudulently.  We  find  no  provision  that  authorizes 
the  striking  from  the  registration  list  any  trade-mark 
where  the  owner  has  used  it  for  a fraudulent  purpose.  How- 
ever, we  are  of  the  opinion  that  it  might  be  possible  to 
obtain  an  injunction  where  a person  uses  a trade-mark  falsely 
and  for  a fraudulent  purpose.  Tfe  are  of  the  further  opinion 
that  when  a person  does  register  a trade-mark  and  uses  it 
for  a false  or  fraudulent  purpose,  that  such  person  loses 
his  right  to  have  the  trade-mark  protected,  and  as  a 
practical  matter  would  be  the  same  as  losing  the  effect  of 
registration. 

In  38  Cyc.  page  798,  it  is  seid: 

"Plaintiff  must  come  into  court  with  clean 
hands.  Na’ es  and  marks  which  are  them- 
selves a misrepresentat  on,  or  which  are 
wrongfully  used  by  plaintiff,  and  operate 
to  deceive  the  public,  wil1  not  be  protect- 
ed. The  il  egal  use  of  a name  in  violation 
of  law  will  not  constitute  it  a trade-mark 
entitled  to  protection  as  such.  False 
statements  in  advertisements  or  labels  as 
to  material  matters,  such  as  the  ingredients 
of  medicines  or  beverages,  will  bar  relief." 
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In  answer  to  your  second  inquiry  it  is  our  opinion, 
therefore,  that  if  a person  applies  for  the  registration  of 
a trade-mark  the  Secretar1'  of  State  has  no  right  and.  cannot 
be  compelled  to  ascertain  whet  ier  the  trade-mark  fairly 
reoresents  the  article  which  will  bear  its  name,  or  whether 
the  applicant  intends  to  fraudulently  or  dishonestly  sell 
another  article  under  that  name,  and  that  the  statute  does 
not  nrovide  for  the  cancel ■ etion  of  the  registration  but 
the  applicant  may  be  orosecuted  for  the  fraud  whioh  he 
orset ices. 


Very  truly  yours, 


V 


Assistant  Attorney  General. 


Ax  i- ROVED : 


Attorney  Cen-ral 


CIRCUIT  CL'CRKS 
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- Compensation  berinninr  in  1955 
and  constitutional  ouestior  of 


- Fay  of  Deputies, 
Lons  1935,  p,  369. 
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Hon,  irt  i • Bry  nt 
Clor”  of  :irouit  Court 
un-  lin  County 
onnett,  iesouri 
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"'e  r ir: 


I’his  aoknonledf’es  receipt  of  ycur  ro  uost  for 
r o-  l'  ior  uron  tho  folloninr  uory: 


'’,‘eplyirr  to  :'our  1 tter  under  d to 
of  >oconfcer  2nd  in  nhle^  y<-w  enclosed 
cory  of  opl » lor  or.  a V ry  of  circuit 
■ ’ • noted  by  ec- 

117  6 C 1161!,  p,  309 , 

, , . 

son,  circuit  lorfc  of  Bolllnper  - ty. 

Kill*  ri , ut  this  opinion 

doos  not  touch  upon  tho  ’ reposition 
^hioh  I no  do  inruiry  a to  your  opinion, 
to-v?it:  (1)  ftor  t nt  terra  of 

tho  Circuit  elerfc’o  offioo  explro  , 
will  the  1 ry  be  or  feo  basis  al«» 
together?  (2)  If  on  foe  bests,  will 
the  county  bo  11  bio  for  'ho  difforonco 
in  s 1 rise  if  tho  collection  of  foer 
ro  Insufficient  to  p y the  »*Ury  of 
the  olork  and  hir  deputies?" 


I. 


FT 
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t tho  Tooont  tluo,  tho  circuit  dork  is  poid  a salary 
under  the  providers  of  eotienUfM  nd  11815  • • o.  1929, 

Tho  n-  lory  provided  for  iv  n rill  be  paid  until  the  2nd  of  the  terra 
of  office  of  tho  m«  oircult  clerks*  fter  the  election  of 
circuit  olc^ko  this  year,  thoy  rl.ll  isnurso  thoir  duti  s on  the 
first  ' oral  y in  J-  mirry,  19  35*  - eotion  11664  • • Ho,  16 

Tho  circuit  clorPs  in  all  counties  of  this  etrite  t kirr  office  on 
tho  first  ond  y in  J- nu:  ry,  1935,  rill  roeeivo  cor',  one  tion  for 
their  rorvioos  no  not  out  in  tho  ner  soc tion, 11706,  I ws  1935,  p. 
369,  nd  which  ia  os  follows: 


"The  opprepnte  mount  of  foes  that  any 
clerk  of  the  irouit  ~ourt  urdor  rt- 
lcloa  8 and  3 of  this  Oh  ptor  shall  be 
r.  11  owed  to  rot  in  for  ny  one  yo-.r's 
service  sh  11  not  in  on"  c se  exceed 
tho  ^sount  hereinafter  set  out*  In 
counties  Iv  vinr  c population  of  loos 
th  n 7,500  persons,  the  sun  of  >1000*00; 
in  countios  having  o popula  tion  of  7,500 
nd  less  thm  10,000  persons,  the  sub  of 
>1100*00;  In  oourtiao  h vinp  s population 
of  10,000  and  less  th  n 12,500  por  ' ore , 
tho  sun  of  1300*00;  in  c unties  havin'*- 
r.  population  of  12 , 50Q  and  loss  then 
15,000  persons,  the  sura  of  1500.00;  in 
counties  ha vinr  a popul  tion  of  15,000 
nd  loss  than  17,500  persons,  the  aura 
of  1700*00;  in  count !o»  hevinp  a pop- 
ul tion  of  17,500  and  loos  then  20,000 
pornona,  the  siaa  of  vl900*Q0;  in  countios 
h vinr  a population  of  20,000  end  loos 
th'.n  25,000  persons,  tho  cun  of  .>2100,00; 
in  counties  heving  r population  of  25,000 
and  loss  than  30,000  persons,  the  cun  of 
,2300.00;  in  countios  ha vinr  n popul-  tion 
of  30,000  anti  loss  th  n 70,000  perron*, 
tho  eura  of  2500.00;  in  countios  h 
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popul  tion  of  70,000  nd  lone  ttnn 
60,000  poraonc,  the  sun  of  3000.00; 
provided,  th'  t in  cny  oounty  wherein 
tho  olorlc  of  the  Circuit  Court  is  ox- 
off  ioio  rooor  ’or  of  deeds,  said  -f flees 
eh*  11  be  ocr.sldorod  os  on©  for  tho  '’ur- 
po bo  of  this  section;  provide:,  further, 
that  clerks  of  the  Circuit  Court  sh*  11 
be  r Honed  to  retain,  in  oddition  to 
tho  fee©  ollowod  under  this  section, 
oil  foee  er.med  by  th.  m in  cases  of 
ohnfe  of  vonuo  from  othnr  courticc; 
rrovlded,  further,  th.  t,  until  tho  ox- 
pirn  t Ion  of  their  pro  sent  toms  of  of- 
fice, tho  per none  holding  tho  offices 
of  Circuit  Clerics  shall  be  paid  In  tho 
sane  mnner  end  to  tho  s mm  extent  as 
nos  provided  by  law*'' 


You  T7 ill  note  thf  t the  ukovo  oeotlon  provides  a rmxl- 
mri  of  fnos  that  any  circuit  clerk  nr  y retain  for  one  yo^r’s 
eorvlaos.  This  no  ns  that  the  elrcult  clerk  Is  entitlod  to  ro- 
t In  fees  up  to  the  :v»xlm»  enount  1 lowed  in  thin  section.  Fees 
earned  in  ohanfe  of  vonuo  <y  see  r re  not  to  be  uooouj  ted  for  by 
tho  circuit  clerk. 

ho  lanjruioo  nt  tho  very  borirolnr  of  tho  row  section, 
11700,  rofors  to  "the  arrrerato  'mount  of  foos"  that  o circuit 
olerk  my  ret  1:  for  one  ymr:r9B  c orvioe.  Tho  clear  neaninr  of 
this  1 nrunfo  le  that  out  of  tho  foos  oollootod  by  tho  clroult 
olerk  In  his  efflii  1 c poeity.  ho  shrill  be  * llowed  to  with- 
hold or  rot  in  from  the  noney  in  hlo  custody  t>nd  ^oesosslon  all 
of  it  up  to  a sort  in  amount,  and  none  over  that  mount,  os  sot 
out  in  the  nor  sootion  11706.  If  his  office  does  not  e rn  tho 
maximum  amount  dL  loved  hln  by  low,  then  he  has  no  funis  In  his 
h nds  out  of  which  he  eon  rot  lr.  the  h xinur.  mount  llcrrod  him 
b"  low*  The  Lofisl-turo  oloorly  Intended  to  p y tho  circuit  cle 
upon  foo  basis,  "nd  by  its  repenl  of  octlon  ilSlb,  nd  tho  f 11- 
uro  to  enact  r now  sootion  In  lieu  thereof,  the  • orlnl*  turo  made 
it  clear  th.t  oftor  tho  present  torn  of  office  oxplrno  the  circuit 
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clerk  should  reoeivo  no  son  enstion  from  ths  oounty  treasury  for 
hlo  servicer. 

It  la,  thoroforo,  the  opinion  of  thlo  office  th-t  nftor 
the  expiration  of  tho  present  term  of  office  of  tho  circuit  cleric, 
ho  oh^ll  reo  ivo  fcos  for  hie  oonpenotlon  not  to  oxeeod  tho  n mounts 
set  out  in  Lowe  1993,  p*  369;  which  foes  shell  bo  in  lieu  of  the 
stjlnry  heretofore  paid  the  circuit  clerk. 


II. 


ofli vty  .-ir  jrir  :: 


;Tior  to  tho  poBBf;po  of  the  new  ection  11812,  Laws  1933, 
p.  371,  each  dork  of  the  circuit  court  wee  entitled  to  deputy  cir- 
cuit clerks  who  were  appolntod  by  tho  circuit  clerk  with  tho  p- 
rot  1 of  the  Jlroult  Gotnrt.  The  circuit  Jourt  f iro  \ tSo  eccr  ensa- 
ilon  of-  such  deputy  circuit  olorka.-  -ection  1181:  . . :’o.  1929* 

Under  this  old  soot  ion,  tho  rlfht  of  the  deputy  circuit  cleric  to 
oonjons-tion  wee  thus  fixed  by  et  tute  and  becoae  a county  ch  rre. 
eotion  11013  • • o.  1939,  now  repealed,  added  nothin^  to  the 
liability  of  the  oounty  to  poy  the  deputy  circuit  clerk* s sulnry 
except  th  t it  eteclfied  thr  t it  would  be  paid  in  monthly  Instoll- 
ments.  The  duty  rested  upon  tho  bounty  'lourt  to  p- y tho  deputy 
circuit  olerke  without  any  aid  from  ootlon  11813,  . o.  1929. 

Tho  1933  Leflcl:  turo  repo  led  -eotlon  11012,  supra,  anrd 
en-otod  in  llou  thereof  a new  section  found  in  L .wo  1933,  p.  371. 
This  now  section  provide a: 


" .Tory  clerk  of  a circuit  oourt  shell 
bo  entitled  to  euch  mnbor  of  deputies 
end  aisiftaglf,  to  be  appointed  by  such 
offiol  1,  with  the  appro?  1 of  the 
oounty  court,  as  ouch  oourt  shill  deem 
nocosoory  for  tho  prompt  nrt  propor  dis- 
charge of  tho  duties  of  his  off  loo. 
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The  County  Court,  lr  ito  order  per- 
nittine  the  olork  to  appoint  a doputy 
or  assistant,  eh  11  fix  the  a on  per.  no- 
tion of  ouch  doputy  or  sslst  >nt  which, 
in  counties  hriwlnf?  12, LOO  persons  end 
less,  shall  not  exceed  the  aiaount  ol- 
loTod  deputy  or  assistant  to  the  county 
olarh  fcr  tho  nctu  1 tine  employed  and 
shall  deal  mate  tho  period  of  ti’^e  such 
deputy  or  r itnts  nay  be  ea ployed, 
wary  such  order  shall  be  ontorod  of 
reoord,  ond  e certified  copy  thereof 
shall  be  filed  in  tie  office  of  the 
oounty  clerk.  fhe  clerk  of  the  circuit 
oourt  nay  nt  rny  ti  »,  dlsch  rpo  any 
deputy  or  assistant,  and  nay  r emulate 
tho  tii.sa  of  his  or  her  employment,  and 
the  county  oourt  nay.  at  ny  time,  modi- 
fy cr  rescind  ito  order  permitting  any 
appointment  to  bo  made,  rnd  any  reduce 
the  compensation  there toforo  fixed  by 
it*'7 


It  will  bo  notod  that  tho  principle,  which,  in  the  now 
oootion,  woe  that  it  substituted  tho  tern  county  court'  for  tho 
tern  ’circuit  court ' used  in  tho  old  section,  t’ ue  tr  nsforrod  to 
the  county  oourt  the  duties  formerly  imposed  upon  tho  circuit 
oourt.  ’ to  ch  nr®  woe  Bede  in  the  lew  effect  inf  the  ooui  ty’o  1 - 
bility  for  tho  oonrensr.tion  of  doputy  circuit  clerks.  Under  the 
old  section,  the  county  wee  11  ble  fear  the  com  pensation  of  doputy 
circuit  clerks,  **nd  the  mount  of  th  t coraronsctior  was  to  be 
fixed  by  tho  circuit  court*  Under  tho  new  low,  the  oounty  le  lia- 
ble far  the  oaupenoatlon  of  doputy  circuit  clerks,  but  tho  r nourt 
of  th  t corapon©  tion  ’is  fixed  by  the  cot»ty  court”. 

It  will  he  noted  from  close  rondinr  of  tho  entire  act  of 
1933,  pp.  3G9-372,  that  tho  only  moneys  or  fees  that  the  circuit 
clerk  is  permitted  to  rot  in  nro  tho  foes  for  his  own  Teraonal  oor- 
ylods*  o ret  Inc  no  foes  for  Has  pay  of  deputies  and  ■ sslstents. 
Therefore,  under  the  provisions  of  eotlon  11814,  Lows  1933,  p*  372 
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it  la  itvirto  the  duty  of  the  clrouit  dark  to  pry  into  tho  county 
tro  miry  quarterly  all  feea  collected  in  excess  of  the  suns  he 
is  portal  t ted  to  retain* 

It  la,  therefore,  tha  opinion  of  this  office  that  the 
county  court  shall  fix  the  oranpena  ,tion  ofydeputy  circuit  clerks, 
and  th*st  the  county  court  ah-  11  p«iy  auchVolrcuit  clerks  frorj  tho 
general  revanub  fund  of  the  county*  ->uch  pey  r>h>ll  bo  oonpenaa- 
tlon  for  tho  services  rendered  by  a deputy  circuit  clerk  *nd  shall 
be  entitled  to  be  olaeelfled  as  auch  under  the  County  vudget  Lav* 


III. 
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octiorj  11528,  Leva  193:  , p.  360,  combines  tho  office 
of  the  circuit  clerk  and  recorder  of  doc  la  ir.  all  court!  as  of 
leas  th -n  20,000  inhabitants.  Thla  office  entertains  sons  doubt 
oe  to  tho  constitutionality  of  thet  port  of  tho  new  lnw,  lows  1933, 
pp.  369-372,  insofar  aa  it  m ty  apply  to  oountiea  of  leas  than 
20.000  inhabitants • The  constltutlor.ality  of  this  statute  la  prop- 
er iy  for  the  court:?*  a rwrely  set  forth  the  history  of  thia  ^ot 
for  whatever  it  nay  be  rorth,  and  do  not  at tempt  in  this  opinion 
to  p as  upon  the  constitutionality  of  the  ct. 

rhe  1933  statute.  Leva  1933,  p*  369,  in  Its  title,  pro- 
vides: 


"AB  ACT  to  repeal  actions  11786,  11808 
11811,  11812,  11C 13,  11814  and  11815  of 
rtiolo  2,  Chapter  84,  of  the  Revised 
Jit>  tutes  of  Uloaotarl,  1929,  entitled 
••Foes,  -ynent,  and  Disposition  of, 
and  to  enact  five  nev  sections  relating 
and  pert:  lning  to  the  e«n»  subject  to 
bo  known  as  actions  11786,  11008,  11811, 
11012,  and  11814* 1 
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call  your  attention  to  the  torm  "sacie  subject", 
used  In  the  title  of  the  1933  Act# 

motion  11766  H • >.  &'■©•  19S9  Originates  with  Lows  13  If-, 
p.  378.  The  title  of  the  1915  et  provides: 


. "AK  AST  chonyin^  the  jethod  of  puynent  of 

s lories  of  clerks  of  circuit  courts,  except  in 
£iny  county  wherein  the  Claris:  of  the  circuit 
oortrt  is  ex  officio  recorder  of  deeds  of  said 
county;  find  provided  further  that  the  pro- 
wl sions  of  this  act  shftll  not  apply  to  any 
county  which  now  cortnins  or  may  hereafter 
contain  e city  of  7L,000  inhabitants  or  more, 
or  to  nny  county  which  now  cortnins  or  cay 
hereafter  contain  eighty  thousand  inhabitants 
and  less  than  on©  hundred  and  fifty  thousand 
inhabit  nts  in  which  circuit  court  is  hold, 
in  tv*t>  or  nore  places  in  said  county,  pro- 
viding for  the  appoint:  ent  and  p ymont  of 
deputies,  and  re-.ulrinr  clerks  to  pey  into 
the  county  treasury  ell  fees  collected  by 
then,'* 


3SCTIGJT  * 

1.  claries  of  olr-  ! 
cult  clerks  in  * 
certr  lr.  cou  ties.  • 

e 

2.  ieputies  and  as-  \ 
sistontc,  how  ap-  . 
pointed— can  pensc  - \ 
tion. 

3.  .nlarios,  hew  : 

paid.  : 


53CTICI? 

4.  nity  of  clerk  - 
collection  of  foes- 
stf: tenant,  oto. 

5.  Repealing  clf  uso. 

6.  ct  to  ti  ke  effect, 
when." 


It  will  be  noted  that  the  191b  title  role? ted  to  th®  nusthod 
of  pc  ylng  circuit  clerks  3X01SJ T in  anv  court  y where  in  the  clerk  of 
the  circuit  court  is  ex-officio  recorder  of  -jeoko.  There f care,  tfio 
ct,  by  its  title,  did  not  cover  t ho  salary  circuit  clerks  In 
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counties  where  they  wore  i Iso  recorder  of  deads. 

The  Legislators,  in  19X9,  pp.  665-664,  attempted  to  in- 
dependently amend  tho  1915  ct  by  passing  two  eepora te  nd  distinct 
amendments  to  this  ot*  Both  nondc»nts  wore  approved  Kay  80,  1919* 
The  title  of  the  aaendment  act,  La ws  1919,  p*  633,  specific  lly  re- 
fers  to  the  fret  thrt  the  1915  ct  did  not  cpply  to  circuit  clerk# 
who  were  ox-officio  recorders  of  deeds*  Tho  emend-ient  further,  at 
pr ce  665  of  tho  1919  ct,  reads* 


"AST  \CT  to  Attend  section  ono  of  an  act 
entitled  ' n not  dunging  the  method  of 
e X ries  of  oler  s of  circuit  courts, 
session  cots,  1915,  pc;ge  373,  approved 
March  22,  1915. 


32CTICK. 

1.  .mending  rn  oct 
. of  1915  role  ting 
to  salaries* 


series* 

1*  Salaries  of 
cirouit  clerks 
in  cortrir. 
counties* 

2.  Bepealing  cl  uee*’* 


It  will  be  noted  that  tho  191©  ct,  p.  661,  is  si  lent  In 
the  title  as  to  including  circuit  clerks  who  ore  ex-officio  recorders 
of 'deeds,  but  tho  1919  revision  ocramlttee  entirely  omitted  the  1919 
lew,  p.  668,  but  copied  into  the  revision  of  1919  the  act  as  amended 
at  p*  665*  This  section  boe-me  109  5 • :»*  !. o.  1919. 

iho  1919  .nendnent,  nupr a,  did  not  contain  a general 
title*  It  adopted  tho  1915  ct  ond  tho  1915  title*  ^inco  the 
1915  title  did  not  apply  to  circuit  clerks  who  were  ex-officio  re- 
corders of  doode,  any  aaentaent  of  tho  statute  contrary  to  the  title 
eo  »s  to  apply  tc  circuit  clerks  who  were  ex-offioio  recorders  of 
doods  would  be  invalid,  beostise  neither  tho  amended  act  nor  the 
nmondatory  oct  in  the  title  applied  to  circuit  clerks  who  were  ox- 
officio  recorders  of  deeds.  Atnto  ox  rol.  v.  Inctannn,  267  3.  . 

600  (1924). 


It  is  now  wo  11  settled  that  where  the  title  refers  to  a 
specific  oImsb , tho  ct,  ■ nrt  11  nraendents  thereto  which  Adopt  tho 
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oripinrl  title  of  the  ct  oro  limited  to  the  ol' saae  therein  cot- 
ered.  In  t te  v,  lo  n,  Zb 8 Li o,  806  (1914),  the  title  of  r.  ct 
referred  to  ’herdlnc  Cottle  by  non-roeldonta"',  while  tho  osnda- 
tory  uot  oppllod  to  resident*  n e well  as  non-rosidonts,  o part 
of  the  oririnrxl  title  woe  ohonrod  in  the  title  to  tho  -mandatory 
not.  The  court,  1,  o,  316,  sold: 


"The  purpose  of  a title  la  to  pierve  es 
o dear  ond  oonrreheneiTo  Indio;  tar  of 
tho  purport  of  the  aot,  hlle  it  mny 
be  so  penornl  in  its  terns  oe  to  onlt 
reference  to  or  the  expression  of  aet- 
tera  psri'  ne  to  the  principal  feotur** 
of  the  statute.  If  it  sufflolently  in- 
dlo*  too  the  substantial  purpose  of  the 
low,  it  will  not  bo  vlolntive  of  the 
Jonstitutlor;  but  where  o title  descends 
to  portloularB  and  epectfles  a cert?  in 
cl  '.os  included  within  the  provisions  of 
the  ct,  to  the  exclusion  of  others,  it 
does  not  sufficiently  indicate  the  pur- 
port of  the  lew,  end  is  to  that  extent 
viol  tivs  of  the  constitutional  pro- 
vision, 

e find,  therefore,  in  the  onoe  nt  bar 
that  the  body  of  tho  not  ocntnlns  pro- 
visions epplyinr  to  rosldontn  os  well  os 
non-rosldcntc  of  the  to,  while  its 
tltlo,  os  definitely  as  words  o«n  convey 
their  aeoalnr  linite  its  ap*'liontion  to 
non-ronidentsj  urdor  this  stnto  of  f eta, 
much  as  tho  court  n*y  be  disinclined  to 
deolcre  the  act  inv  lid,  it  cannot  in 
the  f ce  of  tho  plain  prowl  si  ora  of  the 
Jonstltutlon  ( ec,  S,  art,  4)  do  other- 
wlso  in  so  far  us  it  is  attempted  to  apply 
the  not  to  residents  of  this  Jtrte," 


It  would  therefore  op pet*  that  as  one  section  eon twined 
the  provisions  and  rcrulations  for  foos  of  oil  circuit  cleruj  in 
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the  state  who  were  not  ex-officio  recorders  of  doeds,  then  the 
attempted  a'iondnent  of  the  1911  ct  thereafter  so  ,s  to  take  in 
an  additional  class,  or  to  add  an  additional  subject  without  setting 
it  out  in  the  title,  might  contravene  Jeotlon  28,  rtiole  4 of  the 
Missouri  Constitution. 

•Tie  191E  statute  bee  heretofore  boon  construe!  as  not 
viol;  ting  action  28,  J*ticle  4,  of  tho  Mitiovi  Constitution, 
but  tho  question  of  class  woe  not  raised*  The  objection  at  that 
tin  was  nad®  on  the  question  of  salaries  and  fees.  t te  ox  rol. 
v.  Farmer,  271  Mo*  306  (1917). 

The  1913  i.et,  p.  378,  contained  four  principle  sections, 
action  1,  non  .eotion  11786;  >eotion  2,  now  11612;  ection  3,  now 
11813;  action  4,  nor?  11814.  "base  four  sections  wore  referred  to 
in  the  titlo  ns  ’ n --ct",  end  in  -ootion  1,  provided, 


"provided,  that  the  provisions  of  this 
act  shall  not  apply  to  any  county  wherein 
tho  olerk  of  the  circuit  oourt  is  ox- 
officio  recorder  of  deeds  of  s>>id  county," 

The  above  quotation  was  a part  of  the  ct  containing  the 
four  sections  above  enuner  ted. 

It  would  therefore  appear  that  action  11786,  Laws  1932, 
p*  369,  would  only  provide  for  the  compensation  of  circuit  clerics 
who  were  not  ex-officio  recorders  of  deods* 

n attempt  was  made  to  caond  this  section.  Laws  1921,  p. 
607,  but  tho  amendment  wye  held  unoonstltutloncl.  - -trite  ex  rel. 
v.  Hamilton,  303  I'o.  302;  260  S.  ST.  466. 

ection  11328,  Laws  1933.  p.  360,  carabines  the  office 
of  the  circuit  clerk  and  rooorder  In  all  counties  with  e popula- 
tion of  less  than  20,000. 

hen  considering  the  two  sections  together,  it  would 
therefore  appear  thot  the  circuit  clerks  of  Missouri,  beginning 
in  1933,  in  counties  of  less  than  20,000  population,  would  be  ex- 
officio  recorders  of  deedc,  and  thr  t they  will  receive  cot  er.sn- 
tion  frot  fees. 


#11 
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Bryant 


hilo  it  is  not  the  duty  of  thie  office  to  detorraino 
olcse  questions  of  the  constitutionality  of  ^.epislativo  -ets,  we 
hare  set  out  the  above  Rr*l  foregoing  history  of  the  et  for  the 
consideration  of  those  who  raifht  wish  to  resent  the  setter  to 
a court  of  record  for  find  detorraino t ion. 


ao spec t fully  euhraitted. 


TR  JHUJ2  . i&Ui 

ssietsnt  ttcrney  Oe  sr  1 


Attorney  General 
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BANKS  AND  BANKING  : 


donor a bio 
ocretury 
Jefferson 


Dear  : Ir * 


latter  of 
question* 


National  Banks  in  Missouri  have  auth- 
ority to  pledge  their  assets  to  secure 
deposits  of  public  funds  to  Secretary 
of  State  under  Section  7784  R. 3.1929. 


Dwight  B.  Brown 
of  State 
City,  Missouri 


fh’R  department  acknowledges  receipt  of  your 
rebruary  12,  requesting  an  opinion  upon  the 
set  forth  therein,  which  reads  ap  follows* 

'Some  days  ago,  our-  ~r.  Buechmann,  who 
Is  in  charge  of  bank  relations,  was  in 
an  intorviow  with  (Jenoral  hewltt,  of  your 
office,  at  which  time  the  decision  in  the 
case  of  Kay  C.  darroll,  Treasurer  of 

arton,  Illinois  vs.  City  National  Bank 
of  herrln,  Illinois,  was  die  cursed,  ilia 
court  in  this  caso  required  the  surrender 
or  collateral  and  made  the  claim  of  the 
frees vrer  an  ordinary  or  common  claim. 

The  question  arose  as  to  the  right  of 
this  dopartm  nt,  when  dealing  with  National 
oanks,  to  demand  collateral  security  for 
deposl tr. 

Section  5153  of  the  National  -ank  Act,  as 
amended  June  25,1930,  sets  out  the  autho- 
rity of  National  anks  to  pledge  their 
assets  in  states  where  the  State  Banks 
have  such  authority,  placing  the  National 
sank  In  identical  status  with  Jhe  State 
oank,  the  state  law  being  made  the  govern- 
ing rule  in  these  mattors.  Section  77b4 
of  tho  Revised  Statutes  of  Missouri ,1929, 
deals  with  this  rubject  natter  end  author- 
izes Missouri  banks  to  pledge  security  to 
this  department. 


2- 


uonorable  Dul  ght  H»  ro«n 


-Arch  19  , 1954 


justice  oranaols  In  the  Treasury  vs. 
the  National  --ank  cars  hel«J,  that  law 
with  record  to  National  uonks,  was 
determined  by  state  law  provisions  as 
to  State  hanks.  The  National  hanks' 
authority,  under  the  National  ^ank 
Act,  defends  upon  privileges  extended 
to  ‘ tate  unite.  i'he  decision  came  down 
.*eb.  5,  1954. 

In  view  of  the  United  3 ates  .'uprorae 
Court  decision,  ««  believe  we  are  pafe 
In  proceeding  as  In  tha  past.  If  you 
hold  to  a contrary  view,  please  advise 
at  once," 


ihe  Art  of  hoctton  7764,  K.  S.  j»o.  1929,  pertinent 
to  ’ho  question  submitted  In  your  latter  la  as  follows* 

"Sec. 7784.  .eon  coIIj ctod  to  b© 
deposited  in  bank  where  branch 
office  niakln  collection  Is  locate.1. 

All  fees  for  fhe  registration  of  motor 
veulcles  , trailers  ,ciiaufl  aura  , operators  , 
ccrtli lcatas  of  title  and  motorcycles 
provided  for  hare in  shall  be  collected 
by  tha  cocrotar^  of  state  and  deported 
In  a ank  where  the  branch  oflce  col- 
lootin'  same  la  located.  Such  depositories 
shall  be  required  by  the  eecretar  of 
state  to  give  a rood  ud  sufficient  bond 
07  orhor  le pal  sec  rlty  In  nr  amount~~eqral- 
Tn:.  or  exceeding  ar ;;  e . m tha  t may  bo  depoel  tad 
IhoroTn.  Such  : on.i  or  s icurltlos  sTTall  be"coy- 
al  le  to  ♦he  secretory  o state  and  state  of 
lrsouri  and  shall  be  deposited  In  'he 
office  of  the  secretary  of  state." 


The  question  is  whether  or  not  national  banks,  lo- 
cated tn  tiiesourl,  have  the  authority  to  pledge  their  assets 
or  securities  to  tho  Secretary  of  State  to  guarantee  mon  ys 
deposited  in  the  national  . arks  v.hlch  may  bo  deal  nated  by 
tho  . ^cratary  of  otate  as  a depository  of  moneys  collected 
under  loctlon  77o4  H.  S.  1929. 


..onorafcle  Dwight  rl.  rown 
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un  ...arch  6,  1934,  this  office  rendered  an  opinion 
to  iionoraolo  Richard  H.  Uacy,  J tate  Treasurer,  In  which  we 
discussed  the  question  as  to  whether  national  banks  in  Missouri 
had  the  authority  to  pledge  their  assets  to  secure  deposits  of 
state  funds,  in  which  the  case  of  City  of  .Marlon,  Illinois  jf. 

- needam,  ?t  al,  decided  February  57  193T7  by  the  Supreme  "Court 
of  the  InTFed  States  - Sup.  ct.  Reports,  Vol.  54  at  page  421, 
was  discussed. 

The  amendment  of  June  25,  1930,  Section  5153  of  The 
National  banking  Act,  as  shown  at  12  U.  •«  o.  *.  action  90, 
page  30,  and  referred  to  in  your  letter,  provides  os  follows! 

"/my  association  may,  upon  the  deposit 
with  It  of  public  money  of  a State  or 
any  political  subdivision  thereof,  lve 
security  for  the  safekeeping  and  Drorapt 
payment  of  the  money  so  deposited,  of 
the  sane  kind  as  is  authorised  by  the 
low  of  the  State  in  which  such  associa- 
tion is  located  In  the  case  of  other 
banking  institutions  In  the  State.  (As 
amended  June  25,  1930, c. 604, 46  ^tat.QOS.)  " 


In  the  State  of  Missouri,  the  power  of  banks  to 
pledge  their  assets  to  secure  public  deposits  has  had  legis- 
lative approval  and  sanction  for  a great  many  yeara, since 
ld7$  and  It  is  the  policy  adopted  in  this  State  for  the  safe- 
guarding of  public  funds,  and  we  cite  as  evidence  of  this. 
Section  121b7,  H.  S,  ilo.  1929,  wherein  County  Depositories  are 
permitted  to  pledge  their  assets  to  secure  county  funds  deposi- 
ted in  said  banks  and  Section  11469,  K.  S.  u.o.  1929,  as  amended 
by  the  ,mts  of  1931,  at  page  376,  wherein  banks  are  permitted 
to  pledge  their  assets  and  securities  to  secure  deposits  made 
by  the;  itate  lreasurer  in  said  banks. 

In  the  case  of  Huntsville  irust  Company  v.  Nool, 

12  o.  ...  (2d)  751,  1.  c.  7o4,  in  cons  truin'  the  statute. 

Section  9585,  h.  . . do.  1919  (now  Seetlon  12167  R.  S.1929), 
the  Supreme  Court  said  that  a trust  comoany  seeking  to 
qualify  under  the  above  section  had  authority  to  pledge 
United  States  bonds  constituting  part  of  its  assets  to 
secure  the  performance  of  its  obligations  as  a depository. 
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It  Is  our  opinion  1 hot  national  banks  In  Missouri 
have  authority  to  pledge  their  assets  to  secure  deposits 
made  by  the  Secretary  of  State  of  automobile  registration 
licenses  and  fees  as  provided  for  In  Section  7784,  R.  S.  jio. 
19^9,  to  secure  said  deposits  under  the  amendment  of  June 
25,  1950,  section  5155  supra,  the  same  as  state  banks  have 
under  the  Statutes  of  Missouri. 

;e  are  herewith  enclosing  to  you  a copy  of  our 
opinion  rendered  to  the  honorable  H.  H.  Nacy,  State  Treasurer, 
delivered  c-.&rch  6,  1954,  which  discusses  the  subject  more 
fully. 


Yours  very  truly. 


COV  .LL  R.  UkSlTT 

assistant  Attorney  General, 


AF'PROV  -D* 


ft  y -cTimicz — 

Attorney  General. 

CRHtLO 


Inclosure 


C0UH7Y  SURVEYORS 


- Vacancy  In  office  for  failure  to  give  bond 
within  60  days. 


Honorable  .Wight  ii*  crown 
Secretary  of  Itnte 
Jofferron  City,  hlaaourl 

war  riri 


•»e  have  yout*  request  of  8arch  15,  1954,  for  on 
opinion  booed  upon  tho  following  foots  in  a letter  addressed 
to  you  by  *r*  Tipton,  County  Clerk,  Lancaster,  Misoourlt 


"I  am  writing  you  at  the  request  of 
George  Grist  who  was  duly  elected  to 
the  office  of  County  urveyor  In 
loveaber  1952*  His  Commission  was 
sent  to  this  office  along  with  the 
others  et  that  tl  nc,  but  he  never 
qualified  or  gave  bond  at  the  time* 

Le tar  on  April  4th,  1952  he  filed 
his  bond  snd  the  County  Court  would 
not  aperove  It  on  account  of  the  lapse 
of  more  *hsn  60  days  from  the  time 
his  eo.mnlsslon  was  reoelv**'',  "low 
tie  wants  the  Governor  to  send  a com- 
mission nnd  he  wonts  to  re-flle  his 
bond,  jfclch  I think  la  contrary  to 
law,  and  qualify  for  the  office  at 
this  late  date*  I would  appreciate 
it  if  you  would  give  mo  your  opinion 
on  this,  nnd  if  in  you r opinion  he 
could  qualify  at  all  now*" 


years 

1929 


The  County  urveyor  la  elected  for  a term  of  four 
, an-,  under  the  provisions  of  eetlon  11571  R«  3*  So* 
this  election  falls  in  the  presidential  year* 


ection  5,  .‘‘.rtlcle  14  of  the  *la»ourl  Constitution 

provides* 


I I 


1 * 

■ 
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"In  the  absence  of  any  contrary 
provision,  fill  officers  now  or 
hereafter  ©lasted  or  a n~o into  # subject 
to  the  right  of  res It  nation,  shall 
hold  of  .'lea  during  their  official 
terms,  mad  until  their  successors 
shall  be  duly  cl  a c toe  or  appointed 
and  qualified*" 


.Section  11573,  R*  3,  Mo*  1980  provides: 

"very  county  surveyor  shall,  within 
sixty  days  alter  receiving  his  com- 
mission, hu  before  entering  upon 
the  duties  of  bis  office,  « on  tor 
into  bond  to  the  state  of  Missouri*" 


•Section  1157 3*  Mo*  1029  provides: 

"If  any  county  surveyor  fall  to 
glvo  such  bond  in  the  time  prescribed 
in  the  ^receding  section,  his  office 
shall  be  vacant*" 


It  therefore  o ears  from  the  above  see t ions  that  the 
Legislature  has  rrovided  a different  tenure  of  office  for  the 
surveyor,  and  creates  a vacancy  in  the  office  nutotsatlenlly 
upon  the  failure  of  tb«  ne  ly  elected  surveyor  to  give  a bond 
within  60  days  after  receiving  his  conn!  as  Ion* 

It  la,  therefore,  the  opinion  of  this  office  that  a 
vacancy  exleta  In  the  office  of  surveyor  of  fohuylor  Jaunty, 
Missouri*  This  voca^c y is  to  be  filled  by  appointment  by  the 
Governor  under  the  provisions  of  ^eotlon  10216,  R*  3*  Mo*  1929 
which  provides: 


"Ahonever  .'my  vr nancy,  cruse*’  in  nny 
manner  or  by  any  aecB«  whatsoever,  shall 
occur  or  exist  In  any  » county  office 
originally  filled  by  election  by  the 


A3  • Honorable  Delphi  H,  Prowl 


people,  other  than  * representative, 

3 her  1 f f or  coroner,  ouch  veoaney 
shall  be  filled  by  a poclntsient  by 
ti«s  go  re  r nor;  and  the  person  appointed 
shell,  *-  continue  In  such  office  until 
the  first  Monday  In  January  next  fol- 
lowing the  first  on suing  goners!  elec- 
tion - at  which  said  general  election 
a person  shall  be  elected  to  fill  the 
unex  Ired  portion  of  »r<ch  term,** 


The  Goremof  now  has  author tty % to  a n point  o surveyor 
of  behuyler  bounty  tohold  office  until  January  1988*  and  in  the 
neantine  It  becomes  the  duty  of  the  voters  In  Schuyler  County 
to  elect,  a County  surveyor  at  *he  coming  1G34  general  election. 


Yours  very  truly. 


FSAflYLIK  . Jff'.AG a. If 

Ass  le ton  t ‘ttemey  ^erersl 


A rK  ;T  0: 


• c*  fo'fwnzr 

Attorney  Conors! 
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CITIES  OF  THIRD  CLASS:  Officers  failing  to  comply  with  Sec,  S758, 

R.S.  Mo . 1939  subject  to  an  action  ia 
nature  of  mandamus. 
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March  22,  1934, 


Senator  Frank  F.  Briggs, 
Macon,  Missouri. 


Dear  Senator: 


This  department  ao knowledges  reoeiot  of  your 

letter  of  February  10,  1934  in  which  you  Inquire  as  follows: 


"Fhat  is  the  penalty  for  viola 
tlon  of  Section  6738.  R.S.  Mo. 
1929?" 


Section  6738,  R.S.  Mo.  1929  concerning  which  you 
inquire,  is  as  follows: 

"The  council  shall  semi-annually,  in 
January  and  July  of  each  year,  publish 
a full  and  detailed  statement  of  the 
receipts  and  expenditures  and  Indebtedness 
of  the  city  for  the  half  year  ending  on 
December  31  and  June  30  preceding  the  date 
of  such  report,  which  statement  shall  be 
published  in  some  newspaper  published  in 
the  city." 

We  are  unable  to  find  any  statute  setting  forth 
the  punishment  of  officers  for  violation  of  this  section  or  for 
refusing  to  comply  therewith;  we,  however,  mention  3ec.  6744, 
R.S.  Mo.  1929,  which  provides: 

"Every  officer  of  the  city  and  hie  assist- 
ants, and  every  councilman,  before  entering 
upon  the  duties  of  his  office,  shall  take 
and  subscribe  to  an  oath  or  aff inflation 
before  some  court  of  record  in  the  county, 
or  Justice  of  the  peace  in  the  township, 
or  the  city  clerk  or  police  Judge,  that  he 
possesses  all  the  aualif icatluns  prescribed 
for  his  office  by  law;  that  he  will  support 
the  Constitution  of  the  United  States,  and 
of  the  state  of  Missouri,  the  provisions  of 
all  laws  of  this  state  affecting  cities  of 
this  class,  and  the  ordinances  of  the  city. 
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and  faithfully  demean  himself  in 
office;  which  official  oath  or 
affirmation  shall  be  filed  with  the 
city  clerk,  ’’▼ery  officer  of  the 
corporation,  when  required  by  law 
OX  ordinance,  shall,  within  fifteen 
days  after  his  election  or  appoint- 
ment, and  before  entering  upon  the 
discharge  of  the  duties  of  his 
office,  give  bond  to  the  city  in  such 
sun  and  with  such  sureties  as  shall 
be  designated  by  ordinance,  conditioned 
for  the  faithful  performance  of  hia 
duty,  and  that  he  will  pay  ovor  all 
moneys  belonging  to  the  city,  as  pro- 
vided by  law,  that  may  come  into  his 
hands.  If  any  person  elected  or 
appointed  to  any  office  shall  fail  to 
take  and  subscribe  such  oath  or  affirma- 
tion, or  to  give  bond  as  herein  required, 
his  office  shall  be  deemed  vacant.  For 
any  breach  of  condition  of  any  such 
bond,  suit  may  be  instituted  thereon 
by  the  city,  or  by  any  person  in  the 
name  of  the  city  for  the  use  of  such 
person. " 

You  will  note  in  the  above  statute  this  sentence:  "that 
he  will  support  the  Constitution  of  the  United  3tates  and  of  the 
State  of  Uissourl,  the  provisions  of  all  laws  of  this  state 
affecting  cities  of  this  olass,  and  the  ordinances  of  the  city, 
and  faithfully  demean  himself  in  office." 

From  the  above  section  we  are  of  the  opinion  that  if  the 
officers  of  the  city  foil  to  comply  with  Sec.  6738,  supra,  it 
constitutes  a violation  of  their  oath  of  office;  however,  we  do  not 
believe  they  would  be  subject  to  any  action  of  a criminal  nature, 
but  that  an  action  in  the  nature  of  a mandamus  to  compel  them  to 
carry  out  the  terms  of  Sec.  6738,  supra,  might  lie. 


Respectfully  submitted, 

/ 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


— m vo  ~mmrr 

Attorney  General 

OWN : AH 


COURT  COSTS:  Neither  State  nor  county  liable  for  expert  witness 
fees. 
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March  22,  1934. 


Hon.  John  B.  Brooks, 

Presiding  Judge  County  Court, 
Grundy  County, 

Trenton,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  February  10,  1934  wherein  you  make  the  following  inquiry: 

"We  are  in  doubt  whether  we  can 
legally  allow  and  pay  the  enclosed 
bills.  The  defendant  is  serving  a 
term  in  the  penitentiary.  Is  this 
not  a case  for  the  State  to  pay? 

Please  return  the  bills. 

Should  an  agreement  be  made  between 
the  prosecuting  attorney  and  the 
oounty  court  before  the  above  expense 
was  incurfed?" 


I. 

R.S.  Mo.  1929  are  the  guide  in  deter- 
mining whether  County  or  State  shall 
pay  costs  in  a criminal  easel 

In  determining  whether  or  not  the  costs  in  a criminal 
case  are  legally  and  rightfully  chargeable  to  the  county  or 
state,  depending  on  the  gravity  of  the  crime,  of  course,  we  must 
be  guided  solely  by  the  statutes  of  our  state.  We  have  exam- 
ined same  thoroughly,  particularly  Secs.  3827,  3828,  3820,  3829, 
3850  and  3855,  R.S.  Mo.  1929  and  are  unable  to  find  any  statute 
wherein  either  the  State  of  Missouri  or  the  particular  county  is 
liable  for  expert  witness  fees  in  a criminal  case. 

It  is  a well  established  principle  of  law  that  costs 
cannot  be  recovered  except  in  cases  where  the  statutes  specifically 
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proTide  for  the  same.  In  the  case  of  State  ex  rel.  v.  Wilder,  197 
Mo.,  l.c.  32,  the  Court  said: 

"The  sole  question  arising  from  the 
facts  alleged  by  the  relator  and  admitted 
by  the  State  Auditor,  Is  whether  the 
State  1 8 liable  for  the  costs  claimed  by 
the  relator.  For  many  years  this  court, 
in  obedience  to  strict  statutory  pro- 
visions,  has  sedulously  maintained  that 
no  costs  can  be  taxed  except  such  as  the 
law  in  terms  allows.  (Shed  v.  Railroad, 

67  Mo.  687;  Crouch  v.  Plummer,  17  Mo. 

420;  State  ex  rel  v.  Hill,  72  Mo.  512; 

Williams  ▼.  Chariton  County,  85  .Vo.  646)" 

Likewise,  the  authorities  are  reviewed  in  the  decision  in 
the  case  of  City  of  Greenville  v.  Farmer,  195  Mo.  App.,  l.c.  211- 
21 2,  as  follows: 

"It  is  the  well  settled  law  of  this  State 
and  the  country  at  large  that  the  right 
to  tax  costs  is  purely  made  by  statute; 

No  such  right  existed  at  common  law; 
and  unless  there  is  a statute  authorizing 
the  taxing  of  costs  against  the  plaintiff, 
the  order  of  the  circuit  eourt  is  erroneous. 

It  was  held  in  the  case  of  State  ex  rel. 

Clarke  v.  Voider,  197  Mo.  27,  94  S.W.  499, 
that  no  costs  can  be  taxed  in  any  court 
except  such  as  the  statute  in  terms  allows. 

In  Ring  v.  Chas.  Vogel  paint  4 Glass  Co., 

46  Mo.  App.,  l.c.  377,  the  following  lan- 
guage is  used:  *****lt  may  be  stated  that 
the  entire  subject  of  costs,  in  both  civil 
end  criminal  cases,  is  a matter  of  statutory 
enactment;  that  all  such  statutes  must  bo 
strictly  construed,  and  that  the  officer  or 
other  persons  claiming  costs,  which  are 
contested,  must  be  able  to  put  his  finder 
on  the  statute  authorizing  their  taxation.* 

(See  also:  State  v.  Union  Trust  Co.,  70  Mo. 

App.  l.c.  315).  McRuillln  on  Municipal 
Corporations  Vol.  Ill,  3eo.  1070,  lays  down 
the  rule  that  oosts  cannot  be  awarded  unless 
expressly  provided  for  and  that  at  common 
law  they  were  not  recoverable  in  either  a 
cri  inal  or  civil  proceeding,  and  that  it 
has  often  been  held  in  the  absence  of  statute 
providing  therefor  that  costs  cannot  be 
taxed  against  a city  in  cases  for  violation 
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of  ordinances  regardless  of  whether 
there  was  an  acquittal  or  a conviction. 

11  Cyc.  278  states  the  rule  that  a city, 
town  or  village  is  never  liable  for 
costs  for  proceedings  under  its  ordi- 
nances whether  the  defendant  be  acquitted 
or  convicted  unless  a statute  so  provides, 
and  that  this  is  true  whether  the  proceed- 
ing is  considered  civil  or  criminal; and 
that  (p.  289)  in  the  absence  of  statutes 
so  providing,  costs  of  an  appeal  to  an 
intermediate  court  from  a judgment  for 
violation  of  an  ordinance  or  on  certiorari 
to  such  court  are  not  taxable  against  a 
municipality." 


CONCLUSION 


In  the  absence  of  any  statutory  authority,  it  is  the  opinion 
of  this  department  that  neither  the  State  nor  the  County  is  liable 
for  the  expert  fees  as  shown  by  the  attached  statement.  As  per 
your  request,  we  are  herewith  returning  said  statement. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


AT'7  ROVED: 


ROY  McKiTT^ICK, 

Attorney  General 


OWN: AH 


t 


i, 


' 

TRADEMARK  - Descriptive  words  not  subject  to  regi strati on. 


April  12,  1954. 


F i L eL 

/ / 


Honorable  Dwight  H,  Brown 
Secretary  of  State 
Jefferson  City,  Mies our 1 

rear  Sir: 

We  have  your  request  for  an  opinion  as  to  whether 
or  not  the  Missouri  Kansas  Coal  Company,  not  a corporation, 
e«n  register  under  the  trade  marie  law  the  following  fac- 
simile: 


"We  are  placing  fuel  in  convenient 
sized  paper  bags  with  suggestion 
to  the  consumer  that  they  place  eoel 
contained  therein  into  the  furnace 
without  breaking  the  bag,  Thie  that 
they  may  eliminate  any  dirt  or  duet, 
thereby  giving  them  the  same  clean- 
liness that  they  experience  in  burn- 
ing competitive  fuels,"  This  will 
be  advertised  ss  "Clean  Coal  in  Con- 
venient aper  Bags," 


Section  14329, R,  3,  Mo,  1929  provides  that  my 
person  who  wishes  to  adopt 

"any  particular  name,  term,  design 
or  device  as  his  or  their  trademark 
To  designs te,  make  known  or  distinguish 
any  article  or  goods,  wares  or  mer- 
chandise by  him  or  them  manufactured 
or  prepared," 

shall  file  an  application  with  the  Secretary  of  State,  #e 
call  your  attention  to  the  words  "name",  "term", "design",  "or 
device".  An  examination  of  the  facsimile  presented  shows  that 
it  is  not  a name,  term,  design  or  device  within  the  meaning  of 
the  above  statute,  and  at  beat  is  merely  descriptive  of  the  man- 
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ner  In  which  co  1 Is  to  be  sold*  Merc  descriptive  terms  of 
nn  article  are  not  subject  to  regia tratlon  under  the  trade 
■ark  law*  A*  J.  Reach  Company  StawiM  Hardware  Company, 

155  *o.  App.,  412  (1911)*  It  la  this  fundamental  distinction 
between  a trade  name  and  merely  descriptive  words  that  ore- 
vents  monooolles.  It  Is  one  thing  for  a vender  to  establish 
a business  under  a trade  name*  and  an  entirely  different  thing 
for  a vendor  to  try  to  aonopollse  the  business  by  adopting 
descriptive  terms  so  as  to  prevent  competitors  from  deacr Iking 
their  produce  with  the  s/use  or  similar  descriptive  terms. 
MeOrov  Coal  Co.  v.  Msnefoe*  162  Mo.  App.  209,  l.c.  216. 

It  is*  therefore*  the  opinion  of  this  department 
that  the  above  facsimile  cannot  be  registered  under  the  trade 
mark  lav  of  thla  state. 


Tours  very  truly* 


FRAHKLIHK  • REA G AH 
Assistant  Attorney  General 


APTRGVEDt 


rot  foKTrarrgg  " 

Attorney  General 


PHtiFE 


NEPOTISM:  - A teacher  whose  grandmother  is  a half-sister  to  a direct- 
or's wife's  mother  is  not  related  within  the  fourth  degree. 


April  17,  1931*- 


Mr.  George  D.  Brownfield, 
Prosecuting  Attorney, 
Boonville , Missouri . 


Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 

"A  question  has  arisen  in  this  county 
whether  the  teacher's  grandmother,  being 
a half-sister  to  the  director's  wife's 
mother,  may  be  legally  employed. 

If  you  can  give  us  any  information  in 
regard  to  this,  same  will  be  greatly 
appreciated  and  thank  you  for  a prompt 
reply." 

Section  13  of  Article  XIV  of  the  Constitution  of 
Missouri  provides  as  follows : 

"Any  public  officer  or  employe  of  this 
State  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said 
office  or  employment,  have  the  right 
to  name  or  appoint  any  person  to  ren- 
der service  to  the  State  or  to  any 
political  subdivision  thereof,  and  who 
shall  name  or  appoint  to  such  service 
any  relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her  office 
or  employment." 

Under  the  foregoing  constitutional  provision  a 
director  who  participates  in  the  election  of  a person  related 
to  him  within  the  fourth  degree  shall  forfeit  his  office . The 
sole  question  presented  by  your  inquiry  is  whether  the  teacher 
who  seeks  the  appointment  is  related  within  the  fourth  degree 
to  the  director. 

There  are  two  rules  which  are  vised  in  computing  the 
degrees  of  relationship . These  rules  are  laid  down  in  12  C . J . 
511  as  follows : 

"One  by  the  canon  law,  which  has  been 
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adopted  into  the  common  law  of  descents  in 
England,  and  the  other  by  the  civil  law  which 
is  followed  both  there  and  here  in  determin- 
ing who  is  entitled  as  next  of  kin  to  admin- 
ister personalty  of  a decedent.  The  computa- 
tion by  the  canon  law  is  as  follows : 'We 
begin  at  the  common  ancestor,  and  reckon 
downwards;  and  in  whatever  degree  the  two 
persons,  or  the  most  remote  of  them,  is  dis- 
tant from  the  common  ancestor,  that  is  the 
degree  in  which  they  are  said  to  be  rela- 
ted.' By  the  civil  law  the  computation  is 
from  the  intestate  up  to  the  common  ancestor 
of  the  intestate,  and  the  person  whose  rela- 
tionship is  sought  after,  and  then  down  to 
that  person,  reckoning  a degree  for  each 
person,  both  ascending  and  descending." 

We  do  not  find  that  the  Courts  of  this  State  have  laid 
down  any  rule  as  to  how  the  relationship  under  Section  13  of  Art- 
icle XIV  of  the  Constitution  is  to  be  computed.  In  other  states 
where  anti-nepotism  provisions  are  in  force  the  Courts  have 
generally  applied  the  civil  rule.  We  believe  that  the  Courts 
of  this  State,  when  the  matter  is  presented  for  consideration, 
will  adopt  the  civil  rule  in  computing  the  degrees  of  relation- 
ship, tinder  our  constitution.  As  there  is  no  decision  by  our 
Courts  on  this  matter  this  Department  has  applied  the  civil  rule 
in  figuring  relationship.  Under  the  civil  rule  persons  who  are 
related  as  first  cousins  or  closer  would  be  within  the  fourth 
degree,  as  prohibited  by  the  Constitution.  Persons  who  are  rela- 
ted as  second  cousins  and  by  less  relationship  than  second  cousins 
would  not  come  within  the  prohibition  of  the  Constitution. 

Of  course,  the  relationship  prohibited  by  the  Consti- 
tution applies  to  the  relationship  created  by  marriage  as  well 
as  by  blood.  However,  in  applying  the  civil  rule  to  the  facts 
stated  in  your  inquiry,  we  are  of  the  opinion  that  the  teacher 
about  which  you  inquire  is  not  related  within  the  fourth  degree, 
as  prohibited  by  the  Constitution,  and  that  even  though  the 
director  should  vote  for  her  employment  such  director  would  not 
be  liable  to  forfeiture  of  office . 


Very  truly  yours. 


APPROVED  : FRANK  W . HAYES 

Assistant  Attorney  General 


Attorney  General 


F*WH  :S 


SECRETARY  OF  STATE  ..  _ 

PRINTING  CONTRACT 

STATE  PURCHASING  AGENT  - State  Purchasin  ; Agent  has  no 

control  over  printing  for  Missouri 
Commission  for  the  Blind  but  such 
printing  is  entitled  to  be  done  by 
the  State  Printing  Commission, 


i»ay  17,  1934 


Honorable  Dwight  a.  orown 
Secretary  of  State 
Jefferson  City 
Alesourl 


FILED  I 

/ / 


Dear  i<  r • brown : 


Receipt  of  your  letter  addressed  to  this 
Department  dated  ,-.ay  9,  1934  In  acknowledged*  Your  letter 
follows  t 


"The  question  has  been  raised  In  the 
Printing  Com  lesion  as  to  the  present 
classification  of  the  olind  activities 
In  the  State*  The  question  arises  in 
connection  with  the  duty  and  ri  ht  of 
the  Printing  Commission  to  furnish 
paper  and  printing  for  these  activities* 
As  you  know,  the  BLucatlonal  Institutions 
and  .leamosynary  Instltut'ons  are  rot 
under  the  Printing  Commission.  The 
action  of  the  General  Assembly  in  chang- 
ing the  method  of  administration  of  the 
blind  activities,  may  have  or  may  not 
have  taken  them  from  under  the  control 
of  the  Printing  Com-iseion  in  the  matter 
of  paper  and  print in g* 

«111  you  kindly  advise  us  on  this  matter. 
Thanks." 


A.  State  Printing  Cognise! on. 

vjf  Section  13782  Revised  Statutes  Issouri  1929 
the  ocrotar/  of  State,  State  Auditor  and  State  Treasurer  are 
designated  as  ox-officlo  commissioners  of  the  pv  lie  printing 
for  the  State  of  issouri. 
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Section  13783  divides  the  printing  for  the  State 
Into  three  classes  for  the  purpose  of  letting  state  printing 
contracts.  The  second  classification  includes  all  reports 
and  all  communications  ordered  by  the  executive  departments  to 
be  printed  in  pamphlet  form.  The  section  further  provides* 

"The  printing  of  all  blanks,  circulars 
and  other  work  necessary  for  the  use 
of  the  executive  departments,  other  than 
such  as  shall  be  printed  In  pamphlet 
form,  shall  constitute  the  third  class 

* * it 


Section  13790  prescribes  the  character  of  print- 
ing to  l e done  for  the  executive  departments  of  the  State  and 
is  sufficient  to  Include  every  kind  and  character  of  printed 
supplies  that  might  be  necessary  for  the  use  of  any  branch  of 
the  executive  department  of  the  state. 

section  13799  In  part  provides* 

"All  work  to  be  executed  for  the  execu- 
tive departments  shall  be  ordered  through 
the  Commissi  oners  of  Public  Printing,  and 
a requisition  shall  be  obtained  in  advance 
signed  by  the  head  of  the  department  order- 
ing such  work  and  said  requisition  shall  be 
approved  by  the  Commissioners  of  labile 
Printing*  * * 


further* 


In  the  last  mentioned  section  it  is  provided 


M xecutlve  departments  shall  in  this 
and  other  sections  of  this  chaptor 
be  construed  to  moan  both  the  heads 
of  said  departments  and  he  subordinate 
branches  thereof,  the  boards,  commis- 
sions, bureaus  and  officers  appointed 
by  the  heads  of  said  departments,  except 
the  boards  of  educational  and  eleemosy- 
nary Institutions  of  the  state." 


Accordingly,  printing  for  the  State  educational 
and  eleemosynary  institutions  is  not  required  to  bo  done  through 
the  State  Printing  Commission  nor  furnished  under  the  State 
printing  contract. 


HonoraMa  Dwight  H.  brown 
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Missouri  Com:.*!  a a Ion  for  tha  blind. 


Soot  Ion  8888  Revised  Statutes  Missouri  1929, 
provided  for  the  appointment  by  the  Governor,  with  the  con- 
sent of  the  Senate,  of  ive  persons  who  would  constitute 
the  Missouri  Commission  for  the  blind  to  carry  out  the 
applicable  part  of  Section  47  of  Article  IV  of  the  Constitu- 
tion of  the  State  of  Missouri.  In  succeeding  sections,  as 
well  as  in  Article  1 of  Chapter  51,  the  purposes  of  the  Act, 
as  well  as  the  duties  and  powers  of  the  members  of  the  Com- 
mission, are  set  out*  by  Laws  of  Missouri  1933,  page  190, 
Sections  6888  and  8892  Revised  Statutes  of  Missouri  1929, were 
repealed  and  two  soctlons  enacted  In  lieu  thereof*  The 
sections  as  re-enacted.  Laws  1933,  page  191,  are  as  follows: 

"See*8888*Deflnln.;  Commission.-  The 
Missouri  Com  lesion  lor  the  blind  shall 
hereafter  consist  of  the  Members  of  tha 
ooard  of  Managers  of  the  State  Eleemosy- 
nary Institutions  as  now  or  hereafter 
provided  for  and  constituted  by  Article  1, 
Chapter  46,  hevised  Statutes  of  1929,  and 
wherever  in  any  law  the  Commission  for  the 
Blind  is  referred  to  it  shell,  after  the 
taking  effect  of  *hls  act,  to  construed 
as  referring  to  the  members  of  the  said 
uoard  of  Managers  of  the  State  Eleemosynary 
Institutions,  who  are  by  this  act  desig- 
nated and  constituted  the  members  of  said 
Co -mission  for  the  blind*  The  officers  of 
the  board  of  Managers  of  the  State  Eleemosy- 
nary Institutions  shall  be  the  officers  of 
the  Commission  for  the  blind  as  herein  con- 
stituted* 

5 eo*ti892*  Compensation  of  members*  - l'he 
officers  and  members  of  the  Commission 
hereby  created  shall  receive  no  salary  or 
other  compensation  for  their  services  as 
officers  or  members  of  the  Commission  for 
the  blind,  but  their  travelln  expenses 
and  other  necessary  expense  In  the  perform- 
ance of  their  duties  as  officers  and  mem- 
bers of  the  bommlsslon  for  the  blind  .may 
be  allowed  and  paid  them  out  of  any  funds 
that  may  be  appropriated  by  the  State  for 
the  use  of  said  Cowrie cl on.” 
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It  will  be  observed  that  the  duties  and  powers 
of  the  Commissi  on  were  In  nowise  changed  by  the  enactment  of 
1953.  by  Section  88c  8,  at  re-enacted,  the  name  'Missouri 
Com -lss Ion  for  the  blind*  Is  retained.  Instead  of  the 
members  of  the  Commission  being  appointed  by  the  (Jovemor, 
with  the  consent  of  the  Senate,  the  appointments  are  made  by 
the  Legislature  so  that  eo  long  as  there  are  members  of  the 
board  of  Managers  of  the  State  Eleemosynary  Institutions 
there  will  also  be  members  serving  as  the  Missouri  Commission 
for  the  Blln^.  The  same  persons  occupying  two  entirely  differ- 
ent and  unrelated  offices  with  separate  and  distinct  duties 
to  be  performed  as  to  each  office. 

The  situation  here  is  very  similar  to  Section 
18  of  Article  X of  the  Constitution  of  the  State  of  Missouri, 
which  provides  that  there  shall  be  a State  board  of  Equali- 
zation In  this  state  consisting  of  'he  Governor,  State  Auditor, 
State  Treasurer,  Secretary  of  State  and  Attorney  General. 

As  to  whether  or  not  such  state  officers  were  ex-offlclo  mem- 
bers of  the  State  ooard  of  Equalization  the  Supreme  Court  of 
this  State,  In  State  ex  rel  McGrath  v.  Walker  97  mo*  162,  163, 
said: 

"It  will  thus  be  seen  from  the  provisions 
of  the  constitution  Just  noted,  that  the 
state  officers  mentioned  In  section  24, 
supra, are  not  ex-offlclo  members  of  the 
state  board  of  equal 4 ration,  that  Is, their 
morabershlp  of  that  board  Is  not  the  result 
of  their  holding  certain  state  offices} 
but  Is  the  result  of  their  appointment  to 
such  board,  by  an  independent  and  distinct 
provision  of  the  constitution.  1 burrlll 
Law  Diet., title  ex-offlclo.  but  for  such 
Independent  provision  they  would  not  have 
been  members  of  such  board." 


C.  State  eleemosynary  Institutions . 


Section  8560  Revised  Statutes  Missouri  1929  reads 

"The  state  hospital  Mo.  1,  at  Fulton, 
the  state  hospital  Mo.  2,  at  St.  Joseph, 
the  state  hospital  Mo.  3,  at  Nevada, tha 
state  hospital  No.  4,  at  Farmington, the 
Missouri  stato  sanatorium,  at  *ount  Ver- 
non, and  the  Missouri  state  school  at 
Marshall, are  hereby  declared  to  be  state 
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eleemosynary  Institutions  of  the  state 
of  -ilsaouri  within  the  mean  in  of  the 
provisions  of  this  article,” 


6y  specifically  definin  ; certain  state  Institu- 
tions to  be  eleemosynary  Institutions  it  necessarily  follows 
that  there  are  no  other  institutions  in  this  state  that  may  be 
classed  or  recognized  as  State  ileemosynary  Institutions, 

An  eleemosynary  institution  is  generally  defined  as  an  insti- 
tution, either  public  or  private,  devoted  or  dedicated  to 
extending  charity  or  giving  aims, 

fiords  and  Phrases  Vol,  5,  page  2543, 

lords  and  Phrases  3rd  Vol,  (3rd  series)  page  164, 

It  is  common  knowledge  that  the  blind  in  this 
state  receiving  pensions  on  account  thereof  are  not  segregated, 
but  generally  live  in  the  same  home  or  place  where  such  person 
lived  prior  to  the  receivin  of  such  pension,  Section  o«93, 
in  fact,  provides  that: 

"blind  persons  who  are  maintained  In 
either  public,  private,  or  endowed 
institutions,  or  by  private  persons 
who  would  otherwise  be  entitled  to 
a pension  under  this  article,  shall 
not  be  entitled  to  the  benefits  of 
this  article*  * # *M, 


beet Ion  bbo9,  settln  • forth  the  purposes  of  the 
blind  pension  act,  as  well  as  the  duties  of  the  Missouri  Com- 
mission for  tho  olind,  closes  with  this  proviso, 

"Provided,  however,  that  no  part  of 
the  funds  appropriated  by  the  i tate 
shall  be  used  for  solely  charitable 
purposes;  the  object  and  purpose  of 
this  article  being  to  encourage 
capable  blind  persons  in  the  pursuit 
of  useful  la  bor  and  to  provide  for 
the  prevention  and  cure  of  blindness,*' 


iihllo  the  constitutional  provision  above  referred 
to  authorizes  the  raising  of  funds  as  a pension  to  the  deserv- 
ing blind,  yet  it  does  not  appear  that  in  order  to  receive  such 


Honorable  Dwight  a.  brown 


6 


Hay  17,  1934 


pension  a blind  person  must  be  reduced  to  such  a financial 
condition  that  they  would  be  required  to  be  committed  to 
put  lie  charity  because  upon  that  being  done,  as  above  stated, 
the  right  to  such  pension  ceases  and  the  purposes  of  the  law 
would  wholly  fall.  The  property  disqualification  as  to  a 
person  receiving  a blind  pension  Is  stated  in  Section  3893. 


Conclusion, 


It  Is  the  opinion  of  this  Department  that  the 
person,  firm  or  corporation  holding  the  contract  to  do  the 
printing  designated  as  the  third  class,  under  Section  13783, 
Revised  Statutes  Missouri  1929,  Is  entitled  to  do  all  the 
printing  for  the  Missouri  Commission  for  the  cllnd,  except 
that  pamphlets  printed  under  the  second  class  designated  in 
such  section  as  that  class.  Is  entitled  to  be  done  by  the 
person,  firm  or  corporation  holding  the  state  contract  to  do 
such  printing  of  the  second  class}  that  the  fact  that  the 
members  of  the  State  board  of  Managers  for  the  eleemosynary 
institutions  also  constitute  the  membership  of  the  Missouri 
Commission  for  the  blind, In  nowise  constitutes  such  Missouri 
Commission  for  the  blind  nor  any  of  Its  activities  a state 
eleemosynary  Institution,  but  that  the  Missouri  Commission 
for  the  Blind  is  a branch  of  the  executive  department  of 
the  state  and  over  whose  purchases  for  printing  the  State 
Purchasing  .gent  has  no  control. 


Very  truly  yours. 


OILo^RT  LAMB 

Assistant  Attorney  General, 


APPROV  .D* 


HOY  UcKITTRIcK 
Attorney  General, 


GL:LC 


RELATING  TO  THE  METHOD  BY  WHICH  ABSENTEE  ELECTORS 
MAY  CAST  THEIR  BALLOT  IN  A GENERAL  ELECTION  OR 
A PRIMARY. 


May  31 1 1KM 


Geuorel  h#  um  lirown 
.'efferocn  ClVt  -l*oourl 


Generali 


This  deparfcaent  aoknov  your  letter  of  data 

nay  l’tb,  liiA,  in  whio..  you  oi.-  to  and  Inquire  as 
foils-  si 

" e will  hnvo  In  the  neighborhood  of  teo 
thouoand  (3*000)  troppc  in  eor^  frou  August 
0 to  109  10349  who  are  votoro  in  the  tote 
of  laaourl* 

Will  you  kindly  rancor  an  opinion  aa  to  tbs 
. roper  caethod  to  pursue  in  vatlnc  these  nan 
in  tits  Uijuct  priaa ry# 

rUankli^  you  in  advanoe9  x retrain," 

'•action  © rtiele  will  of  the  constitution  of 
' iaaourl  reads  aa  follows  i 

"qualified  alaotora  nbeo  t from  tiia  state  on 
nilitary  or  naval  eorvieo  shall,  and  j 


vote  nt 


er  oml  or  spool ol  elections* ** 


ootion  loici  J-nwe  1j3G,  pn;c  Id  providoo  as  folloesi 

"Ahy  person  belne  a duly  qualified  oleator  of  the 
•tats  of  Missouri,  who  expooto  in  the  course  of 
his  buoinaao  or  duties  to  ha  shoe; it  tvoi\  the 
county  in  H.ieh  ho  lo  a qualified  alaotor  on  the 
uay  of  holding:  any  asocial,  general  or  primary 


It  will  ha  obeervou  Cron  the  obovo  section  tat  In 
order  for  one  to  vote  an  absentee  ballot  tnet  the  follor/ii* 
nuat  n.jpea r» 


is  lauioots.  or  any  candidates  ora  c ocon  or 
elected,  for  near  eonerc  eel  oral,  otate,  district, 
eou  ty9  teen,  city,  villa*.*,  preoinct  or  Judicial 
offices  or  at  vilo.  quootio  .c  of  public  policy 
are  eubt.it ted,  nay  vote  at  each  election  as 
Horalnaftor  provided*" 


General  it*  V*  arm 


r.a y 31,  1834 


(1)  as  tract  be  a qualified  elector  of  the  tt.te  of 
Rleuourl* 

(2)  lie  nufit  be  abeent  fron  the  county  in  which  he 
resides  and  he  Ida  hie  citliena  ip  on  the  day  of 
the  election  or  prlnexy* 

(3)  That  it  suet  be  a special,  general  or  primiy  election* 

'.'•action  10182  La-  a of  1833,  page  310,  provide#  ne 
follovet 

• \ny  elector  aa  defined  in  the  foregoing  section 
expecting  to  be  absent  from  the  county  of  hie 
raeidance  on  the  day  of  such  election  nay, 
not  more  than  thirty  nor  lose  than  five  days 
prior  to  t .a  date  of  sash  election,  make  appli- 
cation in  person,  to  fc*e  county  cleric  or,  where 
cxiotlnc,  to  t4  board  or  election  ooBniKiotart* 
or  other  officer  or  officers  charged  with  the  duty 
of  furnishlig  hallo ta  for  ous^  election  in  hie 
voting  precinct,  for  an  official  ballot  for  eald 
precinct  to  be  voted  at  such  elect in*” 

The  fallowing  caotion  19183  Lava  of  1833.  page  218, 
provides  a for  i of  affidavit  to  be  oigned  by  the  applicant* 
It  will  be  noted  that  the  voter  aak.es  oath  that  he  la 
entitled  to  vote,  and  t.<at  ha  will  be  abeent  froc  hia 
county  on  the  day  of  the  eleotio:  of  the  prions?*  nd 
that  the  official  charged  with  ta  uuty  of  fUralchlag 
euah  ballots  shall  eaad  them  by  registered  oail,  postage 
prepaid  or  deliver  in  person  an  offlelal  ballot  or  ballata 
if  oo re  than  one  St  to  be  used  at  the  election* 

It  will  be  observed  iron  the  abovo  sections  ti»at  the 

following  proceedings  shall  be  oboarvad* 

(1)  That  not  more  than  thirty  nor  less  than  five 
days  prior  to  the  data  of  a oh  election  or  primary  the 
voter  oust,  in  person,  apply  to  the  county  clerk  or  the 
officer  whose  duty  it  is  to  furnish  ballots  for  such 
election,  and  coafce  hia  application  for  an  official  ballot* 

(2)  That  the  voter  oust  oaks  an  affidavit  tat  ha 
will  among  other  things,  be  absent  ft om  t.s  county  of  hia 
oitissna  lp  on  t.ts  day  alto  election  or  primary  ia  held* 

(3)  She  county  clerk  or  the  official  w oee  duty  it 
is  to  furnish  ballots,  after  the  ballots  have  be  n printed 
must  eand  a proper  of  icial  ballot  by  registered  nail  or 
deliver  in  person  to  toae  applying  ami  not  po  tee  saint;  then* 


General  M.  V*  Brown 


3- 


ilny  31,  1934 


Section  19184  of  the  aaiae  Aet  provides  that  the 
voter  must  take  his  absentee  ballot  before  eoae  person 
Authorized  to  administer  oaths  in  the  State  of  Missouri 
and  there  swear  to  be  true  the  facts  stated  therein, 
among  other  tilings  that  he  is  entitled  to  vote,  that  he 
will  be  absent  from  the  county  of  his  citizenship  on 
the  date  of  said  election  or  primary,  and  that  he  mark 
the  enclose  ballot  in  secret,  and  that  he  had  not  voted 
and  would  rot  vote  elsewhere  or  otherwise  and  by  that 
ballot  at  that  election  or  primary. 

The  officer  that  administers  the  oath  likewise 
certifies  to  the  above  facts,  namely,  that  the  votes 
exhibited  the  ballot  unmarked  and  then  in  his  presence  , 
but  not  in  such  manner  that  he  could  see  how  such  person 
voted,  and  that  the  ballot  was  marked  and  sealed  in  the 
envelop* 

Section  10185  of  the  oar.e  Act  provides  in  part  ae 
follows t 


"••••and  the  envelope  shall  be  by  such 
voter  sent  by  mail,  postage  prepaid,  to  the 
officer  issuing  the  ballot,  or,  if  more 
convenient,  it  may  be  delivered  in  person 
and  such  official  issue  his  written  receipt 
therefor,  but  in  any  event  it  must  be  re- 
turned into  the  hands  of  the  lseuinj  official 
not  later  than  6 o'clock  p.m.  of  the  next 
succeeding  the  day  of  such  election." 

Section  10186  provides  in  part  as  follows* 

"Provided , however,  that  no  ballot  shall 
be  counted  by  said  judges  which  has  not 
been  received  and  filed  by  the  issuing 
official  or  officials  within  the  tine  by 
this  act  required." 

Section  10138b  provides  in  part  as  follows* 

"Y.'benever  it  shall  bo  made  to  appear  by  due 
proof  that  any  absent  voter,  who  has  returned 
his  vote  as  provided  in  this  act,  has  died 
prior  to  the  opening  of  the  polls  on  tha  date 
of  tiie  election,  then  the  ballot  of  such  de- 
ceased person  shall  be  rejected  by  the  judges 
appointed  to  open,  count  and  determine  the 
votes  of  absent  voters,  but  the  casting  of 
the  ballot  of  a deceased  voter  shall  not 
operate  of  itself  to  invalidate  the  election." 


a • '*•  v«  ’rovrn 
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r'ro?.  the  above  eectlono  it  will  be  eeen  t>«nt 
in  order  for  one  to  vote  hie  abeenten  ballot  that  he 
.•mat  have  obtai  od  t.;e  ballot  | that  he  uuet  hove 
a?per.re&  before  eon©  officer  authorised  to  aunin* 
later  oaths  In  the  --tote  of  -.leoourlt  v*i  one 
night  «ve  hie  ballot  united  before  toe  r&  of 
e lectio:  or  binary,  ixnwver,  if  one  .ia rke  uie 
ballot  before  tie  any  of  election  or  tiriia>yy  ae 
Kiuet  nefce  an  additional  affidavit  ttat  ao  will  not 
be  in  the  oounty  w are  be  is  entitleu  to  vote  on 
the  day  of  the  election  r rioanrf  thus  he  would 
be  evearln,:  to  a foot  he  knew  uoula  exlot* 

action  lOUb  baare  out  the  eonetruotion 

that  one  does  not  ae  a matter  of  fact  wsvo  to  caatft  the 
ballet  on  the  day  of  oloctlo  . or  prlaatfyt  b t imy  do 
so  before  handt  also  that  too  ballot  ouat  be  in  the 
hand#  of  the  officer  leeu  the  ««  not  later  than 
6 o'eloe*  on  the  day  next  suoceodlrv;  te  election  or 
prinry* 

’ e hove  attested  to  outline  ae  definitely  ae 
possible  the  prosed ure  to  bo  followed  that  an  aooentee 
elector  aay  be  entitled  to  vote  at  the  ujuot  <ri4UV| 
1034,  and  truot  that  it  will  be  of  eoue  oervioe  to  you* 

Tours  very  truly, 


V*  t # dunces 

Aealetaut  Attornay-honeml 


A^rWVtiJj 
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CORPORATIONS:  A person  cannot  act  as  director  and  vote  in  a 

corporation  if  he  has  executed  his  note  for  capi- 
tal stock.  If  the  note  Is  executed  for  treasury 
stock  such  person  can  vote  or  act  as  a director 

/-r 
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Honorable  Qeorge  D.  orownfleld 
Prosecuting  Attorney 
Cooper  County 
boon  v 1 1 1 e , Mi  a ao  ur  i 


Dear  Sir: 


This  Department  acknowledges  receipt  of  your 
letter  of  April  23,  requesting  an  opinion.  Judging  by 
the  facts  contained  in  your  letter  it  does  not  appear  to 
come  within  the  purview  of  your  duties  as  prosecuting 
attorney*  Regardless  of  the  same  we  shall  attempt  to 
render  you  our  opinion.  Your  letter  is  as  follows: 

"The  questions  have  arisen  here  first, 
whether  or  not  a person  can  act  as  a 
director  in  a corporation  when  he  has 
his  stock  apothecated  to  the  corpora- 
tion to  secure  a note  and  cannot  vote; 
second,  whether  or  not  a note  accepted 
from  a stockholder  secured  *y  his  stock 
as  collateral  Is  allowed  under  the  cor- 
poration law.  In  other  words,  what  we 
want  to  know  Is  whether  or  not  it  is 
legal  to  accept  the  stock  In  a corpora- 
tion as  collateral  for  the  security  of 
the  payment  of  a note  of  a stockholder 
In  came* 

If  you  can  give  me  any  light  on  this  sub- 
ject same  will  be  greatly  appreciated 
and  I will  be  glad  to  reciprocate  if  the 
opportunity  ever  presents  itself," 


Section  4944  of  the  Revised  statutes  of  Missouri  1929, 
with  slight  amendment.  Laws  1931,  page  175,  is  as  follows: 


Honorable  (ieorge  0.  hrownfleld 
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"No  note  or  obligation  given  by  any  stock- 
holder, whether  secured  by  deed  of  trust, 
mortgage  or  otherwise,  shall  be  considered 
as  payment  of  any  part  of  the  capital  stock, 
8nd  no  loan  of  money  shall  be  made  by  the 
corporation  to  any  stockholder  therein; 
and  If  such  loan  shall  be  made  to  a stock- 
holder, the  officers  making  It,  or  who  shall 
assent  thereto,  shall  be  jointly,  and  sever- 
ally liable  to  the  corporation  for  the  amount 
of  such  loan  and  Interest:  Provided, how ever, 
that  nothing  herein  shall  be  construed  to 
prohibit  agricultural  credit  corporations 
from  making  loans  to  farmers  who  are  stock- 
holders therein,  such  loans  to  be  agricul- 
tural or  livestock  loans  to  be  rediscounted 
with  federal  Intermediate  credit  banks  In 
accordance  with  the  federal  agricultural 
credits  act  of  1923,  and  amendments  thereto." 


An  Interpretation  of  this  section  of  the  statute  Is 
given  by  the  court  In  the  decision  of  nondurant  v.  Haven  Coal 
Co.  25  S.  ».  (2nd)  1.  c.  575: 


"Our  statute  provides  that  no  note  shall  be 
considered  as  payment  of  any  part  of  the  cor- 
porate stock.Seot Ion  10155, R. 3.1919.  This 
has  reference  to  payment  for  stock  Issued  in 
the  first  Instance.  After  the  corporation 
has  once  Issued  Its  stock, and  the  subscriber 
has  paid  therefor, the  statute  is  satisfied. 

A corporation  may  sell  its  treasury  stock  for 
cash  or  credit, for  par  or  for  market  value, 
or  upon  any  terms  that  a stockholder  could 
sell. Sherman  v.Shaughnessy,148  Mo.  App. 

679,  129  S.W.245;  14  C.J.407.  Neverthe- 
less,we  are  not  willing  to  say  that  It  affirma- 
tively appears  from  the  plead ings , that  ola in- 
tiff could  not  have  relied  upon  the  presump- 
tion that  the  purchase  price  would  go  into 
the  corporate  treasury.  *9  will  not "trust 
ourselves  to  think  of  every  conceivable  cir- 
cumstance which  might  or  night  not  justify 
such  reliance.  Tho  whole  circumstances 
should  be  developed  by  the  evidence  before 
that  question  is  determined." 


Honorable  George  D.urownfield 
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by  the  above  decision  we  find  tliat  the  statute  lias 
bear,  satisfied  when  cash  is  paid  for  tha  stock  in  the  first 

instance,  and  that  a corporation  may  sell  its  treasury  stock 
for  cash  or  credit,  iou  do  not  state  in  your  latter  tha  kind 
of  stock  hypothecated  by  tha  holder  of  the  sane,  that  is, whether 
or  not  it  is  treasury  stock  or  original  stock,  liowover, there  are 
recent  decisions  An  the  sane  which  we  believe  by  citing  to  you 
will  enable  you  to  apply  the  law  to  the  facts  in  the  Instant  case. 

i'he  court  said  the  following  in  the  case  of  bankers' 
mortgage  do.  v.  uessley,  38  S.  (2d)  1.  c.  488; 

"The  Constitution, an  well  as  the  statute, 
prohibits  a corporation  from  accept  in--,  a note 
in  peynunt  for  its  capital  stock.  Hunter  v. 

Garanflo,24d  do.  131,151  8..I.741;  iiamllton- 
Turoer  Grocery  do.  v.  Hander  ( Tex.Civ.App.) 

293  S.V..341. 

If  plaintiff  could  lawfully  boII  one  hundred 
shares  of  its  stock  and  accept  the  defendant's 
notes,  then  it  could  have  sold  all  of  its  un- 
issued stock  and  accepted  a note  or  notes 
therefor. 

It  Is  claimed  that  defendant  was  liable  upon 
tlie  subscription  contract,  and  that  the  sur- 
render thereof  was  a consideration  for  the 
notes  in  suit.  le  do  not  tulnk  so.  The  sub- 
scription contract  was  not  Introduced  In  evi- 
dence, nor  Is  there  any  showing  as  to  its 
terms.  liven  If  there  was.  It  would  not  altar 
the  situation.  That  oon tract  and  tha  original 
notes  were  executed  at  tne  sane  time.  The 
subscription  contract  was  not  for  stock  In  a 
corporation  to  >e  formed,  but, at  ost, could 
be  nothing  more  than  a subscription  for  stock 
In  a corporation  than  existing.  The  notes 
were  the  principal  contract,  were  Illegal, and 
the  whole  transaction  was  therefore  illegal. 

If  defendant's  conduct  In  executing  the 
notes  In  suit  amounts  to  a recognition  of 
validity  of  the  original  notes,  such  act 
amounted  to  nothing.  Tarke,Davls  & Co.  v. 
wullett,  245  *o.  168,  175,  149  S.  W.  461. 

'And  If  the  contract  in  fact  be  or.ly  connected 
with  the  illegal  or  Immoral  transaction  and 
growing  out  of  It,«~**  it  Is  equally  tainted. ' 
oolfolk  v.  Duncan,  80  ko.  App.  421,  427." 
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The  principle  of  law  that  a corporation  can  not 
accept  a note  for  lte  capltul  stock  Is  reiterated  In  the  caee 
of  Shafer  v.  Home  Trading  Co.  52  S.  W.  (2nd)  1.  c.  463* 


"The  fourth  charge  rolates  to  the  fact 
that  the  corporation  sold  four  shares  of 
stock  to  hartln  Blickensderf er  for  the 
sum  of  $200  when  the  par  value  of  the  stock 
was  400  and  took  In  payment  therefor  his 
personal  note,  ahlle  the  evidence  sustains 
this  charge, plaintiff *s  own  evidence  indicates 
the  stock  was  worth  much  lees  than  50  per  cent, 
of  Its  par  value  at  the  time  it  was  acquired. The 
same  Is  true  as  to  cherge  five  relative  to 
stock  purchaeed  by  'Sills  Bllckensdorf er,for 
which  he  gave  hie  personal  note.  The  evi- 
dence further  shows .however, that  the  corpo- 
ration Illegally  acquired  the  stock  sold  to 
.Martin  and  tfllls  by  trading  property  of  the 
corporation  for  the  stock.  A corporation  has 
no  authority  to  trade  Its  property  In  purchase 
of  Its  outstanding  stock, the  effect  of  which  Is 
to  Illegally  reduce  its  capital. Potts- Turnbull 
Advertising  Company  v.  iatchell  (Mo.  Sup.) 

287  S.  W.  134, loc.ctt. 139, St. Louis  Carriage 
Manufacturing  Co. v. Hilbert ,24  Mo.  App.338. 
Moreover,  granting  that  It  had  legally  ac- 
quired the  stock,  it  Is  prohibited  from 
accepting  a note  In  payment  of  Its  capital  stock, 
cankers*  Mortgage  Co.v.Lessley,225  -o. 

App.543,  33  S.#.(2d)  435,loc.clt.486.  The 
fourth  and  fifth  charges  In  plaintiff* s petition 
must  therefore  be  sustained.  The  sixth 
charge,  relative  to  illegal  purchase  of  stock 
by  the  corporation.  Is  also  sustained  under 
the  above  ruling." 


COHCLULJON 


v.e  are  of  the  opinion  that  if  the  director  In  ques- 
tion gave  Ms  note  and  hypothecated  hie  stock  for  the  capital 
stock  of  the  corporation  he  can  not  act  as  a director  nor  vote. 


Honorable  George  D. brownfield 
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lours  very  truly. 


OHLIVEfi  W.  NOLEH 

Ass  < stant  Attorney  General, 


APFHOV'.D: 


Kok  acKI#PRlcK  ‘ ~ 
Attorney  General. 
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ELECTIONS:  Primary.  County  Clerk  should  publish  election  notices' 
under  orovisions  of  Section  10262  indeoendently  of  Sec. 
10267A. 


June  18th,  1934 

(,-H 


Hon.  Dwight  H.  Brown, 

Secretary  of  State, 

Jefferson  City,  Mo» 

Dear  Sir: 

This  Department  acknowle  dges  receipt  of  your  letter  of  June 
18th,  requesting  an  opinion  on  questions  as  contained  in  your 
letter,  which  is  as  follows: 

"I  have  sent  to  the  County  Clerks  and  board 
of  Election  Commissioners,  as  required  by 
Section  10261,  Revised  Statutes  of  Missouri, 

1929,  a list  of  all  persons  filing  Declara- 
tions of  Candidacy  for  office* 

Chapter  61  of  Article  V was  amended  by  the 
87th  General  Assembly  (Regular  Session)  by 
and  Act  approved  May  8,  1933,  see  Session 
Laws,  1933,  pages  237-238,  which pr ovides  that 
ballots  be  not  printed  for  minor  political 
parties  casting  less  than  five  per  cent  of  the 
votes  of  the  State* 

Mow  the  Clerks  of  the  Comity  Courts  are  writing 
me  to  know  if  they  shall  include  these  minor 
parties  in  the  publication  required  by  Section 
10262*  I would  be  glad  to  have  your  official 
opinion  on  this  question  at  an  earl;  date,  a; 
this  publication  must  start  soon,  and  oblige*" 

You  state  in  your  letter  that  you  have  complied  with  Section  10261, 
R*S*  1929,  which  we  are  quoting  in  this  opinion  in  order  that  we 
may  have  all  the  Statutes  before  us  in  determining  the  conclusion* 

"SEC.  10261.  SECRETARY  OF  STATE  TO  NOTIFY 
COUNTY  CLERKS  OF  CANDIDATES,  ETC.— At  lea?t 
fifty-five  days  before  any  primary  preceding 
a general  election,  the  secretary  of  state 
shall  transmit  to  each  county  clerk  a certi- 
fied list  containing  the  name  and  postoffice 
address  of  each  person  who  shall  have  filed 
declaration  papers  in  his  office,  and  entitled 
to  be  voted  for  at  such  primary,  together  with 
a designation  of  the  office  for  which  he  is  a 
candidate,  and  the  narty  or  principle  he  rep- 
resents* " 
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Section  10262  was  referred t o,  which  la  as  follows: 

"COUHTY  CLLRK  SHAx^  PUBLISH  lAMhS  OP  CA*- 
DIL'ATr.r,  ETC.— ftHE*  AID  HOI  LONG*  — ,-uch 
clerks  shall , upon  receipt  thereof,  public 
under  the  proper  party  designation,  the  title 
of  each  office,  the  names  and  addresses  of 
all  persona  whodiall  have  filed  declaration 
papers,  giving  the  name  and  address  of  each, 
the  da‘e  of  the  primary,  the  hours  during 
which  the  polls  will  be  opened,  and  that  the 
primary  will  be  held  at  the  regular  polling 
places  In  each  oreclnot*  It  shall  be  the 
duty  of  the  county  clerk  to  publish  such 
notice  for  three  consecutive  weeks  next 
prior  to  said  primary." 

By  the  two  Sections  quoted  above,  it  is  your  duty  in  the  first 
instance  to  transmit  to  the  county  clerk,  certificated  lists  of 
the  d eclsratlons  which  have  been  filed  in  your  office  fifty-five 
days  before  the  primary*  The  next  Section  makes  it  the  duty 
of  the  county  clerk  to  publish  the  names  which  you  have  forwarded 
him, likewise  all  the  namas  filing  declarations  in  his  county* 
Publications  to  bs  made  three  weeks  next  prior  to  the  primary* 

Section  10267  contains  the  procedure  for  preparing  and  voting  the 
tickets,  which  Section  is  as  follows: 

•TICX1TS,  HJI  PflbPAHhD  — HOW  VJTID.—  At  all 
primaries  there  shall  bs  ss  many  separate 
tickets  as  there  are  parties  entitled  to 
participate  in  said  primary  election*  There 
shall  also  be  a nonpartisan  ticket,  uoon  which, 
under  apnroprlate  title  of  each  of floe, shall 
be  printed  the  names  of  all  persona  by  whom 
declaration  papers  shall  have  been  filed,  as 
required  by  this  article,  who  do  not  announce 
by  such  declaration  papers  as  candidates  for 
any  political  party,  as  defined  by  this  article* 

The  names  of  all  candidates  shall  be  arranged 
under  the  appropriate  title  of  the  respective 
offices,  and  under  the  proper  party  designation 
upon  the  party  ticket,  and  upon  the  nonpartisan 
ticket,  as  th  case  may  bej  and  the  names  of 
the  candidates  for  each  office  shall  be  so  al- 
ternated on  the  ballots  used  in  the  several 
election  districts  or  precincts,  that  each  name 
aha  11  appear  thereon  substantially  an  equal 
number  of  times  at  the  top,  at  the  bottom,  and 
in  each  intermediate  olaoe,  if  any,  of  the  lists 
or  group  of  names  in  which  such  candidate's  name 
belongs,  and  all  of fleers  cnarged  with  the  prepara- 
tion and  distribution  of  aueh  bd.  lots  shall  cause 
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the  printer's  forms  to  he  so  transposed 
and  the  ballots  so  made  up  as  t o carry 
out  the  intent  ,of  this  provision.  If 
any  elector  write  upon  his  ticket  the 
name  of  any  person  who  is  a candidate  for 
the  same  office  upon  some  other  ticket  than 
that  upon  which  his  name  is  so  written, 
this  ballot  shall  not  be  counted  for  such 
person*  On  any  day  of  nomination  of  public 
officers  in  any  primary  election  precinct, 
each  qualified  elector  shall  be  entitled  to 
receive  from  the  judges  of  the  election  one 
ballot  of  the  political  party  participating 
in  such  election  for  which  he  desires  to 
vote*  It  shall  be  the  duty  of  such  judges 
of  election  to  deliver  such  ballot  to  the 
electors*  Before  delivering  any  ballot  to 
the  electors,  the  two  judges  of  election 
having  charge  of  the  ballot  shall  write  their 
names  or  Initials  upon  the  back  of  the  l allot 
with  Indelible  pencil,  and  no  other  writing 
shall  be  on  the  back  of  the  ballot  except  the 
number  of  the  ballot  voted.” 


In  1933,  the  Leglsla  ture  enacted  an  other  Section,  10267A*  In 
fact  it  is  a new  or  an  addition  to  Section  10267,  modifying  or 
restricting  Section  10267,  said  Section  being  as  follows: 

"PREPARATION  01  BALLOT 3 UNDER  CERTAIN  CONDI- 
TIONS*—Whenever  any  person  shall  have  filed 
as  a candidate  for  nomination  upon  a party 
ticket,  which,  at  the  last  preceding  election 
for  Governor,  shall  have  cast  3e  ss  than  5 per 
cent  of  the  total  vote  cast  for  Governor  in 
such  election,  and  when  not  more  than  one  person 
shall  have  filed  as  a candidate  for  any  office 
on  such  party  ticket,  no  ballot  shall  be  printed 
for  the  primary  election  as  herein  provided 
unless  upon  petition  of  at  least  10  per  cent  of 
the  voters  voting  In  the  county  at  said  preceding 
election  for  Governor*  When  no  ballots  are 
printed  as  hereinbefore  provided,  the  candidates 
filing  declarations  and  who  are  unopposed  shall 
be  certified,  as  by  this  chapter  provided,  as 
the  nominees  of  such  party  casting  less  than  5 
per  cent  of  the  vote  of  the  state." 


Hon.  Dwight  H.  Brown 
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Conclusion 


The  Legislature,  when  it  passed  Section  10267,  evidently  had 
in  mind  that  it  would  he  economy  not  to  print  any  ballots  when 
the  minor  parties  have  less  than  five  per  cent  of  the  total  votes 
cast  for  Governor*  However,  the  Legislature  does  not  prohibit 
the  printing  of  a ballot  for  the  minor  parties  by  giving  such 
parties  an  opnortunity  to  have  ballots  printed  when  ten  per  cent 
of  the  voters  petition  for  the  same*  The  Section  makes  no  refer- 
ence to  any  change  as  provided  under  Section  10262,  quoted  supra* 
We  are  unable  to  discern  any  conflict  in  the  Statutes*  The  new 
Section  deal3  solely  with  the  printing  of  the  tickets  and  ballots, 
while  the  Section  in  question  vis;  10262,  refers  solely  to  the 
question  of  publishing  the  notice.  We  think  it  reasonable  to 
assume  that  the  Legislature  still  intended  that  the  publication 
should  contain  all  t>f  the  proper  party  designations,  the  title 
of  each  office,  the  names  and  addresses  of  ell  persons  who  filed 
for  such  offices  and  the  provisions  of  Section  10262  should  be 
and  can  be  carried  out  wholly  independent  of  Section  10267A* 


Respectfully  submitted. 


OLuIYLR  W.  NOLLS, 

Assistant  Attorney-General 


APPROVED: 


hOY  McklTTRICA 
Attorney-General 


CHvN/mh 


SECRETARY  OF  STATE  - Trade  mark  must  appear  on  design  or  article* 


i 


July  12,  1934 


Honorable  Dwight  H*  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Mr.  Brown: 


This  department  acknowledges  receipt  of 
our  letter  of  June  28,  1934  with  enclosures.  Your 
etter  is  as  follows : 

"Tie  are  enclosing  application 
for  registration  of  trade  mark 
from  George  J.  Heath,  Long  Island, 

N.  Y* , on  which  we  are  in  doubt. 

Will  you  please  give  us  your 
opinion  regarding  this  applica- 
tion. ” 


It  appears  that  the  applicant  is  seeking  to 
have  registered  as  a trade  mark  the  words  "Rosary 
Meditation  Medal".  Turning  to  the  figures  one  and  two, 
Which  appear  to  be  facsimiles  of  the  object  or  article 
which  will  bear  the  trade  mark  above  mentioned,  we  find 
that  the  words  "Rosary  Meditation  Medal"  are  not  included 
as  a part  of  the  figures  or  facsimiles.  We  have  disre- 
garded, as  you  may,  the  printed  matter  following  the 
facsimiles  above  referred  to. 

Section  14529,  Revised  Statutes  of  Missouri,  1929, 
under  the  title  of  "Trade-Marks,  Names  and  Emble;na",  pro- 
vides: 


Honorable  Dwight  H*  Brown 


July  12,  1954 


•2> 


"IT  any  mechanic,  manuf ac turer, 
association  or  union  of  workingmen, 
or  other  persona  shall  wish  to 
adopt  any  particular  nans,  term, 
design  or  device  as  his  or  their 
trade-mark  to  designate,  make  known 
or  distinguish  any  article  or  goods, 
wares  or  aterehandise  by  him  or  them 
manufactured  or  prepared,  or  any 
union  of  workingmen  desire  to 
designate  or  make  known  the  place 
, in  whleh  union  labor  la  employed, he 
or  they  may  write  out  a description 
of  such  name,  term,  design  or  de- 
vice, describing  the  some  accurately, 
and  sign  and  acknowledge  the  same 
before  some  officer  competent  to  take 
acknowledgment  of  deeds,  and  file 
same,  together  with  a facsimile  of 
the  Sanaa,  torn,  design  cr  device 
for  re gi stratlon,  in  the  office  of 
the  secretary  of  state j said  secretary 
shall  deliver  to  said  mechanic,  manu- 
facturer, association  or  union  of 
workingmen,  or  other  persons  so  filing 
ths  same,  s duly  attested  certificate 
of  the  filing  of  the  same,  for  whioh 
he  shall  receive  a fee  of  one  dollar) 
such  certificate  shall,  in  all  suits 
and  prosecutions  under  this  article, 
be  sufficient  proof  of  the  adoption 
of  suoh  label,  trade-mark  or  form  of 
advertisement,  and  of  the  right  of 
such  mechanic,  manufacturer,  associa- 
tion or  union  of  workingmen  or  (other) 
persons  to  adopt  the  stuao  • No  label, 
trade-mark  or  form  of  advertisement 
shall  be  registered  that  in  any  way 
resembles  or  would  probably  be  mistaken 
for  a label  or  trade-mark  already 
registered)  and  no  trade-mark  duly 
registered  in  the  office  of  the  ooa- 


July  12,  1934 


Honorable  Dwight  H,  brown 


ales  loner  of  patents  of  the  United 
states  shall  be  registered  under 
this  section  by  (any)  person  other 
than  the  owner  thereof** 


The  oase  of  Oakes  v*  Candy  Comruny,  146  Mo*  391, 
was  a suit  by  injunction  ant.  for  damages  for  the  alleged 
misuse  of  an  alleged  trade  mark  which  involved  the  name 
given  by  a manufacturer  to  certain  candy*  The  so-called 
trade  mark  was  not  anywhere  stamped  on  the  candy*  At 
page  396  of  the  opinion,  the  oourt  said: 

"An  article  oen  only  be  said  to 
be  distinguished  by  a trade— mark 
when  that  mark  la  connected  with, 
annexed  to  or  stamped,  printed, 
carved  or  engraved  upon  the  article 
aa  it  ia  offered  for  sale*'* 


He  see  no  reason  why  the  foregoing  statement  of 
the  law  does  not  gply  to  the  application  and  facsimile 
under  eons id era tl on*  assuming  that  the  article  to  which 
is  sought  to  kAve  s trade  mark  attached  la  a props  r ob- 
ject fbr  that  purpose,  then  the  registering  of  the  words 
"Rosary  Meditation  Medal"  will  not  be  any  protection  to 
the  manufacturer  or  owner  thereof  and  should  not  be  registered 
unless  it  appears  that  the  name  used  as  a trade  mark  will 
appear  on  the  article  or  design  itself* 

He  are  returning  your  enclosures  herewith* 


Yours  very  truly. 


OILBKJtT  LAMB 

Assistant  Attorney  General 


APPROVED* 


EdT  VcKfflrKIttc 
Attorney  General 


OLiFE 


PENAL  INSTITUTIONS: 


July  32,  1974. 


Honorable  Beorge  D.  Bryant,  Chairman 
arc! on  and  Parole  Board 
JefferaonClty,  Missouri 


FILED 


Dear  Mr.  Bryant: 


leceipt  of  your  letter  dated  June  30, 

1934  Is  acknowledged.  Tour  letter  is  as  follows s 

"An  inmate  of  tills  Penitentiary 
has  two  sentences  against  him. 

He  was  first  tried  and  convicted 
In  the  Circuit  Court  of  Boone  County, 
Missouri,  for  the  crime  of  Trans- 
porting intoxicating  Liquor  and  hia 
sentence  was  fixed  by  the  Jury  at 
three  years,  ' he  case  was  sppealed 
to  the  Supreme  Court  and  the  sentence 
was  approved  by  the  court  on  January 
22,  1934. 

/'‘ter  the  trial  in  Boone  County, 
Missouri,  the  defendant  wee  charged 
with  the  crime  of  perjury  in  Pettis 
County,  Missotrl.  He  pleaded  guilty 
and  his  sentence  wee  fixed  by  the 
Court  for  s period  of  three  years  in 
the  State  Penitentiary  beginning  on 
January  15,  1934. 

In  neither  sentence  was  any  reference 
maoe  to  the  other  sentence.  The  question 
now  is,  whether  the  sentence  of  the 
Boone  County  Court  end  the  sentence 
of  the  Pettis  County  Court  are  to  run 
concurrently  or  consecutively." 


Honorable  George  D*  Bryant  -2- 


July  12,  1954 


In  an  opinion  deted  July  14,  1955  and  addresred 
to  ycu  and  discus  sin the  question  of  concurrent  and  con- 
secutive sentences,  we  seldt 


"It  seems  to  us  to  be  impliedly 
recognised  in  all  of  the  Missouri 
eases  dealing  with  this  subject, 
except  the  Weinlnger  esse  which 
holds  directly,  the t unless  there 
Is  some  order , direction  or  Tudfinont 
making  tile  sentences  curruTa tlve  or 
unless  the  facts  and  record  come 
within  the  statute  above  quoted,  then 
where  two  sentences  are  Imposed  by  a 
court  on  the  a r one  defendant  at  dif- 
ferent times  and  where  the  defendant 
is  incarcerated  in  the  penitentiary 
under  two  commit  taent  a,  the  sentences 
would  be  served  concurrently  and  this 
would  seem  to  be  necessarily  true  be- 
cause if  the  defendant  is  in  the  peni- 
tentiary serving  under  two  conn  1 t tment s 
It  could  not  logically  bo  said  that  he 
was  serving  under  one  committment  as 
distinctive  from  servloe  under  the 
other  commlttroent  without  some  autharltlve 
direction  to  that  effeot*" 


And  further,  on  the  same  page  of  the  opinion! 

"We  are  further  of  the  opinion  that  the 
case  presentee!  by  ycu  is  not  controlled 
by  Section  4456  Revised  Statutes  of  Mis- 
souri 192*;,  because  the  record  pre- 
sented docs  not  show  that  pleas  of  guilty 
were  entered  in  each  of  the  eases,  prior 
to  the  sen  ter  oe  in  either  esse*  -f  the 
record  did  show  such  pleas  of  guilty  to 
have  been  entered  before  sentence  was 

passed  in  either  esse,  then  the  sentences 

would  run  consecutively  by  virtue  or  See- 


Honorable  George  E#  Bryant 


July  12,  1934 


~3~ 


tlon  4456  and  the  court  'would  have 
no  authority  to  direct  otherwise#" 


In  the  case  submitted  by  you,  the  inmate  was 
sentenced  by  courts  in  different  circuits  in  thle  state 
and,  of  course,  at  different  terse.  There  being  nothing 
to  the  contrary  in  the  sentences  imposed  upon  this  ln*» 
mate,  we  ere  of  the  opinion  that  the  sentences  would  run 
concurrently  and  not  consecutively. 

e are  returning  herewith  brief  attached  to 
your  letter. 


Yours  very  truly. 


GILBERT  LAMB 

Assistant  Attorney  General 

APPROVED i 


1Toy 

Attorney  General 


OLiPE 


,0>'  1JLLCTI0NS  - Primary.  - 
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i 

X 


Hon.  Dwight  H.  Brown, 
Secretary  of  State 
Jefferson  City,  Mo* 


Whether  or  not  candidates  actually  signed 
declaration  a question  of  fact  uoon  which 
the  secretary  of  State  has  no  power  to  nass. 


July  18,1934 


Daar  Sir* 


This  Department  la  In  receipt  of  your  letter  of  July  14th 
requesting  an  opinion  as  to  the  following  state  of  facts: 

"enclosed  find  protest  of  Hon.  Waldo 
P*  Johnson  to  the  certification  by 
this  office  of  the  name  of  Arthur  N* 

Lindsay  as  a candidate  for  State  Sen- 
ator In  the  16th  Senatorial  District* 


We  certified  out  the  list  of  candidates 
who  filed  in  this  office  on  June  12, 

1934 * I am  enclosing  a copy  of  this 
list  with  a copy  of  Mr*  Johnson's  pro- 
test, and  1 ask  for  your  opinion  as  a 
guide  to  my  action  In  this  matter* " 

In  this  case  certain  evidence  has  been  filed  consisting  of  affi- 
davits and  other  papers  to  the  effeot  that  Arthur  I*  Llndsqy  did 
not  personally  sign  his  written  declaration  for  the  Democratic 
nomination  for  State  Senator  for  the  16th  Senatorial  District. 

On  June  12th, 1934,  the  Secretary  of  State  certified  out  a list 
of  candidates  and  on  July  9th  a protest  was  filed  requesting  the 
Secretary  of  State  to  correct  t his  certification* 

Section  10261, Revised  Statutes  of  Missouri  192D,  provides: 

"At  least  fifty-five  days  before  any 
primary  preceding  a general  election, 
the  secretary  of  state  shall  transmit 
to  each  county  clerk  a certified  list 
containing  the  name  and  oostofflce  ad- 
dress of  each  person  who  shall  have 
filed  declaration  papers  in  his  office, 
and  entitled  to  be  voted  for  at  such 
primary,  together  with  a designation  of 
the  office  for  which  he  is  a candidate, 
and  the  party  or  principle  he  represents." 


Hon.  Dwight  H.  Brown  -2-  July  18th, 1934 


The  determination  of  the  question  before  us  necessarily  involv  es 
the  powers  and  duties  of  the  Secretary  of  State.  The  general 
rule  thereon  is  well  stated  in  59  Corpus  Juris  116* 

"The  secretary  of  state  is  an  executive 
or  ministerial  officer  and  possesses  no 
Judicial  nowers." 

This  general  oowor  was  discussed  in  the  case  of  State  ex  rel.  v. 
O'Malley  v.  Lesuour,  103  Mo.  l.c.  262* 

"But  it  is  strenuously  urged  for  the 
relator  that  the  duties  of  the  respon- 
dent secretary  are  stflctly  ministerial; 
that  he  is  not  clothed  with  any  judicial 
powers.  This  is  granted,  and  has  already 
been  stiff lciently  answered  in  the  preced- 
ing paragraph  in  reference  to  the  incom- 
pleteness of  the  O'Malley  certificate. 

but  it  may  be  further  said  in  answer  to 
the  contention  made,  that,  though  the 
secretary  of  state  is  a ministerial  of- 
ficer, yet  he  does  not  for  that  reason 
occupy  the  attitude  of  a mere  figure- 
head or  automaton,  moved  about  at  the 
whim  or  touch  of  every  eager  applicant 
who  desires  the  performance  of  duties 
which  pertain  to  his  office. 

nhen  applied  to  for  the  discharge  of  such 
duties,  although  his  discretion  may  not 
reach  the  height  known  as  Judicial,  and, 
therefore,  uncontrollable  by  writ  of  man- 
damus, yet  it  cannot  be  doubted  that  some 
portion  of  the  qualities  and  attributes 
of  discretion  necessarily  inhere  in  the 
discharge  of  his  official  duties,  requir- 
ing him  to  consider  before  acting  and  to 
search  and  inquire  before  reaohlng  or 
announcing  a conclusion.  Any  other  theory 
would  be  wholly  inconsistent  with  the  proper 
and  orderly  discharge  of  his  official  duties. 

His  course  in  this  respect  in  the  case  at 
bar,  in  filing  the  O'lielll  certificate, 
and  in  certifying  his  nomination  to  the 
recorder  of  voters,  etc.,  as  the  result  cf 
a subsequent  primary  election  and  conven- 
tion held  in  obedience  to  the  order  of  the 
Democratic  state  committee,  is  free  from 
fault,  as  will  presently  be  more  fully 
shown.  " 


Hon.  Dwight  H. Brown 


-3- 


July  18  th,  1934 


On  the  same  general  question.  Judge  Ferries, In  the  case  of  State 
ex  rel  v.  Roach,  246  Mo.  l.c.  64  said: 

"Section  5849  provides  that  all  certif- 
icates of  nomination  w hi ch  are  in  ap- 
parent conformity  with  the  provisions 
of  law  shall  he  deemed  to  be  valid, 
unless  objections  are  filed  thereto 
within  three  days.  In  the  absence  of 
such  objections,  the  validity  of  such 
nomination  stands  unquestioned,  and  the 
duty  of  the  S cretary  of  State  to  cer- 
tify same  Is  purely  ministerial.  (State 
ex  rol.  v.  Falley,  8 H.  b.  90;  State  ex  rel. 
v.  Falley,  03  N.  V.  86C;  State  e x r el. 
v.  Miller,  39  N-  t.  24;  People  ex  rei. 
v.  District  Court,  31  Pac.  339)" 

This  Department  lias  held  In  a former  opinion  that  all  candidates 
for  office  who  run  at  the  August  Primary  as  a prerequisite  to  hav- 
ing his  or  her  name  orintod  on  the  official  primary  ballot  must 
file  a written  declaration  with  the  proper  officials  and  must  per- 
sonally sign  this  declaration. 

In  the  case  hern  under  consideration.  It  is  contended  that  the 
candidate  did  not  personally  sign  the  declaration.  However,  this 
is  a question  of  fact  as  the  declaration  on  Its  face  purports  to 
have  been  signed  by  the  candidate.  Once  the  formality  of  the 
statute  has  been  complied  with,  it  is  the  duty  of  the  Secretary 
of  Sf-ate  to  certify  that  person's  name  to  the  county  clerk.  If, 
as  a matter  of  fact,  the  candidate  did  not  sign  the  declaration, 
then  the  certification  to  the  county  clerk  by  the  Secretary  of 
State  was  illegal;  but  this  is  a question  for  the  courts  to  pass 
on. 


A somewhat  similar  question  was  before  the  3uppeme  Court  in  the 
case  of  State  ex  rel  v.  Shannon,  133  lio.  165,  In  which  the  Court 
said: 


"but  we  are  of  the  opinion  that  the  right 
of  relator  to  the  office  can  not  be  in- 
quired into  In  this  proceeding.  Ho  author- 
ity of  power  is  conferred  on  the  comptroller 
of  the  city  to  pass  upon  or  decide  the  va- 
lidity of  relator's  claim  to  the  office. 

His  duty  with  respect  to  the  approval  of 
the  bond  of  the  superintendent  of  waterworks. 
Is  purely  ministerial. 

* * * * * 

When  relator's  appointment  was  approved  by 
the  board  of  public  works,  it  became  the  duty 
of  the  comptroller  to  approve  his  bond  whan 
tendered  to  him  for  that  purpose  unless  soma 


Hon*  Dwight  H. Brown 


-4- 


July  18th, 1924 


valid  legal  objection  existed  to  the 
bond  itself*  It  wa3  not  for  hin  to 
decide  uoon  the  legality  of  relator* a 
appointment,  or  whether  he  was  in  fact 
entitled  to  hold  the  office*  Upon  that 
question  we  do  not  undertake  to  pa&s, 
as  it  is  not  involved  in  this  proceeding* 

Beck  v*  Jackson,  43  Ho*  117,  was  a pro- 
ceeding by  mandamus  to  compel  the  respon- 
dent Judge  of  the  circuit  court  of  that 
circuit  which  included  the  county  of  Cape 
Girardeau  to  snnrove  the  bonds  of  t ho  re- 
lator as  clerk  of  the  circuit  court  and 
recorder  of  that  county,  to  which  positions 
he  had  been  anpointed  and  commissioned  by 
the  Governor*  And  it  was  held,  that  the 
commission  Issued  by  the  governor  was  at 
least  Drima  facie  evidence  of  title  to 
the  office,  and  a neremptory  mandamus 
would  issue  to  compel  the  judge  of  the 
court  to  approve  the  bonds;  and  that  the 
validity  or  legality  of  the  eommlsd.  on  would 
only  be  d etermlned  by  a proceeding  in  the 
nature  of  a quo  warranto*  A similar  ruling 
was  made  in  State  ex  rel*  v*  Y.ear,  37  Ho* 

ApD*  325* " 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  Department 
that  the  duty  of  the  Secretary  of  State  with  respect  to  decleratlons 
filed  in  his  office,  is  purely  ministerial  and  whon  a declaration 
is  once  filed  and  purports  to  bear  the  signature  of  the  candidate 
it  becomes  the  Secretary  of  State's  duty  to  certify  that  name  to 
the  county  clerk*  Whether  or  not  the  candidate  actually  and  in 
fact  did  personally  sign  said  declaration  is  purely  a question  of 
fact  upon  which  question  of  fact  the  Secortary  of  State  has  no 
power  to  pass;  the  authority  to  oa3S  thereon  being  clearly  vented 
in  the  Courts  of  the  State  of  Missouri* 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr* 
Assistant  Attorney-General 

A5  PROVED* 


fiWTIcKiTIRTcX 

Attorney-General 

JWH/mh 


LL^CriOK^ : necessity  for  Candidate*  of  V.lnor  Political  Parties  to  File  in 
Primaries. 

O 


J«ly  50,  1934. 


ipnorabla  Dwight  Mm  rown,  ecratary  of  .-tate, 

Jefferson  rity,  Vlaaearl* 

Dear  31ri 

A request  for  an  opinion  has  been  received  fran  you  dated  July 
5.  l^d,  sue:  request  bain  - in  the  following  tar  a: 

"■or  a ana bar  of  years  tbs  minor  polities!  pertise,  although 
nri  her  of  them  polled  the  required  number  of  rotes  to  keep 
on  te  ballot , the  acarwtary's  of  state  ^f  t li  ->tate  beta 
allowed  than  to  make  nomination  by  committees. 

The  only  reason  I knew  for  tbes  so  doing  was  tbs  fact  that 
the  ©clallst-Jabcar  end  Frobli  itlon  parties  vers  in  axis  tana* 
before  our  Primary  Ian  was  pessad. 

Dow  the  legislature  has  passed  an  ct  allowing  the  -uiuar 
parties,  easting  loss  than  y-  of  V e total  rota  to  fils  ean- 
dip  a tea  in  the  r lnary  end  w.er*  tLwjr  Lav*  00  opposition,  no 
ballots  will  be  printed  and  the  parties  sc  filed  will  be 
eertified  ms  regular  sendldates  of  tbs  party.  This  has  raised 
the  question  as  to  whether  or  not  these  minor  parties  through 
t air  ocamlttees  can  legally  fils  s candidate  for  office  where 
they  itavw  net  nominated  or  attempted  to  nominate  a ticket  in 
the  Frlriary. 

till  you  kindly  advise,  sa  to  whether  or  not  such  filing  car. 
be  toad*,  as  soon  as  poeslhls*" 

heri'-ed  Statutes  Missouri  1 Jti'},  Section  102^3 .provides  In  pert  ms 

f olio  <a : 


ereafter  ail  candidates  for  eleotive  offices  snail  ba 
nominated  by  a primary  election  bald  is  accordance  with  this 
article.” 

The  article  referred  to  is  <>rtlcls  5 of  Chapter  bl  of  .ievlsed  statutes  of 
las  our  1 192$,  which  .jro  seeds  in  the  subsequent  aaotlons  to  cover  the  various 
steps  necessary  for  ttte  asleation  of  candidates  in  tha  gansrnl  eiootlons. 

In  1933  m'  awendnent  to  suob  ..rtielo  was  enacted  b,  tiu  ocnerml 
Aaaac-bly  (Law*  of  1)35 • Pvd*  230;  in  which  a mew  awwtlen  was  added  te  aueh 
>rtioie,  aa  follows: 

"See*  10267a.  Preparation  of  ballots  under  certain  conditions.—- 
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th*opw  any  per  a on  ah  all  have  filed  u a onsdidatt  for 
nomination  upon  a party  ticket  which , at  the  last  preceding 
election  for  OYernor,  shell  have  oast  laws  than  3 r-er  cent 
of  the  total  vote  oaat  for  *oYeraar  In  such  election,  and  w.en 
net  hiore  than  one  parson  shall  ha  Ye  filed  aa  a candidate  for 
any  office  on  such  party  ticket,  no  ballot  shall  be  printed 
for  the  prlnary  election  aa  herein  provided  unless  upon 
petition  of  at  least  10  par  sent  of  the  voters  voting  in  tha 
county  at  aald  preceding  election  for  over  nor.  he.  no 
ballots  ara  printed  ea  hereinbefore  provided,  tha  candidates 
filing:  daolarationa  and  who  are  unopposed  shall  be  certified, 
aa  by  this  chapter  provided,  aa  tha  nominees  of  such  party 
casting  leas  than  3 P81'  bant  of  tha  vote  of  tha  stats." 

Fran  thesa  statutes  it  is  apparent  that  the  law  of  ^isaourl  re*  ires 
persons  seeking  public  office  to  jiailfy  theraaelvea  by  being  selected  at 
prlnary  elections  aa  the  candidates  of  their  parties,  with  tha  formality 
of  as  election  by  ballot  being  dispensed  with  la  certain  specific  cases. 

Fo  ac.-jo  within  tula  exception  the  1933  eucndcieat  requires  the  parson 
clalnln,:  tha  exemption  to  ’hare  filed  aa  a eandidata  for  nomination"  and 
share  a person  seeking  a place  on  the  ticket  in  the  general  election^.  naa 
not  filed  as  a candidate  for  nomination  In  the  primary  elections  such  person 
has  not  brought  kirns* if  within  the  exception  to  the  general  laws  yearning 
prlnary  eleetionsa(a*  3.  .0.  1929,  action  1 02*33  •*  ••<!•)  ®«d  oonaa<iuontly 
-Action  10233  store  quoted  requiring  all  candidate  for  office  to  have  bean 
nominated  by  primary  elections  could  not  be  complied  with  by  such  candidate. 

In  conclusion,  it  is  cur  opinio;  that  you  are  under  no  duty  to 
plaee  on  the  ballot  the  noma  ef  any  parse*  she  baa  not  filed  aa  a eandidata 
for  nomination  in  the  primary  election  for  sufh  election. 

fours  wary  truly, 

EDWARD  H.  FILLER 


AS&ii  takt  att  n»jr/  gjwauu 


AFPRCTnD: 


SOLDI -iRS'  BONUS: 


Right  of  veteran  to  receive  bonus  with 
v/hat  exemption. 


..3 


August  3 , 1934 


Honorable  H.  I.  Brown 
Adjutant  General 
Jefferson  City,  Missouri 


Dear  Mr.  brown: 


Your  request  for  an  opinion  dated  July  2b, 
1934  is  as  follows t 

"Your  opinion  is  requested  as  to  whe- 
ther a veteran  would  be  entitled  to 
receive  a bonus  from  Missouri  if  he 
claimed  exemption  on  the  grounds  of 
'agriculture  and  maintenance  of  a 
dependent  sister.'  He  served  in  the 
amy  four  months  and  was  discharged 
because  he  was  engaged  in  agricul- 
ture." 


Article  IV  Section  44b  Missouri  Constitution 

provides: 


MF  f L EDI 

L 


"The  General  Assembly  shall  have  power, 
for  purposes  of  paying  to  each  bona  fide 
resident  of  the  State  of  Missouri'  who 
served  honorably  in  the  military  or  naval 
forces  of  the  United  States  of  America  at 
any  time  between  the  sixth  day  of  April, 
nineteen  hundred  and  seventeen,and  the 
eleventh  day  of  November , nineteen  hundred 
and  eighteen*  * * * provided  no  person 
shall  be  entitled  to  reeeive  the  bonus 
herein  provided  who  was  not  a bona  fide 
resident  of  the  State  of  Missouri  at 
least  during  the  twelve  months  prior  to 
the  sixth  day  of  April,  nineteen  hundred 
seventeen,  or  who  lias  received  a state 
bonus  from  any  other  s' ate  in  the  Union. " 
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The  Legislature, pursuant  thereto, did  pass  a law 
and  Section  9 of  said  law  as  amended  by  laws  of  1931,  page  140, 
provides i 


"It  shall  be  the  duty  of  the  adjutant-general 
to  determine  as  expeditiously  as  possible  the 
persons  who  are  entitled  to  the  payments  under 
this  aet  and  to  make  such  payments  in  the  manner 
herein  prescribed.  Applications  for  such  pay- 
ment shall  be  filed  with  the  adjutant-general 
on  or  before  Deoeaber  31,  1932, and  at  such 
place  or  places  as  the  adjutant-general  may 
designate  and  upon  blanks  furnished  by  the  ad- 
jutant-generals Provided  further,  the 
ad.iutant-.-^njral  ehull  Have  the  'power 
to  adopt  all  proper  rules  a;  J reprulat?  ons 
not.  Inconsistent  herewith  to  carry  lrTEo 
effect  the  orovTslons  o/  tms  act;  and 
provided  further,  that  all  officers  of 
the  stats  or  any  county  and  any  city  or 
town  therein  are  hereby  directed  to  furnish 
free  of  charge, In  wr'tlng,  any  Information 
that  the  records  In  his  office  may  dis- 
close relative  to  the  Identity,  place 
and  period  of  residence  and  the  war  ser- 
vice of  any  soldier  olalmlng  a payment 
under  tills  act,  whenever  such  information 
Is  required  by  the  adjutant-general  of 
any  person  making  an  application  for  such 
bonus  or  any  part  thereof;  and  any  ap- 
plication for  bonus  heretofore  filed  and 
rejected  may  be  filed  before  the  adjutant- 
general  and  by  him  again  heard;  and  If  1 1 
appears  hat  the  rejection  of  the  claim 
was  erroneous,  tho  rejection  may  be  set 
aside,  and  the  claim  allowed  and  paid;  * 
and  provided  further  that  no  department 
of  the  state  overnment  shall  employ  any 
clerks  for  the  purpose  of  carrying  out 
the  provisions  of  this  aet,  except  the  ad- 
jutant-general shall  employ  an  examiner 
of  soldier  bonus  claims  and  one  steno- 
grapher for  the  handlln  of  claims 

>va  find  nothing  In  the  Constitution  or  Act  pursu- 
ant thereto  that  specifically  excludes  those  who  claimed  and 
were  allowed  exemption  from  servlco  after  having  served  a portion 
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of  time  honorably  as  soldiers* 

It  is  our  opinion  such  a retirement  from  the  ser- 
vice could  not  be  said  to  be  In  law  dishonorable  so  long  as  the 
applicant  Is  possessed  with  an  honorable  discharge  which  shows 
upon  1 1 8 face  that  said  veteran  served  between  April  6*  1917 
and  November  11*  191b.  All  veterans  who  served  honorably 
within  the  purview  of  the  Constitution  and  statutes  pursuant 
thereto*  were  discharged  with  an  uonorable  discharge.  No  vete- 
rans should  claim  without  evidence  of  an  honorable  discharge 
paper*  which  1s  readily  recognisable.  Proof  of  honorable  ser- 
vice without  proof  of  an  honorable  discharge  is  not  within  the 
contemplation  of  the  Constitution  and  statutes  pursuant  thereto* 
and  such  claims  should  be  disallowed. 


Respectfully  submitted* 


•<m.  OHR  SAWYERS 

Assistant  Attorney  General. 


APPROVED: 


fi<5T  Memwtia 

Attorney  General . 
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Sheriff: 


Mr.  George  D.  Brownfield, 
Froseeuting  Attorney, 
Boonville,  Missouri. 

Dear  Sir:- 


Sheriff  is  entitled  to^Jjen  cents 
a mile  for  execution  -sfe-  commit- 
ment where  conviction  had  out  in 
county  in  Justice  Court,  where  the 
distance  is  more  than  five  miles. 


August  13, 


1934. 


IL I 


We  have  your  letter  of  June  £0,  1934,  in  which  is  contained 
a request  for  an  opinion  as  follows: 


"A  question  has  been  presented  to  me  by  the  Cirouit 
Clerk  of  this  County  whether  or  not  a Sheriff,  where  a 
conviction  has  been  had  out  in  the  oounty  in  the  Justice 
Court,  is  entitled  to  a fee  for  execut ion  and  for  mileage 
on  said  execution;  in  other  words,  where  a commitment  is 
issued  out  in  some  Justice  of  the  Peace  Court  1 take  it  he 
is  entitled  to  $1.00  for  the  commitment.  Now  the  question 
is  whether  he  is  entitled  to  any  mileage  on  the  execution 
and  commitment  in  a criminal  case? 


"Thanking  you  for  handing  down  an  opinion  on  this  as 
promptly  as  possible  as  our  Cirouit  Clerk  is  holding  up 
some  fee  bills,  as  he  does  not  know  just  what  to  do  in 
oases  of  this  kind,  I am." 

Section  11792,  Revised  Statutes  of  Missouri,  1929,  provides 

as  follows: 


"Sec.  11792.  Mileage  of  sheriffs,  county  marshals 
and  other  officers  in  certain  cases.-- Sheriffs,  oounty 
marshals  or  other  officers  shall  be  allowed  for  their 
services  in  criminal  oases  and  in  all  proceedings  for 
contempt  or  attachment  as  follows:  Ten  cents  for  each 
mile  actually  traveled  in  serving  any  venire  summons, 
writ,  subpoena  or  other  order  of  court  when  served  more 
than  five  miles  from  the  place  where  the  court  is  held: 

Provided,  that  such  mileage  shall  not  be  charged  for  more 
than  one  witness  subpoenaed  or  venire  summons  or  other 
writ  served  in  the  same  cause  on  the  same  trip." 

To  the  same  effect,  oart  of  Section  11789,  R.  S.  Missouri, 

1929. 


Under  authority  of  the  above  quoted  section  we  are  of  the 
opinion  that  the  sheriff  is  entitled  to  the  mileage  fee  of  ten  cents  a 
mile  in  the  situation  referred  to  in  your  letter,  provided  the  distance 
of  the  justice  court  in  question  from  the  jail  exceeds  five  miles.  The 
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mlleage  fee  is  therein  allowed  the  sheriff  for  his  "services  In  criminal 
oases"  in  serring  any  order  of  court  where  the  distanoe  one  way  exceeds 
fire  miles.  Very  clearly,  we  think,  where  the  "services"  of  serring  an 
order  of  court  necessarily  include  not  only  the  mere  serving  of  the  order 
but  also  the  execution  thereof,  the  sheriff  should  be  and  is  entitled  to 
his  mileage  fees  for  same.  As  a matter  of  faet,  the  distance  traveled 
would  be  no  greater  whether  the  sheriff  treveled  the  distanoe  merely  to 
serve  the  order  or  in  addition  to  bring  the  prisoner  baok  to  the  jail  with 
him,  as  the  distance  both  ways  would  in  any  event  be  counted  in  computing 
mileage* 


Nor  do  we  think  that  that  part  of  the  statute  which  pro* 
vldes  that  the  order  must  be  served  more  than  five  miles  from  where  the 
court  is  held  changes  the  matter.  Of  course,  in  our  present  situation 
the  nominal  or  technical  servioe  would  take  place  at  the  place  where  the 
court  was  held,  but  actually  there  is  more  to  the  service  of  am  order  of 
commitment  than  that.  The  prisoner  must  be  taken  to  jail  as  part  of  the 
process  and  if  the  jail  is  more  than  five  miles  away  mileage  fees  should 
be  allowed  for  the  entire  procedure.  The  warding  of  the  statute  can, 
therefore,  be  taken  to  be  only  the  setting  up  of  five  miles  as  the  distance 
between  points  where  the  servloes  by  the  sheriff  between  such  points  will 
entitle  him  to  fees  for  mileage* 

In  this  connection  it  may  be  wise  to  advert  to  Seotion 
11791,  Revised  Statutes  of  Missouri,  1929,  which  provides  in  cart  as 
follows : 


"See.  11791.  Fees  of  Sheriffs,  marshals  and  other 
offioers. — * ♦***♦**•  H0  compensation  shall  be 
allowed  under  this  section  for  taking  the  prisoner  or  pris- 
oners  from  one  place  to  another  in  the  same  county,  excep- 
ting in  counties  which  have  two  or  more  courts  with  general 
criminal  jurisdiction." 

The  above  quoted  provision  does  not,  in  our  opinion,  apply 
to  our  present  situation.  In  the  first  place,  when  read  with  the  rest 
of  the  section,  it  refers  only  to  compensation  in  certain  eases  and  not  to 
mileage  at  all.  In  the  second  place,  it  could  mot  refer  to  commitments 
since  a fee  of  one  dollar  is  provided  for  such  in  the  earlier  part  of  the 
same  seotion.  We,  therefore,  believe  that  Section  11792  controls  and 
adhere,  therefore,  to  our  construction  of  such  section  as  set  out  earlier 
in  this  opinion. 


Very  truly  yours, 


CMHJrsLC 

CHARLES  M.  HOWELL,  Jr. 
Assistant  Attorney  General 

Approved: 


TRADE-MaRk:  Articles  need  not  be  classified  In  applicatiwh.  for 
registration. 


August  21,  1934. 


Hon.  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Mr.  Brown: 


lows: 


This  is  to  acknowledge  your  letter  as  fol- 


•Referrlag  to  conversation  with  you 
and  Mr.  HornBostel  today  regarding 
trade-mark  applications  which  we 
received  from  the  firm  of  Ryland* 
Stinson,  Mag  A Thomson  of  Kansas 
City  for  the  Katz  Drug  Company, 
will  you  please  renaer  us  an  opinion 
on  the  question  brought  up  by  Judge 
Seddon  regarding  statutory  classi- 
fications of  merchandise  as  pre- 
scribed in  federal  trade-mark  law, 
which  we  have  been  using  as  a basis 
of  trade-mark  olassif ioatione  in 
Missouri. ■ 


The  answer  to  your  question  depends  upon 
the  interpretation  to  be  given  Section  14339,  R.  3.  1929, 
which  reads  as  follows: 

"If  any  mechanic,  manufacturer,  as- 
sociation or  union  of  workingmen, 
or  other  persona  shall  wish  to  adopt 
any  particular  name,  term,  design  or 
device  as  his  or  their  trade-mark  to 
designate,  make  known  or  distinguish 
any  article  or  goods,  wares,  wares 
or  merchandise  uy  him  or  them  manu- 
factured or  prepared,  or  rmy  union 
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of  workingmen  as  si  re  to  designate 
or  make  known  the  place  in  which 
union  labor  is  employ  eel,  he  or 
they  way  write  out  a description 
of  such  name,  term,  design  or  de- 
vioe,  describing  the  same  accurate- 
ly, and  sign  anti  acknowledge  the 
same  before  some  officer  competent 
to  take  acknowledgment  of  deeds, 
and  file  same,  together  with  a fac- 
simile of  the  same,  term,  design 
or  device  for  registration,  in  the 
office  of  the  secretary  of  state; 
said  secretary  shall  deliver  to  eaid 
mechanic,  manufacturer,  association 
or  union  of  workingmen,  or  other 
persons  so  filing  tbs  same,  a duly 
attested  certificate  of  the  filing 
of  the  same,  for  which  he  shall  re- 
ceive a fee  of  one  dollar;  such 
certificate  shall,  in  all  malts  and 
prosecutions  under  tills  artlds,  be 
sufficient  proof  of  the  adoption  of 
such  label,  trade-mark  or  fora  of 
advertisement,  and  of  the  right  of 
ouch  mechanic,  manufacturer,  associa- 
tion or  union  of  workingmen  or  (other) 
persons  to  adopt  the  same.  lo  label, 
trade-mark  or  form  of  advertisement 
shall  be  registered  that  in  any  way 
resembles  or  would  probably  be  mis- 
taken for  a label  or  trade-nark  al- 
ready registered;  and  no  trade-mark 
duly  registered  in  tha  off ioe  of  the 
commissioner  of  atents  of  tha  United 
states  shall  be  registered  uider  this 
section  by  (any)  person  other  than 
the  owner  thereof. • 

I. 

The  facts  bsf >ro  us  show  that  the  Kats  Drug  Company, 
a corp >ratlon,  presented  to  your  offioe  four  separate  ap- 
plications for  registration  under  the  above  seotlon.  nch 
of  the  applications  are  similar  as  to  the  articles  or  clas- 
ses of  merchandise  sought  to  be  registered,  the  design  or 
trade-uark  being  the  only  difference  between  the  four  ap- 
plications. K&oh  of  ths  applications  recite  that  etch  of 
the  designs  is  "to  be  applied  to  artioles  or  olaeses  of  mer- 
chandise manufactured,  prepared  and  sold",  namely  "chemicals, 


Kan.  Dwl&ht  B*  Brown 


8/21/34 


medicines.  praraaceutioal  preu&r&tiona  and  compounds,  drugs, 
druggists* sundries  ana  supplies,  paper,  stationery,  paints, 
painters*  materials,  food  products,  ingredients  of  food,  oils, 
greases,  cutlery  and  machinery,  tools,  hardware,  sporting 
goods,  searing  ap  axel,  toys,  fountain  drinks  and  products, 
tobacco,  tobacco  products,  beverages,  liquors,  rubber  floods, 
household  and  electrical  appliances,  o emetics,  and  all  other 
goods,  wares  or  merchandise  Manufactured,  prepared  or  sold 
la  connection  with  a retail  business. • 


one  of  the  questions  presented  herewith  is  "whether 
an  application  should  be  aade  for  a trade-mark  on  each  article 
or  whether  one  application  is  sufficient  on  all  articles  as 
listed  i >y  Cats  Drug  Goa  any."  In  other  words,  should  the 
applicant  classify  the  articles  mentioned  in  its  application. 
The  answer  to  this  question  depends  upon  the  lnterpretatl  n 
to  be  given  to  the  word  "or*  found  in  lection  14329,  su  ra, 
between  the  words  "any  article"  and  "goods,  wares,11  etc. 

The  statute  reads  in  -‘art  as  follows} 

******  ;.«ke  known  or  distinguish 
any  article  or  goods,  wares,  or 
merchandise  by  him  or  thea  manu- 
factured or  prepared,  •****." 

Thus,  if  ■sw  interpret  the  worde"or*  as  at  aratiag  "article" 
from  "goods,  raxes  or  merchandise* , then  the  application 
suet  he  refused,  however,  if  we  interpret  the  word  "or" 
as  meaning'  a continuation  of  articles,  goods,  wares  or 
merchandise,  than  the  application  must  be  accepted.  Zn 
other  words,  if  we  construe  "or"  to  mean  "and"  then  the 
applications  as  far  as  the  classifying  of  the  articles, 
goods,  warts  or  merchandise  in  separate  application  is  not 
necessary.  «e  hold  that  the  application  cannot  be  limited 
to  one  article  or  goods,  wares  or  merchandise  but  that 
each  may  contain  as  many  articles,  goods,  wares  or  merchan- 
dise t hat  the  applicant  seeks  to  awe  registered. 


o«r»iue  Juris.  Volume  46,  page  1124,  has  this  to  say 
about  the  word  "or" : 

•Tne  Mono syi able  *or*  is  a dis- 
junctive particle  that  marks  an 
alternative  generally  Correspond- 
ing to  'either*  as  • either  this 
or  that. ' The  term  is  difficult 
to  define.  It  is  not  a tear.nio&i 
one  auto,  it  *.as  no  technical  mean- 
ing. In  law  it  ie  said  it  re- 
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selves  the  same  .eaniag  as  It  ear 
ries  ia  cowmen  parlance.  •••**•• 
while  in  its  str let  signification 
the  terra  expresses  & disjunctive 
meaning  and  narks  an  alternative, 
it  nay  be  used  or  construed  in  a 
conjunctive  series  and  it  nay  also 
be  used  in  an  explanatory  sense. 
•••••»- 


And  further  at  page  1135, 

■■bile  in  its  binary  signification 
the  tens  'or*  narks  an  alternative, 
and.  in  its  ordinary  disjunctive  sense 
it  imports  'one  or  the  other,'  but 
not  'both,'  it  is  said  that  it  is 
often  used  in  the  cense  of  'both'  iu 
common  aria: ace  and  written  instru- 
ments,'* 


And  further  at  page  1136, 

******  However,  'or'  being  a dis- 
junctive conjunction,  should  or- 
dinarily be  given  its  disjunctive 
cleaning:  it  should  be  construed 
as  'and*  only  when  necessary  to 
give  effect  to  the  intention,  as 
ggathered  from  the  context  ana  the 
surrounding  circumstances.  The 
substitution  should  not  be  made 
where  such  construction  would  be 
inconsistent  with  the  intent  as 
shown  oy  the  whole  context  and  the 
circumstances,  nor  uni see  its 
literal  zoning  render-  the  sense 
dubious. * 


And  further  at  page  1127, 

"When  used  to  connect  a series  of 
words  in  the  permission  or  the  pro- 
hibition of  a given  ret,  'or'  may 
be  construed  to  mean  'and'  when 
necessary  to  make  the  statute  ex~ 
res®  the  true  legislative  intent, 
but  only  when  so  necessary;  and 
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similarly  ‘or'uay  be  oo..strued  as 
meaning  *and*  in  constitutional  pro- 
wl slona  and  urdina  ioeu. ■ 


If  the  Legislature  Intended  to  have  applicants  clas- 
sify axtio.es  sought  to  be  registered,  it  would  hare  pro- 
vided for  such,  and,  asent  aotlon  on  the  part  of  the  legia- 
lature,  your  department  nay  not  promulgate  something  not 
found  in  tne  statutes.  The  interpretation  heretofore  given 
to  the  word  "or"  hears  out,  in  our  opinion,  that  the  Legis- 
lature never  intended  an  applicant  to  classify  the  articles, 
goods,  wares  or  merchandise  manufactured  or  prepared  when 
registration  was  sought  for  trade-mark. 


1 owever,  in  this  c-nnoctlon  we  night  add  that  your 
Department  would  haws  a right  to  require  proot  if  it  so 
desired  that  the  articles,  goods,  wares  or  aercL&ndiee 
mentioned  in  the  application  were  actually  nanufaotured  or 
pre  nred  by  the  applicant. 


In  this  case,  an  affidavit  is  made  ae  to  the  fact e 
contained  in  the  application  which  would  be  shout  all  the 
proof  neoess&ry  ae  far  as  your  department  is  concerned  that 
the  applicant  actually  nanufaotured  or  prepared  the  articles 
goods, wares  or  merchandise  Bought  to  be  tr-de- marked. 


II. 

Your  office,  however,  should  refuse  to  give  your 
attested  certificate  for  the  reaeon  that  said  applications 
reolte  more  than  is  orescribed  by  the  statute  for  registra- 
tion. The  statute  specifically  ert&lns  to  articles,  goods, 
wares  or  merchandise  manufactured  or  prepared.  The  appli- 
cation says; 


■ Soods  •••••  by  it  manufactured, 
repared  or  sold.* 


Hon.  (k  aright  1 . Brown 


-e- 
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The  word  •aold*  la  not  used  in  the  statute.  »•  ap- 
preciate thet  this  is  no  fault  of  the  applicant  for  the 
reaeon  that  It  followed  your  printed  form  will  oh  had  the 
word  ‘sold*  therein.  The  word  "sold*  found  in  your  fora 
should  be  deleted  therefrom. 


In  oonoluaion,  it  ie  our  opinion  that  if  the  vord 
•told*  ie  deleted  fron  the  four  applications  presented 
then  your  certificate  should  issue.  «e  are  returning 
herewith  your  files  that  accompanied  your  letter. 


Yours  very  truly , 


leal et ant  Attorney- General. 


crtK/af j 
Ends. 

approved: 


ROT  MOKITTillCZ 
Attorney— General 


September  lb,  1934 


Honorable  Dwight  H.  brown 
Secretary  of  State 
Jefferson  City 
Missouri 


Dear  Sirs 


Your  letter  dated  September  12,  1934  in 
reference  to  titles  for  three  proposed  Constitut- 
ional Amendments  to  be  submitted  at  the  November, 
1934,  election  was  received  by  this  Department 
September  13,  1934. 

tie  are  inclosing  you  herewith  title  for 
Senate  Joint  and  concurrent  resolution  No.  5 as 
found  in  Laws  Missouri  1933,  at  page  473.  Also 
title  for  proposed  amendment  as  found  in  resolu- 
tion in  House  Joint  and  concurrent  resolution  No. 
1,  Laws  Missouri  1933.  Also  title  for  amend- 
ment proposed  by  initiative  petition  to  be  submit- 
ted at  the  November,  1934,  election,  all  referred 
to  in  your  letter  of  the  above  date. 


Yours  vory  truly, 


Roy  McKlttrlck 
Attorney  General. 


RMsLC 


Inclosuros 


COLLKCTORS 


Pees  allowed  under  Sections  10830  and  10801  d 


September  27,  1954 


FILED  1 


Honorable  L*  D*  bmunmltt 
County  Treasurer 
Grundy  County 
Trenton,  Missouri 


Dear  sir* 


follows: 


We  have  your  request  for  an  oplnior  ca 


"I  nm  sighting  you  to  aeotlons 
10880  and  10831,  Revised  s tatutes 
of  1929*  As  Kx-officlo  Collector, 

1 collect  drainage  after  it  has 
become  delinquent,  receiving  the 
consolidated  drainage  books  as  of 
March  1.  For  this  servloe  of 
collecting  the  delinquent  drainage, 

I receive  two  peroent  from  the 
drainage  company* 

"Quoting  Section  10881,  devised 
Statutes  of  1929*  County  Trenrrers 
bes*  — county  'treasurers  tor  re- 
celvlng,  receipting  for,  preserving 
and  paying  out,  funds  of  drainage 
and  levees  districts,  shall  receive 
one  per  cent*  of  sums  paid  out* 

(R.  S*  1919,  4576.) 

"I  would  like  to  have  your  opinion 
ns  to  whether  I am  entitled  to  this 
additional  one  percent*  I am  con- 


#2  • Honorable  L«  b 


irunrraltt 


tending  that  as  County  Treasurer 
and  iac-OfficIo  Collector  that  I 
am  entitled  to  a total  of  three 
percent*  As  I collect  the  money* 
as  collector*  that  I receive  re* 
ceipt  for  preserve  and  pay  out  as 
Trea surer • " 


The  statutes  cited  in  your  request  (10880 
and  10881  R*  S*  Mo*  1929)  for  an  or> lnlon  are  a pert  of 
Article  IV*  Chapter  64*  R*  S.  Mo*  1929*  Article  IV  refers 
to  "fees  for  services  rendered  In  organising  drainage  and 
levee  districts"* 

A few  of  the  applicable  statutes  relating  to 
organisation  taxes*  the  duties  of  the  oounty  collector  and 
county  treasurer  are  briefly  set  out  as  follows* 

Sec*  10752*  "The  board  of  supervisors  * shall 
* levy  a uniform  tax  of  not  mors 
than  fifty  osnts  per  acre  e * to 
be  used  for  the  purpose  of  paying 
expenses  incurred  or  to  be  incurred 
In  organising  said  district*  * * ** 

Such  tax  shall  be  due  and  payable 
as  aoon  as  aaaessed  and  if  not  paid 
by  December  51  of  the  year  in  which 
it  has  been  levied*  the  same  shall 
become  dellncuent*  * * * " 


See*  10761*  "It  shall  be  the  duty  of  the  collector 
of  revenue  of  each  county  e * to 
promptly  and  faithfully  collect  the 
tax  * • He  is  further  directed  and 
ordered  to  demand  and  collect  such 
taxes  at  the  sme  time  that  he  de- 
mands and  collects  state  and  county 
taxes  due  on  the  same  lands  and  other 
properties*  * * * " 


#3  - Monorable  L*  I),  Brummltt 


In  counties  under  township  organization 
the  taxes  are  collected  by  township  collectors  who 

•hall*  (Section  10796,  R.  S.  Mo.  1929) 

” * receive  the  same  compensation 
therefor  and  pay  over  such  taxes 
to  the  Secretary  of  the  Board  of 
Supervisors,  as  provided  for  oounty 
collectors  under  this  Article,  and 
•hall  be  subject  to  the  same  penal- 
ties and  liabilities,  * * 


Section  10902  provides  that  after  the  or- 
ganization of  the  Board  of  Supervisors,  the  qualifica- 
tion of  the  secretary,  the  filing  and  approval  of  the 
secretary* s bond,  the  secretary, 

" a shall  call  upon  the  county 
clerk  or  other  nerson  who  may  bs 
in  charge  of  the  records  of  the 
district  for  all  records,  con- 
tracts, files,  books,  plats,  maps 
and  every  article  of  record  belong- 
ing to  said  dlstrlot,  and  the 
county  clerk  or  other  person  in 
oharge  of  such  records  shall  im- 
mediately deliver  to  said  secretary 
of  the  dlstrlot  all  such  records 
and  take  the  receipt  of  the  sec- 
retary therefor,  Said  secretary 
shall  also  call  upon  the  county 
treasurer  or  other  person  who  haa 
control  of  the  fnnrls  of  the  dlstrlot, 
for  the  transfer  of  all  funds  of 
the  district  to  him  and  said  treasurer 
or  other  arson  shall  lntaedin  tely 
transfer  such  funds,  taking  the  re- 
ceipt of  the  secretary  for  such 
funds, " 


#4  - honorable  L.  D.  Rnmriltt 


Section  10830,  R.  S.  'do.  1029,  which  allows 
n few  of  one  per  cent,  to  the  collector  on  all  taxes 
collected  for  drainage  districts  and  a fee  of  two  per 
cent,  on  all  such  delinquent  taxes,  and  oeotion  10681, 

R.  S.  'do.  1929,  which  allows  the  county  treasurers  for 
receiving,  receipting  for,  preserving  and  paying  out 
funds  of  drainage  and  levee  districts,  a fee  of  one  per 
cent,  apply  only  to  the  organisation  fees  collected  or 
disbursed  by  then.  A county  treasurer  who  is  also  ex- 
officio  Collector  under  township  organisation  is  en- 
titled to  the  fees  set  out  in  these  statutes  (Sections 
10880,  10881)  only  when  oollectlng  and  disbursing  the 
organisation  taxes.  Those  sections  do  not  apply  to 
either  annual  or  maintenance  drainage  taxes. 

It  is,  therefore,  the  opinion  of  this  of- 
fice that  alnoo  these  two  sections  are  a part  of  Article  IV, 
the  fees  therein  provided  for  must  be  limited  to  the 
collection  and  disbursement  of  organisation  taxes. 


espectfully  submitted. 


FRANKLIN  K.  REAGAN 

i nsistent  Attorney  General 

APPROVED* 


Rolf  tfcKfr  niCK 
Attorney  General 


FKRlFE 


CORPORATIONS  - Loan  and  investment  companies  - Right  of  in- 
corporators of  loan  end  investment  company  to 
include  in  original  charter  specific  powers 
authorised  for  business  and  manufacturing  co 
pa.nies  by  ...  S.  Mo.  lv.29,  Sec.  4940. 


i 


o 


Goto  er  1,  19C>4. 


on.  Dv  ight  {:.  Provrn, 
eerctery  of  tete, 
Turson  City,  ieso  ri . 


Ocer  ir: 


A request  for  an  opinion  has  ■ een  received  from 
you  under  date  of  September  i:  , i . . 4 , • i ch  rac  v.  in 

the  following  terms: 

" a a re  requested  to  as*:  for  an  opinion  on  the 
question  of  whether  or  not  e nev;  corner  ••  t ion 
may  be  or.  anlzea  under  .more  than  one  rticle  of 
Chapter  32  .S.  o.  1921- . 

Formerly  you  ruled  that  it  would  be  necessary 
to  incorporate  under  one  specific  rticle  • ad 
that  if  the  corporation  ceairoo  oowers  that  ;?re 
granted  by  another  Article,  either  to  incorpor- 
ate two  companies  ambodying  such  powers  r to 
. pey  an  additional  ,60.00  fee.  The  question 
arises  more  generally  ith  corporations  organ- 
ized under  rticle  7 and  the  i .elunion  of  the 
four  s eel  l it  p© we  a rovided  in  Article  d. 

You  will  note  -action  48s2  calls  all  th  owers 
thoroin,  gr  nted  ’additional  peters  to  these 
granted  by  rtleles  1 no  7.’ 

Jud  rrj  • ue sell  has  presented  r 
of  Incorporation  frov/n  s be  says  under  rovi- 
s>. ons  of  rticle  cJ,  but  he  includes  thr  c 
specific  r>o  ers  • ich  ere  derived  fro~<  the 
provisions  of  Article  7.  e consulted  you  in 
this  connection  and  we  would  be  glad  to  ba,ro 
ur  •.  ritte  iJ  At  on  the  uestlons  1 >3 

The  opinion  t which  you  ref  >r  vac  for  •»•>:• : y issue* 
fro  t .is  office  and  as  sig  y oy  c ittrlc  , ttoriu  - 
rsl,  nd  1 ’ 1 1 ■ Orr  ewyers t — i } 

dated  ay  1-  ,1-  , and  in  j t the  following  paragraph  stat  s 

the  conclusion  reached: 


2 


on.  Ihrlght  H.  Fro  n 


October  1,  3134 


"It  follows,  then,  ns  the  opinion  of  t!  1b 
office  that  Btjck  holders  cannot  lncor  >orst.e 
a loan  end  lnv  'Bt  ent  co.-nt  an-  in  conjunction 
with  a manufacturing  and  business  com  any, 
but  f'BOb  must  be  1 corporatac  cs  sc  eruto 
entitles,  * nc  each  entity  must  psy  its  Intii- 
vlfJual  Incorporation  foe  as  re  ulred  by  lev." 

*t>  arontly  in  the  opinion  of  '-'ey  1,.,  13P;  , tie  Articles 
of  Incorporation  sped  ‘ioally  requested  o'  a.’  ter  under  both  r- 
tlcles  7 and  B of  Ckspter  US.  . . . o.  1929,  l c-r.-os  it  lu  i 
uncsT-sto^ding  that  the  rtlclea  of  Incorporation  ooncer  lng  th 
•once  of  ■ hlch  you  * ro  rt-  asking  for  rulln  do  not  s oi- 
rieelly  sc*  for  a oharter  unuer  both  Artie lea  7 n*  3,  but  on  the 
contrary  ask  that  thn  c i rter  be  i -cued  under  rt  iclo  b 1th  thr  e 
chartered  powers  enunerst -d  ' hich  fell  within  threa  of  the  thir- 
teen categories  author  i:ufl  by  Jtction  1140  which  is  a pwrt  of 
,rt,!cl^  7.  This  distinction  tec-  • ic  lly  ’tight  be  rded  as  a 
•par  ' erle  tor  uist.  I ;g  these  tv  . • -•'••.-r, 

the  aubr  rnca  of  those  two  i i tuitions  seems  identical,  ea<<  to 
finalize  ' -rou  oi  inr  or  oiutors  solely  bcceua*  t .ey  e r*»a  ly 
r-f«r  to  both  Articles  7 end  e in  th  lr  r societion  e ors  o>  Id 
seam  to  us  to  he  uns  ound. 

You  refex  In  your  latter  to  ection  453-'’.  This  section 
was  enacted  in  1C  . ( Lews  o * 16b2,  t £ !U  » ) and  repealed  a sec- 

tion of  the  1929  statutes  bavin  the  stuse  number*  "he  new  noetic  ' 
begins  "s  fellows: 

"In  sc. dlt Ion  to  the  gen_rel  powers  conferred 
U 'on  corporations  by  art  teles  1 end  7 of  said 
chapter  3 , ..  1£?£,  as  amended,  every  loan 

and  Invest ne-.t  co~  any  on  anl::.*d  under  the  pro- 
visions o.'  this  article  shall  have  t!  r ilowing 
powers:  " 

As  a first  impression  it  Tight  seem  that  tl  is  section 
would  grant  to  loan  end  Investment  con  tnls»  oil  th  powers  g' an  cd 
to  businerr  uf  daring  eorroretlonr  under  rtiela  7.  3loeex 

scrutiny  will  deT  nstrete  the  error  of  such  a conclusion,  for  tl 
Vey  of  this  section  i3  the  word  "gsnr  • . or  > tioaa  uader  our 

laws  are  ar  ! 1 arsons  °n  strict  ; the  cr.^tures  of  stetute. 

Consequently  their  various  genoral  powers  end  11  ltfitions  arc 
odlfH;  la  root  detail  in  the  statutory  .scheme  of  Cbeptei  . 
rtlcl  • a rale  r.  ly  to  1 ad  In  oat  + eo  sal  »a  eonti  li 
only  areti  n*  . : el  y,  had  It  lo  od  to  take 

rtlcle  d polf-cuff 'clout  end  abl  eta  .Ion  , Quid  have 

found  it  necessary  to  nclu  e in  Article  til  o<  the  { snorel  pre- 
visions governing  corpor  lions  wMoh  s?e  » t r«sent  found  In  r- 
ticles  1 and  7*  . inoe  this  method  would  heve  been  exceedingly 

curb  rsome  it  ould  seei  ti  nt  the  uenerel  uste  :bly  referred  the 
obvious  more  3i  i,  la  etuod  of  incor  o^  aLing  . uoh  snare!  r.  1- 


^ • 


05.  1*1  ! t 


Sro  n 


ictob  r 1,  l.Z 4 


s'  -is  ! to  rtlelo  j by  r renee. 

It  wight  be  *%.,R  1 1 to  xntlvo  *o  * ->?  th  . o-»er  1 

r*  a ” , tin , in  Art  tel  1 i 

nn.  r Ten  re  at’o  Tor  ti  celling  ami  holding  of  otiose 

elect I • • era  is.  t-4) , t.  a 

• T'  nt  jf  th'-  rtlclrr  ©f  Incorporation  (4t40),  tb«:  .<  I . 

of  by— lerva  (4‘5l>4  , Ibm)  l«i),  the  i i 

*»  eat#  14547-l. ) , and  , ^seati  to  e»;  lo  t ■ (460-J*  lu  rtJcl 
7 r ' 11  ne  ere  enact.  d for  the  dcolut  1 t;jp  o (41 

the  ’o#t  Ing  of  otfts  t-nt,e  of  tb  * off sire  cf  tb*  cor.  orttlon 
v-i  4.  inor  #1  capital  U*  4 --••),  con- 

solIlona  i'*i . , vn  tl  fur lad  let  ion  of  court#  - r c-oi  o;  - 
tl  ot,  i48l*8-61)#  any  oth<  r ;mi>l0Qi  are  1 article*  lv  .u  7 
dotting  1th  the  int  . *nd  taraal  affcl  • cor  ort  lota, 

• bleb  rovl^lo  a wow1g  a #«•  equally  a/vlicsibl •.»  to  ail  types  of 

tloa#  In  tho  nbaeaoe  o rc#a  conflict  ctatuice* 

An<?tb«r  « lgn- f leant  f.-iCt  la  tho  lech  of  latl3i.6i.oa  between 
Article*  1 ano  7 In  tl.*  lr  Inclusion  o“  tb  ao  gGnoral  ty  ae  of 
rovlalona*  r iclo  7 , t a la  articl  inflncd  Iv  tJ 

pro*- 1 r Iona  vt:  ich  nre  «o»lia.rly  r lies  lo  t*>  cor--orat  1 >na  pf 
the  ty  c •'  lei.  r;l**s  rtlcl.  7 Itn  title  of  * aauf »ctur 1 ng  n .tl 
fiuMn  Coj  a*-.  ;sfl* 

**  1th  go  eoctlouo  In  Artiel  ? 1 , ,i..  7 -v.  ch  co.1. 

c*  a plicaMc  « uclly  to  til  1 typo#  of  co»'  o;'  ti*-nr.  uad  thus  ur.t 
ar  roprlately  ooac  cl  A in  v.o  4 air,"  tlon  of  tbc  ord  . ■ n ral", 
nn  1th  -fco  u doc  f - ct  t’..*.  t -rt’ele  - to  tc  crr.-ctlro  wo’-li.  ugou 
*l.o  su‘>  art  ol  these  rovlciona  .no  the  *t  c*  only  clhlm  such 
u po^t  by  that  ;ort  of  veil  >«  eb  . **  ref-rred  to  ns  en  in- 

corporation by  refers.  o,  t tiu:  meaning  of  sotlon  4Vb?  b co  > c . 

•,  i«a«  • i . m inaor  o at lag  Into  I c- 

'I  l^ns  of  ..r'.  c'  c 1 und  7 »bioh  tr<.  re*.  > ary  to  th>  vitality 
of  rtlcl**  ft,  tb«  1 iroolalona  n»  o:  -d  t ) I m a alfic 

rovlslo  a of  eotion  4 4J  vhieb  are  ><:OGlf  ”ly  e lloablc  to 

is  IriTs  )>n«l  an  “acturl.\g  c^’r.  snl«a  and  c nseru^ntly  •- r specific 
nd  • >t  c rf.!.  It  o ■ i 'stcrl  t 

n n.-  -oi  action  486  oid  'ffnefftl*  to  Incorporate  >-c- 

’ >n  4840  into  r*  Lc‘  , o.  turn  foa  ' »enin|  of  erde  to 

rec»  Itol  cons  id . r-t  l ns  involve  , it  oulc*  l?  rely  sece  rensor- 
nbl*  to  op-  to  nlo*.a  -but  a loon  a-d  1 vfst  ont  co  par.y  should  e 

r';  nn  a era  uaGcr  o^ctlcn  *t4f»  to  co  struct  toll  hribpra,  to 

■ uile  barnrea  end  <locK»t  c-  natruct  < tjd  ojvrcte  horae  'ellrocv* 
or  to  ^ureVeee  nn  use  flr<*  cne  ncr. 

In  conc^  alon.  It  le  our  opinion  U t e cor  orrti^r.  cen- 
ncor  *or#te  un  cr  • . • If  , , rtlclc  &t 

ie  t.  lorn  cnl  i*!-"St'«cr.  to*  any  end  conteln  In  ltr  original  /rllcle 
of  incor  orntlcn  otV.r  specific  charter  o ora  nut-orix  ty  eci  !on 
A ■4’*  of  Article  7 of  Chapter  for  bueineaa  nou  e auf^otur  in£,  co  — 
t nlct, . 

erv  - * ulv  vo*..:  p , 
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EI*ECTIvJNSs  State  Socialist  Committee  may  not  fill  county  vacancy* 


October  6*  1934* 


Hon.  Dwight  id.  Brown 
Secretary  of  State 
Jefferson  City*  Missouri 


Dear  Mr.  Brown: 


This  is  to  acknowledge  your  letter  dated  September  27# 
1934*  as  follows: 

"1  have  been  asked  by  the  socialist  Party 
Committee*  if  a ctate  Committee  could  place 
a candidate  on  a county  ticket  in  counties 
where  they  have  no  organization." 


In  State  ex  rel.  Almbrell  v.  Becker,  237  S.  K.  117,  1.  c. 

122,  the  supreme  Court  of  Missouri,  in  Banc,  said: 

"By  virtue  of  section  4823.R.  3.  1919  (sec- 
tion 10253,  R.  S.  1929)  all  nominations 
for  elective  office  must  be  made  by  pri- 
mary election,  except  th-t  this  provision 
does  not  apply  to  special  elections  to 
fill  vacancies,  nor  to  county  superintend- 
ents of  schools,  nor  to  city  officers  not 
elected  at  a general  state  election,  nor 
to  to«n,  village,  or  school  district 
officers,  neither  is  it  applied  to  the 
nomination  of  candidates  for  presidential 
elector." 


And  further# 

"Xhile  these  sections  relate  to  nominations 
bj  primary  elections,  they  are  the  sections 
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which*  prior  to  1919*  also  contained  pro- 
visions relating  to  nominations  by  con- 
ventions* They  are  the  only  sections  which 
define  certificates  of  nominations  in  a way 
which  could  reasonably  be  applicable  to 
convention  nominations  unless  section  4811 
(Section  10241  ft*  S*  1929)  is  applicable 
by  force  of  its  terms.  It  provides  that 
certificates  of  nomination  of  candidates 
selected  otherwise  than  by  a primary  shall 
be  signed  by  electors  resident  within  the 
district  to  a number  equal  to  one  per  cent, 
of  the  vote  cast  in  the  last  preceding 
election  in  such  district.  * * * * Whether 
or  not  these  sections  are  intended  to  apply 
to  convention  nominations*  they  are  the  only 
provisions  defining  Certificates  of  nomina- 
tion which  have  been  called  to  the  attention 
of  the  court  in  this  case.” 


Section  10232,  R.  S.  Mo.  1929*  reads  I 

"Any  primary  election  as  hereinafter  defined* 
held  for  the  purpose  of  making  nominations 
to  public  office*  and  also  electors  to  the 
number  hereinafter  specified*  may  nominate 
candidates  for  public  offices  to  be  filled 
by  election  within  the  state.  Such  nomination 
shall  be  made  by  filing  a certificate  of 
nomination*  executed  with  the  formalities 
prescribed  for  the  execution  of  an  instrument 
affecting  real  estate.” 


Section  10233*  ft.  S.  Mo.  1929*  reads: 

"The  certificate  of  nomination*  which  may  con- 
sist of  one  or  more  writings,  shall  contain 
the  name  of  the  person  nominated*  his  resi- 
dence* occupation*  and  the  office  for  which 
he  is  nominated*  and  also  the  name  and  resi- 
dence of  each  signer.  The  certificate  may 
also  deslgnats  by  a name  the  party  or  principal 
which  such  nominee  shall  represent." 
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Section  10253,  K.  S.  Mo.  1929,  reads: 

"Hereafter  all  candidates  for  elective 
offices  shall  be  nominated  by  a primary 
election  held  in  accordance  with  this 
article.  This  article  shall  not  apply 
to  special  elections  tc  fill  vacancies* 
nor  to  county  superintendents  of  schools* 
to  city  officers  not  elected  at  a general 
state  election,  to  town*  village  or  school 
district  officers." 

From  the  above,  then,  it  is  seen  that  a person  is  nomi- 
nated by  primary  election  to  represent  the  party  at  the  general 
election.  However,  two  met  ode  are  provided  in  the  event  there 
is  a vacancy  on  the  party  ticket. 

Section  10268.  R.  5.  Mo.  1929.  provides: 

"Vacancies  occurring  after  the  holding  of 
any  primary  or  where  no  person  shall 
offer  himself  as  a candidate  before  such 
primary,  shall  be  filled  by  the  party  com- 
mittee of  the  district,  county  or  state* 
as  the  case  may  be:  Provided,  however* 
that  no  name  shall  be  allowed  on  any 
ticket  until  the  required  fee  shall  havs 
been  paid. " 


Article  5.  Chapter  61.  R.  S.  Mo.  1929.  provides  for 
various  committees,  that  is*  county  committee,  state  committee, 
legislative*  senatorial,  congressional  and  Judicial  committees,  such 
to  fill  vacancies  occurring  after  a primary  in  each  respective 
district.  The  question  arises  --  May  one  committee  exercise 
the  function  of  another  committee,  especially  so  when  no 
committee  exists  to  exercise  that  function?  It  is  our  opinion 
that  the  power  to  fill  vacancies  is  lodged  in  the  specific 
committee  and  if  there  is  no  committee  then  the  vacancy  may  not 
be  filled  by  another  committee.  Such  are  th?  facta  presented 
by  your  inquiry,  that  is,  the  socialist  Party  Committee,  same 
being  a state  committee,  desires  to  substitute  its  Judgment  on 
a matter  wherein  a county  committee  has  the  power. 
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If  a situation  arises  such  as  you  have  outlined,  then, 
in  our  opinion,  Section  10241,  R.  S.  Jo.  1329.  governs;  said 
section  being  as  follows: 

"The  certificate  of  nomination  of  a candidate 
selected  otherwise  than  by  a primary  shall 
be  signed  by  electors  resident  within  the 
district  or  political  division  for  whioh 
the  candidate  is  presented,  to  a number 
equal  to  two  per  cent,  of  the  entire  vote 
cast  at  the  last  preceding  election  in  the 
state,  the  county  or  other  division  or 
district  for  which  the  nomination  is  made; 
provided  that  said  signers  shall  declare  in 
said  certificate  that  they  are  be:: u.  fide 
supporters  of  the  candidate  sought  to  he 
nominated  and  have  not  aided  and  will  not 
aid  in  the  nomination  of  any  other  candidate 
for  the  same  office," 

From  the  above  we  have  ehown  that  persons  should  be  nomi- 
nated at  a primary  and  if  such  pars -ns  are  not  nominated  at  a 
primary  and  a vacancy  exists,  then  by  virtue  of  section  10266, 
supra,  such  vacancy  is  filled  by  the  party  committee  of  the 
district,  county  or  state,  as  the  case  may  be.  And  absent  a 
proper  committee  to  fill  such  vacancy,  then  such  vacancy  may  be 
filled  by  virtue  of  Section  10241,  supra,  that  la,  by  petition 
signed  by  electors  resident  within  the  district  or  political 
subdivision  for  which  the  candidate  Is  presented,  to  a number 
equal  to  two  per  cent,  of  the  entire  vote  cast  at  the  list  pre- 
ceding election  in  the  state,  the  county  or  other  division  or 
district  for  which  the  nomination  is  made. 

btate  ex  inf.  tiarrett,  \ttorney-3eneral , v . McClure, 

253  S.  ».  743; 

State  ex  rel.  Prelss  v.  Seibel,  246  S.  Iff.  288. 


CJRCLUSIuH. 

It  Is  our  opinion  that  the  State  Committee  of  the  Socialist 
Party  cannot  place  a candidate  on  a county  ticket  in  counties  where 
sueh  has  no  organisation  and  the  only  manner  that  same  may  fill 
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any  vaaancy  would  bo  by  petition  as  outlined  in  Section  10241, 
supra. 


Yours  very  truly. 


James  L.  ilornoostel 
.ssistant  At torney -General • 


APPROVED: 


TTiEHTTO 

Attorney- General. 


JLH:E0 


SECRETARY  OF  STATE:  BLUE  SKY  LAW:  SECURITIES  ACT:  Certificate 

of  interest  in  profit-sharing  agreement 
defined, 


November  1,  1934 


Honorable  Dwight  11,  orown 
Secretary  of  btate 
Securities  Division 
Jefferson  City 
.Missouri 


Dear  Mr,  Brown: 


Receipt  of  your  letter  dated  October  3,  1934# 
with  lnclosures#  in  reference  to  the  above  association  is 
acknowledged. 

Your  latter  is  as  follows: 

"Universal  Service  Association  was  incor- 
porated not-for-profit  in  Illinois  Aug,21# 
1933,  The  association  has  appointed 
agents  at  various  locations  in  Missouri 
to  enlist  members , A copy  of  one  of 
their  enrollment  forms  Is  attached  hereto. 
Unlverral  Service  Association  claims  to 
be  a national  university  'demonstrating 
Dlenocracy  in  daily  life  for  American 
citizens#'  and  speaks  of  itself  as  U.S.A, 
University,  It  claims  that  the  enrollment 
form  attached  Is  not  a contract,  but 
merely  a method  of  securing  'contributions.' 
rou  will  noto  the  form  Includes  definite 
money-back  clauses  # and  table  of  expectod 
profits  on  back, 

non.  -dward  J,  Hughes#  Secretary  of  State 
of  Illinois#  wrote  me  July  26#  1934  as 
follows: 

'I  have  had  a report  on  the  above  matter 
and  received  various  forms  of  contracts 
which  this  company  is  making,  i'helr 


In  Ha  Universal  Service  Asso- 
ciation (111.)-  your  file  No.  J. 
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contracts  apparently  pertain  to  the 
development  of  agriculture,  and  be- 
ing a corporation  organized  "not  for 
profit”  are  probably  exempt  under 
our  Securities  Law. 

'However,  they  also  appear  to  be 
beyond  the  scope  of  authority  of  a 
corporation  "not  for  profit"  to 
make,  and  the  Corporation  Department 
has  issued  a rule  against  the  Asso- 
ciation to  show  cause  why  It  should 
not  be  certified  to  the  Attorney 
General  for  proceedings  to  dissolve 
because  of  Its  acts  In  excess  of  Its 
charter  powers . * 

On  Sept.  17,  1934  .«-r.  Hughes  advised 
me  that  the  matter  was  certified  to 
their  Attorney  General,  but  he  thinks 
the  Attorney  General  has  not  yet  taken 
action  to  oust  the  corporation.  One 
of  their  booklets,  'Legal  Status  of 
Plenocracy'  Is  also  transmitted  to  you 
for  what  it  is  worth. 

Sec.  7726  (e)  K.  S.  1929  exempts  from 
the  scope  of  the  Missouri  Securities 
Act  a security  Issued  by  a corporation 
organized  end  uPhJIATED  exclusively  for 
educational,  benevolent,  etc.  purposes. 

Sec.  7724  (c)  Includes  within  the  scope 
of  the  ikct  'certificate  of  Interest  in 
a prof It-shar Inc  agreement.'  It  Is  the 
opinion  of  the  Securities  Division  that 
the  sale  of  these  contracts  In  Missouri 
is  in  violation  of  the  Missouri  Securities 
Act,  and  that  the  'membership'  is  a con- 
tract offering  come  kind  of  participation 
In  a proi  lt-sharln  scheme,  as  a measure 
of  protection  to  Missouri  residents  we 
want  to  Issue  an  order  that  they  cease 
and  desist  from  the  sale  of  these  contracts 
In  Missouri,  Will  you  please  favor  me  with 
ruling  whether  we  may  do  sol  " 
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Attached  to  your  letter  is  a so-called  applica- 
tion for  enrollment  in  Universal  Service  Association.  The 
caption  and  body  of  the  application  in  full  follows: 

"This  Application  enables  the  UNIVERSAL 
SERVICE  ASSOCIATION  to  demonstrate 
PLENOCRACY  in  American  life.  PLENOCRACY 
moans  the  power  of  plenty-  the  science 
of  creating  abundance  for  all.  Every 
person  enrolled  with  the  USA  is  a 
PLEHOCRAT.  A PLENOCRAT  is  a person  who 
demands  plenty  for  self  and  for  every- 
body else. 

enrollment  lorm  Number  Two 

APPLICATION  FOR  EKHOLLM  NT' 

in  the 

UNIVuRSilL  SERVICE  ASSOCIATION,  Inc. 

Of  the  People  By  tlie  People  For  the  People 

Non-Sectarian  -Non-Political  -Purely  conomic 

A National  University  Demonstrating 
Plenocracy  in  daily  life  for  American  Citizens 

The  mblem  of  (U  S A)  Economic  Security 

Date . 

DUPLICATE 

That  I may  be  able  to  live  a life  of  PEACE, 
PROSP  .KITY  and  HAPPINESS  and  obtain  Econo- 
mic Security,  and  with  the  aid,  instructions 
and  labor  of  the  UNIVERSAL  SERVICE  ASSOCIATION 
provide  myself  a city,  suburban  or  little  farm 
home ,or  cash  annuity  for  life  and  thereby 
provide  the  means  of  life  for  myself  and  depen- 
dents, I enroll  with  the  UNIVERSAL  SERVICE 
ASSOCIATION. 

I am  interested  in  the  work  now  being  carried 
on  by  the  UNIVERSAL  SERVICE  ASSOCIATION  and 

desire  to  aid  it  In  its  work  by  contributing 
$•••••  per  month  hereafter  for  a period  of 
sixty  months  on  or  before  the  20th  day  of 
each  month,  to  Its  general  office  at  6 North 
liichigan  Avenue,  Chicago,  Illinois,  for  use 
by  it  during  this  five  year  period. 
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First:  Two  of  the  monthly  contribution* 
made  by  me  during  the  five  years  and  ^5*00 
In  addition  each  year  for  the  period  of 
five  years  are  for  use  by  the  UNIVERSAL 
SERVICE  ASSOCIATION  for  extension  work* 

Second:  The  remaining  monthly  contribu- 
tions made  by  me  are  for  use  by  the 
UNIVERSAL  SERVICE  ASSOCIATION  In  coor- 
dinating aGN^Y,  LABOR  and  LAND  to  produce 
an  Increase  from  the  natural  resources 
of  the  earth,  the  Increase  to  bo  dis- 
tributed according  to  the  'Little  arms 
Ownership  Table'  or  the  'Natural  Increase 
Table'  of  the  UNIVERSAL  SERVICE  ASSOCIA- 
TION, as  shown  on  the  reverse  side  hereof, 
and  specifically  stated  in  paragraphs 
three  and  four  hereunder. 

Third:  Out  of  the  products  received  from 
the  natural  resources  of  the  earth,  the 
UIIVU1SAL  SERVICE  ASSOCIATION  Is  to  credit 
me  at  the  expiration  of  five  years,  with 
the  total  amount  of  my  monthly  contribu- 
tions and  150#  of  the  natural  Increase 
thereon  for  the  period  of  five  years,  and 
such  five  year  period  Is  always  understood 
to  be  tho  time  In  which  my  sixty  monthly 
contributions  nave  been  made  regardless  of 
the  date  of  my  application* 

fourth:  If  occasion  demands  and  I notify 

the  UNIVERSAL  S*,RVICE  ASSOCIATION  In  wri- 
ting at  any  time  that  I desire  cash  at 
the  expiration  of  any  year,  I understand 
that  sufficient  products,  resulting  from 
the  use  of  my  monthly  contributions  will 
be  converted  into  cash  to  return  to  me  an 
amount  equal  to  the  natural  Increase 
thereon  of  SO#  annually. 

Fifth:  In  case  I should  not  make  the  full 

sixty  monthly  contributions  as  contemplated 
and  have  contributed  an  amount  of  }40*00  or 
more,  I understand  that  the  UNIVERSAL  SERVICE 
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ASSOCIATION  desires  to  deliver  to  me  at 
the  expiration  of  five  years  the  amount 
contributed  plus  the  natural  Increase 
obtained  from  the  use  thereof , not  ex- 
ceeding 30#  annually  for  the  period  of 
five  years.  This  action  will  be  satis- 
factory to  me,  with  the  further  under- 
stands that  contributions  aggregating 
less  than  ^40.00  are  hereby  donated  to 
the  UNIVERSAL  SERVICE  ASSOCIATION  for 
the  good  of  the  cause. 

In  the  event  of  ny  death,  I designate 

Name  of  beneficiary 

to  take  my  place  ar.d  be  entitled  to  the 
same  service  and  natural  Increase  that  I 
would  be  if  living. 

whatever  surplus  is  produced  after  I have 
received  the  total  amount  of  my  monthly 
contributions  and  the  natural  increase  of 
30^  annually  or  150i£  In  five  years,  shall 
belong  to  the  UNIVERSAL  SERVICE  ASSOCIATION 
for  Its  expenses  and  future  University 
extension  work." 


On  the  back  thereof  is  the  following: 

"LITTLE  FARMS  OWNERSHIP  TAiiLE 

Showing  the  Average  of  Results  to  Be 
Obtained  by  the  UNIVERSAL  SERVICE  Plan 
in  Five  Years  Operation  end  Applicable 
on  Land  Ranging  In  Price  from  $50.00 
to  .300.00  Per  Acre. 

jcample- 

Con tribute  $1.00  per  onth  for  five  years 
and  receive  deed  to  'Little  Frrra'  of  not 
less  than  £ acre,  nor  more  than  5 acres, 
worth  $150.00,  or  take  your  share  of  the 
Increase  in  cash  from  special  crops  grown 
by  Intensive  farming  Methods. 
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Y ou  Contribute  )••  or  60) Natural  JTotul  )Kim>h*r  Jr  umber 
>ach  ..onth  ) Months)  Increase) Available) of  Acres)of  acres 

) ) Added  In)  In  Cash  ) *300.00  ) 4-60.00 

) ) 5 years  )ln  5 lrs.)Land  )i^nd. 

$1.00  )»60 .00)490 .00  )$150. JO  )&  acre  ) 3 Acres 

2.00  ) 120.00) 180.00  )300.00  )1  acre  ) 6 Acres.  " 


Then  follows  a table  of  results  when  from  two  to 
twenty-five  dollars,  both  Inclusive,  may  be  contributed. 

Then  follows  a table  showing  tables  exemplifying 
the  manner  in  which  the  Universal  Creative  Principle  works. 
!he  Plan  when  the  payment  of  $1.00  per  nonth  Is  exemplified. 
Is  as  follows: 


It 


lATUhAL  INCREASE  TABLE 

based  on  the  way  the  Universal  Creative 
Principle  works 

Prepared  from  Agricultural  statistics 
for  the 

UNIVERSAL  S^HVICj.  association, Inc. 


Month- 
ly Con- 


) Accumulated  Monthly  ) 
) Contributions  (Cash 
) Plus  Total 
)Galn  In  five 
)years- 


) 

)-if 
) take 
)your 
) annual 
)galn  a 
)W  at 


( Annuity 
(each  yea^ 
(after  th4 
(five 

y ou ) - If  you<  years  If 


) the  end ) pound 
)of  each) for 
) yearly  )you 
) period.) over 
) ) the 

) Ifull 

) )flve 


) allow  (no  wlth- 
)your  (drawals 
) Annual (are  made 4 
) Gain  ( 

)to  com( 


) 


)years. ( 


trlbu- 

tlons  of)lst  Year  )2nd  Year  )3rd  Year  )4th  Year  )5th  Year) 
) 12  Months) 24  Months ) 36  onths )48 Months  )60  onth) 

$1.00  er  onth 


Total  Accumu- 
lation  *12,00  24.00  $ 36 • 00  - 48.00  ^60.00  *60.00  460.00  Annuity 

Annual  Gain 


30j£ 3.60  7.20  10.80  14.40  18.00 

Result  of  your  cooperation  alter  rive  yoars-l’otal  . 


54.00  90.00  *45.00 

#114.00  #150.00  "I 
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In  the  tract  apparently  Issued  by  the  Universal 
Service  Assoclat Ion, and  attached  to  your  letter, is  a quota- 
tion from  the  great  political  economist,  John  Stuart  .<£111, 
that: 

"All  matters  relating  to  thought, 
opinion,  conscience,  is  without 
the  sphere  of  legislation. " 


On  page  two  Is  the  very  clear  end  illuminating 
statement  that, 

"A  relationship  of  individual 
voluntary  action  by  STATUS 
leaves  the  result  in  the  'forum 
of  the  conscience'  of  the  Indi- 
vidual, In  which  domain  no  man- 
made laws  can  be  applied.  The 
'forum  of  the  conscience*  Is  a 
domain  in  which  the  individual 
is  referred  to  his  own  will  and 
upon  which  government  shall 
neither  encroach  itself,  nor 
permit  encroachments  from  any 
other  quarter." 


The  foregoing  presents  a fair  picture  of  the 
philosophy  and  plan  of  the  so-called  Universal  Service  Asso- 
ciation. > ckn owledging  the  right  to  the  utmost  freedom 

of  thought  and  expression,  it  remains  to  be  seen  whether  or 
not  the  operation  of  the  association  is  above  and  beyond 
the  law. 


From  all  that  may  be  gathered  In  the  descriptive 
matter  contained  in  the  application  t*nd  attached  prospectus, 
the  lands  to  which  the  members  may  be  entitled  on  maturity 
of  the  contract  might  lie  on  the  plains  of  Abraham  or  in 
the  midst  of  the  Sahara  Desert,  nor,  from  all  that  appears, 
are  the  members  advised  as  to  the  kind  and  character  of  the 
land  they  may  hope  to  acquire  nor  as  to  the  exact  extent  of 
acreage  of  same.  Furthermore,  the  statement  of  the  pur- 
poses and  objects  of  the  association  bears  not  the  remotest 
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relatlon  to  the  work  ordinarily  engaged  In  by  universities. 
It  does  appear  that  the  business  t iciress  of  the  associa- 
tion Is  6 N.  Michigan  /» venue,  Chicago,  111.  The  tempt- 
ing and  alluring  provisions  that  the  association  Is  to 
credit  the  member  at  the  expiration  of  five  years,  with 
the  total  amount  of  his  monthly  contributions  and  150^  of 
the  natural  increase  thereon  for  tho  period  of  five  years, 
and  further  that  If  occasion  demands,  upon  notice,  the 
association  will  pay  the  member  at  the  expiration  of  any 
year  30 of  the  amount  paid  In,  and  if  the  member  should 
not  make  the  full  five  year  payments  and  should  pay  In 
more  than  forty  dollars,  then  the  association,  at  the 
expiration  of  five  years,  will  pay  the  member  the  amount 
paid  In  plus  the  natural  Increase  obtained  from  the  use 
thereof,  not  exceeding  30^  annually  for  the  period  of 
five  years,  are  all  set  out  In  no  indefinite  and  uncertain 
language. 


2. 


a certificate  of  stock  In  a corporation  is 
described  as  an  evidence  of  title  In  the  stock  of  the 
corporation. 

Batson  v.  Sidney  Woody  Printing  Company 
56  rio.  ^pp.  145. 


COBCLUSIGN. 


..e  are  of  the  opinion  that  the  application  for 
membership  and  the  receipt  attached  thereto  constitutes  a 
certificate  of  Interest  within  the  meaning  of  Section 
7724(c)  revised  Statutes  Missouri  1929,  and  that  the  plan 
set  forth  In  such  certificate  is  a profit-sharing  agree- 
ment within  the  meaning  of  the  last  named  section,  and 
that  the  Securities  Division  of  your  office  would  be 
justified  In  Issuing  a cease  and  desise  order  In  connection 


Honorable  Dwight  h.  . rown 


November  10  1954 


with  the  fasj*,  of  eouree,  according  to  duo  proces?  of 
law. 


with. 


a ara  returning  you  your  Inclosuroa  hare* 


Yours  vary  truly, 

UIUkJiT  uma 

Aealatar:t  attorney  General. 

Ar'i'HOVKDi 

riSrreTTffrr^E 

Attorney  General. 

OLiLC 


Inclosu rea 


COUNTY  crjRT:  Must  care  for  the  poor  of  the  county  - cannot  turn 

over  funds  to  local  representatives  of  Me.  Relief 
and  Reconstruction  Commission  to  be  dispensed  by  them. 


November  12,  1934. 

//  - / G 


Hon.  John  B.  Brooks, 

Presiding  Judge  of  County  Court, 
Grundy  County, 

Trenton,  "issouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
October  22,  1934,  wherein  you  make  the  following  innuiry: 

"Will  you  please  advise  if  this 
court  turns  over  the  amount  spent 
monthly  for  local  poor  to  the 
local  representative  of  the  Missouri 
Relief  and  Reconstruction  Commission, 
would  they  then  be  absolved  from 
claims  of  other  citizens  of  the 
county  who  were  destitute? 

In  other  words,  can  this  function  of 
the  court  be  delegated  to  the  above 
Commission  and  the  court  be  relieved 
as  against  claims  of  other  persons?" 

Under  Sec.  12953,  R.S.  Mo.  1929  it  is  made  the  duty 
of  the  county  court  to  support  the  poor,  said  section  providing 
as  follows : 

"The  county  court  of  each  county, 
on  the  knowledge  of  the  judges  of 
such  tribunal,  or  any  of  thorn,  or 
on  the  information  of  any  justice 
of  the  peace  of  the  county  in  which 
any  person  entitled  to  the  benefit 
of  the  provisions  of  this  article 
resides,  shall  from  time  to  time, 
and  as  often  and  for  as  long  a time 
as  may  be  necessary,  provide,  at  the 
expense  of  the  county,  for  the  relief, 
maintenance  and  support  of  such  persons." 


i filed 


Hon.  John  B.  Brooks 
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Nov.  12,  1934. 


A more  pointed  section  is  Section  12950,  R.S.  Mo.  1929, 
which  is  as  follows: 

"Poor  persons  shall  be  relieved, 
maintained  and  supported  by  the 
county  of  which  they  are  inhabi- 
tants. " 

Section  12961,  R.S.  Mo.  1929  makes  it  the  duty  of  the 
county  court  to  set  apart  funds;  it  provides: 

"The  several  county  courts  shall 
set  apart  from  the  revenues  of  the 
counties  such  sums  for  the  annual 
support  of  the  poor  as  shall  seem 
reasonable,  which  sums  the  county 
treasurers  shall  keep  separate  from 
other  funds,  and  pay  the  same  out  on 
the  warrants  of  their  county  courts." 

Formerly,  Section  9986,  R.S.  Mo.  1929  mado  it  the  duty  of 
the  County  Treasurer  to  separate  and  divide  the  revenue  of  a 
county,  including  the  Pauper fs  Fund.  The  new  County  Budget  Law 
repealed  this  section  and  providing  for  the  duties  of  the 
County  Treasurer  and  other  officials,  made  Class  1, (Sec.  2, 

Laws  of  Mo.  1933,  page  341)  a first  lien  upon  the  county  funds. 

In  the  case  of  Jennings  v.  City  of  St.  Louis,  332  Mo., 
l.c.  179-180,  the  Court  in  discussing  the  rise  of  paupers  and 
the  duty  of  the  county  in  caring  for  them,  said: 

"The  good  of  society  demands  that 
when  a person  * is  without  means,  and 
unable,  on  account  of  some  bodily  or 
mental  infirmity,  or  other  unavoidable 
cause,  to  earn  a livelihood*,  he  is 
entitled  to  be  supported  at  the  ex- 
pense of  the  public.  *It  is  immaterial 
how  the  alleged  pauper  in  brought  into 
need,  as  it  is  the  fact  of  the  situa- 
tion and  not  the  method  of  producing  it 
that  is  important*.  *So  the  fact  that 
a person’s  want  is  the  result  of  gross 
intemperance  does  not  prevent  him  from 
securing  relief  as  a pauper.  * *An  • 
able-bodied  man,  who  can,  if  he  chooses 
obtain  employment  which  will  enable 
him  to  maintain  himself  and  family, 
but  refuses  to  accept  employment,  is 
not  entitled  to  public  relief,  though 
relief  may  be  properly  extended  to  the 
wives  and  children  of  such  men.*  (21 
R.C.L.  705,  706).  It  necessarily  follows 


Hon.  John  B.  Brooks 
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that  an  able-bodied  man,  who  is  unable 
to  obtain  employment  on  account  of  the 
economic  conditions  existing  at  the 
time,  and  who  is  without  means  of  sup- 
port is  entitled  to  public  relief. 

The  Supreme  Court  of  Pennsylvania 
directly  passed  on  this  question  in 
the  recent  case  of  Commonwealth  v. 

Liveright,  161  Atl.  697,  l.o.  710:  * 

*We  again  hold  that  the  support  of  the 
poor— meaning  such  persons  as  have  been 
understood  as  coming  within  that  class 
ever  since  the  organization  of  the 
Government,  persons  who  were  without 
means  of  support,  the  same  persons  stated 
in  the  ***  Bill  * * * is  and  hus  always  been 
a direct  charge  on  the  body  politic  for  its  own 
preservation  and  protection;  and  that  as 
such,  in  the  light  of  an  expense,  stands  ex- 
actly in  the  same  position  as  the  preservation 
of  law  and  order.  The  expenditure  of  money 
by  the  state  for  such  purposes  is  in 
performance  of  a governmental  function  or 
duty,  and  is  not  controlled  by  the  constitu- 
tional provision,  if  the  purpose  is  to  supply 
food  and  shelter  to  the  poor,  including 
those  who  are  destitute  because  of  enforced 
unemployment,  provided  only  that  the  money 
be  not  administered  through  forbidden 
channels.  The  appropriation  in  providing 
for  relief  of  poor  comprehended  those  who 
had  been  driven  into  that  situation  through 
enforced  unemployment;  they  having  no  means 
to  support  themselves,  iflrom  this  cause 
the  ranks  of  the  poor  had  increased  so  rapidly 
as  to  stagger  the  people  of  our  state.  The 
fact  that  their  numbers  are  swollen  through 
unemployment  does  not  change  the  established 
concept  of  poor  persons.  To  hold  that  the 
state  may  not  under  the  Constitution  now  aid 
such  people,  evon  though  it  had  a governmental 
duty,  would  be  to  deny  to  the  state  the  right 
to  perform,  not  only  an  important,  but  at 
this  time  a most  pressing,  governmental  func- 
tion. To  hold  that  the  state  cannot  or  must 
not  aid  its  poor  would  strip  the  state  of  a 
means  of  self-preservation,  and  might  conceive 
untold  hardships  and  difficulties  for  the 
future." 


Hon.  John  B.  Brooks 
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CONCLUSION 


In  view  of  the  statutes  and  the  decisions  herein  quoted, 
it  is  the  opinion  of  this  department  that  it  is  the  duty  of 
the  county  court  to  care  for  the  poor.  The  statutes  have  set 
forth  the  duties  of  the  court  and  we  know  of  no  method  by 
which  the  county  court  could  delegate  its  duties  in  that  respect 
to  any  other  organization  and  thereby  be  relieved  of  its  plain 
duty  as  set  forth  in  the  statutes;  hence,  we  are  of  the  opinion 
that  you  cannot  turn  over  the  funds  to  the  local  representative 
of  the  Missouri  Relief  and  Reconstruction  Commission  to  be  dis- 
bursed by  them— the  same  must  be  paid  out  according  to  the 
direction  and  orders  of  the  County  Court. 


Respectfully  submitted, 


OLLIV.R  W.  NOLKN, 
Assistant  Attorney  General 


APPROVED: 


RAY  : .CrlTTRICK, 
Attorney  General 


OWN: AH 


ELECTIONS;  BWglnnln0  of  terms  of  Senator  and  Congressmen  elect 
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ovember  15,  1934, 


filed  I 


rionorable  Dwight  H.  Brown 
secretary  of  State 
Jefferson  City,  Missouri 


bear  Mr . Brown : 


This  is  to  acknowledge  receipt  of  your  request  for 
an  opinion,  dated  November  14th,  1934,  which  letter  of 
request  is  as  follows: 

"deferring  to  recent  conversation,  will 
you  please  furnish  us  a written  opinion 
regarding  the  date  on  which  our  United 
States  senator  and  Congressmen  will 
take  office." 


Your  inquiry  necessarily  refers  to  the  Twentieth 
amendment  to  the  Constitution  of  the  United  states,  which 
amendment  was  proposed  to  the  legislatures  of  the  several 
states  by  the  seventy-second  Congress  on  the  3d  day  of  March, 
1932,  and  was  declared  in  a Proclamation  by  the  Secretary  of 
State,  dated  the  6th  day  of  February,  1933,  to  have  been 
ratified  by  the  legislatures  of  the  requisite  number  of  states, 
to-wit,  three-fourths  of  the  whole  number  of  states  in  the 
rnited  .states;  which  Twentieth  amendment,  as  found  in  United 
States  Statutes  at  Large,  72d  Congress,  1931-1935,  Vol.  47, 
Part  2,  page  2569,  is  as  follows: 

"section  1.  The  terms  of  the  President 
and  Vice  President  shall  end  at  noon  on 
the  20th  day  of  Jaruary,  and  the  terms 
of  senators  and  Representatives  at  noon 
on  the  3d  day  of  January,  of  the  years 
in  which  such  terms  would  have  ended  if 
this  article  had  not  been  ratified;  and 
the  terms  of  their  successors  shall  then 
begin. 


non.  Laright  H.  drown 
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"Sec.  2.  The  Congress  shall  assemble  at 
least  once  in  every  year,  and  such  meet- 
ing shall  begin  at  noon  on  the  3d  day  of 
January,  unless  they  shall  by  law  appoint 
a different  day. 

"Sec.  3.  If.  at  the  time  fixed  for  the 
beginning  of  the  term  of  the  President, 
the  President  elect  shall  huve  died,  the 
Vice  President  elect  shall  become  Presi- 
dent. If  a President  shall  not  have 
been  chosen  before  the  time  fixed  for 
the  beginning  of  his  term,  or  if  the  Presi- 
dent elect  shall  have  failed  to  qualify, 
then  the  Vice  President  elect  shall  act 
as  President  until  a President  shall  have 
qualified;  and  the  Congress  may  by  law 
provide  for  the  case  wherein  neither  a 
President  elect  nor  a Vice  President  elect 
shall  have  qualified,  declaring  who  shall 
then  aot  as  President,  or  the  manner  In 
which  one  who  is  to  act  shall  be  selected, 
and  such  person  shall  act  accordingly  until 
a President  or  Vice  President  shall  have 
qualified. 

"Sec.  4.  The  Congress  may  by  law  provide 
for  the  case  of  the  death  of  any  of  the 
persons  from  whom  the  House  of  Representa- 
tives may  choose  a President  whenever  the 
right  of  choice  shall  have  devolved  upon 
them,  and  for  the  case  of  the  death  of  any 
of  the  persons  from  whom  the  Senate  may 
choose  a Vice  President  whenever  the  right 
of  choice  shall  have  devolved  upon  them. 

"Sec.  6.  Sections  1 and  2 ahall  take  effect 
on  the  15th  day  of  October  following  the 
ratification  of  this  article. 

"See.  6.  This  article  shall  be  inoperative 
unless  it  shall  have  been  ratified  as  an 
amendment  to  the  Constitution  by  the  legis- 
latures of  three-fourths  of  the  several 
States  within  seven  years  from  the  date  of 
its  submission." 


lion.  Dwight  H.  Brown 


Nov.  15,  1954 
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It  ia,  therefore,  our  opinion  that  the  terms  of  the 
united  otates  Senator  elect  and  the  Representatives  elect, 
will  begin  at  noon  on  the  3d  day  of  January,  a.  D.  1955. 


Very  truly  y ura. 


COVELL  P.  HEWITT 

Assistant  Attorney- Jeneral . 


A 'PROV  D: 


TW~%c77TWTUk — 

Attorney -General . 


CRri  *E0 


ELECTIONS  I Secretary  of  State  to  certify  name  of 

SECRETARY  OP  STATEl  candidate  receiving  highest  vote  to  Gover- 
nor. No  authority  to  pass  on  residence 
qualifications. 

November  29,  1954 


[fTled 


-J 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sir: 


We  have  your  request  for  ar  opinion  as  to 
whether  or  not  you  should  certify  the  name  of  N. 
Elmer  Butler  ns  the  newly  electee  prosecuting  at- 
torney of  Stone  County  to  the  Governor  for  a com- 
mission* The  question  presented  is  whether  or  not 
he  has  been  a resident  of  ; tone  County  for  twelve 
months  prior  to  the  general  election  of  1954  at 
which te  was  elected* 

ection  11509,  h.  S*  Mo.  1929  provides  thnt 
the  prosecuting  attorney, 

n ^ shall  be  a person  learned 
in  the  law,  duly  licensed  to 
practice  as  an  attorney  at  law 
in  this  state,  and  enrolled  aa 
such,  at  least  twenty-one  years 
of  age,  and  who  has  bean  a bona 
fide  resident  of  the  county  in 
which  he  seeks  election  for  twelve 
months  next  preceding  the  date  of 
the  general  election  at  v#iich  he 
la  a candidate  for  such  office  «-»  " 


It  arrears  from  your  letter  that  the  county 
clerk  of  : tone  County  has  certified  to  your  office, 
under  the  mandate  of  ection  11312,  H*  S.  Mo.  1929, 
an  abstract  of  the  votes  given  for  each  candidate  for 
prosecuting  attorney  In  tone  County  at  the  Movembor, 
1954  general  election. 


#2  - Honorable  Dwight  H«  Brown 


Section  11313,  K,  S,  Mo.  1920  requires  the 
secretary  of  Stnte  to  cararare  these  votes  given  for 
the  respective  candidates  and  to  certify  to  the  Gover- 
nor the  name  of  the  prosecuting  attorney  elected,  nnd 
It  la  made  the  duty  of  the  Governor,  under  Soctlon 
11362,  R,  S.  Wo,  1929,  to  Issue  a oostnlsslon  to  the 
person  so  certified  by  you  as  elected  to  the  office 
of  prosecuting  attorney. 

Nowhere  do  we  find  In  the  statutes  any  author- 
ity for  you  to  go  back  of  the  certified  election  returns 
of  the  county  clerk  to  you,  for  the  purpose  of  ascertain- 
ing whether  or  not  the  prosecuting  attorney  elected  wae 
properly  qualified.  If  he  does  not  have  those  qualiflca- 
tiona,  then  the  present  Incumbent  has  ample  remedy  in  the 
courts  to  test  out  the  legality  of  the  rooecutlng  attor- 
r^rTs  qualifications. 

It  Is,  therefore,  the  opinion  of  this  office 
that  you  should  certify  to  th*-  Governor  the  name  of  the 
prosecuting  attorney  elected  to  Stone  County,  • s shown 
by  the  abstract  of  votes  certified  to  you  by  the  county 
clerk,  and  that  you  are  without  authority  to  pass  upon 
a question  of  feet,  namely,  whether  or  not  Hr,  butler 
possessed  tlje  residence  qualification  to  be  elected. 


Respectfully  submitted. 


FRANKLIN  K«  RKAOAN 

Assistant  attorney  General 


APPROVED i 


TToY^o1TTTTTri(!F 

Attorney  General 


Fl.RiF*. 


SECRETARY  OF  STATE: 

RECORDER  OF  DEEDS: 

OFFICERS:  Commissions  should  not  issue  to  persons 

claiming  to  have  been  elected  to  the 
office  of  Recorder  of  Deeds  in  counties 
having  less  than  20,000  population. 


December  0,1934 


honorable  Dwight  R.  drown 
secretary  of  btate 
Jefferson  City 
Missouri 


Dear  Ur.  drown: 


This  de  artment  acknowledges  receipt  of 
your  letter  dated  December  6,1934,  as  follows: 


"This  office  is  now  receiving  from 
the  Clerks  of  the  County  Courts  of 
the  several  counties  of  the  state, 
lists  of  the  elected  county  officers, 
for  the  purpose  of  obtaining  Com- 
missions through  this  office. 

Some  of  the  counties  with  a popu- 
lation of  less  than  20,000  are 
requesting  Commissions  for  a Recor- 
der of  Leeds.  The  requests  state 
that  such  officers  were  elected  on 
the  6th  day  of  November ,1934.  The 
Fifty-seventh  General  assembly  at  it*s 
regular  session  passed  an  act, which 
is  found  on  page  360  of  the  Laws 
of  that  year,  wliich  provided  that 
the  Clerks  of  the  Circuit  Courts 
shall  be  ex-officio  neoorders  in 
their  respective  counties,  except 
in  counties  containing  20,000  or 
more.  This  seoms  to  eliminate  the 
officers  known  as  Recorder  of 
Deeds  in  the  county  of  less  than 
20,000. 


Honorable  Dwight  a.  brown 
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December  b ,1934 


I desire  your  official  opinion  as 
to  whether  or  not  we  should  Issue 
a Commission  to  Recorder  of  Deeds 
In  counties  less  than  20,000. 

A'lll  you  kindly  advise  at  the 
earliest  poselble  date." 


Section  11528  Laws  of  Missouri  1933,  at 
page  360,  reads  as  follows: 

"lec. 11526.  Circuit  clerks  to  serve 
In  certain  countlos.  - 
The  clerks  of  the  circuit  courts 
shall  be  ex  officio  recorders  In 
their  respective  counties,  except 
In  cotint les  containing  20,000 
Inhabitants  or  more." 


In  opinions  heretofore  Issued  by  this 
department  we  have  assumed  the  constitutionality  of  the 
section  of  the  law  above  quoted,  without  directly  passing 
on  the  same,  and  that  is  the  policy  of  this  office  at  this 
time. 


Ae  therefore  advise  that  you  should  refuse 
to  issue  comnlsslons  to  persons  claiming  to  have  been 
elected  to  the  office  of  Recorder  of  Deeds  at  the  November, 
1934,  election  In  counties  containing  less  than  20,000 
Inhabitants . 


Yours  very  truly. 


GILBERT  Liu*o 

Assistant  Attorney  General 


APPROVED: 


HOY  ..cr.lflfRlciL 

Attorney  General. 


GL:  LC 


ELECTIONS  - - Officer,  such  as  county  clerk,  must 

SECRETARY  OF  STATE  - pay  over  and  account  for  all  moneys 

received  before  eligible  to  office. 

Article  II,  Seo.  19,  Missouri  Constitution. 


December  12,  1954. 


Honorable  Dwight  H*  iirown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Dlri 


In  answer  to  your  inquiry  of  December  11, 
1934  with  reference  to  Issuing  a commiseion  to  J.  A* 
Hall,  claimant  to  be  the  oounty  clerk  elect  of  Stone 
County,  the  facts  submitted  to  you  in  the  statement 
of  J*  3.  Norman  indies te  that  he  is  short  In  public 
funds  to  both  the  State  and  Co\mty,  which  facts  we 
have  this  day  verified  from  the  State  Auditor's  report 
of  the  audit  made  in  Stores  County  by  the  state  Auditor 
of  Missouri* 

I call  your  attention  to  Section  19  of  Ar- 
ticle II  of  the  Constitution  of  Missouri! 

"That  no  person  Who  is  now  or  may 
hereafter  become  a collector  or 
receiver  of  public  money,  or  as- 
sistant or  deputy  of  such  oolleotor 
or  receiver,  shall  be  eligible  to 
any  office  of  truat  or  profit  in 
the  State  of  Missouri  under  the 
laws  thereof,  or  of  any  municipality 
therein,  until  he  shall  have  accounted 
for  and  paid  over  all  the  public  money 
for  which  he  me y be  accountable." 


The  oounty  clerk  is  a person  who  receives 
public  money.  Section  11666,  R.  S*  Mo.  1929  requires 
the  oounty  clerk  to  give  a bond  conditioned  that  he 
will  "pay  over  all  moneys  which  may  come  to  his  hand 
by  virtue  of  his  office,  "• 


#2  - Honorable  Owight  H.  .rown 


Under  •motion  11024,  the  oounty  clerk  Is  re- 
quired, on  the  first  days  of  January  and  July  annually, 
to  pay  over  all  fees  In  hie  hands  belonging  to  others 
to  the  treasurer  of  the  oounty* 

Ihe  use  of  the  term  "eligible",  as  vised  in 
the  above  constitutional  provision,  has  reference  to 
the  date  when  the  officer  is  inducted  Into  office* 

State  ex  rel*  v*  -unn,  £77  Mo*  30;  207  S*  '4*  110* 

Ordinarily,  under  deotion  11313,  it*  8*  Mo* 

1929,  the  Secretary  of  state  is  required  to  compare 
the  abstract  of  votes  cast  for  the  respective  candi- 
dates for  county  of floes  and  to  certify  to  the  Governor 
the  name  of  the  candidate  receiving  the  highest  number 
of  votes  for  each  office* 

It  appears  from  the  wording  of  the  consti- 
tutional provision  that  a parson  may  be  elected  who 
has  not  accounted  for  and  paid  over  all  public  money 
coming  Into  hla  hands  at  the  time  of  the  election,  but 
in  order  to  be  Inducted  Into  the  offloe  at  the  beginning 
of  the  tens  for  which  he  is  elected,  he  must  have,  sub- 
sequent to  such  election  and  prior  to  the  beginning  of 
the  new  term  of  office,  paid  over  all,  and  accounted  for 
all,  such  public  moneys  to  the  proper  authorities*  Un- 
less he  does  so,  he  is  Ineligible  to  take  over  the  of- 
floe for  the  new  term* 

It  is,  therefore,  the  opinion  of  this  office 
that  no  commission  should  be  Issued  to  J*  A*  iiall  as 
county  clerk  of  8 tone  County  for  the  new  term  beginning 
on  the  first  Monday  In  January,  1936  until  he  shall 
have  compiled  with  the  constitutional  mandate  md  paid 
over  and  accounted  for  all  fees  coming  Into  his  hands* 
Ordinarily,  an  officer  holds  his  offloe  until  his  suo- 
ceanor  is  elected  and  qualified*  However,  due  to  the 
disqualification  In  this  case,  Mr*  Hall  will  be  Ineligible 
to  reoelve  a commission  or  to  enter  upon  the  discharge 
of  his  duties  as  county  clerk  on  the  first  Monday  in 
January,  1935,  In  the  event  he  ha s not  accounted  for 
and  paid  over  all  public  moneys  by  the  first  Monday  In 
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January,  1935 • If  ineligible  to  take  over  ttie  office 
on  the  first  Monday  in  January,  1935,  for  the  same 
reason  he  would  be  ineligible  to  continue  in  office, 
and  there  would  be  a vacancy  to  be  filled  by  appoint- 
ment by  the  Governor. 


Respectfully  submitted. 


FRANKLIN  E.  REA  OAK 

Assistant  Attorney  General 

APPROVED: 


Attorney  General 


FI  R:Fi 


GAME  ANB  FISH  sEPA  (TttEMT : Hunting  license  not  required  to  kill 

rabbits  on  own  premises. 


don.  Hour  C.  buf ora 
Coa«aii»»si  >ner 
its  -<e  ana  t-lsh  e part  rent 
<1  offer  son  city,  Missouri 


Lear  r.  iuford: 


fhis  Department  Is  in  receipt  of  your  letter  of 
ueoeaber  7th,  1933,  with  request  for  an  opinion,  which  letter 
is  * s follows: 

"This  Department  is  desirous  of  knowing 
the  following*  'is  a hunting  license 
necessary  for  the  rale  of  rabbits,  alive 
or  dead,  when  killed  or  caught  on  one's 
own  premises,  leased  or  owned,  and  when 
a sale  is  not  made  on  said  ore/nises. 

For  example,  a wan  kills  or  traps  raboits 
on  his  own  faru,  takes  tne.r.  to  town, 
offers  them  for  sale,  must  he  then  have 
a hunting  license."' 


Your  qu  stion  may  be  divisible  into  two  parts;  . lrst; 
whether  or  not  a person  has  a right  to  kill  or  take  rabolts 
under  the  condlti ms  set  forth  in  your  letter  without  a hunting 
license.  Secondly;  whether,  after  he  has  killed  or  taken  the 
raboits,  they  may  be  sold  at  some  olace  other  than  the  premises 
where  they  are  taken  or  killed. 


section  8£b4  K.  S.  Vo.  1989,  provides  at  follows: 

"tu  eident  licensee  shall  be  issued  as 
county  resident  licenses  and  st~te 
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resident  licenses.  . count/  resident 
license  shall  entitle  the  holder  to  hunt 
and  fish  In  the  county  wherein  such  license 
is  lsrued  and  an y adjoining  county.  A 
state  resident  license  shall  entitle  the 
bolder  to  hunt  and  rish  In  all  co  rtles  in 
the  state  of  Missouri.  Any  person  who  has  been 
a b na  floe  resident  of  this  state  for  six 
months  last  past  may  secure  a license  for 
himself  or  hereclf  by  filing  his  or  her 
affidavit  with  any  county  clerk  or  the  license 
collector  of  the  city  of  * t.  Louis,  stating 
his  or  her  name , a&e,  place  of  reslaenoe,  post 
office  address,  the  color  of  his  or  her  hair 
ana  eyes,  and  the  fact  whether  he  or  she  can 
or  cannot  sign  his  or  her  own  h ace,  and  paying 
to  said  clerk  the  auat  of  cne  do ' lar  for 
license  to  hunt  ana  fish  In  the  county  where 
he  or  she  resides  and  any  county  adjoining 
same,  or  two  and  fifty  one-hundr  dths  dollars 
( 8.50;  for  a state  license:  Provided,  that 
t Is  sec tl on  shall  not  ap~ly  to  owners  and 
tenants  of1  farm  lanus.  uaed  exclusively  Tor 
a rip ufturaT^pur po s c and  members  ~o7r~tneIr~ 
/allies  under  the  a !e  of  twenty -one  years, 
who  maj~hunt  *na  fish  on  their  own  or  leased 
lanus.  without  obtaining  a license:  rovlued 

that  no  fe.nale  nor  minor  w o are  resident 
citizens  of  this  state  s all  be  required  to 
take  out  e fishing  license)  and  provided 
further,  that  no  person  shall  be  required  to 
take  out  a fiehing  license  to  fish  in  the 
water  within  the  boundaria  of  the  county  In 
which  he  resides;  but  nothing  herein  shall  be 
sc  construed  as  to  permit  a person  to  fish 
in  any  county  other  than  that  in  which  he 
resides  without  first  taking  out  a fishing 
license  as  provided  in  this  article." 


it  will  be  seen  by  the  above  aoction  that  a hunting  and 
fishing  license  is  not  required  of  persons  coming  under  this 
proviso: 


"that  this  section  shall  not  apply  to  owners  and 
tenants  of  farm  lands,  used  exclusively  for 
agric ultural  purposes  and  members  of  their 
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fa  Hies  nder  the  a0e  of  twenty-one  years, 
who  may  hunt  and  fish  on  their  own  or  leased 
Ians,  without  obtaining  a license 

therefore,  reolying  to  the  first  pert  of  your  question, 
will  say  that  no  license  Is  necersary  to  take  or  kill  the  rabbits 
by  the  owner  of  the  premises  or  the  tenant  occupying  sa  e,  or 
members  of  their  failles  under  the  age  of  twent^-uae  yea.  s, 
where  the  farm  Unde  are  used  exclusively  for  agricultural 
purposes. 


The  ordinary  raboit  is  not  protected  by  any  of  the  flah 
and  gaxie  statutes  and  there  Is  no  closed  season  for  sa '.am  under 
Section  J833;  which  section  is  as  follows: 

"it  a all  os  unlawful,  for  any  person  to  kill 
any  fur-bearing  wild  animals,  or  tales,  have 
in  possession,  offer  for  sale,  sell,  bargain 
for,  transport  or  ship  the  same  or  any  part 
thereof,  or  their  pelts,  at  any  time  except 
during  the  period  between  N oveoer  16th  and 
juec ember  31st  of  each  year,  and  January  1st 
to  Jar.uar„  lbth  of  the  following  year,  ex- 
cept ae  is  otherwise  provided  for  in  this 
article:  Provided,  nowever,  that  pelts 

which  have  been  manufac tured  for  commercial 
usee,  wearing  apparel  or  ornament  or  for 
scientific  purposes  legally  permitted,  shall 
not  be  subject  to  the  restrictions  and  limi- 
tations imposed  in  this  article  for  wild 
animals  and  pelts  befors  they  have  been 
legally  acquired.  Any  parson  violating  any 
of  the  provisions  of  this  section  shall, 
upon  conviction,  be  guilty  of  a misdemeanor." 

*nc  further,  Section  d£4£  H.  S.  .to.  l.'S^,  designates  by  name  what 
are  fur-bearing  animal and  rabbits  are  not  Included  therein. 


It  is,  therefore,  the  opinion  of  this  re  pertinent  that 
a hunting  liconse  1s  not  required  for  the  Bale  of  rabbits,  alive 
or  dead,  when  killed  or  caught  by  the  owner  or  tenant  of  farm 
lands,  used  exclusively  for  agricultural  purposes,  and  members 
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of  their  families  .nder  the  a^e  of  twenty-one  year  a;  and 
th#^  may  be  aold  on  or  off  the  premises  without  first  securing 
a hunting  license. 


Very  truly  yours. 


COVBU,  h.  HEWITT 

Assistant  Attorney— =eneral. 


APPROVED* 


" 'C  .Ti’HxCK 
attorney  -vteneral 
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ELECTIONS: 


Relating  to  election  to  f:  11  office  of  marshall  and 
collector  at  Ellington,  Mo.  in  April,  1934. 

City  marshal  of  city  of  4th  class,  when  elected  at 
special  election,  is  entitled  to  fill  out  unexoired 
term  of  his  predecessor. 
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March  16,  1934. 


Hon.  Carter  K.  Buford, 
Ellington,  Missouri. 


Dear  Senator: 


Your  letter  of  March  15  addressed  to  Attorney  General 
ic Kit trick  has  been  handed  to  mo  for  attention.  The  facta  embodied 
in  your  letter  are  as  follows: 

"I  would  like  to  have  an  opinion  from 
your  department  as  to  the  followirg  mat- 
ter: 

"At  the  regular  city  general  election  held 
in  the  oity  of  Ellington,  Mo.  on  April  4, 

1933,  a city  marshal  and  collector,  R.C. 

Long,  was  elected  for  a term  of  two  years. 

On  Sept.  3,  1933  Mr.  Long  died.  A special 
election  was  celled  to  elect  a person  to 
fill  the  vacancy.  Copy  of  election  notice 
is  herewith  attached. 

(newspaper  clipping  here) 

"At  the  speolal  election  B.W.  McCormack 
was  elected  to  the  office  of  marshal  and 
collector  and  qualified.  At  the  meeting  of 
the  City  Council,  March  5,  1934,  notice  of 
the  regular  general  city  election  was  ordored 
published.  Copy  of  notice  is  herewith  attached. 

(newspaper  clipping  here) 

"Mr.  McCormack,  the  present  marshal  and  col- 
lector, contends  that  he  naa  elected  to  fill 
the  unaxplred  term  of  Mr.  Long,  and  was  not 
elec  tea  to  serve  only  until  the  next  general 
city  election,  and  therefore  no  marshal  and 
collector  is  to  be  voted  for  at  the  April,  1934 
city  election. 

"The  notice  for  the  city  election  of  April  1934 
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in  relation  to  the  election  of  the  City 
Marshal  and  collector  was  br.sed  upon  a 
section  of  the  city  ordinances  which 
reads  as  follows: 

* Vacancy:  Should  a vacancy  occur 
in  any  city  office  by  death,  res- 
ignation, removal  or  otherwise; 
and  should  said  vacancy  be  not 
more  than  six  months  from  the  next 
general  election,  the  Mayor  shall 
appoint  some  legally  ouallfied 
citizen  of  the  City  of  Ellington 
Missouri  to  fill  said  vanancy  until 
the  next  genera^  election  for  city 
officers.  If  such  vaoancy  occur 
more  than  six  'ionths  prior  to  any 
general  city  election,  then,  and 
in  that  event,  a special  election 
shall  be  called  for  the  purpose  of 
electing  some  person  to  fill  said 
office  until  the  next  general 
election. * 

In  view  of  this  particular  provision  of 
the  city  ordinances,  we  wouid  appreciate 
an  early  opinion  on  this  matter  at  your 
earliest  convenience,  both  for  the 
benefit  of  the  city  council  and  Mr. 

McCormack." 

The  election  of  city  officers  in  cities  of  the  fourth  class, 
Ellington  being  in  said  class,  is  controlled  by  Sec.  6949,  3.3.  Mo. 
1929,  whleh  is  as  follows: 

"A  general  election  for  the  elective 
offioers  of  each  city  of  the  fourth 
class  shall  be  held  on  the  first  Tuesday 
in  April  next  after  the  organization 
of  such  city  under  the  provisions  of 
this  article,  and  every  two  years  there- 
after; and  all  city  elections  shall  be 
hold  under  the  provisions  of  article  II, 

Chapter  61,  H.S.  1929,  excepting  the 
provisions  of  section  10208,  and  except 
that  the  Judges  of  election  in  such  city 
election  shall  perform  all  the  duties 
of  both  the  judges  of  election  and 
clerks  of  election  as  proscribed  in  the 
state  election  laws,  unloss  the  city 
council  shall  provide  for  such  clerks 
of  election  by  ordinance.  All  duties 
specified  in  the  state  election  laws 
to  be  performed  by  the  constable  or 
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sheriff  shall  be  performed  by  the  city 
marshal  in  the  eity  elections;  and  all 
duties  specified  in  the  state  election 
laws  to  be  performed  by  the  county  clerk 
shall  be  performed  by  the  city  cleric  in 
the  city  elections.  The  polling  places 
for  all  elections  in  cities  of  the  fourth 
class  and  the  Judges  therefor  shall  be 
selected  and  specified  by  the  respective 
boards  of  aldermen  of  such  cities  by  reso- 
lution, ordinance  or  otherwise.  The  manner 
of  making  returns  of  such  elections  shall 
be  prescribed  by  ordinanoe:  Provided,  that 
city  organizing  under  the  provisions  of 
this  article  may  elect  a mayor  and  such 
other  officers  as  may  be  necessary  to  carry 
this  article  into  effect,  who  shall  hold 
office  until  the  first  Tuesday  in  April 
thereafter  and  until  their  successors  are 
elected  and  oualified." 

When  vacancies  occur  in  any  elective  office,  the  vacancy  is 
filled  according  to  Sec.  6973,  R.S.  Mo.  1929,  which  is  as  follows: 

"If  a vacancy  occur  in  any  elective 
office,  the  mayor  or  the  person  exer- 
cising the  duties  of  the  mayor  shall 
cause  a special  election  to  be  held 
to  fill  such  vacancy,  giving  at  least 
ten  days*  notice  thereof  by  publication 
in  some  newspaper  published  in  the  city, 
or  at  loast  twenty  hand-bills  posted  up 
at  as  many  public  places  within  the  city; 

Provided,  that  when  any  sueh  vacancy 
occurs  within  six  months  of  a general 
municipal  election,  no  election  shall 
be  called  to  fill  such  vacancy,  but 
the  same  shall  be  filled  by  the  mayor 
or  the  person  exercising  the  duties  of 
the  mayor  by  appointment;  provided  further, 
that  any  vacancy  in  the  office  of  aldermen 
which  may  occur  within  said  six  months 
preceding  a general  municipal  election 
shall  be  filled  in  such  manner  as  may 
be  prescribed  by  ordlaance.  If  a vacancy 
occur  in  any  office  not  elective,  the 
mayor  shall  appoint  a suitable  person  to 
discharge  the  duties  of  such  office  antll 
the  first  regular  meeting  of  the  board 
of  aldermen  thereafter,  at  which  time 
such  vacancy  shall  be  permanently  filled." 
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We  note  in  your  letter  that  Mr.  Long,  the  deceased 
marshal,  was  elected  at  the  general  election  held  on  April  4, 

1933.  The  Notice  of  City  Election  attached  to  your  request 
states  that  "the  regular  municipal  election  for  said  city  will 
be  held  on  Tuesday,  April  3,  1934",  at  which  tine  all  officers 
except  the  marshal  and  collector  are  to  be  regularly  elected  for 
full  tenure  of  office.  We  are  at  a loss  to  understand  why  the 
marshal  and  collector  were  elected  in  April  1933,  while  the 
remainder  of  the  offioers  are  elected  in  the  even  years.  In 
other  words,  why  have  not  the  marshal  and  collector  been  regularly 
elected  along  with  the  other  offioers? 

In  Tiew  of  the  facts  as  you  present  them,  we  must  assume 
that  had  Mr.  Long  served  his  entire  term  it  would  have  expired 
on  April  4,  1935.  It  appears  that  Mr.  McCormack  came  into 
office  under  a special  election, bec'mSe  of  the  fact  ouoted  in 
Sec.  6973,  supra,  Mr.  Long  died  more  than  six  months  before  a 
general  election.  The  ordinance  states  that  he  shall  hold  office 
until  the  next  general  eleotion.  We  shall  determine  whether  or 
not  this  ordinance  is  in  oonfllct  with  the  statute,  i.e,  3eo.  6973, 
supra,  and  the  decisions  of  this  state. 

In  the  case  of  The  State  ex  rel.  ▼.  3pltz,  127  Mo.  248, 
the  court  said  (l.c.  252): 

"The  distinction  to  be  found  in  the 
multitude  of  cases  to  be  found  on  the 
question  of  filling  vacancies  seems 
to  be  this:  Those  eases  which  hold 
that  one  elected  to  fill  an  office 
which  has  become  vacant  takes  for  a 
full  term  are  based  either  upon  con- 
stitutional or  statutory  provisions 
which  provide  only  for  the  length  or 
duration  which  the  incumbent  may  hold 
the  office,  wheroas  in  every  lnstanoe, 
so  far  as  our  research  goes,  in  which 
the  constitution  or  statute  definitely 
and  certainly  prescribes  not  only  the 
duration  of  the  term  but  a fixed  time 
for  its  beginning  and  ending,  the 
holding  has  been  that  tha  Incumbent *s 
right  to  the  office,  whether  he  was 
elected  to  serve  the  whole  term  or  to 
fill  a vacancy  therein, terminates  with 
the  fixed  time  prescribed  for  the  end- 
ing of  said  term,  as  was  said  by  this 
court  both  in  State  ex  rel.  v.  Ranson, 

73  Mo.  70,  and  State  ex  rel.  v.  Stone- 
street,  99  Mo.  361,  'the  law  favors 
uniformity,  but  uniformity  can  not  be 
obtained  except  by  the  establishment 
of  an  Inflexible  rule. '*** *" 
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Another  decision  which  bears  indirectly  on  the  matter 
but  incidentally  contains  the  principle  of  law  applicable  in  the 
case  under  discussion,  is  that  of  Thornsberry  v.  City  of  Campbell, 
218  Mo.  App.,l.c.  362-363,  wherein  the  Court  said: 

"The  term  of  office  of  the  marshal  of  a 
city  of  the  fourth  class  is  definitely 
fixed  at  a term  of  two  years  by  the  pro- 
visions of  section  8402,  Revised  Statutes 
1919.  General  elections  for  such  cities 
are  required  to  be  held  on  the  first 
Tuesday  in  April  next  after  the  organiza- 
tion of  the  city,  and  every  two  years 
thereafter.  It  may  be  taken  for  granted, 
therefore,  that  the  election  of  the  marshal 
in  April  1921,  was  for  a term  ending  in 
April,  1923.  As  heretofore  noted,  section 
8422  provides  that  *the  salary  of  an  officer 
shall  not  be  changed  during  the  time  for 
which  he  was  elected  or  appointed.*  These 
different  statutes,  relating  to  cities 
of  the  fourth  class,  are  in  pari  materia 
and  should  be  construed  together.  (State 
v.  Hostetter,  137  Mo.  636,  39  S.Y.  270). 

"The  words  ’time  for  which  he  was  elected 
or  appointed*  as  used  in  section  8422  must 
refer  to  the  term  of  office,  for  there  could 
be  no  other  time.  The  term  of  office,  is 
defined  in  section  8402,  to  which  section 
6422  necessarily  alludes.  But  counsel 
contends  the  terms  of  office  is  divisible 
and  that  section  8422  is  personal  only  to  the 
oocupant  of  the  offloe  who  was  elected  prior 
to  the  passage  of  the  ordinance  reduolng 
the  marshal’s  salary;  that  upon  the  resigna- 
tion of  the  officer,  the  new  ordinance  would 
become  effective  as  to  any  subsequent  officer 
elected  to  fill  the  unexplred  term.  In  other 
words,  the  ordinance,  held  in  abeyance  while 
the  original  officer  continues  in  offlee,  im- 
mediately becomes  operative  upon  his  resig- 
nation. We  fall  to  see  the  logic  of  this 
argument.  Such  interpretation  of  section  8422, 
would  destroy  its  object.  Under  that  theory 
the  city  might  pass  an  ordinance  increasing 
the  salary  of  an  officer,  who  could  then  resign, 
be  re-elected  or  appointed  and  thus  receive 
the  Increased  salary  during  his  new  or  unexplred 
term.  Likewise,  under  the  provisions  of  sec- 
tion 8424,  if  the  resignation  occurs  within 
six  months  of  a general  election,  the  mayor 
may  appoint  a successor  to  fill  the  unexpired 
term  without  calling  an  election;  if  such 
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appointment  creates  a new  term  the  appoint- 
ive officer  would  then  be  entitled  to  an 
Increased  salary  In  the  event  an  ordinance 
had  previously  been  passed  so  authorizing. 

While  we  have  considered  the  proposition 
from  the  standpoint  of  a possible  increase 
in  salary,  under  the  statute  the  same  rea- 
soning would  apply  to  a decrease.  But  the 
term  is  fixed  and  the  statute  preventing 
a change  In  compensation  is  not,  In  our 
opinion,  personal  to  the  then  oooupant  in 
office,  but  applies  to  any  subsequent  holder 
of  the  office  during  the  same  term.  *Eaoh 
official  term  stands  by  itself.  The  consti- 
tutional provision  forbidding  an  increase 
or  deerease  of  compensation  during  a term 
of  office  has  reference  to  the  period  fixed 
as  a term  by  statute  only,  and  in  no  wise 
refers  to  the  individual  who  may  incidentally 
happen  to  be  the  incumbent  for  more  than 
one  term. *" 

We  also  quote  from  the  case  of  state  ex  rel.  Rosenthal  v. 

Smiley,  304  Vo.  549,  wherein  Judge  Ragland  said  (l.c.  558-559): 

"It  will  be  observed  that  the  statute 
prescribes  only  the  length  of  the  term  of 
the  office  it  creates;  it  contains  no  pro- 
visions as  to  when  the  time  shall  commence 
or  when  it  shall  end;  nor  does  it  contain 
any  reference  to  unexplred  teras  or  to  the 
filling  of  vacancies.  Under  the  rule  of 
construction  applicable  to  such  a statute 
which  has  long  obtained  in  this  state  it 
must  be  held  that  it  was  the  legislative 
intent  that  the  •term*  of  office  should 
consist  of  conseoutlve  periods  of  two  years, 
following  each  other  in  regular  order,  the 
one  commencing  where  the  other  ends,  and 
that  the  initial  term  should  comnenoe  on 
the  date  of  the  appointment  first  made  by 
the  county  court.  When  the  appointing 
power  named  the  first  incumbent  it  thereby 
as  effectually  fixed  the  dates  of  the  begin- 
ning and  termination  of  the  initial  term  of 
office,  and  of  the  subseouent  terms  as 
though  they  had  been  expressly  prescribed 
by  the  legislature.  (State  ex.  inf.  v. 

Williams,  222  Mo.  268;  State  ex  rel.  v. 

Stonestreet,  99  Mo.  361.) 

"When  the  duration  of  the  term  is  fixed, 
and  also  the  beginning  or  ending,  or  both, 
a vacancy,  if  it  occurs,  is  in  the  term  of 
office  as  distinct  from  being  in  the  office 


Honl  Carter  M.  Buford 


7 


March  16,  1934. 


Itself,  and  an  appointnent  to  fill  such 
vacancy  can  only  be  for  the  unexpired 
portion.  This  rule,  which  makes  for 
uniformity  and  is  in  consonance  with  the 
general  intent  of  our  Constitution  and 
legislative  enactments,  has  had  the 
repeated  sanction  of  this  oourt.  (State 
ex  rel.  v.  Spitz,  127  Mo.  252;  State  ex. 
inf.  v.  Williams,  and  State  ex  rel.  v. 

Wilcox,  supra)  The  only  case  cited  by  . 
relator  as  announcing  a different  rule  is 
State  v.  Corcoran,  206  Mo.  1.  That  case, 
however,  is  readily  distinguishable  from 
those  Just  cited.  The  conclusion  reached 
In  the  Corcoran  Case  was,  as  the  court  was 
careful  to  point  out,  based  upon  the  peculiar 
and  unusual  wording  of  the  statute  then 
under  review.  The  statute  involved  in  the 
case  at  bar  is  almost  identical  in  content 
with  that  considered  in  State  v.  Williams, 
supra,  where  the  rule  of  construction  Just 
stated  was  emphasized  and  followed." 

In  the  decision  in  the  case  of  City  of  St.  Louis  v.  Dreisoerner, 
243  LAo.  217,  this  rule  is  laid  down: 

"in  the  exercise  of  its  power,  a municipal 
corporation  can  enact  no  statute  which 
violates  the  Constitution  of  the  State  or 
the  United  States,  or  whloh  contravenes 
the  statutes  and  decisions  of  this  state." 


CONCLUSION 


As  stated  in  the  beginning  of  this  opinion,  it  must  be  borne 
in  mind  that  there  is  an  apparent  conflict  in  the  time  of  election 
of  the  marshal  and  collector,  assuming  that  Mr.  Long's  election 
was  regular  and  that  he  was  legally  elected  for  two  years.  In 
view  of  the  foregoing  decisions,  we  are  of  the  opinion  that  Mr. 
McCormack  would  be  entitled  to  fill  out  the  unexpired  term,  but 
if  this  is  the  year  for  regular  municipal  elections,  and  the  marshal 
and  collector  are  to  be  elected  this  year  along  with  the  other 
officers,  which  is  ordinarily  the  custom,  then  Mr.  McCormack  would, 
in  order  to  hold  the  office,  be  compelled  to  be  a candidate  for  tu 
full  tenure  of  the  office. 


Respectfully  submitted. 


APPROVED: 


0LLIV3R  W.  NOLEN, 

Assistant  Attorney  General. 


nwtmr  . err 


Attorney  General 


GAME  AND  1*ISH  COMMISSIONER: 


Fences  may  be  built  in 
navigable  streams t When 


Honorable  *•  C.  uford 
Game  and  Fish  Commissioner 
Jefferson  City 

-lissoTiri 


i 

May  2,  1934  ^ _ /</ 

'Filed! 


Heceipt  of  your  letter  dated  April  5,  1934  is 
acknowledged.  The  letter  if  as  follows: 

" -nclosed  you  will  find  letter  which 
I have  today  received  from  Tom  S. 

Varnack  of  Protein,  Missouri,  which  is 
self-explanatory. 

*111  you  please  let  mo  have  an  opinion 
in  this  matter  at  your  convenience?" 


The  letter  referred  to  in  and  attached  to  your 
letter,  in  part,  states  and  lnquiree  as  follows: 

"A  number  of  my  friends  from  through- 
out the  State  who  have  been  down  in  the 
white  river  Country  fishing  have  made 
complaints  to  me  and  seriously  object 
to  the  fencing  below  towers ite  dam  on 
*.hite  river  near  j-orsyth  a distance  of 
one  fourth  mile  below  the  dam  which  pro- 
hibits fishing  in  one  of  the  most  popular 
sections  of  the  uhite  river  region.  The 
dam  and  power  plant  is  owned  and  operated 
by  the  Empire  District  Electric  Company  a 
subsidary  of  Cities  Service  and  by  the 
fencing  of  this  section  of  the  river 
immediately  below  the  dam  is  greatly  dama- 
ging the  tourist  business  and  1 would  like 
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to  hare  a ruling  from  your  department  or 
the  Attorney  General*  s office  If  the  Com- 
pany can  legally  fence  this  section  of 
the  river  and  prohibit  fishing  therein. 

I will  appreciate  very  much  a ruling  In 
this  matter  and  also  please  advise  a If 
It  will  be  necessary  for  me  to  get  a 
ruling  from  the  Federal  Government  as  no 
doubt  you  are  aware  that  tfhlte  river  Is  a 
navigable  stream. 

You  realise  Sr.  ouford  that  sportsmen  are 
not  anxious  to  fish  In  the  run  way  Imme- 
diately at  the  base  of  the  dam  but  they  do 
desire  to  fish  a hundred  or  two  feet  below 
the  dam  and  there  is  no  way  In  which  they 
can  get  near  this  aood  fishing  spot.'1 


(a)  Kavlrablllty  of  ffhlte  elver. 

I 

A navigable  river  is  defined  In  27  R.  C.  L.  pg.1303. 
Section  213,  as  follows: 

"The  test  of  navigability  of  a river, 
as  stated  by  the  supreme  court  of  the 
United  States,  is  that  those  rivers  are 
navigable  in  law  when  they  are  used, 
or  are  susceptible  of  being  used.  In 
their  ordinary  condition,  as  highways 
for  commerce,  over  wiilch  trade  and 
travel  are  or  may  be  conducted  In  the 
customary  modes  of  trade  and  travel  on 
water.” 


It  Is  immaterial  if  a stream  be  not  used  for  com- 
mercial purposes,  the  question  Is  who t her  it  can  be  so  used. 
hor  does  It  matter  that  there  may  be  natural  obstruct' ons 
In  a river.  The  test  Is  whether  the  natural  state  of 
the  river  Is  such  that  it  may  afford  a channel  for  commerce. 
If  so,  the  river  Is  navigable  In  fact,  although  Its  navigation 
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may  bo  accomplished  with  difficulty  by  reason  of  natural 
barriers  such  as  rapids  and  sandbars* 

ne  assume  that  White  River  is  a navigable  river 
within  the  meaning  of  the  definition  above  set  down  but  we 
are  not  expressing  any  opinion  on  the  fact* 


(b)  y 1 shine  Fichte* 

In  reference  to  the  rights  of  the  public  generally 
to  fish  in  navigable  streams  it  Is  stated  in  26  C*  J.  pg.S02, 
Section  17,  that* 

"Fishing  implies  a reasonable  use  of  the 
waters  and  shore  line  of  navigable  streams, 
and  as  a general  rule  all  the  members  of 
the  oublie  have  a com- on  anl  general  right 
of  fishing  !n  public  waters,  such  as  the  sea 
and  o*her  navigable  or  tidal  waters,  and 
no  private  person  can  claim  an  exclusive  rl  ht 
to  fish  In  any  portion  of  such  waters,  except 
In  so  far  as  na  .as  acquired  such  ri^iit  by 
grant  or  prescription*  This  rule  applies  not- 
withstanding the  title  to  the  bed  of  such  a 
stream  Is  In  the  riparian  owner,  and  not  wl th- 
atandlng  his  ownership  of  the  abutting  upland 
carries  with  It  the  right  of  access  to  deep 
water*  It  has  been  held  that  the  right  of 
fishing  la  incident  to  the  right  of  naviga- 
tion." 


(c)  Riparian  Rights* 

It  Is  the  law  of  fclsso  rl  that  the  owner  of  land 
abutting  on  a navigable  river  owns  to  the  line  fixed  by  the 
low  water  mark  of  the  river. 

Randolph  v.  -oberly  hunting  and  Fishing  Club  15 
S.  #.  (2nd)  pg*  B54. 

Low  water  mark  le  the  line,  on  either  side  of  the 
river  banks,  to  which  the  water  In  the  river  bed  reaches 
at  the  usual  and  ordinary  low  stages  of  water  In  the  river 

bed* 


The  letter  of  *r.  i.arnack  does  not  state  who  built 
the  fences  complained  of*  If  the  fences  were  built  by  an 
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abutting  lando*r.er,  and  by  rea.-on  of  his  rights  as  such 
landowner,  then  such  landowner  would  only  have  a rlcht  to 
build  his  fences  to  the  line  of  the  low  water  mark  of  the 
river.  If  the  building  of  such  fences  would  Interfere  with 
tha  rights  of  other  adjoining  landowner  or  with  the  rights 
o:  the  puMle  generally  to  use  the  waters  of  such  navi- 
gable streams. 


(d)  Proscription.  Grant  or  other  r-re^od  right. 

There  is  a rule  of  law  that  a right  to  Interfere 
with  the  rights  of  the  public  generally  In  the  use  of  a 
navigable  river  may  be  acquired  by  prescription  or  use  or 
by  rant  from  the  Legislature  or  other  competent  authority 
or  by  a decree  of  a court  having  Jurisdiction  of  the  sub- 
ject matter.  We  do  not  know  whether  Power  Site  dam  was 
built  or  any  proparty  rights  thereabouts  acquired  by  reason 
of  a court  proceeding  or  not  and  express  no  opinion  thereon. 


COKC^Uf ILK 


In  the  absence  of  rights  acquired  by  prescription, 
grant  or  decree  of  a court  of  competent  jurisdiction  and  if 
the  fences  built  are  between  the  lines  that  mark  the  low  wator 
mark  on  either  side  of  uhlte  iilver,  thou,  in  our  opinion, such 
fences  constitute,  under  the  facte  stated  In  your  letter,  an 
unlawful  obstruction  to  the  use  of  <«hlte  River  and  such  ob- 
structions may  be  caused  to  be  removed  by  a proper  proceeding 
brought  for  that  purpose. 


Very  truly  your a. 


GILBERT  LAMB 

Assistant  Attorney  General. 


APPROVED: 


R&t  UeJtlTYtTCI 

Attorney  General. 
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RELATING  TO  NAVIGABLE  RIVERS  IN  THIS  STATE: 


May  4th,  1934 


Hon*  C.  Buford 

Game  and  Fish  Commissioner 

Jefferson  City,  Missouri 


uear  Sir: 


i«  acknowledge  receipt  of  your  letter  of  April 
17th,  1934  in  which  you  state  and  inquire  as  follows: 

"Since  the  proprietor  of  lands  on  either 
hank  of  a navigable  streams  owns  only  to 
the  bank,  while  the  property  rights  on  hanks 
of  non- navigable  streams  extend  to  the 
stream's  center  subject  to  regulation  by 
the  State  by  virtue  of  the  title  to  all 
fish  being  vested  in  the  public  at  large, 
Information  relative  to  navigability  of 
streams  is  repeatedly  requested  of  this 
department*  Vie,  therefore,  desire  your 
opinion  as  to  the'  question  of  navigability. 

Would  the  capacity  of  a stream  at  normal 
water  stage  to  float  a tie  or  fence  post 
for  a commercial  purpose  constitute  a 
sufficient  test  of  navigability?” 

I. 


A.  river  y ^able  inject  Jt»yA»-Us.eu..qJ 
capable  of  being  in  their  ordinary  con- 
ait  ion, Pi;  i loat  ing_  coats  and  ve.sselg._Aor 


co, fierce, 
which  !■ 


A river  it  , . ___  _ 
Ls&i&te  .Q^.trans^ory^j^ 
of  lo,  > i ties,  etc.  , for  several  hbircnc 
durim^  year  without  the  aid  of  men  on 
the  bank  thereof. 


follows : 


Vol.  4b  Corpus  Juris,  Paragraph  6 reaus  as 


"BEPTH  AND  CAPACITY  FOR  FLOATAGE — (a)  IN 
GENERAL.  that  is  a navigable  water  is 
determined  by  its  capability  of  use  by 
the  public  for  purposes  of  transportation 
and  commerce,  rather  them  the  particular 
extent  and  manner  of  that  use.  The  ease 
or  difficulty  of  navigation  Is  not  control- 
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ling 5 and  the  general  rule  is  tnat  if  the 
vat er  is  adapted  for  commercial  trans- 
portation it  is  immaterial  what  kind  of 
vessels  are  or  can  be  employed,  although 
come  authorities  have  taken  as  the  test 
of  legal  navigability  the  capacity  of 
the  water  to  afford  a passage  for  sea 
vessels  or  the  like,  the  character  of 
the  commerce  essential  to  navigability 
is  tnat  which  is  useful  and  has  practical 
utility  to  the  public,  but  whether  the 
stream  is  used  by  boats  or  by  rafts  or  for 
floating  logs  is  not  the  test.  It  is 
generally,  but  not  in  all  jurisdictions, 
held  that  the  stream  must  be  navigable  for 
some  useful  purpose,  such  as  trade  or 
agriculture,  rather  than  for  mere  pleasure, 
and  must  be  capable  of  sustaining  more 
than  small  boats  such  as  rov.ooats  or 
small  skiffs  or  launches. 

CAPABLE  OF  FLOATING  LOGS.  Streams  which 
are  merely  floataole  and  useful  for  log- 
ging pur, oses,  vhile  not  navigable  in 
a technical  sense,  have  been  held  navi- 
gable so  far  as  this  public  use  is  con- 
cerned, but  other  authorities  hold  that 
such  streams  are  not  navigable  in  a 
broad  sense  or  that  the  stream  must  be 
capable  of  floating  rafts  as  distinguished 
from  single  logs.* 

In  Poe  v Leonoesy  Light,  etc.  Co.  241  111. 
290,  the  court  said  in  part  as  follows* 

"The  fact  that  there  is  water  enough  in 
places  for  row  boats  or  small  launches 
answering  practically  the  same  purpose, 
or  that  hunters  and  fishermen  pass  over 
the  water  with  boats  ordinarily  used  for 
that  purpose  does  not  render  the  waters 
navigable. " 

In  Grant*  v.  LcKee,  279  Federal  713,  the 
court  said  in  part  as  follows* 

"A  small  stream  running  through  a swampy 
country,  used  only  in  times  of  high  water 
to  a small  extent  for  floating  of  logs 
or  for  skiffs  and  dug  outs  by  people 
living  near,  because  of  the  bad  conditions 
of  the  roads,  is  not  navigable  in  any 
sense  that  ^ould  constitute  it  a part  of 
the  public  waters  uf  the  State. " 
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In  Leorry  v •.’»•  , 177  u*h*  G 1,  the  court 
•aid  in  part  os  follow* 

**ii*e  :uer«  capacity  to  peso  in  a boat  of 
any  eixe*  however  am  11*  frcrc  one  otroea 
or  rivulet  to  anotuer,  to  not  sufficient 
to  (i  nstitute  a navigable  water  of  the 
tut te^  Jt&te&i  wfaicn  the  federal  etntute 
uakee  it  a oiadesaeanor  to  abstract 
unieea  the  Citannel  le  substantially  use* 
ful  to  a jjurpost  of  interstate  eo<3» 
aerate  * 

uy  the  ooaoxi  lav:  no  river  vas  ounoidered 
navigable,  i -icii  was  above  Uve  ebb  and  flow  of  the  tide* 
hot  tat  is  nut  t..s  hotline  of  t ie  stave* 

In  &tate  ljl  ral  v*  Baylor,  224  ©•  1*  a*  486 
Judge  ooueon,  in  ruling  U*e  ©use  eeld  in  part  ••  folio  wet 

-Here  all  streams  euieh  are  actually 

capable  of  floating  and  of  ^emitting 
the  paoaage  of  erdinary  auU  u,  on  t-;e 
boson  of  t.elr  waters  are  oonelciered 
navigable  rivers** 

In  lumber  Co*  v.  hipley  County,  70  iio* 

1*  c*  136,  Judge  voodecm,  in  ruling  tua  case  said  In  parts 

"Current  :.iv«r  le  not  navi^ble,  and  we 
are  not  jolng  to  lot  this  ease  go  off 
on  t^e  adraleolon  titat  It  ie,  tvd  hero* 
after  bo  plagued  in  the  future  by  an 
opinion  of  th  a court  iioldlng  that  it  la 
such,  because  periu&pe,  counsel  for  plain* 
tiff  In  title  cause  admitted  it  to  be 
cue  a*" 

In  Caasoeet  v*  i cComus  iiydro».  lec*  Co*  212 
£.»>»•  1*  c*  363*3,  budge  Triable,  said  in  speaking 
lot  Use  court  in  part  as  felloes s 

•’The  petition  alleged  that  'latte  river 
ie  a navigable  stream*  At  the  trial 
defendant,  when  asked  if  it  was  agreed 
that  Platte  river  had  been  designated 
uy  the  United  : t tea  Government  as  a 
navijaole  stream,  replied  that  "It  ie 
admitted  that  the  Government  has  designated 
this  strea  > as  navigable,  but  as  a matter 
of  fact  it  never  has  lie  Ml  navigated." 
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The  decree  dots  not  specifically 
find  that  it  lo  nnvignblo  end  raokee  no 
finning  whatever  in  tint  regard  un» 
leas  it  be  contaiacKi  within  the  ,;«!» 
oral  finding  that  •‘the  allegations  of 
plaintiff  are  true*1 

Under  the  Federal  deoi alone  only  those 

streane  are  regarded  as  -navigable  in 
la  eaic  . are  navigable  in  fact***  nd 
the/  art  navigable  in  fact  when  they  are 
used,  or  are  ouaceptlble  of  being  ueed9 
in  their  try  lr  EVi*Y  condition,  ae  hlgm-ays 
for  eostaeree,  over  which  trade  and  travel 
are  or  aaj  be  c ndueted  in  the  customer, 
oueo  of  trn-e  end  travel  on  eater* " 

(lhe  -onto  lib,  ..0  Sell*  430,  430*  J -The 
acre  fact  tiat  lege,  poles  and  raft#  art 
floated  down  e stream  occasionally  and 
ia  tl..*s  of  high  water,  does  not  oaks  it 
a navigable  river*  (Pal tad  eta tee  v* 

Mo  Orende.  etc*,  Co*,  174  U*  8*  690, 

Cud*)  by  it,  own  tense,  the  rederal 
Statute  forbidding  dene  rithout  authority 
of  the  ecretnry  ;f  tar  (section  9j10 
eupra)  relates  colei/  to  navigable  eaters* 
(i.gan  v*  liart,  166  U*  3*  188,  19  •)  Under 
the  Federal  test,  Platte  river  is  not  a 
navigable  stream  elnoe  the  iaoet  the 
evidence  shows  it  thst  at  eooe  time  in 
tie  renote  past  it  wee  ueed  for  floating 
logs  for  Stort  distances  to  saw  nllls, 
that  once  a part/  of  fur  tracers  went  down 
tie  river  to  its  . out h in  e boat*  It  ie 
onl/  et  pertain  flood  tints  timt  trie 
stream  n&t  a sufficient  amount  of  water 
to  either  float  lags  or  carry  a boat* 
s bother  the  rt^ie  test  of  navigability  ae 
found  in  o^Inney  v*  sortheutt,  116  Ho* 

APP*  146,  164,  165,  and  in  slier  v* 
ilosouri  Lwuoer,  etc*,  Co*,  176  o*  pp* 
346,  260,  is  different  fro;,  or  loco  than 
the  Federal  test,  it  is  nanifoct  that  tiiO 
Federal  tatute,  defining  rights  which  do* 
pond  upon  the  fact  of  navigability,  would 
require  that  the  rederal  teat  is  ti*e  one 
to  oe  applied  in  determining  that  fact* 

: lease  wa  may  readily  agree  with  defendant 
that,  in  this  senes,  Platte  river  is  not  a 
navigable  streao*” 

In  IteKinney  v*  Uortheutt,  114  U*A*  1*  o* 
167*6,  Judge  Bortonl,  speaking  for  the  court,  said  in 
,>art  ae  follows* 
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"So  we  find  that  by  concurrence  of 
authorities,  a stream  capable  of 
transporting  rafts  of  railroad  ties, 
as  in  this  case,  for  several  months 
during  the  spring  of  the  year,  without 
the  aid  of  men  on  the  banks  thereof, 
is  navigable  within  the  meaning  of  the 
law  for  that  purpose  an4  subject  to  the 
use  of  the  public  therefor,  and  the 
rights  of  the  riparian  owners  to  the  soil 
adjacent  to  and  underlying  the  bed  of 
such  stream  are  subject  to  this  right  or 
easement  in  the  public,  which  rests  upon 
the  necessities  of  commerce}  and  where, 
as  in  the  case  at  bar,  it  appears  that 
there  was  no  other  practical  route  by 
which  the  ties  could  be  transported  to 
.-uarket,  the  adjacent  owners  would  have  no 
right  to  interfere  with  one  using  the 
stream  for  the  com.  ercial  purposes  indi- 
cated* respondent  h&d  a right  to  occupy 
the  stream  in  floating  his  ties  to  market 
without  inflicting  injury  upon  the  ad- 
jacent property,  and  the  appellants  had 
no  right  to  obstruct  said  stream  as  shown 
in  the  evidence,  or  otherwise  interfere 
with  respondent  in  the  exercise  of  hie 
privilege*  The  vie-s  herein  expressed 
are  aoundantlp  supported  by  the  courts  of 
this  country  as  wfll  appear  by  reference 
to  the  following  cases*" 

Therefore  from  the  conclusion  reacued  in  the 
foregoing  cases,  we  hold  that  rivers  are  said  to  oe 
navigable,  within  the  meaning  of  the  law,  and  in  fact 
when  they  are  used,  or  ai*e  susceptible  of  oeing,  in  their 
ordinary  condition,  as  highways  for  comuerce,  over  which 
trade  and  travel  are  or  may  be  conducted  in  the  customary 
mode  of  trade  and  travel  on  water,  that  a stream  is 
navigable  in  law  which  is  capaole  of  transporting  rafte 
of  railroad  ties  or  logs  for  several  monthe  during  the 
year,  without  t.e  aid  of  . .en  on  tue  banks  thereof* 


Respectfully  submitted, 


APPROVED  * 


ii*  Baraea 

1ST  .NT  .TTO;  N Y-GKNKRAL 
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aAkh<  OAiitt.  (BIRDS)  OAHNOT  HE  SOLD  OR  POSSESSED 

UNDER  A SPECIAL  LICENSE  FROM  THE  FISH  AND  QAMK 
DEP A ' TRENT . 


&*{ 
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honorable  *,  C.  Ruford 
Co<  niaeioner,  CHuse  *nd  Fish  Dept, 
state  of  hisaourl 
Jefferson  City,  Missouri. 


! Fi  LED 

/ ^ 1 

i / ^ 


oeajr  i-ll bur  i 


Tour  request  for  an  opinion  dated  April  16, 
1934,  re-  (is  as  follows: 

• inclosed  you  will  find  letter  from 
senator  Ldwln  Nolte,  whto..  is  self- 
explanatory. 

•Will  you  please  let  me  hear  fr;  n 
you  in  this  matter  as  eocn  as  o<>n- 
veaientT" 


lows: 


Your  letter  fro*  Senator  Nolte  reads  as  fol 


•In  accordance  with  our  conversntl  n 
in  Jefferson  City  a few  days  ago  re- 
gard in,-  a 1 loo. use  to  sail  foreign 
wild  gaee  in  the  state  of  Hi scour 1 
whioh  hare  been  ship  ed  fr  >w  the 
European  Countries  to  the  United  States 
and  on  whiah  the  duty  has  been  ~id* 
will  you  kindly  take  this  up  with  the 
Attorney  General  and  let  as  know  what 
procedure  we  would  favn  to  go  through 
to  ret  thie  license.  This  lioeiss  is 
wantdd  by  Chaster  Frans  f Ooupaay  a 
large  wholesale  poultry  oonoern  in  the 
City  of  8%.  Louis." 
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After  reading  yur  letter  and  also  donator 
Suite* • cotfBunioaticn  of  April  the  13th,  anti  after 
talking  wit a you  on  the  *phonc,  I take  it  that  what 
you  want  to  know  is  this:  Op.n  one,  who  is  enga:  ed  in 
tae  poultry  business  legally  receive  and  have' in  their 
possession.  In  Missouri,  dressed  gone  birds  which  were 
shipped  from  foreign  countries  to  the  United  Hates 
and  on  which  the  federal  duty  tax  aas  been  paid?  If 
one  can  legally  receive  and  have  in  his  possession 
such  ga me  birds,  then  what  procedure  oust  be  followed 
in  order  to  procure  a state  license  to  sell  said  birds 
in  Missouri? 


MU9.8  £M±» 

follows: 


ft,  3.  Ho.,  1939,  provides  in  part 


•"•♦♦Said  game  and  fish  ooaaaiesioner 
shall  at  any  nnc  all  tines  seise  any 
and  all  birds,  ania&ls  and  fish  which 
have  been  caught,  taken  or  killed  at 
a tiue,  in  & taanner,  or  for  a purpose, 
or  had  in  possession,  or  which  had 
been  shipped,  contrary  to  the  lavs 
of  the  state. 4 


section  833b.  R.  3.  do.  1929,  provides: 

•Mo  person  shall,  within  the  state  of 
Missouri,  kill  or  catch,  or  nave  in 
his  possession,  living  or  dead,  any 
wild  bird  other  than  a g&ne  bird,  or 
purchase,  offer  or  expose  for  sale, 
transport  or  ship,  within  or  without 
the  state,  any  such  wild  bird  after 
it  has  been  killed  or  caught,  exceot 
as  persittdd  by  this  article.  Xo 
part  of  the  plumaage,  skin  or  body 
of  any  bird  protected  by  this  article 
shall  be  sold  or  had  in  possession 
for  sale,  irrespective  of  whether 
said  bird  we 8 captured  or  killed 
within  or  without  the  state.  Tot  the 
purpose  of  this  article  the  following 
nly  shall  be  considered  gnse  birds: 
the  anatldae,  comaonly  known  as  swans, 
geese,  brant,  and  river  and  se-  duoka; 
the  rail Idas,  economy  known  as  rails, 
coots,  ?aud  hens  am,  gallinules;  the 
llmieolae,  ooassonly  known  as  shore 
birds,  plovers,  surf-birds,  snipe, 
woodc-oc  , sandpipers,  tattlers  and 


fcloa.  a.  0.  Buford 


5/15/34 


curlews;  the  gal  i 1 as*  , c jito  >niy  known 
as  wild  tu rkeys,  ^»awt  prairie  chick- 
ens, pheasants,  parts  id>  os  and  ^uailf; 
the  ooiuaUi.e,  ooomoniy  known  a#  doves 
arid  pigeon*;  all  other  species  of  birds, 
either  resident,  aigratory  or  Imported, 
ab&^l  be  considered  aongane  uirda.  Soil*- 
lug  in  ibis  article  shell  be  construed 
to  revent  the  possession  and  sale  of 
live  canaries  ami  parrots." 


, option;  8333.  Ii.  3.  Uo.  ^939,  provide  h: 

•So  person  shall  take,  capture  or  kill, 
by  any  rasane  whatever,  any  gatae  bird 
except  the  following  named  game  birds 
between  the  following  dates  (both  in- 
clusive); Mild  turkey,  December  1st 
to  heceuoef  31st  of  witch  year,  *uail 
(bobwhlte  partridge)  and  woodcock, 

Xoveaber  tiie  10th'  to  deoeaber  31st, 
each  year,  bucks,  goose,  brant,  snipe, 
block  breasted  and  golden  plover, 
greater-  and  leaser  yellow  legs,  rails, 
coots  and  gallinulss  - January  1st  to 
April  30th,  and  September  bth  to  Decem- 
ber 31  at  of  each  year,  ih.-vee  — September 
let  to  occeia&er  loth,  but  not  rare  whan 
ten  doves  can  be  killed  by  any  one  person 
in  one  day,  or  have  in  hie  possession 
sore  than  15  doves.  Anyone  who  shall 
violate  ay  of  the  provisions  of  this 
section  shall  be  guilty  of  a uioaeaeanor.* 


.section  6h4V.  K.  3.  do.  1923,  provides: 

’ Any  person  who  shall  have  in  his  pos- 
session or  wider  his  control  any  variety 
of  fish,  game  or  birds,  during  the  dosed 
season  reecxiued  by  law  therefor,  and 
any  person  who  shall  have  in  hie  posses- 
sion, or  under  his  control  the  carcass, 
pelt,  or  flesh  of  any  animal,  fish  or 
game  protected  oy  this  article,  except 
when  such  possession  or  Control  is  per- 
mitted thereunder,  shall  be  guilty  of 
& misdeae&aor  and  the  game  warden  and 
hie  deputies  are  hereby  permitted  and 
authorized  to  take  and  confiscate  any 

fieh,  game,  birds,  or  wild  animal e. 
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or  the  coronas,  pelt  or  flesh  there- 
of, from  any  person  who  rary  he  hoi  ding 
t e easne,  In  violation  of  this  article." 


motion  6:^4.  1.  Ho.  19?D,  provides* 

•Arty  persons,  f inn  or  ooroo ration,  to 
whoa  Is  consigned  aa7  birds,  game  or 
flsn,  the  killing,  sale  or  posseseion 
of  wliloh  is  at  any  tine  or  at  all 
tiisem  prohibited,  shall.  upon  receipt 
of  sane,  immediately  notify  the  et&te 
game  and  fish  cosaienloner,  or  any 
of  his  deputies,  and  safely  keep  suoh 
game,  birds  or  fish  in  his  possession 
or  u*Aer  control,  subject  to  the  order 
of  said  game  commissioner.  Any  person 
violating  any  of  the  provisions  of  this 
section  shall  oe  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall 
be  fined  not  lean  than  twenty-five  dol- 
lars nor  more  than  fifty  dollars.- 


jeotion  838b.  H.  3.  Ho,  1939,  provides: 

•Any  person,  firm,  or  corporation,  who 
shall,  at  any  time  of  the  year,  barter, 
sell  jr  offer  for  sale,  or  who  shall 
store  or  servo  in  any  commission  house, 
cold  storage  house  or  commercial  e stab- 

in  title  state,  either  under  the 
in  t .ia  article,  or  under  ny 
other  arose,  or  guiae  whatever,  any  ani- 
mal or  biros  protected  in  this  article, 
whether  taken  within  or  without  this 
state,  or  lawfully  or  unlawfully  taken, 
shall  be  punished  by  a fine  of  not  leas 
than  fifty  dollars  1 350.00)  nor  acre 
than  one  hundred  dollars  (3100.00),  and 
an  additional  fine  of  five  dollars  (15.00) 
for  every  bird  or  animal  or  part  of  every 
bird  or  nnliaal  bartered,  sold  or  offered 
for  sale.  et  <red  or  served:  irovlocd. 
that  notning  in  this  section  shall  be 
construed  to  apply  to  the  pelts  of  fur- 
bear  in«  animals  lawfully  taken,  or  as 
otherwise  provided  for  taxidermists,  or 


liahseat, 
aa.se  used 
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scientific  specimen*  In  this  article; 
provided,  nothing  in  this  Bectlon  shall 
ke  "construed  to  prohibit  the  nt  ring, 
and  serving,  in  any  eating  t.stpo  ’ lnh- 
ment,  of  deer  and  elk  reieed  In  captivi- 
ty, CC  »roTided  for  In  section  8310. • 


836t; . R.  3.  Mo.  1939,  provides: 

"It  on  11  be  unlawful  for  any  person, 
firm  or  corporation,  to  solicit  by 
correspondence,  printed  cards,  cir- 
culars, siiipr  in  tr.ijs,  advert lseaent 
or  otherwise,  any  illegal  ahlpae 
oonaigiiaents  or  delivery  of  game 
fish,  contrary  to  tl*  lass  of  this 
state,  whether  taken  within  nr  with- 
out this  state,  or  in  any  other  wan- 
ner to  aid  or  aoet  in  a conspiracy 
to  violate  the  gone  and  fish  laws  of 
this  state.  Ai\y  violation  of  this 
section  shall  be  a misdemeanor,  and 
upon  conviction  of  the  offender,  shall 
be  punished  by  a fine  of  not  less  than 
fifty  hollars  ( .50.00)  nor  av>re  than 
five  hundrsd  dollars  (*500.00)." 


Thus  we  sec  that  it  is  the  duty  of  the  fleh  and 
Q ne  Commissioner  to  seize  all  forel.;n  wild  game  held 
in  possession  of  one  contrary  to  toe  awe  of  this  state. 
We  see  that  under  t.e  provisions  of  flection  82~6,  su  ra, 
it  is  unlawful  for  one  t have  in  his  possession  any 
game  bird,  stive  er  deed,  except  as  emitted  under  the 
provisions  of  Jeotlon  8*33,  au <ra,  which  section  pro- 
vides for  the  open  season,  and  then  only  with  a bag 
limit  for  one  «h>  has  in  his  possession  wild  birds,  deed 
or  alive.  Where  gams  birds  art  0 on signed  to  one, out 
of  season  - dead  or  alive,  .mere  consigned,  in  open 
season  but  in  er.oeos  of  the  bar  limit,  then  the  consignee 
must  notify  the  fish  and  3a»e  Connies loner,  whose  duty 
it  le  to  take  possession  or  control  over  tne  consignment. 
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tinder  the  provisions  of  ieotion  £;28b,  mu>t&,  the 
Legislature  na&es  it  a oxiste  for  one  to  sell,  Tartar 
for  sale  or  store  in  any  coomwrciai  establishwent 
any  gja.  * birds. 


It  i«  our  opinion  that  Chester  Franz  and  Cosap  any 
of  H#  «ouis  fall  wlthla  tae  restraints  of  the  law  pro- 
hibiting commercial  «f»t&ui#h*enta  from  selling,  bar- 
tering for  sale  or  at nr age  game  birds*  They  also  art 
reatraineu,  as  any  other  person,  from  haring  in  their 
possession  birds  out  of  season  or  in  eroess  of  bag 
limit.  The  fact  that  the  birds  which  they  hare  in  their 
possession  are  foreign  and  on  which  a duty  has  been  paid 
does  not  alter  their ' status*  There  is  no  provision  in 
the  law  whereby  they  can  be  licensed,  as  per  their 
desire. 


respectfully  submitted. 


5*1  otth 

APPROVED l Assistant  Attomey-Ceneral . 
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VOTING: 


Members  of  Citizens  Conservation  Camp  are  entitled  to 
vote  in  count/  and  stare  elections,  both  as  resident 
voters . 


t 


July  23,  1934. 


Honorable  Wilbur  C. Buford 
Game  and  Fish  Conanissi  oner 
Jefferson  City,  Missouri 

Dear  Sir: 


Tour  recuest  for  an  opinion  dated  July  23rd,  is  as 

follows: 

•Please  render  and  opinion  as  to  whether 
or  not  the  members  of  the  various  C.C.C. 

Camps'  over  the  state  are  entitled  to  vote 
in  the  respective  oounties  in  which  those 
camps  are  located, at  the  coming  primary 
?nd  general  election  this  summer  and  fall, 
and  if  they  are  entitled  to  vote,  must  they 
vote  absentee  ballots  when  they  have  been  a 
resident  of  the  state  for  one  year  and  a 
resident  of  the  camp  for  si  sty  days,  and  have 
declared  themselves  to  be  residents  of  the 
county  in  which  the  camp  is  located!" 

A similar  question  was  presented  by  Honorable  George 
F.  Addison,  Prosecuting  Attorney  of  Salem,  Missouri,  and  an  op- 
inion was  given  on  March  1,  1934,  which  touched  upon  all  matters 
in  your  request,  except  your  last  question  relating  to  the 
necessity  of  C.C.O.  members  voting  absentee  ballots. 


Section  2,  Article  Vlllof  the  Missouri  Constitution 
was  adopted  February  26,  1924,  and  provides  as  follows: 

"All  citizens  of  the  United  States,  in- 
cluding occupants  of  soldiers*  and  sail- 
or’s homes,  over  the  age  of  twenty-one 
years  who  have  resided  in  this  state  one 
year,  and  in  the  county,  city  or  town 
sixty  days  immediately  preceding  the  ele€  - 
jftion  at  which  they  offer  to  vote,  and  no 
Other  person,  shall  be  entitled  to  vote 
at  all  elections  by  the  people;  provided, 
no  idiot,  no  insane  person  and  no  person 
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while  kept  in  any  poor-house  at  public  ex- 
pense or  while  confined  in  any  publlo  pri- 
son shall  be  entitled  to  vote,  and  persons 
convicted  of  felony,  or  crime  connected  with 
the  exercise  of  the  right  of  stiff  rage  may  be 
excluded  by  law  from  the  right  of  voting* 

Section  10178  R.  3.  Mo.  1939,  provides  as  follows: 

"Every  male  citizen  of  the  United  States 
and  every  male  person  of  foreign  birth  who 
may  have  declared  his  intention  to  become 
a citizen  of  the  United  States  according 
to  law,  not  less  than  one  year  nor  more 
than  five  years  before  he  offers  to  vote, 
who  is  over  the  age  of  twenty-one  years, 
possessing  the  following  qualifications, 
shall  be  entitled  to  vote  at  all  elections 
by  the  people:  First,  he  shall  have  re- 
sided in  the  state  one  year  immediately 
preceding  the  election  at  which  he  offers 
to  vote;  second,  he  shall  have  resided  in 
the  county,  city  or  town  where  he  shall 
offer  to  vote  at  least  sixty  days  im- 
mediately preceding  the  election;  and  each 
voter  shall  vote  only  in  the  township  in 
which  he  resides,  or  if  in  a town  or  city, 
then  in  the  election  district  therein  in 
which  he  resides:  Provided,  however,  that 
no  officer,  soldier  or  marine  in  the  re- 
gular army  or  navy  of  the  United  States, 
shall  be  entitled  to  vote  at  any  eleotion 
in  this  state;  and  provided  further,  that 
no  person  while  kept  at  any  poorhouse  or 
other  asylum  at  publio  expense,  except  the 
soldiers'  home  at  St.  James  and  the  confed- 
erate home  at  Higglnsvllle,  nor  while  con- 
fined in  any  public  prison,  shall  be  en- 
titled to  vote  at  any  election  under  the 
laws  of  this  state;  nor  shall  any  person 
convicted  of  felony  or  other  infamous  crime, 
or  of  a misdemeanor  connected  with  the  ex- 
ercise of  the  right  of  suffrage,  be  per- 
mitted to  vote  at  any  Election  unless  he 
shall  have  been  granted  a full  pardon;  and 
after  a second  conviction  of  flfelony  or  other 
infamous  crime,  or  of  a misdemeanor  connected 
with  the  exercise  of  the  right  of  suffrage, 
he  shall  be  forever  excluded  from  voting." 
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The  Constitution  and  Statute  above  set  out  does  not 
refer  to  those  persons  who  work  in  Citizens  Conservation  Camps ^ 
and  the  very  fact  that  these  camps  are  composed  of  citizens,  «ue 
the  very  title  to  the  Federal  Act  discloses,  would  indicate 
th  t they  are  to  be  treated  as  citizens  of  the  United  States, 
irrespective  of  their  duties  relating  to  the  camp  to  which  they 
belong.  .j  ^Jl 

It  is  the  opinion  of  this  office  that  one  who  belongs 
to  a Citizens  Conservation  Camp  is  not  disfranchised  as  a voting 
citizen,  and  if  said  elector  has  resided  in  this  State  for  one 
year  and  in  the  county,  city  or  town  sixty  days  immediately  pre- 
ceding the  election  to  which  he  offers  to  vote,  he  shall  be  con- 
sidered an  elector,  and  as  such  is  entitled  to  vote  as  any  other 
elector  when  presenting  himself  to  the  polls  for  that  purpose. 


II. 


(y- 


Residence  is  a prerequisite  to  voting  in  this  State. 

The  Attorney  General* s office  takes  notice  that  the  personnel 
of  a Citizens  Conservation  Camp  is  usually  made  up  of  citizens, 
who,  before  entering  the  camp,  resided  in  ma^r  states  in  the 
Union.  This  question  may  present  itself:  Is  this  personnel 
made  up  only  of  temporary  residents  in  this  State  and  County, 
at  all  events,  not  entitled  to  vote  in  Missouri,  because  of 
the  non-permanency  of  their  camp* 8 location? 

The  fact  that  a camp  may  be  moved  at  pleasure  does 
not  mean  that  the  personnel  must  follow  the  camp.  One  who  is  a 
member  of  a Conservation  Camp  is  not  on  the  same  plane  as  an 
inmate  in  a poorhouse,  or  a convict  in  the  penitentiary,  and5  ' 
hence  disqualified  as  a citizen  and  a voter.  These  citizens 
axe  not  incarcerated  in  a Citizens  Conservation  Camp.u  They  are 
there  by  choice.  They  leave  by  choice,  and  they  retain  all 
their  civil  rights  while  attending  camp.  To  reason  otherwise 
would  defea^i  the  very  purpose  for  which  thdSS  camps  were  created 
by  our  President.  They  can  sever  their  relations  with  the  camp 
life  on  their  own  volition.  Their  membership  and  domicile  within 
a Citizens  Conservation  Camp*  without  additional  facte,  is  of 
minor  importance  in  determining  the  question  of  their  residence 
when  qualifying  them  as  electors  for  voting,  under  the  Missouri 
Constitution  and  Statutes. 

Webster's  dictionary  defines  the  verb  "reside"  as  used 
in  the  Constitution  and  Statutes  thus: 


Honorable  Wilbur  0.  Buford  -4- 


July  23,  1934, 


"1.  To  take  up  one's  abode  or  station. 

2.  To  dwell  permanently  or  for  a con- 
siderable time;  to  have  a settled 
abode  for  a time;  to  hawe  one's  re- 
sidence of  domicile;  specif.,  to  be 
in  residence,  as  the  incumbent  of  a 
benefice.* 

Webster  also  gives  as  synonyms  for  the  verb  "reside": 

"Live;  dwell;  abide;  sojourn;  stay  and 
remain.” 

Section  655  R.s.  Mo.,  1929,  provides  in  part  as  follows, 
and  defines  residence  in  this  State  in  its  seventeenth  point  thus: 

•••••:  seventeenth,  the  place  where 
the  family  of  any  person  shall  permanently 
reside  in  this  state,  and  the  place  where  any 
person  having  no  family  shall  generally 
loggs,  shall  be  deemed  the  place  of  residence 
of  such  person  or  persons  respectively;*  * • *• 

The  above  statutory  definition  is  not  to  be  interpreted 
to  mean  that  only  persons  falling  within  its  provisions  are  to  be 
considered  as  legal  residents  of  this  State  when  qualifying  as 
voters.  True,  those  persons  which  fall  within  the  statutory 
definition  are  residents,  ipso  facto,  for  the  purpose  of  voting. 

On  the  other  liaild  the  word  "reside"  as  used  in  the  Constitution 
and  Statutes  relating  to  voting  has  no  fixed  meaning  applicable 
alike  in  all  cases,  but  the  intention  of  the  party  is  a large 
factor  in  determining  residence. 

Our  Supreme  Court  said  in  Green  v.  Beckwith,  38  Mo.  384, 

1.  c.  387: 

"A  man' 8 residence,  like  his  domicile,  or 
usual  place  of  abode,  means  his  home,  to 
and  from  which  he  goes  and  returns,  daily, 
weekly,  or  habitually,  from  his  ordinary 
avocations  and  business,  wherever  carried 
on.* 

I 

In  the  case  of  State  ex  rel.  v.  Smith,  64  App.  3|3,  1.  a 
319,  the  Court  said: 

■The  term  'residence'  has  no  fixed  mean- 
ing applicable  alike  to  all  cases.  It 
must  be  understood  differently,  according 
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to  a number  of  varied  conditions.  In  some 
instances  it  is  regarded  as  synonymous  with 
•domicile,*  but  they  are  not,  in  all  cases, 
to  be  treated  as  convertible  terms.  It  is 
said  that  domlolle  is  residence  combined 
with  intention.  It  has  been  well  defined 
to  be  residence  at  a particular  place,  ac- 
companied with  positive  or  presumptive 
proof  of  an  intention  to  remain  there  for 
an  unlimited  time.  A man  can  have  but  one 
domicils,  for  one  and  the  same  purpose,  at 
any  one  time,  though  he  may  have  numerous 
places  of  residence.  His  place  of  residence 
may  be,  and  most  generally  is,  his  place  of 
domicile,  but  it  obviously  is  not  by  any 
means  necessarily  so,  for  no  length  of  re- 
sidence, without  the  Intention  of  remaining, 
will  constitute  domicile.* 

Judge  Cooley  in  his  Constitutional  Limitations,  volume 
8,  pages  1365  to  1367  say^ 

"A  person's  residence  is  the  place  of  his 
domicile,  or  the  place  where  his  habitation 
is  fixed  without  any  present  intention  of 
removing  therefrom.  The  words  * inhabitant  * , 

•citizen,*  aad  * resident',  as  employed  in 
different  constitutions  to  define  the  quali- 
ficttions  of  electors,  means  substantially 
the  same  thing;  and  one  is  an  inhabitant, 
resident,  or  citizen  at  the  place  where  he 
has  his  domicile  or  home.  Every  person  at 
all  times  must  be  considered  as  having  a 
domicile  somewhere,  and  that  whioh  he  has 
acquired  at  one  place  is  considered  as 
continuing  until  another  is  acquired  at  a 
different  place.  One’s  residence  is  where  he 
has  an  established  home;  the  place  where  he 
is  habitually  present,  and  to  which,  when 
he  departs,  he  intends  to  return.  The  fact 
that  he  may  at  a future  time  intend  to  re- 
move will  not  necessarily  defeat  his  residence 
before  he  actually  does  remove.  It  has  been 
held  that  a student  in  an  institution  of 
learning,  who  has  residence  there  for  the 
purpose  of  instruction,  may  vote  at  such 
place  provided  he  is  emancipated  from  his 
father »s  family  and  for  the  time  has  no  home 
elsewhere.  * • • Temporary  absence  from 
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one's  borne,  with  continuous  intention  to 
return  will  not  deprive  one  of  bis  resi- 
dence, even  though  it  extend  through  a 
series  of  years." 

conclusion:  ,...«-«?♦•  r r 

It  is  the  opinion  of  this  office  that  one  who  belongs 
to  a Citizens  Conservation  Camp. is  not  disfranchised  as  a voting 
citizen.  It  is  our  futher  opinion  that  as  far  as  residence  is 
considered  in  the  qualifications  of  voters,  those  members  in  a 
Citizens  Conservation  Camp1,  residing  in  a camp  located  in  this 
State  and  your  county,  may  beoome  qualified  electors  and  voters 
in  your  State  and  County  elections.  The  fact  that  one  is  a mem- 
ber of  a camp  is  not  of  itself  conclusive  evidence  as  to  tempor- 
ary residence,  disqualifying  him  as  a voter.  Residence  for  the 
purpose  of  voting,  in  all  cases  is  largely  a matter  of  intention 
on  the  part  of  the  elector.  The  elector* s intention  as  to  re- 
sidence can  be  determined  by  his  overt  acts  and  his  declarations 
on  the  matter.  When  once  an  elector  has  fixed  his  habitation 
for  the  required  period  of  time  within  your  Jurisdiction,  with 
no  present  intention  of  moving,  then  he  is  a qualified  voter  in 
your  jurisdiction,  as  far  as  residence  is  concerned,  even  though 
he  be  a member  and  living  at  a Conservation  Camp. 

Those  electors  who  have  always  been  a resident  of  this 
State  but  have  not  shown  any  intention  of  being  but  terapenary  re- 
sidents of  your  county  may  vote  an  absentee  ballot  within  this 
tate  and  your  county,  the  ballot  to  be  voted  and  transmitted  as 
the  absentee  ballot  of  any  other  qualified  voter.  On  the  other 
hand,  where  a member  of  a C.C. C^Camp  of  proper  age,  has  resided 
in  the  3tate  of  Missouri  for  one  year  and  in  a county  for  sixty  „ 
days,  even  as  a member  of  a Citizens  Conservation  Cas^p  during 
his  county  residence,  and  has  declared  himself  to  the  Judues  of 
election,  to  be  a resident  of  the  camp  in  the  county  in  which  the 
camp  is  looated  is  entitled  to  vote  in  said  County,  State  and 
National  election  as  a resident  voter,  and  is  a qualified  elector 
for  that  purpose.  He  cannot  legally  be  disfranchised  or  forced 
to  vote  an  absentee  ballot  under  such  circumstances. 

Respeot fully  submitted 


WM.  ORR  SAWYERS 
Assistant  Attorney  Ceneral . 

APPROVED: 

MMcIITTRICI  _ 
orney  General. 

wnQ.tr 


CONSTITUTIONAL  LA’.  - FEDERAL  I ’ISTRUIUNTAIITI  IS  - Applicability  of 
'.Issouri  motor  fuel  tax  to  s^le^to  Farm  Credit  Administration . 


September  20, 


1554 


r.  Garferd  K,  Byrne,  Attorn 
Farm  Credit  ;dmini£tr> tlon  of  Jt.  Louis, 
t.  Louis,  Missouri. 


Derr  :;ir: 


Tour  letter  of  July  G,  1554,  has  baen  received  in 
which  you  ssk  for  our  vieivs  on  the  application  of  the  issouri 
motor  vehicle  fuel  tax  to  sales  of  gasoline  to  the  Farm  Credit 
•dninlstration  of  t.  Louis,  and  we  likewise  ac  knew  led  s^e  ro- 
ccipt  of  your  supplemental  letters  of  July  50,  1S54  and  faptehber 
; * 1>^4,  the  latter  of  which  enclosed  a rAemorEadum  of  authori- 
ties. 


After  an  extensive  investigation  » o lave  corr.e  to  the 
conclusion  that  the  Constitutio n of  the  United  states  docs  not 
prohibit  the  imposition  of  a tax  with  respect  to  the  sale  of 
gasoline  to  the  Farm  Credit  Administration , ano  as  there  is  no 
exemption  in  the  issouri  lew  covering  such  sales,  it  is  our 
opinion  that  the  liability  fox*  the  tax  is  imposed  with  respect 
thereto. 


7 ary  truly  yours. 


D • A ...  H.  :fl 1 ...... 

AS.:iwTAfcrr  _p.al 


L r*G7KD| 


y -G. 


GAiAE  AND  FISn  COi.iMISSION.iR: 


The  word  'householder'  as  used 
in  Section  8246  defined. 


Election  under  Section  8246 
could  not  be  enjoined  or  pro- 
hlblted.  


i 


y 
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October  12,  19.34 


Honorable  ftllbur  C.  nuford 
Game  and  Pish  Conmlssl oner 
Jefferson  City 
Missouri 


Dear  fir: 


,.o  acknowledge  receipt  of  your  letter  dated  October 
10,  1934  ae  follows: 

"This  Department  is  desirous  of  your 
opinion  of  an  Interpretation  of  Sec- 
tion 8246  Game  and  Pish  Laws  of  Mis- 
souri, as  regards  to  the  filing  of  a 
petition  sidled  by  one  hundred  or  more 
householders  for  the  cloelng  of  a sea- 
son on  quail  in  the  respective  counties; 
your  Interpretation  of  the  word  'house- 
holders' and  Just  how  many  In  one  family 
would  be  considered  householders. 

Also  for  the  following  example:  A man's 
married  son  living  under  his  father's 
roof,  would  the  father  and  son  each  be 
counted  as  a householder?"  • 


You  also  submit  the  further  Inquiry: 

"Can  a taxpayer  enjoin  an  election  unier 
Section  8246  when  Sect ion  8246  has  not 
been  compiled  with;  can  a writ  of  pro- 
hibition be  procured  under  the  same  cir- 
cumstances . ' 
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tfe  will  answer  your  questions  in  the  order  in  which 
we  have  stated  them. 


1. 

Section  8246  Revised  statutes  Missouri  1929  provides, 
among  other  things,  that  upon  the  filing  of  a petition  signed 
by  one  hundred  or  more  'householders'  of  any  county  and  pre- 
sented to  the  county  court,  at  any  regular  or  special  term 
thereof,  more  than  thirty  days  before  any  general  election  to 
be  held  in  such  county,  it  shall  be  the  duty  of  the  county 
court  to  order  the  question  as  to  whether  or  not  there  should 
be  a closed  season  on  quail  for  the  next  two  years  in  said 
county  to  be  submitted  to  the  voters  at  such  election.  If 
a majority  of  the  votes  oast  at  such  election  be  in  favor  of 
the  closed  season  on  quail,  then  the  taking,  capturing  or 
killing  of  any  quail  or  bob  white  within  such  county  for  a 
period  of  such  two  years  is  made  unlawful. 

The  section  above  referred  to  has  been  held  to  be 
constitutional  in  the  case  of  State  v.  Ward  328  Mo.  658. 

The  word  'householder*  is  defined  in  30  C.  J.  at  page 
474,  in  the  following  languages 

"A  master  of  a family,  a person  who  has 
charge  of,  and  provides  for,  a family  or 
household | one  who  occupies  a house  with 
his  fanlly;  one  who  keeps  house  with  his 
family;  the  occupier  of  a house;  the  head 
of  a household;  the  master  or  chief  of  a 
family,  llie  term  implies  the  idea  of  a 
domestic  establishment , or  the  management 
of  a household,  and  of  residence.  It  has 
been  held  to  Include  married  women,  widows, 
widowers,  and  bachelors,  provided  they  con- 
stitute the  head  of  a family •" 


In  the  case  of  x-ore  v.  Hoke  48  Mo.  App.  254,  the  cir- 
cuit court  In  appointing  commissioners  in  a condemnation  case, 
had  described  them  as  'householders'  Instead  of  'freeholders', 
the  statute  requiring  freeholders  to  be  appointed  to  make  the 
assessment  of  damages.  In  a discussion  of  whether  freeholders 
had  been  appointed  the  court  discussed  the  meaning  of  the  word 
'householder* • At  page  261  of  the  opinion  it  is  said: 
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"The  word  freeholder  is  generally  used  to 
designate  the  owner  of  an  estate  In  fee 
In  land.  See  Anderson* s Law  Dictionary , 
verb,  'freeholder.  * but  the  word  house- 
holder means  merely,  according  to  Webster, 

'a  master  or  chief  of  a family;  one  who 
keeps  house  with  his  family.*  Hr.  Anderson 
In  his  law  dlctlonary,a  recent  work  of  great 
merit.  In  like  manner  defines  a householder 
to  be  *head  of  a household;  a person  who 
has  charge  of  and  provides  for  a family  or 
household.*  And  he  adds  that  the  word  'Im- 
plies the  Idea  of  a domestic  establishment, 
or  the  management  of  a household.'  And.Law 
Diet .verb.  'Householder.'  He  supports  these 
definitions  by  the  citation  of  many  adjudged 
cases.  It  Is  plain  from  these  definitions 
that  a person  may  be  a householder  without 
being  a freeholder,  and  we  must  hence  con- 
clude that  the  proceeding  Is  void  by  reason 
of  the  failure  of  the  record  to  recite  that 
the  commissioners  appointed  were  freeholders • " 


alliott  v.  Thomas  161  ao.  App.  441,  had  under  con- 
sideration an  exemption  right  under  the  homestead  law  and 
Involving  the  definition  of  a 'housekeeper.'  In  that  con- 
nection the  court  discussed  the  meaning  of  the  word  'house- 
holder* end  at  page  447  of  the  opinion  said: 

"In  this  case,  while  this  defendant  was  a 
member  of  a family, though  not  its  head, 
during  the  life  of  her  husband, yet,  the 
lot  In  question  was  not  acquired  by  her 
until  after  her  husband's  death,  so  as  to 
this  lot,  she  occupies  the  same  position 
as  if  she  had  never  been  married,  and  if 
she  can  hold  this  property  as  exempt,  she 
must  do  it  because  she  is  a housekeeper 
for  she  Is  not  the  head  of  a family.  As 
far  as  Its  relation  to  a homestead  Is  con- 
cerned we  can  see  no  difference  between 
the  meaning  of  the  words  'housekeeper*  and 
'householder'  when  applied  to  the  same  in- 
dividual. Webster  defines  'housekeeper'  as 
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'one  who  occupies  a houae  with  hia  family |a 
householder)  the  master  or  mistress  of  a fam- 
ily) one  who  does  or  oversees  the  work  of 
keeping  house.'  It  is  apparent  that  the  last 
definition  could  not  apply  for  a person  might 
oversee  or  do  the  work  of  keeping  house  merely 
as  a servant  and  it  is  clear  that  the  statute 
does  not  apply  to  a person  acting  in  that  capa- 
city. The  same  author  defines  householder  as 
'The  master  or  head  of  a family)  one  who  occu- 
pies a house  with  his  family.'  oouvler  defines 
Housekeeper  as  'One  who  occupies  a house,'  then 
refers  to  the  word  householder.  In  defining 
householder,  he  quotes  Webster's  definition  as 
above  given.  In  the  legal  sense  as  used  in  a 
homestead  statute  to  designate  the  parties 
entitled  to  the  exemption  the  meaning  of  the 
two  words  seems  to  be  synonymous.  Some  of 
the  homestead  statutes  use  the  language,  'House- 
holder or  head  of  a family.'  Our  statute  and 
that  of  Vermont  use  the  language  'Housekeeper  or 
head  of  a family.'  As  far  as  we  can  learn,  the 
question  involved  in  this  case  has  not  < een 
passed  upon  by  the  Vermont  courts  nor  by  the 
courts  of  our  own  state.  In  those  states  in  which 
the  exemption  is  allowed  to  a 'householder  or  head 
of  a family'  it  has  beer  uniformly  held  that  a 
householder  within  the  meaning  of  the  statute  is 
one  occupying  a house  with  some  one  who  Is  depen- 
dent upon  iilm  and  has  never  been  held  to  apply 
to  one  person  occupying  a house  alone  except 
in  those  cases  in  which  the  family  became  dis- 
persed after  the  homestead  right  had  attached. 
(Cadhoun  v.  Williams  (Va.)  34  Am*  Hep.  759) 

Lane  v.  State  (Tex.), 15  S.w.627)  Kaltzenberg 
v. Lehman  (Ala.),  2 Southern  272;  Griffin  v. 
Sutherland  (M.X.),  14  uarb.456.)n 


The  meaning  of  the  terms  as  used  in  the  statutes  are 
always  dependent  upon  or  to  be  construed  in  the  sense  and  In 
light  of  the  context  in  which  they  are  used,  so  that  no  hard 
and  fast  rule  can  be  laid  down,  but  we  think  by  the  use  of  the 
word  'householder'  in  Section  8246  eupra,  was  meant  that  the 
petition  was  to  be  allied  by  the  head  of  the  family  and  not  by 
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any  other  member  thereof*  Of  course  there  might  bo  heads 
of  two  families  under  one  roof,  all  depending  on  circum- 
stances. fie  do  not  feel  called  upon  to  enter  Into  a dis- 
cussion on  that  controversial.  If  not  hazardous,  field  of 
argument  as  to  whether  the  hus  and  or  the  wife  Is  the  head 
of  the  family  In  the  legal  sense,  because  we  are  of  the 
opinion  that  what  oartlcular  perron  Is  the  head  of  a fam- 
ily always  depends  on  the  peculiar  facts  surrounding  each 
particular  case.  In  some  Instances  it  might  be  tne  hus- 
band and  In  another  the  wife,  or  In  some  Instances  some 
other  member  of  the  family. 


2. 

On  the  question  of  the  right  of  a taxpayer  to  pro- 
cure a restraining  order  or  writ  of  prohibition  against 
holding  election  above  referred  to. 

What  seems  to  be  the  -eneral  rule  is  stated  In  32 
C.  J.  255, which  reads: 

"In  the  absence  of  statute  conferring  juris- 
diction, the  general  rule  Is  that  an  Injunc- 
tion will  not  Issue  to  prevent  the  holding 
of  an  election  whether  the  election  Is  Il- 
legal or  not,  and  that  this  Is  so  whether 
the  election  relates  to  the  filling  of  public 
office  or  other  matters,  such  as  changes  In 
boundaries  or  political  subdivisions  and 
kindred  matters." 


After  the  holding  of  such  an  election, If  the  pro- 
position purports  to  carry  and  If  it  Is  not  held  In  com- 
pliance with  the  provisions  of  Section  8246, the  Game  and 
Fish  Commissi  oner  might  be  compelled  by  mandamus  to  issue 
a hunting  license  to  a person  In  any  particular  county 
otherwise  entitled  thereto,  or  if  the  Game  and  Fish  Depart- 
ment should  Issue  a hunting  license,  notwithstanding  the 
election,  and  the  person  holding  same  should  proceed  to 
hunt  quail  in  a county  where  such  election  had  been  held 
and  should  be  prosecuted  therefor,  the  defendant  In  such 
a case  could  try  out  the  question  of  whether  or  not  the 
provisions  of  Section  8246  had  been  complied  with,  as  a 
defense  to  the  prosecution-  If  the  section  had  not  been 
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compiled  with  the  prosecution  could  not  be  maintained. 

This  defense  was  made  in  many  cases  Involving 
the  validity  of  the  adoption  of  the  old  local  option 
law  and  we  see  no  reason  why  the  rule  would  not  apply 
in  this  case.  ‘ * 


Yours  very  twly. 


GILBERT  LAMB 

Assistant  Attorney  General, 


APPROVED: 


BWiUcKlrtfitfiK. 

Attorney  General, 


GL:LC 


T ES  TOWNS  & VILLAGES:  Publication  of  notice  to  contractors  for 

bids  must  be  in  accordance  with  Section* 
13745,  R.  S.  Mo.  1929. 


November  1,  1934. 


don.  Carl  E • Calvert 
Representative  of  Clark  County 
Kahoka,  Missouri 


Dear  Mr.  Calvert: 


Your  letter  of  uctober  17,  1934,  supplemented  by  your 
letter  of  October  25th,  received,  with  request  for  an  opinion 
on  the  questions  submitted  therein.  ve  are  herewith  setting 
forth  both  of  said  letters,  as  follows: 

(uctober  17 1 ) 

"I  am  writing  you  or  your  of lice  in  behalf 
of  my  constituents;  Mayor,  Council nen  and 
Cltisens  of  the  City  of  Kahoka,  Mo. 

"They  are  about  in  the  act  to  pibllsh  notice 
to  bidders  in  their  P.  W.  A.  Work  of  the 
construction  of  a Public  Leverage  system. 

They  having  contracted  with  U.  S.  Govern- 
ment loan  to  carry  and  construct  a Public 
Sewerage  for  within  the  City  of  Kahoka, 

Missouri;  amounting  in  the  sum  of  £35,000. 

00  and  a Grant.  Section  #7074  does  not 
state  the  number  of  weeks  that  the  Notice 
contractor  - bidders  should  be  published, 
to  appear  in  a weekly  newspaner. 

"A  written  opinion  coming  from  your  oftice 
would  be  much  appreciated,  and  requested 
for  the  reason  the  City  is  contracting  with 
the  Government . " 


(October  25th; 

"I  an  sorry  to  have  furnished  you  inadequate 
information  in  my  letter  of  uctober  17, 

1934  relative  to  length  of  the  period  of 
advertising  for  bids  on  a municipal  project 
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in  a fourth  class  city. 

"As  you  nay  know  It  seems  that  legal  ques- 
tions pertaining  to  engineering  matters 
are  not  within  the  scope  of  every  day 
practice  of  lawyers  in  small  cities,  and 
Information  which  has  been  gathered  on 
the  above  matter  is  some -hat  contradictory. 
Therefore,  in  order  that  my  City  may  be 
correct,  I am  attempting  to  be  more  ex- 
plicit in  my  request. 

"The  situation  is  as  follows: 

"1.  Kahoka,  Missouri  is  a City  of  the 
fourth  class. 

2.  irect  Obligation  bonds  have  been  voted 
for  the  construction  of  a sewer  system 
and  disposal  plant. 

3.  Plans  and  specifications  have  been  pre- 
pared. 

4.  The  estimated  cost  of  the  project  is 
*47.000. 

5.  The  A.  has  approved  the  project 

and  made  the  allotment  for  it. 

6.  There  are  three  weekly  newspapers  in  the 

City  of  Hahoka. 

7.  The  P.  .v.  A.  standard  requirements  as  to 
advertising  for  olds  is  that  on  all  pro- 
ject, 'Notice  to  Contractors'  (advertise- 
ment for  bldsj  must  be  published  for  two 
weeks  prior  to  the  receiving  and  opening 
of  bids. 

8.  hat  1 8 the  State  requirement  relative 
to  the  length  of  time  which  such  adver- 
tisement must  be  published?  In  other 
words,  does  the  advertisement  'Notice  to 
Contractors'  have  to  be  published  in  two, 
three,  four  or  more,  consecutive  weekly 
Issues  of  a local  newspaper;  ilso  does 
it  have  to  be  published  in  a newspaper 
having  a minimum  c lrculation  of  any 
stated  figure?" 
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V.e  note  that  the  City  of  Kahoka,  a city  of  the  fourth 
class*  has  voted  direct  obligation  bonds  for  the  contructlon 
of  a sewer  system  and  disposal  plant;  that  the  plans  and 
specifications  have  been  prepared  and  the  estimated  cost  of 
the  project  Is  „ 47, 000.  Your  Inquiry  Is:  hat  do  the  Missouri 

statutes  require  as  to  the  length  of  time  advertisements  for 
bids  or  notices  to  contractors  should  be  published,  the  number 
of  weekly  Insertions,  and  whether  said  publications  should  be 
puollshed  In  a newspaper  having  a mini  ■mum  circulation  or  notV 

It  is  our  opinion  that  section  13745,  R.  S.  Mo.,  1929, 
is  applicable  to  the  questions  submitted  in  your  letter;  which 
section  is  as  follows: 

"No  contract  shall  be  made  by  an  officer 
of  this  state  or  any  board  or  organisation 
existing  under  the  laws  of  this  state  or 
under  the  charter,  laws  or  ordinances  of 
any  political  subdivision  thereof,  having 
the  expenditure  of  public  funds  or  moneys 
provided  by  appropriation  from  this  state 
in  whole  or  in  part,  or  raised  in  whole 
or  in  part  by  taxation  under  the  laws  of 
this  state,  or  of  any  political  subdivi- 
sion thereof  containing  500,000  Inhabitants 
or  over,  for  the  erection  or  construction 
of  any  building,  improvement,  alteration 
or  repair,  the  total  cost  of  which  shall 
exceed  the  sum  of  ten  thousand  dollars, 
until  public  bids  therefor  are  requested 
or  solicited  by  advertising  for  ten  days 
in  one  paper  in  the  county  in  which  the 
work  is  located;  and  if  the  cost  of  the 
work  contemplated  shall  exceed  thirty- 
five  thousand  dollars,  the  same  shall  be 
advertised  for  ten  days  in  the  county 
paper  of  the  county  in  which  the  work  is 
located,  and  in  addition  thereto  shall 
also  oe  advertised  for  ten  days  in  two 
dally  papers  of  the  state  having  not  less 
than  fifty  thousan d dally  circulation; 
and  in  no  case  shall  any  contract  be  award- 
ed when  the  amount  appropriated  for  same 
is  not  sufficient  to  entirely  complete  the 
work  ready  for  service.  The  number  of  such 
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"public  bids  shall  not  be  restricted  or 
curtailed,  out  shall  be  open  to  all 
persons  complying  with  the  terms  upon 
which  such  bids  are  requested  or 
solicited. " 


We  think  that  the  publication  should  be  in  accordance 
vith  this  seotion.  of  course  you  should  follow  the  requirements 
of  the  ordinance  as  to  the  publication  of  notice  to  contractors* 
if  such  require,  ent  is  made  in  the  ordinance*  and  you  should 
also  follow  the  Public  ?orks  administration  standard  requirements 
as  to  advertising  for  bids*  which,  as  you  stated  in  your  letter* 
must  be  published  for  two  consecutive  weeks  prior  to  the  open- 
ing and  receiving  of  the  bids.  Inasmuch  as  the  work  contemplated 
will  exceed  thirty-five  thousand  dollars,  the  same  should  be 
published  for  ten  days  in  the  county  paper  of  the  county  in  shich 
the  work  is  located*  and  this  means  at  least  for  two  consecutive 
weeks;  and  in  addition  thereto  shall  also  be  advertised  for  ten 
days  in  two  daily  papers  of  the  state,  having  not  less  than  fifty 
thousand  dally  circulation*  the  first  insertion  in  each  instance 
to  be  at  least  ten  da^ s prior  to  the  day  of  letting. 

Ve  do  not  have  all  of  the  proceedings  or  the  transcript 
which  you  are  required  to  furnish  to  the  Rtate  Auditor,  yet  we 
think  that  from  the  statements  outlined  in  your  letters  that  If 
you  will  fillow  the  provisions  of  ectlon  13745*  supra*  no 
questions  can  be  raised  as  to  the  legality  of  the  notices  to 
the  contractors. 

If  there  is  anything  further  we  shall  be  glad  to  comply 
with  your  request. 


Very  truly  yours* 


COVELL  R.  HEWITr 

Assistant  Attorney  - General . 


APPROVED: 


R^Y  KC/.iT  ;H  J.C  K 
Attorney-General . 


CRHjEO 


TAXATION:  Puti  ication  for  sale  must  be  made  In  reasonable  time 
before  cate  of  sale  under  Senate  Bill  94,  Pass  of  Mo* 
1933,  page  445. 


November  3,  1934. 


Hou.  Tom  Carlton 

Treasurer  4 Ex-Offlclo  Collector 

Barton  County 

Lamar,  Missouri 


Dear  Mr.  Carlton: 

Acknowledgment  la  herewith  made  of  your  request  for 
an  opinion  of  this  office  reading  as  follows: 

"Ve  only  have  a very  few  tracts  of  land  that 
have  delinquent  taxes  for  1928,  and  our  Pro- 
secuting Attorney  ha6  advised  us  that  If  we 
prepare  a list  of  1928  and  1929  taxes  and 
publish  them  before  the  last  day  of  the  year 
for  next  November  1935  sale,  we  are  within 
the  statutes  and  I want  to  know  if  that  Is 
your  opinion  also." 

k portion  of  Seotlon  9952b,  page  430,  Laws  of  Missouri, 
1933,  referring  to  the  publication  of  the  lists  of  delinquent 
lands  and  lots,  provides  as  follows: 

"The  county  ooli-ector  snail  cause  a copy  of 
such  list  of  delinquent  lands  and  lots  to  be 
printed  In  some  newspaper  of  general  circula- 
tion and  published  In  the  oounty,  for  three 
consecutive  seeks,  one  Insertion  weekly,  be- 
fore such  sale,  the  last  Insertion  to  be  at 


It  appears  that  the  object  of  the  delinquent  list  of 
lands  and  lots  Is  to  serve  two  purposes.  First,  to  notify  the 
delinquent  taxpayer  that  delinquent  taxes  remain  unpaid  against 
his  land  ahdtthat  unless  the  taxes  are  paid  the  tax  certificate 
will  be  sold  therefor;  and  second,  to  advise  any  party  who 
might  be  interested  In  the  purchase  of  the  delinquent  tax 
certificate  as  to  the  location  of  the  land  for  which  the  certi- 
ficate Is  to  be  sold,  and  the  amount  of  taxes,  penalties  and 
costs  due  thereon.  It  should  be  kept  In  mind  that  the  purpoaa 
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of  any  notice  should  have  some  reasonable  relation  to  the  trans- 
action or  proceeding  of  which  It  purports  to  give  notice,  and 
unless  such  relationship  exists  the  notloe  will  hare  failed  to 
eerve  Its  purpose. 

Yhlle  It  Is  true  that  the  foregoing  section  provides 
that  the  last  publication  shall  be  at  least  fifteen  days  prior 
to  the  first  Monday  of  ffovember,  this  provision  must  be  given  a 
reasonable  construction  so  as  to  effect  the  purpose  contemplated 
by  the  legislative  not.  It  was  undoubtedly  Intended  by  the 
Legislature  that  the  last  publication  should  be  made  on  some  day 
between  the  13th  and  30th  of  ootober.  A publication  eo  mode  would 
give  the  delinquent  taxpayer  a last  op  ortunlty  In  which  to 
raise  a fund  sufficient  to  redeen  his  property,  and  would  also 
notify  prospective  bidders  of  the  sale  a reasonable  time  prior 
to  the  sale,  eo  that  they  could  mate  necessary  arrangements  to 
appear  ana  bid  at  the  sale.  The  notice  as  suggested  In  your 
communication  would  be  entlttfej  unconstitutional  for  either  of 
the  objects  suggested  because  to  great  a time  elapses  between 
the  date  of  the  publication  of  the  notice  and  the  date  of  the  sale. 
True,  such  a construction  might  be  placed  upon  the  bare  words  of 
the  statute,  but  as  stated.  In  the  case  of  state  ex  rel.  vs. 

Trustses  of  ■1111am  Jswell  Collet , ?34  Vo.  399-313,  quoting  from 
Sutherland  on  Statutory  Construction: 

••  • • * A thing  which  le  within  the  object, 
spirit  and  the  meaning  of  the  statute  Is  as 
much  within  the  statute  as  If  it  were  within 
the  letter.  Conversely,  a thing  which  Is  not 
within  the  intent  and  spirit  of  e statute  Is 
not  within  the  statute,  though  within  the 
letter. • ■ 

In  our  opinion  this  provision  of  3enate  Bill  94  auet 
be  given  a reasonable  construction,  one  which  will  effectuate  the 
purpose  of  the  act.  Ae  stated  In  Bowers  vs.  Kansas  City  Public 
Service  Company,  41  S.  (2d)  810-816: 

••  * • In  construing  a statute,  the  oourt 
must.  If  possible,  give  effect  to  the  whole 
and  every  part  thereof,  provided  the  inter- 
pretation reached  is  reasonable,  and  not  In 
conflict  with  the  legislative  Intent.*  • •• 
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Toe  construe  ion  suggested  In  your  communication  falls 
to  satisfy  either  of  the  requirements  of  the  foregoing  rule. 


COMCuUSIOM. 


It  is  therefore  the  opinion  of  this  office  that  the 
publication  suggested  in  your  letter  would  be  insufficient  and 
would  not  be  a valid  foundation  for  a lawful  sale  next  November 
of  delinquent  taxes  uader  the  provisions  of  Senate  dill  94,  page 
425  et  s«m.  Laws  of  Missouri,  1933. 


APPRO  VxD* 


Respectfully  submitted. 


e_-«_ 


KA  f C.  *ALTI£R,  Jr. 
Assistant  Attorney  General 


ROT  McKlttrlck 
Attorney  General 


HuUMM 


NEPOTISM: -Depth  of  wife  of  director  terminates  the  rel^tion- 
SCrOOL  shin  by  affinity,  Unless  there  pre  children  of 

oiSTRiCTS:  the  marriage  now  1 ivinsr. 


Hon.  Clarence  Cannon, 
Member  of  Congress, 
House  Office  Building, 
'Vnshington,  D.  C. 


December  19,  1934. 


PILED 


Dear  Mr.  Cannon: 

We  are  acknowledging  receipt  of  your  letter 
in  which  you  inquire  as  follows: 


"One  of  my  constituents  who  is  a 
school  director  in  a country  district 
school  desires  to  vote  for  one  of  the 
candidates  for  appointment  as  teacher 
in  the  scnool  but  write  to  know  if 
under  the  inhibition  prohibiting  di- 
rectors from  voting  for  relatives  by 
•consanguinity  of  affinity*  he  can 
vote  for  a relative  of  his  first  wife 
now  deceased.  He  has  married  the 
second  time  and  wishes  to  know  if  the 
relatives  of  his  deceased  wife  come 
within  the  prohibition  proposed  by 
the  law. 


Shall  appreciate  it  if  you  can  ad- 
vise me  in  response  to  his  inquiry. " 

Section  13  of  Article  XIV  of  the  Constitution 
of  Missouri,  provides  as  follows: 

"Any  public  officer  or  employe  of  this 
state  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said 
office  or  employment,  have  the  right 
to  name  or  appoint  any  person  to  ren- 
der service  to  the  State  or  to  any 
political  subdivision  thereof,  and  who 
shall  name  or  appoint  to  such  service 
any  relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her  office 
or  employment. M 

The  foregoing  constitut ional  provision  makes 
no  provision  regarding  the  death  of  the  soouse  as  to  whether 
or  not  the  relationship  by  consanguinity  or  affinity  is 
terminated.  s'!e  find  no  decisions  in  this  State  dealing 
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with  the  subject.  However,  the  rule  as  laid  down  in  3 C.  J. 
is  as  follows: 


"Death  of  the  snouae  terminates  the 
relationship  by  affinity.  If,  how- 
ever, the  marriage  has  resulted  in 
issue  who  are  still  living,  the  re- 
lationship by  affinity  continues." 

The  decisions  are  not  harmonious  regarding 
this  ouestion.  Some  of  the  decisions  hold  that  while 
the  relationship  by  consanguinity  is  in  its  nature  in- 
capable of  dissolution,  that  the  relationship  by  affinity 
ceases  with  the  dissolution  of  the  marriage  which  produced 
it.  Kirby  v.  State,  89  Ala.  63;  Blodget  v.  Brinsmaid,  9 
Vt.  37.  On  the  other  hand  some  decisions  are  to  the 
effect  that  the  relationship  by  affinity  is  not  dissolved 
where  there  are  issue  of  the  marriage  who  are  still  living. 
Dearraond  v.  Dearmond,  10  Ind.  191;  Bigelow  v.  Sorague, 

140  Mass.  425. 


Hot  having  any  decision  on  the  question  in 
this  State  and  not  being  able  to  reconcile  all  the  de- 
cisions of  other  jurisdictions,  we  have  followed  the 
rule,  in  interpreting  Section  13  of  Article  XIV,  that 
toe  death  of  the  spouse  does  terminate  the  relationship 
by  affinity  unless  there  are  children  of  the  marriage 
still  living.  The  reasonable  rule  would  seem  to  be  that 
death  should  terminate  the  relation  by  affinity  because 
it  terminates  the  marriage  from  which  the  relationship 
of  affinity  exists.  However,  as  a matter  of  public 
policy,  where  there  are  ohildren  of  the  marriage  still 
living,  then  it  would  seem  that  the  relationship  should 
continue  even  though  one  of  the  spouses  has  passed  away. 

It  is  our  view,  therefore,  that  the  death 
of  the  wife  of  the  director  would  terminate  the  rela- 
tionship by  affinity  unless  there  are  children  of  the 
marriage  now  living. 


Very  truly  yours. 


Ai'P  <GVED: 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


RCY  cK  I r TRICK  , 
Attorney  General. 


F ;H:8 


SCHOOLS: -Under  Section  9261,  R.  3.  Mo. 

scbn o l nu ro oses  if  e i xt y- f i ve 
th  town  districts. 


1 QpQ 

J.  j 

cents 


the  maximum  levy  for 
in  districts  other 


January  30,  1934. 


Mr.  C.  H . Carson,  Secretary, 

Or an 4 view  Consolidated  Schools, 
Ring  City,  Missouri. 


Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 

"The  board  of  the  Grandview  Consolidated 
School,  Number  1,  Gentry  County,  has  re- 
quested me  to  write  you  in  regard  to  what 
would  be  the  legal  levy  for  a consolidated 
school.  We  have  a levy  of  11.10  for  school 
purposes.  The  Bell  Telephone  Company 
states  it  is  illegal  and  refuses  to  pay 
the  full  amount.  They  will  pay  65  cents 
for  school  ourposes  plus  20  cents  for  the 
bond  and  interest. 

Please  inform  me  as  to  whether  or  not  the 
board  can  collect  the  full  amount.1* 


The  Attorney  General  is  only  authorized  to  render 
official  opinions  to  state  officials  and  Prosecuting  Attorneys. 
While  -we  cannot  render  you  an  official  opinion  in  this  matter, 
we  advise  you  that  Section  9261,  R.  S.  Mo.  1939,  provides 
that: 


The  levy  thus  extended  shall  not  exceed 
in  any  one  year  as  follows:  For  building  pur- 
poses, one  per  centum  in  town  school  districts, 
and  not  more  than  sixty-five  cents  on  the  one 
hundred  dollars  in  other  districts;  for  school 
purposes,  one  per  centum  in  town  school  dis- 
tricts, and  not  more  than  sixty-five  cents  on 
the  one  hundred  dollars  in  other  districts; 
for  sinking  fund,  forty  cents  on  the  one  hun- 
dred dollars'  valuation,  and  a sufficient 
amount  to  pay  interest  on  bonded  indebtedness; 
***** 

* 


You  do  not  state  whether  this  is  a town  school  district 
and  from  your  letter  we  assume  that  it  is  not.  Such  being  true, 
for  school  purposes,  the  maximum  levy  for  districts  other  than 
town,  districts  is  sixty-five  cents  on  the  one  hundred  dollars; 
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Mr.  C.  H.  Or  ion, 

for  sinking  ftmd  the  maximum  of  forty  cents  and  a sufficient 
amount  to  pay  the  interest  on  bonded  indebtedness.  If,  by 
your  letter,  you  mean  that  you  have  levied  $1.10  for 
* school  purposes,"  that  is  in  excess  of  the  maximum  permitted. 
However,  if  the  51.10  le#y  includes  the  levy  for  school  purposes, 
sinking  fund  and  interest  on  the  bonded  indebtedness,  it  may 
be  legal,  depending  upon  whether  or  not  the  levy  for  "school 
imrposes*  and  sinking  fund  exceed  the  maximum  set  out  in  the 
above  section. 


Very  truly  yours. 


Attorney  General. 


FlVKlS 


MJTOMOPILE  DIALERS: 


Automobile  dealer  opening  brench 
offices  in  other  towns  must 
register  eaoh  place  of  business 
maintained  under  a different 
dealer's  registration  number* 


Janu?ry  30th 
1 9 3 4. 


Hon.  B.  M.  Casteel,  .Superintendent, 
Missouri  ^tate  Hlghwoy  Patrol, 
Jefferson  City,  Missouri. 

Tear  Mr.  Casteel:- 


«e  have  your  letter  of  November  27,  1933,  in  which  wee 
contained  a requeet  for  an  opinion  as  follows: 

"This  question  in  regard  to  the  use  of 
dealers  registration  plates  has  been  raised: 

'A  dealer  aa  defined  in  Section  7759 
R.  3.  Mo.  1929,  whose  home  of flee  is  in  Kansas  City, 
has  opened  branches  in  several  other  towns.  Must 
each  place  of  business  maintained  by  this  dealer  be 
registered  under  a different  dealer's  registration 
number?' 


"ThanKing  you  in  advance  for  your  opinion 
In  this  matter,  I am, 

Yours  very  truly, 

B.  M.  CASTKZL, 

Superintendent, 

By  L*  B.  Howard, 

Captain,  Cmdg.,  HQ  Troop." 

In  construing  the  statutes  on  the  matter  above  referred 
to  we  are  not  aided  by  asy  deelslons  of  this  state.  The  matter  has 
never  been  before  our  courts  nor  so  far  es  we  are  able  to  discern 
has  It  been  before  the  courts  of  other  states.  A study  of  the 
wording  of  the  statutes  in  question,  however,  and  an  application  of 
the  rudimentary  principles  of  statutory  construction  enables  us  to 
render  what  we  consider  to  be  an  equitable  and  just  opinion  in  the 
premises. 


>eetlon  7759,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  fallows: 

"Sec.  7759.  r«f inltlons.— .Vherever  in  this 
article,  or  in  any  proceeding  under  this  article,  the 
following  words  or  terms  are  used,  they  shall  be  deemed 
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and  taken  to  hare  the  meanings  ascribed  to  them 
as  follows:  * * * ♦ * ’Dealer*.  Any  person,  firm, 
corporation,  association,  agent  or  sub-agent  en- 
gaged in  the  sale  or  exohange  of  new,  used  or  re- 
constructed motor  vehicles  or  trailers. " 

Seotion  7764,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 

"See.  7764.  Registration  of  manufacturers 
and  dealers.— (a)  All  manufacturers  and  dealers 
shall,  instead  of  registering  each  motor  vehicle 
manufactured  or  dealt  in,  make  application  upon  a 
blank  to  be  furnished  by  the  commissioner  for  a 
distinctive  number  for  all  the  motor  vehicles  owned 
or  controlled  by  such  manufacturer  or  dealer,  said 
application  to  contain:  (1)  a brief  description 
of  eaoh  type  of  motor  vehicle  manufactured,  or  dealt 
in,  including  character  of  the  motive  power,  amount 
thereof,  stated  in  figures  of  horsepower,  and  (2) 
the  name  and  business  address  of  such  manufacturer 
or  dealer;  (FJ  the  weight  and  rated  live  load 
capacity  of  commercial  motor  vehicles." 


With  advertenoe  to  the  part  of  Section  7759  above  quoted 
we  notice  that  the  definition  of  the  word  " dealer*  is  quite  broad* 

The  use  of  the  words  "agent  or  sub-agent"  is  llltminating.  Ob- 
viously this  could  not  mean  that  every  salesman  working  for  a motor 
oar  company  would  have  to  have  a separate  dealer's  registration. 

The  only  sensible  meaning  then  is  that  the  words  must  refer  to  separ- 
ate places  of  business,  or  branches,  of  a oentral  dealer. 

Proceeding  then  to  the  part  of  Seotion  7764  above  quoted 
we  see  the  provisions  for  the  registration  of  "dealers"  as  defined  in 
the  earlier  section.  Since  it  was  the  obvious  intent  of  the  legis- 
lature to  include  suoh  branches  in  the  definition  of  the  word  " dealer" , 
this  orovlsion  must  apply  to  such  branches.  Let  it  further  be  noted 
that  subseetlon  (a)  (2)  of  Seotion  7760  provides  that  "the  name  and 
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business  address"  of  the  dealer  shall  be  furnished  in  the  application. 
This  Information  Is,  of  course,  required  so  that  each  registration 
number  and  duplicate  numbers  may  be  allocated  to  oars  operating  out 
of  a single  definite  address,  thereby  providing  a check-up  for  the 
various  agencies  of  law  enforoonent.  It  will  also  be  noted  that  the 
words  "nems  and  business  address"  are  not  plurulined  but  ars  singular, 
evidencing  the  legislative  conception  that  business  could  only  be  done 
at  one  address  under  the  same  registration  number. 

The  above  reasoning  proceeds  in  harmony  with  the  obvious 
legislative  Intent  and  sines  It  is  a wsllknown  rule  of  law  that,  where 
possible,  effect  must  be  given  to  the  legislative  Intent  expressed  or 
implied,  ws  feel  that  our  view  must  be  In  accordance  therewith.  In 
other  words,  if  a denier  opens  branches  In  other  places  each  place  of 
business  must  be  under  e different  registration  number. 


Very  truly  yours. 


C'BJr  :LC 


CHAS.  M.  H0W2XL,  Jr. 
Assistant  Attorney  General. 


Approved: 


Attorney  OeneraTT 


/>  MOTOR  VEHICLE  - RSGI  STRATI  ON  - 


3HALL  THA0T0R3  AS  DEFINED  IN  THE 
MISSOURI  MOTOR  VEHICLE  LAW.  OPERATED 
IN  CONNECTION  WITH  ROAD  CONSTRUCTION 
WORK  ON  HIGHWAY?  BE  REQUIRED  TO  CARRY 
REGISTRATION  PLATES? 


i 

Th/)G  1 


’)  ■ 


Honnraole  B.  M.  Cratael , Superintendent 
i ss.uri  State  Highway  Patrol 
Jefferson  City,  Missouri 


Attention:  Captain  L.  B.  Howard. 


Dear  Sir; 


Your  letter  of  Inquiry,  January  30,  1934, 
relative  to  the  arrest  of  A.  w.  Mosley  while  operating 
a traotor  on  highway  71  without  license  plates,  received t 
stating  further  this  operation  was  not  a'  construction  ac- 
tivity since  the  tractor  was  merely  being  moved  from  a 
finished  road  job  to  a project  about  to  start,  and  desir- 
ing an  opinion  as  to  whether  or  not  a traotor,  as  defined 
in  the  Missouri  Motor  Vehicle  law  as  stated  herein  is 
require^  t oarry  registration  plates. 

In  reply  to  your  inquiry,  I will  state  first 
that  Jectiun  5364,  as  amended  by  Session  acts  of  1931  at 
pa^e  304,  ives  the  following  definition: 

"(a)  The  term  'motor  vehicle',  when 
used  in  this  act,  >j»e&n3  • ny  automo- 
bile, automobile  truck,  motor  bus, 
truck,  bus,  or  onv  other  seif-pronellec' 

Sdt  djrren  ^on 

ueotlon  7761,  R.  3.  Mo.  1929,  says: 

*(a)  -.very  owner  of  a motor  vehlole  or 
trailer,  which  e all  be  operated  or 
driven  upon  the  highways  of  this  state, 
shall,  exoent  as  herein  otherwise  ex- 
pressly provided,  cause  to  be  filec , by 
mail  or  otherwise,  in  the  office  of  the 
oonuni  so  loner,  an  application  for  registra- 
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tion  on  a blank  to  be  furnished  by 
the  ooijBiesioner  for  that  pumose, 
* • • •. 


"(b)  Upon  the  filing  of  suoh  appli- 
cation, exhibition  of  certificate  of 
ownership  and  the  payment  of  the  fees 
hereinafter  provided,  the  commissioner 
shall  assign  a number  to  such  motor 
vehicle,  and  without  other  expense 
to  the  applicant  shall  issue  and  de- 
liver to  the  owner  a certificate  of 
xegistr&tion  in  such  form  as  the  com- 
missioner shall  prescribe,  and  a plate, 
or  a aet  olates.  bearing  such  num- 
oerT" 


Under  Section  7776,  R.  3.  Mo.  1939,  the  laet 
paragraph  of  sub-section  "b"  ptobldes  that 

"in  special  oases  motor  vehicles  whose 
weight,  including  loads,  exoeed  those 
herein  prescribed  may  be  operated  under 
special* permits  granted  as  hereinafter 
provided. • 


And  paragraph  "g"  pr  vides: 

"Farm  tr&otors  when  using  the  highways 
in  traveling  from  one  field  or  farm 
to  another  or  to  or  from  places  of  de- 
livery or  repair  are  exempt  from  the 
provisions  of  this  article  relating 
to  registration  and  display  of  number 
plate a,  but  shall  comply  with  all  the 
other  provisions  hereof." 

These  parties  crjmot  claim,  as  an  excuse  that 
this  was  a farm  tractor  under  the  last  above  quoted  oara-.raph. 

They  cannot  claim  that  they  were  actually  work- 
ing on  the  highway  as  they  had  finished  the  work  they  were 
working  on,  so  that  they  were  not  in  the  employe  of  the  3tate 
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3eotlon  7767,  R.  3.  Mo.  of  1339,  states  that 
the  ooramisaloner  shall  IsBue  certificates  for  all  oars  owned 
by  the  State  of  Missouri  ana  shall  assign  for  each  of  such 
oars  two  plates  bearing  the  words  "State  of  Missouri,  Official 
Car  • • • •,  with  the  number  inserted  thereon,  which  plate 
shall  be  displayed  on  such  cars  when  they  are  being  used  on 
tne  hlgnw&y.  Yhls  section  also  provides: 

*Jfo  officer,  or  employe  of  the 
municipality,  county  or  sub- 
division, or  any  other  person 
shall  operate  suoh  a mot  ,r 
vehicle  unless  same  is  marked 
ae  herein  provided,  ••••*. 

Tne  general  purpose  of  the  lav  is  to  require 
every  person  operating  a "no tor  vehicle"  ( hereinbefore  de- 
fined) to  carry  a tag  or  plate  bearing  numbers  easily  identi- 
fied and  checked  up  on  (in  case  of  acoidents  or  other  mishaps). 

Tne  statute  should  be  oonstrued  accordingly  and  its  general  purpose, 
when  being  oonstrueu,  should  not  be  overlooked. 


19, 


It  i 8 our  opinion  under  the  oirounstances  detailed 
and  from  the  faet  they  failed  to  have  a special  permit,  and 
that  they  failed  to  have  regular  plates,  or  failed  to  nave 
special  license  plates  mentioned  and  provided  for  ae  herein 
above  referred  to,  as  they  do  not  come  under  any  exceptions  of 
the  lav  herein  referred,  they  would  be  and  are  required  to  carry 
registration  plates  when  on  the  highway  under  the  foots  above 
enumerated,  and  are  liable  under  the  law  for  failure  to  do  so. 


R)C6  v.  Kansas 
■3m>oly  Co.  v.  ] 
Downing  v.  La  3 
Keene  v.  WyoTt. 


yiiifii.  itt-JLi- 

< App.  1.0. 


, 111  Mo. 
pp.  l.c.  328. 

20^  App.  l.c.  515, 

Mo.  1.0.  16. 


Yours  very  truly. 


Apple  VED: 


uY  licKITT  IOK 
Attorney-General . 


0K('R02  B.  IBB  TREK 
Assistant  Attorney-Oeneral. 
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TAXATION  - Last  assessment  defined,  - Formula  for  determining 
1934  rate  for  county  purposes. 

1 February  28,  1934. 


Fi  LED 


Hon.  J.  H.  Cary 
County  Clerk 
Carroll  County 
Carrollton,  Mo. 


■«  ' r ir : 


T©  have  your  request  of  February  19th,  1934, 
for  n opinion  upon  tho  following  facts: 


• "..hat  assessment  shell  be  used  in  de- 
termining the  county  rate  and  increase 
in  rote  under  section  9873?  Apparently 
the  supreme  Court  in  300  3.  • • 274  at- 
tempted to  base  tho  computation  of  the 
county  rate  on  the  "’last  completed  en- 
seasraent'1  which  for  1934  would  be  the 

1933  assessment. 

hen  the  1934  rate  is  fixed  by  tho  County 
Court  in  Nay,  only  the  real  and  personal 
property  assessments  have  been  fixed, 
while  the  utility  and  merchants  and  manu- 
facturers assessments  are  not  fixed  un- 
til in  -eptonber  or  October. 

momo  contend  th  t the  real  and  personal 
property  assessments  for  1934  and  the 
utility  and  merchants  end  manufacturers 

for  1933  shall  be  used  in  dotornining 
the  rate,  .iane  even  contend  that  the 

1934  assessment  shall  be  estimated  and 
rate  computed  on  it. 

It  sooras  to  me  that  the  *last  completed 
assessment"  means  the  complete  assessment 


jfs  - Hon,  J.  R.  Cory 


of  property  for  one  yeur  and  of  course 
in  liny  of  1954  the  only  complete  assess- 
nont  Is  that  of  1955* 

.'hat  assessment  shall  we  use  In  increasing 
our  rcte  under  the  ten  per  cent  Unit  over 
the  previous  yoar’s  levy  ns  authorized  by 
Section  9873? 


For  the  purpose  of  this  opinion,  we  ore  dividing 
it  into  two  divisions, 

1,  The  manning  of  "last  assessment  ’ • 

2,  The  formula  for  determining:  tho  1934  rate  for 
county  purposes. 


I. 

THS  IBS.  JIT  G OF  "LA3T  A^SCGKSIT " . 


Section  11  of  rticle  10  of  the  Missouri  Constitu- 
tion, in  part,  provides: 


"The  rnte  heroin  allowed  to  eaoh  county 
shall  be  ascertained  by  the  amount  of 
taxable  property  theroin,  according  to 
the  lost  assessment  for  ctote  and  comity 
purposes," 


Since  Section  9873,  R.  3,  ho,  1929  is  copied  from 
the  above  constitutional  provision,  limiting  tho  amount  thp t 
any  Comity  Court  may  levy  annuo  11  y for  county  purposes,  the 
valuation  referred  to  in  section  9873  me  ns  tho  last  full  as- 
sessment. The  uprene  Court  of  Kissourl  en  banc  (1927),  in 
t :te  ex  rel.  v,  Jt.  Louis  3.  F.  Ry,  Co.  300  . ••  274,  1.  c, 

276,  said: 
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"Thera  i3  nothing  in  article  10,  ec.ll,of 
the  Constitution,  which  requires  the  assess- 
ment, made  in  the  year  the  levy  is  made, and 
in  the  year  in  which  the  taxes  are  payable, 
to  bo  taken  as  and  for  the  *last  assessment.* 
The  term  ’last  assessment*  means  the  last 
completed  assessment.  The  abash  Case  so 
holds*  nee  also,  tate  ex.  rel. Carthage  v. 
Haokraann,?.87  $60.184, loc.clt. 188, 229  3.  • 

1078;  3teinbrenner  v.  3t. Joseph,  285  Mo. 

318,  loc.cit.  325,226  3.  tf,  890;  State  ax  rel. 
Dexter  v.  Gordon, 251  Mo.  303,  loc.  cit.309, 

158  S.W.  683.  It  must  therefore  be  regarded 
ns  finally  settled  in  this  state  that  the 
words  *last  assessment,*  as  used  in  article 
10,  >eo.llt  and  in  article  10,  ec.12,  of 

the  Constitution,  mean  the  1 >st  completed 
assessment • ■ 

The  term  ’last  assessment*  is  Merely  an 
arbitrary  measuring  rod  which  is  not  neces- 
sarily accurate  at  the  time  it  is  applied. In 
fixing  the  limit  of  indebtedness  under  art i ole 
10,  ec.12, the  ’assessment  next  before  the 
last  assessment*  is  used  as  the  measuring 
rod, notwithstanding  the  actual  assessed  val- 
ue in  the  taxing  district  may  have  markedly 
increased  or  decreased  between  the  date  of 
such  ’assessment  next  before  the  last  assess- 
ment* and  the  time  when  th§  particular  bonds 
are  voted.  «•****♦*♦ 


"Thus  the  county  court  is  at  least  au- 
thorized end  empowered  to  raa’ce  the  levy  for 
county  purposes  at  its  May  term  and,  in 
fixing  the  rate  of  such  levy,  the  court  is  gov- 
erned by  the  last  assessment , which  means 
the  last  assessment  completed  at  the  time 
such  levy  is  made. It  oan  me^n  nothing 
else.  If  the  assessment  for  the  current  year 
is  completed  at  the  time  the  levy  is  made, 
well  and  good.  That  assessment  can  be  used 
as  the  measuring  rod  to  ascertain  the  rate 
which  can  legally  be  levied.  If  the  assess- 
ment for  the  current  year  is  not  complete  at 
that  time,  then  the  completed  assessment  for 
the  previous  year  must  be  used." 
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It  i3,  therefore,  the  opinion  of  this  office  that  the 
terra  "Inst  assessment"  weans  the  Inst  full  assessment,  including 
all  forms  of  property  subject  to  taxation,  t nd  for  the  purpose 
of  the  1934  levy  is  the  1933  assessment  made  • s of  Juno  1st, 

1932  and  thereafter. 


II. 

THr:  FORMULA  /OR  )£T  :a  ini  G THE  1954  R T5  FOR 
GCUTTY  PURPOSES. 


lection  9875  R.  o.  Mo.  1929,  in  part,  provides: 


"the  county  court  shall  not  have  power 
to  order  a rete  of  tax  levy  on  real  or 
personal  property  for  the  year  1921 
which  shall  produce  more  than  ton  per 
cant  in  excess  of  tha  amount  produced 
mathematically,  by  the  rat©  of  levy 
ordered  in  1920,  r nd  in  no  subse  uent 
year  may  any  county  court  or  any  officer 
or  officers  noting  therefor,  order  a 
rat©  of  tax  lovy  th:  t will  produce  math- 
ematically more  than  ton  per  cent  in 
excess  of  the  taxes  levied  for  the  pre- 
vious year." 


It  must  be  borne  in  mind  that  any  tax  lovy  on  real 
end  personal  property  is  subject  to  the  limitations,  based  upon 
last  assessments’,  os  set  out  in  rticle  10,  lection  11,  of  the 
Missouri  Constitution. 

The  fair  meaning  of  lection  9873,  above  set  out,  is 
that  the  taxes  levied  on  reel  end  personal  property  in  a county 
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for  1933,  Units  the  right  of  tho  county  court  to  collect  on 
real  and  personal  property  taxes  for  1934  fron  such  property 
totaling  more  th-  n ten  per  oent  in  excess  of  the  1933  anticipated 

rovonuo • 

The  rcnximtxa  rote  of  levy  for  1934  is  determined  by  mul- 
tiplying the  1934  rate  tines  tho  lost  full  assessment,  divided  by 
the  unit  of  value  for  esses  nent  purposes,  the  result  of  whioh 
will  equal  the  previous  year’s  anticipated  revenue  plus  ten  per 
cent.  .t a ted  in  other  terms: 


L:  st  full  assessment 

Rete  x KO  = lrevious  year’s  anticipated 

revenue,  plus  ton  per  cent. 

ssuminr  tho  following  facts  for  tho  purpose  of  the  formula: 


R = Rote  of  levy. 

,.<4,000,000  a If: s t full  year  assessment  (1933). 
$100.00  s Unit  of  value  for  tax  purposes. 
■$16,000  s lrevious  year’s  anticipated  revenue. 

The  formula  would  then  reed: 

R x 4^000^000  = (16,000  + 10?)  . $17,600. 

100 

R s 44^  rote. 


It  is,  therefore,  the  opinion  of  this  office  that  the 
1934  noximaa  rate  of  levy  for  county  purposes  o >n  be  fixed  by  tho 
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county  court,  subject  to  the  const ituti one 1 limitation,  only  et 
such  e figure  so  as  to  produce  no  more  than  IK#  of  the  previous 
year’s  anticipated  revenue  from  real  und  personal  property. 


Respectfully  submitted. 


FR  EXLIF  S.  R >AGAU 

Assistant  • ttornoy  Genor;  1 


APPROVED: 


WT!eKirr^nr“ 

Attornoy  General 


”0T0T'  VEUICLBC  - Caterpillar  tractor  using  highways  as  "motor 

vehicle"  under  H.  S.  Mo.  1929,  Chap.  41,  and 
operator  thereof  as  "chauffeur"  or  "operator" 
under  such  chapter. 


r.  B.  . Cast  el,  uperint  endent, 
Missouri  tcto  lgh  ey  ;.trol, 
Jefferson  City,  iss  ur‘. 


Lfecember  lo,  1954 


eer  oir: 


Your  letter  of  ’lovenbor  26,  1934,  has  been  receivec 
in  whioh  you  request  an  opinion  on  the  natters  involved  in  a 
letter  to  you  froa  Captain  Phoosts  . Igh,  OOp,  ic 

le^t  r you  enclosed.  Captain  heigh* e letter  is  rr  follows; 

"1.  Hequest  thft  we  be  furnished  with  an 
opinion  of  the  Attorney-General  upon  the  fol- 
lowing state  of  facts; 

2.  Certain  contractor  engaged  in  building 
st'  to  big!  way  in  Jefferson  County,  Is  using 

a number  of  Caterpillar  Tractors  pulling  dump 
regons  for  tie  rurpose  of  moving  dirt.  ."hose 
▼ohicles  operate  over  and  along  portion  of  the 
old  highway  and  portion  of  the  new  hlgbway  on 
their  trips,  hauling  dirt  from  the  bar  pit  to 
the  place  of  akln<-  the  fill. 

3.  The  question  has  some  up  as  to  whet*  or  or 
not  there  tractors  should  have  a rotor  vehicle 
license  and  whether  or  not  the  operators  should 
have  e chauffeur’s  license.  True  a on.  ; god  in 
this  same  kind  of  o oration  are  required  to  have 
state  license  and  their  operators  are  required 

to  have  cheuffeur’s  license.  fhe  truck  o;  ratorc 
feel  that  they  tavo  been  dl 3Criml natec  age  in, 
while  the  tractor  o erators  contend  that  their  ve- 
hicles are  not  motor  vehicles  1th in  the  .-nooning 
of  the  law.  e feel  that  t is  ratter  could  be 
clarified  by  an  opinion  of  the  »ttorney-General 
and  If  one  c^n  be  secured,  we  will  govern  our- 
selves accordingly." 


I 

TRACTOR  AC  1*0  TUR  7 ;'ICU: 


A.  Chapter  41  of  the  evlsed  . totutes  of  lesouri  of 


2.  r.  B.  U.  Casteel,  Superintendent, 
Missouri  'tete  I ighway  T'etrol. 
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1929  deals  with  the  registration  or  icensinr  of  motor  vehicles. 

In  Section  7759  of  such  chapter  tho  terra  "motor  vehicle"  is  de- 
fined as  follows : 

" #Motor  vehlc'e.*  Any  self-propelled  vehicle 
not  operated  exclusively  upon  tracks,  exoert 
farm  tractors." 

The  caterpiller  tractor  is  a self-propelled  vehicle  and  it  is  not 
operated  on  tracks.  Ror  is  it  within  tho  exception  beceuse  only 
farm  tractors  ere  excepted.  If  the  statute  ..ad  said  "except  trac- 
tors" then  all  tractors  would  have  been  excepted,  but  by  excepting 
ram  trnotors  all  other  tractors  were  left  within  the  definition 
of  the  term  "raotor  vehicle".  A farn  tractor  under  the  same  section 
of  the  statutes  is  defined  as  'a  tractor  used  exclusively  for  agri- 
cultural purposes",  so  that  the  caterpillar  tractor  described  in 
your  letter  could  not  be  regarded  ee  a fern  tractor,  therefore, 
the  conclusion  la  inescapable  that  the  caterpillar  tractor  described 
In  your  letter  Is  a motor  vehicle  within  * waning  of  H.  8*  Lllesouri 
1929,  Chapter  41. 

This  conclusion  is  strengthened  by  comparison  between  the 
definition  *bovc  quoted  from  hection  7755  and  thu  definition  of  the 
term  "motor  vehicle"  contained  in  R.  Missouri  1919 , section  7551, 
heroin  such  tens  was  defined  as  meaning  "all  vehicles  propelled  by 
any  power  other  then  musculer  power,  except  traction  engines,  road 
rollers,  fire  extinguishing  apparatus  and  engines,  police  patrol 
wagons  / nd  ambulances,  owned  or  operated  by  municipal  corporations 
of  the  state,  and  such  vehicles  as  run  only  upon  rails  or  tracks." 

Tills  con  peri  son  immediately  shows  that  t.he  1929  statute  has  enlarge  * 
the  definition  of  "motor  vehicle",  and  especially  noteworthy  la  the 
omission  of  the  term  "traction  onglnes  which  a r-eers  in  the  1915 
statute,  which  rairht  well  have  applied  to  a caterpillar  tractor. 

B.  R.  Missouri,  IS.?;,  Section  7701  provides  that  "every 
owner  of  a motor  vehicle  or  trailer,  which  shall  be  operates  or 
driven  upon  tho  highways  of  thie  state  * * " shall  register  the  seme 
and  shall  pay  registration  fees  according  to  a coals  fixed  in  such 
statute.  ’uoh  Section  7^61  is  within  Chapter  41  and  consequently 
the  definition  of  Section  7759  above  quoted  applies,  ao  that  the 
oaterpl Her  trcctor  described  in  your  letter  la  a motor  veicle  un- 
der ection  7701,  and  according  to  your  letter  it  is  being  operated 
upon  the  highways  of  this  tato,and  consequently  must  be  registered 
and  registration  fees  must  be  eld  on  account  of  it  . 

II 

H:  aiM’HATXO.N  OP.  FOR  Ci'AlTyEUH  OP?  C ORATOR 

R.  3.  ‘laaouri,  1929,  .Lection  7759,  contains  the  follow- 
ing definitions: 


3*  r.  3.  '•  Casteel,  u*> 'rintendent , 
"lr  .-ouri  tnte  High'  uy  etrol. 


;>ece5jbor  lti,  lfc.34 


" * Chauffeur.*  An  operator  (a)  who  operates  a 
motor  vehlele  in  the  transportation  of  persona 
or  property , and  rho  receives  compensation  for 
sueh  service  in  vages,  salary,  commission  or 
fare,  or  (b)who  ee  owner  or  employe  operates  a 
motor  veMcle  carrying  passengers  or  property 
for  hire#" 

**  • Operator.*  Any  person  who  operates  or 
drives  a motor  vehicle.” 

Section  7755  requires  persons  desiring  to  operrte  rotor  vehicles 
as  oheuffeurs  to  register,  end  -.ectlon  7766  requires  persons  de- 
siring to  operate  m otor  vehicles  ss  regl stereo  operators  to  register 
If  the  persons  operating  tie  caterpillar  tractors  referred  to  in 
your  letter  ere  either  chauffeurs  or  operators  within  the  meaning 
of  the  definitions  Just  cucted,  then  th**y  aho  Id  register  under 
whichever  of  these  two  statutes  is  applicable. 

In  conclusion  it  is  our  opinion  that  t caterpillar  tracto’ 
pulling  a dump  wagon  for  the  purpose  of  moving  dirt  and  oporeting  on 
the  ighways  of  t.  is  State,  is  a motor  vehicle  wit  in  the  meaning  of 
. . Missouri,  1.  . , Chapter  41,  and  must  be  registered  as  a motor 

vehlele  and  pay  registration  fees  as  cuch,  and  that  a person  driving 
the  same  as  a ohauffeur  or  operator  within  the  teen  Ing  of  Section 
775S  of  such  chapter  should  likewise  be  registered. 


Very  truly  yours, 

™D-‘-  ARL  I!.  MU  " R 

Assistant  Mttornoy-Oeneral 

APPROVE  ; 


ROT  J'cKIT  PICT 
At  torncy— General 


J 


MOTOR  VLIilCLSS:  lio  must  register  where  exclusive  use  granted  by 

legal  title  holder  to  another  for  a period  greater 
than  ten  days  successively. 


/ 


Dace -ber  31,  1634. 


. . . steal,  .uperi  :ter.<_ent, 

'Issori  .tats  highway  Patrol, 
Jefferson  City,  Missouri. 


Dear  ir: 


A letter  has  been  receive*:  from  you  dated  Nove -ber  26, 

1934 , enclosing  a lettor  from  Captain  Thomas  L,  Leigh,  Commanding 
ffloer  of  Troop  **C",  ^irkwoo*- , issouri,  dated  Hovember  22,  1 
In  your  ’’etter  you  esVed  us  for  an  opinion  on  the  question  raised 
by  Captain  Teigh’s  letter  hioh  waa  by  whom  must  an  application  for 
registration  and  state  license  plates  be  made  for  a truck  owned  by 
Hertz- Drivurself  tationa,  Inc.  and  leased  by  it  under  its  form 
lease  for  an  indefinite  period,  or  from  yeer  to  year,  or  In  fact 
for  any  period  in  excess  of  10  days.  e have  had  the  benefit  of  ex- 
amining the  form  of  ’ease  involved  which  is  designated  hertz- jrivurself 
Jtatlons  Truck  Lease  ervlce  greement,  Form  213  B,  and  the  memorandum 
furnished  by  Thompson,  Mitchell,  Thompson  & Young  as  attorneys  for  that 
company. 


I 

LANGUAGE  CF  S TATUTK3 

R.  d,  Missouri,  1989,  Section  7761  (repealed  and  re-er.'Cted 
laws  of  1933,  ixtra  Session,  page  93,  irrelevantly)  provides  in  part 
thft  ’every  owner  of  a motor  vehicle  or  trailer,  which  shall  be  opera- 
ted or  driven  upon  the  highways  of  this  tate,  shell,  except  as  herein 
other-  ire  expressly  provided,  cause  to  be  filed,  by  mail  or  otherwise, 
in  the  office  of  the  commiaaioner , en  application  for  registration’, 
and  upon  the  nayment  f certain  fees  for  such  registration  shall  receive 
a certificate  f r'v  i trutlon  nd  license  plates.  Also  contained  in 
Chapter  41,  • • ’-'lssourl,  19  26,  entitled  "Kotor  ehiclea"  is  section 

7739  which  contains  the  follovlng  definition: 

"’Owner1.  The  term  owner  shell  induce  any  person,  firm, 
corporation  or  association,  o nlng  or  ranting  a notor 
vehicle,  or  having  the  exclusive  use  thereof  under 
leese,  or  otherwise,  or  a period  greeter  than  ten 
days  success i"  ely.  " 

Fitting  this  definition  of  the  word  "o  nar"  into  section  7761 
where  it  Is  used,  section  7761  would  read  as  follows: 


Hon*  B.  . Casteel,  Superintend cat, 
Missouri  ftete  ;•  Ighway  Patrol. 


December  31,  1£34 


-£- 


”>:.vary  parson,  fir?*,  corporation  or  association, 
owning  or  renting  a noi*or  vehicle,  or  having  the 
exclusive  use  thereof  under  lease,  or  otherwise, 
for  & period  greater  then  ten  days  success! valy , 
of  a motor  vehicle  or  trailer,  .vhich  shall  '■« 
operat'd  or  dri  e.»  upon  the  highways  of  this  state, 
shell,  except  as  herein  otherwise  3 ressly  pro- 
vided, cause  to  be  filed,  by  mail  or  otkerv-ise,  in 
the  office  of  the  co  oatiasioner , an  application  for 
registration  * * » 

ection  7761  ia  ita  expanded  for  t us  require  every 

title  bolder  or  lessee  or  exclusive  user  for  a period  greater  than  10 
days,  to  npply  for  registration  i’or  a motor  vc  iole.  A person  having 
the  exclusive  use  of  a raotor  vuhiele  for  a period  ia  excess  of  10  deye 
for  present  u _>ses  will  be  treated  as  a lessee.  .here  there  i#  a 
lease  of  a ^otor  vehicle,  by  hypothesis  there  must  be  another  person 
wuo  holds  the  legal  title,  for  by  definition  the  lessee  has  not  legal 
title. 


Only  one  >erson  would  be  re  uired  to  be,  or  would  be  al- 
lowed to  be,  the  registered  owner  of  one  notor  vehicle  at  e given  time* 
as  the  disjunctive  “or”  is  used.  fhe  lessee  must  be  the  registrant  in 
the  contemplation  of  the  statute  in  some  instances,  as  there  la  always  an 
owner  of  the  legal  title,  and  it  would  rnnkc  the  entire  phrasw  "or  rent- 
ing ' ’ or  having  the  exclusive  use  thereof  unuer  lease,  or  otherwise, 

* * ",  meaningless  to  require  anti  allow  the  owner  of  the  legal  title  al- 
ways to  bo  the  registrant  and  the  sole  regia treat,  since  only  one  reg- 
istrant at  a tine  is  required  or  contemplated. 

The  10  day  proviso  shows  that  all  leasees  are  not  to  be  con- 
sidered owners,  and  consequently  are  not  to  apply  for  registration,  but 
only  those  whoso  right  to  exclusive  ute  has  some  substantial  duration, 
end  the  General  Assembly  fixea  10  d»  yc  rs  the  line  of  denr  rbotion. 

Therefore,  action  7761,  es  expenoed  by  the  definition  pro- 
vided for  it,  must  mean  that  registration  must  be  applied  for  by  the 
legal  title  holder  unless  he  hea  leased  the  vehicle  for  at  least  10  days 
successively,  in  which  event  It  is  to  be  registered  not  by  the  legal 
title  holder  tut  by  the  lessee. 


II 

fU.T-Q-S  i.  ;•  rU!-rc  tT.Oi 

The  word  '’owner"  or  "owners"  is  used  42  times  ia  Article  1 
of  Chapter  41  of  B.  .v.  Mssouri , 1S?8,  for  which  the  definition  above 
quoted  is  provided.  ,/e  ere  unable  to  discover  from  these  various  uses 


Hon.  B.  M.  Casteel,  Superintendent , 

Missouri  vtate  Highway  Patrol. 


jecember  31,  1934 
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eny  particular  instance  where  the  word  wee  used  in  such  a way  as  to 
compel  the  inference  that  it  was  for  that  particular  use  that  the 
definition  was  provided,  end  consequently  the  definition  would  seen 
equally  applicable  to  eac!  such  use  of  thn  word  in  this  article,  in- 
cluding the  use  in  action  7761. 

The  le*;se  to  he  encompassed  by  the  Lert*  form  is  described 
by  the  attorneys  for  thrt  company  es  a lease  from  year  to  yeer,  al- 
though as  far  ns  the  lessee’s  obligations  ere  concerned,  it  Ufnore  like 
a contract  of  purchase  by  install  ante,  for  by  its  ter^s  the  leese  pro- 
vides that  it  is  to  continue  indefinitely  subject  to  torminet-on  a tue 
end  of  any  one  year,  but  if  the  lessee  electa  to  terminate  he  is  obli- 
gated to  purchase  the  vehicle.  The  lease  likewise  provides  for  exclu- 
sive use,  control  and  right  to  possession  by  the  lessee.  Thus  the  lessee 
for  a period  of  et  least  a year, and  probably  for  the  life  of  the  vehicle, 
iu  a8  far  as  the  beneficial  use  is  concerned,  in  the  nature  of  an  owner, 
qhy  should  the  State  be  interested  as  much  in  the  disposition  of  the  le- 
r.a\  title  as  between  the  parties,  as  it  s interested  in  having  a record 
of  the  person  who  is  responsible  for  the  operation  of  the  ve  ole  and 
has  the  exclusive  use  thereof  for  a long  period  of  time' 

R*  hi'  ouri,  1S3.9,  heetion  7774,  provicesihvt  where  a motor 
vehicle  is  sold  the  new  owner  cannot  keep  or  use  the  licence  plates  for 
over  five  days,  and  that  upon  transfer  of  ownership  the  certificate  of 
registration  then  in  force  shall  expire,  cnd  that  the  new  owner  must  get 
new  license  plates  by  applying  for  registration  in  his  Own  name.  Assum- 
ing that  tft©  transact 'on  provided  for  in  the  Hertz-HriTurself  fora  is 
notfsale,  oction  7774  shows  that  the  intent  of  the  statutory  scheme  of 
registration  for  motor  vehicles  was  not  on  Intent  to  see  that  every  motor 
vehicle  was  registered  as  a chattel,  and  that  the  ownership  thereof  Is 
immaterial,  or  that  only  revenue  was  sought  by  the  registration  scheme, 
but  it  rather  shows  that  the  at- tut e intends  th*t  each  successive  owner 
must  for  hlrrself  end  as  a personal  obligation  register  the  vehicle  of 
which  he  is  the  owner,  further  confirming  this  construction  is  another 
pert  of  ection  7774  under  paragraph  (c)  thereof  which,  in  deell  :g  with 
« certificate  of  . -hip, provides  that  "the  certificate  shall  bo  good 

for  the  life  of  the  motor  vohicle  or  trailer,  so  Ion  es  the  sa~e  is 
owned  or  held  by  the  original  holder  of  the  certificate’.’ 

The  memorandum  furnished,  by  the  attorneys  for  Hertz- Drivursa If 
t^tions,  Inc.  cites  as  the  only  author f ties  which  they  have  been  able 
to  discover  certain  cases  deeided  by  the  i upreme  Judicial  Court  of  yesse- 
chusets  rs  follows; 

■owney  V*  Bsy  tate  t.  y.  .,o.,  £25  ass.  Ettl,  114  i.  ..  ‘07; 

F urnanen  v.  tfickse,  8?Q  'ses.  346,  117  d.  -\.  325; 

Temple  v.  3 dieses  S 13.  '.  y.  Co.,  ?4l  'ass.  134,  134  . . -4.1 

’-urray  v.  Indursky,  165  N.  . 91; 

Liddell  v.  tandard  vcci  ‘«nt  Ins.  Co.,  137  N.J&.  39. 


T7on.  9*  Casteel,  up  rlntendent, 

Missouri  tete  I Ighway  Patrol.  "eccmber  31,  1954. 
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All  of  these  cases  were  personal  Injury  suits  end  ell  involved  the 
question  of  bether  registration  by  one  aving  e special  property 
In  a motor  vehicle,  usually  under  a conditional  sale,  was  sufficient 
registration  to  enable  t e vehicle  in  question  to  escape  treatment 
as  a tres  r on  the  hlghtfl  of  Massachusetts*  aaaachuaatts 
the  rule  that  a person  operating  a motor  vehicle  not  properly  regis- 
tered is  a trespasser  on  the  highway  and  lieble,  irrespective  of 
negligence,  to  e person  who  has  not  been  guilty  of  contributory  neg- 
liftait  in  an  accident.  (Ballon  v.  Ogassirn,  171  • . 232  (''ass. 

1).  is  rather  hcreh  rule  ould  sees  to  furnirh  a strong  incentive 
to  a court  to  uphold  the  validity  of  the  registration  where  to  do  other- 
wise would  impose  liab  lity,  lrresoecfci' e of  feult  end  causation,  a d 
equently  these  essachusetts  cases  are  not  highly  persuasive*  The 
leese  in  question  is  not  a conditional  sale  such  as  was  involved  in 
the  'asr achuretts  ceses  above  cited,  and  the  aasachusetts  doctrine 
about  registration  in  cases  other  then  those  involving  cond  tionul  tales 
la  far  from  liberal*  8aa  Fair  . , 20  ;.r».  ?t,  . ?40 

1917) j hufelt  • . tin,  i --as.  122,  125  : . . 362  (192C  Hanley 

V*  aerloan  y.  Sx press  6o.,  244  ass.  248,  130  N*F.*  323  (1923);  see 
also  Kaufmen  v.  hegemen  Transfer  Etc.  Co.,  100  Conn*  114,  123  Atl*  16 
(1923). 


In  the  memorandum  furnished  to  uc  It  was  suggested  th< t to 

require  the  lessee-  of  iertz-Drivurself  tat ions,  Inc.  to  apply  for 
registration  on  all  trucks  leased  by  them,  end  especially  on  substitute 
trucks  furnished  while  other  leased  trucks  were  being  repaired,  might 
result  in  the  necc°sity  of  es  many  as  25  different  licenses  in  a single 
year.  ' lie  this  might  be  a severe  burden,  .‘.till  it  would  seem  that 
very  few  repairing  or  renovating  operation©  require  over  10  days. 

In  conclusion  it  is  our  opinion  that  a person  having  the  ex- 
clusive use  of  e motor  vehicle, by  lease  or  otherwise , for  a period  greater 
than  10  days  successively f is  required  under  H.  S.  issouri,  1928,  .ac- 
tion 7761,  as  repealed  an6  re-enacteu  by  Lava  of  19 & , xtre  ess ion, 
p*fce  88,  to  apply  for  registration  in  his  name  of  such  motor  vehicle, 
and  that  during  such  period  registration  in  the  name  of  the  owner  of 
the  legal  title  thereof  is  neither  sufficient  as  a registration  for  such 
vehicle  nor  permissible. 


Very  truly  yours. 


iilWARD  K.  fflLLER 

Assistant  attorney  General 

AfFBOTOl): 


ROY  Me^ITTRICK 

Attorney  General 


RELATING  TO  AUTHORITY  0?  OTHER  STATES  TO  PROHIBIT  SALE  0^ 
"PRISON  FADE"  GOGHS  VTTHIN  SUCH  STATES  - DETERMINED  IN  THE  LIGHT 
OF  THE  CON  ERGS  GLAUS E AS  AFFECTED  PY  THE  PO  TER  CONFERRED  UNDER 
THE  KAYES-COCDER  L".T. 

s-n 

February  14,  1934 


Hon.  Robert  L.  Chapman 
iuperlntondent  of  Industries 
Jefferson  City,  Missouri 

Sear  ir: 


e acknowledge  receipt  of  your  request  as  follows: 


"Tlenoe  give  us  your  opinion 
whether  the  tnte  of  New  York, 
under  the  provisions  of  the  fol- 
lowing lew,  can  successfully  pro- 
hibit sale  of  prison  made  goods 
by  the  State  of  Missouri  to  private 
industry  in  New  York. 

"69.  J.'.LE  C?  CCITICT  IIaDE  GOOD:. 

No  goods,  wares,  or  merchandise,  man- 
ufactured, produced  or  mined  wholly 
or  in  port  by  prisoners  or  convicts, 
except  by  prisoners  ar  convicts  on 
parole  or  probation,  shall  be  sold  in 
this  state  to  any  person,  firm,  as- 
sociation or  corporation  except  that 
nothing  In  this  section  shall  be  con- 
strued to  forbid  the  sale  of  ouch 
goods  produced  In  the  prison  Institutions 
of  this  state  to  the  state,  or  any  po- 
litical division  thereof,  or  to  any 
public  institution  owned  or  managed 
and  controlled  by  the  state,  or  any 
political  division  thereof  as  provided 
in  section  one  hundred  eighty  four  of 
the  correction  law." 


uamni 


a tea* 


The  question  presented  in  your  request  nust  b©  de- 
termined In  the  light  of  the  operation  of  the  commerce  clause 
as  effected  by  the  power  conferred  upon  the  states  by  what  is 
known  as  the  Hnwes-Oooper  Law  (Act  of  January  19,  1989),  which 
provides  as  follows: 


"All  goods,  wares,  end  merchandise, 
manufactured,  produced,  or  nined,  wholly 
or  in  part,  by  convicts  or  prisoners, 
except  convicts  or  prisoners  on  p roly 
or  probation,  or  in  any  penal  *nd/cr 
reformatory  Institutions,  except  com- 
modities manufactured  in  Federal 
penal  and  correctional  institutions 
for  use  by  the  “ederul  Government, 
transported  into  cny  state  or  Territory 
of  the  United  states  end  remaining 
therein  for  use,  consumption,  sole, 
or  storage,  shall  upon  ►arrival  end 
delivery  in  such  State  or  Territory 
be  subject  to  the  operation  and  effect 
of  the  laws  of  ouoh  stcto  or  Territory  to 
the  same  extent  and  in  the  same  .irnner 
as  though  suoh  goods,  wares,  end  mer- 
chandise hod  been  rannufnetured,  pro- 
duced, or  mined  in  suoh  State  or  Ter- 
ritory, and  a hr-.  11  not  b©  exempt  there- 
from by  reason  of  being  introduced  in 
the  original  package  or  otherwise* ^ 


Hon*  Robert  2.*  Ohapman 
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February  14,  1934* 


From  the  above  statute  it  would  appear  that  Congress, 
by  ylrtuo  of  its  regulating  authority  , caused  a shipment  of 
goods,  wares,  end  merchandise,  manufactured,  produced,  or  mined 
wholly  or  in  part  by  convicts  or  prisoners,  in  interstate  com- 
merce, to  become  subject  to  state  authority  after  arrival  and 
delivery  in  such  State  or  Territory  of  the  United  States  and 
remaining  therein  for  use,  consumption,  sale  or  storage,  shall 
be  subject  to  the  operation  and  effect  of  the  laws  of  such  state 
or  Territory  to  the  b co  extent  and  in  the  ease  Benner  as  though 
such  goods,  eto*  had  beer.  Banulactured,  produced,  or  mined  in 
such  state  or  Territory. 

It  is  also  apparent  to  us  that  the  exertion  by  the  State 
of  Hew  York  of  its  outhorlty  to  prevent  the  solo  of  goods,  wares, 
or  merchandise  manufactured,  produced,  or  mined  wholly  or  in  part 
by  prisoners  or  convicts  is  lewful  in  view  of  the  provisions  con- 
ferred upon  the  states  by  the  Hawes- hooper  Law, supra  (Act  of  Jan- 
uary 19,  1929).  By  sold  act,  the  transportation  into  the  State 
of  Hew  York,  on  arrival  and  delivery  in  seid  state,  is  divested  of 
its  interstate  character  and  subject  to  the  operation  and  effect 
of  the  laws  of  the  State  of  Hew  York,  to  the  same  extont  end  in 
the  same  manner  as  though  such  goods,  wares,  end  merchandise  had 
been  manufactured,  produced,  or  mined  in  the  i;tete  of  lew  York,  and 
are  not  exempt  from  the  operation  of  the  state  laws  of  the  state  of 
TTew  York  by  reason  of  being  introduced  into  the  State  of  Tow  York 
in  the  original  package* 

Ho  greater  restrictions  ere  placed  upon  ’’prison  made  goods” 
of  other  states  than  is  placed  upon  roods  of  e like  character  manu- 
factured, produced,  or  mined  in  their  own  state;  except  that  they 
permit  such  goods  manufactured,  produced,  or  mi nod  in  their  own 
state  to  be  sold  to  the  state  end  all  political  subdivisions  thereof. 

Eew  York  state,  in  determining  what  shell  be  on  offense 
against  the  better  Interest,  peace  and  dignity  of  its  citizens,  is 
exercising  its  own  sovereignty,  and  not  that  of  any  other  state. 

e hove  reached  the  eonelu8ions,as  herein  expressed,  based 
upon  the  following  authorities: 


Hod*  Robert  L.  Chajne* 


ebruary  14,  1034 


In  tho  ceae  In  Ho:  tehsretr,  140  TJ*  >•  1.  e.  £>54,  the 
court  In  pert  sold: 


"The  ower  of  tho  .>tote  to  im- 
pose rootrfilnts  ;nd  burdens  upon 
persona  and  property  in  cctuiervation 
« nd  promotion  of  tho  public  health, 
roc-d  order  rnd  prosperity,  ia  a 
powar  oripinslly  and  always  belong- 
ing to  the  St*;  tea,  not  surrendered 
by  then  to  tho  general  government 
nor  directly  restrained  by  the  Con- 
stitution of  the  liilted  totes,  - ud 
enoenti;  lly  exclusive.  **  ' 

Tho  fourteenth  i iendr^nt , in  for- 
bidding » tt  t*  to  ra*ko  or  tmforoe 
any  lew  abridging  the  privi lopes 
or  isriunJ  tiea  of  citizens  of  the 
United  totes,  or  to  deprive  eny 
person  of  life,  liberty  or  property 
without  due  process  of  law,  or  to 
deny  to  r;ny  parson  within  its  Juris- 
diction the  »<  url  protection  of  the 
Inwe,  did  not  inwost,  and  did  not 
otte;npt  to  invest,  Congress  with 
power  to  legislate  upon  subjects 
which  arc  within  tho  docs  in  of  state 
legislation.  **«* 

Tho  power  of  ^ongrees  to  ro  ul.ito 
com  ©roe  anoDg  the  oeverl  . tatea, 
when  the  subjects  of  th  t power  are 
national  in  their  a-  tors,  is  else 
exclusive,  fhe  Constitution  does 
not  provide  th  t intarot'  te  eons  mrco 
ehull  be  free,  but,  by  the  grant  of 
this  exclusive  power  to  regulate  it. 
It  was  left  free  exoert  os  Congress 


Hon.  Hobart  L.  Jh  .po;  n 


February  14,  1934 
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nlrht  Impose  restraint,  rheroforo t 
it  h e boon  determined  that  the 
f llure  of  Congress  to  ozerelso  this 
exclusive  power  in  any  e-  se  is  on 
expression  of  its  will  that  the  sub- 
ject shall  bo  free  from  rostrlctions 
or  iapooitione  upon  it  by  the  several 
itotea.  •*••• 


In  United  at'- tee  v.  Lanza,  262  U.  3.  377,  the  court 
said  in  port  as  follows: 


"2a  ch  rovornment  in  do  to  mining  what 
shall  bo  an  offense  op.  inst  its  peace 
nnd  dignity  la  ©zeroising  ita  own 
sovereignty,  not  th  t of  the  other." 


In  MoJarmiok  & Jo.  v.  own,  286  U.  3.,  1.  c.  143,  the 
court  a-  id  in  p^rt  os  follows: 


"If  the  provisions  of  the  state  law, 
ond  the  regulations  under  it,  which 
expressly  ro  uire  state  pern  its  for 
s.  los  by  wholesale  de  lers  of  the 
products  in  question,  are  v-  lid,  it 
necessarily  follows  th  t e les  by 
appellants  of  these  produo ts  without 
such  permits  would  be  in  viola t ion 
of  the  state  law  within  the  nooning 
of  the  ebb-Konyon  et.  The  appel- 
lants in  tanking  tho  s los  ire  obvious- 
ly interested  persons,  and  the  ship- 
raent  of  their  products  into  tho  .tote 
for  the  purpose  of  there  consurav  ting 
their  ealas  without  the  described 
permits  would  f 11  directly  within 
tho  terms  of  that  ot. " 


Hon.  Hobert  L.  Jh.peian 
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Cor  construction  of  the  low  York  et  tute  Is  of  little 
Import  no®. 

'*•  hova  omlevorod  herein  to  answer  ycur  uestlon,  a©- 
rwinp:  tlkft  on  id  at  tute  is  not  in  conflict  with  env  constitu- 
tion 1 provisions  of  the  tato  of  Kow  York. 


Very  truly  youro. 


w.  mmr.'s 

oaistant  ttomoy  General 


rv a nr  . js 


ttornoy  Gonorr8.! 
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STATE  BOARD  OF  HEALTH:  Supervision  of  School  of  Cosmetology.  Sections 

9089  and  9092  R.  s.  Ho.  1929  not  applicable  to 
public  school 8 

May  7,  1934 


State  Board  of  Health  of  Missouri 
Division  of  Cos  met  ho  logy  & Hairdressing 
Jefferson  City,  Missouri. 


Mt*ntioa: Mr.  h.  ft.  Cherry.  Director. 


Gentlemen; 

This  department  acknowledges  receipt  of  your  letters 
and  enclosures  of  March  8,  1934,  and  April  3,  1934.  Tour  letter 
of  March  8th  reads  as  follows: 

"I  am  writing  you  to  ascertain,  whether  or  not, 
under  our  law  section  4,  schools  known  as 
Vocational  schools  can  operate  and  teach  cos- 
metology, hairdressing  and  manicuring  without 
securing  a certificate  from  this  Department  to 
do  so.  In  other  words,  can  we  require  them  to 
pay  thd  $100.00  that  is  charged  the  regular 
schools  who  ore  teaching  this  profession,  and 
require  them  to  teach  the  same  as  is  required 
of  other  schools  under  our  supervision.1* 

Tour  letter  of  April  2nd  reads  as  follows: 

'Tour  letter  received  and  In  answer  will  enclose 
herewith  the  letter  received  by  this  Department 
from  the  Hadley  Vocational  school  which  will 
give  you  all  the  information  desired. * 

Tour  enclosure  dated  January  24,  1934,  and  signed  by 
Mr.  F.  J.  Jeffrey,  Assistant  Superintendent  In  Charge  of  Vocational 
Education,  reads  in  part  as  follows: 

"Application  1 8 herewith  made  for  a license 
permitting  a school,  or  class,  of  cosmetology  In 
the  Hadley  Vocational  School,  which  Is  a part  of 
the  St. Louis  public  school  system. 
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"The  rule 8 and  regulations  governing  licensed 
school • as  Issued  by  the  state  board  of  Health 
of  Missouri,  effective  M&roh  1,  1931,  will  be  at 
all  tlaes  compiled  with,  and  the  school  will  be, 
of  course,  open  to  the  inspection  of  the  officials 
of  your  board. 


"Pupils  who  have  a four-year  high  school  education 
before  applying  for  admission  to  the  cosmetology 
olase  will  be  required  to  complete  1300  hours  of 
practical  Instruction.  The  entranoe  qualifications 
described  In  our  cosmetology  circular  will  be 
found  to  be  higher  than  the  minimum  given  on  page 
5 of  the  board  of  Health  pamphlet.  The  course 
of  study  *111  be  made  oonsl stent  with  that  laid 
down  In  the  pamphlet  or  modified  to  meet  the  con- 
ditions of  your  board. 

"The  board  of  education  of  the  Olty  of  ot.umls 
has  appropriated  $3000  for  equipment,  the  purchase 
of  whloh  le  now  unuer  way.  Tha  suitability  of  this 
equipment  has  been  passed  upon  by  a oommlttee  of 
beauty  shop  owners  of  this  city.  The  specifications 
are  at  this  time  open  to  Inspection  by  your  office 
and  the  Installation  must  be  made  In  a mannsr 
satisfactory  to  you. 

lo  teacher  has  ae  yet  been  selected.  The  appli- 
cation of  a number  are  now  being  considered.  The 
requirements  which  a teachar  must  meet  In  order 
to  be  employed  In  the  vocational  olaases  In  the 
public  echoole  Is  set  forth  on  the  attaohed  cir- 
cular. sworn  proof  of  a minimum  of  flva  years' 
experience  as  an  operator  will  bs  required  In  order 
to  meet  the  provisions  of  the  Federal  Sal th- Hughes 
Law. 

"lo  tuition  will  be  charged  for  Instruction  In 
this  class.  Pupils  will  bs  required  to  pay  for 
shop  supplies,  uniforms,  and  personal  equipment. 

This  charge,  for  other  than  equipment,  le  not  to 
exceed  $5. CO  for  each  term  of  twenty  weeks.  The 
enrollment  In  this  olase  at  tha  present  will  be 
limited  to  35  pupil a ana  the  maximum  for  which  the 
equipment  le  planned  le  fifty. 
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"The  customer  material  upon  which  the  puplla  of 
the  oouxee  elll  praotioe  *111  be  drawn  from  the 
girls  matriculating  in  other  oouraea  in  the  Hadley 
Vocational  School.  The  services  of  the  olass  in 
cosmetology  *111  not  be  open  to  thepubllo.  Chargee 
for  the  coat  of  materials  may  oe  made  to  the 
pupil  customers  until  such  time  as  it  is  found 
that  this  praotioe  is  in  conflict  *lth  any  code 
which  may  be  eetabllshed  for  cosmetology  schools 
or  vith  the  rules  ana  regulations  of  your  board. 


Seotlon  9069  A.  S.  Mo.  1929,  requires  a certificate  of 
registration  for  the  operation  of  a school  of  Hairdressing,  Cosmetology 
and  Manicuring,  and  reads  as  follovs: 

"It  shall  be  unlawful  for  any  person  in  this  state 
to*  * * "conduct  a hairdressing  or  cosmetologist's 
or  manicurist's  school,  unless  such  person  shall 
hare  first  obtained  a certificate  of  registration 
as  provided  by  this  article." 

Section  9092  R.  S.  Mo.  1929,  sets  out  the  requirements  and 
qualifications  that  must  be  set  before  such  certificate  may  be  se- 
cured and  states  as  follovs; 

"It  shall  be  competent  for  any  person,  firm  or 
corporation  to  apply  to  the  state  board  of  health 
for  a certificate  of  registration  of  a school  for 
any  one  or  mors  of  the  classified  occupations  within 
this  article  upon  the  payment  of  a reasonable  annual 
registration  fee  as  determined  annually  by  the  said 
board  but  in  no  case  to  exceed  the  sum  of  one 
hundred  dollars,  ho  such  school  for  hairdressers 
or  cosmetologists  within  this  article  shall  be  grad- 
ed a certificate  of  registration  unless  it  shall 
attaoh  to  its  staff  a regularly  licensed  physician 
and  employ  and  maintain  a sufficient  number  of 
competent  instructors,  registered  as  such,  but  not 
less  than  one  instructor  to  each  twenty  students, 
and  shall  require  a course  of  training  not  less  than 
one  thousand  hours  over  a period  of  six  conseoutlve 
months  for  the  classified  occupation  of  hairdresser 
ana  cosmetologist  and  not  less  than  one  hundred 
fifty  hours  fer  the  classified  occupation  of  mani- 
curist, such  training  to  Include  practical  demon- 
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stratlons,  wrltteu  or  oral  teats,  and  practical 
Instructions  la  sanitation,  sterilization  and 
the  use  of  antiseptics,  oosmetios  and  electrical 
appliances,  oonelstent  with  the  practical  and 
theoretical  requirements  as  applicable  to  the 
classified  occupations  as  provided  in  this 
article.*  • • •* 


I. 

aUPERVI-UU*  OF  PUi^IcL>WUCATIOM 

VESTED  m WMU  IT  EDUCATION.  . 


Article  XI.,  section  1,  of  the  Missouri  Constitution  pro- 
vides for  free  public  schools  and  reads  as  follows: 

-A  general  diffusion  of  anovledge  and  Intelligence 
being  essential  to  the  preservation  of  the  rights 
and  liberties  of  the  people,  the  General  Assembly 
shall  establish  and  maintain  free  public  schools 
for  the  gratuitous  instruction  of  all  persons  in 
this  .state  between  the  ages  of  six  and  twenty  years." 

Article  XI.,  section  4,  of  the  Missouri  Constitution  pro- 
vides for  a board  of  Education  and  reads  as  follows: 

"The  supervision  of  instruction  in  the  public 
schools  shall  oe  vested  in  a 'Eonrd  of  Education, » 
whose  powers  and  duties  shall  be  prescribed  by 
law. • • • •* 

In  accordance  with  this  constitutional  mandate,  the  legis- 
lature has  laid  particular  duties  upon  the  Board  of  Education,  sec- 
tion 9379,  R.  3.  Mo.  1929,  provides  that  the  board  of  education  shall 
establish  standards,  inspect  schools,  and  that  the  state  superinten- 
dent oust  approve  the  schools.  It  reads  as  follows: 

"That  suoh  board  of  eduoatlon  shall  establish 
standards  and  annually  Inspect,  as  a oasis  “Tor 
approval,  all  public  pre vocational  and  vocational 
schools,  departments  anu  clashes  receiving  etate 
or  federal  Lo'neys  for  giving  training  in  agricul- 
tural, ludutitri&l,  home  economics  and  commercial 
subjects,  and  all  schools,  departments  and  olaseee 
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receiving  state  or  federal  moneys  for  the  pre- 
paration of  teachers  and  supervisors  of  such  sub- 
jects. • • • •• 

This  Seotion  directly  places  the  Inspection  and  supervision  of 
vocational  schools  in  charge  of  the  Board  of  Education. 

Section  9385  R.  S.  Uo.  1929,  defines  the  term  "vocational" 

In  the  following  manner: 

"The  following  words  and  phrases  as  used  in  the 
above  section  shall,  unless  a different  meaning  le 
dearly  required  by  the  context,  have  the  following 
meanings: 

"(a)  Vocational  education  shall  mean  any  education 
of  less  than  college  grade,  the  controlling  purpose 
of  whloh  is  to  fit  for  profitable  employment." 

There  can  be  no  doubt  but  that  the  instruction  contemplated 
by  the  City  of  8t. Louis  falls  within  the  classification  of  a "vocational" 
school. 


from  the  foregoing  constitutional  and  statutory  provisions, 
it  appears  that  the  regulation,  oontrol,  supervision  and  inspection 
of  the  public  schools,  vocational  and  otherwise,  are  placed  in  the 
board  of  Education.  Vhat  effect  then  Is  to  be  given  the  etatutee 
which  apparently  conflict  with  the  duties  and  powers  conferred  upon 
the  Board  of  Education?  It  is  apparent  that  Section  9379  was  enaoted 
pursuant  to  section  4 of  Article  XI  of  the  Constitution,  providing  that 
the  powers  and  dutiee  of  the  Board  of  Education  should  be  prescribed 
by  law.  on  the  other  hand,  we  find  sectlone  9069  and  9092  conferring 
certain  duties  upon  the  Board  of  Health  respecting  the  inspection  and 
supervision  of  schools  of  cosmetology,  hairdressing  and  manicuring. 

The  situation  thus  presented  la  somewhat  akin  in  principle 
to  the  situ,  tlon  presented  in  the  oase  of  State  ex  rel.  Uo Dowell  vs. 
9alth,  67  3.  V.  (2d)  50.  In  this  oase  the  Court  considered  the  ap«ent 
conflict  between  the  State  Purchasing  Agent  Act  and  the  Highway  Act, 
which  latter  act  was  enacted  pursuant  to  section  44a  of  Artlole  IT 
of  the  Constitution.  The  constitutional  provision  provides  that  the 
state  highway  bonds  and  the  State  road  fund  are  to  "be  administered  and 
expended  u uder  the  direction  and  supervision  of  the  State  Highway 
Commission. * 
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In  that  cast  a*  In  the  Instant  o&s*  the  problem  was  one  of 
harmonizing  the  various  statutes  with  the  constitutional  provision. 

Ae  stated  by  Judge  Kays  lnthe  Smith  case  supra: 

••  * •sith  reference  to  the  purohase,  and  mattere 
connected  cherevlth  and  incidental  thereto,  of 
road  material  by  the  commission  for  use  in  the  con- 
struction of  state  highways,  which  law  prevails 
as  between  the  State  Purchasing  Agent  Aot  and  what 
we  shall  term  the  Highway  Aot,  if  an  so  far  as  they 
may  be  found  to  be  in  conflict?  The  duty  of  the 
Court  to  reocnolle  and  harmonise  these  statutes,  as 
far  as  may  be,  is  fully  reoognlzed;*  ••••••• 

a fundamental  rule  of  statutory  interpretation  re- 
quires that,  if  any  provision  of  our  constitution 
may  be  concerned  in  the  premises,  we  give  that  in- 
terpretation of  the  statutes  whloh  will  harmonise 
the  statutory  provisions  with  the  Constitution. *****  4 

The  constitutional  provision  of  course  must  prevail  and  the 
statutes  If  possible  harmonlzedsith  each  other  and  with  the  constitu- 
tion. In  considering  the  constitutional  provision  in  the  Smith  case 
supra,  Judge  Hays  stated,  1.  c.  57: 

•*  • • ♦ The  mandatory  power  ©oaf erred  by  the  con- 
stitutional amendment  is  plenary  in  respect  of  the 
commission's  power  to  purchase  road  construction 
material  for  the  purposes  stated  therein.  The  grant 
conferring  this  power  contains  no  delegation  to  the 
Legislature,  or  authority  for  legislative  delegation, 
of  that  power  or  any  part  of  it  to  any  other  state 
officer  or  agent.*  • • • *lt  need  only  be  noted  that 
the  * * * •commission  cannot  be  shorn  of  any  part 
of  its  plenary  discretion  and  power  in  the  premises. 

Said  Purchasing  Agent  Act  not  only  purports  to 
apply  to  supplies,  but  defines  that  term  to  mean 
'supplies,  materials,  equipment,'  eto.,  and  is  in 
seeming  conflict,  In  respect  of  materials,  with 
said  Highway  Aot,  and  also,  if  construed  to  Include 
materials  purchased  for  highway  construction,  would 
imping*  on  said  constitutional  amendment.*  • • • •* 

In  the  instant  case  no  power  or  authority  for  legislative 
delegation  is  found  and  we  fee 1 that  to  plaoe  the  supervision  of  vo- 
cational class**  under  the  Board  of  Health  will  im  Inge  upon  Section 
4 of  Article  XI.  Therefore,  if  possible,  some  other  construction  must 
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be  placed  upon  Sections  9C89  and  9C92  which  will  effectuate  the 
purpose  for  which  they  were  enaoted  and  yet  give  full  foroe  and 
effeot  to  the  constitutional  provision.  As  haa  often  been  said, 
the  reaaon  for  the  lav  la  the  life  of  the  lav.  3tate  ex  rel.  vs. 
Becker,  233  3.  V.  841,  1.  o.  649: 

*•  • • • There  Is  a familiar  maxim,  uniform  In 
Its  application,  that  the  reason  of  the  lav  le 
the  life  of  the  lav,  or,  as  the  pedants  put  It, 
ratio  legls  est  anlaa  legls.  By  the  reason  of 
the  lav  ve  mean,  of  course,  the  oooasion  or  moving 
oause  of  1 ts  enactment.  This  Is  the  touchstone  of 
oorreot  Interpretation. • • • • •• 

VI thou t question  the  necessity  or  moving  cause  for  the 
enactment  of  the  Cosmetologist  Act  v&s  to  regulate  and  supervise 
the  occupation  and  Instruction  of  persons  desiring  to  enter  the 
occupation,  which  school  of  Instruction  was  conducted  oy  tnose  seel- 
ing a financial  profit  from  such  activity.  The  Cosmetologist  Aot 
vas  designed  to  Insure  competent  instruction,  safs  places  for  In- 
struction, proper,  suitable  and  adequate  equipment,  and  safe  and 
sanitary  conditions.  Can  It  bs  said  that  there  is  any  neoeslty 
for  Inspection  and  supervision  to  insure  these  things  vhen  the  ac- 
tivity la  conducted  by  the  publlo  school  system  of  the  3tateT  Ve 
think  not,  and  therefore  feel  that  there  vai  never  an  lrtentlon  that 
this  lav  bs  appllsd  or  construed  to  regulate  or  effeot  vocational 
instruction  oouduoted  by  the  public  school  system  of  the  Stats. 

II. 

"PKR3QM*  JQiS  MOT  IB  GLUME 
PUBLIC  SCHOOL  JTCTSK. 


Our  Conclusions  heretofore  reached  are  fortified  by  a 
further  referenoe  to  3eotlon  9089  of  the  1929  revision.  It  ie  to 
be  noted  that  this  section  provides: 

"It  shall  be  unlawful  for  any  person  in  this  state 
to  oonduot  a • • * • • •eohoctf • • • • * 

This  Section  does  not  lndloate  an  intention  to  include  the 
public  echoole  as  possible  violators  of  the  provisions  of  the  Act. 

It  Is  reoognlzed  that  the  term  "person*  ie  not  of  Itself  sufficient 
to  include  the  public  schools.  As  stated  In  State  ex  rel.  ve.  Cordon, 
231  Mo.  547,  1.  c.  574: 


State  aofurd  of  Health 


•fl- 


it ay  7,  1934 


• *a  school  district  la  out  the  arm  and  In- 
strumentality of  the  dtate  for  one  single  and  noble 
purpose,  viz.,  to  educate  the  children  of  the  dis- 
trict—a purpose  dignified  by  solemn  recognition  In 
our  Constitution.  •••••’ 

This  Is  ole^jrly  stated  in  the  o aie  of  vaddell  ve.  Board 
of  Directors,  175  M.  ' . 66,  1.  c.  67,  wherein  It  la  stated: 

“The  defendant  is  a school  corporation.  It  is  a 
legislative  o.eatlon.  It  is  not  organized  for  pro- 
fit. It  ie  an  arm  of  tne  stale,  a part  of  its 
political  organization.  It  Is  not  &.  •‘person*  wltnln 
the  meaning  of  any  bill  oT~ rights  or  constitutional 
limitation.  It  has  no  rights,  no  function,  no 
capacity  except  suon  as  are  conferred  upon  it  by  the 
legislature.*  • • 


COlfs/iJJolo/t.  _ 


It  is  therefore  the  o inion  of  this  office  that  the  Jtate 
board  of  Health  cannot  require  the  payment  by  the  hord  of  £duo*tlon 
of  the  City  of  it.Loui a of  the  registration  fee  provided  for  in 
section  9092  H.  d.  Mo.  1929,  uxui  that  the  Board  of  Health  is  without 
power  to  reoulre  the  ne  instruction  as  is  required  of  other  schools 
under  Its  eupervialou. 


) 


ippriOVMD: 


T?o'yrTojTi  rT.iTBiTi 
Attorney  General. 


Hoi: MM 


MOTOR  VEHICLE  FUEL  TAX:  Consular  agents  and  employees  of  a 
consulate  are  not  exempt  from  the  provisions  of  the  Motor  Vehicle 
fuel  tax  of  Mo. 


December  14,  1934 


Hon.  Roy  H.  Cherry 
State  Inspector  of  Oils 
Jefferson  City,  Missouri. 

Dear  Mr.  Cherry: 

This  department  is  in  receipt  of  your  letter  of 
July  31  requesting  an  opinion  as  to  the  following  state  of 
facts : 


"Attached  herewith  please  find 
correspondence  had  with  the  State 
Department  of  Washington,  the  Shell 
Petroleum  Company  and  the  Mexican 
Consul  at  Kansas  City,  concerning 
the  right  of  exemption  from  the 
motor  fuel  tax  of  consular  agents 
and  employees  of  the  Consul  by  rea- 
son of  a treaty  signed  at  Havana, 

Cuba,  between  the  American  Govern- 
ment and  the  Government  of  Mexico 
on  February  20,  1928,  I also  en- 
close a copy  of  this  treaty. 

I shall  be  pleased  to  have  you 
advise  me  whether,  in  your  opinion, 
the  Mexican  Consul  and  his  agents 
are  exempt  from  the  Missouri  Motor 
Fuel  Tax  by  reason  of  this  treaty." 

Article  20  of  the  Convention  signed  at  Havana  on 
February  20,  1928  exempts  consular  agents  from  all  tax,  state, 
provincial  or  municipal,  except  such  taxes  as  may  apply  to  the 
possession  or  ownership  of  real  estate. 

Section  7794,  R.  S.  Mo.  1929  provides: 

"For  the  purpose  of  providing  funds 
to  complete  the  construction  of  and 
for  the  maintenance  of  the  state 


Hon.  Roy  H.  Cherry 
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highway  system  of  this  state  as 
designated  by  law,  there  is  hereby 
provided  a license  tax  equal  to  two 
cents  per  gallon  of  motor  vehicle 
fuels  as  defined  in  this  article 
vised  in  motor  vehicles  of  the  public 
highways  of  the  state,  which  license 
tax  shall  apply  and  become  effective 
January  1,  1925." 

Section  7795  > R*  S.  Mo.  1929  provides: 

"Every  distributor  shall  for  the  year 
1925,  and  each  year  thereafter,  when 
engaged  in  such  business  in  this  state, 
pay  to  the  state  treasurer  an  amount 
equal  to  two  cents  (2^)  for  each  gallon 
of  motor  vehicle  fuels  refined,  manu- 
factured, produced  or  compounded  by 
such  distributor  and  sold  by  him  in 
this  state,  or  shipped,  transported  or 
imported,  by  such  distributor  into  and 
distributed  or  sold  by  him  within  this 
state  during  each  year." 

It  is  clear  from  a consideration  of  these  two  sec- 
tions of  the  Motor  Vehicle  Fuel  Tax  Law  of  Missouri  that  the 
tax  is  a license  tax  imposed  upon  the  distributor  and  not  a 
property  tax  paid  by  the  consumer.  While  the  distributor  is 
permitted  to  charge  the  purchaser  of  motor  fuel  with  the 
amount  of  this  license  tax,  the  distributor  alone  is  made 
responsible  for  the  payment  and  collection  of  this  tax  to 
the  State  of  Missouri. 

It  is  therefore  the  opinion  of  this  department  that 
Consular  Agents,  as  well  as  the  employees  of  a consulate  who 
are  nationals  of  the  state  appointing  them,  are  not  exempt 
from  the  provisions  of  the  Motor  Vehicle  Fuel  Tax  Law  of  the 
State  of  Missouri  and  that  no  deduction  of  this  tax  should  be 
allowed  by  reason  of  their  official  position. 

Respectfully  submitted 


APPROVED: 


JOHN  W.  HOFIMAN,  Jr., 
Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  General 


/ 


COUNTY  COURT;  CONTRACTS  AND  APPROPRIATIONS. 


1.  No  statatoxy  authority 
for  county  court  to  con 
tract  for  two  years 
county  printing, 

2.  Can  appropriate  funds 
and  employ  county  nurse 
on  certain  conditions  . 

3.  Can  appropriate  for 
County  Farm  Bureau 

on  certain  conditions. 


December  15!  1954, 


Mr.  Komer  G.  Chaffin, 

Prosecuting  Attorney  Webster  County, 

Marshfield,  Missouri, 

Dear  Sir:- 

We  have  your  letter  of  November  21,  1934,  requesting  an 
opinion  as  follows: 

"I  am  herewith  submitting  three  questions  on  which 
I would  like  to  have  a legal  opinion: 

il)  Can  the  present  County  Court  of  my  county, 
before  January  1,  1935,  contract  for  the  next  two  years* 
county  printing? 

(2)  Can  they  appropriate  funds  and  employ  a county 
nurse? 

(3)  Can  they  make  the  usual  statutory  appropria- 
tion for  two  years  or  more  for  the  County  Farm  Bureau. 

X am  making  these  inquiries  at  the  request  of  my 
county  court  and  would  appreciate  receiving  this  opinion 
on  or  before  December  1,  1934, " 


FILED 


We  regret  that  due  to  the  pressure  of  work  in  this  office 
we  have  been  unable  to  answer  your  inquiry  before  this  date. 

Article  VI,  Section  36,  of  the  Constitution  of  Missouri 
provides  that  county  courts  shall  transact  all  county  and  ai  ch  other 
business  as  shall  be  prescribed  by  law,  that  is,  by  act  of  the 
legislature,  A careful  examination  of  the  statutes  of  Missouri 
discloses  to  us  no  authority  granted  to  the  county  court  to  make  a 
contract  for  county  printing  for  two  shears. 


Homer  0.  Chaffin — #2 


Deo.  15th,  1934. 


Hie  County  Budget  Law,  Laws  1933,  page  340,  which  embraces 
generally  the  provisi.  one  for  expenditures  and  appropriations  by 
counties,  at  page  350  and  351,  seems  to  provide  for  the  contracting 
for  supplies  and  services  not  of  a personal  nature  (among  * ich 
printing  should  be  Included)  only  as  suoh  things  are  needed. 

With  reference  to  the  approprieting  of  funds  for  the  employ- 
ment of  a county  nurse  and  for  the  County  Farm  Bureau,  suoh 
appropriations  can  be  made  under  certain  conditions  by  the  present 
oounty  court  unless  the  terms  of  any  of  the  judges  are  due  to 
expire  at  the  end  of  this  year. 

In  this  connection,  we  refer  you  to  Section  14  of  the  County 
Budget  Lew,  Laws  19b  3,  page  348-9,  which  provides  in  part  as 
follows: 


"In  any  year  in  which  the  terms  of  any  of  the  Judges 
nf  the  oounty  court  expire,  the  budget  shall  be  approved  aid 
the  appropriation  order  made  by  the  new  court  within  thirty 
day a after  the  beginning  of  the  flsoal  year." 

If  the  terms  of  none  of  your  oounty  Judges  are  expiring,  the 
oounty  nurse  may  be  employed  and  paid  under  seotlons  9036,  9038  or 
9039,  Revised  Statutes  of  Missouri,  1929.  With  r eference  to  the 
County  Form  Bureau  appropriation,  subject  to  the  same  oondlUon, 
the  enabling  seotlons  are  seotlons  12616  to  12623,  ino.,  Revised 
Statutes  of  Missouri,  1929. 

Very  truly  yours, 


CHARLES  M.  H0.VELL,  Jr. 

-asistant  Attorney-General. 


CMHJr-i‘iB 


APPROVED : 


Attorney-General 


Relating: — Tc  fee  for  registration  of  hairdressing  cosmetologists* s 
or  manicurists  Establishment  or  sonool. 


Hon.  Roscoe  Cl ay comb 
Representative  Third  District 
Jasper  County 
2C31  sail  St. 

Joplin,  Missouri 


Dear  sir: 

He  acknowledge  receipt  of  your  letter  of  February  8, 
1934,  in  which  you  state  ano  Inquire  as  follows: 

•I  would  like  to  nave  your  opinion  as  to  the 
Interpretation  of  ^action  9092  of  the  R.  9. 
of  1939  in  regard  to  the  fee  for  a school  under 
this  section.  The  statute  states  that  theta 
Is  to  be  an  annual  registration  determined 
annually  by  the  board  of  Healtn,  but  In  no 
case  to  exceed  4100.00. 

If  a school  opens  for  business  on  April  1st 
or  July  1st  or  October  1st,  shat  fee  should  tne 
souool  be  forced  to  pay  that  opens  on  April 
1st,  or  the  ecnool  that  opens  on  July  1st  wn&t 
fee,  and  the  school  that  opens  October  1st  shat 
feet 

In  other  cords  this  statute  states  that  the  fee 
shall  not  exceed  ilOO.OG  annually,  ooes  that  mean 
that  regardless  of  the  time  of  the  year  the  school 
opens  for  business,  even  though  In  the  mouth 
of  December  that  tne  school  has  to  pay  SlOt;. 00 
tor  Its  license  for  the  balance  of  tne  year,  or 
does  the  statute  mean  that  the  time  le  divisible 
and  that  the  school  should  only  pay  that  pert 
of  a *100. uO  according  to  the  pro  ortlonste  time 
of  the  year  left  at  tne  time  the  school  opens. 

I tnlnx  this  shcul  i be  divisible  and  1 am  In- 
terested In  what  your  o lnlon  is  so  that  I can 
act  accordingly. • 


Hon.  Rot>coe  Claycomb 
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action  9089  R.  S.  Mo.  1b29,  provides  as  follows: 

"It  shall  be  unlawlul  for  any  pei pou  In  tnls 
et»te  to  engage  In  tne  occupation  of  hairdresser 
or  cosmetologist  or  manicurist,  or  to  conduct 
a hairdressing  or  cosmetologist' s or  manicurist1 s 
establishment  or  scnooi,  unless  sucn  person  snail 
nave  first  obtained  a certificate  of  registration 
as  provided  by  tnls  article." 

Beotlon  9092  R.  8.  xo.  1929,  provides  In  part  as  follows: 

"It  snail  oe  competent  for  any  person,  firm  or 
corporation  to  apply  to  tne  state  board  of  health 
for  a certificate  of  registration  of  a scnooi  for 
any  one  or  wore  of  tne  classified  occupations  eltn- 
ln  tnls  article  upon  the  payment  of  a reasonaole 
annual  registration  fee  as  determined  annually  by 
tne  said  ooard  but  In  no  case  to  exceed  tne  sum  of 
oue  hundred  dollars."  • • • •• 

It  sill  be  observed  tnat  tne  statutory  provision  as  appears 
In  Section  9o92  supra,  empowers  tne  State  Board  or  Healtn  to  determine 
tne  registration  fee  enlcn  may  be  charged  annually  to  any  person, 
firm  or  corporation  for  certificate  of  registration,  to  engage  in 
)he  oooupation  of  hairdressing,  cosmetologist's  or  manicurist's  to 
conuuct  an  estnbli  student  or  scnooi  wltnln  tnls  state.  Said  fee  not 
to  exceed  tne  eum  of  £100.00  annually.  3 C.  J.  p.  197,  deflnee  the 
word  "annually*  thus;  "year  by  year,  by  tne  year,  yearly,  eaon  year, 
every  year,  once  a year,  once  in  every  year." 

there  a statute  provided  that  every  trust  company 
shall  pay  annually  for  tne  privilege  of  exercising 
lt>  corporation  franonlse  a certain  annual  tax.  It 
was  held  that  the  word  "annually"  did  not  show  tnat 
tne  Legislature  did  not  intend  that  a trust  company 
snould  pay  for  any  period  of  existence  leas  tnan 
a y «r,  ana  hence  a trust  oompany  was  liable  for  a 
tax  altnough  It  had  only  been  In  business  six  days 
wnen  tne  tax  eas  assessed. 

Poe  vs.  Miller,  85  A.  pp.  Dlv.  211-214. 

83  N.T.S  lUb. 


Hon.  Koscoe  Claycoab 
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The  word  "manually"  as  used  la  tbe  city  charter 
of  daa  Fraaclsco,  provided  the. t the  first  general 
eleotlon  for  city  officers  shall  os  held  In 
April,  lttbl,  ana  thereafter  * annually"  at  tbs 
general  election  for  state  officers  docB  not  mean 
a measure  of  time.  Out  a succession  of  calendar 
years,  and  as  tbe  general  elections  are  held 
In  September  tbe  first  officers  elected  In  April 
only  bold  to  such  time;  as  tbe  «ord  annually  has 
no  relation  to  tbe  first  election  held  in  April 
so  as  to  sake  the  one  of  tbe  annual  elections  con- 
templated. 

People  vs.  srenh&a,  3 Cal.  477-486. 

CoMCLUSlOM. 

Therefore,  we  conclude  froa  tbe  foregoing  statutory  pro- 
visions and  tbe  constructions  herein  set  forth,  that  tbe  annual  re- 
gistration fes  as  provided  In  3eotlon  6092  supra  shall  bs  paid  for 
tbe  privilege  of  conducting  a bnlroreeslng  or  cosmetologist* s or 
Manicurist's  estsbllsbasnt  or  school  ss  provided  In  seotlon  9C89 
supra,  for  a ysar  or  any  fractional  part  thereof;  as  In  our  opinion 
tbe  word  ‘'annually11  does  not  mean  a measure  of  tlae  and  baa  no 
relation  to  tbe  time  when  paid,  eo  as  to  make  tbe  one  to  be  paid  each 
year  on  tbe  date  first  paid,  und  that  said  fee  le  not  divisible. 

Respectfully  submitted. 


«.  ».  CARIES, 

Assistant  Attorney  Oeneral. 

APPROVED: 


ROT  110k IT  RICE, 
Attorney  General. 


*»b:  I 


SKIIATa:  BILL  94; 

l 

t 


Taxation  and  collection  of  delinquent  taxes  in  cities 
of  the  seoond  class;  unaffected  by  senate  Bill  94, 
Lavs  of  Missouri,  1933. 


L-S 

June  4,  1834. 


Hon.  Roscoe  Cl ay comb 
Representative  Jas  er  County 
3010  Hall  Street 
Joplin,  Ml  eourl 


Dear  Mr.  Clay comb; 

Sometime  ago  you  requested  an  opinion  of  this  office  on 
the  following  matter: 

"I  am  writing  to  request  an  opinion  on  the  Jones- 
kunger  Las  of  the  Regular  Session. 

The  City  Attorney  and  the  Commissioner  of  Revenue 
of  the  city  of  Joplin,  a city  of  the  second  class 
having  a special  oharter,  are  proceeding  to  collect 
delinquent  taxes  in  the  sane  manner  and  vltb  the 
sane  penalties  as  vers  imposed  under  the  old  lav. 
prior  to  the  passage  of  the  Jones  Hunger  Law,  the 
City  of  Joplin  imposed  a penalty  on  Jan.  1 on 
taxes  for  the  preceding  year  of  &%  and  interest 
1 per  month  for  each  month  of  delinquency.  The 
Commissioner  of  Hevenue  is  continuing  to  do  the 
sane  uo». 

Doss  the  Jonee-Munger  Lav  apply  to  JopllnT 

Another  question  regarding  this  bill  is  whether 
under  it  the  interest  is  added  at  the  rate  of  1$ 
per  month  but  not  to  exceed  1CK.  per  year,  or  Is 
10-*  to  be  added  In  January  and  no  mors  interest 
adeed  until  the  following  year?*  • • •• 


Hon.  Roacoe  Cl ay comb 


June  4,  1934 
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I wish  to  advise  that  sometime  ago  this  office  prepared  a 
lengtny  o lnlon  to  the  Stats  Tax  Commission  as  to  the  operation  and 
affect  of  Senate  Bill  94  found  at  page  435  et  ssq.  Lass  of  Missouri, 
1933.  It  sas  held  In  that  opinion  that  the  sffeot  If  any  this  las 
has  upon  the  procedure  of  the  collection  of  delinquent  city  taxes  Is 
determined  by  the  classification  Into  shloh  the  olty  falls.  Ve  have 
held  that  cities  of  the  first  and  second  classes  are  not  affeoted  by 
this  act,  the  reason  for  this  being  that  speolflc  provision  has  been 
made  In  Articles  3 and  3 of  Chapter  38  for  the  enforcement  of  the 
payment  of  delinquent  city  taxes,  go  effort  van  made  to  repeal  any 
of  these  provisions  and  there  was  no  Intention  of  the  Legislature  to 
do  so  aa  evidenced  by  the  enactment. 

Tour  Commissioner  of  Revenue  In  the  City  of  Joplin  Is  re- 
quiring a payment  of  penalty  Interest  In  the  cum  of  one  per  cent  per 
month  on  taxes  not  paid  before  January  let  by  virtue  of  the  provision 
cf  section  6600  R.  s.  Mo.  1939.  He  Is  oelleetlng  a five  per  cent 
penalty  by  virtue  of  an  ordinance  paeeed  pursuant  to  Seetlon  6614  R. 3. 
■o.  1929.  f either  of  these  sections  sere  repealed  by  the  Jones- 
Hunger  Las.  iney  stand  as  epsolal  enactments  determining  the  penalties 
to  be  assessed  upon  delinquent  city  taxes  In  cities  of  the  second  class. 

In  vies  of  our  ruling  on  tula  matter  your  second  question 
neeu  not  be  considered  as  the  provisions  of  Section  *952  Lavs  of 
Missouri,  1933,  page  429,  has  no  affect  upon  the  collection  of  penalty 
Interest  upon  your  olty  taxes. 

I herewith  enclose  to  you  an  xcerpt  of  the  opinion  of  this 
office  to  the  3tate  Tax  Commission  dealing  particularly  with  the  affect 
of  the  Jones-Munger  las  upon  proceedings  to  cnforoc  delinquent  taxes  In 
cities.  This  will  set  out  mors  fully  the  original  basis  for  an  onlnlon. 

Respectfully  submitted. 


nARRY  G.  IALTBKR,  Jr. 
Aseletant  Attorney  General. 

approved: 


ROT  MOKIT TRICK, 
Attorney  General. 


HGR:mm 


jOL  DISTRICTS  :-D  is  trict  organized  under  Sections  9325  and  9326, 

R.  S,  ,To.  1939,  may,  by  vote,  increase  tax  levy  not 
to  ex.  od  $1.00  on  the  $100  valuj  .on,  and  where  dis- 
l„  trict  contains  incorporated  village  the  requirements 

of  Section  9194,  R.  S.  Mo.  1939,  are  fully  met,  even 
if  it  be  held  that  said  Section  applies  in  respect  to 
the  amount  of  levy. 


Mr.  David  Clevenger, 
Prosecuting  Attorney, 
Platte  City,  Missouri. 

Dear  Sir; 


June  13,  1934. 


■I 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

* I have  before  me  a letter  of  yours 
dated  May  19th,  addressed  to  Mrs.  Alice 
Scrivner  of  District  Number  74,  located 
in  this  county  near  Parlcville,  Missouri. 

The  district  has  asked  that  I write  for 
an  official  opinion  of  your  office  rela- 
tive to  the  matter  which  you  discussed  in 
this  letter  of  the  19th. 

"Undoubtedly  some  of  the  facts  were  not 
given  to  you  and  I thought  best  to  advise 
you  of  these  before  you  wrote  your  opinion 
on  this,  I wish  to  call  your  attention 
first  to  Sections  9325  and  9326.  You 
will  note  that  at  first  set  out  of  Sec- 
tion 9325  the  wording  is  as  follows;  - 
'Any  Common  School  District  containing 
within  its  boundaries  a city,  town  or 
village,  the  plat  of  which  has  been 
filed  in  the  Recorder's  office  of  the 
county  in  which  the  same  situate**  How, 
District  lumber  74  was  undoubtedly  organ- 
ized under  this  section  and  also  Section 
9326,  and  it  is  true  there  are  two  vill- 
ages incorporated  within  the  boundaries 
of  this  district  now  and  also  at  the 
time  of  its  organization,  the  plats 
/ being  filed  and  of  record  at  the  time  of 

organizing.  Although,  it  is  true  that 
they  were  not  organized  under  the  town 
and  village  act  and  are  not  organized  at 
this  time  under  that  act. 

"That  being  true,  I do  not  see  how  the 
case  of  Brown  vs.  Woods  could  possibly 
apply  or  any  other  decision  as  far  as 


Mr,  David  ft,  Clevei  r,  -3-  me  12,  1934. 


that  is  concerned  which  X am  able  to  find. 

If  this  is  true,  that  is,  is  that  all  that 
is  necessary  to  have  a village  within  con- 
fines of  the  district  irrespective  of  cor- 
poration (and  it  roust  be  admitted  that  the 
statute  does  not  state  that  it  roust  be  an 
incorporated  town  or  village).  Then  un- 
doubtedly under  Sections  9325  and  9336,  this 
district  does  not  offend  the  constitutional 
provisions  relative  to  levys  and,  therefore, 
can  legally  levy  a one  hundred  cent  on  the 
One  Hundred  Dollars  valuation. 

"If  I am  correct,  kindly  advise  me.  I 
would  appreciate  your  earliest  possible 
reply  to  this  as  this  matter  is  vital  at 
this  time  in  making  up  the  tax  returns  and 
the  clerk  is  holding  this  matter  up  until 
a decision  ean  be  had.  For  your  information 
District  Humber  74  was  organised  under  Sec- 
tions 9325  and  9326  as  a six-director  school 
in  the  month  of  June,  1931. * 

Previously  Mrs.  Alice  Scrivner  of  near  Parkville, 
Missouri  made  an  inquiry  about  this  same  proposition.  While 
we  could  not  render  her  an  official  opinion  we  did  answer 
her  letter.  However,  she  did  not  state  sufficient  facts 
for  us  to  be  in  a position  to  definitely  decide  the  matter 
for  her.  The  facts  stated  in  your  letter  are  as  follows; 
That  this  school  district  was  organised  under  Sections 
9335  and  9336,  R.  S.  Mo.  1929;  that  there  were  two  incor- 
porated villages  within  the  boundaries  of  the  district  at 
the  time  of  the  organization;  that  the  plats  of  the  villages 
were  on  file  and  or  record  at  the  time  of  -fee  organization 
and  that  the  district  was  organized  as  a six-director  dis- 
trict. Tou  inquire  whether,  under  the  facts  stated,  it  is 
legal  for  your  district  to  levy  a tax  of  #1.00  on  the  iiOO 
valuation.  Section  11  of  Article  X of  the  Constitution  of 
Missouri,  among  other  things,  provides  as  follows* 

■♦♦♦•For  school  purposes  in  districts  com- 
posed of  cities  which  have  one  hundred  thou- 
sand inhabitants  or  more,  the  annual  rate  on 
property  shall  not  exceed  sixty  cents  on  the 
hundred  dollars  valuation  and  in  other  dis- 
tricts forty  cents  on  the  hundred  dollars 
valuation;  Provided,  The  aforesaid  annual, 
rates  for  school  purposes  may  be  increased, 
in  districts  formed  of  cities  and  towns,  to 
an  amount  not  to  exceed  one  dollar  on  the 
hundred  dollars  valuation,  and  in  other  dis- 
tricts to  an  amount  not  to  exceed  sixty-five 
cents  on  the  hundred  dollars  valuation,  on 
the  condition  that  a majority  of  the  voters 
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who  are  tax-payers , voting  at  an  election 
held  to  decide  the  question,  vote  for  said 
increase. ***** 

Section  9325,  R.  S.  Mo.  1939,  among  other  things, 

provides} 

•Any  common  school  district  containing  with- 
in its  boundaries  a city,  town  or  village, 
the  plat  of  which  has  been  filed  in  the  Re- 
corder’s office  of  the  county  in  which  the 
same  is  situated,  or  any  district  having 
two  hundred  or  more  children  of  school  age 
by  the  last  enumeration,  may  be  organized 
into  a town  or  city  school  district,  and, 
when  eo  organized,  shall  be  a body  corporate, 

and  known  as  the  school  district  of  

and  in  that  name  may  sue  and  be  sued  and 
possess  the  same  corporate  powers  and  be 
governed  the  same  as  other  school  districts 
except  as  herein  provided;****. * 

In  State  ex  rel.  Reynolds,  v.  Rickenbrode , 4 S,  I* 
(2d)  436,  which  was  decided  by  the  Supreme  Court  en  bane,  a 
suit  was  brought  by  the  collector  to  inforoe  the  State's 
lien  for  taxes  against  land  situated  in  consolidated  school 
district  No.  4 of  Livingston  County.  The  school  district 
had  voted  a levy  of  100  cents  on  the  1100  valuation  for 
school  taxes.  The  defendants  contended  tharnSl6tion  ll  of 
Article  X of  the  Const! tuition  the  limit  which  could  be  voted 
for  taxes  was  65  cents  on  the  $100  valuation.  The  district 
was  organized  under  Sections  11236  and  11237,  H.  S.  Mo.  1919, 
which  are  the  same  sect ions  as  9325  and  9326,  E.  8.  Mo.  1929. 
The  court  held  that  the  district  was  organized  as  a tows 
district  and  that  it  could  levy  a tax  by  vote  up  to  fi.00 
per  flOO  valuation.  The  court  says  at  page  437: 

•The  town  of  Avalon  is  situated  in  the  dis- 
trict, but  is  not  incorporated.  The  dis- 
trict has  six  directors  and  appellant  claims 
that  it  comes,  therefore,  within  the  second 
class,  a Consolidated  school  district!  that 
this  is  a legislative  interpretation  of  the 
Constitution  which  makes  school  districts 
formed  of  cities  or  towns  apply  only  to 
towns  which  are  incorporated.* 

•At  that  time  sections  11336  and  11237,  R. 

8.  1919,  were  in  force.  They  were  enacted 
in  189S,  and  appeared  in  the  Revised  Statu- 
tes of  1909,  in  almost  the  same  form  as 
they  appear  in  the  Revised  Statutes  of  193D9. 

Section  112&  provides  that  any  common  school 
district  containing  within  its  boundaries  a 
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city,  town  or  village,  a plat  of  which 
has  been  filed  in  the  recorders  office 
of  the  county  in  which  the  eane  is  sit- 
uated, or  pny  district  having  300  or 
jfiore  children  of  school  age , by  the  last 
enumeration,  may  be  organized  into  a 
city  or  town  school  district. * 

* In  State  ex  rel.  3uoh  v.  Railroad,  363 
Mo,  689,  174  3.  i?.  64,  a suit  to  collect 
taxes  voted  beyond  the  GS-cent -limit,  the 
court  construed  the  expression,  ‘Formed 
of  cities  and  towns, 1 It  was  held  that 
the  expression  did  not  mean  that  the 
district  should  be  formed  exclusively  of 
cities  or  towns,  but  it  might  include  con- 
tiguous territory  outside  the  city  limits. 
The  opinion  ouotes  what  is  now  section 
11236,  providing  that  any  city,  town  or 
village,  the  plat  of  which  has  been  pre- 
viously filed,  etc*,  may  be  organized 

* * * nothing  is  said  in  the  opinion 
about  the  necessity  of  the  town  being 
Incorporated;  and  a judnsfcent  for  taxes 
in  excess  of  the  65- cent  limit  was 
affirmed,* 

*In  State  ex  rel.  v.  Gill,  190  Mo,  T9, 

86  S.  W,  628,  a proceeding  to  oust  di- 
rectors of  a certain  school  district 
which  had  been  organized  under  a statute 
which  was  the  same  as  section  11236,  R. 

S,  1919,  it  was  held  that  the  statute 
applied  to  an  unincorporated  as  well  as 
to  an  incorporated  village.  The  district 
in  the  village,  together  with  the  terri- 
tory which  wan  attached  to  the  district, 
was  organized  as  provided  in  the  act. 

It  was  held  that  the  organization  was 
legal.  The  opinion  points  out  that  the 
act  had  previously  contained  the  void 
* incorporated  * preceding  the  word  ‘city’ 
but  it  was  amended  in  1870,  eliminating 
the  word  ‘incorporated, ** 

*~e  have  here  the  Avalon  district  organ- 
ized as  a town  district,  and  the  only 
reauirements  regarding  the  town  was  that 
the  plat  of  the  town  should  be  filed  with 
the  recorder  of  deeds.  It  was  not  necess- 
ary that  the  town  should  be  incorporated. 
The  subsepuent  statute  (section  11123) 
could  not  annul  an  organization  which  had 
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already  "been  made,  even  if  it  applied  to 
such  a case.  The  Avalon  district,  as  a 
town  district,  was  therefore  properly 
incorporated  under  the  Constitution  and 
under  the  statute  then  in  force.  It  pro- 
vided for  six  directors,  and  it  was 
brought  within  the  proviso  of  section 
11,  art.  10,  of  the  Constitution,  which 
authorized  the'  school  tax  to  he  increased 
by  vote  of  the  people  to  100  cents  on  the 
$100  assessed  valuation.* 

In  view  of  the  foregoing  decisions  and  citations 
contained  therein  we  believe  that  it  is  immaterial  whether  or 
not  the  villages  are  incorporated  so  far  as  the  right  to  or- 
ganization under  Sections  9335  and  9336  is  concerned.  It 
appears  that  this  district  was  organized  under  the  foregoing 
sections  as  a town  district,  Under  Section  11  of  Article 
10  of  the  Constitution  districts  formed  of  cities  and  towns 
may,  by  vote,  increase  the  tax  levy,  not  to  exceed  100  cents 
on  the  tl 00.00  valuation.  Under  the  case  of  State  ex  rel. 

Buck  v.  Railroad,  quoted  above,  it  is  not  necessary  that  the 
district  consist  exclusively  of  cities  and  towns,  tut  dis- 
tricts may  still  be  town  districts  even  though  they  include 
contiguous  territory  outside  of  the  city  limits.  We  do  not 
believe  that  Section  9194,  R.  S.  Mo.  1929,  which  was  formerly 
Section  11133,  R.  S.  Mo.  1919,  changes  the  situation  so  far 
as  the  validity  of  this  tax  levy  is  concerned.  It  was  infer- 
entially  so  held  in  the  case  of  State  ex  rel.  Reynolds  v. 
Rickehbrode,  above  quoted. 

Section  9194,  R.  S.  M<>*  1929,  classifies  school® 
and  section  3 of  the  Section  provides  as  follows: 

"All  districts  governed  by  six  directors 
and  in  which  is  located  any  city  of  the 
fourth  class,  or  any  incorporated  town  or 
village,  shall  be  known  as  town  school 
districts." 

Since  there  were  incorporated  towns  within  the 
boundaries  of  your  district  at  the  time  of  its  organization, 
even  under  Section  9194  the  district  would  be  a town  district 
within  the  provisions  of  the  above  constitutional  provision. 
This  district  was  organized  under  Sections  9325  and  9336, 

R.  S.  Mo.  1929  which  provide  for  the  organization  of  town 
school  districts.  While  those  sections  do  not  make  any  re- 
quirement as  to  the  district  containing  an  ineomorated  city, 
such  as  Section  9194  requires,  yet,  as  a matter  of  fact,  the 
district  did  and  does  now  contain  incorporated  villages  within 
its  boundaries  and  we  believe  that  the  constitutional  and 
statutory  requirements  were  met  to  the  extent  that  by  proper 
vote  the  district  may  increase  its  tax  levy  not  to  exceed 
100  cents  on  the  flOO.OO  valuation. 
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It  is  therefore  the  opinion  of  this  Department  that 
under  the  facts  as  set  forth  in  your  letter  the  district  in 
question  could  legally  vote  a levy  of  not  to  exceed  $1.00 
on  the  $100.00  valuation. 


Very  truly  yours. 


FRA13C  W.  HAYES „ 

Assistant  Attorney  General. 


APPROVED: 


ROT  McKITTRlCtf, 
Attorney  General. 
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SCHOOL  DISTRICTS: -District  organized  under  Sections  9325  and  9326, 

R.  S.  Mo.  1929 , whether  containing  incorporated 
or  unincorporated  villag  may  increase  tax  levy 
by  vote  not  to  exceed  #1.U0  on  0100.00  valuation. 


Mr.  David  R.  Clevenger, 

Prosecuting  Attorney, 

Platte  City,  Missouri. 

Dear  Sir: 

We  are  acknowl edging  receipt  of  your  letter  in 
which  you  state  as  follows: 

"This  Is  to  acknowledge  receipt  of  your 
letter  of  June  12th  relative  to  the  tax 
question  in  District  Puiaber  74  located 
in  this  county.  Unfortunately , I be- 
lieve there  is  one  confusion,  which, 
from  reading  the  copy  of  my  letter, 
might  not  have  been  entirely  clear  to 
you,  It  is  this:  - 

* There  are  no  incorporated  towns  with- 
in the  bounds  of  this  district  nor  has 
there  ever  been,  not  even  at  the  time 
of  organisation  or  since  that  time,  how- 
ever, there  has  been  two  plate  filed  of 
town  and  are  of  record  in  the  Recorder  *e 
office  here  In  Platte  City. 

*X  note  that  you  state  on  page  five  of 
your  letter  in  the  first  paragraph  thereof 
that  It  is  not  necessary  to  have  an  in- 
corporated town  within  the  district,  and 
so  this  being  true,  I assume  from  the 
oaseB  cited  and  from  your  opinion  that 
this  district  undoubtedly  could,  without 
offending  the  Constitution,  make  a levy 
of  one  hundred  cents  on  a one  hundred 
dollar  valuation,  however,  I thought 
best  to  call  your  attention  to  the 
fact  that  there  are  no  incorporated  towns 
to  make  certain  that  I was  correct  in 
assuming  that  even  though  that  fact  be 
true  it  would  still  make  no  difference 
as  long  as  they  were  con  orated  under 
Sections  9325  and  9326. 

*1  am  sorry  for  this  confusion  as  I be- 
lieve it  is  entirely  my  fault  as  my 
letter  to  you  was  not  entirely  clear  on 
the  question  of  incorporated  towns.® 


June  20,  1934. 
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It  is  true  that  in  your  previous  inquiry  you 
stated  there  were  incorporated  towns  in  District  ifuiaber  74. 
On  #une  13,  1934,  we  wrote  you  an  opinion  in  which  we  held 
that  the  district  which  was  organized  under  Sections  9325 
and  9326,  R.  9.  Mo.  1939,  could,  by  a proper  vote,  increase 
the  tar  levy  not  to  exceed  fl.00  on  the  #100*90  valuation. 
Tou  now  state  in  the  shove  letter  that  you  were  in  error 
and  that  there  are  no  incorporated  towns  in  the  district. 

As  we  understand  the  decisions  quoted  to  you 
in  our  opinion  of  June  l3th  it  is  not  necessary,  in  order 
for  a district  to  be  incorporated  as  a town  district  tinder 
Sections  9325  and  9326,  that  there  be  an  incorporated  town 
within  the  district  eo  as  to  some  within  the  provisions 
of  the  Constitution  which  permits  town  districts,  by  vote, 
to  increase  the  tax  levy  to  #1.00  on  the  #100*00  valuation. 
We  do  not  see  that  any  useful  purpose  would  be  served  to 
again  quote  to  you  the  decisions  quoted  in  that  opinion. 

We  believe  that  under  the  authority  of  State  ex  rel.  Rey- 
nolds v.  RickenbTode,  4 S*  W.  (2d)  436;  State  ex  rel.  Suck 
v.  Railroad  Co: p any,  363  Mo.  689  and  State  ex  rel.  v.  Gill, 
190  Mo.  79,  It  makes  no  difference,  where  a district  is 
organised.  under  Sections  9325  and  9336,  whether  the  towns 
within  the  district  be  incorporated  or  not. 

We  would  be  of  the  opinion  therefore  that 
under  the  foregoing  oases,  as  fully  set  out  in  our  former 
opinion,  even  though  there  were  no  incorporated  towns 
within  this  dftltilet,  that  the  district  organized  under 
the  foregoing  sections,  where  the  plat  was  duly  filed, 
etc.,  would  be  a town  district  and  that  % a proper  vote 
might  increase  the  tax  levy. 


Very  truly  yours. 


APPROVED: 


frank:  w,  hates, 

Assistant  Attorney  General. 


ROT  HoKIT  TRICK, 
Attorney  General. 
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County  Board  of  Equalization  must 
reflect  true  values. 


.a? 

April  IS,  1934. 


Hon.  James  V.  Court,  u 
Prosecuting  Attorney 
New  Madrid  County 
Portagevllie,  Missouri 
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Dear  Mr.  Conran: 


Acxuovleagaent  is  herewith  made  of  your  request  for 
an  opinion  of  this  office  on  the  following  matter: 

* The  County  Court  advises  me  th<  t they  have 
received  Instructions  from  you  to  Increase 
the  valuation  of  Mew  Madrid  County  real  es- 
tate approximately  |9GC,UOG. 

The  Court  Is  of  the  opinion  that  this  Increase 
should  be  placed  upon  the  lands  in  the 
various  drainage  districts  which  secured 
the  benefit  of  the  ne*  tax  lac  exempting  un- 
paid benefits.  In  some  lustnces  the  com- 
pliance with  said  law  reouced  the  assessed 
.valuation  of  certain  tracts  out  of  all  com- 
parison with  the  valuation  of  other  Lands. 

The  C^urt  feels  that  the  placing  cf  the  in- 
crease upon  such  benefited  lands  should  be 
far  more  equitable  than  to  make  a blanket 
Increase  on  all  lands,  including  those  not 
benefited  by  seid  law. » 


I. 
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The  powers  ana  duties  of  tbe  County  board  of  Equal 1 ration 
are  found  in  Article  II  of  Chapter  59  R.  5.  No.  1929.  Portions 
of  Section  stt 12  reau  as  follows: 
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"Said  board  shall  hate  poser  to  hear  com- 
plaints and  to  equalize  the  valuation  and 
assessments  upon  all  real  and  personal 
property  within  the  county  which  Is  made 
taxable  by  law,  and,  bavin*  each  taken  an 
oath,  to  be  administered  by  the  clerk,  fairly 
ana  impartially  to  equalize  the  valuation  of 
all  the  taxable  property  In  such  county,  shall 
luimedlately  proceed  to  equalize  the  valuation 
and  assessment  of  all  such  property,  both 
real  and  personal,  within  their  counties  re- 
spectively, so  that  each  tract  of  land  shall 
be  entered  ou  the  tax  oook  at  Its  true  value: 

» + * * + -4 


So  as  to  assist  the  County  Hoard  of  Equalization  In  their 
deliberations  the  Legislature  has  laid  down  rules  to  be  observed 
by  the  boaru  as  are  founu  In  Section  9813: 

* * ‘first,  they  shall  raise  the  valuation 
of  all  such  tracts  or  parcels  of  land  and  any 
personal  property,  such  as  in  their  opinion 
nave  been  returned  below  their  real  value,4  * * 
second,  they  shall  reauce  the  valuation  of  such 
tract  or  parcels  of  land4  * * ‘which,  in  their 
opinion  has  been  returned  above  Its  true  value 
as  compared  with  the  average  valuation  of  all 
the  real  * ♦ ‘property  of  the  county." 

The  foregoing  sections  clearly  Indicate  that  it  Is 
the  duty  of  tne  county  board  of  equalisation  to  examine  the  assess- 
ment of  the  various  tracts  and  parcels  of  land  And  to  equably 
adjust  tnelr  valuation  of  e> cn  tract  so  that  each  taxpayer  makeB 
nis  fair  contribution. 

Judge  Ragland  in  the  case  of  State  ex  rel.  Thompson 
vs.  Dirckx,  11  S.  *.  (2dj  38,  slated  as  follows,  1.  c.  41: 

"*  * "The  county  board's  authority  is  limited 
to  equalizing  valuations  of  pro  arty  within  a 
class.  lf_  l_t  finds  one  piece  of  property  within 
£ class  overvalued.  It  follows  as  a necessary 
Implication  that  the  re  an  in  a n*  property  in  the 
class,  or  a t least  some  ot  It  . is  under vaj ued. 

This  for  the  reason  that  the  valuation  of  the 
whole  as  a class,  is  fixed  by  the  state  board 
and  that  cannot  be  cb&uced.  A reduction  of  the 
valuation  of  one  or  more  pieces  of  property 


Hon.  James  V.  Conran. 


3- 


Aprll  12,  1934 


therefore  requires  a corresponding  Increase 
of  the  valuation  of  some  or  all  of  the  re- 
maining property  in  the  class.*  • • •• 

As  Indicated  by  the  foregoing  quotation,  your  County  board  of 
Equalization,  when  it  m ets  on  the  first  Monday  of  April  le 
further  required  to  conforu  the  assessed  valuation  of  the  real 
property  In  the  County  with  the  orders  of  the  State  oard  of 
Equalization  duly  made.  Section  988L  provides  In  part  as  follows: 

*«hec  the  state  coord  of  equalization  shall 
have  completed  its  labors,  the  state  auditor 
snail  Immediately  transmit  to  each  county 
clerk  the  per  centum  auued  to  or  deducted  from 
the  valuation  of  the  property  of  his  county, 
specifying  the  percentage  added  to  or  deducted 
from  the  real  property  and  the  personal  pro- 
per tyrespectl vely,  and  also  the  value  of  the 
real  ana  personal  property  of  his  county  ae 
equalized  by  said  board;  and  the  said  clerk 
shall  furnish  one  copy  thereof  to  the  a&eessor, 
and  one  copy  to  be  laid  before  the  annual  county 
board  of  equalisation.*  ••••'* 

Upon  receipt  of  the  information  above  referred  to,  the  valuation 
as  fixed  by  the  oounty  assessor  or  as  equalized  by  the  board 
must  be  conformed  to  the  requirements  of  the  state  bo  rd.  See 
State  vs.  dethards,  9 3.  V.  (2d)  6U3,  1.  c.  805: 

"The  county  board  of  equalization,  under  article 
3,  c.  119,  sec.  13821,  Is  authorized  to  hear 
complaints  and  equalize  valuations  made  by  the 
afteseor.  It  Is  no«here  authorized  to  Increase 
or  reduce  the  aggregate  valuation  fixed  by  the 
state  board  of  equalization.  It  has  no  power  to 
assess.  State  ex  rel.  v.  a lter,  170  mo.  16c. 
clt.  391,  70  S.  . 872.  Its  duty  Is  to  equalize 
among  the  separate  tracts  the  valuations  fixed 
by  the  assessor.  If  the  county  board  of 
equalisation  refuses  to  perform  Its  duty,  a6 
it  did  In  tni 8 case,  then  the  statutes  clearly 
contemplate  that  the  county  clerk  shall  adjust 
the  valuation  lu  accordance  with  the  orders  of 
the  state  board.*  * * * * 
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From  those  and  other  Sections  (Sec.  0792— providing 
for  the  assessment  of  all  property  at  its  true  value  In  money 
at  the  tine  of  tne  assessment)  It  Is  evident  that  the  Intent 
of  the  law  ie  toelnaure  an  as  eesaent  of  all  property  at  Its 
true  value.  Checks  and  balances  have  been  provided — the 
County  board  of  Equalization,  The  County  board  of  Appeals, 

Tne  State  board  of  Equalization — to  Insure  that  the  final 
assessed  valuation  on  eacn  piece  of  property  snail  be  fairly 
aud  equably  assessed. 


II. 

uCChT1C»  ulaT^ICT 

or  iacrease 
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It  is  sell  established  in  this  State  that  the  board 
sets  judicially  In  equalizing  the  valuations.  Railroad  vs. 
Mcuulre,  49  uox  483.  It  has  jurisdiction  over  all  lands  in 
the  County  and  Is  required  to  make  such  adjustments  of  the 
valuations  as  may  be  necessary  to  effect  toe  purpose  of  the  la*. 
Whether  lands  be  located  in  drainage  districts  or  not  cannot  be 
considered  as  the  sole  criterion  for  the  raisin#  of  lowering 
of  the  assessment.  However,  If  conditions  exist  by  reason  of 
which  the  valuations  placed  upon  the  land  In  a drainage  district 
are  below  the  true  values,  such  assessments,  should  be  equalized 
so  that  each  tract  will  bear  Its  fair  burden  of  taxation.  The 
6*me  1 s true  of  land  located  elsewhere  In  the  county.  That  we 
desire  to  emphasize  Is  that  each  tract  must  be  considered  sep- 
arately and  upon  its  own  merits,  and  If  the  valuation  Is  high 
it  should  be  reauced;  if  low,  It  should  be  Increased. 

If  after  equalizing  the  real  estate  in  the  County 
the  total  assessed  valuation  does  not  reach  the  figure  set  by 
the  State  board  of  Equalization,  the  valuation  of  all  tracts 
should  be  Increased  a uniform  percentage  so  as  to  make  the 
valuation  conform  to  the  order  of  the  3tate  Board  of  Equalization. 
Sec  Black  vs.  BoGoulgle,  103  Ao.  192,  1.  c.  19b: 

“*  • * the  board  has  jurisdiction  over  all  the 
lauds  in  the  county,  ana  generally  in  practice 
i t b actions  will  be  confined  to  raising  and 
uecreaslng  the  assessed  value  of  particular 
parcels,  so  as  to  orlng  all  the  lands  In  the 
county  to  a uniform  value.  Tne  law,  nowever, 


Hon.  James  V,  Conran 


April  12,  1934 


clearly  contemplates  that  all  property 
shall  be  assessed  at  Its  true  value  (sec. 

6711),  and  If,  In  the  opinion  of  the 
board,  this  has  not  been  done,  then  the 
assessoen7  may  be  Increased  so  as  to  com- 
ply with  the  spirit  and  Intention  of  the 
law.  • • • • ■ 

A similar  question  to  the  one  no*  presented  hae  been 
determined  by  the  dupreme  Court  In  the  case  of  Columbia  Terminals 
Co.  v.  Koeln,  3 3. a.  (3d)  1031.  in  this  case  the  State  Board  of 
equalization  ordered  an  lnorease  of  30*  In  the  assessed  value 
of  all  personal  property  In  the  City  of  3t.  Units.  The  City 
Board  of  Equalization  raised  the  assessed  valuation  of  all  personal 
property,  the  30  • required,  exoept  the  property  belonging  to  the 
estates  of  deoo&sed  persons  and  minors.  The  plaintiff  Instituted 
this  action  In  equity  to  restrain  the  defendant  from  collecting 
the  lnorease  and  alleged  (l.o.  1024): 

••  • • the  action  of  the  board  of  equali- 
zation of  the  City  of  St.  Louis,  and  of 
the  city  assessor.  In  Increasing  plaintiff* s 
assessment,  w?_ e • illegal,  unconstitutional, 
and  void*,  beo&use,  'in  not  Increasing  the 
assessed  value  of  the  personal  property, 
inoluded  In  olasses  3,  4 and  10  of  the 
assessment  list  of  St.  Louis,  belonging 
to  the  estutes  of  deceased  persons  and 
minors,  the  principle  of  uniformity  In 
taxation  was  disregarded  * • • • 

The  court  overruled  other  contentions  of  the  plaintiff, 
but  recognized  the  Inequality  of  omitting  the  property  of  the 
estates  of  deceased  persons  and  of  minors,  and  stated  (l.c.  1035): 

‘Upon  the  record  before  us,  we  uit  in- 
dulge the  presumption  of  right  action  on 
the  part  of  the  olty  bo  rd  of  equaliza- 
tion, and  assume  that,  at  the  time  It 
reoom.;endod  that  the  assessor  comply  with 
the  ordsr  of  the  state  board  of  equali- 
zation, It  had  completed  Its  work  of 
equalization  and  had  equalized  all  In- 
dividual assessments,  including  the 
assessments  of  the  estates  of  deceased 
persons  and  minors,  as  by  law  It  was  re- 
quired to  do.  If  8uoh  was  done,  l_t  Ijb 
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evident  that  ny  method  except  a hi aake t 
increase  In  all  n sees <--ments  sufTlolent  in 
the  aggregate  to  n^et  the'  aggrec-sie  lr>- 
creas#  oraered  oy  the  state-  board" ofHTqu  1- 
lYatlon  would  produce  di so rialnatj on.  Lack 
of  uniformity  appears  in  the  case  8 1 s' ted  by 
appellant  because  the  assessor,  whose  duty 
it  was  to  adjust  the  assessments  in  conform- 
ity with  the  order  of  the  state  board  of 
equalization,  in  applying  the  increase  to 
all  assessments  exoept  the  assessments  of 
estates  of  deceased  persons  and  miners, 
adopted  a rule  or  system  which  wan  designed 
to  operate  und  did  operate  unequally  in 
violation  of  this  section  of  the  state 
Constitution,  as  well  as  section  1 of  the 
fourteenth  Amendment  of  the  Constitution 
of  the  Mnlted  States. " 

As  it  w i discriminatory  in  the  above  oast  for  the 
assessor  to  arbitrarily  omit  the  property  of  the  estates  of  de- 
ceased persons  and  minors  from  the  increase,  no,  in  the  instant 
case,  it  would  be  arbitrary  and  discriminatory  to  place  the  en- 
tire Increase  in  valuation  upon  land  in  drainage  or  levee  dis- 
tricts when  the  sole  basis  for  such  action  is  the  foot  that  the 
land  happened  to  be  situated  in  a drainage  or  levee  district. 

from  your  request  we  assume  that  your  County  Board  of 
Kcualization  is  still  in  session  and  has  not  passed  finally  upon 
the  assessment  as  mads  by  the  County  Assessor.  Of  course,  if 
the  Board  has  set  and  adjourned  Section  9817  P.  3.  Mo.  1539, 
would  be  applicable: 

"In  case  the  report  from  the  state  board 
of  equalization  be  not  received  at  or  during 
the  session  of  eald  county  board,  then  it 
shall  be  the  duty  of  the  county  clerk  to 
adjust  the  tax  books  according  to  nuoh  re- 
port when  reoelved. • 

It  would  go  without  saying  thnt  in  this  instance  the 
County  Clerk  oould  only  adjust  the  books  by  increasing  all  pro- 
perty a uniform  percentage  necessary  to  bring  the  total  assessed 
valuation  of  re&l  estate  to  tht  figure  established  by  the  order 
of  the  state  Board  of  Equalisation. 
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It  is  wherefore  the  opinion  of  this  office  that 
there  would  he  uo  authority  to  place  the  entire  increased 
valuation  upon  lands  in  the  various  drainage  districts  merely 
beoause  such  lands  were  entitled  to  advantageous  assessments 
by  reason  of  the  new  tax  law,  but  that  the  duty  rests  on  the 
County  Board  of  £qualixatloa  to  see  that  each  tract  of  land 
is  assessed  at  Its  true  v&^ue.  After  the  true  valuation  of 
all  trriots  be  established  the  valuation  of  all  tracts  must  be 
proportionally  Increased  so  that  the  total  assessed  valuation 
of  real  estate  oonforue  to  the  requirements  of  the  3tate 
board  of  Kqu&lltatlon. 


1'vespeetfuily  submitted. 


HAKsY  O.  SALTISH,  JR. 

Assistant  Attorney  General 


APPROVED: 


SOY  ;.OK.I  TT..ICK 

Attorney  General 


HO-.Jkll 


ELECTIONS: 


Party  living  in  county  for  number  of  years,  leaving  for 
purpose  of  teaching  school,  but  who  has  always  voted  in 
said  county  and  claimed  same  as  his  residence,  is  eligi- 
ble to  become  candidate  for  County  3up*t.  of  Schools. 


Octobor  25,  1934. 


I*' 


o 


ilr*  A.  Loyd  Collins, 
3up * t . of  Schools, 
UcPall,  Missouri* 


Osar  Sir: 


This  department  is  in  receipt  of  your  letter  of 
September  13,  1934  wherein  you  make  the  following  inquiry: 

"I  claim  Henry  County,  Clinton, 

Missouri  as  my  legal  residence;  but 
as  I am  engaged  in  the  school  pro- 
fession, my  family  and  I,  of  course, 
live  where  I an  teaching  for  the  nine 
months  school  term  each  year.  In 
state  and  county  election,  when  I am 
away,  I send  In  ray  absentee  vote. 

I am  superintendent  of  schools  at 
Ke  •'all,  F/iarouri,  in  Gentry  County  for 
the  sohool  terra  of  1934-35*  In  the 
spring  I am  contemplating  raking 
announcer ient  as  a candidate  for  the 
office  of  county  superintendent  of 
schools  of  Henry  County,  Missouri.  I 
am  writing  you  to  ascertain  if  I an 
eligible  to  announce  for  the  office. 

1 shall  appreciate  an  opinion  from 
you  relative  to  the  matter  at  your 
earliest  convenience." 

ection  9454,  R*3.  Mo*  1929  relates  to  the  election 
and  ruelificntion  of  e county  sohool  superintendent  and  is  in  part 
as  follows: 

"There  is  hereby  croat ed  the  office 
of  county  superintendent  of  public 
schools  in  oach  and  every  county  in 
the  state;  the  qualified  voters  of  the 
county  shall  eloot  said  county  superin- 
tendent at  the  annual  district  school 
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meeting  held  on  the  first  Tuesday 
in  April,  1923,  and  every  four  years 
thereafter;  said  county  school  sup- 
erintendent shall  be  at  least  twenty- 
four  years  old,  a citizen  of  the 
county,  shall  have  taught  or  super- 
vised schools  as  his  chief  work 
during  at  least  two  years  of  the 
eight  years  next  preceding  his 
election  or  appointment;  * ♦ * * *» 

Whether  or  not  you  are  a citizen  of  Eenry  County  is 
largely  a matter  of  Intention  on  your  part,  corroborated  by  your 
past  actions  relative  to  voting  and  claiming  the  same  as  your 
legal  residence. 

In  the  case  of  Hall  v.  SChoenecke,  128  Mo.,  l.c.  666,  the 
court  in  discussing  the  status  of  a student,  said: 

"The  evidence  discloses  the  facts 
that  two  of  the  young  men  whose  votes 
were  rejected  had  formerly  lived  in 
the  state  of  Kansas  and  came  to  Tarklo 
for  the  purpose  of  attending  college. 

They  were  still  students  in  college  at 
the  date  of  the  election.  Their  parents, 
by  whom  they  were  supported  and  their 
tuition  was  paid,  continued  to  reside 
in  Kansas.  One  of  them  testified 
that  he  regarded  Tarklo  as  his  home, 
and  expected  to  reside  there  after  his 
education  was  finished.  The  facts  in 
the  case  of  the  other  voter  were  sub- 
stantially the  3amo,  oxcept  that  his 
parents  resided  in  Missouri,  though  not 
in  the  City  of  Tarklo. 

The  constitution  of  the  state  provides 
that  *no  person  shall  be  deemed  to  have 
gained  a residence  by  reason  of  his 
presence,  or  lost  it  by  reason  of  his 
absence  while  a student  in  any  in- 

stitution of  learning*.  This  provision 
is  but  a declaration  of  the  law  as 
generally  recognized.  McCrary  on  Elec- 
tions (3  Ed.),  secs.  66-68;  6 4m.  & Eng. 

Enc.  of  Law,  278. 

Each  case  must,  then,  depend  upon  the 
facts.  There  is  no  doubt  that  a student 
may  become  a resident  of  the  place  where 
the  college  is  located,  though  he  only 
went  there  for  the  purpose  of  attending 
school.  Whether  he  has  done  so  or  not, 
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depends  upon  all  the  facts  and  circum- 
stances. The  fact  that  he  is  supported 
and  maintained  by  his  parents,  and  sDends 
his  vacation  with  them,  are  strong,  but 
not  necessarily  conclusive,  circumstances 
to  prove  that  he  has  not  changed  his 
residence.  See  cases  cited  in  note  6 
Am.  ft  ling.  Encyclopedia  of  Law,  p.  278. 

The  question  is,  as  in  other  cases,  largely 
one  of  intention,  though  as  to  this,  the 
evidence  of  the  party  himself  is  not  nec- 
essarily conclusive. 

The  ouestion  in  this  case  was  one  of  Ihct 
for  the  court.  There  were  no  declarations 
of  law  asked  or  given,  and  we  can  not 
review  the  finding  of  the  court,  in  law 
cases,  upon  questions  of  fact,  when  there 
is  substantial  evidence  to  support  such 
finding." 

It  was  also  said  by  the  court  in  the  above  decision 

that 

"A  temporary  removal  by  a person,  for 
the  solo  purpose  of  educating  his  chil- 
dren, without  an  intention  of  abandoning 
his  usual  residence,  and  with  the  intention 
of  returning  thereto  when  his  purpose  has 
been  accomplished,  will  not  constitute  such 
a change  of  residence  as  would,  under  the 
law,  entitle  him  to  vote  at  his  temporary 
abode. " 

Likewise,  in  the  case  of  Hope  v.  Elentge,  140  Mo.,  l.c. 

398-399,  the  court  Slid: 

"The  challenges  of  E.VT.  Nelson  and 
A.K.  Fayne  were  based  upon  the  want  of 
legal  residence  in  the  county.  These 
parties  testified  to  a residence  of  more 
than  twelve  months  in  the  State  and  more 
than  sixty  days  in  the  county  and  that  they 
had  their  home  in  the  county.  It  was  a 
question  of  fact  in  which  the  intention  of 
the  parties  largely  entered  and  the  circuit 
court  found  they  were  residents  within 
the  meaning  of  the  law  and  that  finding 
we  will  not  disturb.  Lankford  v.  Gebhart, 

130  Mo.  621;  Pall  v.  Schoenecke,  128  Mo. 

661." 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  if  ITenry  County 
was  your  legal  residence  for  a number  of  years  but  that  you  left 
the  county  for  the  purpose  of  engaging  in  your  profession  of 
teaching  school,  have  always  voted  in  Henry  County  and  have 
claimed  the  same  as  your  residence,  you  would  be  eligible  to 
become  a candidate  for  the  office  of  county  Superintendent  of 
Schools  of  Henry  County. 


Respectfully  submitted, 


OLLITL'R  W.  NOLEN, 
assistant  Attorney  General 


APPROVED : 


ircT'Vc'TPmgK,"’ 

Attorney  General 


OV.'N : AH 


BAN  AS  «<  BA'KiNO: 


Natiord.  Bank  not  permitted  to  pledge  its  asj^tre 
to  secure  deposits  of  Northeast  Missouri  State 
Teachers  College. 


3«ay  9,  1934. 


Mr.  Byron  Cosby, 

Business  Administrator, 
Northeast  Missouri  tate 
Teachers  College, 
Kirksville,  Missouri. 


Dear  r.  Cosby: 


Xhi 8 Department  is  in  receipt  of  your  letter  of  recent 
date  in  which  you  enclosed  a letter  from  Mr.  J.  . T.  O'Connor, 
Coiptroller  of  the  urrency,  and  also  in  receipt  of  your  sunple- 
mentary  letter  of  April  28th;  which  three  letters  are  as  follows, 
restK  ctively : 


"I  am  enclosing  a copy  of  a letter  sent  out 
from  the  office  of  Comptroller  of  the 
Currency  of  the  United  states. 

The  Treasurer  of  the  Northeast  Missouri 
State  Teachers  College  is  cashier  of  the 
citizens  National  Bank,  Kirksville,  Missouri, 
and  his  bank,  the  Citizens  National  Bank 
deposited  i^0,000.00  in  United  States  Qovern- 
ment  securities  to  Drotect  the  college  funds 
while  they  are  being  collected,  and  waiting 
transmission  to  the  btate  Treasurer.  The 
Comptroller  has  ordendthat  we  release  these 
securities  now  held  in  escrow. 

In  order  to  comply  with  ec.  9611  of  Missouri 
hevlsed  tatutcs  1929  Just  what  shall  we  do? 
The  treasurer  is  willing  to  give  personal 
bond  as  security  that  he  will  discharge  his 
duties,  but  how  can  we  protect  ourselves  in 
the  deposi tory ?" 
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"COMPTROLLER  OF  i'HE  CURRENCY 


To  the  C;  shier: 

The  B preme  Court  of  the  inited  States  on 
February  5,  1954,  rendered  tvo  decisions 
of  the  utmost  importance  to  national  banking 
associations. 

in  Texas  & Pacific  Railway  Company  vs.  S.  0. 
Pottorff,  \eceiver,  it  was  held  that  'national 
banks  lack  power  to  pledge  their  assets  to 
secure  a PRIVATE  deposit.* 

In  City  of  liarion  vs.  Ben  bneeden,  Receiver, 
it  was  held  that  a 'national  bank  could  not 
legally  pledge  assets  to  secure  funds  of  a 
State,  or  of  a political  subdivision  there- 
of, prior  to  the  1930  amendment;  (Act  June 
25,  1930)  and  since  then  It  can  do  sc  legally 
oNLY  IF  IT  IS  LOCATED  I A STATE  IN  WiilCH 
STATE  Ba  KS  A fli  SO  AUTHORIZED. 

You  are  accordingly  expected  to  ascertain 
immediately  whether  or  not  state  banks  in 
yo  r state  could  lawfully  pledge  assets  to 
secure  such  deposits  of  public  funas  of  the 
state  or  a political  subdivision  thereof 
which  you  may  have  and  for  w ich  you  have 
pledged  assets  as  security.  It  will  be 
advisable  to  obtain  the  opinion  of  your  bank 
attorney  in  this  connection  and  retain  same 
on  file  for  inspection  by  the  bank  examiner. 

Any  existing  pledges  of  assets  to  secure 
private  decosits  must  be  immediately  terminated. 

vny  pledges  of  assets  to  secure  deposits  of 
the  state  or  political  subdivision  thereof, 
which  pledges  are  determined  to  be  beyond  the 
nower  of  the  state  banks  nust  likewise  be 
promptly  terminated. 

Re spec  tfully, 

J.  F.  T.  O'CONNOR, 

Comptroller.” 
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"id*.  ] thel  Conner,  Cashier  of  the  Citizens 
National  Bank  of  scrksvllle,  Missouri, 
is  Treasurer  of  the  Board  of  Hegents  of 
the  Northeast  lsaourl  otate  Teachers 
College,  Kirk svl lie  , Missouri,  as  treas- 
urer, he  gives  a surety  bond  of  #10,000. 

He  deposits  the  college  money  as  it  is 
received  and  holds  tame  in  the  Citizens 
National  Bank  until  such  a time  as  this 
money  is  remitted  to  the  otate  Treasurer* 

In  the  past  and  at  the  present  time  the 
Citizens  National  dam;  deposits  with  one  of 
the  ot.  :-ouis  banks  #30,000  of  government 
bonds  as  a surety  to  protect  the  deposits 
of  the  treasurer.  Mr.  Lthel  Co  .ner  believes 
that  the  letter  of  Mr.  J.  P*  T.  O'Connor, 
Comptroller  of  currency,  demands  that  the 
bank  recall  these  securities,  if  that  is 
done,  then  we  have  no  security  against  a 
aspo8itary.  e would  like  to  ask  if  it  is 
oossible  under  existing  laws  for  the  bank 
to  make  the  deposit  of  these  securities  in 
order  to  protect  our  deposits.  " 


*..•*■** 


The  question  asked  In  your  letter  is  whether  or  not  the 
Citizens  National  Bank  of  Alrksville,  Missouri,  has  the  oower  and 
authority  to  pledge  its  assets  and  securities  to  the  treasurer  of 
the  Board  of  agents  of  the  Northeast  Missouri  State  Teachers' 
College,  Kirkaville,  Missouri,  to  secure  funds  deposited  in  said 
bank  for  said  college. 

Your  request  for  an  opinion  calls  for  a construction  of 
the  amendment  of  June  85,  1930,  action  5153,  of  The  National 
Banking  Act,  as  shown  at  18  U3CA,  Section  90,  pa^e  30,  which  is 
as  follows: 


" %n y association  may,  upon  the  deposit  with 
it  of  oubllc  money  of  a State  or  any  political 
subdivision  thereof,  give  security  for  the 
safe-keeping  and  prompt  payment  of  the  money 
so  deposited,  of  the  same  kind  as  is  author- 
ised by  the  law  of  the  itate  in  which  such 
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a.eoclaticn  is  located  in  the  case  of  other 
banking  restitutions  in  the  State.  (as 
amended  J ne  25.  1930.  c.6i4,  46  Stat.  809. J", 

and  the  application  of  same  that  ma,y  be  made  to  the  Laws  of  Missouri. 
Prior  to  the  Federal  ct  of  June  £6,  1930,  National  Banking  Associa- 
tions could  not  pledge  their  assets  to  secure  funds  deposited  in 
their  bank,  except  public  deposits  made  under  Section  45  by  the 
Secretary  of  the  Treasurer  of  the  United  states. 

Justice  branaeis  stated  the  rule  in  the  case  of  City  of 
Marion,  Illinois  vs.  iaieeden,  54  sup.  C-t  • ep.  421 i 

"For  the  reasons  stated  in  Texas  tt  Pacific 

hallway  Co.  v.  Pottorff,  290  U.  S.  , 

54  S.  Ct.  416,  73  L.  Ed. . decide3“ 

this  day,  we  are  of  opinion  that  the  Act 
of  1364  did  not  confer  the  power  to 
pleu0e  assets  to  secure  any  public  deposits 
except  those  made  under  section  45  b.,  the 
secretary  of  the  Treasury  of  the  united 
Ota tea.  The  power  conferred  by  each  later 
act,  except  that  of  1930,  was  limited  to  secur- 
ing specific  federal  funas.  A national  bank 
could  not  legally  pledge  assets  to  secure 
funds  of  a state,  or  of  a political  sub- 
division thereof,  prior  to  the  1930  amend- 
ment; and  since  then  it  can  do  so  legally 
only  if  it  is  located  in  a state  in  which 
state  ba  <ks  are  so  authorised,  in  some 
states  national  banks  had,  prior  to  the 
1930  amendment,  frequently  pledged  assets 
to  secure  public  deposits  of  the  state  or 
of  a political  suodivlsion  thereof;  comptrol- 
lers of  the  currency  knew  that  this  was 
bexng  done;  and  they  assumed  that  the  banks 
had  the  power  so  to  do.;3ut  the  assumption 
was  erroneous.  The  contention  that  suoh 
power  is  generally  necessary  in  the  business 
of  deposit  banking  has  not  been  sustained." 


Since  the  rendering  of  the  decisions  of  the  United  States 
Supreme  C urt  in  the  above  case,  and  the  case  of  Texas  * Pacific 
Railway  Co.  v.  ottorff,  54  oup.  Ct.  eo.  416,  Rational  banking 
Associations  have  been  restricted  in  their  powers  to  pledge  their 
assets  to  secure  deposits  althou0h  it  had  been  done  with  the  know- 
ledge and  consent  of  the  Comptrollers  of  Currency;  which  such 
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pledging  of  asr  ets  was  unauthorised.  file  federal  ict  of  1930, 
supra,  gives  power  to  National  Banking  Associations  to  pledge  their 
assets  to  secure  deposits  of  puollc  .none . of  a state  or  political 
subdivision  thereof  of  the  same  kind  as  is  authori zed  by" the  Iaw~ 
of  the  iitate  in  w^ich  such  association  is  located  in  the  case  of 
other  banking  institutions  in  the  State. 


Nov,  the  question  is:  Is  the  money  deposited  with  the 

Citizens  National  Bank  of  Kirksvllle,  airksville,  Missouri,  public 
money  of  a sta.e,  or  a political  subdivision  thereof,  within  the 
.meaning  of  the  ederal  statutes?  7/e  think  not.  This  question 
in  the  last  analysis  would  be  determined,  in  our  opinion,  by  the 
Federal  courts  as  to  whether  National  Banks  have  such  powers. 


The  state  of  Missouri  is  divided  into  five  districts  for 
the  purpose  of  establishing  five  Teachers  Colleges,  and  the  North- 
east Missouri  State  Teachers  College,  located  at  .irksvil  e is  the 
college  for  one  of  these  districts  and  said  college  is  unaer  the 
control  of  '’the  board  of  > egents  for  the  northeast  .Missouri  State 
Teachers  College."  it  Is  one  of  the  duties  of  the  board  of  Regents 
to  ao  oint  a treasurer  for  such  college,  a d to  determine  the  amount 
of  his  bond,  which  shall  be  in  amount  not  less  than  *10, GOO. .-0. 

The  statutes  governing  the  money  in  the  hands  of  the  treasurer  of 
said  college  do  not  provide  for  a depository  bond  to  be  given  by 
the  bank  to  secure  the  funds  deposited  b^  said  treasurer,  nor  is 
provision  made  for  the  depositing  of  assets  or  securities  of  said 
bank  to  secure  said  deposits. 

The  statutes  of  Missouri  have  provided  in  .rany  instances 
for  the  giving  of  depository  bonds  by  oanks  to  secure  public  unds 
deposited  therein,  also  the  pledging  of  assets  is  provided  for  by 
law  in  a great  many  cases  to  secure  said  funds  so  deposited,  and 
we  note  a few  of  said  provisions  of  the  statute  as  follows: 

The  state  funds  - under  Section  11469,  R.  S. 

Mo.  1929,  as  amended  by  ^aws  of  1931,  page  373; 

County  funds  - under  Section  12138,  R.  S.  Mo. 

1929; 


The  funds  of  cities  of  the  first,  second, 
t.  ird  and  fourth  class  - under  specific  sections  of 
the  statute; 

School  funds  of  schools  of  cities,  towns  and 
consolidated  schools  - under  section  9362  h.  s.  o. 
1929;  and  School  funos  in  towns  over  500,000 
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inhabitants  - under  Section  9680,  It.  3.  Mo.  1923;  and 

State  eleemosynary  institutions  - under  section 

«679  R.  S.  Mo.  1919  j 

all  of  w :icv  provide  for  the  giving  of  depository  bonds  or  the  pledg- 
ing of  assets,  and  it  is  significant  that  no  statute  has  been  onacted 
whereby  a depository  may  be  selected  by  the  board  of  Regents  and  a 
depository  bond  required  or  the  pledging  of  assets  and  securities 
required  by  the  bank  to  secure  said  funds  so  deposited. 


wince  no  provision  is  made  for  a depository  bond  or  the 
pledging  of  assets  to  secure  the  funds  of  your  Institution  under 
the  statutes  of  Missouri,  we  do  not  think  that  the  National  ban: 
in  question  could  legally  do  so. 


ihe  iupre  e C urt  of  Missouri  in  the  case  of  .'tate  ex  rel. 
Thompson  v.  board  of  p.egents  for  ortheast  Missouri  tate  Teachers 
Co  .’lege,  264  C.  ...  698,  dec  id  d that  the  money  received  by  the 
college  f ro  i certain  fees  from  students  and  other  work  did  not 
become  State  funds.  in  the  aoove  case  the  board  of  egents  of 
the  Co  lege  in  question  had  insured  the  buildings  of  the  institu- 
tion and  the  premiums  had  been  paid  out  of  unappropriated  money  in 
its  hands,  derived  from  student  fees  from  Junior  High  ..chool  exten- 
sion and  other  work.  Two  of  the  buildings  burned,  and  tne  insurnce 
companies  paid  the  sum  of  to  the  Board  of  Regents;  the 

state  treasurer  in  an  original  proceeding  for  mandamus  sought  to 
compel  the  coard  of.  hegents  to  pay  this  money  into  the  . tate  treas- 
ury, contending  that  under  the  Constitution  and  the  statutes  this 
money  was  state  money  and  should  oe  payable  into  the  state  treasury. 
The  Supreme  Court  aenied  the  writ  and  held  in  effect  that  it  was 
not  8 tate  money  and  sho  Id  not  go  into  the  state  treasury  to  be 
an  roprlated  b„  the  State  Legislature  at  its  vill  and  pleasure. 


\ e think  that  the  money  in  the  hands  of  your  treasurer  is 
not  State  money  within  the  term  "public  money  of  the  state"  under 
the  Federal  Act  of  1930,  supra.  e do  not  think  that  the  counties 
comprisin0  the  district  known  as  the  Northeast  'issouri  state 
Teachers  College  is  a political  subdivision  of  the  State  of  Missouri 
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for  the  reason  that  It  does  not  possess  any  of  the  attributes 
of  a political  subdivision  and  no  functions  of  local  government 
have  oeen  delegated  to  it.  fhe  Board  of  Regents  possess  no 
authority,  neither  does  it  exercise  any  Jurisdiction  over  the 
counties  of  the  district  which  we  think  is  necessary  to  make  the 
district  a political  subdivision  of  the  State. 


CONCLUSION. 

It  Is.  therefore,  our  opinion  that  the  Citizens  National 
dank  of  Kirksville,  Missouri,  ca  not  pledge  its  assets  and  securi- 
ties to  the  Board  of  Regents  or  the  treasurer  of  said  college  to 
secure  deposits  made  by  them  in  said  bank,  and  in  event  that  it 
did  so  pledge  its  assets  and  securities,  said  acts  would  be  ultra 
vires  and  would  be  no  protection  to  the  college  in  case  of  the 
failure  of  said  bank  and  could  be  recovered  by  the  receiver  of 
said  bank,  as  was  done  in  the  case  of  City  of  Marion.  Illinois  v. 
Sieeden.  supra. 


Very  truly  yours. 


COVELu  R.  HEWITT 
Assistant  Attorney -General. 


APPROVED: 


R.Y  MckiTTKlbK 
Attorney -General • 


CRdr.G 
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ua«  l>arylua  7arnin*s  for  othar  >unielpal  urpoaaa. 
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wwnble  arry  l,  Comll,  City  l«p, 
City  of  darthaoa, 

Carthage,  ineouri. 

ear  lr : 


-v  roquoot  for  an  opinion  um  boon  raonivad  fm  you  datoa 
•Fmm  20,  1394,  aMfe  raqusot  Win  U tha  follawliw  tmi 

"1  (an  a fa*  <pjaatlaae  vhleb  1 aould  ba  war,  ntoful  to 
yeu  to  -law  no  y-Air  dnalalou*  on.  iW  nm<k  for  Via  is 
to  try  and  roly  tha  Wraywa  of  our  aity,  If  poaaltla. 


L if  botKi  U«oa  or*  10 tad  by  ti«a  paopla  f a aity  and  too 
ardlaaaM  a alii  a-  far  tha  alcotloo  ctxtaa  that  t a iaVaraat  and 
prlnslpsl  on  <*‘4m  «111  ba  ant  by  a dlroot  tax  acalatt  tw 
tnxobla  pro  arty  of  a aity,  la  it  local  ar  oaalbla  far  • 
unlo$*l  an tar  and  alaatrla  plant  to  re  lira  all  or  a [art  of 
mr.y  bond  is  suae  fron  tha  earning  of  anld  plants 


2.  If  n nualol pally  -onod  plant  oaanot  Italy  rotire  ths  bondo 
ia  it  or  la  alb  la  far  than  ta  mat  t a interact  on  various  bon 
laouao* 


3.  Can  a mmislpally  earned  plant  contribute  to  tie  Jonarai 
noanua  find  in  or  dor  to  holy  zmm  up  ti.o  otroota  and  saner 
ayate  « of  a aity,  thereby  help  in..  the  aity  to  ar^loy  laborers' 

4.  If  a wnlelpally  owned  plant  aawot  mat  nay  of  tha  truant lt<  a 
•a ad  in  noo«  1,  S dr  3,  In  1%  yooaibla  f t a ley  aoonail  to 

. ana  an  or  InnaM  ro^ulrln  ■ t a plant  to  pay  • tnuuthl  lies' oa 
tax  Into  tha  Jenoral  lavom  fuiat". 

The  ; Ity  of  ^nrtbaflo  has  nt  tha  present  Una  tha  one.  af  150,(100.1x1 
in  delinquent  UaM  on  tho  books  and  do  net  aea  too  it  10  40I.U? 
to  bo  roe  el  Me  for  tha  aajorlty  of  tha  property  oanere  to  «eet 
tho  taxes  by  omWr,  and  aeeor-.i L to  the  nos  <tate  lse  thoaa 
properties  are  to  ba  aut  up  for  anla  on  the  first  on  day  ia  o- 


It  eoulu  ba  a yeat  red  i f to  our  property  dinars  if  aa  would 
«at  sosa  rallsf  from  mu  l ater  and  laotria  Llxut  rlnat* 

Due  to  the  bard  tl-naa  tio  City  of  Oorth^e  Una  baan  00%  a wen- 
aidarabla  nautt  of  nano;-  !<•  srs  Mii^  otarlnln  and  a to.  for  to 
CL  >,  a,  *m«i  and  all*  tha  aoat  uf  onsrity  la  aur  aity  ban  cora 
titan  oublad  la  tha  oat  yaor.<* 


too  nata  llkooiaa  afttri 


us  that  .'artJn  ^ la  a aity  of  tha  third 
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alaas,  t‘iat  of  100,000  in  fan  amount  of  bonds  «rl4aally  loouod  to 
pay  for  a oity  «twnrka  #50,000  in  faoa  amount  ara  nos  outstanding, 
and  that  said  waterworks  is  oaaassod  and  administered  by  a ;«*rd  of 
ublic  \ ©rfce. 

The  first  twee  questions  raised  In  your  request  for  opinion  oan 
bo  resolved  Into  too  questions,  X,  the  power  of  tae  oity  %c  use  surplus 
revenue  fron  its  veterwwfce  tor  other  rami  el  pal  purposes,  and  II,  aastmi: 
such  power  to  exist  under  tho  Constitution  and  liars  of  the  utete  of 
r iawourl  the  poasiblo  liability  which  night  arise  free:  nuoh  uao. 

I. 


mtmL 
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-a  fears  found  no  otatutoo  or  decisions  in  tho  tata  of  lsseuri 
apaaifloally  author  1 sing  use  of  surplus  revenue  from  mmlaipaJLly  owned 
wetcreork*  for  other  sunlelpal  purposes,  nor  hose  we  found  any  express 
statutory  prohibitions  arfalnat  sue  uaa*  a bail  eve  that  th«  aaaa  of 
ratal  Hie  v.  Sioux  alls,  240  R.  *,  556  (&•  »•  1^2}  atataa  a suitable 
and  proper  rule  of  law  to  govern  this  natter*  She  court  In  that  ease  said) 


"1  Municipal  ear,  oration  la  sot  required  to  Halt  the  rote 
fee  tin  actual  coat  of  furnishing  water,  but  ay  fix  a rote 
which  la  reasonable,  rswlting  in  a profit  to  the  ramie ipality* 

27  h*  c*  U 145(1  1 Fnrahan  on  Patera,  p.  855,  ar.  7901 
wagssr  v.  )to<&  Island,  146  111.  139,  54  K*  . 545,  21  L.  H.  a* 
jl^l  itritchall  v.  Spokane,  jfr  *ash.  do,  104  P,  1)0,  24  U a#  i.. 

(H*  ... ) 290,  133  Am*  at.  Rap*  1021*  It  la  not  alleged  that 
the  city  of  Sioux  iails  la  charging  an  unreasonable  rat#  for 
water.  If  the  revenues  derived  froa  aoofe  rate  ere  applied 
to  ssttztl aipal  j urpoooa,  we  fall  to  understand  wherein  the  de- 
fendants have  eontrevenad  any  statutory  prevision.  (240  ti.  *. 

aorlaod  statutes  of  lseourl  1^25,  cation  byl,  provides  for  tho 
appolataaet  of  e o«rd  of  while  arks  end  oeotio«7et>4  authorlaea  sueh 
<*vrd  to  ’’take  change  of  and  oMroiae  control  ever”  aueh  waterworks,  and 
eat  ion  7(55  autherlxeo  such  oard  to  "exercise  sueh  othsr  posers  and  par- 
F -m  suen  ether  duties  in  the  super  la  teudsnoe  of  puhlle  works,  Lap  row  ants 
and  repairs  constructed  by  authority  af  the  ooactnn  eoanail  or  awed  by  the 
city  ae  any  be  prescribed  by  ordinanee.  eld  heard  shell  naka  all  naoaannry 
reflation) • for  the  snvwrnaient  of  tho  Depertomit  net  (Rccttaistant  with  the 
general  lave  of  this  state,  t<*  o,  arter  of  sue  oity  W the  or  innnees 
t wreor."  of  thane  twee  sections  just  named  are  applicable  to  altiee 

of  Vta  third  claes. 

motion  j&ol,  also  applicable  to  eitlaa  of  the  third  class,  authorises 
than  to  a root  waterworks,  and  notion  766b  provides  that  enter  work  a whan 
enquired  "shall  be  subject  to  the  control  and  ciaasgemont  of  e board  known  es 
tie  ’Hoard  of  *atervarxo  ticaaioelonera'*. 


3-  »i 
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MtlM  7679  prvridM  tart  "arid  botru  of  wlarwiti  ifinlirloaori 
Khali  have  full  oarikal  and  n mu  pass et  at  arid  MtanorU  * * * * 

and  shall  hsvs  rower  to  fix  tha  water  ratoa  wo  as  to  ralaa  funds  sufflolont 
for  tha  purposes  mwntlc/nwd  in  aatloa  767^,  sad  to  adc^it  aus>  reasonable 
rulaa  and  raalitluM  for  tha  •ofonaxut  and  aollaatioa  tharaof  as  it 
may  deem  expedient. " Vhmro  la  mmbo  lffloulty  la  intarprwtlu:  rtlole 
31  af  Chapter  JO  of  Revised  Statutes  of  lst-ouri,  1^,  la  *hlah  all  of 
tha  above  aoatloaa  ara  Included  in  view  of  tie  faat  that  la  frequent  ia- 
stanaaa  tha  aaaa  subject  netter,  or  substantially  alallsr  aubjaat  attar, 
m«  t to  ba  found  la  several  diffarant  statu tas  aucb  as,  far  exmaplr,  tha 
authority  and  powers  granted  to  mange  oity  wtanoru  systana  for  cltiea 
o tha  third  class  ahloh  la  aaatalaad  la  -Jeetloas  7^54*  o and  7^73 1 nad 
aaa  also  -eetloa  6o21.  ia»tter,  for  tho  pur.osos  of  tho  rooe  t in  julry 
tha  question  of  ableh  oao  of  thoaa  snml  statu  tas,  or  if  all  of  suoh 
statutas,  aro  applicable  to  tho  City  of  Carthata^la  1 material,  baaauas  It 
aono  of  suah  statutas  la  them  any.  express  1 Imitation  00  tha  uaa  by  tha 
City  of  t arthaga  of  surplus  rarer uo  from  lta  waterworks  For  other  nunleipal 
purpoaaa.  It  muot  mot  ba  uadarotaod  that  we  etpraas  say  approval  af  auah 
aatlon  by  tha  City  or  lta  ward  In  eherce  of  tha  waterworks  aa  would  ml  at- 
tain eater  rates  et  a higher  rata  than  aaaaaaary  for  tha  urpoaa  of  relala* 
raver ua  for  othar  purpoaaa,  la  vlaw  of  wetion  7675  shlah  pravldaa  that  too 
rata  aim  11  bo  affielmtly  hi  * to  ralao  nanny  fur  aortain  named  purpoaaa, 
and  dmao  not  I ns  lade  any  parpaaaa  at bar  than  asp  aaaa  af  maiatonaoee,  bead 
iatarast  aad  retlrmmst , but  If  tha  rata  a aatabllabad  ty  tha  City  of  Carthage 
or  lta  duly  authorised  Board  ara  reaaoeabla,  sad  If  thay  ruault  la  a aurplua 
aver  tha  statutory  raiulrarasnta  of  -aatloa  7^7).  find  nothing  la  tho 
statutas  or  dsolaloae  of  V ia  stats  prohibiting  the  uaa  of  o surplus  for 
othar  maaislpol  purposes,  and  aa  believe  Ua  rula  of  vrevulllla  v.  loux 
'alia  sat  out  above  would  apply,  la  tha  mb.  naas  af  seme  Inhibit Ion  la  tha 
shorter  af  tha  waterworks  eompaay. 

« ^ .-.t  r 1.  h ih  ,.i  r..A>ria-:. 

la  vlaw  wf  t'-a  ooaoluaion  atmve  raaahmd  that  aa  far  as  tha  law  of 
t is  state  la  oeaeernad  there  would  ba  aa  aboausa  of  pomr  la  a aualelpallty 
to  use  aurplua  earnings  from  waterworks  owned  by  it  for  other  anaiolpnl  pur- 
poses, it  nay  ba  uaaoeeeaary  to  eanaldar  your  osaatloa  4 About  tho  right  to 
take  auah  aurplua  by  taxation,  but  wa  sight  say  that  wa  o not  believe  that 
suoh  tarnation  ould  ba  Justified.  Vs  have  not  before  ua  tha  smarter  of  tha 
waterworks  oompoay,  hut  absent  sene  eontrary  provision  la  it  wa  bellows  that 
baaauas  suah  waterworks  plant  la  public  property  It  -ouiJ  not  bo  auhjoat  to 
taxation  under  the  rule  ef  1 mm  eenee need  la  r’oetsr  v.  Duluth,  120  Plan.  4C4, 

140  1U  *•  12)  (1923)  "hlsh  held  that  land  owned  by  e eity  And  meed  for  e 
garbage  plant  was  not  auhjeet  to  taxation,  and  that  a tax  eale  under  e tax  ilea 
attaching  to  auoh  property  bafarw  the  eity  acquired  it  was  void.  The  oourt 
soldi 


ftor  its  purahaee  by  tbs  slty  la  July,  1 905,  the  property  eee 
devoted  to  public  uses,  and  beeasm  pul  lie  property.  It  ms  not 
thereafter  subjset  to  taxation.  This  Is  so  needed  by  plaintiff. 

It  la  too  Kn  la  ally  laoaeurata  to  nay  that  it  eae  exact  from 
taxation,  for  tho  tom  'exemption*  rather  :>reauppooos  a liability 
moved  by  so  m oanstl  Vi tional  or  statutory  provision.  The 
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9 re  party  is  ' exempt,'  net  boo.*  .w  of  any  such  protuion 
deelarin  • it  awe  , t,  hat  taMJt  at  its  a haras  tar  u -utais 
property  devoted  to  • pallia  us*.  Fh*  pro party  or  the  atata 
and  of  its  pal  it  leal  subdlvi  Ions,  trrs,  or  aga:.olas,  *«ah 
as  sitiaa  « 1 thin  its  borders,  whan  used  oxelusivel  far 
ptvili*  purpoeaa,  la  net  subject  to  taxation,  la  tbs  absence 
of  constitutional  or  statutory  provisions  waking  publis  proparty 
aubjast  to  tha  tax  law  at  tfas  stat*.  This  is  ths  undisputed 
rule } hot  It  Is  ••  batter  astabliswd  trail  is  tha  reposition 
that  inro  wedingn  far  tha  sswnsmo  t of  tax**  against  < uulis 
prop  arty,  ox  for  their  oull«stios  by  Judwaot  and  *al*,  ora 
ahaoiataly  vt la.  .his  is  not  only  baswun*  tha  prop  arty 
ana  asa.pt  tram  taxation,  but  bneouno  it  non  publis  pro  party. 

A mono:;  for  tha  rule  is  that  s sale  of  tha  roparty  ta  anforw 
sol  last  ion  of  tnxoa  saawasd  **•!>.  et  It  uoel<  destroy  its 
sharnotor  as  publis  property,  to  thn  pebllo  injary,"*  • • • • 

"*  * the  property  in  t-wned  bp  th«  state,  or  by  its  nancies, 

is  devoted  to  a publis  uae,  nod  In  not  aubjnst  to  taxation  * • 

•"  * *tha  taxation  of  publis  pro  party  owned  by  the  state  or 
ita  wnialpol  divisions  mo  aid  wan  that  tha  atata  aanld  be 
tails;  it  sol  f la  order  to  raise  aseey  to  pay  over  to  itself,  an 
the  reason,  before  mmmM,  that  tie  sail  as  t ion  or  sash  tons 
oight  result  la  destroying  t e publis  srorast.x  of  toe  property." 

ftavlsod  tatutss  of  iaaourl,  1>9,  action  7(101  axa  ting  a satar- 
works  lyitSD  owned  by  a city  fro  > "eelxore,  lory  or  sale  under  any  judipant, 
•xasvitloa,  dsorsa  of  court  or  other  .reseating  la  iavltwa*  would  aaw  to 
strengthen  this  view  for  by  it  tfc*  root  affwtlva  aenns  for  collecting  a 
tax  soon  if  it  could  be  aoasaaad  would  be  roaevad,  and  it  would  hardly  be  pro* 
Biased  to  be  tha  int«atloa  of  the  P snare  1 Aeaanbly  to  author iaa  aa  ur.ooll  eat  ibis 
tax  ee peel  ally  Wan  t • riht  to  as  owe  sueti  s tsx  would  need  ta  be  iaplied 
in  d exo  gat  ion  of  the  ear  am  law  rule  against  taxation  of  pah  11s  pro  party. 

II. 


It  has  bow  dOMWxstrotod  above  that  tha  slty  would  haws  power  to  uaa 
a aurplus  fro®  ita  waterworks  for  other  Municipal  purposes  aa  far  as  the 
question  of  auaislpal  power  dalegatad  by  the  tat*  of  issouri  la  ooaseried, 
and  that  to  do  so  weld  violate  aa  principle  of  publis  law,  iiowwrar,  tiara 
would  bo  a sarieufl  danger  as  far  aa  private  liability  is  oonsarnad  la  the  use 
of  a surplus  in  thin  wanor,  Havlaad  .tatutss  issouri  1929,  Sestlaa  T^kf) 
ovldss  that  a city  asy  ao  the  rise  the  la  euer.ee  of  bonds  in  paywnt  far  tha 
oonatruation  of  a waterworks  plant  which  beads  "will  be  a first  lisa  in  tha 
nature  of  a aertgaxe  or  vendor's  lien  upon  all  the  property,  ri  tU,  I senes 
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•ltd  reranuee  of  the  wotareerks  lyiir.  whan  •mU*),  or  In  nay  way  app ar- 
tel ala  . thereto,  iaalu^lnr  nay  and  all  fund*  that  any  have  been  or  nay  bo 
dor  land  ther*frorc,  ahot’or  In  exiat-nee  at  V*  tin*  of  the  lseulr  - of  tha 
bonds  or  tharaoftor  acquired.  * i-Yam  thle  etatnto  1%  ej;rara  that  tho  holders 
of  bonds  issued  to  pay  for  t>«  eunotruetloc.  of  o raterrarfcs  plant  *ou.  d boao 
o float  lira  on  all  rooraue  from  the  plant.  Of  0 aura a,  auer  holdora  only 
;.nra  a rl  d»t  to  resales  lataroat  on  the  dotes  flood  In  nueh  bonds,  and  to 
roeolYa  the  prlnolpol  upon  tho  dote  or  dotoa  of  neturlty  of  flush  bonds,  and 
If  these  [oytnents  aara  node  aooor  in#»  to  tie  proel  elans  in  tha  bon  a thoro 
aoola  ba  no  right  of  oonplalnt  by  sue*  bondholders.  aorw,  If  thoro  should 
bo  n fallura  to  swot  -ny  of  tbo  Interest  or  prlMipol  penmate  eoaordlng  to 
tha  tar  * of  auah  bon  a,  tha  boa  holdora  rauld  hare  0 rl.ht,  booed  on  c en- 
treat , to  bring  an  notion  fbr  0 iieeralon  of  yr© party  which  «es  eurjaot  to 
tholr  lion,  end  If  suo.  bondholders  reoeonably  fait  that  emr  thou.^  * ,ree«r>t 
there  ia  sc  default  that  there  «m  a probability  that  such  default  vould  bo 
eouaod  la  tho  ooent  funds  rare  direr  ted  from  tha  raterrarko  fund,  aaeh  bond- 
holders alrht  bo  able  to  an  Join  *u«h  diversion  by  an  appropriate  prooeedin*. 
ruarefore,  tha  only  nroblen  of  tho  city  of  Carthage  in  connection  with  sash 
transfer  of  funds  ould  bo  In  oomaettoo  nth  tl  a holdore  of  bond  a 000:  rod 
y tho  ratorourfca  ud  its  revenues,  and  tho  possibility  of  elvll  liability  in 
oonnraticn  M • h aunh  transfer  e>uld  be  the  problem  to  bo  fused  by  tho  a lty. 

In  oonoluslor.  it  la  nor  opinion  that,  ooennin;  tha  rater  rata  a of  tho 
City  of  ortho**  to  bo  ronoowahio,  any  surplus*  Incone  over  and  obora  the  re- 
^niranoBte  of  H.  f.  !o.  eotlor  7^73  could  be  transferred  by  or  inanee 

from  tho  ratoroerra  fund  mnd  uaod  by  tho  city  for  other  public  aralolpel  pur- 
poses, but  that  oidera  of  bondo  laauod  to  pay  for  auef  ra  terror  *s  a?:  ton  ranld 
bora  a oouae  of  nefclor.  for  0.  dj aturbenae  uf  their  prior  liar  or  ouch  funds  if 
by  euoh  trnrofor  aod  use  Intwraat  or  prlnolpol  payment a on  suoh  bonds  vara 
prevented  or  radanrvrod. 


Tatars  vary  truly, 
IDflfARD  H. 


dSJi»TAr:  att  stay  Okwiuu 
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PC  GOL  DISTRICTS: -Under  Section  UbUY , k.  s.  mo.  l a person 

holding  a diploma  conferring  A.  B.  Degree 
from  St^te  Teachers'  College  is  entitled  to 
tench  without  further  examination. 


/ 


October  13,  1934. 


Mr.  L.  H.  Coward, 

County  School  Superintendent, 
Springfield,  liissouri. 

Dear  Sir: 


We  just  received  a letter  from  you  dated 
October  10,  1934,  making  inquiry  regarding  the  opinion  which 
you  reouested.  We  wrote  you  on  October  3,  1934  in  answer 
to  your  inquiry.  For  some  reason  you  have  not  received 
our  reply.  Our  letter  to  you  of  October  3 is  as  follows: 

"We  are  acknowledging  receipt  of  vour 
letter  in  which  you  inouire  as  follows: 

•We  have  a case  in  this  county  of  a 
person  who  has  been  employed  to  teach 
a rural  school  and  according  to  our 
interpretation  of  Section  9334,  1'iss- 
ourl  School  Laws,  does  not  have  a 
diploma  or  certificate  entitling  her 
to  teach.  This  section,  as  you  know, 
states  that  no  teaoher  can  be  employ- 
ed 'until  he  has  received  a certifi- 
cate of  qualification  therefor  signed 
by  the  County  Superintendent  of  the 
county,  the  State  Superintendent,  or 
a certificate  or  diploma  issued  by  the 
State  University  or  some  normal  school 
of  this  state  entitl ing  him  to  teach 
in  the  public  schools.  1 Section  9335 
also  makes  it  a misdemeanor  and  punish- 
able by  fine  upon  the  teacher  who 
teaches  a single  day  and  the  direct- 
ors who  shall  endorse  or  encourage 
such  teacher.  Again,  Section  9309, 
states  that  when  a teacher's  contract 
i 8 made  that  it  shall  be  signed  by  the 
president  and  clerk  of  the  board  only 
when  the  teaoher 's  certificate  is  filed 
with  the  clerk. 

'The  teacher  to  w.oom  I refer  has  not, 
according  to  my  interpretation  of 
section  9234,  a certificate  entitl inr 
her  to  teach.  However,  she  holds  an 
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Ur.  L-,  H.  Coward, 


A.  B.  Degree  from  the  State  Teachers 
College  here,  but  a8  I understand  it 
the  B.  3.  Degree  in  Education  from 
one  of  our  Teachers  Colleges  carries 
the  certificate  privilege  and  does 
entitle  the  holder  to  teach  according 
to  statements  written  in  the  diploma 
conferring  this  degree,  but  the  A.  B. 

Degree  does  not  carry  this  privilege 
and  all  persons  heretofore  having  the 
latter  degree  have  arranged  to  secure 
a certificate  from  the  State  or  County 
entitling  them  to  teaoh.  The  person 
to  whom  I refer  has  refused  to  do 
this  and  is  upheld  in  the  natter  by 
a member  of  her  board  who  has  re- 
ferred to  Section  9607  of  the  School 
Law  which  does  seem  to  convey  the  idea 
that  a teachers'  oollege  diploma  con- 
ferred upon  the  completion  of  any 
prescribed  course  of  study  shall  en- 
title the  holder  thereof  to  teach  in 
this  State  without  further  examination. 

'}«enbers  of  the  faculty  of  the  State 
Teaohers  College  here  have  always  told 
us  that  the  A.  B.  Degree  did  not  en- 
title the  holder  to  teaoh  and  made 
arrangements  for  their  students  to  se- 
cure a certificate  from  the  State  or 
County. 

'I  should,  therefore,  live  to  have  your 
interpretation  at  once  as  between  Sec- 
tions 9234  and  9607  since  the  impression 
has  always  been  from  the  State  Teachers 
Oollege  and  from  the  State  Superintend- 
ent's office  that  an  A.  B.  Degree  from 
a Teachers  College  does  not  entitle  the 
holder  to  teaoh,  sinoe  there  is  not  such 
a statement  in  their  diploma  conferring 
the  B.  S.  Degree  in  Education.  ' 

The  Attorney  General  is  only  authorized  to 
render  official  opinions  to  the  Prosecuting  Attorneys  and 
the  officials  of  the  State.  TThile  we  cannot  render  you  an 
official  opinion  in  this  matter,  yet  we  are  glad  to  answer 
your  inquiry. 


It  i 8 true  that  Section  9334,  R.  3.  lio.  1929, 
provides  that  no  teacher  shall  oe  employed  in  a school 
supported  by  public  funds  until  he  has  reoeived  a certificate 


Mr.  L.  H.  Coward, 
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signed  by  the  county  superintendent  of  the  county,  and 
the  state  superintendent,  or  a diploma  issued  by  the  State 
University  or  some  teachers'  college,  entitling  him  to 
teach  in  nublic  schools.  Section  9235,  R.  S.  Uo.  1929, 
provides  that  the  teacher  violating  section  9334  shall 
forfeit  any  compensation  due  under  her  contract  and  shall 
be  deemed  guilty  of  a misdemeanor  punishable  by  fine, 
and  the  director  who  shall  endorse  or  encourage  said 
teacher  in  such  unlawful  conduct  3 hall  also  be  similarly 
runished.  Section  9209,  R.  S.  Mo.  1929,  reouires  that 
teachers'  certificates  shall  be  filed  with  the  clerk. 
Section  9210,  R.  3.  Mo.  1929,  sets  out  the  provisions 
of  the  contraot  between  the  district  and  the  teacher. 

,f!e  believe,  however,  that  the  matter 
about  which  you  inquire  is  definitely  settled  by  Section 
9607,  R.  S.  Mo.  1929,  rather  than  the  above  sections. 
Section  9607  provides  as  follows: 

'Each  board  shall  have  power  and 
authority  to  confer  upon  students, 
by  diploma  under  the  common  seal, 
such  degrees  as  are  usually  granted 
by  teachers  colleges  and  normal 
schools.  A state  teachers  college 
diploma  conferred  upon  the  comple- 
tion of  any  prescribed  course  of 
study  shall  entitle  the  holder 
thereof  to  teach  in  this  state,  with- 
out further  examination,  until  re- 
voked by  the  board  of  regents  grant- 
ing the  sane  or  by  the  county  super- 
intendent of  public  schools,  or  state 
superintendent  of  schools,  for  incom- 
petentcy,  cruelty,  i morality,  drunk- 
enness, dishonesty  or  neglect  of 
duty;  boards  of  regents  shall  also 
have  power  to  grant  a certificate 
upon  the  completion  of  a course  of 
study  prescribed  therefor,  which 
certificate  shall  entitle  the  holder 
thereof  to  teach  in  this  state  for  a 
period  of  two  years  from  date  unless 
sooner  revoked  for  one  or  more  of  the 
causes  specified.  The  provisions  of 
t lis  section  shall  ap  ly  to  the  school 
of  education  of  the  University  of 
Missouri  and  to  Lincoln  University. ' 

The  above  section  specifically  provides  that 
the  state  teachers'  college  diploma  conferred  upon  a person 
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Ur.  L.  H.  Coward, 


upon  the  completion  of  any  prescribed  course  of  study  shall 
entitle  the  holder  thereof  to  teaoh  in  this  state  without 
further  examination.  You  state  that  the  teacher  to  whom 
you  fefer  holds  a decree  from  a state  teachers*  college 
and  if  such  be  true,  under  section  9607,  she  is  entitled 
to  teach  without  further  exami nation.  Section  9607  does 
not  require  that  her  diploma  shall  be  conferred  by  the 
Department  of  Education  or  that  she  hold  a B.  S.  Degree. 

The  section  says,  ’any  prescribed  course  of  study,'  and, 
of  course,  the  degree  of  Bachelor  of  Arts  is  based  ut>on 
a prescribed  cotirse  of  study. 

Upon  the  facts  stated  in  your  letter  we 
are  inclined  to  believe  that  the  teacher  has  a right  to 
teaoh. " 


Since  writing  that  letter  we  received 
another  letter  from  you  which  is  as  follows: 

"Some  days  ago  I wrote  you  a letter 
asking  for  an  opinion  on  the  legal 
status  of  a teacher  in  this  county 
securing  a certificate  who  holds  an 
A.  B.  Degree  from  the  State  Teachers 
College  here.  This  letter  was  ac- 
knowledged by  you  on  a card  mailed 
September  17  and  signed  by  Edie  Mae 
Widmer. 

"Since  that  time  I have  talked  to 
Doctor  Roy  Ellis,  President  of  the 
State  Teachers  College  here  from 
which  college  this  A.  B.  Degree  was 
granted.  Doctor  Ellis  points  out 
under  Section  9607  which  defines  powers 
of  the  3oard  of  Regents  that  the  state- 
ment in  that  section,  'A  State  Teach- 
ers College  Diploma  conferred  unon  the 
completion  of  any  prescribed  course 
of  study  shall  entitle  the  holder 
thereof  to  teach  in  this  State,  with- 
out further  examination,  etc.  ' is 
different  from  an  A. B.  Degree.  He 
also  stated  that  the  A.  B.  Degree 
which  this  teacher  holds  does  not 
carry  the  diploma  privilege  to  teach 
and  can  only  do  this  except  under  a 
special  arrangement  by  which  the  holder 
secures  twenty  hours  in  Education  and 
thereby  secures  the  certificate  privi- 
lege. The  particular  teacher  in  this 
case  has  not  done  this. 
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■‘This  explanation  after  a conference 
with  him  is  not  meant  to  reflect  uoon 
the  inability  of  your  department  to 
ascertain  facts  but  a feeling  that 
perhaps  hie  suggestion  might  be  use- 
ful to  you  in  arriving  at  a conclu- 
sion. * 

From  your  last  letter  you  indicate  that  it 
is  the  opinion  of  the  president  of  the  normal  school  that 
the  A.  B.  Degree  does  not  entitle  the  holder  thereof  to 
teach.  Section  9607,  R.  S.  Mo.  1939,  however,  confers  upon 
the  board  the  right  to  confer  by  diploma  such  degrees  as 
are  usually  granted  by  teachers  colleges  and  normal  schools, 
and  provides  that  such  a diploma  conferred  unon  the  comple- 
tion of  any  prescribed  course  of  study  shall  entitle  the 
holder  thereof  to  teach  in  this  state.  The  section  does 
not  provide  that  the  degree  must  be  that  of  B.  S.  The 
Statute  provides  that  the  holder  of  a degree  of  any  pre- 
scribed course  of  study  shall  be  entitled  to  teach.  This 
certainly  was  intended  to  cover  the  degrees  conferred 
bv  the  sohool 8 . It  may  be  that  the  cirriculura  of  the 
school  does  not  provide  that  a course  in  education  is 
reouired  as  a foundation  for  the  A.  B.  Degree,  and  it 
might  have  been  the  practice  to  require  holders  of  A.  B. 
Degrees  to  acquire  a certificate.  However,  in  due  res- 
pect to  the  interpretation  which  has  been  placed  upon 
this  section  by  the  officials  of  State  Teachers  Colleges 
we  do  not  see  how  vou  can  read  into  this  section  a re- 
ouirement  that  the  teacher  hold  any  particular  degree. 

The  section  is  very  broad  and  says  that  the  holder  of 
any  degree  from  a teachers  college  shall  be  entitled 
to  teaoh.  The  Legislature,  no  doubt,  presumed  that  in 
conformity  with  this  section  of  the  Statutes  the  offi- 
cials of  the  teachers  colleges  would  require  the  taking 
of  certain  courses  wnich  would  cualify  the  recipient 
of  all  degrees  to  teach.  If  such  had  *)t  been  done  or 
was  not  good  educational  policy  it  sp pears  to  us  that 
the  matters  should  be  remedied  bv  the  schools  in  furnish- 
ing the  degrees,  rather  than  by  an  interpretation  which 
is  contrary  to  the  spirit  of  the  Statutes. 

The  dioloma  which  is  conferred  by  the 
school  is  simply  evidence  of  the  completion  of  a pre« 
scribed  oourse  of  study.  The  Statute  does  not  contem- 
plate that  a diploma  conferring  one  degree  shall  give 
the  right  to  teaoh  and  the  diploma  conferring  another 
shall  not  give  the  right  to  teach.  It  plainly  states 
that  a teachers  college  diploma  conferred  upon  the 
completion  of  a prescribed  course  of  study  shall  en- 
title the  holder  to  teach.  The  only  interpretation  ~e 
can  give  the  section  is  to  follow  the  express  direction 
in  the  Statute.  As  we  view  it,  whenever  the  state 
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teac  iers  college  confers  a degree  uoon  one  of  its  stu- 
dents that  entitles  suoh  student  to  teach  without  fur- 
ther examination.  Of  course,  the  holder  of  a 8.  3. 
Degree  may  be  better  ofualified  to  teach  than  one  with 
an  A.  3.  Degree,  but  those  are  matters  to  be  talcen 
into  consideration  along  with  the  other  qualifications 
of  the  applicant. 

It  is  our  ooinion,  a3  stated  above,  that 
this  nerson  has  comolied  with  the  Statutes  and  we  do 
not  believe  th~t  any  civil  or  criminal  notion  could  be 
successfully  maintained  under  these  circumstances. 


Very  truly  yours, 


FRANK  ff.  KAY  S3, 

Assistant  Attorney  General. 


A PROVED: 

TCI  c’ITTRICK, 
Attorney  General. 


oTAfiS  ! IGIf  AY  PATROL:  esponsibility  in  cases  where  automobile 

strikes  live  stock  on  highway. 


Missouri  . tate  Highway  ' e t ro  1 , 

3rd  end  ulneey, 

edalie , 1 our  i . 

tton tlon;  Officer  vul  . fori 


Gentlemen : 

request  for  «n  opinion  t as  been  r<  celved  from  you  under 
date  of  Sovetaber  ",  IV 34,  such  request  be!  .0  In  the  following  term#* 

" e heve  > ad  much  controversy  about  fixing  reeponei 
bility  in  cases  here  stoe:-  s#  been  hit  by  automobiles 
while  said  stock  • ##  on  the  lgl  v.-  ri  ht  f ey. 

oulf  you  [loose  rue  s the  statutes  governing  such 
oees  end  give  eny  other  information  which  might  help 

in  clearing  up  t ' e 'attar." 

e eve  even Ined  the  love  governing  the  ‘•'•isaourl  C.tete 
j -hwey  I utrol  (Laws  of  IS 31,  age  230,  as  aver.aer  b.v  Lew*  of  1933, 
page  409 ) , ich  de  fine  t Lcs  of  youi  . c urt  -nt.  e are  un- 

able to  discover  eny  criminal  statute  imposing  any  liability  in  the 
event  on  automobile  should  strike  an  animal  on  e highway  of  this 
tete,  abt;ent  an  intent  on  tie  art  of  the  motorist  to  - trike  such 
animal,  or  an  intent  on  the  ; art  of  the  custodian  of  the  animal  to 
cause  injury  to  motorists,  which  vro  assume  do  not  o/.iat  in  tie  cases 
referred  to  by  you.  The  only  other  kind  of  liability  for  auch  an  act 
would  be  ci  11  liability  ae  istingulshed  from  oriminal  liability,  in 
that  the  ovner  of  such  enlrssl  might  have  e causa  oi  action  against 
the  person  opornting  the  automobile  for  damage#  in  the  event  the  opera- 
tion of  such  automobile*  wa3  negligent,  r in  that  the  person  operating 
the  automobile  mipht  hove  a cavse  of  net  " on  against  the  owner  of  tfco 
animal  fo?  i.saage  to  ! is  car,  in  the  overt  the  custodian  of  the  animal 
,v<  r - ! -v.  'n  ^ 1 lowing  the  enlnal  on  the  highway.  In  connection 

with  the  possible  liability  of  the  owner#  o:  animals,  iovlseti  .tatutce 
of  issouri  1229,  section  12f>03 , . rovided  «s  follows: 

";>ot  Ing  conteiref  in  tMs  article  a?  all  bo  construed 
as  to  prevent  o ners  or  otr-er  ; • rsone  f ro  ~ driving  any 
of  th  species  of  animal#  enumerated  in  this  article 
from  one  pi  ce  to  anoth-r , or  along  my  public  hig  way, 
th©  owner  or  owners  bein;  responsible  for  ell  da:  ages 
that  any  person  or  persons  ~.ay  sustain  in  eonse quor.ee 
of  thrt  driving  of  sue!  stock." 


£ 


.'issourl  . tete  High vny  i&trol. 
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However,  in  lc.:'l  t is  .action  was  amended  by  striking  out  such 
part  of  said  Section  os  follows  the  last  comma,  which  would  indi- 
cate un  intention  on  the  pert  of  the  General  Assembly  to  restrict 
the  liability  of  such  persons,  although  feh«  part  of  the  statute 
still  remaining  in  force  sho  e that  It  is  entirely  legal  to  dri*e 
certain  animals  on  the  public  highways.  Thsae  two  types  of  poss- 
ible: civil  liability  would  concern  only  the  pertios  involved,  and 
not  the  : tete  Highway  latrol. 

In  conclusion,  we  are  unable  to  see  where  the  Missouri 
tate  HI ghv.-ay  7 etrol  has  any  duty  to  fiz  responsibilities  in  cases 
of  collisions  between  ? utomohiles  end  live  stock  on  the  highways 
of  this  ttate. 

Very  truly  your3. 


SDv.  AP.D  H.  MIuLi* 

Assistant  Attorney-General 

«PF  OVED: 


ROY  t’cKITTKlCK 

Attorney-General 


TAXATION: 


Back  tax  coxleot  one  to  be  apportioned  to  various 
funds,  cannot  be  lump**  In  school  fund. 


January  18, 


1934. 


Hon.  Edward  Cuslek 
prosecuting  Attorney 
Pulaski  County 
raynesvllle,  Missouri 


iear  Mr.  Cusiok: 

?.e  herewith  acknowledge  receipt  of  your  letter  of 
January  1,  1934,  wherein  you  request  an  opinion  of  this  office 
on  the  following  matter: 

• 

"I  understand  that  It  has  been  the 
praotlce  In  past  to  place  the  back  tax 
fund  Into  the  teachers  fund  In  this 
oounty,  will  you  kindly  advise  If  this 
practice  Is  oorreot,  or,  should  the 
dock  taxes  be  apportioned  to  the  various 
fun  s for  which  they  were  levied,  and 
If  so,  how  should  this  be  apportioned,* 

Vs  shall  predloate  our  remarks  respecting  your  Inoulry 
upon  the  followln  statement  to-r.lt,  back  taxes  are  In  no 
event  to  he  oonslderod  as  differing  essentially  from  current 
taxes  In  that  their  constituent  parts  loose  their  Identity  upon 
becoming  delinquent.  In  other  words,  the  purpo' e for  whloh 
the  taxes  are  levied  rnd  collected  Is  In  no  manner  changed 
toy  reason  of  the  taxes  not  being  paid  promptly.  They  are 
still  levied  and  assessed  for  the  purposes  set  out  and  the 
County  Court  has  incurred  obligations  chargeable  to  the  re- 
spective funds  In  anticipation  of  the  collection  of  th e?>e  taxes. 

I. 

BACK  TAlCi  TO  BE  APPORTIONED  II 
SANK  MAIN  -S  A3  CU  REIT  TAXES  Of 
SAME  TEAR. 

Taxes,  whether  current  or  delinquent,  are  levied  for 
public  purposes  and  the  various  items  making  up  the  tax  bill 
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&re  to  be  apportioned  to  the  funds  for  which  they  were  lewled  and 
assessed* 

Section  9927  R*  3*  Mo.  }939,  pro rides: 

* Every  county  collector  and  ex  officio 
county  oolleotor,*  • • • shall,  on  or  be- 
fore the  fifth  day  of  each  month,  file 
with  the  county  clerk  a detailed  statement, 
verified  by  affidavit,  of  all  state,  county, 
school,  road  and  municipal  taxes,  and  of  all 
licenses  by  hln  collected  during  the  pre- 
ceding month,  and  shall,  on  or  before  the 
fifteenth  day  of  the  month,  pay  the  same, 
less  his  commissions,  into  the  state  and 
county  treasuries,  respectively,*  • • • •* 

Various  other  sections  place  other  duties  upon  the  collector, 
as  Section  9973,  providing: 

•The  county  collector  shall,  whenever  he 
makes  & statement  of  tax  collections  to  the 
oounty  court  as  required  by  law,  also  furnish 
the  treasurers  of  the  cities  and  incorporated 
towns  a statement  of  all  delinquent  and  baok 
taxes  due  such  cities  and  towns  which  have 
been  collected  to  that  date,  accompanied  by 
the  amount  thus  ool looted. • • • •■ 

Section  9525  respecting  school  districts  in  cities  of 
75,000  to  500,000  inhabitants,  provides: 

“The  county  oolleotor  and  the  oounty  treasurer 
shall  pay  over  to  the  treasurer  of  such  school 
district  all  moneys  received  or  collected  by 
them,  to  which  said  district  is  entitled,  at 
least  once  in  every  month;*  * * * • 

section  9340  provides  in  similar  language  respecting  city, 
town  and  consolidated  schools: 

Section  9265,  pertaining  to  schools  of  all  classes,  provides: 

• The  oolleotor  shall,  at  the  time  of  returning 
the  land  delinquent  list  for  state  and  oounty 
taxes,  return  therewith  all  land  school  taxes 
herein  provided  for  which  shall  remain  unpaid, 
and  when  so  returned,  the  same  shall  be  a lien 
on  such  real  estate,  and  be  collected  in  the 
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same  Meaner  that  other  delinquent  taxes 
on  land  are  collected;  and  when  bo  collected 
shall  be  paid  over  to  the  county  treasurer 
as  other  school  taxes. " 

It  la  to  oe  noted  that  all  of  these  sections  make  no  dis- 
tinction between  delinquent  ana  current  taxes  so  far  as  the  duties  of 
the  oolleotor  are  concerned  in  making  remittance.  Kach  requires  the 
money  to  be  paid  to  the  respective  treasurers.  Particular  attention 
Is  directed  to  3eetlon  9927,  the  general  section,  which  requires  the 
collector  to  pay  "taxes4  to  the  respective  treasurers.  This,  of 
course,  would  include  all  taxes  whether  delinquent  or  current. 

cur  conclusions  from  the  foregoing  paragraphs  are  fortified 
by  the  provisions  of  deotlon  9950  found  at  page  427  Laws  of  Missouri 
1933.  This  section  makes  provisions  for  the  compromise  of  back  taxes 
In  the  event  the  value  of  the  land  Is  not  sufficient  to  pay  the  amount 
of  taxes,  penalties  and  costs  accrued  against  the  land.  This  section 
oontalns  the  following  proviso: 

"•  • • "in  oase  said  court  or  other  proper 
officer  shall  compromise  and  accept  a less 
amount  than  shall  appear  to  be  due  on  any 
tract  o f land  or  town  lot,  as  oharged  on 
said  'back  tax  book'  or  reoorded  list  of 
delinquent  land  and  lots  in  the  oolleotor* s 
office,  it  shall  oe  the  duty  of  said  court 
or  other  proper  oTTlcer  to  order  the  amount 
so  paid  to  he  distributed  to  the  various 
funds  to  wcloh  said  taxes  are  due,  in  pro- 
portion as  the  amount  received  bears  to  the 
whole  amount  charged  against  such  tract  or 
lot." 

COICLU8IOH. 

It  is  therefore  the  opinion  of  this  office  that  back  taxes, 
when  collected,  should  be  accounted  for  by  the  oounty  oolleotor  ae 
other  funds  and  should  be  apportioned  by  the  proper  officer  to  the 
various  funds  for  which  the  same  are  levied  and  collected. 

Respectfully  submitted. 


JLPP  OV  Dr 


HARRY  a.  V ALTirJt,  JR. 

As si st rat  Attorney  Oeneral. 


ROT  KOKITT-ICK, 
\ttorney  General. 


unai.  mv 


(Opinion  relating  to  fee®  of  aheriffa  for  service.  lendorod* ) 


Jefferoon  City,  irootiri 
Jamur  C,  ID.  4* 


' r*  hay  Crow 

ro  ecu tiny  Attorney  of  Charlton  Count/ 
fet^evillc,  ’ laronrl 

De  r lrt 

Tliic  ce  >artnent  ackno'  ledges  i ccei  ?t  of  your  letter  of 
<1  to  J;  nuai  j 16 til,  1U>  , in  which  you  ©t  to  a:*;  inquire  no 
foil  £>SI 


rtThe  sheriff  of  this  county  lie  id  « 
w rro  t,  duly  ie  u©>_,  by  a . uoti  c of 
tie  Peace,  for  the  arre;  t of  a y croon 
living  in  t*  Louie*  l;»c  oheaiff 
went  to  :t*  - ouis  t itiiout  an  official 
character  of  't  o Justice  attache  to 
tao  v.nrra  t*  or  v ith  ut  havi i\;  ti© 

*arm;.t  "ok*®!  by  o Juotlcc  of  that 
county*  » he  iann  .c  nr  ro  too  y the 
police  and  turner  over  to  the  sheriff 
ho  wrought  nin  o ck  to  this  cou.  t,  • 

•o  ciion  t nc  raieeu  ~>y  the  m ixoto._ 
mun  ac  to  tiie  nanner  of  nrro  t or  ,o 
returning  to  tie  c . - t 

vao  read  to  hin  (evidently  a second 
tine)  after  .ie  roc  in  this  count  • 

7c  the  sheriff  entitled  to  ijilage  for 
ni  self  n icon©*  ocyond  tlie  con- 
finee  of  hie  o n count  V The  eiiary© 
in  the  w or  a raise. 

Thanking  you  in  ivn  co  for  our  o > inion* 

2 an,"  ' ^ 

In  tote  el.  rei*  v.  Town  146  o*  1*  c*  406,  the  Court  eaid* 


% 


"It  1 c oil  a.  ttlc.i  ttiat  no  officer  it; 
entitled  to  fees  of  any  kino  unless 
foa*  iij  statute*  oivi  being 
solely  of  statutory  ri  ;ht,  at  tutoo 
allowing  the  ear  e ensot  be  strictly 
conetz  ueo.  ’ 

In  OcuBuon  v Lafayetta  County  76  o.  676  the  court  aaidt 

"ihe  right  of  a public  officer  to 

foot,  is  deriv  .0  from  tno  statute* 

Ho  io  entitles  to  no  fees  for  services 
he  raay  perform*  at  ouch  officer,  imlooc 
t ie  ut  tute  gives  it*  hen  the  statute 
fails  to  provide  a fee  for  aezwieee,  he 
is  re  uires*  to  perform,  as  a public 
off  icer*  he  hat  no  cloi?i  upon  the  St  te 
for  com.) oner. t ion  for  euch  sez'vice.” 

The  question  then  is  by  w h«t  statute  is  t tie  sheriff  under  the 

facts  out  Lino  > in  y.-ur  request  entitle  to  rail rge  el*  in*  id* 

Section  11791  evise  t tuts  1S>  u,  re  do  in  pru  t o follows s 

"The  sheriff  or  ot  .er  officer  who  shell 
take  a person*  ch  rged  v ith  criminal 
offeree,  iron  the  county  in  whic  the 
offender  is  apprehended  to  th  t in 
hlch  the  offense  was  cooiltted  or 
who  ay  rernove  a prieoner  from  one 
county  to  another  for  n nj  cause  .uthorised 
by  lrv',  or  who  ahall  hove  in  custody 
or  lender  hi®  charge  any  person  untior* 
going  an  examination  preparatory  to 
hie  conraitiiUEt  more  tiuin  one  day  for 
transpoi’ting,  bafe*keeping  unu  r«rali>> 
tainlng  any  such  person,  snail  be 
allowed  by  tae  court,  having  co  nis  nee 
of  the  offense,  one  uollar  tvc..t  .« 
five  ce  to  per  da.;  for  every  d y he  rnay 
have  eueh  person  jader  hi  char.re,  hen 
the  number  of  days  ehall  exceed  ne, 
and  fivo  c*;  ,ts  .,11c.  _<oi  evc>  i . lie 
ccc:  oa.  llv  tr  velc-u  ,.n  oln  t.  d 

£1161  &&&  Simly  & another,  tc. 
......  i ne  uoll-ru:  ■ jzu  t\,ent./«»flve  c«  nts 

per  day,  ullage  same  as  officer,  shall 
be  alloweu  - or  ooard  and  all  other 
expenses  of  such  prisoner* * 


rt  is  apparent  that  the  above  an  foragoln^  provision  of  the 

ot  tute  e:  titles  the  s eriff  to  ila*:e  fees  of  five  cento  per 
fiile  for  hinieolf  a nd  hie  prisoner,  aloo  one  dollnx1  an u t e ty* 
five  cents  for  each  day  for  »iraself  and  >risoner  if  t^e  nujobor 
of  uayc  exceed  one*  rsd  this  department  so  xnxles#  e fiather 
rule  t'aat  tne  requirement  with  reference  to  the  warrant  beintf 
countersigned  by  a «Tu  tice  of  the  poaae  of  c:.e  oounty  where 
the  prisoner  w a appiashendeo.,  hA8  no  ;pp  ic  tion  here# 

respectfully  euanitted. 


//  /r  & 


Assistant  Attorney  General 


■ V.cV  t 


ttorney  Gcnci'al 


COUNTY  COURTS : Right  to  fill  office  of  Deputy  State  Commissioner 

of  Health  under  amended  law. 


OSTEOPATHIC  PHYSICIANS: 


Eligibility  as  Deputy  State  Commissioner 
of  Health. 


February  13,  1934. 


Honorable  V.  V.  Crockett 
Prosecuting  Attorney 
Hall 8 County 
lev  London,  Missouri 

Dear  Sir: 


filed] 
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I hereby  acknowledge  your  request  for  an  opinion  dated 
January  18,  1934.  Tour  request  reads  as  follows: 

"I  would  like  an  opinion  relative  to  the 
following  legal  propositions,  to- wit: 


1st,  A local  M.  D.  was  appointed  in  February, 
1932  under  section  9025  R.  S.  Mo.  1929,  the 
Legislature  for  the  year  1933  as  shown  at 
page  371  of  session  acts  repealed  said  sec- 
tion, the  question  is  shall  the  M.  D.  so  ap- 
pointed in  1932  hold  office  another  year  or 
shall  the  County  Court  appoint  a man  under 
new  Section  9025  for  a period  of  one  yearT 

2nd,  Is  an  Osteopathlo  Physician  eligible 
under  said  section  to  hold  said  office  if  ap- 
pointed? 

You  will  observe  in  section  9024  at  page  269 
of  said  Session  Acts  what  is  said  as  to  "dif- 
ferent systems  of  medicine".  Is  Osteopathy  a 
system  of  medicine? 

I cite  you  to  State  ex  rel  Attorney  general 
44  Mo.  139  and  State  vs  Gardner  265  3.  V. 
page  998,1.  c.  on  the  first  proposition. 

Toti  have  heretofore  asked  my  opinion  in  writing 
you.  From  the  above  it  seems  that  we  should 
appoint  a man  under  section  9035  this  February 
alt ho  it  seems  to  me  that  the  Knglleh  view  of 
the  matter  is  better  than  ours.  I understand 
that  Osteopathic  Physicians  are  holding  the 
office  under  section  9035  R.  3.  Mo.  1929  and  n.s 
coroners  in  several  counties  over  the  state. 

I think  it  is  likely  that  an  Osteopath  can 
prescribe  medicine  and  do  about  anything  that 
an  M.  D.  can  under  the  present  status  of  the 
law.  Is  that  correct?  if  so  they  can  be  hold- 
ers of  any  office  that  an  M.  D.  can  hold.  Better 
quit  before  I ask  you  too  many  questions?* 


Honorable  W.  V.  Crockett 
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Section  9025  R.  Si.  Mo.  1929  provides  aa  follows: 

•At  the  first  regular  February  tern  of  the 
county  court  in  each  county  of  the  8tate 
after  this  article  becomes  effective  and 
at  the  regular  February  term  of  said  corinty 
court  every  third  year  thereafter  Bald  oourt 
shall  appoint  a reputable  physician  as  a de- 
puty state  commissioner  of  health  for  that 
county  for  a term  of  three  years.  In  oaee 
of  a vacancy  in  the  office  of  the  deputy 
state  commissioner  of  health  of  a county, 
the  county  court  shall  at  its  next  regular 
term  of  court  appoint  a refutable  physician 
for  the  unexplred  term.  If  the  county 
court  falls  to  appoint  a deputy  state  com- 
missioner of  health  as  above  provided  at 
the  February  term  of  said  court  or  at  the 
next  term  following  a vacancy,  the  state 
board  of  health  shall  appoint  a refutable 
physician  as  deputy  state  commissioner  of 
health  for  that  county  who  shall  serve  un- 
til the  county  court  of  such  county  makes 
such  appointment.  The  county  court  of  any 
county  upon  appointing  a physician  as  deputy 
health  commissioner  shall  confer  with  such 
physician  and  agree  with  him  as  to  his  com- 
pensation and  expenses  for  the  performance 
of  his  duties  as  deputy  state  health  com- 
missioner of  that  county  end  such  compensa- 
tion and  expenses  shall  be  paid  to  him  out 
of  the  county  treasury  of  that  county.  If 
it  becomes  necessary  for  the  state  board  of 
health  to  appoint  a deputy  state  health  com- 
missioner, as  above  provided,  said  state 
board  of  health  shall  fix  a reasonable  com- 
pensation for  such  deputy  state  health  com- 
missioner and  shall  designate  what  shall  be 
his  reasonable  expenses,  all  of  which  shall 
be  oaid  out  of  the  county  treasury  of  the 
county  of  which  he  is  deputy  state  health 
commissioner.* 


Section  9025  Laws  of  1933,  page  271,  after  repealing  the 
above  law,  urovides  as  follows: 

"At  the  first  regular  February  term  of 
the  county  court  in  eech  county  of  the 
State  after  this  article  becomes  effective 
and  at  the  regular  February  term  of  said 
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county  court  every  year  thereafter,  said 
court  may  appoint  a reputable  physician,  as 
a Deputy  State  commissioner  of  health  for 
a term  of  one  year.  In  case  of  a vacancy 
in  the  office  of  the  Deputy  State  Commissioner 
of  Health  of  the  county,  the  county  court  may 
at  its  next  regular  term  of  court  appoint  a 
reputable  physician  for  the  unexpired  term. 

But  the  power  of  deciding  whether  or  not  such 
a deputy  state  health  commissioner  will  be 
appointed  shall  be  vested  in  the  county  court. 

If  a county  court  of  any  county  decides  to 
appoint  a deputy  health  commissioner,  as  em- 
powered in  this  act,  it  shall  agree  with  said 
commissioner  &s  to  the  conmensstlon  and  ex- 
pense! to  be  paid  for  stich  services  which 
/ amount  shall  be  paid  out  of  the  county  treas- 
l ury  of  the  county. " 

Thus  we  see  that  the  M.  D.  who  was  appointed  under  the 
law  before  its  repeal,  was  appointed  for  a three  year  term.  With 
the  repeal  of  the  law  authorising  his  office,  the  question  pre- 
sented in  your  first  query  is:  Does  this  M.  D.  who  in  the  first 
instance  was  a bona  fide  office  holder  by  appointment,  have  the 
rights  to  the  honor  and  emoluments  of  said  office  for  another 
year  by  virtue  of  the  amended  laws  of  1933?  If  not,  then  how 
may  a County  Court,  in  a county  desiring  to  employ  a deputy  State 
Health  Commissioner,  proceed  to  legally  employ  one? 

In  the  case  of  Sanders  v.  Kansas  City,  163  3.  'V.  663, 

1.  c.  665,  175  Mo.  Appeals  367,  the  appelate  court  stated  the 
law  thus: 


*In  this  State  our  courts  always  have  re- 
cognized and  applied  the  doctrine  supported 
by  the  great  weight  of  authority  in  America 
that  no  one  can  acquire  a vested  right  in 
an  office  established  by  the  legislative 
department  of  a State  or  municipality.  All 
offices  are  cfeated  for  the  public  good  and 
the  right 8 of  their  incumbents  are  subor- 
dinate and  inferior  to  that  prime  object. 

The  power  to  create,  unless  restrained  by 
law,  includes  the  power  to  abolish  and  an 
officer  elected  or  appointed  even  for  a de- 
finite term,  takes  office  with  the  implied 
understanding  that  the  power  which  created 
the  office  may  abolish  it  before  the  expir- 
ation of  his  term,  in  whch  event  he  will  find 
himself  out  of  office." 


honorable  ».  •« . Crockett 
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In  an  early  case  of  State  v.  Gordon,  139  L.  • • 403, 
1.  o,  407,  236  sl o.  142,  our  -‘upreme  Court  saldt 

"-here  Is  no  doubt  of  the  power  of  the 
Legislature  to  refuse  to  make  an  appro- 
priation for  the  payment  of  the  salary  and 
expenses  of  any  public  officer  holding 
office  under  the  Constitution  or  laws  of 
this  State.  Holther  is  there  any  doubt  as 
to  It 8 power  o abolish  any  office  not  pro- 
vided for  by  the  Constitution." 


Again  the  Suoreme  Court  said  in  State  ex  rel  v.  Davis, 
44  *o.  129,  1.  c.  131 l 

"A  mere  legislative  office  Is  always  eub- 
.loct  to  be  controlled,  modified,  or  re- 
pealed by  the  body  creating  it. 


It  is  our  opinion  that  b;s  virtue  of  the  new  act  repeal- 
ing S— tl am  that  one  who  rightfully  claimed  title  by 

appointment  under  the  old  law  is  by  the  new  act  legislated  out 
of  office,  and  Is  not  entitled  to  the  honor  and  emoluments  of 
the  new  office  unless  he  receive  his  appointment  under  the  pro- 
visions of  the  new  law.  Under  the  new  law,  it  is  no*  compulsory 
for  any  county  court  to  employ  a deputy  State  Commissioner  of 
Health.  In  counties  whoro  <ha  Court  deems  such  an  officer  reces- 
sary, the  Court  has  o follow  the  provisions  of  the  new  act. 

It  is  to  Le  noted  'hat  -eotlon  9025,  as  amended  In  Laws 
of  1933,  In  express  words  so  e,  said  court  ray  appoint  a reputable 
physician'  and  the  terra  "reputable  physician"  appears  once  again 
In  this  Lection.  If  an  Osteopathic  Physician  Is  a reputable 
physician,  then,  you  ask  In  your  second  question,  la  he  eligible 
as  an  appointee  to  the  office  of  Deputy  State  Commissioner  of 
Health,  under  this  section?  Our  answer  'mist  be  determined  upon 
what  the  Legislature  meant  when  they  usod  the  term  "physician," 
within  this  section. 

In  Lection  9024,  as  amended  In  Laws  of  1933,  page  269, 
which  section  should  be  construed  along  with  section  9025  as 
amended  In  Laws  of  1933,  page  271,  the  Legislature  saldt 
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"The  Governor,  by  an~  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  a 
Commissioner  of  Health,  who  shall  hold  his 
office  for  a term  of  four  years,  and  who 
shall  be  a ohyslclan  In  good  standing  and  of 
recognized  professional  and  scientific  know- 
ledge and  a graduate  of  a reputable  medical 
school,  and  shall  have  been  a resident  of 
the  State  for  at  least  five  years  next  pre- 
ceding his  appointment,  and  In  making  such 
appointment  there  shall  be  no  discrimination 
made  against  the  different  systems  of  medi- 
cine that  are  recognized  as  reputable  by  the 
laws  of  this  State.  The  Commissioner  of 
Health  shall  be  subject  to  removal  from 
office  for  cause  by  the  Governor  at  his 
pleasure.  The  compensation  of  the  Commission- 
er of  Health  shall  be  five  thousand  dollars 
($5000)  per  annum.  He  shall  also  reoelve 
traveling  and  other  expenses  necessarily  In- 
curred in  the  performance  of  his  duties. 

The  Commissioner  of  Health  as  hereby  consti- 


tuted shall  assume  all  the  rights,  powers, 
privileges  and  duties  heretofore  conferred 


by  law  upon  the  Secretary  of  State  Board  of 
Health  heretofore  authorized  by  law,  which 
office  is  hereby  abolished.  Where  any  law 
refers  to  the  Secretary  of  the  State  Board 
of  Health  as  heretofore  constituted,  same 
shall,  after  the  passage  of  this  Act,  be 
construed  as  referring  to  and  meaning  the 
Commissioner  of  Health  as  hereby  and  herein 
constituted.* 


Thus  we  see  that  in  the  appointment  of  the  Commissioner 
of  Health,  the  law  provides  that  there  shall  be  no  discrimination 
made  between  the  different  schools  of  medicine  that  are  recognized 
as  reputable  by  the  laws  of  this  State.  The  Legislature,  no 
doubt,  intended  that  the  Commissioner  of  Health  and  his  sub- 
ordinates, be  practitioners  from  any  of  the  different  schools  of 
medicine  that  are  recognized  as  reputable,  by  the  laws  of  this 
State. 


Section  13514  R.  S.  Mo.  1939  provides  as  follows: 

"The  system,  method  or  science  of  treating 
diseases  of  the  human  body,  commonly  known 
as  osteoDathy,  and  as  taught  and  practiced 
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by  the  American  school  of  osteopathy  of 
Kirksvllle,  Missouri,  is  hereby  declared 
not  to  be  the  practice  of  medicine  and 
surgery  within  the  meaning  of  article  1 
of  chapter  53  and  not  subject  to  the  pro- 
visions of  said  article." 

Section  9111  R.  8.  Mo.  1929,  provides  as  follows: 

■It  shall  be  unlawful  for  any  person  not 
now  a registered  physician  within  the  mean- 
ing of  the  law  to  practice  medloine  or  sur- 
gery in  any  of  its  departments,  or  to  pro- 
fess to  cure  and  attempt  to  treat  the  sick 
and  others  afflicted  with  bodily  or  mental 
infirmities,  or  engage  in  the  practice  of 
midwifery  in  the  state  of  Missouri,  except 
as  hereinafter  provided." 


The  act  establishing  osteopathy  in  this  State  recog- 
nlzed  osteopathy  as  a school  of  medicine,  for  Section  13519  R.  S. 
Mo.  1929  provides: 

"Svery  person  holding  a certificate  from 
the  state  board  of  examination  and  re- 
gistration shall  have  it  recorded  in  the 
office  of  the  county  clerk  in  the  county 
in  which  he  expects  to  practice,  and  in 
the  cities  of  St.  Louis,  Kansas  City  and 
St.  Joseph  they  shall  record  the  same  with 
the  same  official  which  records  the  certi- 
ficate of  graduates  of  any  other  school  of 
medicine,  and  the  date  of  the  recording 
shall  be  indicated  thereon.  Until  such 
certificate  is  filed  for  record  the  holder 
shall  exeroise  none  of  the  rights  or  pri- 
vileges conferred  therein.  The  county 
clerk  or  city  health  commissioner  shall 
keep,  in  a bood  provided  for  the  ourpose, 
a comolete  list  of  all  certificates  re- 
corded by  him,  with  the  date  of  the  re- 
cording of  such  certificates.  Kaoh 
holder  of  a certificate  shall  pay  to  the 
official  a fee  of  one  dollar  for  making 

suoh  record*" 

C 

In  the  case  of  Grainger  v.  Still,  187,  Mo.  197,  1.  c. 
224,  85  S.  V.  1114,  our  Supreme  Court  said: 

"It  is  said  that  allopaths  are  'antis' 
and  homeopaths  are  'similias,'  but  that 
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osteopaths  are  neither.  This  may  be  true, 
but  the  terms  relate  rather  to  the  treat- 
ment or  remedies  employed  to  cure  disease, 
than  to  the  diagnosis  of  the  disease.  The 
disease  is  the  same  no  matter  which  school 
of  medicine  the  attending  physician  belongs 
to.  ■ 

In  the  Grainger  case  our  Supreme  Court  reasons  that 
osteopathy  may  be  a school  of  medicine,  although  differing  from 
the  schools  of  medicine  described  in  Section  9111  abofre  set  out 
and  referred  to  in  Section  13514  defining  osteopathy  as  not  to 
include  the  schools  of  medicine  licensed  under  Section  9111. 

Again  in  Atkinsdn  ▼.  School  of  Osteopathy,  240  Mo.  338, 
1.  c.  353,  144  S.  W.  816,  our  3upreme  Court  said: 

•Our  statute,  already  referred  to  (R.  3. 

1899,  secs.  8537-8539),  expressly  recog- 
nizes osteopathy  as  'a  system,  method  or 
science  of  treating  disease  of  the  human 
body,'  and  the  defendant's  school  as  the 
exponent  of  its  method  and  practloe.  It 
also  expressly  authorizes  persons  hawing 
diplomas  from  that  or  any  other  legally 
chartered  and  regularly  conducted  school 
of  osteopathy  to  treat  diseases  of  the 
human  body  according  to  such  method.  In 
so  doing  it  necessarily  permits  and  auth- 
orizes persons  to  contract  for  such  treat- 
ment. It  is  true  that  section  8537  pro- 
wl des  that  osteopathy  is  'not  to  be  the 
practice  of  medicine  and  surgery  within 
the  meaning  of  article  1 of  this  chapter, 
and  not  subject  to  the  provisions  of  said 
article;'  but  the  purpose  so  expressed  is 
simply  to  segregate  this  particular  system 
from  those  for  the  regulation  of  which 
article  1 was  enacted. 

All  these  systems,  methods  or  sciences  are 
directed  to  the  treating  of  diseases  of  the 
human  body,  and  each  stands  upon  the  merits 
of  its  own  system. * 

For  the  definition  of  the  term  physician  as  used  in 
Section  9025  as  amended  in  Laws  of  1933,  we  look  to  the  content 
of  the  section  and  to  the  decisions  of  our  courts  in  forming  our 
opinion.  Moah  Webster  defines  the  term  physician  thus: 

•A  person  skilled  in  physics  or  the  art 
of  healing.” 


Honorable  w.  w.  Crocket 


Februccy  13,  1934 


•8— 


The  seotlon  does  not  prescribe  what  school  to  which 
said  physician  must  profess.  The  terms  "homeopath",  "allopath", 
"Hydropath"  or  "osteopath"  are  not  used  In  the  section.  To  con- 
strue the  term  "physician"  technically,  to  the  exclusion  of  other 
schools  of  healing  or  medicine  would  be  against  the  content  of 
the  section  and  repugnant  to  the  intention  of  the  Legislature, 
when  they  made  it  possible  for  the  inhabitants  of  a county,  throng! 
their  coumty  court,  to  employ  a Deputy  State  Health  Commissioner, 
whose  duties  were  to  look  after  health  measures  in  the  county, 
under  the  supervision  of  the  State  Commissioner  of  Health.  The 
will  of  the  taxpayers  who  are  paying  for  this  service  can  legally 
be  expressed  in  the  "pathy*  of  the  physician  they  appoint  in  their 
respective  counties,  so  long  as  said  school  of  medicine  be  recog- 
nized by  the  laws  of  Missouri.  The  section  providing  for  the 
appointment  of  a Demity  State  Health  Commissioner,  was  not  in- 
tended to  promote  the  welfare  of  any  medio  profession  to  the  ex- 
clusion of  another,  and  at  the  expense  of  the  taxpayers. 

The  regulations  of  the  Federal  Government,  approved 
April  1,  1931,  by  the  Secretary  of  the  Treasury  and  Attorney 
General  of  the  United  States,  permit  osteopathls  physicians  to 
qualify  on  the  same  basis  as  "physicians  of  other  schools  of 
medicine"  for  permits  to  prescribe  the  use  of  intoxicating 
liquors  for  medicinal  purposes. 

As  to  your  second  question,  it  is  our  opinion  that  a 
rentable  osteopathic  physician  is  eligible  as  an  appointee  to 
the  office  of  Deouty  State  Commissioner  of  Health. 


Respectfully  submitted 


HU.  ORR  SAWYKHS 
Assistant  Attorney  General. 


APPROVED: 


%0T  UcHWnTCI 

Attorney  General. 


If* 


CPS 


Duties;  -hen  paid;  Cut  of  Vhat  Year's  Dover  ue  laid; 
Compensation  under  County  Budget  Lew. 


obruary  23,  1934, 


FILED  ! 


Hon*  Joseph  3.  Drain 
• rooacutlnf  ttorroy 
Christ!  n 'ounty 
Oz'rk,  t Is  sour  1 

>oar  ir: 


In  reply  to  your  re< uest  for  an  opinion  of 
obru  ry  14,  1934,  we  are  heroaith  listing  tho  uoatlons 
listed  in  your  letter  under  the  following  titles: 


I i>uties  of  the  assessor* 

II  hen  tho  assessor  Is  paid. 

III  Out  of  what  fund  the  ssassor  is  p.id. 

IV  sseosor’s  coupons". ti on  under  tho 
County  Budget  Lav?. 


The  references  to  sections  not  otherwise  speci- 
fied heroin  refer  to  the  -ourty  Budget  Lr  w,  Laws  19S3,  p.  £>40-351. 


I. 

LrtJTX.L.  OF  :7L  CH. 


In  assessing  all  property  of  a taxpayer,  it  is 
as^de  the  first  duty  of  the  csaeosor  to  cell  uoon  the  tavpayer 
personally.  eotion  9756  n.  . ho.  1929  provides: 


#8  - lion*  Joseph  C*  Grain 


The  assessor  or  his  doputy  or  deputies 
shall  between  tho  first  days  of  June 
a'al  January,  proceed  to  take  a list 
of  the  taxable  porcon.il  property  in 
his  county,  town  or  district,  end  assess 
the  value  thereof,  in  the  Banner  follow- 
ing to-wit : He  shall  c 11  at  the  office , 
Place  of  dolnr  n'uelnoga  or  rogl^ance  of 
el’ch  pars  cm  re  .ulrad  by  this  chapter  to 
lint  property,  and  shell  require  such 
Iversons  to  make  a correct  at  * tenant  of 
all  taxable  property  owned  by  ouch  per- 
son, **" 


In  the  event  that  the  assessor,  when  calling  upon 
tho  taxpayer,  finds  either  the t the  t&xpt  yer  is,  first,  sick,  or, 
second,  absent,  then  it  is  mode  the  duty  of  tho  s esaor,  under 
action  9757  It.  3.  Ho.  1929,  to 


"loavo  at  the  offioo,  the  usual  place 
of  residence  or  business  of  such  per- 
son, a written  or  printed  notice,  re- 
quiring such  person  to  make  out  and  leave 
at  the  place  sussed  by  sold  assessor,  on 
or  before  sene  convoniont  day  ur-rned 
therein,  not  lose  than  ten  days  nor  more 
than  twenty  days  from  the  date  of  such 
notice,  q sworn  s to tenant  of  the  prop- 
erty whioh  he  is  re  uirod  to  list,  and 
shell  leave  with  such  notice  o printed 
or  written  blank  for  the  statement  re- 
quired of  such  person." 


If  the  taxpayer  fails  to  comply  with  such  notice 
and  fails  to  turn  in  e sworn  list  of  his  property,  then  'the 
assessor  shall  make  the  assessment  se  required  by  this  chapter"*. 


<?5  - Uon.  Jo  ao  ph  C* Ore  In 


If  tho  assessor  f ils  to  perform  this,  or  «ny  other 
duty  on Joined  upon  hln  by  b«  under  tho  provisions  of  Jeetion 
97bl  . . o.  10::  9 , ho  11  be  restored  from  of  floe  by  the 
Jaunty  Court,  rrhO  shall  appoint  another  In  hie  stead.*. 

If  the  t*xp  yor  f'  ils  to  turn  In  a Hat  of  his  tox- 
oblo  property  to  tho  assessor,  eotion  9700  F.  Vo.  1929, pro- 
vides: 


*thc  usreeeor  shell  himself  mrke  out  the 
list,  on  his  own  view,  or  on  the  best  In- 
formation he  a an  obt  in;  >nd  for  th' t pur- 
pose he  sh'^11  h'-ve  lawful  ripht  to  enter 
into  r. ny  lends  and  nki  cny  examination 
ond  se  rch  which  may  be  necessary,  nnd  may 
examine  rnv  person  upon  ooth  touehlny  the 
•earn*” 


The  above  section  (9760)  Is  directory,  rind  not  man- 
datory, upon  the  eeseeeer  to  nuke  eueh  ■ 31st*  - t to  ex  r«l.  v 
OeST,  176  Ho*  229  (1906).  The  assessor  may  make  the  aseessme:  t 
In  a lump  sum  instead  of  attempting  to  list  the  v rlous  pleoes 
of  property* 


The  assessor,  in  maklnr  out  such  list,  should  bear 
In  wind  the  provisions  of  action  9761, which  ere  as  follows: 


"If  any  poroon,  belpp  notified  as  afore- 
said, shall  fail  to  dolivor  the  recuired 
list  to  the  assessor,  the  property  which 
oupfct  to  have  been  listed  sh;  11  be  assessed 
at  double  its  vlue;  nd  if  the  assessor 
shall  noclect  or  refuse  so  to  do,  he  shnll 
be  liable,  In  each  c.so,  to  a penalty  of 
fifty  dollars,  to  bo  recovered  ot  tho  ouit 
of  the  county,  *nd  to  be  paid  into  the 
county  school  fund*” 


#4  - Hon,  Joseph  G,  Oreia 


In  order  to  prevent  injustice  tc  i<ny  taxpayer  who  has 
omitted  to  tr  ice  g list.  as  provided  by  law,  of  his  taxable  p*op- 
©rty#  00 t ion  9757  provides: 


’’the  ossesror  mcy  onit  assessing  the  pon  lty 
in  Oi.se  of  neglect,  whero  is  actisfied  the 
err*  is  unavoidable  and  not  willful. * 


It  io,  therefore,  made  tho  duty  of  the  ossesscr  to 
assess  property  ^loh  taxpayers  failed  to  list  with  the  assessor, 
and  in  making  such  assessment  the  assessor  should  comply  with 
ection  9701  and  list  the  property  assessed  nt  do\:ble  its  value, 
unless  the  taxpayer  who  foiled  or  omitted  to  list  the  iroporty 
shall  satisfy  the  assessor  that  his  failure  to  comply  with  the  law, 
in  not  listing  his  taxable  property,!®  unavoidable  and  not  willful. 
This  is  a matter  which  tho  neraceor  nnsFpoe®  upon,  ; i r'd~hT s 'Juo'g- 
rtent  in  the  a-tter  is  finel.  rhs  doubling  of  the  asaeos:aent  is 
not  made  by  lew,  but  is  made  by  the  sssoseor.  - 3tate  ex  rol.  v. 
cull in,  266  Me,  519,  1.  e.  355  (1915). 

It  is,  therefore,  the  opinion  of  this  office  th  t the 
assessor  should: 

1.  I!elce  a personal  ooll  upon  tho  taxpayer, 

2,  If  tho  taxpayer  bo  sick  or  absent  et  the  tir,®  of 
the  assessor* © coll,  then  the  assessor  should  leave 
written  notice  and  a printed  fom  for  the  taxpayer 
to  list  his  property  on, 

5,  The  failure  of  the  taxpayer  to  list  his  property 
with  tho  assessor  requires  the  assessor  to  assess 
the  property  from  the  best  infora,  t ion  he  sen  ob- 
tain, 

4,  ueh  property  should  be  listed  at  double  its 
yslue  unless  the  taxpayer  satisfies  tho  assessor 
that  his  non-compliance  with  the  law  was  unavoid- 
able nd  not  willful. 


jf6  • Hoc.  Joseph  C.  Crain 


II. 


'T  ?'  H 


s sro  huvo  heretofore  pointed  out,  tho  assessor  la 
p Ivon  tho  lost  bIt  months  in  every  ye  =r  In  which  to  a.'tke  end 
collect  oseesonent  lists.  These  assessnort  lists  ro  only  nera- 
or cnda  for  tho  personal  use  of  the  assessor  in  raakinfr  up  tho 
oesoe  nent  books  and  are  not  ro  ulrod  to  be  returned  by  the  ooboss 
or  to  the  county  -urt.  - tote  ex  rel.  v.  Carr,  178  i*o.  229,  1.  a 
354  (1909). 


It  is  node  the  duty  of  tho  aonor.sor,  cot  leter  than 
January  20th  of  each  yer-.r,  under  Section  9G0C  to. 


"nr.ke  out  nnd  return  to  the  county  oourt  ** 

e fair  copy  to  the  assessor's  book,  verified 
by  his  affidavit  annexed  thereto,  " 

section  9000  F.  '>•  Uo»  1939  also  provides: 


" nd  upon  c failure  tc  make  sueh  return 
to  tho  oourt  on  or  before  the  day  nbovo 
mentioned,  tho  court  shall  deduct  twenty 
per  cent  frou  the  mount  of  foes  allowed 
to  such  Tsseecor. 


It  would,  therefore,  oppeor  th  t the  amount  of  foes  «n 
assessor  Is  to  receive  ee  oon^ensr. tion  for  his  services  is  not 
definitely  dete^nlned  by  lsw  until  tho  assessor  has  made  out  and 
delivered  t r busks  to  the  County  Court.  'The  compensation  of  us* 
sesore  In  oil  counties  under  40,000  popul  tion  in  this  st  te  is 
fixed  by  Lews  of  1251,  p.  559,  and  provides: 


"one-h  If  of  which  sh-ill  be  pc  id  out  of 
the  oounty  treasury  and  the  other  half 
out  of  tho  strto  treasury:" 


6 - 5fon.  Josoph  C.  ;r-  in 


It  lc , thorofor  , the  opii  ion  f this  office  th’t  the 
r or9;  3or  o:  nnot  bo  r>id  uny  cnrors  t or  for  tho  discVr',o  cf  his 
dutios  until  he  had  rar.de  out  ml  delivered  to  tho  ourty  3ourt  the 
t x books  Trosoribod  In  octlon  9000  . ■ o.  19?C9. 


III. 

3 . ip. 


‘Voi  tho  standpoint  of  the  county*s  11  blllty,  tho  ocy- 
»nt  to  tho  -'src'  sor  of  onc-h'  If  of  his  oorr*3ns  lion  by  tho  county 
’out  of  tho  ocu  ty  tr.i  eery"  mb  os  n only  one  thlnp,  Hi  * , th  t 
tho  assessor  is  to  bo  p Id  out  of  the  rener  1 revenue  of  tho  court'  . 
her  tho  nnsoseor  delivers  tho  tox  books  to  tho  County  Court  ho  hn© 
conplotod  hie  ror.:,  nafl  hie  fees  then  be  cone  due  rnd  payable.  It 
therefore  oppenrs  that  tho  u8se.;ar,G  oocuono  ti  to  be  paid 

fro  tho  rovonuo  of  the  county  for  tho  ye-.r  in  r:hioh  ho  is  ro  luired 
to  turn  r'ver  no  -lellvor  tho  tox  books  to  the  Count1  ;curt.  If  tho 
nsoeeror  ttnmod  ov~r  tho  tox  boo  ts  to  the  County  Court  lr.  J nuary 
of  1934 9 thor  his  o n is  to  be  p id  i e other  e lories  nd 

feoo  r ccruinr  tu  county  offirorn  ir.  tho  ye  r 19f4. 


IV. 


’ 


Clan©  4 of  tho  hxlret  ct  provides: 


'Tho  county  coirt  shall  next  rot  aside  the 
nour.t  re  uirod  to  p-y  tho  s I rios  of  nil 
county  officer©  ehero  the  sure  is  by  1 w 
nade  pnyshJa  out  of  the  ordincr-  revenue 


jf  7 - Hon. 


Joseph  c.  croin 


of  tho  county,  together  with  tho  estimated 
mount  neoossnry  for  tha  conduct  of  tho 
offices  of  suoh  ofiicoro,  ! Inc  st  nips, 
3 1 tlonory,  blank*  and  other  o:flo«  sup- 
plies ob  re  outhori^ed  by  law.  Only  sup- 
plies for  currant  office  use  nd  of  n ex- 
pendible nature  ah oil  be  included  in  this 
olsss.  urniture,  offioe  a:  chines  and 
oquipwsnt  of  whatovor  kind  3h  11  bo  listed 
under  class  six.” 


It  3xey  bo  urped  thnt  uinoe  tho  assessor  la  poid  fees. 
and  Class  4 cf  the  County  udpet  Lew  refers  only  to  aalurlos. 
thr  t f'e  assessor  would  not  be  entitled  to  ooRrensi  t ion  under 
Jlnea  4 of  the  udrot  ct.  If  this  cons  true tlon  be  followed, 
then  the  County  ud  et  ct  would  iwsko  no  provision  for  the  com- 
pensotion  of  assessors,  because  nowhere  do  we  find  reference 
mode  to  the  tern  '’fees". 

The  upr  mo  Court  of  « isscuri,  in  tato  ex  rol.  v. 
Riedel,  46  ..  * • (2d)  131  1.  c.  133  (1932),  spesJclnr  of  the  ren- 
erel  term  ”faoo", sold: 


'’The  word  ’foes,’  if  used  in  its  r.  rrow 
distinctive  sense,  sirnlfles  the  compensation 
for  particular  acts  or  services  rendered  by 
oounty  offloers  In  the  line  of  their  duties, 
to  ho  or  id  by  the  individuals  obtaining  the 
benefit  of  the  setn,  or  receivir.r  the  services, 
or  at  whose  Inst  nee  they  were  perforned.  But 
a pis. nee  st  the  statutes  in  foroe  et  the  time 
( fl  Mr’B  t'  tutes  1872),  will  show  th  t in 
the  ar. in  only  state  officers  then  received 
salaries  within  the  strict  r*e  nlnr  of  th".t 
term.  Ir  otioully  ell  oounty  officers  (with 
whom  alone  the  constitution  1 provision  wr  s 
de-llnr)  wero  coorensated  by  f^os,  but,  when 
a limit  was  pieced  on  the  oaount  of  fees  an 
officer  mlpht  rott  in,  that  eh  xlaum  was  re- 


s'Q  - Hon*  Joseph  3*  Crain 


g<  rded  "3  hla  sal  ry,  und  theroforo,  in  o 
•oncrio  aonee,  tho  word  foe s”  implied  com- 
©ns  Ion  or  salary,  since  it  me  th* 
source  or  hose.  In  o one©  involving  uostions 
of  this  nature  doolded  in  1603,  it  was  held 
tho  rord  "fees"  in  its  acre  oonprehensivo 
airnlfic  tlon  .wn  nt  oonpons  tlon,  Callaway 
mty  v,  .ionderson,  110  . o.  3 .,  39,  24  *• 

437,  439;  and  there  ia  authority  for  that 
view  fror.  other  Jur iudiotlons,  3 Cords  rd 
Ihrnros,  irct  cries,  2713;  2 .ords  nd 
i hraews,  ocond  erica,  478.  In  a number 
of  cocos  ic  recent  years  this  court  hr.3 
osunod,  • nd  therefore  by  implication  held, 
tv  t th©  conctl tutlonsl  prowl nlon  ooepro- 
herds  t'10  a lories  of  oounty  officers.  ’ 


The  assessor  Is  re  .Hired  by  eotlon  3 of  the  :ounty  "'ud- 
pot  ct  to  furnish  to  tho  County  Clerk  or.  or  before  the  15th  day 
of  January  of  tr  eh  ye-.r  nn  lt3nised  steter’crt  of  the  estimated 
amount  required  for  t:,o  " -y.-ient  of  11  s lc r lew  or  other  expenses 
for  the  our  rent  y©  r. 

It  therefore  ppoaro  that  thi  ssensor,  on  or  before  Jan- 
uary If th  of  O'  ch  '•ear',  knows  whst  his  oomrtns^  tion  will  be  for  the 
t?2X  books  which  he  ie  re  ulrod  to  deliwer  or.  or  before  January  20th 
of  th*  t yer,  nd  this  amount  of  coMronoation  should  bo  Included  in 
the  county  budr-'t.  n tho  loro  run.  It  is  lrjv>twrlal  whether  the 
aaswsaor  is  to  be  paid  out  of  one  ywer  cr  her,  sinew  the  early 
oonors  and  th©  first  reolprocants  of  oount7  warrant©  obt  in  no 
preference  er-  ’priority  over  other  county  officers  in  payment  of  their 
salaries.  action  3 of  the  udpet  ot  row  Ides: 


"If  far  • ny  year  there  should  not  b©  suf- 
ficient fur.de  for  the  county  court  to  paw  all 

the  approved  estiw  tec  under  elcss  4,  after 
b-wing  prowided  for  tho  prior  o losses,  the 
county  court  shall  apportion  nd  oppropri  te 


9 - Hon.  Joseph  C.  Groin 


to  o.ioh  office  the  «▼  11  bio  funds  on  ht-nd 
nn«l  ntlcip  tad,  In  the  proportion  th-t  the 
-.pprored  eatlnato  of  er.ch  office  bo  re  to 
the  total  ooprored  estimate  for  class  4.  ' 


If  tha  assessor's  clfirw,  under  Gloss  4,  constitute, 
for  ex-'nplot  ton  nor  cent  of  th4  totwl  budfet  allowed  under  Class 
4,  thon  the  assessor  is  only  entitled  to  rooeive  ten  per  cart  of 
wh:<tover  /amounts  are  mrc  liable  for  distribution  in  Clnea  4 in  the 
ovont  there  are  lnsuffielent  funds  to  pey  nil  of  Glass  4 In  full. 

It  is,  therefore,  the  opinion  of  this  office  th  t the 
compensation  of  the  assessor  for  assessments  made  in  1932  for  the 
current  year  1934  viro  to  be  paid  as  other  county  officers  com- 
pensation nre  peld  from  Class  4 of  the  1934  rovenue. 


respectfully  submitted. 


!K1  ir:  ..  ; i-  : 

as  1st;  nt  ttoTnoy  Oeror-1 


i 0T2D i 


"t?  • WT'KITT  ~ 

ttorney  Goner  1 


I 
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LABOR  AND  INDUSTRIAL  DLJPrCTION  DKPARMLWT  - Right  to  eolleot  licena#  fee 

imposed  solely  upon  shipping  bedding  into  Missouri. 


3 


February  A,  1934. 


vi  as  ary 
I abcr  end 
Jefferson 


dr. a rmei  , aunlasioher. 

Industrial  Inspeatlon  iwpartew.t, 

City,  1 issouri. 


•*y  dear  Mas  resen: 


A request  for  an  opinion  has  been  reeelved  from  you  under 
uate  of  R.brunry  12,  1934*  El!f!b  request  being  in  the  ft  Hoeing  ter  we . 

■*Hms  tr-e  mbor  end  Industrial  Inspection  lepertTect 
the  right  to  collect  a iieer.ee  for  shipping  bedding 
into  .iesouri' 


1 his  Department  has  ret  sired  a eheek  for  $20*00  fro* 
thr  uperior  ?olt  k ; adding  Co.  of  Chieaec,  eoserim:  e 
license,  which  I an  holding  ap  airaitirrg  you.-  opinion, 

I will  vPJ'e-iate  it  svry  saieh  if  /ou  will  give  iae  y„ur 

opinion  on  this  matter  ea  soon  as  possible  in  order  that 
I oay  either  issue  e lice.  ee  to  tMs  ectnpany  or  return 
tbeir  cheek. " 


itoe  .'.veto  of  vlaaourl  is  rrakiWfced  by  the  Constitution  of  the 
Vidta  'totes  fro:u  taxing  or  ifpoui/g  e license  upon  the  privilege  cr 
doing  a business  *hi  .L  1»  exclusively  Interstate  scaceroe.  In  the  ease 
of  iahulce-  alker  llliOf  >0.  >.  «.niur«i!a,  k'f-  U.  . auk  (I92I)  the 
iuprehs  Court  c-f  the  ni  *e^  tats*  said: 


'he  commerce  clause  of  the  oast  it  .lion,  art.  1,  ea.  0, 

«1.  3,  exwreesli  aounita  tc  Congress  a m impliedly  sit. - 
holds  frma  the  aeeeral  states  the  power  tc  regulato  ccaseroe 
on*  tne  latter.  r * • * *A  eurporation  of  ou«  state  .oay 
*0  into  another,  sLthout  obtalniiig  the  lt»r,Te  or  license  of 
tne  latter,  for  all  ti-e  lsjitiaate  purposes  of  auoh  somaeree; 
and  euy  statute  of  tho  letter  state  «.  ioh  < ha  true  ti  or  lays 
a burden  on  -he  exercise  f thin  privily  i j rcia  unaer 
the  conuwroe  slmiee.  . rutccar  t.  Xontuvfcy,  I4I  U.  ~.  47,  57, 

3c  L.  ©d.  &49,  {>32,  11  up.  ~t.  ;-«p.  W^l;  ester.  U.  ieleg. 

'o.  t.  "ansae,  2l&  C.  J.  1,  27 , 34  L.  ©d.  335,  300,  up. 

Ct.  R*p.  190;  international  ~axtbck  o.  v.  I ig*,  217  u*  • 

91,  in,  34  u ed.  670,  ^7,  27  l.  a.  ...  -.}  493.  50 

up.  t.  ep.  4JI,  L Asm.  Jae.  11  ionx  Raiosd.  o.  t. 

C°P.*  197,  39  L.  ed.  193,  53  up.  Ct.  Rep.  y7*"  (237 

It  is,  therefore,  our  eplalean  tnet  tne  Labor  ana  industrial  Inapeettem 


Kiss  ,er>  dne  ruaen 


February  1334 


y*partss*rt  has  no  rifcht  to  eolleet  e license  froE*  ary  parser  or  entity 
iapoaed  solely  upon  the  right  < f dol?i*  a business  of  shipping  bedding 
lute  yisscurl. 


vary  truly  yours , 


m1-  s 


- 

SDVAHD  H.  MILLER 


Approved : 


LABOR: -Section  13267,  R.  S.  M0.  1929,  prc aiding  for  Rue  "building  of 
shelter  sheds  by  railroads , having  been  declared  unconstitu- 
tional b.  :he  Federal  Court,  this  p:  ision  cannot  be 
enforced. 


Mrs.  Mary  Sdna  Cruzen, 
Commissioner  of  Labor, 
Jefferson  City,  Missouri. 

Dear  Mrs.  Cruzen: 


March  12,  1834. 


We  are  ack  no  Pledging  receipt  of  your  letter  in 
which  you  incruire  as  follows: 

"Ras  the  Labor  and  Industrial  Inspection 
Department  the  right  to  enforce  Railroads 
to  build  shelter  sheds  in  accordance  with 
Section  132S7  under  the  following  condi- 
tions ? 


The  St.  Louis  San  Francisco  Railroad.  Com- 
pany writes  as  follows: 

*As  to  Section  1336?  — It  is  our  opinion 
that  a building  is  not  required  as  the 
provisions  of  this  section  are  not  appli- 
cable there  ordinary  light  repairs  are 
required,  and  by  the  tern:  light  repairs 
is  meant  such  as  can  be  made  to  cars  in 
switching  yards  in  a short  time.  In 
fact,  in  less  time  than  would  be  re- 
quired in  switching  such  bar  or  cars  to 
repair  buiiding,  1 

Upon  investigation  this  department  finds 
that  it  takes,  in  many  instances,  longer 
than  one-half  hour  to  repair  these  cars.* 

Section  13267,  R.  S.  Mo.  1929,  provides  as  follows: 

“Every  person,  firm,  corporation  or  re- 
ceiver of  such  person,  firm  or  corporation 
engaged  within  this  state  in  the  construc- 
tion or  repairing  of  passenger  or  freight 
cars  or  car  trucks  used  in  the  transporta- 
tion of  passengers  or  freight  by  rail, 
shall  erect  and  maintain  a building  or 
buildings  at  every  point  or  place  within 
this  state  where  such  construction  or  re- 
pairing is  done,  and  where  six  or  more 
men  are  regularly  employed  on  such  work. 

The  building  or  buildings  provided  for 
in  this  section  shall  be  so  constructed 


-3— 


Marsh  12,  1934, 


Mrs.  Kory  Ed ne  Crueen, 


and  equipped  as  tbo  fully  protect  all  em- 
ployee engaged  in  such  construction  or 
repair  work  from  exposure  to  cold,  rain 
and  sleet,  snow  and  all  inclement  weather 
during  the  hours  of  employment  of  such 
employes,  providing  that  the  provisions 
of  this  article  shall  not  apply  where 
ordinary  light  repairs  are  required. 

The  term , l ight  repairs , as  used  in  this 
article  shall  be  such  repairs  as  can  be 
made  to  care  in  switching  yard  in  thirty 
minutes  or  less,  or  which  may  be  made 
in  less  time  than  would  be  required  to 
switch  such  car  or  cars  to  the  repair 
building  provided  for  in  this  article. * 

The  above  section,  together  with  Section  13268, 

R.  S.  Mo.  1939,  which  provides  the  penalty  for  the  violation 
of  Section  13267,  is  commonly  called  the  *Cer  Shed  Act,*  and 
was  passed  by  the  Legislature  in  1917.  In  1922  an  injunction 
suit  was  brought  by  the  Wabash  Railroad  Company  in  the  Federal 
Court,  before  a three-judge  Court,  to  enjoin  the  enforcement 
of  this  Act.  The  Court  held  in  the  case  of  Wabash  Railroad 
Company  v.  O’Bryan,  385  Fed.  583,  that  the  Act  was  unconsti- 
tutional and  enjoined  the  prosecuting  attorney  of  Randolph 
County  from  the  enforcement  of  the  Sections.  The  Court  says 
at  page  586: 

"It  is  obvious  that  persons  against  who® 
the  provisions  of  the  act  are  aimed  might 
erect  a building  or  bu 11 dings  for  the  pur- 
poses and  uses  of  this  act,  and  yet  find 
themselves  amenable  to  prosecution  and 
liable  to  be  fined  a maximum  of  $500  a 
day,  because  in  the  view  of  some  court 
or  some  jury  the  building  erected  did  not 
’fully  protect  all  employes  engaged  in 
construction  and  repair  work  from  exposure 
to  cold,  rain,  sleet,  snow  and  all  incle- 
ment weather,*  ♦What,11  said  Judge  Booth, 
in  a similar  case  touching  a similar  sta- 
tute, *is  the  standard  of  guilt?  When  is 
it  fixed,  and  by  whom?  The  words  *rain 
and  snow*  are  hardly  definite  enough  in  a 
criminal  statute.  The  words  ’heat  and 
cold*  are  so  elastic  in  their  meaning  as 
to  cover  the  whole  range  of  temperature. 

The  words  ’inclement  weather*  are  equally 
indefinite.  What  is  meant  by  ’Inclement 
weather?*  Will  a fog  or  mist  come  within 
the  language?  Will  wind  be  included? 

It  is  surely  necessary  that  limitations 
shall  be  placed  on  all  of  these  terms. 

But  who  is  to  supply  the  limitations,  the 
employer,  or  the  employe,  or  the  court 
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or  the  jury?  The  Legislature  is  the  only 
proper' author ity  to  define  a statutory 
crime  against  the  state.  This  power  can- 
not he  delegated  to  individuals,  to  courts, 
orjuries.  1 Chicago,  etc.,  Ry.  Co.,  v. 

Railroad,  etc.,  Com.,  380  Fed.  1.  c,  399. 

So,  also,  may  similar  criticism,  for  that 
the  language  is  indefinite,  uncertain,  and 
obscure , be  directed  against  the  proviso 
in  the  act,  which  relieves  an  alleged 
offender,  if  so  it  be,  that  the  repairs  may 
be  done  in  30  minutes  or  less,  or  in  less 
time  than  would  be  required  to  move  the 
car  needing  repairs  from  the  yards  to  the 
car  repair  shed.  Who  is  to  guess  as  to 
these  things?  The  ability  to  guess  correct- 
ly makes  uo  the  difference  between  guilt 
and  innocence.  Railroad  yards  differ  in 
size,  and  employee  differ  in  ability  and 
in  the  rapidity  with  which  they  work.  The 
situation  of  the  car  needing  repairs,  or 
the  location  of  it  in  the  train,  or  in 
the  yards,  might  be  such  in  some  cases  as 
to  require  only  5 minutes  to  move  it  into 
the  car  repair  shed,  and  under  other  con- 
ditions and  situations  such  removal  might 
require  an  hour  or  more.  Yet  some  one 
must  correctly  estimate  these  differing 
elements,  under  peril  of  prosecution  and 
fine.  If  he  guesses  right,  he  is  innocent; 
if  he  guess  wrong,  he  is  guilty  of  a mid- 
demeanor.  But  we  need  go  no  further  into 
this;  the  lack  of  definiteness  and  certainty 
is  too  plain  for  argument.” 

*It  follows  that  (since,  in  our  opinion, 
the  act  is,  for  the  reasons  stated,  uncon- 
stitutional , and  it  ought  not  to  be  and 
cannot  be  enforced)  the  motion  to  dismiss 
should  be  overruled,  and  a temporary  in-  , 
junction  should  be  issued,  as  prayed  in  the 
Bill  of  complaint.” 

In  view,  of  the  foregoing  decision,  we  do  not  be- 
lieve it  is  pdss-£oe compel  railroad  companies  to  build  shelter 
sheds,  as  provided  for  in  Section  13267.  Section  13268  •pro- 
vides the  penalty, but  the  Court  above  held  that  the  Act  was 
too  indefinite  to  support  a criminal  prosecution,  and  there 
being  no  way  to  prosecute  the  Company  for  failure  to  build 
the  shelter  shed,  we  do  not  see  how  this  Section  can  be  en- 
forced. 


It  is  therefore  the  03) inion  of  this  Department 


Mrs.  Mary  Edna  Cruzen, 
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that  in  view  of  the  case  above  cited,  you  cannot  compel 
railroads  to  build  shelter  sheds,  as  provided  for  in 
Section  13267,  R.  S.  Mo,  1933  above. 


Very  truly  yours, 


APPROVED: 


mmt  ■?.  hates, 

Assistant  Attorney  General. 


Attorney  General. 


FWH:S 


LABOR  DEPARTMENT : -Under  National  Bedding  Code  certain  State  regula- 
tions are  still  effective  and  may  be  enforced* by 
■i  the  Commissioner. 


M r s . Mary  Edna  Cruzen , 
Commissioner  of  Labor, 
Jefferson  City,  Missouri. 

Dear  Mrs.  Cmuzen; 


We  are  acknowledging  receipt  of  your  letter  in  which 
you  inouire  as  follows; 


"Has  the  Labor  and  Industrial  Department 
the  right  to  enforce  the  provisions  of 
the  bedding  code? 

You  will  find  herewith  a cony  of  the 

code . * 

With  your  inquiry  you  enclosed  a copy  of  the  Code 
of  Fair  Competition  for  the  Bedding  Manufacturing  Industry 
and  inouire  whether  your  Department  has  a right  to  enforce 
the  provisions  of  this  Federal  Code.  The  Code  itself,  which 
we  will  not  copy  because  of  its  length,  provides  its  own 
machinery  for  enforcement  of  its  provisions.  Naturally  the 
enforcement  of  Federal  laws  and  regulations  is  incumbent  upon 
Federal  officials  and  not  upon  State  officials. 

Section  5 of  Article  V of  the  Code  provides  as 

follows; 


* With in  each  State  this  Code  shall  not 
supersede  any  laws  of  such  State  imposing 
more  stringent  requirements  on  employer, 
regulating  the  age  of  employees,  wages, 
hours  of  work,  or  health,  fire  or  general 
working  conditions  than  under  this  Code." 

Paragraph  (g)  of  Section  4 of  Article  VII  of  the 
Code  provides  as  follows: 

"Wherein  a provision  of  the  foregoing 
Sections  1 to  4,  inclusive,  is  irreconcil- 
ably in  conflict  with  a State  statute,  such 
statute  shall  supersede  within  such  State. 

It  is  the  intent  herein  to  preserve  and 
supplement  state  bedding  laws." 

Under  Section  5 above  quoted,  your  Department  may 
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Mrs.  Mary  Edna  nxzen, 

still  enforce  the  State  laws  regulating  the  age  of  employees, 
wages,  hours  of  work,  etc.,  where  such  laws  impose  more 
stringent  requirements  on  the  employers  than  the  requirements 
specified  in  the  Code.  However,  when  you  do  that  you  are  en- 
forcing the  laws  of  this  State  by  permission  of  the  Bederal 
Government  and  are  not  enforcing  the  provisions  of  the  Code. 

Article  12  of  Chapter  95,  R.  S.  Mo.  1939,  is  a 
chapter  dealing  with  mattresses  and  it  is  the  duty  of  your 
Department  to  enforce  the  regulations  and  retirements  of 
that  chapter.  Under  paragraph  (g)  of  Section  4 of  Article 
VII  of  the  Code,  it  is  provided  that  where  the  State  statutes 
are  irreconcilably  in  conflict  with  Sections  1 to  4 of  Article 
VII  of  the  Code,  then  such  State  statutes  shall  suoersede  the 
provisions  of  the  Code.  In  such  a case  you  are  again  enfor- 
cing the  provisions  of  the  State  statutes  by  permission  of 
the  Federal  Government,  as  contained  in  the  Code.  In  both 
of  the  instances  referred  to,  the  effect  is  that  the  Federal 
Government  has  adopted  the  provisions  of  the  State  law  in 
some  respects,  and  in  that  event  the  enforcement  thereof  is 
dependent  upon  the  Labor  Commissioner. 

It  is  therefore  the  opinion  of  this  Department  that 
where  the  State  laws  regulating  the  age  of  employees,  wages, 
hours  of  work,  etc.,  are  more  stringent  than  the  requirements 
of  the  Code,  you  may  enforce  the  State  statutory  provisions 
and  where  the  State  statutes  are  irreconcilably  in  conflict 
with  Sections  1 to  4 of  Article  VII  of  the  Code,  then  the 
State  statutes  supersede  the  provisions  of  the  Code  and  may 
be  enforced  by  you.  In  either  event  you  are  not  enforcing 
the  provisions  of  the  Federal  Code,  which  carries  its  own 
enforcement  provisions,  but  by  permission  you  are  enforcing 
the  provisions  of  the  State  law. 

are  retaining  a copy  of  the  Code  for  our  files 
and  if  you  desire  same  you  may  request  it. 


Very  truly  yours. 


APPROVED I 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


Attorney  General. 


FWHjS 


LABOR  DEPARTMENT: -Under  Section  13213,  R.  S.  Mo.  1929,  whether  shel- 
ter sheds  built  ’03/  railroads  are  within  section 
is  nurely  ruestion  of  fact. 


Lrs.  1. ary  Edna.  Cruzen, 
Commissioner  of  Labor, 

Jefferson  City,  Missouri. 

Deer  rs.  Cruzen: 

’.?e  are  acknowledging 
you  inquire  as  follows: 


receipt  of  your  letter  in  -hich 


"Has  the  Labor  and  Industrial  Inspection 
Department  the  right  to  inspect  and  col- 
lect fees  for  cor  sheds  such  es  provided 
by  railroads  as  a shelter  for  protection 
against  inclement  weather0 


I have  the  following  eomaiunication  from 
the  St.  Louie  Sen  Francisco  Railway  Com- 
pany under  date  of  February  13th. 


'Am  enclosing  inspection  certificate  cov- 
ering inspection  of  the  car  shed  at  our 
North  Side  Car  Shop,  Springfield,  '0., 
Feb.  3rd,  which  calls  for  insnection  fee 
of  *4.00. 


It  is  the  opinion  of  our  Legal  Deoartnent 
that  the  statute  providing  for  insnection 
of  buildings  and  shops  would  not  apply  in 
this  instance.  This  is  merely  a shelter 
for  protection  against  inclement  weather 
end  cannot  be  construed  as  a building  or 
shop  as  generally  understood,  and  the  sta- 
tute, to-wit,  Section  13213  of  the  R.  ©. 
of  ho.  1929,  is  not  in  our  opinion  apnli ca- 
ble to  this  car  shed,  and  re  respectfully 
ask  that  you  have  the  certificate  can- 
celled. • 


May  I have  your  opinion  on  this  matter  as 
soon  as  possible,  as  there  seems  to  be 
quite  a controversy  over  this  question." 

Section  13219,  R.  S.  Mo.  1929,  provides:  "For  the 
inspection  of  every  building  or  shop  in  which  three  or  less  oer- 
sons  are  employed  or  found  at  work,  the  sum  of  fifty  cents." 

Then  follows  various  provisions  regulating  the  rates  for  the 
inspection  of  buildings  and  shops  in  which  1'rger  numbers  of 
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employees  are  found  at  work.  Whether  or  not  you  are  entitled  to 
collect  an  inspection  fee  for  a shelter  house  Quilt  for  the  pro- 
tection of  employees  depends  upon  whetuer  or  not  the  shelter 
house  can  be  declared  to  be  a "building  or  shop."  You  do  not 
state  how  such  shelter  houses  are  constructed  and  our  knowledge 
of  their  construction  is  so  meager  tnat  vre  cannot  determine 
whether  they  could  be  declared  to  be  a building  or  shop.  It 
strikes  us  that  w ietiier  any  structure  can  be  declared  a building 
or  s.iop,  under  the  terms  of  this  Section,  is  a matter  of  fact 
and  depends  upon  iow  they  are  constructed,  and  must  always  be 
a question  of  degree.  In  9 C.  J.  page  685,  among  other  things, 
a building  is  defined  as  follows: 

"Any  structure  with  walls  and  a roof;  in 
the  nature  of  a house  built  where  it  is 
to  stand,  which  has  a capacity  to  contain, 
and  is  designed  for  the  habitation  of  man 
or  animals,  or  the  sheltering  or  property; 
a structure  or  edifice  inclosing  a space 
'•ithin  its  walls  and  usually  covered  with 
a roof,  such  as  a house,  a church,  a shop, 
a bam,  or  a sued.  ****As  commonly  under- 
stood, a house  for  residence,  business  or 
public  use,  or  for  shelter  of  animals  or 
storage  of  go:>d8,  and  imports  a structure 
of  considerable  size  and  intended  to  be 
permanent  or  at  least  to  endure  for  a con- 
siderable time.  Taken  in  its  brmdest 
sense  it  can  mean  only  an  erection  intend- 
ed for  use  and  occupation  ns  a habitation, 
pr  for  so  ic  purpose  of  trade,  manufacture, 
ornament,  or  use,  constituting  a fabric 
or  edifice,  suoh  as  a house,  a store,  a 
church,  a shed.  Tfhat  is  a building  must 
always  be  a Question  of  degree." 

In  36  Cye.  page  431,  a 3hop  is  defined  as: 

"A  building  inside  of  which  a mechanic 
carries  on  hi3  work;  any  building  or 
room  used  for  carrying  on  any  trade  or 
business  adapted  to  be  carried  on  in  a 
- building  or  room  and  employing  a stock 
in  trade;  *•*  a place  in  which  a mechanio 
pursues  his  trade***." 

As  stated  above,  what  is  a building  is  surely  a ques- 
tion of  degree.  Whether  the  shelter  sheds,  as  built  by  the  rail- 
road, are  taiildings  or  shops,  is  ourely  a question  of  fact. 
are  not  familiar  with  how  they  are  constructed  and  oe  pointed 
out  to  you  in  an  opinion  a few  days  ago,  the  Federal  Court  held 
that  the  statute  requiring  their  construction  was  too  indefinite 
in  its  terns  as  to  the  construction  of  the  sheds  to  support  a 
criminal  prosecution.  The  statute  is,  therefore,  to  indefinite 
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to  apprise  ue  of  the  type  of  sneds  constructed.  It  occurs  to 
us,  hoover,  that  it  was  not  the  intention  of  Section  13219 
to  reauire  inspection  fees  of  temporary  structures  or  struct- 
ures loosely  thrown  together  for  the  purpose  of  serving  a 
temporary  purpose.  We  believe  that  the  general  intent  of  the 
Act  was  to  cover  buildings  and  shoos  of  permanent  and  sttbstan- 
tial  character  where  persons  are  regulariy  employed.  Sometimes 
it  is  difficult  to  say  with  definiteness  just  where  the  line 
of  demarcation  is,  out  upon  the  facts  as  th -y  appear  from  your 
inquiry,  and  the  general  purpose  of  the  statute  as  we  interpret 
it,  we  are  Inclined  to  be  of  the  opinion  that  a temporary  shelter 
shed  was  not  intended  to  be  within  the  Act.  We  soy  this  advisably 
because  we  do  not  have  before  us  the  character  of  construction 
and  assume  that  it  is  a stricture  which  is  very  loosely  built 
and  is  not  a coracle te  structure,  and  is  a place  wherein  persons 
are  only  temporarily  employed  at  various  tires.  In  any  event, 
whether  this  shed  or  any  other  shed  is  a building  or  shop  ritnin 
the  ’leaning  of  the  Act,  is  ourely  a question  of  f-ct. 

We  are  therefore  of  the  opinion  that  Section  13219, 
providing  for  inspection  and  insoection  fees  was  only  intended 
to  apply  to  buildings  and  shoos  of  oerraanent  and  substantial 
nature  wherein  peoole  are  regularly  e oloved,  and  that  it  would 
not  ap  ly  to  loosely  and  incomplete!  v built  sheds  f such  as 
apnarently  shelter  sheds  are,  wherein  people  worV  for  n short 
time  at  various  intervals. 


Very  truly  yours, 


7IUIJX  W.  HAY33, 

Assistant  Attornev  General. 


Ar PROVED: 


Attorney  General. 


F'YHiS 


BANKS  and 
BANKING: 


- County  - Banks  selected,  as  County  Depositaries 

Depositories  are  obligated  to  pay  interest  on  puolio 

funds  so  deposited  and  are  not  relieved 
of  the  obligations  by  being  placed  under 
restrictions. 


' .d  (a 

March  30,  1934. 


Honorable  Edvard  Cusick 
Prosecuting  Attorney 
Pulaski  County 
rfeynesville,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your 
letter  of  recent  date  with  a request  for  an  opinion 
which  letter  of  request  is  as  follows: 

"I  have  been  requested  to  get 
your  opinion  on  the  following: 

"About  two  years  ago  the  county 
court  of  this  county  ohope  certain 
Banks  of  this  county  as  their  de- 
positories of  several  thousand, 
dollars,  at  the  rate  of  2.7&<  in- 
terest, which  was  at  this  time 
the  highest  bidders. 

"on  Uarch  4th,  1933,  tnese  Banks 
were  piacea  unuer  restriction  by 
the  .state  f inance  Commissioner , 
ana  are  still  under  this  restric- 
tion, now  the  court  would  like  to 
know  if  they  are  entitled  to  this 
interest  rate  of  $2.7 o , since  the 
time  of  this  restriction." 


The  faoi  that  the  banks  in  question  were 
placed  unaer  restrictions  by  the  Commissioner  of  Finanoe 
in  March,  1933,  did  n t change  the  obligations  of  con- 
tracts theretofore  made  By  the  banks  relative  to  the 
payment  of  Interest  on  obligations  made  by  the  banks. 

The  loans  made  l>y  the  banks  to  customers  nefore  re- 
strictions were  placed  on  the  Banks  oontlnue  to  draw 
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interest  notwithstanding  uuc  restrictions  and  ve  see 
no  reason  why  t he  banks  should  not  pay  interest  on 
its  obligations  created  uefoxe  restrictions  were  placed 
on  tnem. 


It  is  therefore  our  opinion  that  the  banks 
whioh  have  been  selected  as  the  county  depositories 
are  obligated  to  pay  the  Interest,  at  the  proper  tine 
subject  to  the  restrictions,  on  the  public  funds  so 
deposited  and  the  banks  are  not  thereby  relieved  of 
the  obligations  by  being  plaoed  under  restrictions. 


Yours  very  truly. 


Assistant  Attorney-General. 


APPROVE): 


koY  HBRVnSAC — 
Attorney-General. 
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LABOR  : Fee  paid  either  by  applicants  or  employer  determines 

' status  as  to  whether  one  is  operating  an  employment 
agency  or  office. 


/' 


April  7,  1934. 


Mrs.  Mary  dna  cruzen 
Co  missioner  of  Labor 
Jefferson  City,  Missouri 


Dear  Mrs.  Cruzen: 


This  is  to  acknowledge  your  letter  as  follows: 

"Has  the  Labor  and  industrial  Inspec- 
tion enartment  a right  to  collect 
fees  covering  license  fees  for  an 
employment  Agency  operating  strictly 
on  an  exchange,  as  per  the  attached 
letter  from  Fdna  Deal  of  the  tdna  Leal- 
trover  uaRose  Theatrical  Exchange?" 


The  letter  referred  to  by  you  (which  was  attached  to 
your  communication ^ in  part  reads  as  follows: 

"as  operate  strictly  an  exchange. 

Whereby , our  clientele  buy  shows 
including  various  types  of  perform- 
ers for  so  much  money  and  we  in  turn, 
pay  these  performers.  Where  there  is 
a fee  concerned  the  management  hiring 
these  people  pay  the  fee  themselves. 

You  are  at  liberty  to  check  up  on  this 
statement,  by  Inquiring  of  our  clients. 

Just  what  position  Is  in  this  matter. " 


Section  13190  R.  S.  Mo.  1929,  is  found  in  Article  2, 
Chapter  95,  caption  "Employment  Bureaus  and  Employment  agents" 
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and  said  section  in  part  reads  as  follows: 

"No  person,  firm  or  corporation  in 
this  state  shall  open,  operate  or 
maintain  an  employment  office  or 
age  no y for  hire,  or  sphere  a fee  is 
charged  to  either  applicants  for 
employment  or  for  help,  without  first 
obtaining  a license  for  the  same  from 
the  state  commissioner  of  labor  and 
industrial  inspection." 

Whether  one  operates  or  maintains  an  employment  office 
or  agenoy  for  hire  is  a question  of  fact.  For  exam ole,  enclosure 
says  this: 

"tte  operate  striotly  an  exchange. 

'hereby,  our  clinetele  buy  shows 
including  serious  types  of  perform- 
ers for  so  much  money  and  we  in 
turn,  pay  these  performers. " 


If  such  be  the  fact, then  it  would  be  our  opinion  that 
such  theatrloal  exchange  is  not  operating  or  maintaining  an 
employment  office  or  agency  for  hire,  however,  the  letter 
further  reads: 

"here  there  is  a fee  concerned  the 
management  hlrln0  these  people  pay 
the  fee  themselves." 

This  la  ambiguous,  however,  we  construe  It  to  mean  that  the 
manage.nent  pays  the  fee  to  the  exchange  b;  virtue  of  the  efforts 
of  the  exchange  in  furnishing  theatrloal  talent  to  Its  clients. 

If  such  Is  a fact,  then  such  exohange.  In  our  opinion,  is 
operating  an  employment  agenoy  or  office  for  hire  and  would  have 
to  be  licensed. 

Thus,  we  cannot  advise  you  in  the  premises  because  the 
facts,  as  stated  in  enclosure^,  sustain  either  an  affirmative  or 
negative  answer,  tte,  therefore,  limit  this  opinion  to  a general 
statement  of  the  law  and  requeat  that  you  apply  the  true  facts 
to  the  law  and  determine  if  such  exchange  1s  operating  an  employ- 
ment agenoy  or  office  for  hire. 


Mrs.  Mary  ana  Cru?en 
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le  find  that  on  two  occasions  we  answered  these 
Identical  questions  by  formal  opinions  to  jour  Department 
and  a reading  of  same  will  sup  ort  the  conclusions  above 
stated. 


On  October  13,  1933,  this  Department  heldi 

The  statute,  however,  makes  no  dis- 
tinction, and  because  of  the  broad 
wording  of  the  statute  we  are  of  tho 
opinion  that  you  would  be  within  you r 
rights  to  collect  a license  fee  under 
said  section  from  persons  maintaining 
an  employment  office  and  charging  fees 
to  applicants,  even  though  the  employ- 
ment sought  to  be  effected  was  the 
booking  and  hiring  of  the  theatrical 
talent-” 

And  on  December  7,  1933,  we  said  the  following: 

*It  is  therefore  our  opinion  that  unless 
the  applicant  pays  a fee  for  the  purpose 
of  getting  employment,  or  the  employer 
pays  a fee  in  order  to  acquire  the  employ- 
ment, that  this  concern  would  not  come 
within  the  statute.” 


Thus,  we  again  conclude  that  the  matter  of  payment 
of  fee  by  either  applicant  or  employer,  to  the  end  that  the 
applicant  will  be  employed  by  the  employer,  or  the  employer 
will  be  assisted  in  obtaining  the  services  of  the  employee 
through  a mutual  agency,  then  such  agency  having  effected 
such  arrangement  for  a fee  between  the  employer  and  employee 
constitutes  the  operating  of  an  employment  agency  or  office 
for  hire  and  sueh  must  obtain  a license  so  to  do. 


Mrs.  Mary  fdna  Urusen 


April  7,  1934 


„•  are  attaching  hereto  copies  of  opinions  referred 
tc  herein. 


Your*  very  truly. 


• James  L.  HornBostel 
Assistant  Attorney -General. 


APPROVED: 


ROY  Me^iTTKlCK 
At  to rr.ey- General  • 
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LABOR  AND  INSPECTION  DEPARTMENT  :-Per  sons  engaged  m using  sterili- 
zing or  exterminating  processes  on  mattresses  rouli  not 
come  under  Section  13308,  R.  S.  Ho.  1929,  unless,  as  a 
matter  of  fact,  they  vrere  rebuilding  or  renovating 
mattresses. 


Hr 8.  Mary  Edna.  Cruzen, 
Labor  Co  imissioner, 
Jefferson  City,  Missouri. 

De-’r  ?rs.  Cruzen: 


Pfi  led 

I / 7 

!_Zl_  . 

/ 


TJe  are  acknowledging  receipt  of  vour  letter  in  which 
you  inquire  as  follows: 


"My  attention  has  been  called  to  Section 
13308,  R.  3.  ..'o,  1933,  where  it  is  stated: 

Ho  nerson  shall  make , remade  or  renovate 
bedding,  except  a nerson  making,  remaking 
or  renovating  bedding  for  his  own  use, 
until  he  has  secured  a permit. ' 


A disoute  has  arisen  over  the  word  Reno- 
vate. » Some  mattress  firms  who  are  using 
a sterilizing  process  claim  they  do  not 
have  to  secure  a mattress  permit,  because 
the  word  'sterilizing • does  not  mean  the 
same  as  'renovating.  ' They  also  claim  th~t 
the  word  'exterminating ' is  different  than 
the  words  'renovating'  and  'cteril izing. * 

I will  appreciate  it  very  much  if  you  will 
issue  an  opinion  on  this  pprtioular  phase 
of  the  mattress  law,  as  there  is  quite  a 
controversy  over  this  matter  in  St.  Louis 
and  a number  of  these  firms  are  threaten- 
ing to  go  to  court  about  the  provisions  of 
tils  section  if  we  insist  on  collecting  a 
permit  when  they  claim  they  are  'sterili- 
zing' and  'exterminating',  but  not  'reno- 
vating' mattresses. 

I will  appreciate  it  very  much  if  y u -*ill 
give  me  vour  opinion  on  the  above  matter 
as  soon  as  possible." 

Section  13309,  R.  9.  Ho.  1929,  orovides  as  follows: 

"No  person  shall  make,  remake  or  renovate 
bedding,  except  a nerson  aking,  remaking 
or  renovating  bedding  for  iis  own  use .un- 
til he  has  secured  a nermit  from  the  state 
commissioner  of  labor  and  industrial  in- 
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spection  rnd  h:  8 oaid  to  the  state  commission- 
er of  labor  and  industrial  inspection  an  in- 
spection  and  permit  fee  of  twenty  dollars, 
which  such  payment  or  charge  shall  constitute 
a factory  inspection  charge  for  the  mimose 
of  enforcing  this  article.  The  permit  so  iss- 
ued by  the  state  commissioner  of  labor  and 
industrial  inspection  shall  remain  in  force 
and  effect  until  the  end  of  the  calendar  year 
in  which  it  was  issued  or  until  voided  by  the 
state  commissioner  of  labor  and  industrial 
inspection  for  failure  to  maintain  the  re- 
quired sanitary  conditions  in  and  around  a 
factory  in  which  bedding  is  made,  remade  or 
renovated  or  for  failure  to  sterilize  and 
disinfect  properly  all  previously  used  mater- 
ials used  in  making,  remaking  or  renovating 
bedding.  * 

You  inquire  whether  under  the  above  Section  a person 
engaged  in  the  business  of  using  a sterilizing  or  exterminating 
process  can  be  made  to  pay  a permit  fee. 

The  above  Section  does  not  mention  the  term  “sterili- 
zing or  exterminating,11  but  exnressly  covers  persons  who 
"make,  remake  or  renovate  bedding."  The  solution  to  your 
question  then  rmist  depend  on  whether  a person  engaged  in 
using  a sterilizing  or  exterminating  process  is,  as  a matter 
of  fact,  renovating  bedding. 

The  word  renovate  is  defined  in  the  dictionary  as 
meaning,  "to  renew,  to  make  new  again,  to  restore, to  a state 
of  freshness  or  vigor;  to  repair." 

The  word  sterilize  is  defined  as  meaning,  "to  make 
sterile,  barren  or  unproductive,  to  impoverish,  to  exhaust  of 
fertility,  to  deprive  of  fecundity,  or  the  power  of  producing 
young."  The  word  exterminate  is  defined  as  meaning  "to  extir- 
pate, to  destroy  utterly;  to  root  out,  to  put  an  end  to." 

Tie  do  not  believe  that  either  as  defined  technically 
or  as  generally  understood  that  the  word  renovate  is  synonymous 
with  the  word  exterminate  or  the  word  sterilize.  To  renovate 
mattresses,  as  we  understand  it, means  to  rebuild  them  by 
adding  new  mater lale  or  charging  the  structure  of  the  mattress 
in  such  a way  as  to  make  it  appear  as  new.  The  exterminating 
or  sterilizing  process,  as  used  by  these  people,  does  not 
necessarily  contemplate  the  rebuilding  of  the  raattres* ,but 
rather  gives  the  impression  that  they  are  destroying  and 
killing  germs  of  various  kinds  which  infest  mattresses.  If 
they,  a s a matter  of  fact,  to  rebuild  mattresses  by  adding 
new  materials,  then  we  believe  they  would  be  engaged  in  the 
business  of  renovating  nattresses,  even  though  they  might 
see  fit  to  call  their  process  a different  name.  If,  however, 
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the  process  that  they  axe  using  is  not  of  rebuilding  or 
restoring  the  mattresses  to  their  former  condition  structurally, 
but  is  rather  one  of  eradicating  or  destroying  germs,  etc., 
that  infest  mattresses,  then  we  would  be  of  the  opinion  that 
they  would  not,  s a matter  of  fact,  be  renovating  mattresses. 

As  we  interpret  the  statute  it  is  a ouestion  of  fact  as  to 
what  is  actually  done  and  not  the  technical  name  b”  which  the 
business  is  designated,  and  we  believe  that  an  investigation 
of  the  facts  wil'  make  it  possible  for  you  to  decide  whether 
ox  not  they  can  be  classed  as  renovators  of  mattresses  even 
though  they  use  a so-called  different  name. 

It  is  therefore  the  opinion  of  this  Department  that 
whether  or  not  the  persons  who  are  using  the  exterminating 
and  sterilizing  process  can  be  required  to  take  out  a nermit 
under  Section  13308  depends,  as  a matter  of  fact,  upon  what 
is  actually  done  to  the  mattresses.  If  the  process  they  use 
is  siuply  to  eradicate  and  destroy  germs  which  infest  mattresses, 
then  we  would  say  they  are  not  renovators.  However,  if  they 
do  rebuild  or  add  new  materials  so  as  to  restore  the  mattresses 
to  their  former  condition,  then  we  believe  they  might  come 
under  this  Section.  Since  you  do  not  state  in  your  letter 
that  they  are  in  fact  rebuilding  or  re  ovating  mattresses, 
we  would  oe  of  the  opinion  that  the  process  they  are  using 
would  not  bring  them  within  the  terms  of  this  Section  of  the 
Statutes. 


Very  truly  yours, 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


ArPROVED: 


Attorney  General. 
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LIVESTOCK:  STATE  VETERINARIAN;  ONE  WHO  SHIPS,  TRANSPORTS,  DRIVES? 

OR  OTHERWISE  MOVES  LIVESTOCK  CON* 
TRARY  TO  GOVERNOR'S  QUARANTINE 
PROCLAMATION  IS  CHARGEABLE  WITH 
A CRIME. 


May  3^,  1034. 


Mr.  H.  S.  Curry 
3tate  Veterinarian 
Department  of  Agriculture 
Jefferson  City, 'Missouri 


Dear  sir: 


✓ 

Your  letter  requerting  an  opinion  from  this 
office  reads  as  follows: 


"I  an  taking  the  liberty  of  en- 
closing a letter  from  Mr,  E,  W. 

Salmon  of  Grant  City,  relating 
an  experience  tn&t  he  and  other 
farmers  in  Worth  County  have 
nad  with  stock  pigs  which  they 
recently  purchased  at  the  commu- 
nity eale  in  Grant  City. 

"I  aa  also  enclosing  a oopy  of 
Proclamation,  issued  March  4th, 

1933,  by  Governor  Caulfield,  which, 
as  far  aa  I know,  is  the  only  rules 
and  regulations  we  have  in  the  State 
of  Missouri  which  attempts  to  con- 
trol the  transporting  and  the  buy- 
ing and  selling  of  stock  pigs  in 
this  state. 

"You  will  n >te  from  Mr.  Salmon* a 
letter  that  he  and  other  farmers 
have  sustained  rather  heavy  losses, 
and,  as  far  as  I know,  these  ani- 
mals were  not  moved  in  accordance 
with  the  provisions  in  the  Governor’s 
Proclamation,  and  the  operator  of  this 
sale  should  be  liable;  however,  there 
have  been  a few  c;  sea  of  this  3ort 
tried,  and,  for  various  rergons,  we 
have  failed  to  secure  conviction, 
therefore,  I ma  rather  reluctant  to 
enter  into  any  other  cases  unless 
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someone  on  your  staff  is  able  to 
shear  us  how  we  may  proceed  in  order 
to  obtain  convictions. 

"I  regret  tery  much  to  bo tuer  you 
with  this  .at ter;  however,  it  is  of 
Much  importance  to  tue  farmers  of 
this  state,  and  I sinoerely  trust 
t.*at  we  .may  oe  able  to  find  some 
way  whereby  we  on  legally  stop  the 
practice  of  promiscuously  saving  of 
atooker  and  feeder  pigs  from  one 
point  to  anot  er  and  offering  them 
for  sale  in  this  state  unless  they 
are  safeguarded  with  vaccination  and 
health  oertiflo&tes  as  prescribed  by 
law." 


The  letter  received  from  Ur.  salmon,  referred  to 
in  your  cOarrun ioat ion,  reads  ae  follows: 

"Your  letter  of  the  13th  - is  at  hand, 
and  will  say  in  reply,  that  1 have 
lost  all  of  the  30  head  of  3tock  pigs- 
that  I have  bin  writing  you  about, 
every  one  of  them  died,  which  cost  me 
565.00  at  this  sale. 

"Ur.  Bill  } hillips  of  our  City,  bought 
67  head  at  this  same  cole,  and  he  has 
lost  most  all  of  them.  Ur.  01 ever 
Roberts,  of  (ur  County  bought  44  head, 
at  this  3ame  sale  and  has  lost  all  of 
them,  Ur.  Ben  Prough,  of  our  City 
bough. t 53  head  on  the  same  day  that  I 
bought  mine  and  has  lost  all  of  them. 

Ur.  Hughs  of  north,  Uo.  bought 

48  iisad  at  this  same  eale  and  lost  all 
of  them. 

”1  have  been  inquiring  around  and  find 
out  most  all  of  tneee  stock  pigs  came 
from  Joplin,  Missouri,  into  our  County, 
wae  trucked  up  nere  and  sold  while  sick, 
and  1 think  tnere  nad  ought  to  be  some 
way  to  stop  it.  There  is  two  damage 
suits  filed  in  this  County,  now,  and 
will  be  more,  if  this  public  sale  is 
not  stopped. 

"Now  I have  given  you  the  exact  facts 
and  would  like  for  you  to  take  this 
matter  up  with  the  aoove  artier;  who 
nave  lost  hogs  by  buying  them  at  this 
sale. 
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" I’uia  puulio  sale  oas  oeen  going  on 
for  aver  one  year,  and  I ara  sure 
It  is  spreading  this  disease  all 
over  this  County,  and  had  ought  to 
he  stopped,  hoping  you  will  look 
after  this  natter  and  put  an  embargo 
on  public  sales  of  this  kind  in 
R Hth  County  . You  probably  will 
near  from  some  of  the  other  boys  in 
regard  to  tneir  losses  in  the  near 
future  as  they  tell  me  they  expect 
a damage  suit  will  be  brought  for 
a good  many  of  these  losses  in  our 
County,  onused  by  this  public  sale  - 
every  Thursday  afternoon  at  one 
o'clook,  in  our  City,  hoping  to 
near  further  from  you," 


Portions  of  Governor  Caulfield's  Prod anat ion,  re- 
ferred to  in  your  letter,  apnear  as  follows: 

Section  1,  entitled  "Rules  and  Regu- 
lations" at  nage  1,  in  paragraph  jl. 

provides: 

"No  swine  to  be  used  for  stacker, 
feeder,  and  other  special  purposes, 
as  hereinafter  designated,  shall  be 
shipped,  transported,  trailed,  driven, 
or  otherwise  moved,  from  one  point 
to  another  within  this  state,  except 
as  hereinafter  provided," 

nra^rnah  6,  of  the  sane  section,  at 
page  2,  provide a : 

"awlne  to  be  used  for  stooker  and 
feeder  purposes  are  permitted  to  be 
transported  to  any  sale  pen,  assembling 
yards,  holding  quarters,  or  other  con- 
centration pens,  for  purposes  of  re- 
sale or  re shipment  as  hsreinafter  pro- 
vided. " 
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Section  Zf  entitled  "Movement  of  Stocker  and 
feeder  Hoge  oilier  than  from  public  stockyards , " at  page 
three,  paragraph  1.  provides; 


"The  following  classes  of  swine  shall  come 
within  the  scope  of  tills  section; 

"(a)  swine  which  are  offered  for 
sole  by  any  speculator,  deal  ex,  or 
any  otaer  person  engaged  In  tlie 
business  of  assembling,  reselling, 
or  trafficking  In  swine. 

H (b)  3wine  assembled  at  concentra- 
tion points,  either  at  railroad, 
stock  pens  in  cities  or  vlllftgtc, 

or  elsewhere,  at  or  through  which 
said  swine  from  different  farms 
or  communities  are  brought  in  con- 
tact and  offered  for  sale  or  trade. 
Provided  that  nothing  in  this  sec- 
tion shall  be  so  construed  to  ap- 
ply to  swine  assembled  for  the  pur- 
pose of  veshipment  or  transp  sta- 
tion to  a public  market  operating 
under  federal  or  state  su  ervision. 

"(c)  Swine  to  be  used  for  atooker 
and  feeder  purposes  shall  only  be 
shipped,  or  transoorted,  from  points 
designated  in  this  section  under  the 
following  conditions: 

" 1.  All  such  hogs  before  being  shipped, 

or  otherwise  transported,  from  such 
points  as  designated  in  this  section 
shall  be  inspected  by  a recognized  veter 
inari&n  ana  found  free  from  hog  cholera 
and  other  infectious  or  oonanuni cable 
diseases,  as  hereinafter  provided. 

" 3.  All  inspection  of  hogs  ship  ed 

or  transported  from  such  places  to 
another  within  the  5tate  of  Missouri 
shall  be  made  by  the  State  Veterinarian, 
an  official  deputy  state  veterinarian, 
or  by  a competent  graduate  veterinarian 
whose  certificate  of  health  shall  be  ap- 
proved in  writing  by  the  State  Veteri- 
narian of  Missouri* 
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w 3.  The  ins  eot ion  of  such  hogs 
for  Bhirsnent  or  transports tlon,  shall 
lno  ude  the  immunisation  of  each  and 
every  hog  with  the  Dorset- Nil es-UcBrlde 
hog  cholera  serum.  If  such  inspection 
discloses  said  hogs  are  healthy  at  the 
time  of  immunization  then  such  shipment 
may  immediately  move  forward  to  destina- 
tion, subject  to  qus.rantine  rules. 

" 4.  In  case  of  emergency,  or  at 

points  where  competent  veterinary  super- 
vision is  not  available,  swine  coming 
under  the  provisions  of  this  section  iay 
by  special  permission  obtained  from  the 
State  Veterinarian  be  ship  ed,  trucked, 
or  otherwise  moved,  to  destination  sub- 
ject t quarantine,  ins  action,  and  v&c- 
oinatlon.  at  the  ex  ense  of  the  owner  by 
a recognised  veterinarian.  I equest  for 
such  permits  shall  come  from  the  con- 
signee, or  hie  agent,  wh  se  duty  it  shall 
be  to  designate  a veterinarian  approved 
by  the  State  Veterinarian,  and  failure 
of  the  consignee  to  permit  such  veteri- 
narian so  designated  to  attend  to  the 
ins  action  and  qu  r&ntining  of  such  ship- 
ment shall  constitute  an  infraction  of 
these  regulations. 

" 5.  This  section  is  in  nowise  to  be 

construed  to  apply  to  any  hogs  to  be 
used  for  feeding  or  stocking  purposes, 
trucked,  driven,  or  hauled  from  "farm 
to  farm  in  this  state. 

" 6.  Sows  to  be  used  for  breeding 

puro.,seu  shall  occupy  the  same  statue 
as  stocker  and  feeder  hogs,  except 
purebred  sows  nti  males  shipped,  or 
transported,  in  orates. 

• 7.  Teat  pigs  from  government  or 

state  supervised  serun  plants  may  be 
transported  from  suon  plants  to  - olnts 
within  this  state  when  properly  passed 
and  certified  to  by  the  inspector  in 
charge." 


Tne  law  authorising  Governor  Caulfield  to  oinke  such 
a ^reclamation  giving  sanction  to  same,  and  providing  a 
penalty  for  violation  of  the  rules  laid  down  in  said  prool&ua- 
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tlon  can  be  found  In  Seotlons  13535,  13536  and  13537, 

. Mo,  1939,  This  proclamation,  I an  assuising,kaa 
never  been  revoked.  If  that  be  true,  the  ru^es  set  out 
above  are  ae  binding  to-day  as  when  proclaimed.  The 
proclamation,  by  Its  express  allegations,  shovs  upon  its 
faoe  that  It  was  made  according  to  the  terms  of  the  statute, 
ana  that  the  author  followed  the  procedure  outlined  in  the 
statute  w en  he  promulgated  this  proclamation. 


Jeotlon  13535.  R.  3.  Mo,  1939,  provides: 

"The  governor  of  Missouri  may, 
in  his  discretion,  order  said 
veterinary  surgeon  to  visit  any 
state  or  territory  and  investi- 
gate any  dangerous  or  infectious 
disease,  including  contagious  or 
infectious  abortion,  said  to 
exist  in  any  designated  locality 
in  the  state  named  and  report  to 
the  governor  the  result  of  said 
investigation,  together  with  such 
suggestions  that  he  may  deem  pro- 
per ana  right.  On  receipt  of  such 
report,  or  any  offloial  renort  of 
the  state  veterinarian,  the  govern- 
or may  call  the  secretary  of  the 
state  board  of  agriculture  and  the 
state  veterinary  surgeon  together, 
and  said  secret-  ry  and  said  veteri- 
nary surgeon  may,  if  deemed  wise,  ar- 
range and  adjust  such  rules  and 
regulations  as  safety  may  demand  for 
the  transportation  of  live  stock 
through  or  into  this  state  from  any 
state  or  territory,  or  any  foreign 
country  or  parts  thereof,  where 
dangerous,  contagious  or  infectious 
diseases,  including  oontaglous  or 
infectious  abortion,  may  exist.  Such 
rules  and  regulations  shall  not  be 
in  contradiction  with  constitution- 
al laws  of  tranen  station  and  com- 
merce, and  eh  11  be  subject  to  the 
approval  of  the  governor.  The 
governor,  on  the  approval  of  sueh 
rules  and  regulations,  shall  issue 
his  proclamation,  scheduling  end 
quarantining  against  such  localities 
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in  which  domestic  anluais  -ay  be 
consider ed  as  capable  of  convey- 
ing infectious  or  contagious  dis- 
eases, including  contagious  or 
infectious  abortion,  and  prohibit 
the  importation  and  the  unloading 
in  this  state  of  any  livestock  of 
the  kind  oa  able  of  causing  such 
disease,  except  under  the  aforesaid 
rules  and  regulations.  Juoh  rules 
and  regulations,  after  approval  by 
the  governor,  shall  os  sent  to  all 
corporations  or  oti.er  agencies  doing 
the  business  of  transportation  or 
conveying  live  stock  through  or  into 
the  stale  of  Missouri;  and  any  cor- 
poration or  agency  or  individuals 
who  snail  violate  such  rules  and 
regulations  by  transp  rtlng  prohi- 
bited animal 9 shall  be  dec  led  guilty 
of  a misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined  not  less 
than  a thousand  dollars  nor  more  than 
tan  thousand  dollars  for  each  and 
every  offense,  and  shall  be  liable 
for  any  and  all  da.;ia  es  or  loss  that 
may  be  sustained  by  any  oarty  or 
arties  by  reason  of  auoh  importation 
or  transportation:  ■ roviaed.  that  in 
no  case  shall  such  ooro orations  or 
agencies  or  individual  be  liable  for 
any  damages  resulting  from  the  si  lip- 
ping of  stock  into  this  state  which 
;ias  been  inspected  by  the  proper  au- 
thorities and  a oertifioate  of  health 
as  to  same  raving  been  given  by  said 
authorities.  3uon  penalty  shall  be 
recovered  in  any  county  in  this  state 
into  or  through  which  such  stock  is 
brought  upon  information  filed  in  the 
circuit  c urt  of  any  auoh  oounty . * 


lection  13S36.  R.  9.  Mo.  1929,  provides: 

•The  governor,  when  Informed  by  the 
state  veterinarian  that  either  oon- 
tagious  pi euro-pneumonia,  rinderpest, 
foot  and  mouth  disease,  .nal&dle  du 
coit.  contagious  or  infectious  abor- 
tion , or  any  ot  -ex  contagious  or  in- 
fectious live  stock  disease  has  be- 
come largely  disseminated  or  epidemic 
among  domestic  animals  throughout  any 


Mx,  B,  jf.  Ouxry 


-8- 


5/33/34 


municipality  or  geographical  district 
in  this  state,  or  is  found  to  exist 
in  any  herd  or  herds  in  this  state, 
may  call  the  state  board  of  agriculture 
and  the  state  veterinarian  together, 
and  said  board  and  said  veterinarian 
shall,  if  deemed  neoessary  to  eradicate 
or  prevent  the  spread  of  ouch  disease, 
formulate  for  the  state  veterinarian 
and  the  county  courts  rules  and  regula- 
tions under  whioii  stock  capable  of  car- 
rying said  diseases,  or  any  of  them, 
shall  be  permitted  to  move  to  other 
parts  of  the  state;  suen  ru3.es  and  regu- 
lations shn.ll  be  subjeot  to  the  approv- 
al of  the  governor,  who  thereupon  shall 
issue  his  proclamation  scheduling  and 
quarantining  such  localities  , and  for- 
bidding the  carrying  or  transportation 
or  moving  of  all  domestic  animals  of  the 
kind  diseased  from  such  municipalities 
or  district  or  oouaty  to  another,  or  from 
one  premises  to  ano ther,  or  over  any  pub- 
lic highway  or  any  lot  or  ground  not  suf- 
ficiently fenced  to  prevent  -nloals  from 
going  through  ov  from  being  brought  into 
such  infected  districts,  municipalities 
or  oountles  exoept  in  accordance  with  the 
aforesaid  rulss  sad  regulations.  The 
county  court  or  other  legally  substituted 
oourt  of  the  county  in  which  such  infected 
locality  or  district  shall  have  been 
quarantined  by  the  governor,  shall  be  noti- 
fied by  the  state  veterinary  surgeon  and 
furnished  with  ooples  of  said  regulations. 
3-  id  county  oourt  shall  t ereuoon  comply 
with  slid  rui.es  and  regulations,  and  issue 
orders  to  the  sheriff  to  assist  said  ve- 
terinary surgeon  in  oarrylng  out  the  pro- 
visions of  the  sane.” 


section  13537.  R.  3.  Mo.  1929,  MtoVXdes: 

"Any  person  or  persons  who  shall  in  any 
way  Interfere  with  or  obstruct  said  veteri- 
nary surgeon  in  the  discharge  of  his  duties, 
or  any  owner  or  owners,  person  or  persons, 
who  shall  be  notified  to  quarantine  the 
same  as  provided  in  this  artlole  and  who 
shall  violate  any  of  the  provisions  thereof, 
or  cny  person  or  persons  who  shall  violate 
any  of  the  provisions  of  the  article  regard- 
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ing  district  or  municipality  quaran- 
tine, shall  be  guilty  of  a misdemean- 
or, and  punished  by  a fine  not  less 
than  fifty  nor  more  than  fire  hundred 
dollars,  or  by  impr lsoament  in  the 
county  jail  not  less  than  one  month 
nor  more  than  one  year." 


Thus  ve  see  that  the  Legislature  has  delegated  to 
an  administrative  officer,  the  Governor,  the  right  to 
prool&ia  rules,  the  violation  of  vhioh  are  provided  for 
in  the  statute  to  be  a misdemeanor,  ffe  also  see  by  the 
letters  set  out,  supra,  that  there  can  be  evidenoe  col- 
lected. from  those  who  purport  to  know  that  these  rules 
have  been  and  sure  being  violated.  The  question  presented 
is  this:  Is  one  , guilty  of  violating  those  rules  of  an 
administrative  officer,  oharge&ble  with  a crime? 


In  the  case  of  State  v.  Dixon,  a Missouri  oase 
decided,  by  Oivldion  lo.  2 of  the  Missouri  Supreme  Court, 
not  yet  reported,  whion  is  ending  in  the  Court  In  Banc, 
the  court  held  that  where  tne  Legislature  delegates  tne 
power  to  mrJce  reasonable  rules  to  the  Public  Service 
Commission,  an  administrative  body,  and.  at  tne  same  time 
provides  that  the  violation  of  said  rules  duly  promulgated 
be  a misdemeanor,  tiien  one  o.uarged  with  the  violation  of 
said  rules  is  properly  charged  with  a crime.  Such  is 
the  ex'^ot  circuMStanoe  in  the  instant  oase. 


00.  0LU3IQM. 


It  is  our  opinion  that  the  rules  laid  down  in 
C vernor  Or.ulfleld's  proclamation  are  reasonable  rules. 
Following  the  logic  of  the  Dixon  oase,  we  are  of  the 
opinion  that  said  rules  havs  t be  sanction  of  law,  and 
have  been  properly  promulgated  as  required  by  law.  #e 
are  of  the  further  opinion  that  one  who  violates  these 
rules  should  be  oliarged  with  the  violation  of  said  rules  - 
which  is  a crime,  and  should  be  ounis.ied,  if  found  guilty, 
under  the  provisions  of  3eotion  13537,  supra. 

respectfully  submitted, 

APPROVED! 

.ill.  oHL  3A.iTi.Tl3 

Assistant  Attorney-General . 

' "v’7  iloYlfl.TcK 

Attorney-General . 
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rowers  of  mayor  of  Louisiana 
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May  24, 


1054. 


iiono ruble  J*  W.  Crewsdon,  Mayor 
Louisiana,  Missouri 
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Lear  i lrt 


Your  request  for  an  opinion,  in  substanco,  Is 
as  follows: 


"Does  the  charter  of  the  City  oonfer 
upon  the  President  rro  tempore  of  the 
Council  the  nomlnstin,'  powers  of  the 
Mayor,  merely  because  the  *ayor  Is  ab- 
sent from  a council  ‘nesting?" 


Vie  call  your  attention  to  Article  II,  Section  4, 
of  the  charter  of  Louisiana,  itfilch  provides  that  the  presi- 
dent pro  tarn  of  the  city  council  shell  perform  all  the  duties 
of  the  mayor  under  three  circumstances,  and  no  other*  These 
circumstances  are: 

(1)  During  the  absence  from  the  city 
of  the  mayor* 

(2)  During  the  vacancy  in  the  office  of 
the  mayor* 

(5)  Inability  of  the  mayor  to  serve. 


The  power  to  appoint  all  city  officers  shall,  by 
Article  IV,  eotlon  6 of  the  charter,  be  vested  In  the  mayor, 
and  before  the  president  pro  tern  of  the  council  Is  authorized 


#2  - Honorable  J#  ••#  ^rewsdon 


to  make  any  appointments,  lie  must  have  occupied  the  of  lice 
of  mayor  under  one  of  the  three  above  circumstances  set  out 
In  the  charter,  whereby  he  becomes  acting  mayor,  because 
the  president  pro  tern  of  the  council  as  such  has  no  appointing 

power# 


That  part  of  Article  II,  section  4 , of  the  charter 
relating  to  the  mayor's  absence  from  * he  city  is  fully  In- 
terpreted In  Chapter  XX,  Article  I,  Section  12  of  the  Ordinances, 
which  provides  that  If  tha  mayor  intends  to  be  absent  from  the 
city  for  more  than  twelve  weeks  he  shall  notify  the  city 
council  thereof,  and  the  resident  rro  tern  of  the  council 
shall  perform  the  duties  of  tbs  mayor  during  his  absence#  This 
swollen  and  chartor,  when  construed  together, mean  that  the 
mayor-  Is  not  absent  from  the  city  within  the  meaning  of  the 
above  charter  provision  unless  he  Intends,  at  the  time  of 
leaving,  to  ba  gone  for  a period  of  twelve  weeks# 

There  was  no  vacancy  in  the  office  of  mayor  In  the 
circumstances  outlines  lr.  your  letter.  The  mere  fact  that 
the  mayor  went  homo  after  an  all  night  marathon  council  meet- 
ing did  not  create  e vaoancy  In  the  office  of  mayor  within  the 
meaning  of  the  above  charter# 

The  city  council  cannot  resort  to  a marathon  meeting 
for  the  purpose  of  weering  out  and  exhausting  the  mayor  physically, 
and  then  when  he  la  compelled  to  leave  the  meeting  because  of 
physical  exhaustion  declare  that  the  mayor's  Inability  to  attend 
that  meeting  longer  le  an  Inability  to  fill  the  office  of  mayor 
generally#  No  city  oounoll  can, by  such  methods,  remain  con- 
tinuously In  session  and  create  a state  of  inability  on  the 
part  of  the  mayor  to  attend  such  meetings  so  sa  to  transfer  the 
appointive  powers  of  the  mayor  to  the  present  president  pro  tem 
of  the  council,  as  was  attempted  to  be  done  In  this  case#  Ihe 
appointive  power  of  the  mayor,  under  the  charter  of  your  olty, 
has  heretofore  been  upheld  in  State  ex  rel#  Kuhlman  v#  ounher, 

08  Ho#  App#  100# 

It  Is,  therefore,  the  opinion  of  this  office  that  the 
attempted  appointment  of  a street  commissioner  by  the  president 
of  the  council,  under  the  circumstances,  was  void# 

Tours  very  truly. 


APPHOVLDt 


HOY  McKITTRICK 
Attorney  General 


FRANKLIN  L#  RLAGAN 

Assistant  Attorney  General 
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SCHOOL 3:  Duties  of  treasurer  in  six-direotor  school  dictrlot  of 

first,  second  and  third  class  cities  must  keep  financial 
records  and  reports. 


/ 


June  7,  1934.  £ " //• 


Mr.  0-  as.  C.  Crosawhite 
Statistician 

Dep&rtnent  of  Publio  schools 
Jefferson  City,  Missouri 


i filed 
! / / 

i / 


Dear  Ur.  Crosswhite: 


This  is  to  acknowledge  your  letter  dated  May  5th 
as  follows: 


"I  have  your  opinion  concerning 
the  duties  of  the  treasurer  in  a 
six  director  school  district,  bu . 

I would  like  to  have  this  opinion 
supplemented  to  Include  the  duties 
of  the  treasurer  with  reference  to 
keening  of  financial  records  and 
reports  In  a six  director  district 
of  all  first,  second  and  third  class 
high  schools  in  the  state. 

"Your  opinion  written  on  April  28, 
1934  acts  out  the  duties  of  the 
treasurer  In  the  city  districts  on- 
ly. Tour  supplementary  opinion  on 
this  point  will  oe  greatly  ap  recia- 
ted  and  will  be  of  consider.'  ole  ser- 
vice to  the  officials  concerned." 


uur  opinion  rendered  on  April  28,  1D34,  as  referred  to 
in  your  letter,  only  touched  upon  the  duties  of  the  treas 
urer  in  a six  director  school  district  organised  under 
Section  9515,  R.  3.  1929,  because  as  stated  therein  your 
letter  was  ambiguous.  3o  this  etqpplesental  opinion  will 
ooncern  the  keeping  of  "financial  records  and  reports  in 
six  director  districts  of  ell  first,  second  and  third 
class  high  schools  in  the  state." 
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Seotion  9194,  R.  3.  Mo.  1929,  provides  In  part  as 
follows: 


"The  public  schools  of  this  state 
are  hereby  classified  as  follows: 
••*•  fourth,  all  districts  in 
which  is  located  any  city  of  the 
first,  second  or  third  class  shall 
be  known  as  city  school  districts." 


Article  IY.  Chapter  57,  and  Amendments,  R.  3.  1929, 
pertain  to  "Laws  Applicable  to  City.  Town  and  Consolidated 
Sohoole."  Section  9327  of  said  article  and  chapter  pro- 
vides in  part  as  follows: 

"The  government  and  control  of  such 
town  or  city  sohool  district  shall 
be  vested  in  a board  of  education 
of  six  memoers,  ••••." 


Article  II.  of  Chapter  57,  concerns  "Lavs  Applicable 
to  All  Classes  of  Schools.” 


Nowhere  in  the  statutes  do  we  find  where  it  speci- 
fically and  in  so  many  words  requires  the  treasurer  to 
keep  financial  records  and  reports.  However,  such  does 
provide  indirectly  that  the  report  shall  be  kept.  The 
following  sections  relate  to  the  treasurer  of  a six- 
director  dlstrlot  of  high  schools  located  in  cities  of  the 
first,  second  and  third  olasses  - Sections  9266,  9329, 
9335,  9336,  9337,  9336  and  9C40. 


Section  9266  in  part  provides: 

"The  county  treasurer  in  each  oounty 
shall  be  the  custodian  of  all  moneys 
for  school  purposes  belonging  to  the 
different  districts,  until  paid  out 
on  warrants  duly  issued  grj 
t t Board  of  directors  or  to  the  treas- 
urer of  aorie  town,  olty  or  consol iu?  ted 
school  distrioi,  as  authorized  by  this 
ohapter,  except  in  counties  having 
adopted  the  township  organization  lav. 
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Section  9339  amended,  have  1931,  page  333  provides 
In  part  as  follows: 

*••••,  and  the  board  snail,  ••••, 
elect  a secretary  and  a treasurer, 

•*••}  said  secretary  and  treasur- 
er may  be  or  say  not  be  raeabers  of 
the  board,  Vc  convener tion  shall 
be  granted  to  either  the  secret  ry 
or  the  treasurer  until  his  report 
and  settlement  shell  hare  been  made 
and  filed  or  published  as  the  law 
directs. ••••" 

Thus  tas  above  statute  provides  for  a report  :>nd  settle  ent 
of  t.ie  treasurer. 


-Section  9335  provides  that  a bond  is  to  be  given  by 
the  treasurer  before  he  enters  upon  his  duties  as  such,  and 
further  nrovldea  as  follows: 

•••••;  and  thereafter  said  treasurer 
shall  be  the  custodian  of  all  school 
moneys  derived  fro*  taxation  for  echool 
purposes  In  said  district  until  paid 
out  on  the  order  of  the  board,  **•*■ 


Section  3336  provides  for  the  liability  of  the  treas- 
urer for  sinking  fund  and  Interest,  and  in  piurt  provides: 

"The  treasurer  of  the  board  shall  be 
the  custodian  of  all  moneys  collected 
for  liquidating  any  bonded  indebted- 
ness and  Interest  on  the  sane,  and 
shall  be  responsible  on  his  official 
bond  for  the  safe-keeping  and  proper 
appliance  of  such  sinking  fund  and 
interest  as  may  be  by  nia  received, 

# • 


Section  9337  provides: 

"Ihenever  any  state  or  county  school 
money  apportioned  to  any  town,  city 
or  consolidated  school  district  shall 
nave  been  paid  to  any  county  or  town- 
ship treasurer,  as  now  provided  by 
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law,  the  sane  shr?ll,  on  the  applica- 
tion of  the  treasurer  of  said  town, 
city  or  consolidated  school  district, 
be  paid  over  to  him  by  said  county 
or  township  treasurer,  and  the  re- 
ceipt of  any  such  school  district 
treasurer  £>z  said  money  shall  be  a 
lawful  voucher  for  the  disposition 
of  said  money  by  said  county  or  town- 
ship treasurer,  and  be  accepted  as 
such  by  the  oourity  oourt  or  other 
body  or  person  having  authority  by 
law  to  make  settlements  with  said 
county  or  township  treasurer •" 


Thus  when  the  school  distrlot  treasurer  receives  school 
moneys  from  the  county  treasurer  he  Issues  to  him  a duplicate 
receipt*  So  by  implication  the  dlstiiot  treasurer  would  hare 
to  keep  some  reeoid  of  the  money  he  received  also  a cecord  of 
whft  receipts  he  has  issued. 


Section  3338  provides  for  the  settlement  of  treasurer 
and  reads  as  follows: 

"The  treasurer  of  the  board  of  edu- 
cation of  tiny  town,  city  or  consoli- 
dated school  district  shall,  annual- 
ly, between  the  first  and  fifteenth 
of  July,  settle  with  the  board  of 
education,  and  aooount  to  said  board 
for  nil  school  moneys  or  -funds  re- 
ceived, from  whom  and  on  what  account, 
and  the  amount  paid  out  for  school 
purposes  In  such  town,  city  or  con- 
solidated school  distnet,  which  set- 
tlement, if  found  correct  by  said 
board  of  education,  shall  be  op  roved 
by  said  board;  and  when  the  said  set- 
tlement is  thus  approved,  it  is  here- 
by made  the  duty  of  said  treasurer  to 
resent  his  settlement  to  the  clerk 
of  the  oounty  court  of  said  county, 
and  the  said  clerk  shall  make  a care- 
ful ex  oaination  of  the  said  settle- 
ment, and,  if  found  correct,  he  shall 
certify  the  same,  which  certificate 
shall  be  uritaa  facie  a discharge  of 
such  liability  of  the  treasurer  for 
the  funds  expr eared  in  the  vouchers; 
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therefor,  one  of  which  he  shall  de- 
posit with  the  secretary  of  s&id  hoard 
of  education  and  the  other  with  the 
clerk  of  said  county  court." 


Tnus  the  adore  section  implies  that  he  will  hare 
books  and  paoera  connected  with  his  tenure  of  office. 


..lection  9340  provides: 

"The  county  or  township  collator 
shall  pay  over  to  the  treasurer  of 
s&id  hoard  of  education  all  aoneys 
received  and  collected  by  him  to 
which  said  board  is  entitled  at 
least  once  in  every  month;  and  uj on 
such  payment  he  shall  take  dupli- 
cate receipts  from  said  treasurer, 
one  of  whioh  he  shall  file  with  the 
secretary  of  said  board  of  education, 
and  the  other  shall  be  filed  in  his 
settlement  with  the  county  court." 


From  the  above  and  foregoing,  it  is  our  opinion 
that  it  is  the  duty  of  the  treasurer  in  a six-director 
school  district  of  cities  of  the  first,  second  and  third 
classec  to  keep  true,  eoiRplete  and  correct  records  of 
all  moneys  that  have  come  into  his  possession,  also  into 
what  fund  he  h&e  placed  the  sas?e  and  a record  showing 
the  disbursement  thereof. 

Tours  very  truly. 


APPROVED : 

James  i>.  HornBostel 

assistant  Attorney-General . 

Roy  MoKittrick 
Attorney- General . 
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LABOR,  '’.ectric  Line  Crews,  Leasing  urews,  meter  wen,  etc.,  are 
not  to  be  included  in  fixing  the  amount  of  inspection 
fees  of  buildings  or  shops,  as  they  are  not  e-nplc'rd  within 
such  buildings  or  shops. 


June  9,  1934. 

Mrs.  Kary  Edna  Cruzen, 

Commissioner  of  Labor, 

Jefferson  City,  Missouri. 

Dear  Ura.  Cruzen: 

We  are  acknowledging  receipt  of  your  letter  in 
which  you  inouire  ni3  follows: 

"Has  the  State  Labor  and  Industrial  In- 
spection Department  in  St.  Louis  authority 
to  collect  inspection  fee  for  employes 
working  on  the  outside  of  the  St.  Louis 
County  Gas  and  Union  Electric  Company  in 
some  of  the  following  capacities,  such  *8 
Meter  Men,  Electric  Line  Crews,  Gas  con- 
struers,  Leaking  Crews,  Electric  4 Oes 
trouble  men? 

The  St.  Louis  branch  of  this  Department 
i s of  the  opinion  that  these  "particular 
places  come  under  the  inspection  fee  be- 
cause the  men  use  the  buildings  going  in 
and  out  for  orders  and  changiur  their 
clothes,  etc. 

I would  appreciate  your  opinion  on  this 
subject  as  soon  as  possible  in  order  that 
this  cuestion  may  be  straightened  out  in 
the  minds  of  the  various  inspectors  in 
this  Department." 

Section  13219,  R.  S.  Mo.  1929,  among  other  things, 
provides  how  the  fees  for  inspection  shall  be  fixed.  It 
provides  that: 
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"****For  thg  inspection  of  ebery  building 
or  shop  in  which  three  or  less  Persons  ere 
employed  or  found  at  work,  the  sum  of 
fifty  cents;  for  the  inspection  of  every 
bui' ding  or  shop  in  which  more  than  three 
and  not  exceeding  thirteen  persons  are  em- 
ployed, the  stun  of  one  dollar; •••••. " 

The  seotion  then  enumerates  how  the  fees  shall  be 
increased  as  the  number  of  persons  increase.  The  statute 
expressly  provides  thatv  the  amount  of  fees  to  be  collected 
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shall  be  regulated  by  the  number  of  persons  employed  within 
the  building-  or  shop.  The  purpose  of  the  inspection  statute 
is  to  provide  suitable  working  conditions  in  buildings  and 
shops  for  the  benefit  of  the  people  who  are  employed  within 
the  buildings  or  shops.  Such  being  true,  it  is  consistent 
that  the  Legislature  should  provide  a graduated  scale  of 
fees  based  upon  the  number  of  persons  employed  within  the 
building  or  3 hop.  We  do  not  believe  that  it  was  the  interw 
tion  of  the  Legislature  the  employes  of  the  Company. who 
are  not  employed  ^ithin  the  buildings  or  shops,  should  be 
included  in  fixing  the  amount  of  the” free 8 to  be  charged 
for  the  inspection.  Men  whose  chief  and  substantial  duties 
require  them  to  work  out  in  the  open  and  whose  contact 
with  the  buildings  or  shops  inspected  is  simply  incidental 
because  of  being  an  employe  of  the  Company  should  not  be 
included  in  determining  the  fees  to  be  charged.  Meter  men, 
Electric  Line  Crews,  Gas  Construers,  Leaking  Crews  and 
Electric  and  Gas  Trouble  Men,  bv  the  very  nature  of  their 
work,  are  not  employed  wi  th  in  "nail  dings  or  shops  in  question. 

Of  course,  it  may  be  true  that  they  go  to  such 
buildings  for  the  purpose  of  getting  orders  and  changing 
their  clothes,  etc.,  but  it  cannot  be  said  that  they  are 
employed  within  the  building  or  shop.  All  of  their  substan- 
tial duties  are  carried  on  outside  of  the  building  or  shop. 
The  fact  is  that  they  are  employed  not  for  the  purpose  of 
working  within  the  building  or  shop,  but  on  the  contrary, 
employed  to  work  outside  of  the  building  or  shop.  If  they 
can  be  included  because  they  enter  the  building  for  indi- 
dental purposes,  then  it  woiild  appear  that  the  amount  of 
fees  would  be  fixed  by  the  total  number  of  persons  employed 
by  any  company,  because  every  employe  must,  for  some  minor 
purpose  at  some  time,  enter  into  some  of  the  buildings  of 
the  Company.  We  believe  that  it  is  only  those  people  who 
are  employed  within  the  buildings  that  may  be  included  in 
fixing  the  amount  of  the  inspection  fees,  because  the 
inspection  statutes  were  made  for  their  benefit  and,  of 
course,  the  more  employes  within  a building  the  more  in- 
spection is  required,  but  we  do  not  believe  that  it  was 
ever  the  intention  oi  the  Legislature  that  such  employes 
as  you  have  enumerated  in  your  inquiry  should  be  included  in 
determining  the  amount  of  fee  to  be  charged  when  none  of 
the  work  they  are  employed  to  do  is  within  a building. 

We  are  therefore  of  the  opinion  that  trouble 
men,  meter  men,  etc.,  as  set  out  in  your  inquiry,  should 
not  be  included  in  determining  the  amount  of  the  inspection 
fee.  These  men  are  not  employed  wit aln  a building  or  shop, 
as  required  by  the  statute,  and  the  mere  fact  that  they 
incidentally  use  the  buildings  inspected  would  not  make 
them  persons  employed  within  the  Building  within  the  con- 
templation of  the  statute. 

As  a matter  of  fact,  they  are  employed  to  work 
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not  within  the  buildings  inspected  hut  their  substantial 
duties  are  all  performed  outside  of  any  building  or  shou. 


Vfery  truly  yours, 


FRA  IK  W.  HAYES  , 

Assistant  Attorney  General. 


APPROVED: 


ROY  MC  KITTRICK, 
Attorney  General. 
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GUAKDIANb  - WARDS  - Estates  of  World  War  Veterans  under  guardian- 
ship. Invested  how? 


June  20,  1934 


Honorable  Ray  J.  Cunningham 
Chief  Attorney 
Veterans  Administration 
4030  Chouteau  Avenue 
St.  Louis,  Missouri 

Dear  Sir: 


We  wish  to  acknowledge  your  request  for  an  opinion 
dated  June  6,  1934,  which  is  as  follows: 

"This  has  reference  to  an  opinion  rendered 
by  you  under  date  of  November  20,  1933, 
dealing  with  the  Investment  of  fund  in  es- 
tates under  guardianship  in  Home  Owners 
Loan  Bonds. 

■At  the  time  of  the  rendition  of  your  op- 
inion the  H^me  Owners  Loan  Act  provided  in 
effect  that  the  United  States  Government 
only  guaranteed  the  Interest  on  said  bonds, 
however  the  Home  Owners  Loan  Act  of  1933 
has  been  amended  by  Public  No.  178,  73d 
Congrews,  a copy  of  which  Act  is  enclosed 
herewith. 

"The  Act,  as  amended,  provides  that  the  bonds 
issued  by  the  Home  Owners  Loan  Corporation, 
with  the  approval  of  the  Secretary  of  the 
Treasury,  'shall  be  fully  and  unconditionally 
guaranteed,  both  as  to  interest  and  principal, 
by  the  United  States,  and  such  guaranty  shall 
be  expressed  on  the  face  thereof  and  such 
bonds  shall  be  lawful  Investments,  and  may  be 
accepted  as  security  for  all  fiduciary,  trust 
and  public  funds,  the  investment  or  deposit 
of  which  shall  be  under  the  authority  or  con- 
trol of  the  United  States  or  any  officer  or 
officers  thereof.’ 

A further  interpretation  from  your  office  is 
requested  as  to  the  legality  of  an  investment 
on  the  part  of  a guardian  in  Home  Owners  Loan 
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Bonds  as  being  bonds  of  the  United  States 
under  tbe  provisions  of  Section  418  Revised 
Statutes,  State  of  Missouri.  This  Service 
nov  has  pending  numerous  requests  for  in- 
vestments of  this  character  so  that  your 
early  consideration  to  the  above  vlll  be 
appreciated. 

"Under  the  Act  it  would  seem  that  the  Home 
Owners  Loan  Corporation,  as  such,  is  an 
instrumentality  or  agent  of  the  United  States 
through  which  the  bonds  are  sold  and  li- 
quidated. " 


It  is  true  that  the  Home  Owners'  Loan  Act  of  1933  has 
recently  been  amended  by  virtue  of  Senate  Bill  2999,  Public  No. 
178 — 73D  Congress,  and  provides  in  part  as  amended,  as  follows: 


"The  Corporation  is  authorized  to  issue 
bonds  in  an  aggregate  amount  not  to  exceed 
#2,000,000,000,  which  may  be  sold  by  the 
Corporation  to  obtain  funds  for  carrying 
out  the  purposes  of  this  section,  or  ex- 
changed as  hereinafter  provided.  Such  bonds 
shall  be  in  such  forms  and  denominations, 
shall  mature  within  such  periods  of  not  more 
than  eighteen  years  from  the  date  of  their 
issue,  shall  bear  such  rates  of  interest  not 
exceeding  4 per  centum  per  annum,  shall  be 
subject  to  such  terms  and  conditions,  and 
shall  be  issued  in  such  manner  and  sold  at 
such  prices,  as  may  be  prescribed  by  the 
C orporation,  with  the  approval  of  the  Sec- 
retary of  the  Treasury.  Such  bonds  shalljbe 
fully  and  unconditionally  guaranteed  both 
as  to  interest  and  principal  by  the  United 
States,  and  such  guaranty  shall  be  expressed 
on  the  face  thereof,  and  such  bonds  shall  be 
lawful  investments,  and  may  be  accepted  as 
security,  for  all  fiduciary,  trust,  and 
public  funds,  the  investment  or  deposit  of 
which  shall  be  under  the  authority  or  control 
of  the  United  States  or  any  officer  or  of- 
ficers thereof *•  • • 


Section  418  R.  S.  Mo.  1929  provides  in  part  as  follows 
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"Guardians  and  curators  shall,  unless  the 
money  be  invested  in  improving  the  real 
estate  of  the  wards  as  hereinafter  pro- 
vided, loan  the  money  of  their  wards  at 
the  highest  legal  rate  of  interest  that 
can  be  obtained,  on  prime  real  estate  se- 
curity, or  invest  it  in  bonds  of  the  United 
States,  or  of  the  state  of  Missouri,  or  of 
the  federal  farm  loan  bank  except  where  the 
estate  is  less  than  three  hundred  dollars, 
in  which  case  good  personal  security  may  be 
taken,  • * * •" 

Our  Supreme  Court  in  the  case  of  In  Re:  Farmers*  Ex- 
change Bank  of  Gallatin,  37  S.  H,  936,  1.  c.  942,  while  inter- 
preting the  above  section  spoke  as  follows: 

■Section  418,  above  quoted,  speaks  in  no 
uncertain  terms  with  reference  to  the 
manner  in  which  the  funds  in  the  hands  of 
a guardian  and  curator  must  be  invested* 

If  funds  are  otherwise  invested,  except 
as  provided  by  statute,  it  is  unlawful. 

Even  the  probate  court  cannot  legally 
authorize  the  investment  of  such  funds, 
except  as  prescribed.  Therefore,  the 
action  of  the  bank,  with  full  knowledge 
of  the  situation  in  this  case,  in  taking 
the  money  of  the  wards  and  attempting  to 
give  the  guardianeand  curator  worthless 
notes  in  lieu  thereof,  was  not  only  a vi- 
olation of  the  bank's  agreement,  but  was 
contrary  to  the  provisions  of  the  statute 
referred  to.  3uch  conduct  of  a third  per- 
son in  dealing  with  property  of  a ward  can- 
not be  ratified  by  the  guardian  and  curator 
on  behalf  of  the  ward.  Plaintiff  had  no 
power  or  authority  to  waive  any  right  the 
wards  may  have  had  against  the  bank  or  the 
finance  commissioner.  She  was  legally  bound 
to  exhaust  every  legal  remedy  available  to 
redeem  the  wards*  property." 

He  note  that  a similar  problem  was  presented  to  the 
Legislature  of  Missouri  when  considering  the  statutory  right  of 
the  Building  and  Loan  Companies  operating  in  Missouri  to  assign 
evidences  of  debt , together  with  mortgages  and  deeds  of  trust, 
securing  same  to  the  Home  Owners'  Loan  Corporation  and  to  accept 
in  oayment  thereof  and  in  consideration  of  said  assignment,  bonds 
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of  said  corporation.  The  law  then  existing  was  set  out  in 
Section  5594,  Laws  of  Missouri,  1931,  page  150,  and  gave  the 
building  and  loan  corporation  the  following  power: 

"In  case  there  shall  be  a b lance  of  money 
remaining  undisposed  of  at  any  stated  meet- 
ing, the  directors  may  at  their  discretion  loan 
the  funds  so  remaining  on  hasd  to  others  than 
stockholders  on  the  security  of  prime  unencum- 
bered real  estate  or  invest  in  obligations  of 
the  United  States  or  of  the  State  of  Missouri 
and  may  dispose  of  such  loans  and  investments 
at  any  time  the  said  funds  are  needed  for 
making  loans  to  members,  or  for  other  purposes 
of  the  association:  •■*******•*•**. « 

That  provision,  although  broader  than  the  provision 
relating  to  guardians  investing  the  ward* s money,  was  not  consid- 
ered broad  enough  to  authorize  building  and  loan  companies,  by 
implication  of  the  law,  to  invest  in  Home  Owners'  Loan  Bonds  and, 
conseouently,  the  legislation,  in  the  Extra  Session,  1933,  page 
49,  Section  5594A,  expressly  provided  for  the  power  of  building 
and  loan  companies  to  invest  in  Home  Owners*  Loan  Bonds. 

In  your  query  the  question  presented  is  this,  viz; 
can  a guardian  operating  under  the  provisions  of  Section  418  R.  S. 
Vo.  1929,  supra.  Invest  or  reinvest  the  money  of  his  ward  in  Home 
Owners*  Loan  Bonds  on  which  the  United  States  Government  has 
guaranteed  payments  of  principal  and  interest? 


COHCLUSIOM. 

/ 

Guardians  have  express  authority  in  Missouri  to  invest 
in  Bonds  of  the  United  States.  Home  Owners'  Loan  Bonds  are  not 
Bonds  of  the  United  States,  and  this  is  true  in  spite  of  the  fact 
that  the  United  States  guarantees  payment  of  principal  and 
interest  on  the  face  of  the  bond.  Our  Supreme  Court  is  quoted 
above  as  limiting  the  power  of  a guardian  to  invest  the  money 
of  his  ward  in  the  certain  manner  provided  by  law  and  holds  that 
to  invest  them  otherwise  than  is  provided  by  statute,  is  unlaw- 
ful. It  is  not  provided  by  statute  that  said  funds  can  be  invest- 
ed in  Home  Owners*  Loan  Bonds  and  to  6ay  that  because  a guardian 
is  authorized  to  invest  in  bonds  of  the  United  States  and  Home 
Owners'  Loan  Bonds  being  guaranteed  by  the  United  States  hence 
are  United  States  Bonds  within  the  meaning  of  the  law,  is  too 
forced  a construction  of  the  statute  to  be  harmonized  with  the 
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ruling  in  the  Farmers  Exchange  ank  case,  supra.  In  the  building 
and  loan  .analogous  circumstance  a new  law  was  enacted  making 
such  an  investment  possible,  and  it  is  the  opinion  of  this  office 
that  it  will  take  an  act  of  the  Missouri  Legislature,  fashioned 
after  the  amendment  relating  to  building  and  loan  companies, 
before  it  is  possible  for  a guardian,  in  Missouri,  to  invest 
or  reinvest  the  money  of  his  ward  in  Home  Owners*  Loan  Bonds. 

There  is  no  separate  rule  affecting  a guardian  of  a ward  who 
happens  to  be  a World  War  veteran  having  an  estate  under  guardian- 
ship. 


Respectfully  submitted. 


WM.  ORR  SATTERS 

Assistant  Attorney-General 


APPROVED: 


ROT  MoKITTRiOK 
Attorney-General • 


WOS : AH 


IABOR  - Inspection  by  Cozoaiss  loner  of  Labor  under  R.  S.  o.  1923,  .eos. 

132lfi  and  13219,  and  applicability  thereof  to  municipally  owned 
utility  ccBxpanles. 

|U> 


Honorable  ary  dca  Crusen, 

Labor  Jonsfli  ssioner, 

labor  and  industrial  ins  action  wemrt  * ..t, 
I off ereon  City,  lea  uri. 

wear  adan: 


* request  tar  an  opinion  ms  been  reeel  vod  under  date  of  Jtsze 
21*  1)34  *rQl : 7ou»  au#  requmt  being  in  tne  following  term: 

'’wo,  a tbe  -itate  Labor  anu  industrial  inspect  ion  /epsrt- 
axsnt  base  tm  authority  under  section  132I&  etd  13219 
to  inspect  municipally  owned  utility  caowanlee,  o : arsing 
them  a fee  for  such  inspection?" 

Pha  language  of  usrised  Statutes  iseourl  1929  estiona  132I 
uno  121 3 lac  a any  specific  reference  to  tnunleipally  owned  public  u i- 
litioc,  the  language  used  requiring  inspection  of  ’all  faatories  , (Mi, 
and  "all  other  raamifaeturin;,  mec-anicsl  and  esrear.tile  establiahateuts 
an.:  work  shops"  ann  provides  that  fees  shall  be  paid  by  "the  owner, 
superintendent,  uanagar  or  other  person  In  charge  of  orerv  ectabli sheen t 
Inspected1' , so  that  ti  e Ibt  pave  of  tbe  statute  soec.na  broad  enough  to 
cover  any  type  of  establishment  regardless  of  the  nature  or  aha  vaster 
of  its  owner.  urthorzaor  , t e objeot  ©f  Chapter  95  °>  **•  a*  ko»  192) 
dealing  +1 1 the  protection  of  laborers  Id  stated  in  sell  ox.  13179*  M 
follows : 


" vee.  13179*  Objeot  of  department.-  ho  object  of  this 
©parte. ent  shall  be  to  collect,  assort,  systematise  and 
present  in  annual  retort  to  the  over nor,  to  be  by  his 
transmitted  biennially  to  the  general  ease  oly,  statistical 
details  an<  inf ur  stior.  relating  to  all  d»:.«rtt«.n  ts  of  labor 
lo  tbe  stats,  sseeially  la  its  ralstloas  to  t e earauereial , 
in  mx  trial,  * oial,  adusational  Sort  sanitary  eon  it  ion  of 
V,e  laboring  classes  an  to  ti  p emansr,  t proswerlty  o t o 
reductive  lrn'ua tries  of  tbe  state." 

The  purpose  of  this  chapter  being  for  the  protect ion  of  labor  and  for  the 
aintenanco  of  healthful  and  sanitary  coualtione  for  arsons  erfonain*; 
such  labor.  It  would  not  seer:  that  a reasonable  construction  of  this  chapter 
would  discriminate  against  those  * rears  asiployed  by  Municipally  owned 
utility  companies,  car  that  sue.  persons  should  raeeive  laaa  protection 
bat  those  oraployed  by  private  companies,  erhape  it  night  be  argued  that 
the  uualolpallty  would  properly  safeguard  tne  interests  of  per eons  employed 
in  one  of  its  on  enterprises,  but  the  statutes  under  consideration  do  not 
xna  .®  an  exaaptions  and  consequently  it  .mold  seem  that  sections  1321w  an 
13219  li  view  of  the#  Ian  age  s t ur  ©so  weald  properly  apply  to  Muni- 
cipally osned  utility  companies. 


2.  .toBorabl®  Mary  4aa  Cruasn 


3.  1334* 


It  is  our  opinion  that  .tevleed  Jtatutea  Missouri  motions 

13215  and  13219  apply  to  Municipally  owned  utility  companies,  and  tiat 
•ucr.  ooapanies  are  subject  to  in ap action  and  payment  of  fees  la  the  came 
manner  as  privately  owned  companies. 


Very  truly  yours. 

EDKAHD  H.  MULIS 

ASdiaKUTT  ATTU  Ki fiT  OBnilAI- 


AP  H07KD: 


ATTt>RN.\Y  QiZtRki 


H.  SM:-Assessor  may  receive  gratuitous  service  from  son  o 
pay  him  out  of  his  own  salary  or  fee  without  viola- 
ting ection  13  of  Article  XIV  the  Constitution. 


Mr.  W.  W.  Crockett, 
Prosecuting  Attorney, 
lew  London,  Missouri. 

I Dear  Sir: 


July 


#e  are  acknowledging  receipt  of  your  letter  in 
which  you  inouire  as'  follows: 

1 

* Pi ease  advise  as  to  whether  the  married 
son  of  an  assessor  would  be  permitted  to 
work  on  assessor's  books,  at  your  ear- 
liest possible  convenience. * 


Section  12  of  Article  XIV  of  the  Constitution 
of  Missouri  provides  as  follows: 

"Any  public  officer  or  employe  of  this  State 
or  of  any  political  subdivision  thereof  who 
shall,  by  virtue  of  said  office  or  employ- 
ment, have  the  right  to  name  or  appoint 
any  person  to  render  service  to  t he  State 
or  to  any  political  subdivision  thereof, 
and  who  shall  name  or  appoint  to  such 
service  any  relative  within  the  fourth 
degree,  either  by  consanguinity  or  affin- 
ity, shall  thereby  forfeit  his  or  her 
office  or  employment.* 

Under  the  foregoing  constitutional  provision 
any  officer  or  employe  of  the  State  or  of  any  political 
subdivision  thereof  who  exercises  his  right  to  name  or 
appoint  a relative  related  within  the  fourth  degree  to 
render  service  to  the  State  or  any  political  subdivision 
thereof  shall  forfeit  his  office.  We  have  repeatedly 
Construed  this  provision  to  mean  that  the  person  appoint- 
ed must  be  appointed  "to  an  official  position  created  by 
the  Lows  and  Constitution  of  this  State,  and  that  the  pro- 
vision does  not  prohibit  a public  officer  from  receiving 
gratuitous  service  from  his  son  or  from  using  his  own 
funds  for  the  purpose  of  paying  for  the  cervices  of  the 
relative.  In  the  case  you  put,  if  the  son  renders  grat- 
uitous service  to  the  assessor  or  is  paid  by  the  assessor 
out  of  his  personal  fees  or  salary,  we  see  no  objection 
to  the  son  working  in  the  office.  However,  if  the  son  is 
appointed  to  an  official  position  and  receives  a salary 
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fro®  the  county,  then  we  believe  that  such  situation  would 
be  in  conflict  with  the  above  constitutional  provision. 

We  are  therefore  of  the  opinion  that  if  the 
assessor  receives  gratuitous  service  from  his  son  or 
pays  his  eon  for  tine  service  rendered  out  of  the  assessor’s 
fees  or  salary,  that  the  Constitution  would  not  be  viola- 
ted, but  that  the  Constitution  would  prohibit  the  appoint- 
ment of  the  son  by  the  assessor  to  an  official  position, 
wherein  the  salary  or  fees  of  the  son  were  paid  out  of 
public  funds. 


Very  truly  yours. 


FHAM  W*  HATES, 

Assistant  Attorney  General, 

APPROVED : 


HOY  McOTTRlCX , 
Attorney  General. 


FWHsMS 


T 


FJSLIiiF  COMMISSION:  Governor  has  right  to  direct  expen- 

diture of  $5,000,000.00  appropria- 
tion and  to  enforce  self  insurance 
olan.  


August  15,  1954 


Honorable  Wallace  Crossley 

Director 

Jefferson  City 

Mis  s ourl 


Ft  L 


ED 


Dear  Mr.  Cross ley: 


Receipt  of  your  letter  dated  July  24,1934 

la  acknowledged. 


Your  letter  is  as  follows: 

"Enclosed  please  find  copy  of  let- 
ter which  we  have  received  from  the 
federal  Emergency  Relief  Administra- 
tion regarding  self  insurance  plan 
for  those  injured  In  the  performance 
of  duty  on  work  division. 

Will  you  please  give  us  your  written 
opinion  regarding  the  possibility  of 
using  relief  funds,  either  state  or 
federal,  for  this  purpoweT 

I know  that  funds  may  not  be  used 
for  any  purpose  other  than  that  for 
which  they  are  appropriated,  but  our 
state  appropriation  is  so  worded  as 
to  cover  all  relief  purposes,  and  It 
seems  to  me  that  in  the  broad  Inter- 
pretation a voluntary  assessment  plan 
would  not  conflict  with  the  purpose 
of  the  law. 

May  we  have  your  opinion  at  once  so 
we  can  proceed  with  a plan  for  pro- 
viding this  insurance?  " 


Honorable  ><allace  Crossley 


2 


. uguct  15,  1934 


On  February  15,  1954  the  President  of  the  Uni- 
ted States  Issued  an  Executive  order  as  follows: 


“By  virtue  of  and  pursuant  to  the 
authority  vested  in  mo  by  the  act 
of  February  15,  1934  (Public,  Mo. 95, 

73d  Cong.) , appropriating  £960,000,000 
to  carry  out  the  purposes  of  the 
Federal  jnergency  Relief  act  of  1953 
(ch.50,48  £tat.55) ,and  to  continue 
the  civil-works  program, and  for  other 
purposes,  there  Is  hereby  allocated 
from  the  said  appropriation  to  the 
Federal  Emergency  Relief  Administra- 
tion the  8us  of  #500,000,000,  of  which 
#150,000,000  shall  be  available  for 
expenditure  during  the  fiscal  year 
ending  June  50,  1954, and  #350,000,000, 
together  with  any  unexpended  portion 
of  the  said  sum  of  $150,000,000,  for 
the  fiscal  year  ending  June  30,1935. 

The  sum  herein  allocated  shall  be 
available  for  making  grants  to  States 
and  for  administrative  expenses  under 
the  provisions  of  the  said  Federal 
Emergency  Relief  Act  of  1933, and  under 
the  existing  rules  and  regulations  of 
the  Federal  Emergency  Belief  Administra- 
tor which  are  hereby  adopted  by  the 
President. 

The  said  Administrator  la  hereby  author- 
ized to  prescribe  such  other  rule  a and 
regulations  as  may  be  necessary  to  ef- 
fectuate the  purposes  of  the  rules  and 
regulations  herein  adopted  by  the  Presi- 
dent." 


laws  of  Missouri  in  Extra  Session  1935-1934  at 
page  14,  Section  12L,  provides: 

"Thera  Is  hereby  appropriated  put  of 
the  State  Treasury,  chargaable  to  the 
Oeneral  Revenue  Fund,  the  sum  of  five 
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million  (*5,000,000.00)  dollars,  or 
so  nuch  thereof  as  Tay  be  ordered  by 
the  Governor  to  be  used  in  the  manner 
authorized  and  directed  by  the  Gover- 
nor, together  with  any  funds  advanced 
through  any  agency  of  the  Government 
of  the  United  States  of  America, for 
the  relief  of  citizens  of  the  State  of 
Missouri,  who  are  in  need  of  aid,  by 
reason  of  being  reduced  to  dire  dis- 
tress and  want  through  such  unemploy- 
ment and  ruinously  low  orices  of  agri- 
cultural commodities,  as  to  constitute, 
in  the  opinion  of  the  Legislature,  a 
public  calamity,  which  the  Legislature 
declares  now  exists;  provided,  however, 
that  the  expenses  of  the  administration 
of  the  amount  hereby  appropriatsd  shall 
bs  paid  out  of  any  appropriation  made 
for  that  purpose,  and  shall  not  exceed 
the  amount  in  such  appropriations  auth- 
orized; provided  further,  that  this 
appropriation  shall  expire  April  1st, 
1935,  and  not  more  than  four  million 
dollars  (£4, 000 ,000 .00)  of  such  appro- 
priation shall  be  used  during  the  year 
1934.  " 


Of  course,  if  those  accepting  relief  from  the 
abowe  appropriation  agree  that  a portion  of  the  money  that  might 
otherwise  come  to  such  persona,  be  reserved  by  you  for  ^he  pur- 
pose of  carrying  out  a self  insurance  plan  there  could  be  no 
question  as  to  the  legality  of  such  procedure.  However,  we 
take  it  that  you  mean  to  inquire  if  a compulsory  self  Insurance 
plan  among  those  to  whom  relief  is  afforded  can  be  legally  car- 
ried out. 


Section  12L  above  set  out  does  not  provide  tbs 
details  for  the  expenditure  of  the  five  million  dollars  ($5,000, 
000.00)  appropriated  for  relief  purposes,  necessarily  this  could 
not  have  been  intelligently  dona;  the  moneys  so  appropriated, 
•together  with  any  funds  advanced  through  any  agency  of  the  Gov- 
ernment of  the  United  States  of  America,*  are  to  be  used  for  the 
relief  of  the  citizens  of  the  State  of  Missouri  who  are  in  need 
of  aid  by  reason  of  distress  and  want.  The  five  million  dol- 
lar* ($5,000,000.00)  or  so  much  thereof  as  may  be  ordered  by 
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the  Governor , is  to  be  used  and  expended  In  the  manner  as 
authorised  and  directed  by  the  Governor.  The  amount  or 
amounts  to  be  paid  to  any  person  rests  in  the  hands  of  the 
Governor  or  those  eppointod  by  him  to  determine  that  ques- 
tion. Ae  see  no  reason  why  tho  Governor  can  not  attach 
any  reasonable  and  proper  condition  to  the  expenditure  of 
the  money  so  appropriated  as  will  in  his  Judgment  best  carry 
out  the  purposes  for  which  such  appropriation  was  made, and 
it  is  our  opinion  that  the  Governor  by  rule  and  order  can 
direct  the  carrying  out  of  such  self  insurance  plan  and  com- 
pel compliance  therewith  if  tho  same  would  meet  the  aim  and 
end  attempted  to  be  affected  by  Section  12L  above  quoted. 

Unless  the  United  States  Government  attaches 
some  contrary  condition  to  the  money  granted  to  the  State 
of  Missouri, we  are  of  the  opinion  the  3ame  provision  would 
apply  to  the  money  granted  by  the  United  States  Government 
to  the  State  of  Missouri  for  relief  purposes. 


Very  truly  yours. 


UILftEH?  LAMS 

Assistant  Attorney  General. 


APPROVED: 


m mhitohici 

Attorney  General . 


GL:LC 


LABOR  AND  INSPECTION: -Labor  Commissioner  nas  no  rign:  xo  re- 

ouire  Federal  Relief  Adm ini st ratio:  to 
take  out  license  and  nay  permit  fee. 


r 


August  15,  1934. 


Mrs.  Mary  Edna  Cruzen, 
Comm  leg  loner  of  Labor, 
Jefferson  City,  Missouri. 

Dear  rrs.  Cruzen: 


'.Ve  are  acknowledging  recei  pt  of  your  letter  in 
which  you  inquire  as  follows: 

"Has  the  Labor  and  Industrial  Inspection 
Department  the  right  to  insist  uoon  the 
Relief  Administration  securing  mattress 
permits  in  order  for  them  to  make  mat- 
tresses to  be  used  in  their  relief  work?" 


follows : 


Section  13308,  R.  S.  Mo.  1929,  provides  as 


"No  person  shall  make,  remake  or  reno- 
vate bedding,  except  a person  waking, 
remaking  or  renovating  bedding  for  his 
own  use,  until  he  has  secured  a permit 
from  the  state  commissioner  of  labor  and 
industrial  inspection  and  has  paid  to 
the  state  commissioner  of  labor  and  in- 
dustrial inspection  an  inspection  and  permit 
fee  of  twenty  dollars,  which  such  oayment 
or  charge  shall  constitute  a factory  in- 
spection charge  for  the  ''ur^ose  of  enforc- 
ing this  article.  The  permit  so  issued 
by  the  state  commissioner  or  labor  and 
industrial  inspection  shall  remain  in 
foroe  and  effect  until  the  end  of  the 
calendar  year  in  which  it  was  issued  or 
until  voided  by  the  state  commissioner  or 
labor  and  industrial  inspection  for  fail- 
ure to  maintain  the  required  sanitary 
conditions  in  and  around  a factory  in 
which  bedding  is  made,  remade  or  reno- 
vated, or  for  failure  to  sterilize  and 
disinfect  properl -r  all  previously  ueed 
materials  used  in  making,  remaking  or 
renovating  bedding." 

You  inquire  whether  your  Department  can  insist 
upon  the  Relief  Administration  securing  mattress  permits 
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before  they  would  be  entitled  to  make  mattresses  to  be  used 
in  their  relief  walk.  ue  assume  bv  the  inquiry  that  you  are 
referring  to  the  Relief  Administration  of  the  Federal  Govern- 
ment and  the  various  agencies  employed  by  then  in  making 
mattresses. 


Under  the  foregoing  section,  any  person  is  pro- 
hibited from  making,  renovating,  etc.,  mattresses  until  he 
has  secured  a permit  from  your  Department  and  until  he  has 
paid  a permit  fee  of  twenty  dollars.  As  we  view  the  above 
section  you  cannot  issue  a permit  unlees  the  permit  fee  is 
paid.  In  other  words,  the  payment  of  the  fee  is  a perquisite 
to  the  right  to  secure  the  permit.  The  laying  of  the  fee 
is  a very  essential  requirement  under  the  foregoing  section 
and  the  issuing  of  the  permit  and  the  oaying  of  the  fee  are 
so  closely  related  that  we  do  net  see  how  the  two  can  be 
separated.  Since  both  go  hand  in  hand  the  question  arises 
whether  your  Department  can  compel  the  Relief  Administration 
of  the  Federal  Government,  or  one  of  its  agencies,  to  take 
out  a permit  and  pay  the  fee  required  by  statute.  7e  con- 
clude that  you  cannot  do  so,  because  Wiere  it  is  necessary, 
before  the  Relief  Agency  can  obtain  a permit, that  thev  nay 
a fee  of  twenty  dollars,  we  conclude  that  your  Deoarfcment 
has  no  right  to  levy  a tax  or  license  fee  upon  an  agency 
of  the  Federal  Government. 

The  general  rule  applicable  to  the  indeoende.ee 
of  the  Federal  and  State  Governments  from  the  taxing  powers 
of  each  is  generally  stated  in  37  Cyc..page  878,  as  follows: 

"The  necessary  independence  of  the  federal 
and  state  governments  imposes  a limitation 
upon  the  taxing  power  of  each,  neither 
oan  so  exercise  its  own  power  of  taxation 
as  to  curtail  the  rightful  powers  of  the 
other,  or  interfere  with  the  free  discharge 
of  its  constitutional  functions,  or  ob- 
struct, embarrass,  or  nullify  its  legiti- 
mate operations,  or  destroy  the  means  or 
ageicies  employed  by  it  in  the  exercise 
of  those  powers  and  functions. 

"According  to  this  rule,  it  is  not  within 
the  nower  of  a state  to  lay  any  tax  on 
the  instruments,  means,  or  agencies  pro- 
vided or  selected  bv  the  United  States 
government  to  enable  it  to  carry  into 
execution  its  legitimate  powers  and  func- 
tions; but  a Etate  tax  upon  the  property 
of  an  ngeot  of  the  federal  government  is 
not  prohibited  merely  beenure  it  is  the 
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property  of  such  an  agent.  State  taxation 
of  the  instruments  or  agencies  of  govern- 
ment is  not  objectionable  on  this  ground 
if  it  does  not  impair  their  usefulness  or 
efficiency  or  hinder  them  f rom  serving  the 
government  as  they  were  intended  to  serve 
it.****" 

In  view  of  the  foregoing  we  are  of  the  opinion 
that  your  Department  should  not  attempt  to  exact  the  permit 
fee  from  the  agency  of  the  Federal  belief  Administmt  on. 
While  the  exaction  of  one  single  permit  fee  m ght  not  be 
said  to  imoair  the  usefulness  or  efficiency  of  the  agen- 
cies of  the  government,  yet  if  one  fee  could  be  required 
then  a fee  could  be  required  for  every  agency  used  by 
them  in  this  State.  Naturally,  if  Missouri  could  exact 
a permit  fee,  then,  of  course,  every  other  state  in  the 
Union  could  do  likewise  and  the  result  would  bo  that  the 
usefulness  and  efficiency  of  the  agencies  of  the  Government 
would  be  greatly  impaired. 

While  in  the  instant /tfhere  might  be  some  doubt 
as  to  whether  the  exaction  of  this  single  fee  would  em- 
barrass or  ooetruct  the  Federal  Government  in  the  exercising 
of  its  governmental  powers  and  functions,  yet  we  nrefer  to 
base  our  opinion  upon  the  broad  proposition  that  the  Fed- 
eral Government  is  exempt  from  taxation,  license  fees  and 
permits  in  discharging  its  constitutional  functions  and 
in  the  operation  of  its  powers  of  government.  Genera’ ly 
speaking,  it  has  always  been  held  that  the  Federal  Govern- 
ment and  the  State  Government  may  exercise,  through  its 
agencies,  governmental  functions  without  being  lmaired 
by  taxation  by  the  other.  We  think  this  broad  principle 
should  govern  in  the  answer  to  your  inquiry. 

It  is  therefore  the  ooinion  of  this  Department 
that  your  Department  would  hrve  no  right  to  exact  from  the 
Federal  Relief  Agency  a permit  fee  before  they  would  be 
entitled  to  make  mattresses  as  an  agency  of  the  Federal 
Government  in  carrying  out  its  governmental  functions. 

Since  you  cannot  require  them  to  pay  the  permit  fee,  whether 
or  not  you  issue  them  a license  becomes  immaterial. 

Very  truly  yours, 


FRAWK  W.  HAYES, 

APPROVED:  Assistant  Attorney  General. 


RCY  XcZ  ITTRICK , 
Attorney  General. 
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LABOR  DE PAH TMEITT : — Under  Section  13190,  R.  S.  Mo.  1929,  a,ny  person, 

firm  or  corporation  maintaining  an  employment 
office  where  their  servic  are  charged  for 
must  obtain  license  from  Labor  and  Industrial 
Inspection  Department. 


August  15,  1934. 


Mrs.  Mary  Edna  Cruzen, 
Commissioner  of  Labor, 
Jefferson  City,  Missouri, 

Dear  Mrs,  Cruzen: 


We  are  acknowledging  receipt  of  your  letter 
in  which  you  inquire  as  follows: 

"Has  the  Labor  and  Industrial  In- 
spection Department  the  right  to 
collect  Employment  Agency  license 
fee  from  agencies  operating  under 
the  following  plan:- 

" Instead  of  charging  the  regular 
registration  fee,  they  charge  5$ 
of  the  first  year's  salary  os  the 
registration  fee. 

"I  would  appreciate  your  opinion 
on  this  as  soon  as  possible  because 
there  are  a number  of  teachers* 
agencies  and  other  agencies  using 
this  method. * 


Section  13190,  R.  S.  Mo,  1939,  among  other 
things,  provides: 

"Ho  person,  firm  or  corporation 
in  this  state  shall  open,  operate 
or  maintain  an  employment  office 
or  agency  for  hire,  or  where  a fee 
is  charged  to  either  applicants  for 
employment  or  for  help,  without 
first  obtaining  a license  for  the 
same  from  the  state  commissioner  of 
labor  and  industrial  inspection.***" 

ft  is  apparent  from  the  foregoing  section  that 
no  person  is  entitled  to  opeqv  or  maintain  an  employment 
office  where  their  services  are  charged  for  without  first 
obtaining  a license  from  you.  As  we  construe  the  Statute, 
it  is  immaterial  whether  the  compensation  received  by  the 
employment  office  for  the  service  rendered  be  a fixed  regis- 
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tration  fee  or  whether  they  charge  a percentage  of  the  salary 
of  the  applicant.  In  either  event  they  are  charging  a fee 
for  obtaining  employment  for  the  a pi leant  and  come  rithin 
the  express  terms  of  the  Statute, 


APPROVED: 


ROY  MiraM, 
Attorney  General, 


Very  truly  yours, 

mm  w.  HAYES 

Assistant  Attorney  General 


FWHiiiS 


CORPORATIONS: 


Relief  Activities. 


August  30#  1934 


Honorable  tallace  Cross ley 

Jefferson  City 

Missouri 


Dear  air.  Croosley: 


- Receipt  of  your  letter  dated  August  14 #1934 
with  inclosures,  is  acknowledged.  Your  letter  is  as  fol- 
lows: 


'*1  should  appreciate  it  very  much  if 
you  would  examine  the  enclosed  arti- 
cles of  In  orporation  of  the  proposed 
iissouri  Rural  Rehabilitation  Corpora- 
tion and  give  us  a written  opinion 
whether  those  articles  violate  the  laws 
of  Missouri.  These  articles  of  incor- 
poration are  identical  with  those  pres- 
cribed by  the  Federal  emergency  Relief 
Administration  for  such  corporations.” 


In  the  first  subdivision  of  your  articles  of 
association  it  is  stated  that  the  proposed  'Missouri  Rural 
Rehabilitation  Corporation'  is 

vt  # a benevolent  and  non-profit 
corporation.” 


The  main  purpose  of  the  proposed  corporation 
as  stated  in  subdivision  A of  the  third  paragraph  of  the 
articles.  Is  as  follows: 

”To  rehabilitate  individuals  and 
families  ar  self-sustaining  human 
beings  by  enabling  them  to  secure 
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subsistence  and  gainful  employment  from 
the  soil,  from  coordinate  and  affiliated 
industries  end  enterprises  and  other- 
wise, In  accordance  with  economic  and 
social  standards  of  good  citizenship.  n 


subdivision  b.  of  such  third  paragraph  authorizes 
the  proposed  corporation  to  manufacture  certain  art  Idea. 

Subdivision  I of  the  third  paragraph  proposes  to 
authorize  the  corporation 

"To  engage  and  assist  In  any  kind  of 
charitable,  educational,  relief  and 
health  activities  whatsoever." 


Subdivision  J of  the  third  paragraph  authorizes 
the  corporation  to  receive  grants  of  noney  and  financial  aid 
from  specified  sources. 

The  proposed  articles  of  association  do  not  state 
the  exact  amount  of  capital  stock  nor  that  the  same  or  a pert 
thereof  has  been  paid  In  or  subscribed.  <Ve  presume  that  the 
capital  is  to  be  established  from  gifts  end  donations  received. 
It  Is  provided  that  upon  adissolutlon  of  the  corporation  the 
balance  of  funds  on  hand  shall  become  a part  of  the  General  rUnd 
of  the  State  of  Missouri,  subject  to  appropriation  by  the  state 
legislature. 


Under  the  title  'Corporations'  and  the  heading 
» *anuf acturlng  and  dus’ness  Companies,'  Action  4940  Kevleed 
Statutes  1929,  Article  7,  Chapter  32,  after  specifying  for  what 
purposes  a corporation  may  be  created  as  a manufacturing  and 
business  company,  the  thirteenth  subdivision  of  the  above  sec- 
tion provides* 


"Khr  any  other  purpose  intended  for 
pecuniary  profit,  or  gain  not  other- 
wise especially  provided  for*  * * 


The  business  In  which  the  proposed  corporation 
desires  to  engage  is  not  covered  by  any  of  the  speolfied  powers 
set  out  In  Section  4940,  so  that  the  same  would  be  covered  by 
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the  thirteenth  subdivision  of  Section  4940  If  covered  at  all 
by  such  Article  7, 

ne  think  It  Is  clear  that  the  proposed  corpora- 
tion Is  not  entitled  to  be  chartered  under  Article  7,  Chapter 
32,  revised  Statutes  Missouri  1929,  because  It  Is  stated  that 
the  same  Is  organised  for  benevolent  and  non-profit  purposes, 

article  10  of  Chapter  32,  Hevlaed  Statutes  Mis- 
souri 1929,  In  Section  4996  thereof,  provides: 

"Any  number  of  persons  not  less  than 
tiiree,  who  shall  have  associated 
themselves  by  articles  of  agreement  In 
writing,  as  a society , company , associa- 
tion or  organization  formed  for  benevo- 
lent , religious , s cl ant If lc ,f  raternd- bene- 
ficial, or  educational  purposes,  racy  be 
consolidated  and  united  Into  a corpora- 
tion, Such  articles  of  agreement  -say  be 
organic  regulations , or  a constitution, or 
other  form  of  association, and  any  cor- 
porate name, not  already  assumed  by 
another  corporation, may  be  chosen  as 
the  title  of  the  corporation:  Provided, 
always, that  the  purpose  and  scope  of  ti* 
association  be  dearly  md  fully  set 
forth." 


-action  4997  authorizes  the  Incorporation  of  a 
society,  company  or  association  formed  for  the  purposes  set  out 
in  the  last  quoted  section  by  the  decree  of  the  proper  circuit 
court. 


In  reference  to  wnat  associations  may  Incorporate 
section  4999,  In  part , provides : 

"Any  association  formed  for  benevolent 
purposes , including  any  purely  charitable 
society , hospital , asylum, house  of  refuge, 
reformatory  and  eleemosynary  Institution, 
fraternal-beneficial  associations , or  any 
association  whose  object  Is  to  promote 
temperance  or  other  virtue  conducive  to 
the  well-being  of  the  community,  and, 
generally,  any  association  formed  to 
provide  for  some  good  In  the  order  of 
benevolence , that  is  useful  to  the  public. 


Honorable  .allace  Crossley 


-4- 


j>u  ni8t  30,  1934 


may  become  a tody  corporate  and  politic 
under  this  article*  * * ■* 


<e  think  the  proposed  Missouri  Rural  rtohablll- 
tatlon  Corporation*  could  be  properly  Incorporated  by  the  pro- 
per circuit  court  In  this  state  under  Article  10,  Chapter  32, 
Revised  Statutes  klssourl  1929,  and  when  so  Incorporated  you 
would  have  power  and  authority  to  do  the  things  set  forth  In 
your  proposed  articles  of  association* 


Very  truly  yours. 


GlLhbii? 

Assistant  Attorney  General 


At'  PROVED* 


HOY  uchl  iTK  1CK 
Attorney  Oeneral. 


GLlLC 


I 
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September  "1st,  1234 


Hon.  A.  J*  Cypret 
Tree surer  Oregon  County 
Altony  Missouri 

Dear  Sir* 

e acknowledge  receipt  of  your  letter  of  dute 
epte  ber  10th  in  which  you  state  and  inquire  as 
folio  . B > 


* .6}  have  hau  here  in  t*tis  County  a 
great  ueal. of  people  paying  taxes  with 
county  warrants  since  the  warrants  nave 
not  had  ready  sale*  Taking  in  the  way 
that  tue  law  prescribes  that  they  may 
be  used  on  taxes , now  tuat  we  have  the 
new  budget  working  and  the  priority 
of  payment  on  class  one  onu  to  being 
set  out.  And  the  law  saya  that  tiis 
shall  be  “sacredly  Pre serves"  (Priority!. 

I was  wondering  if  you  have  an  opinion 
or  would  give  one  at  once  as  the  ti me 
is  not  far  off  until  we  will  be  asked 
to  take  them* 

' e have  had  enormous  lot  of  taxes  paid  by 
warrants  ai>d  if  it  goes  the  sane  way  it 
will  delay  the  payment  of  the  favored 
classes*  •* 

I. 

.turn  .tti  acce  itablo  in  payment  of 
^ux&s  vheiTiaaueu  and  received  in 
of  £ tax  uurlnn  the  year  for  w-ic..  that 
tax  was  levied* 

Lection  2911  uevised  Statutes  1929  provides 
as  follows: 

"except  as  hereinafter  provideo,  all 
state,  county,  township,  city,  town, 
village,  senool  distrioty  levee  disti'lct 
and  drainage  district  taxes  shall  be 
>aid  in  gold  or  silver  coin  or  legal 
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tender  note 6 of  toe  united  itatee,  or 
In  national  ba  k notes*  arrant*  brawn 
by  tiio  ot  te  auditor  shall  be  received 
In  pay uient  of  ot.  te  taxes*  jury  certi* 
ficntea  of  Uie  county  aboil  be  received 
in  payment  of  county  taxes*  .‘not  uue 
bo  rids  or  coupons  of  any  county,  cit„  , 
township,  urainage  district,  laves 
district  or  cc.iool  district  shall  bs 
received  in  . .yaent  of  ary  tax  levied 
for  t.*s  pa ymer.t  of  bonds  or  coupons  of 
the  sure  issue,  but  not  in  payment  of 
any  tax  levied  for  any  other  purpose* 

\nj  warrant,  issued  by  any  county  or 
city,  when  presented  by  t s la. ;al 
holder  tusrsof,  shell  be  received  in 
payment  of  any  tax,  lice  -ee,  a.  aoea  .cut, 
fine,  penalty  or  forfeiture  existing 
egai:  ot  said  .*older  and  accruing  to  tne 
county  or  city  issuing  the  warrant}  but 
>«  sue;,  wajrant  ahall  be  received  in 
payment  of  any  tax  unless  it  was  issued 
during  the  year  for  which  the  tax  w«o 
levied,  or  there  io  an  excess  of  revenue 
for  the  year  in  which  tae  wuw  t was 
issued  over  and  above  the  expenses  of 
t*.e  county  or  city  fbr  tat  year*’' 

It  appears  frost  tue  foregoing  section 
VbU  (^upe)a  that  the  warrants  raust  be  preeentod 
bv  the  legal  holder,  and  also  be  iouued  ana  received 
in  payment  of  a tax  dui  nf  the  year  for  which  the  tax 
wee  levied* 

In  view  of  t.j*  provisions  of  said  sootion 
ull  (..up  ),  it  is  t„.e  opinion  of  this  department  that 
county  warrants  aie  acceptable  for  taxe*  It  oay  be 
said  further  t at  tne  fact  t..ot  a party  presenting  a 
warrant  which  io  lees  in  anount  than  the  taxpayer 
owes  to  t .e  fund  on  whic^.  the  warrant  is  uraw^,  would 
not  alter  the  case;  he  should  be  given  credit  ibr  the 
amount  of  the  warrant  on  that  particular  fund* 


II* 


J eotion  12140  revised  Statutes  1J2&,  provides 
as  follow st 
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"Ho  county  treasurer  snail  refuse  pay- 
ment of  any  warrant  legally  drawn  upon 
dim  anu  presented  for  payment,  for  the 
reaeon  that  warrants  of  prior  presentation 
have  not  been  paiu,  when  t.ere  shall  be 
money  in  the  treasury  belonging  to  tne 
fund  drawn  upon,  sufficient  to  pay  such 
prior  warrants  and  any  euch  warrant  so 
presented)  but  such  treasurer  shall,  as 
he  snail  receive  money  into  the  treasury 
belonging  to  tne  fund  so  draun  upon,  set 
tne  sa:  e apart  for  the  payment  of  warranto 
previously  preset. ted  for  the  ordinary 
current  expenses  of  the  county  as  mentioned 
in  the  preceding  section,  and  in  the  order 
presented,  so  that  no  sue.,  warrant  of 
subsequent  presentation  shall  remain 
unpaid  by  reason  of  t..e  holder  of  such 
warrants  of  prior  preeentatio  failing 
to  present  the  same  for  payment  after 
funas  shall  have  accrued  in  the  treasury 
for  their  payment i .roviueo.  ho.. ever* 
that  nothing  herein  contained  shall  pre- 
vent the  treasurer  from  receiving  from 
the  collector  all  scrips  ana  warrants 
lawfully  received  by  him  in  the  payment 
of  county  taxi  Provide  d further,  before 
the  treasurer  shall  receive  suca  scrips 
and  warrants,  the  collector  shall  make 
out  a list  of  such  scrips  and  warrants, 
under  oath,  specifying  the  number  and 
amount  thereof,  the  date  when  received 
and  from  whoa,  received)  and  said  list 
shall  be  filed  and  preserved  uy  the  trea- 
surer*" 

It  appeal's  from  said  section  lnl40  (Supa) 
that  it  epecifically  provides  that  the  treasurer  i« 
not  prevented  from  receiving  from  the  collector 
such  warrants*  It  therefore  follows  as  a matter  of 
inference  that  the  treasurer  must  accept  the  warrunts 
and  allow  the  collector  proper  creuit  in  hie  monthly 
settlements* 


III. 

section  1)911  hevlsed  statutes.  1929*  was 
not  repealed  either  directly  or  ny  i>- 

an  jicctlftn  -2  La;,  a of  iscouri 
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50,000  inhabitants,  suctions  one  to  eight  inclusive, 
of  what  a re  known  as  the  "Budget  Law"  are  a?  licable 
to  yo. r county*  A c reful  examination  of  sections 
One  (1)  to  bight  (ti)  inclusive  of  Lavs  of  Missouri, 
1930,  pages  340-6  fails  to  disclose  that  any  provisions 
therein  are  in  anywise  in  conflict  with  section  9911 
(8upa)* 


. ection  8,  Laws  of  .issourl.  page  346,  there 
appears  the  following  in  parenthesis* 

"This  Shall  not  apply  to  warrants  lawfully 
issued  for  accounts  duo  for  prior  years, 
lawfully  payable  out  of  funds  for  prior 
years  on  hi-nd*" 

By  reason  of  toe  foregoing  provision,  this 
department  interprets  the  aa.  e to  bs  the  intention  of 
the  Legislature  Viat  county  warranto  used  in  payment 
of  taxes  are  to  occupy  their  ©a:  .e  position* 

section  22  Laws  of  Missouri,  1933,  page  351, 
provides  us  follows) 

"All  law;,  or  parts  of  lava  anu  expressly 
sections  9874,  9985  and  9986  in  so  far  as 
they  conflict  are  hereby  repealed*" 

In  conclusion  we  rule  that  no  part  of  the 
22  sections  laws  of  Missouri,  1933,  page  340*351, 
either  directly  or  by  im.  lleation  repealed  ti*s  pro- 
visions provided  in  section  9911  (dupa)  and  that 
said  section  is  now  t.tc  lav  on  that  sub,  ect* 


Yours  vary  truly, 
■•*  W*  Barnes 


APPhWEbi 


Assistant  Attorney  General 


Attorney  General 


3 BOOL  DISTRICTS: -Under  Sections  9197  and  9354,  R.  S.  Mo.  192S , 
TRANSPORTATION:  Section  16,  Laws  of  1931,  page  334,  a two-thi 

i majority  vote  is  require  where  the  question 

voted  upon  'by  the  taxpayers  of  the  district. 


October  2,  1934. 

fir.  Chas.  C.  Crosewhite,  Statistician, 
Department  of  Education, 

Jefferson  City,  Missouri. 

Dear  Sir: 


7f e are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

"According  to  Sections  9197,  9354  and 
16,  Laws  of  1931,  ie  a majority  or  a 
two-thirds  vote  of  the  tax-payers  re- 
quired when  incidental  funds  are  to  be 
used  by  a school  district  in  providing 
transportation  for  high  school  pupils’5” 

You  inquire  whether  under  the  above  sections 
a majority  or  a two-thirds  vote  of  the  tax-payers  is 
re  mired  in  order  to  provide  transportat  ion  for  high 
school  pupils.  Section  9197,  R.  S.  Mo.  1939,  nrovides 
as  follows: 


"Whenever  the  board  of  directors 
of  any  school  district  or  board  of 
education  of  a consolidated  district 
shall  (Seem  it  advisable,  or  when 
they  shall  be  requested  by  a petition 
of  ten  taxpayers  of  such  district, 
to  provide  for  the  free  transporta- 
tion to  and  from  school,  at  the  ex- 
pense of  the  district,  of  pupils  liv- 
ing more  than  one-half  mile  from  the 
school-house,  for  the  whole  or  for 
part  of  the  school  year,  said  board 
of  directors  or  board  of  education 
shall  submit  to  the  qualified  voters 
of  the  district,  who  are  taxpayers  in 
such  district,  at  an  annual  meeting 
or  a special  meeting,  called  and  held 
for  that  purpose,  the  question  of 
providing  such  transportation  for 
the  pupils  of  such  school  district: 
Provided,  that  when  a special  meet- 
ing is  called  for  this  purpose  * a due 
notice  of  such  meeting  shall  be  given 
as  provided  for  in  section  9338.  If 
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two- thirds  of  the  voters,  who  are  tax- 
payers, voting  at  such  election,  shall  vote 
in  favor  of  such  transportation  of  ouolls 
of  said  school  district,  the  board  of 
directors  or  board  of  education  shall 
arrange  for  and  provide  such  transporta- 
tion, The  board  of  directors  or  board 
of  education  shall  have  authority  and 
are  empowered  to  aeke  all  needful  rules 
and  regulations  for  the  free  transporta- 
tion of  pupils  herein  provided  for,  and 
are  authorized  to  and  shall  require 
from  every  person,  employed  for  that 
purpose,  reasonable  bond  for  the 
faithful  discharge  of  hie  duties,  as 
prescribed  by  the  board.  Said  board  of 
directors  or  board  of  education  shall 
pay  by  warrant  the  expenses  of  such 
transportation  out  of  the  incidental 
fund  of  the  district,** 


tinder  Section  919?  it  is  specifically  provi- 
ded that  it  takes  a two- thirds  vote  in  favor  of  the  board 
of  directors  transporting  the  pupils. 

Section  9354,  R.  S,  Mo.  1929,  was  amended  by 
the  laws  of  1933,  page  386,  and  now  reads  as  follows: 

nThe  question  of  transportation  of 
punils  may  be  voted  upon  at  the 
special  meeting  above  provided  for, 
if  notice  is  given  that  such  a vote 
will  be  taken.  If  transportation 
is  not  provided  for  in  any  school 
district  formed  under  the  provisions 
of  sections  9351  to  9358,  inclusive, 
it  shall  then  be  the  duty  of  the  board 
of  directors  to  maintain  an  elementary 
school  within  three  and  one-half  miles 
by  the  nearest  traveled  road  of  the 
home  of  every  child  of  school  age 
within  said  school  district:  Provided, 
transportation  of  pupils  or  the  main- 
tenance of  elementary  schools  within 
three  miles  and  a half  of  each  child 
of  school  age  in  the  district  shall 
not  be  oequired  in  consolidated  dis- 
tricts now  or  hereafter  organized 
under  the  provisions  of  sections  9351 
to  9358,  inclusive,  where  such  con- 
solidation has  not  placed  said  children 
further  from  an  elementary  school  than 
they  were  prior  to  said  consolidation: 
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Provided  however,  no  transportation  shall 
be  furnished  if  there  be  any  school  with- 
in three  and  one-half  miles  of  such  pupil 
but  assignment  shall  be  made  as  provided 
by  Section  18  of  an  act  of  the  56th  Gen- 
eral Assembly,  found  on  Page  344,  Laws  of 
Missouri,  1931.  Provided  further,  that 
when  the  average  attendance  in  any  ele- 
mentary school  for  any  month  falls  be- 
low ten,  the  school  board  shall  have 
authority  to  close  such  elementary 
school  for  the  remainder  of  the  term  and 
provide  transportation  for  the  pupils  of 
such  elementary  school  to  some  other 
elementary  school  or  schools  in  said  dis- 
trict. Such  transportation  shall  be 
paid  for  out  of  the  incidental  funds 
of  the  district:  Provided  further, 
that  if  transportation  is  not  provided 
for,  any  consolidated  district  may, by 
a majority  vote  at  any  annual  or  special 
meeting,  decide  to  have  all  the  seventh 
and  eighth  grade  work  done  at  the  central 
high  school  building,  provided,  fifteen 
days’  notice  has  been  given  that  such 
vote  will  be  taken.  Such  seventh  and 
eighth  grade  work  at  the  central  high 
school  may  be  discontinued  at  any  time 
by  a majority  vote  taken  at  any  annual 
or  special  meeting.  * 

Under  Section  9354  above  the  fact  is  not  stated 
whether  the  vote  shall  be  a majority  vote  or  a two- thirds 
vote.  Section  9354  deals  with  city,  town  and  consolidated 
schools.  If  section  9354  specifically  provided  that  only 
a majority  vote  of  the  taxpayers  was  necessary  in  voting 
transportation,  then  all  city,  town  and  consolidated 
school s would  be  under  that  provision.  Since,  however, 
section  9354  does  not  provide  whether  the  vote  required 
be  a majority  or  a two-thirds  majority,  then  it  appears 
to  us  that  we  must  refer  back  to  section  919?  above,  which 
applies  to  all  classes  of  schools,  in  order  to  determine 
this  question. 

There  being  no  special  provision  determining 
this  matter  as  applying  to  city,  town  and  consolidated 
schools  we  are  compelled  to  refer  to  the  general  sec- 
tion which  applies  to  all  classes  of  schools,  and  under 
the  general  section,  to-wlt,  9197,  which  applies  to  all 
classes  of  schools,  a two-thirds  vote  is  necessary.  We 
therefore  believe  that  under  section  9354  a two-thirds 
vote  is  necessary  to  provide  transportation,  except 
where  under  the  very  provision  of  the  act,  the  attendance 
falls  below  ten,  then  the  school  board  is  authorized  to 
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close  the  school  and  provide  transportation. 

Laws  of  1931,  Section  16,  page  343,  provides 

as  follows* 

"The  board  of  directors  of  each  and 
every  school  district  in  this  state 
that  doesnot  maintain  an  aproved 
high  school  offering  work  through  the 
twelfth  grade  shall  pay  the  tuition 
of  each  and  every  pupil  resident 
therein  who  has  completed  the  work  of 
the  highest  grade  offered  in  the  school 
or  schools  of  said  district  and  attends 
an  approved  high  school  in  another  dis- 
trict of  the  same  or  an  adjoining 
county  where  work  of  one  or  more  higher 
grades  is  offered;  but  the  rate  of  tui- 
tion paid  shall  not  exceed  the  per- 
pupil  cost  of  maintaining  the  school 
attended,  less  a deduction  at  the  rate 
of  fifty  dollars  for  the  entire  term, 
which  deduction  shall  be  added  to  the 
equalization  quota  of  the  district 
maintaining  the  school  attended,  aa 
calculated  for  the  ensuing  year,  if 
said  district  is  entitled  to  an  canal- 
ization quota;  if  the  district  main- 
taining the  school  attended  is  not 
entitled  to  an  equalization  quota, 
then  such  deduction  shall  be  added 
to  the  teacher  auota  of  said  district, 
as  calculated  for  the  ensuing  year; 
but  the  attendance  of  such  pupil  shall 
not  be  counted  in  determining  the  teach- 
ing units  of  the  district  maintaining 
the  school  attended;  and  the  cost  of 
maintaining  the  school  attended  shall 
be  def ined  as  the  amount  spent  f or 
teachers*  wages  and  incidental  expen- 
ses. in  case  of  any  disagreement 
between  districts  as  to  the  amount 
of  tuition  to  be  paid,  the  facts  shall 
be  submitted  to  the  state  superintend- 
ent of  schools,  and  his  decision  in 
the  matter  shall  be  final:  Provided 
further,  that  when  any  school  dis- 
trict makes  provision  for  transport- 
ing any  or  all  of  the  children  of 
such  district  to  a central  school  or 
schools  and  the  method  of  transport- 
ing and  the  amount  paid  therefor  is 
approved  by  the  state  superintendent 
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of  schools,  the  amount  paid  in  state 
funds  for  transportation,  not  to  exeeed 
three  dollars  per  month  for  each  nupil 
transported  a distance  of  two  miles 
or  more,  shall  be  a part  of  the  mini- 
mum guarantee  of  such  district:  Pro- 
vided, the  provision  of  this  act  re- 
garding the  payment  of  tuition  and 
transportation  shall  apply  if  the 
students  attend  any  school  supported 
wholly  or  in  part  by  state  funds.” 

Section  16  above  does  not  provide  whether  the 
vote  necessary  shall  be  a Majority  vote  or  a two-thirds 
vote.  Since  that  section  does  not  specifically  provide 
as  to  which  vote  shall  determine  the  Question  of  trrne- 
i'ortation,  we  are  compelled  again  to  fefer  to  the  general 
section  which  applies  to  ail  classes  of  schools,  which 
is  section  9197,  and  under  section  9197  a two-thirds 
majority  is  required.  If  it  were  not  for  section  9197, 
whi  ch  deals  with  ail  classes  of  schools  and  provides  a 
two-thirds  majority,  it  might  be  said  that  under  section 
9354  and  section  16  that  a majority  vote  is  all  that  is 
reouired.  This  would  be  on  the  theory  that  only  a ma- 
jority vote  is  required  generally  upon  any  proposition, 
excent  where  the  statute  makes  a provision  to  the  contrary. 
Kowevey,  where  there  is  in  existence  a statute  applying 
to  all  classes  of  schools  which  requires  a two-thirds 
majority,  and  since  the  statutes  dealing  with  particu- 
lar schools  are  silent  as  to  whether  a majority  or 
two-thirds  majority  is  required,  it  appears  to  us  that 
the  matter  must  be  governed  by  the  statute  applying  to 
all  classes  of  schools,  which  in  this  caser5uires  a 
two-thirds  majority 

Since  section  9354  and  section  16  are  silent 
as  to  whether  a majority  of  two-thirds  majority  is  re- 
quired, to  hold  that  a simple  majority  only  is  required 
would  be  in  effect  to  ignore  the  provisions  of  section 
9197,  which  applies  to  all  classes  of  schools.  Ve  be- 
lieve, however,  that  full  effect  must  be  given  to  sec- 
tion 9197  which  applies  to  all  classes  of  schools,  where 
the  sections  applying  to  particular  classes  are  silent 
or  contain  nothing  which  conflicts  therewith. 

It  is  therefore  the  opinion  of  this  Depart- 
ment that  under  sections  9197  and  9354,  R.  8.  Mo.  1929, 
and  section  16,  Laws  of  Missouri  1931,  page  334,  that  a 
two-thirds  majority  is  required  where  the  question  of 
transportation  is  voted  upon  by  the  taxpayers  of  the  dis- 
trict. 

Very  truly  yours, 


APPROVED:  (7.  HAYES, 

Assistant  Attorney  General. 


A t tnrnflv  ftp * 


LABOR  COMMISSIONER: -Under  Section  13331,  R.  S.  Mo.  1939,  oemmis- 

sioner  has  right  to  require  report  of  indus- 
trial accidents  even  though  employers  are 
also  required  to  make  report  of  accidents  to 
Workmen's  Compensation  Commission. 


October  17,  19,14. 

rs.  Mary  Edna  Cmzen, 

Commissioner  of  Labor, 

Jefferson  City,  Missouri. 

Dear  rs.  Cr.i zen: 


e are  acknowledging  recei 
letter  in  which  you  inquire  as  fol  ows: 

"Han  the  Labor  and  Industrial  In- 
spection Department  the  right  to 
enforce  section  13321  of  the 
Missouri  State  Labor  Laws  in  view 
of  the  fact  that  the  Missouri 
'ork  men's  Comnenas  t i on  Commission 
is  supplied  with  this  information?" 

You  inquire  whether  or  not  your  Denert- 
>nt  ha*  a rig.it  to  enforce  Section  13331,  9.  3.  ”o. 
1929.  That  section  reads  as  follows: 

"All  accidents  in  manuf aoturing, 
mechanical,  mercantile  or  other 
establishments  or  Places  within 
this  state  ^lere  labor  in  e’rployed 
which  prevent  t ie  injured  person 
or  persons  from  returning  to  work 
within  four  days  after  the  injury, 
or  w-.ich  result  in  death,  shall  be 
reported  by  the  person  in  charge 
of  such  establishment  or  place 
to  the  oom  isoioner  of  labor  and 
industrial  inspection  or  to  one  of 
the  assistant  or  deputy  inspectors 
provided  for  by  this  chapter,  and 
also  to  the  city  or  county  Physician, 
when  there  be  such  an  officer,  wiioh 
notice  may  be  given  by  mail." 

Under  the  foregoing  section  ,*U  accidents 
are  required  to  be  reported  to  your  Department  -"here 
the  injured  person  does  not  return  to  work  within  four 
days  after  the  injury,  or  ;ich  ren  ;lt  in  death.  You 
call  our  attention  to  the  fact  that  there  are  certain 
requirements  which  reauire  reporting  of  accidents  to 
the  Yorkraen's  Compensation  Commission.  The  aection 
of  the  York men's  Compensation  Act  which  requires  the 
reporting  of  accidents  i No.  3332,  wiich  in  as  fol'owp; 
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"Every  employer  in  this  state,  whether 
he  has  accepted  or  rejected  the  provi- 
sions of  this  chapter,  shall  wit  in  ten 
days  after  knowledge  of  an  accident 
resulting  in  personal  injury  to  an 
employe,  notify  the  com  ission  thereof, 
and  shall , within  one  month,  file  with 
the  con  ianion  under  such  riles  and  regu- 
lations and  in  such  form  and  detail  as 
the  commission  may  recjuire,  a full  and 
complete  report  of  every  injury  or 
death  to  any  employe  for  w ich  the 
employer  would  be  liable  to  fumiah 
medical  aid  or  compensation  hereunder 
had  he  accented  thiR  chapter,  and 
every  euoh  employer  shall  also  furnish 
the  commission  with  such  supplemental 
reports  in  regard  thereto  «s  the  commis- 
sion shall  red  sire.  Ever1/  such  emoloyer 
and  his  insurer,  and  every  injured  e - 
nloye,  his  dependents  and  every  person 
entitled  to  any  rights  hereunder,  and 
everv  other  person,  receiving  from  the 
com  i'-sion  any  blank  reports  with  direct- 
ion to  fill  out  the  same  shall  cause 
the  8 a e to  be  promptly  returned  to 
the  commission  properly  filled  out  and 
signed  so  no  to  answer  fully  and  correct- 
ly to  the  best  of  iis  knowledge  eeoh 
nuestion  propounded  therein  and  a 
food  and  sufficient  reason  snail  be 
given  for  failure  to  answer  any  erues- 
tion.  No  information  obtained  under 
the  orovisions  of  this  section  shall 
oe  disclosed  to  persona  other  than 
the  parties  to  coraneneat  on  roceed- 
ing8  and  their  attorneys,  save  by 
order  of  the  commission,  or  rt  a hear- 
ing of  com  ensot  on  proceeding,  but 
such  information  may  be  used  by  the 
commission  for  statistical  umoses. 

Every  erson  who  violates  any  of  tne 
nrovisione  of  this  section,  or  wno 
knowingly  makes  a false  report  or 
statement  in  writing  to  the  commission, 
shall  be  deeme  guilty  of  a misdemeanor 
and  on  conviction  thereof  shall  be 
•mnished  bv  a fine  of  not  less  than 
fifty  nor  more  than  five  hundred  dol- 
lars, or  by  imprisonment  in  the  county 
jail  for  not  lens  than  one  week  nor 
more  than  one  year,  or  hv  both  such 
fine  and  imprisonment." 
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Section  13221  contains  a ~ revision  dealing  with 
tne  safety  and  health  of  employes.  It  ia  the  evident  in- 
tent of  the  Legislature  that  the  reports  required  under 
the  above  section  shall  be  made  so  that  your  Department 
may  have  a record  of  the  accidents  and  hazards  of  em- 
ployes engaged  in  industries.  It  is  very  esse  it  ia?  not 
only  for  statistical  purposes,  but  also  for  the  reason 
that  they  afford  informnt  ion  regard  inf:  the  oomnliance 
by  employers  with  the  requirements  dealing  with  the 
safety  and  health  of  employes.  This  section  is  enact- 
ed under  the  broad  police  power  of  the  State  and  has 
no  connection  with  the  private  rights  of  the  employer 
or  e nloye. 


Section  3332,  however,  is  nnrely  a statute 
dealing  with  the  private  rights  and  liabilities  of  the 
e loye  and  employer.  These  re  orts  are  required  to 
be  ade  to  the  Wor-  men’s  Compensat  on  Commission,  which 
is  bot  i an  administrative  and  a Judicial  body.  The 
commission  interprets,  construes  and  soni ies  the  Work- 
men's Co  sensation  Act  and  settles  the  rights  of  em- 
ployes and  employers  growing  out  of  industrial  acci- 
dents. These  reports  have  no  con  ection  whatever  with 
the  police  power  of  the  State,  nor  with  your  Department, 
and  are,  as  a mvtter  of  fact,  confidential  between  the 
parties  to  tne  oonmenantion  proceedings.  The  Statute 
ex  ressly  so  provides. 

One  theory  upon  which  reports  are  re- 
ouired  to  the  Component  on  Cora  isrion  is  t *t  the  Com  is- 
8. on  may,  unon  information  received,  advise  the  e nloye 
of  nis  righto.  It  has  even  oeen  held  that  a failure  on 
the  part  of  the  employer  to  make  renort  of  accidents 
would  toll  the  running  of  the  Statute  of  Limitations. 

This  section,  therefore,  simply  deals  with  the  rights 
and  liabilities  of  the  employes  and  employers  and  is  not 
in  conflict  and  has  no  connection  with  Section  13231, 
w ich  requires  the  furnishing  of  reports  to  you  as  the 
Com  issioner  of  Labor. 

It  ia  therefore  the  opinion  of  tils  De- 
partment that  irrespective  of  Section  3332  above,  that 
you,  as  Com  iasioner  of  Labor  and  Industrial  Inspection, 
may  require  the  reporting  of  accidents  to  you  under  the 
revisions  of  Section  13221. 


Very  truly  yours, 


A.  - v-VED: 


FRA  !}:  W.  HAYES, 

Assistant  Attorney  General. 


ROY  cK.  ITTR1CK  , 
Attorney  General. 


LABOR  AND  INDUSTRIAL  INSPECTION:  (l)  Board  of  Permanent  Seat  of  Govern- 
" “ ment  only  required  to  furnish  offioe 

spaoe  to  Department  of  Labor  and  Indus- 
trial Inspection  if  same  be  available  in 
State  Capitol.  (2)  Rent  for  offioe  tpftoe 
at  Jefferson  City  not  ohargeable  to  ap- 
propriations made  for  Labor  and  Industrial 
Insoeotion. 

,51-/2 

December  7,  1934. 


Mr 8 ■ ik&ry  Edna  Cruzen,  Coaimissioner 
Department  of  Labor  and  Industrial  Inspection 
Jefferson  City,  Missouri. 


Dear  Mrs.  Cruzen: 


This  department  acknowledges  your  let- 
ter of  November  27th,  wherein  you  state  as  follows: 


"I  would  like  to  have  an  opinion  on  the 
question  of  rent  for  suitable  rooms  for 
the  Labor  and  Indu  trial  Insoeotion  De- 
partment during  the  period  when  the  Legis- 
lature is  in  session. 


"According  to  Section  13170  rooms  must  be 
furnished  for  the  Labor  and  Industrial  De- 
artment  by  the  Permanent  Seat  of  Govern- 
ment in  the  State  Capitol.  3hen  we  are 
required  to  move  out  for  a period  of  time, 
who  is  held  responsible  for  the  payment 
of  rent  for  the  offioe  rooms?" 


Section  9156,  R.  9.  No.  1929,  provides  in  r>art 
as  follows: 

"It  ah^ll  be  unlawful  during  any  session 
of  the  general  assembly  for  any  state  of- 
ficial, board,  commissioner,  etc.  ••••, 
without  the  joint  written  consent  of  the 
presiding  officers  of  the  senate  and  house 
of  representatives  first  had  and  obtained, 
to  use,  occupy,  or  otherwise  usurp  or  hold 
any  room,  offioe  or  apartment  in  the  capitol 
building,  ••••.And  it  shall  be  the  duty 
of  the  commissioner  of  the  permanent  seat 
of  government  on  or  before  the  opening  day 
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of  each  term  or  session  of  the  general 
assembly  to  have  all  such  committee 
rooms,  offices  and  soartments  cleared 
of  all  other  occi^pants  and  open  and 
ready  for  the  use  of  the  general  assem- 
bly and  of  the  several  committees  there- 
of, with  all  the  furniture  and  fixtures 
belonging  to  said  rooms  restored  there- 
to and  in  proper  place  therein.  •••*• 


By  virtue  of  the  above  statute,  your 
office  would  be  moved  by  the  Permanent  3eat  of  Government. 


Section  13170,  R.  3.  Mo.  1929,  provides  In  part 
as  follows: 

"The  principal  office  of  the  commissi  oner 
of  labor  and  industrial  inspection  shall 
be  kept  and  maintained  in  Jefferson  City 
Missouri,  ana  It  sh-.ll  be  the  duty  of  the 
board  of  permanent  seat  of  government  to 
furnish  suitable  rooms  therefor  in  the 
state  capitol.  **•*" 


You  want  to  know  who  is  held  responsible 
for  the  payment  of  rent  for  the  offioe  rooms  when  you  are 
required  to  move  for  the  period  that  the  Legislature  is  in 
session.  To  answer  your  inquiry,  it  calls  for  an  inter- 
pretation of  Section  13170,  suora. 


In  the  case  cf  3tate  v . ^ 
566,  246  3.  W.  189,  l.c.  194,  the  court  sa 


295  MO, 


" Usually  the  use  of  the  word  •shall* 
indicates  a mandate,  and  unless  there  are 
other  things  in  a statute,  it  indicates  a 
mandatory  statute.  **•*• 


In  this  statute  we  have, in  addition  to 
the  word  "shall",  the  word  "duty".  It  is  defined  in  Mords 
and  Phrases*  Judicially  Defined,  Volume  3,  p.  2284,  thus: 


•One's  duty  is  what  one  is  bound  or  under 
obligation  to  do." 
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And  In  the  case  of  Taylor  v.  ahlte. 
(Texas)  113  3.  554,  l.c.  556,  In  the  following  man- 

ner; 


"A  duty  is  but  an  obligation  to  perform 
some  act.  •***" 


In  the  case  of  Ash  v.  Chap.  It' , Noble 
Oil  & G.?s  Jomyaany.  96  Okla.  211,  2$i  Pac.  l.c.  179, 
the  Court/  in  cefining  the  term  "shall"  said: 

"•Shall*  ©hen  used  in  connection  with 
the  duty  to  be  observed  or  performed 
is  used  In  an  Imperative  sense,  and 
when  a right  or  benefit  depends  upon 
giving  it  a mandatory  meaning  it  cannot 
be  given  a nermissive  meaning.  Clark 
v.  Patterson,  214  111.  53S,  73  H.  E. 

806,  105  Am.  St.  Hep.  137;  Bay  State  3t. 

Ry.  Co.  v.  Woburn,  233  Mass.  201,  122 
N.  3.  268." 


By  virtue  of  Section  13170,  R,  S.  Mo. 
1929,  supra,  the  Commissioner  of  Labor  and  industrial 
Inspection  is  given  the  right  to  suitable  rooms  in  the 
State  Capitol,  and  it  is  made  the  duty  or  obligation 
of  the  Board  of  Permanent  Beat  of  Government  to  furnish 
same.  The  term  "shall"  is  used  in  connection  with  a 
"duty"  to  be  observed  or  performed  and  is  therefore  used 
in  an  imperative  sense,  and  cannot  be  given  a permissive 
meaning. 


However,  the  Board  of  Permanent  Seat 
of  Government,  by  virtue  of  Section  9156,  R.  3.  Mo.  1929, 
supra,  must  also  give  ear  to  the  following  language: 

"And  it  shall  be  the  duty  of  the  Commis- 
sioner of  the  Permanent  Seat  of  Government 
on  or  before  the  opening  day  of  each  term 
or  session  of  the  general  assembly  to 
have  all  such  committee  rooms,  offices  and 
apartments  cleared  of  all  other  occupants 
and  open  and  ready  for  the  use  of  the  general 
assembly  and  of  the  several  committees  there- 
of **•♦.* 


The  term  "shall"  is  also  used  here  in 
connection  with  a "duty"  to  be  performed  and  therefore 
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la  also  used  in  an  imperative  sense. 


Judge  Jailer  held,  in  the  case  of  John- 
ston v.  -if':- an.  265  Uo,  420,  l.o.  435,  178  3.  *.  159: 

"Statutes  are  not  to  he  construed  so 
as  to  result  in  an  absurdity  or  to  im- 
pose  unnecessary  burdens." 


He  have  seen  that  the  Board  of  Permanent 
Seat  of  Government  must  provide  suitable  rooms  in  the  State 
Oapitol  for  the  Department  of  Labor  and  Industrial  In- 
spection, and  are  further  directed  to  have  all  offices 
cleared  for  the  General  Assembly,  To  construe  the  term 
"shall " as  being  mandatory  upon  the  Commissioner  to  furnish 
suitable  rooms  In  the  State  Capitol  when  same  are  not  avail- 
able would  result  in  an  absurdity. 


In  the  case  of  State  v.  ;'alty.  66  3.  I. 
361,  l.o.  369,  166  Uo,  529,  our  dourt  in  defining  the  term 
"shall"  said: 

"That  the  word  'shall'  as  generally  used 
is  mandatory  may  be  conceded,  but  it  is 
a cardinal  rule  that  'the  intention  of 
an  act  will  prevail  over  the  literal  sense 
of  its  terns'  ( 3uth.  8t.  Const.  Seo.  219), 
otherwise  it  might  lead  to  absurd  conse- 
quences, which  could  but  be  the  result  in 
this  oase  if  the  statute  be  c >nstrued  ac- 
cording to  its  strict  letter." 


Vs  are,  therefore,  of  the  oolnlon  that 
the  intention  of  the  Legislature  was  to  make  it  mandatory 
upon  the  Board  of  Permanent  Seat  of  Government  to  furnish 
suitable  foome  for  the  Department  of  Labor  and  Industrial 
Inspection  only  if  same  vrere  available.  If  rooms  are  not 
available,  the  duty  of  the  Board  is  at  an  end  for  the  duty 
only  goes  to  furnishing  of  "suitable  rooms  therefore"  in 
the  State  Oaoitol." 


The  Legislature  made  no  provision  in  your 
appropriation  for  the  paying  of  rent  for  office  rooms.  Laws 
of  Missouri,  1933,  page  80,  sets  out  the  funds  appropriated 
to  your  department  and  it  provides: 
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Mrs. 


D.  Operation: 

General  expenses,  constating  of  communi- 
cation, printing  and  binding,  travel, 
other  general  expense 

Material  and  supplies:  Consisting  of 

stationery  and  office  supplies $7,590.00 


Lavs  of  ttisrourl,  Extra  Cession  (1933-34) 
page  10,  set 8 out  the  funds  appropriated  to  your  Depart- 
ment and  it  provides : 


D.  Vp, ft, t, ton: 

General  expenses,  consisting  of  communi- 
cation, printing  and  binding,  travel, 
other  general  expense....... 05, 000.00 


If  the  Legislature  intended  rent  to  be 
paid  for  office  rooms  by  the  Department  of  Labor  and  In- 
dustrial Inspection  it  would  have  provided  for  such. 


Article  X,  Section  19  of  the  Missouri 
Constitution  provides  that  money  is  to  be  paid  as  appro- 
priated and  reads  in  part  as  follows: 

"Mo  money  shall  ever  be  paid  out  of 
the  Treasury  of  this  State,  or  any  of 
the  funds  under  its  management,  except 
In  pursuance  of  an  appropriation  by  lav; 

• •••  M 


The  Court,  in  the  case  of  jtr fcp  ex  rel. 
Ivy vee  v.  cfonann.  207  3.  «.  64,  l.c.  65;  576  :.!o.  110, 

said: 


"for  it  is  fundamental  that  no  offioer 
in  this  State  oan  pay  out  the  money  of 
the  State,  except  pursuant  to  statutory 
authority  authorizing  and  warranting  such 
payment.  jaa r Two,  v.  Lamar.  361  Mo. 

171,  169  3.  r.  15,  Ann.  See.  1918  D.  740." 
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CONCLUSION. 


In  rlew  of  the  above  and  foresting,  we 
are  of  the  opinion  that  the  Board  of  Remanent  Seat  of 
Government  must  furnish  puitable  rooms  for  the  Depart- 
ment of  Labor  and  Industrial  Inspection  if  they  are  avail- 
able, and  if  same  cannot  be  obtained  in  the  State  Oanltol 
the  duty  of  the  board  is  at  an  end. 


The  Legislature  made  no  nrivleion  in 
your  appropriation  for  the  paying  of  rent  for  offloe 
roo as.  If  you  wish  to  rent  rooms  in  Jefferson  City  dur- 
ing the  period  the  Legislature  is  in  session,  it  will 
become  a moral  obligation  upon  the  art  of  the  Legislature 
to  appropriate  for  the  deficiency  but  there  is  no  legal 
obligation  imposing  a duty  upon  them  to  do  so 


Reepeotfully  submitted. 


A'.  GRK  3A  .TJE&3 
Assistant  Attorney-General . 


APPROVED: 


iffiT  itcHTTOHP 

Attorney-General . 
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COUNTY  COURT: 


Right  to  employ  assistant  counsel . 


Ron.  «V.  u.  Crockett, 
Trosocuting-Attorney  , 
New  London, Missouri • 


Dear  Sir: 


This  department  is  in  receipt  of  your  request 
for  an  opinion  dated  hove  .bar  23,  1934,  said  request  read* 
lng  as  follows i 

"The  personnel  of  our  county  court  changes 
on  January  1st ,1955.  About  thirty  days  ago 
the  present  oourt  entered  Into  a contract 
and  made  an  order  of  record  to  procure  the 
services  of  an  attorney  as  speolal  counsel 
to  assist  the  prosecuting  attorney  to  try 
to  obtain  a preference  for  the  county  as  to 
funds  amounting  to  above  *44 ,000.00  tied  up 
in  the  State  dank  of  New  London,  now  a 
closed  institution  and  in  the  hands  of  the 
State  finance  Department  for  purpose  of 
liquidation.  The  agreement  was  to  pay  a 
per  cent  on  ’he  contingent  basis  to  carry 
the  proceedings  thru  the  Circuit  Court  and 
thru  appellate  court,  if  necessary,  and  In 
the  event  of  failure  to  obtain  preference 
the  attorney  was  to  receive  a stipulated  sum 
for  his  expense  and  trouble.  The  last  day 
for  filing  claims  is  December  32th, 1934, 
ana  1 take  it  that  if  the  finance  Department 
refuses  to  allow  the  claim  at  all  then  it 
will  be  at  3e  ast  sixty  days  from  that  date 
before  suit  can  be  brought  and  in  the  mean* 
time  the  present  court  will  have  ended  their 
terms  and  the  new  court  will  have  been  in- 
stalled, If  the  ] lnonce  department  allows 
the  claim  as  a common  claim,  than  1 take  it 
the  circuit  court  would  have  jurisdiction 
and  could  hear  the  matter  at  any  time  there- 
after and  if  the  court  decided  not  to  allow 
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preference,  then  the  county  could  appeal 
but  It  would  seem  that  the  appeal  could 
hardly  be  completed  before  January  1st,  and 
could  not  be  heard  In  appellate  court  for 
a long  time  thereafter. 

The  question  is,  has  the  presont  court 
authority  to  hire  special  counsel  In  a county 
of  this  size,  viz  10704,  according  to  last 
census?  2nd.  Can  the  present  court 
hire  a party  to  do  something  that  will  not 
be  completed  and  perhaps  not  begun  during 
their  term  of  office?  3rd.  «ould  the 
Incoming  court  be  bound  to  carry  out  the 
contract  of  the  present  court?" 


The  county  court  of  a county  Is  In  charge  of  the  property  and 
management  thereof  in  its  respective  county.  Section  2078, 

H.  S,  Mo.  1929,  sets  forth  this  power  as  follows i 

"The  court  shall  have  control  and  management 
of  the  property,  real  and  personal,  belong- 
ing to  the  county,  and  shall  have  power  and 
authority  to  purchase,  lease  or  receive  by 
donation  any  property,  real  or  personal, for 
the  use  and  benefit  of  the  county)  to  sell 
and  cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sale  to 
the  use  of  the  same,  and  to  audit  and  settle 
all  demands  against  the  county." 

The  control  and  management,  above  referred  to.  Implies 
certain  contractual  powers,  among  them  being,  1 believe,  the 
right  to  employ  additional  counsel  where  the  situation  justi- 
fies the  ssna.  1 can  find  no  statutory  prohibition  to  this 
course,  or  that  the  county  court  Is  In  any  different  position, 
than  a private  individual  seeking  to  contract.  The  county 
court  is  In  the  position  of  any  other  contracting  Individual, 
other  than  for  what  statutory  limitations  are  placed  upon 
said  court. 

A brief  discussion  of  this  proposition  Is  contained 
in  L.  R.  A.  1917D,  page  255,  which  reads  as  follows t 

"In  Missouri  the  oourt  seems  to  be  In  con- 
fusion upon  the  question.  It  was  held  In 
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Thrasher  v.  Greene  County  (1885)  87  o.  419, 
and  In  Thrasher  v.  Greene  County  (1891)  105 
aio.  244,  16  5.  W.  955,  that  the  county  court 
nay  by  statute. enploy  attorneys  to  aid  the 
prosecuting  attorney  in  any  civil  business. 

In  butler  v.  Sullivan  County  (1891)  108  ^o« 

630,  18  S.  7.  1142,  It  was  held  that  the 
county  court  might  not  employ  special  coun- 
sel to  prosecute  suits  for  taxes  on  railroad 
property,  this  being  the  duty  of  the  prose- 
cuting attorney,  although  the  collector  ml  ht 
appoint  an  assistant  attorney  vlth  the  approval 
of  the  county  court,  the  court  stating  that 
the  county  court  was  not  a general  agent  and 
had  only  statutory  power,  and  that  the  statute 
referred  to  in  the  Thrasher  Cases  had  been 
repealed.  but  In  Reynolds  v.  Clark  County 
(1901)  162  j»o.  680,  63  S.  W.  382,  the  court, 
not  referring  to  the  cutler  Case,  although 
It  was  cited  by  counsel,  held,  on  the  authority 
of  the  Thrasher  Cases,  that  the  county  had  the 
cower  to  employ  unofficial  counsel  In  a civil 
suit  •" 

The  Reynolds  case  (supra)  and  other  cases  herein- 
after cited,  removes  the  doubt,  as  has  been  expressed  in  the 
abome  authority.  The  Heynoldr  case  (supra)  was  a case  In 
which  the  coontv  was  sued  for  *>50,000  on  some  coupons  and 
interest.  The  county  court  contracted  with  Reynolds  to  de- 
fend the  matter.  Reynolds  was  successful  in  what  court 
procedure  was  undertaken,  and  the  county  court,  without 
consultation  with  Reynolds,  compromised  and  settled  the  claim, 
and  Reynolds  sued  for  the  balance  of  his  attorney  fee.  The 
county  court  defended  plaintiff's  claim  on  the  ground  that  the 
county  court  had  no  power  to  employ  plaintiff  as  attorney  In 
said  matter. 

The  Court  mentioned  the  Thrasher  Cases  (supra)  and 

saldt 


"The  county  court,  therefore,  had  the  power 
to  make  the  contract,  which  contract,  when 
made,  bound  the  county,  end  placed  It  on  the 
same  plane  of  liability  and  on  the  same  basis 
as  to  incidents  and  consequences  flowing  from 
such  liability,  as  other  contracting  parties 
are  placed.  Among  such  incidents  and  con- 
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sequences  le  this  one:  That  If  a party 
employs  an  attorney  to  bring  or  defend 
a suit,  and  such  suit  is  brought  or  de- 
fended;  such  party  cannot,  while  the  suit 
is  pending,  dismiss  the  suit,  if  he  is 
plaintiff,  or  compromise  it,  if  defendant, 
and  then  refuse  to  pay  his  attorney  as 
previously  agreed  upon.  This  view  1b 
announced  by  all  the  courts. 

In  the  language  of  one  of  those  cases,  'It 
vould  be  most  unjust  that  the  defendant, by 
a compromise  with  the  advene  party , should 
snatch  from  the  plaintiff  the  fruits  of  his 
labor,  and  deprive  him  of  the  power  of  per* 
forming  his  contract.’  (aunt  v.  Test ,8  Ala. 
<*.».)  713). 

r'urthormore , as  the  act  of  defendant  prevented 
performance, it  will  be  assumed  that  the  ser- 
vice would  have  been  performed  as  agreed  upon. 
(Me  .lhtnney  v.  Kline,  6 Mo.  *pp.  94) . 

Judgment  was  reversed  and  cause  remanded  with 
instructions  to  enter  Judgment  for  the  amount 
of  plaintiff’s  demand." 


In  the  Jase  of  State  ex  rel  v.  cutler  County, the 
following  comment  is  made  by  the  court,  164  Mo.  page  214,  1. 
219: 


"There  is  something  in  the  nature  of  the 
services  of  an  attorney  at  law  that  renders 
a contract,  calling  for  the  performance  of 
the  same,  peculiar,  Ahen  the  performance 
of  the  services  has  beon  entered  upon  and 
then  cut  off  by  the  willful  act  of  the 
client,  and  the  services  continued  by  another, 
it  is  not  only  often  impossible  to  determine 
the  value  of  the  services  up  to  the  time  of 
his  dismissal, but  also  even  the  effect  of  the 
employment  Itself  on  the  ultimate  result  of 
the  case.  And  under  such  conditions  it  has 
been  held  that  the  attorney  was  entitled  to 
recover  the  full  contract  price  as  if  he  had 
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performed  all  that  he  agreed  to  do." 


In  the  case  of  borrow  v.  Pike  County,  169  do.  (1905), 
page  610,  the  power  of  the  county  court  was  conceded  to  employ 
counsel.  Ko  attack  was  made  upon  any  inherent  or  statutory 
lack  of  power  of  the  county  court  to  rake  a contract  employing 
an  assistant  attorney. 

jn  view  of  the  case  law  I have  above  set  forth,  we  are 
of  the  opinion  that  the  county  court  has  authority  to  hire 
assistant  counsel  to  assist  In  the  prosecution  or  defense  of  any 
substantial  rights  of  the  county;  that  the  present  county  court 
has  the  right  to  enter  Into  such  a contract  for  attorney  ser- 
vices, and  that  the  same  would  be  blndln;:  upon  any  future  county 
court,  if  the  contract  is  reduced  to  writing  end  proper  orders 
are  made  end  entered  on  the  records  of  the  court. 


Respectfully  submitted. 


HARKT  G.  WALTIbh,  Jr. 

Assistant  Attorney  eneral. 


APPROVED* 


m WKTTEiTcK — 

Attorney  General. 
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DOG  ZAXi  OPERATION  OK  LOCAL  OPTION  LArf. 


.A 

December  21,  1934. 


Honorable  W.  >. . Crockett, 
Attorney  at  law. 

Mew  London,  Missouri. 

Dear  Siri 


This  is  to  acknowledge  reeeipt  of  your  request  for  an  opinion 
dated  November  23,  1934,  'which  reads  as  follows t 

"At  the  November  election  the  proposition  to  lieense 
dogs  was  submitted  to  the  voters  of  this  county  and 
carried  by  a good  majority,  and  the  County  Clerk  has 
published  the  result  of  such  eleotion  on  that  propo- 
sition, and  same  is  now  a law  in  this  oounty. 

.■hen  shall  the  officers  of  this  oounty  prooeed  to 
collect  such  license  fees  and  alien  can  metal  plates, 
eto.,  as  required  by  such  law,  be  had,  and  what  pro- 
portion of  the  yearly  fee  should  be  oolleoted,  if  any? 

It  seems  that  the  year  would  begin  July  1st  next, 
rihat  is  our  status  from  the  present  until  that  date?" 

This  is  purely  & statutory  proposition  and  we  must  be  govern- 
ed by  Article  12  in  its  entirety,  diich  begins  with  Section  12872,  li.  S.  Mo. 
1929,  and  inoludes  Section  12881,  R.  S.  Mo.,  1929. 

The  law  is  operative  from  the  time  the  publication  is  made, 
giving  the  result  of  the  eleotion.  Seetion  12881,  R.  3.  Mo.,  1929  reads  in 
part  as  follows! 


********  if  the  majority  of  the  votes  oase 
upon  the  subjeot  be  in  favor  of  license  tax  on  dogs, 
the  county  court  shall  spread  the  result  of  such 
election  upon  its  records  and  give  notioe  thereof  by 
publication  in  some  newspaper  printed  and  published  in 
such  oounty  and  such  law  shall  become  operative  from 
the  time  such  publication  is  made." 


The  process  of  issuing  dog  licenses  and  seeuring  the  required 
metal  discs  is  fully  set  forth  in  Sections  12874  and  I2876,  R.  S.  Mo.  1929, 
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Honorable  • ...  Crockett , 


which  nuat  be  done  in  cooperation  with  tho  off  loo  of  the  ^oo  rotary  of  dt&te , 
and  the  County  Clark. 

In  conoluaioa*  it  la  our  opinion  that  tho  dog  owora  of  your 
eounty  are  aubject  to  a tax  of foot Its  Cron  tho  data  of  the  publication  of 
tho  roaulta  of  tho  o loot ion.  Ihat  tho  natal  diaoa , lioonao  rooeipta  and 

oto#f  oust  be  aoeured  from  the  Off loo  of  tho  Ceorotary  of  State. 


Reapootf  illy  outfitted, 


HARRY  0.  iVALTHER,  JR,  , 

Aaaiatant  A<ctorney»Ooneral 


AP. 'SOWED* 


SOY  ttoXIYTRIC*, 

Attome.  -Gcnoral . 


TAXATION: -County  Court  has  no  right  to  accept  taxes  in  escrow  from 
taxpayer  to  avoid  penalties,  where  taxpayer,  by  suit 
seeks  to  avoid  the  taxes . 


January  17#  1934 • 


PILED  20 


Mr.  Elliott  M.  Dampt, 
Prosecuting  Attorney, 
Jefferson  City,  Missouri. 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

"A  Cole  County  taxpayer,  claiming  excemption 
under  a statute  of  this  State,  sought  to 
enjoin  the  county  collector  from  collecting 
the  tax.  The  Circuit  Court  sustained  the 
collector,  and  the  case  is  now  pending  on 
appeal,  in  the  Supreme  Court. 

On  December  28  last,  the  same  taxpayer, 
claiming  the  same  exemption,  offered  to 
deposit  the  amount  of  the  1933  tax  in 
escrow,  the  amount  to  be  retained  by  the 
county  in  the  event  the  Supreme  Court  de- 
cides the  former  case  against  the  taxpayer; 
otherwise  the  amount  to  be  returned  to  the 
taxpayer.  The  object  of  this  offer  and 
tender  is  to  avoid  the  penalty  of  one  per 
cent  per  month  in  the  event  the  contention 
of  the  taxpayer  should  be  sustained  by  the 
Supreme  Court  in  the  case  now  pending  there. 

How  the  County  Court  the  right  to  accept 
this  fund  in  escrow  tinder  the  conditions 
above  stated? 

I am  at  a loss  as  to  how  to  advise  the 
County  Court  in  this  matter,  and  will  be 
greatly  obliged  to  you  for  your  opinion." 

You  inquire  whether  a taxpayer  who  desires  to  litigate 
the  validity  of  some  taxes  may  pay  the  amount  of  the  taxes  in 
question  in  escrow  and  thereby  avoid  the  payment  of  the  penalty 
of  Interest.  Section  9914,  R.  S.  Mo.  1929#  provides  as  follows: 

"If  any  taxpayer  shall  fail  or  neglect  to 
pay  such  collector  his  taxes  at  the  time 
and  place  required  by  such  notices,  then 
it  shall  be  the  duty  of  the  collector,  after 
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the  first  day  of  January  then  next  ensuing, 
to  collect  and  account  for,  as  other  taxes, 
an  additional  tax,  as  penalty,  of  one  per 
cent  per  month  upon  all  taxes  collected  by 
him  after  the  first  day  of  January,  as 
aforesaid;  and  in  computing  said  additional 
tax  or  penalty,  a fractional  part  of  a month 
shall  be  counted  as  a whole  month.  Collect- 
ors shall,  on  the  day  of  their  annual  settle- 
ment with  the  county  court,  file  with  said 
court  a statement,  under  oath,  of  the  amount 
so  received,  and  from  whom  received,  and 
settle  with  the  court  therefor:  Provided, 
however,  that  said  interest  shall  not  be 
chargeable  against  persons  who  are  absent 
from  their  homes,  and  engaged  in  the  mili- 
tary service  of  this  state  or  of  the  United 
States,  or against  any  taxpayer  who  shall 
pay  his  taxes  to  the  collector  at  any  time 
before  the  first  day  of  January  in  each  year; 
provided,  that  the  provisions  of  this  sec- 
tion shall  apply  to  the  city  of  St.  Louis, 
so  far  as  the  same  relates  to  addition  of 
said  interest,  which,  in  said  city,  shall 
be  collected  end  accounted  for  by  the 
collector  as  other  taxes,  for  which  he  shall 
receive  no  compensation.  Whenever  any 
collector  of  the  revenue  in  the  state  fails 
or  refusfc3  to  collect  the  penalty  provided 
for  in  this  section  on  state  and  county 
taxes,  it  shall  be  the  duty  of  the  state 
auditor  and  county  clerk  to  charge  3uch 
collectors  with  the  amount  of  Interest  due 
thereon,  as  shown  by  the  returns  of  the 
county  clerk,  and  such  collector  shall  be 
liable  to  the  penalties  as  provided  for  in 
section  9928." 

Section  9962,  R.  S.  Mo.  1929 , provides  as  follows: 

MAny  party  interested  in  any  tract  of  land 
or  town  lot  may  pay  the  taxes,  interest  arid 
costs  thereon,  after  the  commencement  of  suit, 
and  before  sale,  by  paying  to  the  collector 
the  amount  of  such  taxes  and  interest,  and 
by  payment  to  the  circuit  clerk  of  all  costs 
thereon;  and  if  execution  has  been  issued, 
the  same  may  be  paid  to  the  sheriff,  who 
shall  forthwith  pay  such  taxes  and  interest 
to  the  proper  collector,  and  the  costs  to 
whom  the  same  are  due . " 

Under  Section  9914  above,  a penalty  of  one  per  cent 
per  month  is  added  to  all  taxes  not  paid  on  the  first  day  of 
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January,  except  those  persons  who  are  absent  from  their  home 
or  engaged  in  military  service.  The  section  provides  that 
whenever  the  collector  refuses  to  collect  the  penalty,  the 
collector  himself  shall  be  responsible  for  the  penalties . 
Section  9962  provides  that  where  a suit  has  been  commenced 
to  foreclose  a tax  lien  on  land,  that  before  3ale  the 
interested  party  may  stop  the  suit  by  paying  the  amount  of 
the  taxes  and  interest,  plus  costs.  It  is  apparent  from  the 
two  above  sections  that  it  is  the  intention  of  the  Legisla- 
ture that  the  interest  must  be  paid,  unless  the  taxes  are 
paid  on  or  before  the  first  day  of  January,  unless,  as  in 
very  recent  times,  the  interest  and  penalties  have  been 
waived  by  the  Legislature.  To  hold,  therefore,  that  a litigant 
may  contest  the  right  of  the  State  of  County  to  collect  a 
tax  and  avoid  the  paying  of  the  penalties,  there  must  be 
some  provision  in  the  statute  which  authorizes  such  procedure . 
We  not  only  do  not  find  any  provision  which  gives  such  a 
right  to  the  litigant,  but  the  policies  expressed  in  the 
above  section  indicate  that  the  only  way  the  penalties  may 
be  escaped  is  by  paying  the  taxes  by  the  first  day  of  January. 

If  the  taxpayer  desires  to  litigate  the  State's  or 
County's  right  to  collect  taxes,  then  he  must  take  the  burden 
of  having  to  pay  the  penalties  along  with  every  other  tax- 
payer who  neglects  or  refuses  to  pay  his  taxes  when  due. 
However,  such  litigants  usually  pay  taxes  under  protest  and 
sue  to  recover  them  back,  but  that  is  a matter  about  which 
the  individual  should  consult  his  private  attorney.  There 
is  certainly  no  provision  that  entitles  him  to  pay  the 
money  in  escrow,  thereby  avoiding  the  penalties. 

It  is  therefore  the  opinion  of  this  Department  that 
the  County  Court  has  no  right  to  accept  taxes  In  escrow  in 
order  that  persons  seeking  to  invalidate  the  tax  by  suit  may 
be  relieved  from  paying  the  penalties. 

Very  truly  yours. 


APPROVED: 


Assistant  Attorney  General 


Attorney  General 


•7  . 


JTTj 


t ■ 

OUUTY  BUDGET  LAW : ) 

) 

PROBATE  JUDGE:  ) 


. - . 

County  budget  law  governs  payment  of'  expenditures 
of  probate  court  for  supplies  purchased. 


January  Id,  1954. 


Hon.  Elliott  M.  Eawpf 
Prosecuting  attorney 
Cole  County 

Jefferson  City,  Missouri 


Dear  Mr.  D&mpft 


This  office  acknowledges  receipt  of  your  letter  dated 
January  10th,  1934,  as  follows: 

"we  would  appreciate  your  opinion,  which  has 
been  requested  by  the  Probate  Judge  of  this 
County,  as  to  whether  the  Session  Acts  of 
1935,  page  540,  relative  to  Political  Sub- 
divisions, and  providing  for  a county 
budget  in  certain  counties,  spiles  to  the 
FTobete  Judge,  and  die  court,  and  if  it 
does  away  with  Seotlona  8066,  8067  Revised 
Statutes  of  Missouri,  1989.” 


X. 

PROBATE  COURT. 

Ssction  8046,  R.  S.  Mo.  1989,  provides: 

"A  probats  court,  which  shall  be  e court  of 
record,  and  canal at  of  one  judge,  la  here- 
by established  in  the  city  of  St.  Louis, 
and  in  every  ooumty  in  this  state." 


Section  11788,  R.  S.  Mo.  1989,  in  part  provides: 

"The  Judges  of  probate  courts,  respectively, 
shall  be  allowed  fees  for  their  services 
ee  follows: 

(Then  follows  a list  of  fees  such  way  charge.)" 
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And  further, 

"Provided  further,  that  whenever,  after  deduct- 
ing all  reasonable  and  necessary  expenses  for 
elerk  hire,  the  amount  of  fees  eolleeted  la 
any  one  calendar  year  by  or  for  any  one  prebate 
Judge  in  any  county  in  this  state,  during  his 
tern  of  office,  and  irrespective  of  the  date 
of  accrual  of  such  fees,  shall  exeeed  a sun 
equal  to  the  annual  conpensation  in  the  aggre- 
gate from  all  sources  and  for  all  duties  by 
virtue  of  the  office,  except  the  $1,200.00 
allowed  for  expenses  when  holding  circuit  court 
in  other  counties,  provided  by  law  for  a judge 
of  the  circuit  court  having  jurisdiction  in  such 
county,  then  it  shall  be  the  duty  of  such  probate 
Judge  to  pay  such  excess  less  ten  per  cent, 
thereof,  within  thirty  days  after  the  expiration 
of  such  year,  into  the  treasury  of  the  county 
in  which  such  probate  Judge  holds  office,  for  the 
benefit  of  the  school  fund  of  such  county,  etc.* 


The  probate  Judge  of  Cole  County  receives  no  salary  or  eoapen- 
sation  as  sush  from  the  county  for  his  services.  His  office  is  strictly 
on  a fee  basis  which  conpensates  him  for  his  services.  The  fees  paid 
to  the  probate  Judge  are  not  for  any  function  of  government  performed  by 
hln  for  the  county.  But  he  is  not  allowed  to  retain  all  the  fees  he 
collects  if  such  exceeds  "the  annual  compensation  in  the  aggregate 
from  all  sources  and  for  all  duties  by  virtue  of  the  office,  except 
the  $1,200  allowed  for  expenses  when  holding  circuit  court  in  other 
counties,  provided  by  law  for  a Judge  of  the  circuit  court  having 
Jurisdiction  in  such  county." 

State  ex  rel.  Jasper  County  v.  Gass  et  al.,  296  S.  W.  451. 

Macon  County  v.  *11 liens,  224  3.  V.  835. 


II. 

PROBATE  JUDGE  HOT  A COUITY  OFFICE*. 

The  Supreme  Court  of  Missouri,  en  banc,  in  state  ex  rel. 
Buchanan  County  v.  Inel,  242  Mo.  295,  held  that  a probate  Judge  was 
not  a county  officer.  We  quote  therefroa,  1.  c.  500 t 
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"The  words  ’county  ofTiooro'  hare  two  well 
defined  meanings.  In  their  most  general 
sense,  they  apply  to  officers  whose  terri- 
torial jurisdiction  is  coextensive  with  the 
ceuaty  for  which  they  are  elected  or  appointed. 

In  a mere  precise  and  restricted  sense,  those 
words  mean  officers  'by  whoa  the  county  per- 
forns  its  usual  political  functions,  its 
function  of  government. ' (Sheboygan  County  v. 
Parker,  70  U.  S.  93,  1.  c.  96.). 

And  further,  pages  801-308 t 

"Judges  ef  the  prebate  court  are  not  charged 
with  the  perforaanse  of  any  governmental 
functions  of  the  counties  for  which  they  are 
elected)  in  fact,  some  of  them  do  not  have 
jurisdiction  coextensive  with  the  counties 
where  their  offiees  are  held.  Their  functions 
are  to  administer  the  laws  pertaining  to 
estates  of  deceased  persons,  alnors  and  persons 
of  unsound  nind. 

From  the  context  of  said  section  18  of  article 
9,  supra,  it  will  be  seen  that  there  is  very 
little  if  any  better  reason  for  classifying 
probate  judges  as  'county  offleers*  than  for 
so  designating  judges  of  the  circuit  court 
when  their  circuits  arc  composed  of  a single 
county. 

After  a careful  review  of  said  section  18  ef 
article  9 of  the  Constitution  of  Missouri,  we 
arc  fully  convinced  that  it  was  not  intended  to 
embrace  or  include  judges  of  probate  oeurtsf 
and  that  in  holding  that  it  does  embrace  those 
officers,  the  case  of  Henderson  v.  Koenig,  supra, 
is  erroneous,  and  the  same  is  therefore  overruled." 


II X. 

DUTY  OP  COUMTY  TO  FURMISH  "MIXES  ARLES"  TO  PROBATE  COURT. 

Section  8066  R.  S.  Mo.  1989,  provides s 

"Every  probate  court  shall  have  a seal  of 
offioe,  of  some  suitable  device,  the  expense 
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of  which,  and  the  necessary  expense  incurred 

by  aald  court  for  books,  stationary,  furni- 
ture, fuel  and  other  necessaries,  shall  be 
paid  by  the  county," 

Section  2067  R.  S.  Mo,  1929,  provides t 

"It  shall  be  the  duty  of  the  eounty  court, 
at  the  expense  of  the  county,  to  provide 
for  the  Judge  of  probate  an  office  at  the 
eounty  seat,  and  in  the  elty  of  St,  Louis 
in  such  place  as  nay  be  provided  by  the 
municipal  assembly  thereof,  except  in  counties 
where  such  courts,  for  the  transaction  of 
probate  business,  are  now  held  at  a place 
other  than  the  oounty  seat}  and  in  such  counties 
he  shall  also  keep  an  office  at  the  places  where 
courts  are  now  held,  in  which  places  he  shall  keep 
all  the  books,  records  and  papers  pertaining  to 
business  there  transacted,  and  the  seal  of  said 
court,  " 


The  supreme  Court  of  Missouri  in  an  early  case  (1^83),  Common 
v,  Lafayette  County,  79  Mo,  223,  1.  c.  226,  in  construing  above 
sections  said : 


"ffith  respect  to  the  other  and  only  remaining 
question,  section  1184  provides  (and  the  law 
was  the  cams  when  the  furniture  was  purchased) 
that  'every  probate  court  shall  have  a seal, 

« * the  expense  of  which  and  the  n 

expenses  incurred 
stationery 
the 


office,  was  properly 
who  found  that  it  was. 


In  Motley  v.  Pike  County,  233  Mo,  42,  1,  c,  46,  the  court 


saids 


"It  was  admitted  that  each  charge  in  the  aoeouat 
was  reasonable.  It  is  clear  that  under  the 


Hi 
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statute,  the  olaintiff  la  entitled  to  thla 
item  of  tha  account  under  tha  haad  of  'other 
necessaries. • The  statute,  section  4065, 
Revised  Statute*  1909,  reads:  'Every  probata 
court  shall  have  a seal  of  of flea,  of  sons 
suitable  device,  tha  expense  of  which,  and 
tha  necessary  expanse  incurred  by  said  court 
for  books,  stationary,  furniture,  fuel  and 
other  nacaaeartee.  shall  be  paid  by  the 
c o j .n  ty  . 


Ewing  v.  Ver  ion  County,  216  Mo.  681. 


IV. 

COUTfTY  BUDGET  LAV. 

Lava  of  Missouri,  1955,  page  540,  enate  Bill  Ho.  154, 
Approved  May  12,  1955,  is  tha  "County  Budget  Law."  Kota  this  con- 
tained in  Section  It 

« 

"This  aot  any  be  cited  and  queted  as  tha  county 
budget  law." 


Thus,  whan  we  refer  to  the  county  budget  law  in  this  opinion 
it  should  be  understood  to  naan  that  law  found  at  page  540,  Laws  of 
Missouri,  1935. 

Section  1 of  tha  eounty  budget  law  provides  in  part  as 

follows t 

"All  counties  now  or  hereafter  having  a popu- 
lation of  60,000  inhabitants  or  less,  accord- 
ing to  the  last  federal  decennial  census,  shall 
be  governed  by  Sections  1 to  8 inclusive,  of 
this  aet.” 

Cole  County,  according  to  the  last  federal  decennial  census  has  a 
population  of  50,848  inhabitants. 
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Section  9 of  said  act  raada  as  folio vs: 

"In  all  counties  in  this  state,  now  or  here- 
after having  a population  of  nore  than  50,000 
inhabitants,  according  to  the  last  federal 
decennial  census,  the  presiding  judge  of  the 
county  court  shall  be  the  budget  officer  of 
such  county,  or  the  county  court  In  any  such 
county  nay  decimate  the  county  elerk  as 
budget  officer.  The  budget  officer  shall 
receive  no  extra  compensation  for  his  duties 
under  this  as t,  and  Sections  9 to  SO  inclusive 
of  this  let  shall  apply  to  such  Corn tics." 


Therefore,  the  first  8 sections  end  Section  SS  of  said  sot 
pertain  to  you r inquiry. 


Section  £2  provides  as  follovs: 

"All  lavs  or  parts  of  lavs  and  expressly  sections 
9874,  9965  and  9984  in  so  far  as  they  conflict 

are  hereby  repealed." 


Section  1 has  this  provisioai 

"..henovsr  the  tern  revenue  is  used  in  this  act 
it  shall  os  uaderstood  and  taken  to  mean  the 
ordinary  or  general  revenue  to  be  used  for 
the  currsnt  expenses  of  the  county  ss  is 
provided  by  this  set  regardless  of  the  source 
from  vhlch  derived.  The  county  courts  of  the 
several  counties  of  this  stats  are  hereby 
authorised,  eapovered  and  directed  and  it 
shall  be  thair  duty,  at  the  regular  February 
term  of  said  court  in  every  year,  to  prsoare 
and  enter  of  record  and  to  fils  with  the 
oouaty  treasurer  end  the  state  auditor  a 
ouuget  of  estimated  receipts  and  expenditures 
for  the  year  beginning  January  1,  and  ending 
December  51.  Etc." 


And  further, 

"The  county  court  shall  classify  proposed 
expenditure#  according  to  the  classification 
herein  provided  end  priority  of  payment  shall 
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bo  adequately  provided  according  to  the 
•bid  classification  and  such  priority  shall 
bo  sacredly  presorted. * 


It  is  thus  soon  that  tho  county  court  is  responsible  to 
tho  preparing  of  a budget  and  to  classify  and  pay  expenditure*  in 
the  order  set  out  in  Section  £ of  the  act.  Section  S of  the  act 
provides  a classification  of  the  proposed  expenditures  in  the 
following  order  i 

Class  It  Insane  pauper  patients  in  state  hospitals. 

Class  St  Expense  of  conducting  circuit  court  and 
elections,  jurors,  witnesses,  incidental 
court  costs,  judges  and  clerks  of  election 
and  other  expenses  of  elestlon  chargeable 
against  the  county. 

Class  St  Repair  and  upkeep  of  bridges. 

Class  4 t fay  of  salaries  of  officers  and  office  expense* 

Class  5t  Contingent  and  energency  expense. 

Class  ft  The  other  expenses. 


Section  5 of  the  county  budget  act  provides  in  part  as 

followst 

"It  is  hereby  nade  the  express  duty  of  every 
officer  clalning  any  paynsnt  for  salary  or 
supplies  to  furnish  to  the  elerk  of  the  county 
court,  on  or  before  the  fifteenth  day  of 
January  of  each  year  an  Itenised  sta tenant  of 
the  estinated  anount  required  for  the  paynent 
of  salaries  or  any  ether  expense  for  personal 
service  of  whatever  kind  during  the  current 
year  etc." 

And  further, 

"Officers  who  are  paid  in  whole  or  in  part 
other  than  out  of  the  ordinary  revenue,  whether 
paid  by  fees  or  otherwise,  shall  subnit  an 
estiaate  for  supplies  in  the  sane  manner  as 
officers  who  are  paid  a salary  out  of  ordinary 
revenue.  Etc.” 


fl 
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And  farther, 

"Ho  offieer  shall  receive  any  salary  or  allow- 
ance for  supplies  until  all  the  information 
required  toy  this  section  shall  have  been 
fumi  shed.  Fte. " 


Section  • provides  in  part  pertinent  the  followings 

"lot  later  than  the  15th  day  of  January  of  each 
year,  every  offieer  who  expects  to  slain  pay 
for  services  or  to  receive  supplies  to  be 
paid  for  from  county  funds  shall  submit  to  the 
county  clerk  the  information  hereinafter 
specified.  (If  state  funds  are  received  or 
expected  to  be  received  for  all  or  any  part 
of  the  expense  such  shall  be  considered  as 
county  fwmds  for  the  purpose  of  this  request.) 
Etc." 


Section  8 provides  in  part  pertinent  the  following: 

"It  is  hereby  made  the  first  duty  of  the  county 
court  at  its  regular  February  term  to  go  ever 
the  estimates  and  revise  and  amend  the  same 
in  such  way  as  to  promote  efflciemey  and 
economy  la  county  government.  The  court  may 
alter  or  change  any  estimate  as  public  interest 
say  require  and  to  balance  the  budget,  first 
giving  the  person  preparing  supporting  data  an 
opportunity  to  be  heard  but  the  county  court 
shall  have  no  power  to  reduce  the  amounts 
required  to  be  set  aside  for  classes  1 and  S 
below  that  provided  for  herein.  Etc." 


One  of  the  purposes  of  the  budget  law  is  to  put  the  county 
on  a cash  basis.  It  provides,  among  other  things,  the  oounty  court 
shall  classify  proposed  expenditures  in  a definite  order  (Secs.  1 and 
8).  Likewise,  the  oounty  court  shall  show  the  estimated  expenditures 
in  the  sane  manner  (See.  5).  It  is  the  duty  of  the  court  to  go  over 
the  estimates  and  revise  and  amend  them  to  promote  efficiency  and 
economy  (See.  8).  and  said  court  may  (after  hearing)  alter  or  change 
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on  ootiaoto  oo  nubile  interest  any  require.  And  in  order  for  the 
county  court  to  bore  o knowledge  of  the  need  of  the  offleeo  for 
money  out  of  the  oounty  treasury  for  salaries  and  supplies,  it  io 
node  the  duty  of  these  persons  (officers)  who  id  11  receive  sonsy 
for  sold  purposes  to  supply  this  inforantion  to  the  county  court 
(Secs.  8 and  6).  lots  this  aoadotory  provision  of  Section  8i 

•Any  order  of  the  county  court  of  any  county 
authorising  and/or  directing  the  issuance 
of  any  warrant  contrary  to  any  provision  of 
this  act  shall  be  void  and  of  no  binding 
force  or  effect}  and  any  county  clerk,  county 
treasurer,  or  other  officer,  participating 
in  the  issuance  or  payment  of  any  such 
warrant  shall  be  liable  therefor  upon  his 
official  bond*" 


V. 

COSCLUSIOI. 

Thus,  we  conclude  that  while  (1)  the  probate  judge  is  not 
a oounty  officer  (2)  the  county  oust  pay  for  "all  necessaries"  used 
by  the  probate  court}  (5)  neither  nay  the  county  liait  the  probate 
judge  to  the  purchase  of  "necessaries”  for  his  of flee;  (4)  the 
probate  court  does  not  haws  to  obtain  an  order  from  the  county  court 
to  purchase  articles  of  "necessaries"}  and  (6)  the  county  budget  cat 
dees  not  repeal  Sections  £086  and  $067,  supra. 

let,  we  conclude,  and  it  is  our  opinion,  that  the  county 
budget  law  applies  to  the  probate  court  as  to  the  payment  for  supplies 
(articles  of  "necessaries").  True,  the  oounty  court  must  pay  for 
"necessaries"  for  the  probate  court  but  the  budget  aet  says  in  what 
manner,  how  and  when  moneys  shall  bo  paid  for  same.  Thus  the  probate 
court occupies  a dual  status,  (a)  as  to  compensation,  and  (b)  payment 
for  supplies* 

(a)  As  to  compensation,  the  probate  judge  is  not  governed  by 
the  budget  law  (being  on  a fee  basis  and  not  a county  officer). 

(b)  As  to  payment  for  supplies,  the  budget  ast  applies  (Secs. 
8,  6 and  8). 

Mots  we  are  using  the  word  "payment."  In  other  words, the 
practical  effect  is  this:  The  "necessaries*  may  be  purchased  and 
must  be  paid  by  the  county,  but  payment  for  same  could  not  be  made 
unless  provision  was  aada  and  included  in  the  estimated  expenditures* 
In  other  words,  provision  must  be  mads  in  the  budget  law  to  care  for 
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the  so  our chases,  and  if  no  provision  is  included  for  their  nay  men  t 
aaae  could  not  be  paid* 

■Vhat  ve  havo  atteapted  to  do  is  to  harmonise  the  sections 
of  the  budget  act  and  those  pertaining  to  the  probate  court* 

The  supreme  Court  in  State  ▼.  Preeland,  500  S.  7.  676,  haring 
this  to  say: 

"’’hen  different  eections  of  the  statutes  bear 
on  the  subject  it  is  a rule  of  construction 
that  suoh  sections  aust  be  harmonised  if 
possible* * 


VI. 

C JlSTITUTI  0IAL.ITT. 

As  to  the  constitutionality  of  the  oounty  budget  lav  ve  do 
not  express  at  this  tiae  our  opinion*  Severer,  ve  are  informed  from 
press  reports  that  the  Circuit  Court  of  Jackaen  County  has  declared 
said  aet  unconstitutional  because  of  matters  contained  therein  vhieh 
are  not  geraane,  or  found  in  the  title  thereof.  Pur the r,  this  office 
on  May  11th,  1951,  by  an  official  opinion  addressed  to  Hie  Excellency, 
the  Oorernor,  declared  this! 

"In  so  far  as  Sections  9 to  20  both  inclusive, 
of  the  bill  nay  seek  to  oust  the  oounty  court 
of  any  Jurisdiction  to  transact  all  of  the 
business  in  the  county,  than  such  parts  of 
the  act  in  that  respect  vould  be  of  no  effect. 

It  is  veil  settled  lav  in  this  state  that 
a part  of  an  Aot  may  be  deolared  unconsti- 
tutional and  the  remainder  of  the  Act  vlll 
take  effect  so  long  as  the  substance  of  the 
aet  is  not  destroyed  in  holding  a part  there- 
of unconstitutional* 

State  ex  rel.  r*  beokor,  supra,  pg.  78*  (cases 
cited), 

Kayes  r.  United  Garment  workers,  520  Ho.  10,19.” 
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Neither  do  we  discuss  or  conusant  on  the  equities  presented 
by  this  situation. 


Yours  very  truly. 


Janes  L.  HornBostel 
Assistant  Attorney- General* 


APPROVED* 


IlOY  Me aIT TRICK 
Attorney- General . 
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nUAD  DISTRICTS : -District  'organized  under  article  9 of  chapter  "47* 
i may,  under  Section  8059,  R.  S.  Mn.  1929,  extend" 

boundaries  to  twelve  mile  i cm  are. 


January  30,  1934. 


Mr.  Elliott  M.  Dauipf, 

Prosecuting  Attorney, 
Jefferson  City,  Missouri. 


Dear  Sir; 


We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 

"Will  you  please  give  me  your  opinion  as 
to  whether  Special  Read  Districts  have  a 
right  to  extend  their  boundaries  beyond 
the  eight  mile  limit,  where  they  are  or- 
ganised (tinder  article  9,  page  3259, 

Revised  Statutes  1929,  Sections  8024  and 
8059) . * 

Section  8024,  R.  3.  Mo.  1929,  provides  as  follows: 

"Territory  not  exceeding  eight  miles  square, 
wherein  is  located  any  city,  town  or  vill- 
age containing  less  than  one  hundred  thou- 
sand inhabitants,  may  be  organized  as 
hereinafter  set  forth  into  a special  road 
district;  Provided,  however,  the  provi- 
sions of  this  section  shall  not  apply  to 
counties  under  township  organization,  and 
shall  not  apply  to  all  counties  in  this 
state  now  containing  or  which  may  here- 
after contain  50,000  inhabitants  or  more 
and  lying  adjoining  any  city  of  this 
state  containing  300,000  inhabitants  or 
more.  * 

Section  8059,  R.  S.  Mo.  1929,  provides  that  whenever 
the  inhabitants  of  any  special  road  district  already  formed 
under  this  article  (article  9 of  chapter  42)  shall  desire  to 
extend  the  boundaries  of  such  district  and  take  in  territory 
not  included  in  the  original  district,  they  may  do  so  by 
filing  a petition  with  the  County  Court  and  calling  an  elec- 
tion of  the  inhabitants  of  the  district.  Upon  a majority 
of  the  votes  cast  being  in  favor  of  the  extension,  the  ex- 
tension may  be  had.  The  Section  further  provides: 

***** Any  special  road  district  extended 
under  the  provisions  of  this  section  may 
be  extended  so  that  after  such  extension 
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it  shall  not  be  more  than  twelve  miles 
square," 

While  it  appears  that  under  Section  8024,  R.  S.  ho. 
1929,  of  article  9,  upon  the  original  organization  the  terri- 
tory of  the  road  district  shall  not  exceed  eight  miles  souare, 
however,  under  section  8059,  which  is  in  the  same  article, 
the  Legislature  has  provided  that  the  boundaries  of  such  road 
district,  by  following  the  proceedings  outlined  in  said 
section,  may  be  extended  so  that  the  district  shall  not  be 
more  than  twelve  miles  square. 

It  is  therefore  our  opinion  that  if  the  district  is 
organized  under  article  9 of  chapter  42,  that  after  its 
organization  it  may  later  extend  its  boundaries  so  that  after 
such  extension  it  shall  not  be  more  than  twelve  miles  square. 


Very  truly  yours, 

Assist ant  Attorney  General. 


APPROVED : 


Attorney  General. 


KUAJD  D1STK1CTS: -Under  Article  x 01  cnapter  42,  creation  and  dis- 
solution of  road  district  is  under  jurisdiction 
of  the  County  Court,  and  a proceeding  ^or  change 
in  the  boundaries  must  be  taken  up  through  the 
Court. 


February  20,  1834.  1 


&r.  Slliott  : . Dampf , 

Prosecuting  Attorney, 

Jefferson  City,  Missouri. 

Dear  Sir: 

"e  are  acknowledging  receipt  of  vour  letter  in 
which  you  inauire  as  follows: 

"I  would  appreciate  your  opinion  as  to 
’Whether  it  is  lawful  for  Special  Read 
District  Number  1 , to  take  in  a part 
of  Soecial  Road  District  Humber  16, 
without  a vote  of  the  people  in  District 
Number  16." 


FILED 


Article  X of  Chapter  42,  R.  S.  ?'o.  1929,  deals 
with  the  organization  of  Special  Road  Districts.  Section 
8061  provides  that  the  County  Courts  of  counties  not  under 
township  organization  shall  divide  the  territory  of  their 
respective  counties  into  road  districts.  Section  8062 
provides  how  the  organization  of  such  districts  shall  be 
effected,  and  provides  for  the  filing  of  remonstrances 
in  op  osition  to  the  formation  of  such  districts.  Section 
8081  provides  for  the  dissolution  of  road  districts  when- 
ever such  road  district  has  no  com  issioners  or  has  failed 
to  elect  com  iss loners  at  any  regular  election,  or  has 
failed  to  hold  a special  election  to  elect  a com  issioner , 
or  where  the  district  has  ceased  to  perform  functions  as 
such.  Section  8082  provides  for  the  dissolution  of  dis- 
tricts whenever  the  owners  of  a majority  of  acres  of  the 
land  within  the  district  file  a petition  with  the  County 
Court. 


We  find  no  provision  in  this  Chapter  which 
out  torizes  one  district  to  take  over  land  or  territory 
in  another  district.  This  Chapter  provides  for  the  organ- 
ization and  dissolution  of  districts  by  the  County  Court 
and  if  it  were  possible  for  the  districts  to  voluntarily 
change  their  boundaries  as  to  incorporate  lands  of  other 
districts,  it  would  be  in  conflict  with  the  provisions 
of  this  Chapter,  We  find  no  express  provision  giving  the 
authority  to  any  district  to  take  over  a Part  of  the 
territory  incorporated  in  a district  by  the  County  Court. 

V;e  believe  that  a reading  of  this  Chanter  by 
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you  will  disclose  that  the  organization  and  dissolution  of 
districts  is  under  the  jurisdiction  of  the  County  Court. 

If  t ie  district  desires  to  be  dissolved  and  have  all  or 
a portion  of  its  territory  incorporated  into  an  existing 
district,  we  believe  that  this  Chapter  must  be  complied 
with  and  that  the  matter  is  under  the  jurisdiction  of  the 
County  Court. 

In  answer  to  your  inquiry  we  do  not  find  that 
there  is  any  statutory  authority  under  this  Chapter  to 
incorporate  into  any  district  territory  formerly  included 
in  another  district,  unless  under  the  order  of  the  County 
Court,  pursuant  to  the  provisions  of  thie  Chapter. 


Very  truly  yours, 


AP: ROVED: 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


Attorney  General. 


rm:8 


S-fcMLU -LAL  rtUAD  UiOTttlUTO;— xrua  i»ece>  uavc  «u.vuvxxu,y  uu  o^xxot-u 
debts  due  and  district  and  to  nay  debts  owing  by 
the  district,  upon  dissolution. 


February  23,  1934. 

If r.  Elliott  l . Danpf, 

Prosecuting  Attorney, 

Jefferson  City,  Ties  uri. 

Deer  Sir; 

We  are  acknowledging  receint  of  your  letter  in 
w dch  you  inquire  as  follows: 

"Would  appreciate  your  opinion  as  to 
whether  in  the  dissolution  of  a 
special  road  district,  the  trustee 
named  by  the  county  court  has  the 
authority  to  nay  labor  bills  with 
the  money  he  receives  through  pay- 
ment of  the  IS 33  tares. 

Also,  whether  the  county  court  must 
allow  a bill  rendered  by  the  county 
assessor  for  ranking  a transfer  book 
of  956  transfers  at  10d  per  name." 

I 

You  inquire  whether  a trustee  named  by  the 
county  court  has  ant  ority  to  pay  labor  bills  of  a dis- 
solved road  district  with  money  received  from  1933  taxes. 
Section  8083,  R.  S.  Mo.  1S29,  provides  as  follows: 

"No  dissolution  of  such  road  dis- 
trict shall  invalidate  or  affect 
any  right  accruing  to  such  road  dis- 
trict or  to  any  person,  or  invalidate 
or  affect  any  contract  entered  into 
or  imposed  on  such  road  district." 

Section  8084,  R.  S.  i'o.  1929,  provides  ps 

f ollo-^s: 


"Whenever  the  county  court  shall  dis- 
solve any  such  road  district,  the  said 
county  court  shall  appoint  some  compe- 
tent oerson  to  act  as  trustee  for  the 
road  district  so  dissolved,  and  such 
trustee,  before  entering1  upon  the  dis- 
charge of  his  duties,  shall  take  and 
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subscribe  an  oath  that  he  will  faith- 
fully discharge  the  duties  of  his 
office,  and  shall  give  bond  with  suf- 
ficient security  to  be  approved  by  the 
court,  to  the  use  of  such  disincorporated 
road  district,  conditioned  for  the  faith- 
ful discharge  of  his  duty. " 

3ection  8085,  R.  8.  Mo.  1929,  provides  as  fol  o*»e: 

"The  trustee  shall  have  power  to  prosecute 
and  defend  to  final  Judgment  all  suits  in- 
stituted by  or  against  the  road  district, 
collect  all  moneys  due  toe  sane,  liouidrte 
all  lawful  de  lands  against  the  same,  and 
for  that  ournose  shall  sell  any  property 
belonging  to  such  road  district,  or  so 
much  thereof  as  may  be  necessary,  and 
generally  to  do  all  acts  requisite  to 
bring  to  a speedy  close  all  the  affairs 
of  the  road  district,  and  for  that  pur- 
pose, under  the  order  and  direction  of 
tne  county  court,  to  exercise  all  the 
powers  given  by  lav  to  said  road  district." 

Section  8086,  R.  9.  Ho.  1929,  provides  as  follo-’S* 

"V7hen  the  trustee  shall  have  closed 
the  affairs  of  the  road  district,  and 
shall  have  paid  all  debts  due  by  said 
road  district,  he  shall  pay  over  to  the 
county  treasurer  all  money  remaining 
in  hie  hands,  and  take  receipt  therefor, 
and  deliver  to  the  clerk  of  such  countv 
oourt  all  books,  papers,  records  and 
deeds  belonging  to  the  dissolved  road 
district. " 

Under  the  foregoing  3ections,  dissolution  of  the 
district  shall  not  affect  any  right  accruing  to  any  person 
on  account  of  any  contract  entered  into  by  any  district. 
Whenever  the  county  court  shall  dissolve  a district,  it 
shall  appoint  some  competent  person  to  act  as  trustee, 

and  the  trustee’s  duties  are  to  collect  the  money  due  t e 
same  and  belonging  to  the  district,  and  pay  all  the  debts 
owing  by  the  district,  and  the  balance  of  tie  money  shall 
be  turned  over  to  the  county  treasurer.  TCe  t erefore  con- 
clude that  the  above  statutes  make  it  the  duty  of  the 
trustee  of  the  dissolved  district  to  collect  all  funds  due 
t ie  district,  taxes  or  otherwise,  and  pay  all  bills,  inclu- 
ding labor  bills. 

It  is  therefore  our  opinion  that  the  trustee  of 
a dissolved  road  district  has  the  authority  to  pay  labor 
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bills  owed  by  trie  district  with  oney  which  he  receives 
t trough  the  payment  of  1933  taxes. 

II 

You  next  inquire  whether  the  county  court  must 
allow  a bill  rendered  by  the  county  assessor  for  rafcking  a 
transfer  book.  ">e  do  not  find  that  the  statute  authorizes 
the  payment  of  any  fee  for  this  service,  and  the  general 
rule  is  that  unless  the  officer  claiming  the  fee  can  noint 
out  the  statute  which  entitles  him  to  the  collection  of 
the  fee,  no  fee  can  be  collected. 

In  Sanderson  v.  Pike  County,  195  Mo.  590,  605, 

it  is  said: 

"It  is  well-settled  law  in  this  State 
that  the  right  to  compensation  for  the 
discharge  of  official  duties  is  ourely 
a creature  of  the  statute,  and  that  the 
statute  which  is  claimed  to  confer  that 
right  must  be  strictly  construed.  The 
right  of  a public  officer  to  compensa- 
tion is  derived  from  the  statute,  and 
he  is  entitled  to  noae  for  services  he 
may  perform  as  such  officer,  unless  the 
statute  gives  it."  (Citations  ommitted). 

It  is  therefore  our  opinion  that  unless  the 
statute  gives  to  the  assessor  the  right  to  collect  for  this 
service  no  fee  is  due  him.  T7e  have  been  unable  to  find 
any  such  statutory  authorization,  and  if  you  can  point  out 
any  statute  which  deals  with  the  subject  we  shall  be  glad 
to  construe  it. 


Very  truly  yours, 


A* i ROVED: 


FRAITK  *.  HAYES, 

Assistant  Attorney  General. 


Attorney  General. 
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TAXATION : 


County  Collectors  have  no  right  to 
charge  counties  for  indexing  tax 
COUNTY  COLLECTORS:  books. 


March  12,  1934 


FILED  i 
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Mr.  Elliott  M.  Dampf, 

Prosecuting  Attorney, 

Jefferson  City,  Missouri. 

Dear  Mr.  Dampf: 

We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 

"On  November  14,  1933>  an  opinion  was 
written  by  your  office  answering  the 
question  of  the  indexing  of  tax  books, 
which  was  written  by  Frank  W.  Hayes, 

Assistant,  and  approved  by  you. 

It  appears  that  in  many  of  the  counties 
of  the  state,  indexing  has  been  done  by 
the  Assessor  or  the  collector.  It  also 
appears  that  a great  many  of  our  county 
courts  desire  this  work  to  be  done  and  that 
there  is  no  statute  making  it  the  duty  of 
the  Collector  or  Assessor  to  index  same. 

In  view  of  this  situation  we  believe  that 
the  court  would  have  the  right  to  employ 
a party  to  perform  this  work,  but  before 
proceeding  on  same,  may  we  kindly  request 
your  opinion  in  the  matter?" 

On  November  14,  1933,  this  Department  issued  an  opinion 
to  Mr.  William  Settle,  County  Collector,  Richmond,  Missouri, 
to  the  effect  that  assessors  and  collectors  could  not  collect 
additional  compensation  for  indexing  the  tax  books  unless 
they  could  point  out  some  statutory  authority  upon  which  to 
base  the  collection  of  the  fee.  There  is  no  statute  that 
authorizes  the  payment  of  such  fee.  At  the  time  the  foregoing 
opinion  was  written  we  considered  the  case  of  Boggs  v.  Caldwell 
County,  28  Mo.  386,  now  cited  by  Mr.  Lauf,  and  concluded  that 
that  case  would  not  be  authority  for  the  particular  fee  sought 
to  be  collected.  In  that  case  the  Court,  at  page  588,  says  as 
follows : 


"There  can  be  no  reasonable  doubt,  we 
think,  that  the  county  courts  have  the 
power  to  order  an  index  to  be  made  to 
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the  books  of  recorded  deeds,  and  to  allow  a 
reasonable  compensation  for  the  work  out  of 
the  county  funds . Although  it  is  the  duty  of 
the  recorders  to  keep  up  their  indexes  without 
any  compensation  from  the  county,  and  their 
compensation  is  provided  by  law  to  come  from 
the  persons  having  their  deeds  recorded,  yet 
in  the  course  of  time  it  may  happen  that  these 
books  become  unfit  for  use  and  have  to  be 
renewed.  The  county  court  is  specially 
entrusted  with  the  duty  of  seeing  to  the 
preservation  of  any  property  belonging  to  the 
county,  and  they  necessarily  have  the  right 
of  appropriating  a sufficient  sum  from  the 
county  treasurer  to  secure  the  proper  execution 
of  these  duties." 

In  the  foregoing  case  the  county  court  ordered  the  indexes 
to  the  deed  records  to  be  renewed,  or  in  other  words,  ordered 
the  books  rehabilitated,  and  the  Court  found  that  the  county 
court  had  the  right,  under  its  general  authority,  to  preserve 
the  property  belonging  to  the  county.  The  situation  in  that 
case  was  similar  to  the  county  court  appropriating  money  to 
repair  the  court  house  or  other  property  of  the  county  under 
its  control  and  custody.  The  situation  in  that  case,  however, 
as  we  view  it,  is  radically  different  from  the  situation  pre- 
sented by  your  inquiry.  As  we  are  informed,  to  index  the  tax 
books  means  that  the  collector  places  under  the  taxpayer's  name 
on  the  personal  tax  book  the  various  line  numbers  at  which  there 
appears  real  property  in  the  real  estate  tax  book  assessed 
against  the  same  individual.  As  an  example,  under  the  name  of 
John  Smith  on  a personal  tax  book  would  appear  the  numbers  500, 
600  and  700  indicating  that  at  those  lines  in  the  real  estate 
tax  book  there  appears  certain  pieces  of  real  estate  owned  by 
John  Smith  and  assessed  in  his  name. 

It  is  evident  that  the  practice  of  indexing  the  tax  books, 
which  is  followed  in  some  counties,  is  a matter  purely  for  the 
personal  convenience  of  the  collector  in  the  collection  of 
taxes.  It  is  not  a duty  imposed  upon  him  by  statute,  but  is 
a method  of  keeping  the  records  in  his  office  and  doing  some- 
thing more  in  the  keeping  of  his  records  than  is  required  by 
statute.  No  doubt,  many  collectors  have  adopted  innovations 
for  their  own  convenience  in  the  collection  of  taxes  and  if 
collectors  in  these  cases  could  charge  for  these  additional 
methods  which  they  adopt,  then  there  is  no  logical  reason  why 
any  other  collector  should  not  be  paid  for  any  unique  practice 
which  may  appeal  to  him  in  the  running  of  his  office.  While 
the  salaries  or  fees  of  the  collectors  are  fixed  by  law,  yet  if 
such  collectors  could  increase  their  compensation  by  receiving 
pay  for  the  adoption  of  these  various  new  methods  which  they  use 
for  their  own  convenience,  then  the  amount  of  compensation  which 
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they  might  receive  from  the  county  would  only  he  limited  by  the 
ingenuity  for  inventing  some  new  method  in  the  administration  of 
their  office. 

The  law  is  well  settled  in  this  State  that  public  officers 
must  be  able  to  point  out  the  statute  authorizing  them  to  collect 
fees  from  the  public  treasury.  The  rule  is  announced  in  State 
ex  rel.  v.  Brown,  146  Mo.  401,  406,  whereit  is  said: 

"The  right  of  a public  officer  to  fees  is 
derived  from  the  statute . He  is  entitled 
to  no  fees  for  services  he  may  perform,  as 
such  officer,  unless  the  statute  gives  it. 

When  the  statute  fails  to  provide  a fee  for 
services  he  is  required  to  perform  as  a 
public  officer,  he  has  no  claim  upon  the 
state  for  compensation  for  such  services." 

Again  in  State  ex  rel.  v.  Adams,  172,  Mo.  1,  the  Court 
says  at  page  7 ' 

"In  order  to  maintain  this  proposition  some 
statute  must  be  pointed  out  which  expressly 
or  by  necessary  implication  provides  such 
compensation  for  such  officer.  For  it  is 
well  settled  law,  that  a right  to  compensation 
for  the  discharge  of  official  duties,  is  purely 
a creature  of  statute,  and  that  the  statute 
which  is  claimed  to  confer  such  right  must  be 
strictly  construed." 

The  policy  of  law  is  that  the  salaries  and  fees  of  public 
officials  are  definitely  determined  by  law.  When  a person  be- 
comes a public  officer  he  knows  what  compensation  he  is  entitled 
to,  and  the  county  knows  the  extent  of  its  liability  to  him.  To 
hold  that  the  collectors  can  increase  their  compensation  by  the 
adoption  of  a particular  method  of  bookkeeping  or  a certain 
system  in  the  keeping  of  their  records  would  practically  destroy 
the  well-established  principle,  as  set  out  in  the  foregoing 
cases.  Such  practice  would  enable  all  county  officers,  who  have 
sympathetic  county  courts,  to  increase  their  compensation  in  an 
unlimited  manner  by  doing  things  not  required  by  the  statute  and 
which  would  be  purely  for  the  convenience  of  the  officer  elected 
to  discharge  the  duties  of  the  office.  The  limit  of  any  officer' 
compensation  on  such  a theory  would  be  limited  only  by  his 
ability  to  invent  some  new  method  or  practice  and  the  extent 
to  which  he  could  get  the  county  court  to  cooperate  with  him 
in  the  payment  of  fees . 

While  we  do  not  deny  that  the  county  court  has  the 
authority  to  expend  county  funds  for  the  protection  and 
preservation  of  county  property,  yet  indexing  the  tax  books 
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is  not  done  for  the  purpose  of  preserving  or  protecting  county- 
property . The  words,  indexing  the  tax  books,  unless  we  are 
misinformed,  has  nothing  to  do  with  rehabilitating  any  books 
or  records  in  the  collector's  office,  as  was  the  situation 
in  the  Boggs  case  above,  but  by  indexing  the  tax  books  the 
collector  simply  adopts  a method  of  keeping  his  records 
which,  although  it  may  impose  some  additional  labor  upon 
him,  yet  is  done  solely  for  the  purpose  of  making  more 
convenient  for  him  the  collection  of  the  taxes,  which  is 
the  duty  of  his  office  imposed  upon  him.  We  do  not  believe 
that  the  Boggs  case  above  is  authority  for  paying  him  for 
such  services.  In  finding  no  statute  which  authorizes  the 
payment  of  fees  for  this  purpose  and  being  of  the  opinion 
that  the  Boggs  case  should  not  be  construed  to  authorize 
the  collection  of  such  additional  compensation,  we  conclude 
that  county  collectors  are  not  entitled  to  additional 
compensation  for  the  adoption  of  some  practice  such  as 
indexing  the  tax  books,  which  is  purely  for  their  own 
convenience . 

It  is  therefore  the  opinion  of  this  Department 
that  county  collectors  may  hot  charge  additional  compen- 
sation for  indexing  the  tax  books,  as  the  term  is  commonly 
understood . 


Very  truly  yours. 


FRANK  W.  HAYES 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


FWH:  S 


F££  BILLS:  flhsu- Con.® table  is  entitled  to  a fee  Dill  and  his 
right  to  mandamus  wnen  fee  Dill  is  refused. 
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March  26,  1934. 


Hon.  Elliott  k.  Daapf 
Prosecuting  Attorney 
Cole  county 

Jefferson  City,  Missouri 


Dear  sir: 

We  acknowledge  receipt  of  your  letter  of  February  fc, 
1934,  requesting  an  opinion  of  this  office  whioh  is  as  follows: 

"Will  you  kindly  give  me  your  opinion  on  the 
following  matter. 

Section  11776,  Revised  Statutes  1929,  states 
that  the  Justice  of  the  fceace  shall  issue  fee 
bills  and  Section  11809,  Revised  statutes  1939, 
states  that  the  Justice  of  the  Peace  may  issue 
fee  bills,  therefore  will  you  kindly  advise 
me  as  to  which  section  applies  in  issuing  fee 
bills.  - 

Chapter  84  R.  3.  ko.  1929,  entitled  "Salaries  and  Vets* 
and  Art.  II,  entitled  "Fees,  payment  and  disposition  of,"  pro- 
vides in  Section  11778  as  follows: 

"Tne  several  officers  Lerelnaf ter  named,  and 
jurors  and  witnesses,  shall  be  allowed  such 
fees  for  tnelr  services  reuderecT  in  discharg- 
ing the  duties  Imposed  upon  them  by  law  as 
are  hereinafter  provl ded.  and  the  clerks  of 
the  cour ts  of  record  and  the  presiding  officers 
of  courts  of  inferior  jurisdiction  shall 
strictly  examine  the  accounts  of  all  fees 
accruing  during  the  progress  of  any  civil 
suit  ^ending  in  their  said  courts,  and  snail 
correct  the  same  if  wrong  in  any  manner,  and 
shall  thereupon  enter  the  amount  thereof  upon 
their  fee  books,  and  the  s id  clerk  and  the 
other  officers  before  mentioned  shall,  after 
the  term  of  the  ouurt  at  or  before  which  the 
services  were  rendered,  if  required  by  the 
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party  entitled  to  fees,  certify  a fee  bill 
of  suoh  services  and  deliver  the  same  to 
the  sheriff  or  other  offioer*  of  the  proper 
county  charged  by  la*  with  the  service  of 
executions,  who  shall  proceed  forthwith  to 
collect  the  same;  and  If  the  person  or 
persons  and  their  sureties  for  costs  pro  erly 
chargeable  with  suoh  fe-  a shall  neglect  or 
refuse  to  pay  the  amount  thereof,  and  costs 
for  issuing  and  serving  the  eatse,  el  thin 
thirty  days  after  demand  of  said  sheriff  or 
other  officer  aforesaid,  the  *ame9 shall  be 
levied  of  the  goods  and  chattels,  .moneys  and 
effects  of  euch  persons  or  their  sureties,  In 
the  same  manner  and  with  like  effect  as  on  an 
execution,  and  If  any  officer  shall  neglect 
or  refuss  to  levy  and  collect  euch  fees,  or 
to  pay  over  the  aoney  collected  thereon  to 
the  person  entitled  thereto,  within  three 
months  after  such  fae  bill  shall  have  been 
delivered  to  him,  the  court  wherein  such  fees 
accrued  shall,  upon  ten  days'  previous  notice 
given  to  such  officer,  on  notion,  enter  up 
judgment  against  him  and  Lis  sureties  for  the 
amount  of  the  fee  bill.  Interest  and  oosts 
thereon,  til  provisions  of  trie  section  oon- 
corning  the  collectl  n of  fee  bills  shall 
also  apply  to  fee  bills  Issued  by  justices 
of  the  peace. " 

In  the  sane  chapter  end  Article,  Seotlon  11777  provldee 

before  Itemising  allowable  fees  of  Constables  In  the  following  language: 

•Constables  shall  be  allowed  fees  for  their 
services  as  follows:*  • • •• 

(*e  omit  setting  out  the  specified  fees 
ltemlseo. ) 

In  the  sa.ie  chapter  and  Article,  Section  lleCS  provides 

as  follows: 


"Justices  of  ti.e  peace  may  Issue  fee  bills 
for  >11  services  rendered  In  their  courts, 
ana  if  the  person  chargeable  shall  neglect 
or  refuse  to  pay  the  amount  thereof  to  the 
coustable  or  proper  officer,  elthln  twenty 
days  after  the  Sojae  shall  have  been  demanaed 
by  suoh  officer,  he  may  .nd  shall  levy  such 
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fee  Dili*  on  the  goons  anc  chattels  of  such 
parsons,  in  the  same  manner  end  with  like 
effect  ns  on  a fieri  facias. 

section  1242  ri.  8.  Mo.  1929  provides  as  followe: 

"In  all  civil  actions,  or  proceedings  of  any 
kind,  the  party  prevailing  shall  recover  his 
costs  against  the  other  party,  except  in  those 
cases  in  which  e different  provision  is  made 
by  law." 

Section  1269  R.  S.  Mo.  1929,  provides  as  follows: 

"In  all  cases  where  costs  e/mll  be  awarded, 
either  before  or  upon  final  judgment,  execu- 
tion shall  be  Issued  therefor  forthwith  by 
tha  clerk,  unless  otherwise  ordered  by  the 
party  in  whose  favor  such  costs  shall  be  awarded. “ 

Section  2311  R.  S.  Mo.  1929  provides  as  follows: 

"Every  citation  Issued  under  the  preceding 
sections  snail  oe  olrected  to  the  party  to  be 
served  therewith,  'nd  placed  in  the  hands  of 
the  constable  of  the  township  in  which  the 
suit  is  pending,  which  shall  be  executed  by  him 
in  any  part  of  his  county;  anc  the  tine  and 
wanner  of  service  shall  be  like  that  of  a 
•u  ubons,  for  whlcn  he  shall  receive  similar  fees.  * 

Section  2319  R.  s.  Mo*.  1929,  provides  as  follows: 

"before  any  execution  shall  bs  dslivsrsd,  ths 
justice  shall  stats  in  his  docket,  and  also  on 
the  bacx  of  the  execution,  an  account  of  the  ~ 
debt,  damages  am.  costs,  as  in  this  section  pro- 
vioso,  and  of  the  f ees  due  to  each  person,  and 
the  rate  of  Interest  on  the  judgment,  separately; 
and  the  officer  receiving  such  execution  shall 
Indorse  thereon  the  time  of  the  receipt  of  the 
same;  aau  the  execution,  from  the  time  of  de- 
livery to  tne  constable,  shall  be  a lien  on  the 
goods,  chattels  ana  shares  In  stocks  of  the 
dtfenda..t  found  within  the  limits  within  which 

the  constable  or  other  officer  can  execute  the 
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process,  but  not  upon  any  property  exe.pt 
by  las  from  execution  sale,  or  which  shall 
be  sola  or  pledged  to  an  Innocent  purchaser 
before  the  levy  of  the  writ.  Ano  every  fe* 
bill  ana  *rlt  of  fieri  facias  Issued  by  any 
Justice  snail  have  wrl ttea  or  printed  thereon 
a true  statement  of  each  ana  evtry  Item  of  all 
the  taxable  cost6  in  the  case,  and  over  against 
each  Item  so  stated  there  snail  be  set  ths 
aaount  of  money  taxed  there-un^pr,  and  when  the 
saae  shall  corns.  the  hands  of  offlcer_ 
authorized  by  low  to  enforce  the  collection 
thereof  ."he  snail  also  IteaTxfc  all  the  costs 
to  be  added  thereto  by  Kim  for  his  own  services. 

Every  justice  of  the  peace  issuing  s fee  bill 
or  writ  of  fieri  facias  in  violation  of  the  pro- 
visions of  this  section,  and  any  officer  under- 
talc 1 ig  to  collect  money  thereon  without  having 
himself  complied  vlth  the  provisions  of  this 
section  concerning  himself,  shall  be  deemed 
guilty  of  a misdemeanor,  and  upon  conviction 
thereof  shall  forfeit  his  office.  a 

The  parties  litigant  are  amplpy protected  from  any  Injury 
•rich  might  grow  out  of  fee  bills  In  the  hanas  of  the  Constable  for 
Section  2330  R.  8.  Ho.  1929,  provides  ae  follows: 

‘Upon  filing  of  a statement  by  the  party  in- 
jured against  a constable  and  his  eurstles, 
jointly  or  severally,  stating  any  of  the  fol- 
lowing oauees  of  action:  First,  that  the 
constable  nae  failed  to  return  an  execution  or 
fee  bill  according  to  the  command  thereof; 
second,  that  he  has  made  a false  return  thereof; 
third,  that  he  has  failed  to  have  money  by  him 
collected  on  exeoutlon  or  fee  bill  before  the 
juatlce  on  the  return  day  thereof,  ready  to  be 
paid  to  the  persons  entltlsd  thereto,  or  to  - 
nave  receipts  therefor;  fourth,  that  he  has 
failed  to  use  diligence  In  the  service  of  an 
execution  or  fee  bill,  or  to  Institute  suit 
on  a demand  placed  In  his  hands  for  suit,  and 
for  which  he  has  given  his  receipt,  whereby 
tbe  complainant  has  been  damaged;  or  fifth, 
that  ne  has  failed  to  pay  or  deliver,  upon  de- 
mand of  the  party  entitled  thereto,  money  re- 
ceived by  him  on  judgment  or  on  demand  placed 
In  bis  hnds  for  collection,  and  for  which 
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he  has  given  his  receipt,  or  noney  or  property 
received  in  pursuance  of  auy  of  the  previsions 
of  this  article,  and  stating  the  facta  consti- 
tuting such  default  or  negligence,  the  justice 
shall  issue  a summons  against  the  defendants 
named  in  the  statement. a 

Missouri  Constitution,  Section  37,  Article  VI  provides 

as  follows: 

•In  each  county  there  shall  be  appointed  or 
elected,  as  many  justices  of  the  peace  as  the 
public  good  may  require,  whose  powers,  duties, 
and  duration  In  office  shall  be  regulated  by  law.11 

Missouri  Constitution,  Article  II,  Section  1C,  provides 

as  f*lft*ws: 

•The  courte  of  Justice  shall  be  open  to  every 
person,  and  certain  remedy  afforded  for  every 
Injury  to  person,  property  or  oharacter,  and 
that  right  and  justloe  should  be  aanlnlstered 
without  sale,  denial  or  delay." 

Missouri  Constitution,  Article  VI,  section  33,  provides 

as  follows: 

•The  circuit  court  shall  exercise  s super- 
intending control  over  criminal  courts,  pro- 
cate  courts,  oounty  oourts,  municipal  oorpp 
oration  oourts,  justices  of  tee  peace,  and  all 
inferior  tribunals  In  each  county  in  their  re- 
spective circuits.* 

It  was  said  in  State  ex  rel.  v.  Aehbrook,  40  wo.  App. 

64,  1.  o.  66: 


•The  contention  of  the  defendants  on  this  sopeal 
Is  that,  after  the  party,  in  those  favor  s Judg- 
ment le  rendered,  acknowledges  satisfaction  of 
It,  it  cannot  be  the  foundation  of  an  execution, 
even  for  the  costs  which  are  due  the  officers  of 
the  court.  tfe  do  not  take  this  view.  At  common 
law  litigation  was  not  conducted  on  a credit 
system,  as  with  us,  but  the  plaintiff  pure rased 
his  writ,  and  each  party  paid  hla  costs  step  by 
step  as  the  services  were  procured  and  as  the 
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cause  proceeded.  At  the  end  of  the  litigation 
the  8uccee8ful  party  recovered  hie  coats — that 
is,  the  costs  which  he  had  paid  outl  The  idea 
of  requiring  the  plaintiff  to  give  security  for 
costs  seta*  to  h ve  been  to  Indemnify  the  defen- 
dant against  the  costs  to  which  he  might  be  put 
by  the  litigation,  in  case  it  should  turn  out  to 
be  unfounded.  Accordingly,  the  language  of  such 
& rule  frequently  was  that  the  plaintiff  be 
required  to  give  security  for  the  defendant's 
cost 8,  Roberts  v.  Roberta.  6 Oowl.  bo6;  Anon. . 

1 Alls.  TzT. 

"But  with  us  the  costs  are  not  ordinarily  paid 
step  by  step,  as  eaci.  party  demands  of  the  pro- 
per officer  of  the  court  the  rendition  of  some 
particular  service;  but  they  generally  accum- 
ulate until  the  litigation  is  finally  ended, 
and  then  they  are  recovered  nominally  by  the 
successful  party,  but  really"  by  the  officer  of 
the  court  to  whoa  they  are  due.  Trail  v. 
Somerville.  22  no.  App.  306,  312.  We  still 
keep  up  the  ancient  form,  so  far  that  according 
to  the  judgment  entry,  the  costs  are  recovered 
by  the  successful  party,  and  the  execution  rune 
in  the  same  way,  eo  as  to  conform  to  the  judg- 
ment; but  they  are  never,  in  fact,  collected  by 
him,  nor  paid  over  to  him.  According  to  a usage 
which,  it  is  believed,  has  existed  from  the 
foundation  of  our  judicial  system,  the  name  of 
the  successful  party  is  thus  used  in  the  judgment 
and  execution  as  the  person  in  whose  behalf  the 
costs  are  recovered  and  collected,  but  the  real 
beneficiaries  are  the  officers  of  the  cour t to 
wBom~ihey  are  due.  This  usage  has  acquired  the 
force  of  law.  "The  officers  of  the  court  and 
the  witnesses  are  so  entirely  the  real  benefi- 
ciaries that  they  can  maintain  an  action  in  their 
own  n mes  for  the  breach  of  an  undertaking  given 
for  the  security  of  costs  in  a litigation. 

Garrett  v.  Cramer.  14  ho.  App.  401.  The  p±,rty 
in  whovte  n?me  tne  costs  ere  recovered  is,  in 
respect  of  them,  at  most,  a trustee  of  a dry 
trust — so  ary  that  he  is  not  allowed  to  handls 
any  of  the  trust  fund.  His  name  la  the  juuk  sent 
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and  execution  is.  a mere  naked  nans  of  reoord. 
iai  use  of  it  by  the  officers  of  the  court.  In 
ecurlnK  their  dues,  saddles  hi  a with  no  re- 
sponsibility and  snri&jwers  hie  rights  In  no 
way.  As  this  portion  of  the  Judgment  nominally 
recovered  by  him  belongs  to  others,  and  not  to 
din,  he  cannot  satisfy  It,  or  bargain  It  away 
with  the  other  party  to  the  record  without  their 
consent.  He  can  waive  his  own  rights,  but  he 
cannot  salve  the  rights  of  others." 

In  the  case  of  Watkins  v.  McDonald  70  Mo.  App.  357,  1. 
362,  the  court  said: 

•It  has  been  repeatedly  held  that  costs  of 
8ul t under  our  practice  can  be  allowed,  taxed, 
or  oollected,  only  by  statutory  warrant."  * • • 

They  are  divisible  into  two  kinds:  ?lrst, 
those  within  the  purview  of  Section  4^80  Re- 
vised Statutes,  1889,  (tfoe.  See.  11776  R.  S.  Mo. 

1929,  supra.}  In  relation  to  the  Issuance  of 
fee  bills  aocrulng  during  the  progress  of  the 
litigation.  Seoondly . those  which  ere  allowable 
by  the  court  under  the  general  statutes  award- 
ing costs  to  "the  party  prevailing'  and  providing 
for  the  Issuance  of  execution  therefor.  R.  3. 

1889,  3co.  393C-3946.  (Mow  p.  31  Mo.  1929  Sec. 

134?— 1 269  supra)  (All  Parenthesis  ours)" 

Thus  we  see  that  In  Missouri,  under  the  provisions  of 
statutory  law  whloh  have  been  on  the  books  a long  time,  that  costs 
of  a suit  are  recoverable  by  two  methods,  either  by  fee  bill  allowed 
the  ofriccr  or  by  execution  allowed  the  party  prevailing  In  the  suit 

In  the  ‘case  of  City  of  Cartervllle  v.  Cardwell,  153  Mo. 
App.  32,  1.  o.  37,  the  court  said: 

"As  between  a party  to  a suit  and  the  officer 
or  witness,  the  on&rges  allowed  are  usually 
denominated  fees;  but  as  between  the  parties 
to  the  suit,  these  chargee  are  usually  called 
costs.  The  word  ooets  when  used  In  relation  to 
the  expenses  of  legal  proceedings,  aeans  the 
sum  prescribed  by  law  as  charges  for  the  services 
enumerated  In  the  fee  bill." 
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Thue  *t  set  that  costs  of  a case  would  necessarily 
Include  the  items  of  a fee  bill  duo  the  constable,  In  & proceeding 
before  a Justice  of  the  Peace. 

In  the  case  of  Hoover  v.  The  Mo.  P&c.  Ry.  Co.  115  Mo. 
77,  1.  c.  61,  the  court  said: 

"The  general  rule  that  none  but  the  parties 
to  a suit  will  be  allowed  to  Interpose  In  Its 
control  obtains  In  this  state  as  well  as  In 
other  jurisdictions.*  * * • 

"The  fact  that  they  (officers)  haws  earned  their 
fees,  which  have  oeen  taxed  as  costs,  does  not 
entitle  then  to  interfere  In  the  settlements  of 
other  stipulations  of  the  parties.  Their  claim 
Is  based  upon  the  fact  thet  their  services  have 
been  taxed  as  costs,  but  the  judgment  for  these 
costs  vet  not  rendered  in  their  favor.*  • • • • 

"It  will  thus  be  seen  that  the  only  judgment 
for  costs  authorised  by  these  statutes  Is  In 
favor  of  one  of  the  parties  to  the  suit.  Mo 
provision  le  made  by  law  for  any  such  judgment 
In  favor  of  any  clerk  or  other  officer  of  the 
court,  or  any  of  the  witnesses  attending  thereon. 

The  remedy  provided  for  the  collection  of  their 
fees  le  a fe-  bill.  They  have  therefore  no 
right  to  Intermeddle  with  the  parties  In  their 
control  of  the  suit. " 

The  statutory  law  that  the  above  case  was  decided  upon 
is  identical  with  the  statutory  law  existing  today.  Thus  we  eeethat 
a constable  has  no  rlgnt  to  control  any  judgment  for  costs  in  a suit 
because  be  le  not  & party  to  the  suit,  he  has  no  right  to  order  sn 
execution  on  the  judgment  of  the  court,  boee  this  leave  the  con- 
stable entitled  to  fees  without  a remedy?  te  think  not. 

As  was  said  In  beedle  v.  Meu,  61  Mo.  297,  1.  c.  3 CP : 

"To  place  the  command  of  an  execution  for  costs, 
which  the  plaintiff  has  never  paid,  entirely  at 
his  disposal,  would  result  In  a possible  defeat 
of  the  undoubted  lien  of  officers  for  costs. ••••• 

"If  the  oarty  cen  refuse  execution  when  neoessary 
to  collect  costs  of  court,  then  the  officer  would 
be  compelled  to  resort  to  equity  for  enforcement 
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of  their  lien.  * hen  tbe  coste  cannot  be 
collected  on  fee-bill,  and  tbe  party  has  re- 
fused or  fallaeJ  to  pay  tbe  costs,  presumably 
covered  by  tbe  judgment,  tbe  officers  of  the 
court  are  entitled  to  process  by  execution  for 
their  costs,  even  though  the  plaintiff  may  re- 
fuse to  order  one. * 

It  v&e  said  In  Uaneral  v.  Proctor,  112  wo.  App.  315 

1.  c.  319: 

**e  have  no  doubt  that  a referee  Is  an  officer 
of  the  court  appointed  to  perform  certain  work 
ana  that  compensation  for  that  work:  may  be 
taxed  as  costs  In  the  case.  Meitner  do  >e  see 
any  good  reason  vby  be  should  not  have  the  right 
to  a fee  bill  to  colleet  his  costs  the  same  as 
other  officers  have,  instead  of  having  to  wait 
for  final  judgment,  dut  the  statutes  have  made 
no  provision  in  his  favor  and,  hence,  he  does 
not  enjoy  the  remedy  ehloh  Is  available  to  the 
officers  named  In  the  statutes.  4 

in  the  case  at  bar  the  constable  Is  one  of  these  officers 
na-iiea  in  the  statutes  entitled  to  enjoy  the  remedy  to  vhlch  the  court 
above  refers. 

Again  Farris  v.  Smitbpster,  180  Uo.  App.  466  1.  c.  471, 
the  court  said: 

"A  fee  bill  does  not  need  a judgment  for  its 
basis  but  It  does  need  a proper  taxation  €6 
costs. • 

Section  1271  H.  3.  ho.  1?29*  provides  as  follows: 

•Every  fee  bill  and  every  writ  of  ferl  facias 
Issued  by  any  justice  of  the  peace,  or  Issuing 
out  of  any  court  of  record  In  this  state,  shall 
have  written  or  printed  thereon  a true  statement 
of  each  and  ever*  Item  of  ell  the  taxable  costs 
In  the  case,  and  over  against  each  Item  so  stated 
there  shall  b set  the  amount  of  money  taxed 
thereunder;  and  when  the  same  shall  come  to  the 
hands  of  any  officer  authorized  by  law  to  enforce 
the  collection  thereof,  he  enall  also  ltemlxe 
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all  the  costs  to  ho  added  thereto  by  him 
for  hie  o*n  services. - 

Section  134C  R.  d.  Mo.  1929,  provides  as  follows: 

•If  any  court  snail,  before  or  after  the  com- 
mencement of  any  suit  pending  before  It,  be 
satisfied  that  the  plaintiff  is  a poor  person, 
and  unable  to  prosecute  ale  or  her  suit,  and 
pay  the  costs  ana  expenses  thereof,  euoh  court 
may,  lu  Its  discretion,  permit  him  or  her  to 
ooameuce  ana  prosecute  nls  or  her  action  as  a 
poor  person,  and  thereupon  euoh  poor  person 
shall  have  all  necessary  roceap  and proceedings 
as  In  otner  oases,  eithout  fees,  tax  or  charge; 
and  the  court  may  assign  to  such  person  counsel, 
who  as  well  as  all  other  officers  of  the  court, 
snail  perform  their  duties  In  such  suit  without 
fee  ox  reward,  but  If  judgment  Is  entered  for 
tne  plaintiff,  costs  snail  'be  recovered,  which 
snail  be  collected  for  the  use  of  the  offlcere 
of  the  court. 11 

In  the  c se  of  Alison  v.  Gelt?,  7b  >.*o.  App.  11  L.  C.  13, 
the  court  said: 

"It  ts  Insisted  that  no  fee  bills  were  Issuable 
In  this  oast  because  plaintiff  prosecuted  hie 
actlou  In  forma  pauperis  and  felled  to  recover 
judgment.  To  support  this  contention  Rpoellant 
invokes  Section  29L8  of  tne  Revised  Btetut*  s of 
. 1689.  (Ho*  Section  1240  R.  9.  Mo.  1929)*  • • • 

It  was  not  the  Intention  of  the  legislature  In 
this  provision  to  relieve  the  defendant  from  any 
liability  for  costa  created  by  him  on  account 
of  services  for  wnloh  a fee  hill  might  ls^ue 
under  section  4680  of  the  Revised  Statutes  of 
1869.  (How  Seotlon  11776  R.  3.  Mo.  1929.)* 

In  the  case  of  3tate  ex  rel.  v.  McCracken,  60  Mo.  App. 
650  1.  c.  6fi3,  the  court  said: 

"The  first  contention  Is  that  mandamus  will  not 
lie  In  a oase  of  this  nature.  This  point  must 
be  rulea  against  the  appellant.*  ••••••• 

“ that  the  justice  haa  therein  no  judicial  dis- 
cretion, but  there  devolved  on  eald  ofricer  the 
auty  to  perform  an  act  purely  ministerial  In  Its 
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nature,  and,  to  secure  the  performance  thereof, 
manaamus  would  lie.*  • • • 

•Ihen  section  5007  provides  that  'the  Justice 
of  the  peace  nay  Issue  fee  hills  for  all  services 
rendered  In  their  courts,  and  If  the  person  charge- 
able shall  neglect  or  refuse  to  pay  the  amount 
thereof  to  the  constable,  or  proper  officer  within 
twenty  days  after  the  ease  shall  have  been  demand- 
ed by  such  officer,  he  may  and  shall  levy  such 
fee  bills  on  the  goode  and  chattels  of  suoh 
person.  In  the  same  manner  and  with  like  effect 
as  on  a fieri  faolas. ' * • • • 

"He  Is  entitled  to  enforce  the  collection  of  such 
fees  In  the  manner  pointed  out  oy  statute*  * • * " 

In  the  case  of  brownfield  v.  Thompson,  96  Mo.  App.  340, 
1.  c.  342,  the  court  said: 

•A  Justice's  court  le  not  only  s court  of  limited 
jurisdiction,  but  its  powers  are  limited  within 
Its  jurisdiction.  It  can  only  do  such  things 
where  It  has  jurisdiction  as  the  Legislature  bee 
provided  It  may.  The  manner  of  exercising  Its 
jurisdiction  le  limited  by  the  e«me  law  that 
created  It.*  • * • *The  Legislature  has  defined 
the  jurisdiction  of  justices  of  the  peaoe  and 
has  provided  In  a very  careful  and  spaclflc 
manner  their  dutes  and  their  mode  of  procedure. " 

In  the  cate  of  In  Re  fall  ace,  19  3.  V.  (2d),  635,  the 

court  said: 

"It  will  oe  noted  that  the  word  'may'  Is  used 
in  section  661  In  conferring  on  the  courts  the 
power  to  remove  or  suspend  attorneys.  The  power 
conferred  is  for  protection  of  the  bench,  the 
bar,  and  the  public.  For  the  reason  the  word 
•may'  as  used  Is  mandatory. * 

Again  In  State  v.  navlns,  45  S.  ».  432,  1.  c.  434,  the 

Court  said: 


"It  will  be  noticeo  thet  section  3703  says  that 
the  Jury  'may'  assess  and  declare  tne  punishment 

an*-  the  court  'snail'  render  Judgment  accordingly, 
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'except  as  Herein*/ ter  provided.'  Tne  word 
•may*  is  Interpreted  to  mean  'snail'  when 
referring  'to  a “power  given  to  public  officers, 
and  (which)  concerns  the  public  interest  and  tne 
rights  of  tnird  persons,  who  have  a claim  de 
jure  that  the  power  shall  be  exercised  in  this 
uanner. * ' ■ 

■Any  attorney*  • • • • guilty  af  any  felony*  • • • 
aay  be  removed  or  suspended  from  practice*  • • • 

Tne  Court  said  in  State  ex  rel.  Jones  v.  Laugr.lln,  73 
MO.,  443,  1.  c.  449: 

■The  proper  rule  of  construction  in  cases  of  this 
sort,  as  we  understand  it,  is  tnnt  may  is  to  be 
celd  as  meaning  shall  whenev  r the  statute  re- 
quiring construction  relates  to  a power  conferred 
on  public  officers,  concerning  the  public  Interest 
ana  the  rights  of  tnird  persons,  who  have  a claim 
de  jure  th- t tne  power  ehall  be  exercised  in  this 
manner  for  the  sake  of  justice  and  the  public  good. 

• * • • lo  argument  is  necessary  to  show  that  the 
rule  of  construction  mentioned  is  applicable  here, 
since  the  matter  under  consideration,  the  sus- 
pension or  removal  of  an  attorney  for  felony  or 
infamous  crime  or  professional  misconduct,  ob- 
viously concerns  justice  and  the  public  good.4 

Corpus  Juris  on  Mandamus  Vol.  36,  p.  617,  Sec.  100  citing 
Mo.  coses  provides: 

■In  conformity  to  general  rules  already  stated, 
mandamus  lies  to  compel  a justice  to  perform 
ministerial  duties.* 


CuMCLuaiOM. 

It  1b  the  opinion  of  this  office  that  under  the  pro- 
visions of  section  lOdCd  R.  s.  Mo.  1929  snlch  provides:  "Justices 
of  the  peace  may  issue  fee  bills,*  the  phrase  "may  issue  fee  bills. ■ 
is  to  oe  interpreted  us  a statutory  command  upon  all  justices  of  the 
peace,  commanding  them  to  perform  a ministerial  act  wherein  no  judg- 
ment or  discretion  must  be  exercised  by  the  court.  The  word  "may* 
in  this  section  can  only  reasonably  be  Interpreted  as  *shall“t  for 
ns  was  indlcatea  in  the  Bevins  case,  it  refers  to  a po«er  given  to 
a justice  of  the  peace  which  concerns  the  administration  of  justice 

without  sale  or  delay,  and  the  claim  of  a Constable  is  de  jure. 
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me  legislature  said  in  Seotlon  11776  R.  S.  Mo.  1929, 
that;  "The  several  officers  hereinafter  named,*  • • • eLa.ll  be  allowed 
such  fees  for  their  services  rendered  in  discharging  the  duties  im- 
posed upon  them  by  law  as  are  hereinafter  provided,"  and  then 
i«  ealately  thereafter  provided  in  Section  11777  p.  9.  Mo.  1929  that: 
"Constables  shall  be  allowed  fees  for  their  services",  itemizing  each 
particular  fee  for  each  particular  service.  If  the  legislature  had 
intended  for  the  justice  of  the  peace  any  right  to  adjudge  the 
allowance  or  amount  of  fee  for  a particular  service  on  the  part  of 
the  constable,  they  would  not  have  expressed  themselves  to  the  con- 
trary with  such  particularity  as  they  did  eip  res?  themselves  in  these 
two  sections  of  law  allowing  fees. 

It  is  our  oolnlon  that  a Justice  of  the  Peace  must  issue 
fee  b i 1 .s  to  a constable  rho  has  requested  a fee  bill  for  services 
specifically  itemised  in  this  statute,  and  in  the  amount  specified 
for  each  service.  After  the  service  is  performed  the  constable  hae 
a beneficial  interest  In  the  Ouse  in  the  amount  of  his  statutory  fee, 
which  continues  as  a beneficial  interest  until  it  be  paid.  The 
fact  thut  nder  aeotlon  1242,  R.  3.  Mo.  1929,  the  party  to  the  eult 
prevailing  shall  recover  costs,  and  even  though  costs  have  been 
held  in  the  Cardwell  oaee  to  include  all  the  1 teste  authorised  in  a 
fee  bill,  Joes  not  mean  that  the  Constable  austlook  to  the  prevailing 
party  for  an  execution  as  his  only  notion,  In  order  that  his  fees 
will  be  satisfied.  The  McDonald  case  expressly  holds  that  the 
Constable  Chn  proceed  independent  of  the  parties  litigant  to  collect 
his  fees  by  fee-bill,  and  the  Asbbrook  case  shows  us  that  even  where 
a judgment  Is  satisfied  in  a Justice  Court,  still  a fee  bill  should 
properly  be  issued  to  compensate  the  oonstbble  for  his  beneficial 
interest  in  the  fees  of  a oase. 

In  Beedle  v.  Meaa  we  see  th  t it  would  defeat  the  " Un- 
doubted lien  of  officers  for  costs"  where  only  a party  to  the  suit 
can  couamad  an  execution  for  oosts.  Even  where  a plaintiff  sues  as 
a poor  parson  under  Section  124C  R.  S. Mo.  1922,  the  court  held  in 
tne  ueitz  case  that  tne  ^egleleture  did  not  intend  to  relieve  the 
defendant  for  paying  costs  oreated  by  him  for  which  a fee  bill  might 
issue  unuer  the  provis  on6  of  11776  R.  3.  Mo.  1939. 

The  emoluments  of  an  office  are  deserving  of  as  much 
protection  as  the  honor  of  office,  in  the  office  holder.  In  fact, 
a public  office  would  usually  be  an  empty  honor,  without  the  emolu- 
ments, ana  since  our  code  of  law  provides  for  a constable  as  an  officer 
of  the  court,  presorlbce  certain  mnnd  tory  duties  of  him,  requires  a 
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p«nal  bond  of  hi*  for  the  faithful  performance  of  his  duties,  it 
would  ue  a strained  construction  of  law  that  had  to  be  twitted  eo 
that  tills  official  is  not  protected  in  his  fees  which  the  legislature 
said  "shall  oe  allowed".  Such  a strained  construction  would  not  be 
an  incentive  to  good  government  or  efficient  courts,  for  the  Con- 
stable 1 9 the  right  are  of  justloe  of  peace  oourt. 

In  icany  instances  it  is  not  possible  for  a constable 
to  colleot  his  prescribed  fees,  which  are  due  and  owing,  except  by 
a fee  bill.  True  tne  power  to  issue  a fee  bill  rests  with  the  Jus- 
tice of  the  Peace.  Are  we  to  say  that  this  is  an  arbitrary  power 
resting  in  the  justice?  To  so  hold  would  nullify  all  the  other  lave 
allowing  fees.  In  the  3althpeter  oase  we  learn  that  a fee  bill  does 
not  need  a judgment  for  its  basis  but  needs  only  a proper  taxation 
of  costs.  We  say  that  costs  are  properly  taxed  when  the  justice 
complies  with  section  2319  R.  3.  Mo.  19'9,  and  states  on  his  docket 
and  on  the  Deck  of  the  execution  all  fees  due  to  eaoh  person,  and 
when  the  fee  bill  contains  lu  writing  a true  statement  of  eacn  and 
every  item  of  all  taxable  costs  in  the  oase,  and  over  against  each 
item  of  taxable  costs  the  amount  of  money  taxed  tnereunder,  there 
is  a proper  taxation  of  costs  as  provided  by  law.  This  duty  on  the 
justice  to  properly  tax  costs  is  mandatory  under  the  etetute. 

The  Thompson  case  holds  that  a justice  court  it  of 
limited  juxlsdlotlonand  that  its  powers  are  even  Halted  within 
its  jurisdiction.  k justice  of  the  peace  has  no  power  beyond  tbe 
statutes  and  is  limited  to  aot  only  within  the  statutes,  since  the 
Legislature  limited  the  Justices'  powers  while  considering  fees, 
ana  provided  that  certain  fe<  s shall  be  allowed  and  taxed  by  him. 

It  follows  that  fees  allowed  anu  taxed  and  according  to  the  mandates 
of  law  aust  contain  precisely  the  same  ata  on  the  dockdt  in  writing 
as  would  properly  oe  evidenced  by  a fee  bill  in  writing,  or  the 
taxing  of  same  in  any  oth-r  manner  on  the  docket  does  not  follow 
the  statute.  When  the  fees  were  ordered  taxed  the  Legislature  Intended 
a fee  bill  to  issue,  and  u^der  le,al  procedure  It  takes  no  more 
effort  to  make  the  entries  on  a fee  bill  than  on  the  docket  and  in 
fact  oen  r>e  done  by  the  same  stroke  with  the  aid  of  a little  carbon 
paper.  A fee  bill  must  issue  before  the  Constable  on  his  own  motion 
can  establish  his  lien  for  fees.  The  only  statutory  method  of  taxing 
cost  is  by  fee-bill.  That  tbe  offloere  may  secure  their  allowable 
fees  is  the  very  purpose  that  the  Legislature  had  in  mind  when  they 
etated  the  law  allowing  the  taxing  fees.  It  was  not  Intended  by  the 
Legislature  to  leave  the  officers  only  partially  secure  in  their  fees. 
This  preliminary  statutory  detail  Is  of  no  use  or  avail  to  the  officers 
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unless  a fee  bill  be  einul tuneoualy  issued,  at  the  same  time  as  the 
mandatory  docket  entries  are  made.  There  is  no  sense  in  a lee  that 
vas  made  to  secure  officere  in  their  fees,  providing  for  allowing 
and  taxing  same,  where  the  officer  may  be  stopped  short  of  an  actual 
collection  of  his  fee  simply  because  a justice  of  the  peace  construes 
the  phrase  "may  issue  fee-bills*  to  mean  that  he  may  use  arbitrary 
discretion,  as  a consequence  of  whloh  the  Constable  stands  perchance 
to  loose  his  fees  in  spite  of  the  other  statutes  to  the  contrary, 
anc  because  a justice  might  ohoose  to  aot  arbitrarily  in  allowing 
fees,  taxing  oosts  or  Issuing  fee  bills  to  him.  The  Justice  must 
Issue  fee  bills  for  coats,  when  requested  by  the  Constable,  for  that 
was  the  very  purpose  (to  secure  the  officer  In  his  fees)  the  Legis- 
lature had  In  mind  when  they  made  it  mandatory  on  the  court  to  allow 
and  tax  face  on  the  docket^  and  "may"  in  Section  11809  tfceans  '‘shall1.1. 

It  is  our  o;lnlon  where  a Justice  of  the  Peace  refuses 
to  issue  fee  bills  when  commanded  by  the  Constable,  mandemue  should 
oe  Issued  out  of  the  Circuit  Court,  whloh  court,  under  the  Constitu- 
tion, has  the  supervisory  o^ntroi  over  courts  of  inferior  and  limited 
jurisdiction,  such  ae  justice  courts,  and  jurisdiction  over  justices 
of  the  peace  In  the  performance  of  ministerial  acts. 


Respectfully  submitted, 


*M.  OR*  3A*TKRS, 

Assls1 ant  Attorney . General 


approved: 


rot  McKITTRICK, 
Attorney  uemeral. 


vos:n 


RELATING  TO  POWER  OF  CITIES  OF  THE  THIRD  CLASS  TO 

LEVY  A LICENSE  TAX  ON  BARBER  SHOPS,  BEAUTY  PARTLORS,  ETC. 


day  9}  1934 


Dr*  illisu.  L*  Davis 
to ay or  of  Nevada 
Nevada,  : is  ouri 

Dear  Doctors 


FI  itu 

-J 


le  acknowledge  your  letter  of  date  .ay  1st, 
1936,  in  which  you  inquire  as  follows; 

"I  very  much  desire  your  opinion 
regarding  power  of  the  City  to  assess 
and  collect  City  Occupation  License  Tax 
on  Barber  Shops  and  Beauty  Shops*  If 
Beauty  Shops  are  classed  as  professions, 
possibly  they  could  not  be  taxed  locally* 

Thanking  you  very  much,  I am.***" 

I* 


Cities.. Qf  the  tnird  class  have  Power 
authority  uo  levy  a license  tS XU 
on  barbers,  barbershops*  hair  dress 


rg.  rj  rr? *-  r gum  >. 


SBoers. 


Section  6840  Revised  Statutes  of  Missouri, 
relating  to  cities  of  the  third  class,  provides  in  part 
as  follows; 


"The  council  shall  have  power  and  authority 
to  levy  and  collect  a license  tax  on  ••••• 
barbers,  barbershops,  hair  dressers,  hair 
dressing  shops,  whether  conducted  in 
connection  with  other  business  or  sep- 
arate, and  beauty  parlors* ••• * 

The  above  statute  enumerates  the  kinds  of 
businesses,  or  the  callings,  voc  tione  or  pursuits 
which  may  be  taxed,  and  in  as  much  as  barbers,  barber- 
shops, hair  dressers,  hair  dressing  shops  and  beauty 
par lore  are  enumerated  in  the  statute,  from  which  the 
power  is  derived  to  tax,  it  follows  tiiat  tiiS  city 
councils  of  cities  of  the  third  class  raay  by  ordinance 
levy  a licer.se  tax  on  such  businesses,  callings,  voca- 
tions or  pursuits* 

If  such  were  not  enumerated  in  the  statute, 
then  the  city  could  not  tax  them* 


Kr«  i illiam  l » >avis 


Pay  S,  1934 


In  City  of  "'ulton  V*  Craighuud,  164  J4«  A* 

1.  e*  91,  the  court  speaking  through  Judge  Klliaon 
said  in  >«rt  aa  follows* 

•She  statute  (section  9 '"<33)  enumerating 
the  kinds  of  business,  or  the  callings, 
vocations  or  pursuits , which  may  be 
te  :<OvJ  | does  not  ruu.e  plumbing  as  one  of 
tl=0a«  Nor  ie  there  anytaing  in  ary 
other  statute  from  aaleh  t.e  po«rer  is 
either  fairly  or  necessarily  iiqplied# 

(City  of  I ode pence nee  v*  Cleveland,  167 
fco*  3o4 • ) Therefore  tx*e  city  of  Fulton 
most  look  to  the  Legislature,  instead 
of  the  oourta,  for  the  requisite  porer#* 

In  vie*  of  the  foregoing  statute  and  decision 
ve  hold  that  a city  of  t ha  third  class  uaa  the  povver 
and  authority  to  levy  « license  tax  un  barbers,  barber 
shops,  hair  dreeeere,  hair  dressing  shops  and  beauty 
par lore* 


respectfully  submitted, 
\u  urnes 


Aasiata.it  Mtorney  General 


\??i.OVKOi 


Attorney-General 


Cl  4KTERTES 


City  of  the  fourth  class  may  own  a nubile  cemetery 
anu  supoort  same  from  general  revenue  of  the  city. 


<S  - /*r 

.•ay  11,  1934. 


senator  Thomas  J.  Dag  s 
Kahoka,  Missouri 

bear  Senator  Lagga: 


This  is  to  acknowledge  your  request  for  an  odnion 
of  recent  date  concerning  the  following: 

May  a city  of  the  fourth  class  mainta  n, 
own  and  opera t®  a cemetery,  It  vyin0  and 
collecting  taxes  to  do  the  same? 


I. 

In  Mount  v.  Yount,  281  5.  v,  119,  1.  c.  120,  the  Spring- 
field  Court  of  appeals  said: 

"There  are  but  two  classes  of  cemeteries, 
public  and  private." 

*nu  further,  page  121, 

" fhe  Sikeston  cemetery  is  either  public  or 
private.  It  cannot  be  both.  It  is  admit- 
ted to  be  public,  and  in  addition  the 
statute  (section  8491)  only  authorizes  the 
city  to  own  a nubile  cemetery." 


Cornua  Juris,  Vol.  11,  na^e  51,  in  part  says  this: 

"The  power  existing  in  the  Legislature  to 
regulate  the  ourial  of  the  dead  may  oe 
delegated  by  the  legislature  to  munici- 
nalitles.  \nd  under  general  nowers  as  to 
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public  safety,  welfare,  health,  etc., 
or  under  an  express  grant  of  power  for 
the  purpose,  a municipality  nay  regulate 
burials  and  burial  places  within  its 
Units,  buoh  nower,  however,  must  not 
be  exercised  in  an  arbitrary  or  unreason- 
able manner,  or  in  such  manner  as  to  be 
discriminatory  or  creative  of  a nononoly. 
fctc." 


Article  8,  Chapter  38,  R.  S.  Mo.  1929,  are  lawe  that 
pertain  to  cities  of  the  fourth  class,  anu  Section  7040  of  the 
same  article  and  chapter  provides: 


"The  board  of  aldermen  shall  have  power 
to  purchase,  receive,  and  to  hold  real 
estate,  as  hereinbefore  mentioned,  for 
puollc  cemeteries,  either  within  or  with- 
out the  city,  within  a distance  of  three 
miles  thereof,  and  the  city  and  its 
officers  shall  hxve  Jurisdiction  over  the 
said  cemeteries  wherever  located:  Provided, 
that  no  such  cemetery  shall  exceed  eighty 
acres  in  one  body.  The  board  of  aldermen 
shall  provide  for  the  survey,  platting, 
grading,  fencing,  ornamenting  and  improving 
of  all  the  cemetery  ground,  and  the  avenues 
leading  thereto,  owned  by  the  city,  and 
may  construct  walks  and  prot  ct  oranmental 
trees,  and  provide  for  paying  the  expenses 
therefor.  The  board  of  aldermen  nay  make 
rules  and  pass  ordinances  Imposing  penal- 
ties and  fines,  regulating,  protecting  and 
governing  city  cemeteries,  the  owners  of 
lots  therein,  visitors  thereto,  and  punish 
trespassers  therein,  and  the  officers  of 
such  city  shal ; have  as  full  Jurisdiction 
and  power  in  the  enforcing  of  such  rules 
and  ordinances  as  though  the;  related  to 
the  city  itself." 


it  will  be  noted  that  the  statute  says  "and  provide  for 
payin0  the  expenses  therefor"  and  "shall  have  as  full  Jurisdiction 
and  power  in  the  enforcing  of  such  rules  and  ordinances  as  though 
trey  related  to  the  city  itself."  Thus,  the  board  of  aldermen 
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have  the  Dover  to  Durchaae,  receive,  and  to  hold  real  estate 
and  provide  for  paying  the  exoenees  therefor,  and  to  make  rules 
and  ordinances. 

section  VQ41,  of  the  same  article  and  chapter,  provides 
as  follows: 


"The  cemetery  lots  ahal  be  conveyed  by 
certificates,  signed  by  the  mayor, 
countersigned  b}  the  clerk,  under  the 
seal  of  the  city,  specifying  that  the 
Durchaser  to  whom  the  same  is  Issued  is 
the  owner  of  the  lot  described  therein 
by  numbers,  etc." 


Section  14068,  • S.  Mo.  1929,  provides  as  follows: 

"Any  town,  city  or  villi  ge  in  the  state  of 
Missouri  may  purchase,  receive  and  hold 
real  estate  within  or  outside  such  city, 
town  or  village  for  the  burial  of  the  dead, 
and  may  lease,  sell  or  otherwise  disoose 
of  the  same.  jid  the  council  of  said  cities, 
towns  and  villages  may  make  rules  and  pass 
ordinances  imposing  penalties  and  fines  not 
exceeding  one  hunured  dollars,  regulating, 
nrotecting  ana  governing  cemeteries  outside 
of  said  cities,  towns  and  villages,  the 
owners  of  lots  therein,  visitors  thereto, 
and  punishing  trespassers  thereon,  to  the 
extent  as  though  such  cemeteries  were  inside 
the  corporate  limits  of  such  cities,  towns 
and  villages;  and  the  officers  of  said  cities, 
towns  and  villages  shall  have  ae  full  Juris- 
diction and  cower  in  the  enforcing  of  said 
rules  and  ordinances  as  though  they  related 
to  suoh  city,  town  or  village  itself.” 


Therefore,  from  the  above,  it  is  our  opinion  that  a city 
of  the  fourth  class  may  own,  maintain,  regulate  and  operate  a 
cemetery. 
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• • 


The  next  question  for  determination  Is:  How  and  from 

what  source.  If  any,  may  revenue  be  taken  to  efleot  the  purposes 
of  ownership? 


In  State  ex  rel.  v.  City  of  St.  Louis,  21b  Ho.  47,  the 
Supreme  Court,  en  banc,  1.  c.  91,  said  the  following: 

"•<  * w v *,  and  that  municioal  coroora- 
tlona  were  only  authorised  to  levy  and 
oollect  taxes  for  municipal  purposes, 
and  municipal  enterprises  should  be 
conducted  and  controlled  in  fact  by  such 
municipalities  by  and  through  their 
proper  officers,  * # w 


Thus,  we  look  to  the  statute  governing  cities  of  the 
fourth  class  relative  to  tax  matters.  however,  before  we  do  that, 
we  call  attention  to  section  10,  article  X,  of  the  Constitution  of 
Missouri,  which  orovldes: 

"l'he  General  ssembly  shall  not  Impose 
taxes  upon  counties,  cities,  towns  or 
other  municipal  corporations  or  upon  the 
inhabitants  or  property  thereof,  for 
county,  city,  town  or  other  municipal 
ourposea,but  may,  by  general  laws,  vest 
in  the  corporate  authorities  thereof  the 
power  to  assess  an  i collect  taxss  for 
such  purpo-ves." 


Section  6948  R.  S.  Mo.  1929,  provides  in  part  as  follows: 

"if  such  reoort  shows  that  the  city  has 
less  than  10,000  Inhabitants,  the  city 
council  may  levy  on  all  subjects  and 
objects  of  taxation  for  city  purposes 
not  to  exceed  fifty  cents  on  the  one 
hundred  dollars  valuation,  should  the 
population  be  one  thousand  or  less,  said 
rate  of  levy  shall  not  exceed  twenty -five 
cents  on  one  hundred  dollars  valuation. 
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The  foregoing  are  maximum  rates  which 
may  be  levied  in  said  cities  and  towns. 
Provided,  however,  the  board  of  aider- 
men  shall  not  have  power  to  order  a rate 
of  tax  levy  on  real  or  personal  property 
for  the  year  1921  which  shall  produce 
more  than  ten  per  cent  in  excess  of  the 
amount  produced,  mathematically,  by  the 
rate  or  levy  ordered  in  1920,  and  in  no 
subsequent  year  may  any  such  board  of 
alder nen  or  any  officers  or  officer  acting 
therefor,  order  a rate  of  tax  levy  that 
will  produce,  mathematically,  more  than 
ten  per  cent  in  excess  of  taxes  levied  for 
the  previous  year." 


lection  7001,  R.  S.  Mo.  1929,  provides  in  part  as  follows: 

"The  board  of  aldermen  shall,  from  time  to 
time,  provide  by  ordinance  for  the  levy 
and  collection  of  all  taxes,  licenses, 
wharfage  and  other  duties  not  herein  enum- 
erated, etc." 


Section  7047,  R.  S.  Mo.  1929,  provides  in  part  as  follows: 

"The  cities  coming  voider  the  provisions  of 
this  article,  in  their  corporate  capacities 
are  authorized  and  empowered  to  enact 
ordinances  for  the  following  purposes  in 
addition  to  the  other  powers  granted  by  law: 

First.  To  levy  and  collect  taxes  for  general 
revenue  purposes  on  all  mixed  personal  and 
real  nroperty  within  the  limits  of  said  city, 
taxable  according  to  the  laws  of  this  state. 
iLtc.  " 


Nowhere  do  we  find  any  provision  of  statute  permitting 
a city  of  the  fourth  class  to  levy  a tax  for  the  use  and  benefit 
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of  a publicly  or  city  owned  cemetery.  Thus,  the  exoense 
oi  maintaining,  operating  or  regulating  a cemetery  must  be 
borne  f ro  ti  the  general  revenue  of  the  city,  and.  such  is  our 
opinion. 


Yours  very  truly. 


James  L.  ilornBostel 
assistant  attorney- feneral. 


APPROVED: 


H .Y  l£o:uTTRICK 
Attorney-General. 


JbH j KG 


COUNTY  BOUNDARIES 


- Boundary  line  of  col 


e and  Oaage  Counties. 


May  12th,  1934. 

5-  if 


Honorable  lllott  M.  Dampf 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 


FILED 

Ok)k  , 


Dear  Slrx 


We  have  your  request  of  April  20th,  1934  for 
nn  opinion  upon  the  following  fee tat 


"Does  accreted  land  at  the  mouth  of 
the  Oaage  River  belong  In  Cole  county 
where  the  main  channel  of  the  Oaage 
River  flows  between  this  land  and 
Oaage  County.  Section  11946  and  Section 
11978  set  the  boundary  of  Cole  and  Osage 
Counties  In  the  middle  of  the  main  chan- 
nel of  the  oaage  River. 

An  attempt  was  made  some  years  ago  to 
make  the  main  channel  of  the  Oaage  \lver 
flow  through  the  upper  end  of  this  tract 
( aa  shown  by  Federal  plat)  which  wo a 
unsuccessful.  A levee  has  been  built 
by  the  Government  olong  this  strip,  and 
at  the  present  time,  no  wntor  whatsoever 
flows  through  this  slough,  and  a road 
has  been  built  on  top  of  the  levee. 

This  property  has  boen  taxed  by  Oaage 
County  in  the  pa at  years,  but  haa  been 
assessed  by  Cole  County  for  the  year  1933. 

Therefore  will  you  kindly  give  me  your 
opinion  os  to  whether  the  boundary  line 
os  set  out  in  the  above  sections  are  to 
be  used  in  determining  to  whloh  oounty 
the  abovo  tract  belongs. " 


#2  - Honorable  Elliott  M*  Dnmpf 


tve  assume  from  yot ir  letter  that  the  land  In  question 
Ilea  north  and  west  of  the  no In  channel  of  the  Usage  River, 
and  south  of  the  main  channel  of  the  Missouri  River*  The 
boundary  line  of  Cole  and  Osage  Counties,  Immediately  south 
of  the  Missouri  River,  is  fixed  at  the  middle  of  the  main 
channel  of  the  usage  River*-  Sections  11946  and  11978,  Revised 
Statutes  of  Missouri,  1929*  These  boundary  lines  were  created 
by  acts  of  the  Legislature,  and  such  boundary  lines  are  fully 
recognised  by  the  Constitution  of  Missouri,  Artiole  IX,  : eotion 
1*  The  sudden  changing  of  the  bed  of  a boundary  river  stream 
does  not  change  the  boundary  of  the  county.  A river  which 
suddenly  abandons  its  course  and  seeks  new  channels,  whether 
from  natural  causes  or  from  artificial  and  man-made  channels, 
causes  no  changes  in  the  boundary  between  the  counties  where 
the  boundary  line  is  fixed  at  the  middle  of  a main  channel  of 
a river*  Randolph  v*  Moberly  Hunting  and  wishing  Club,  16 
S.  W*  (2d)  834. 

It  ia,  therefore,  the  opinion  of  this  office  that 
the  tract  of  land  in  question  lies  within  the  boundaries  of 
Cole  County,  as  defined  by  statute  (Section  1184#),  and  recognised 
by  the  Constitution  of  Missouri,  and  that  the  lend  for  all  pur- 
poses is  Cole  County  territory* 


Respectfully  submitted. 


PRAMKLIH  E*  REACAH 
Assistant  Attorney  General 


APPROVED: 


mr  vanrwptfty 

Attorney  General 


PER* PL 


NURSERIES:  Municipally  owned  nurseries  subject  to  inspection 
under  Mo*  Plant  Act;  municipally  owned  nurseries  subject  to  pay 
inspection  fees* 


May  21,  1934. 


Mr*  J.  Carl  Dawson, 

State  Plant  Officer, 
Department  of  Agrl culture, 
Jefferson  City,  Mo. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  May  9,  1934,  which  for  the  purpose  of  the  record,  is 
herewith  quoted  In  full: 

"From  time  to  time  during  the  last  few 
years  the  cues t ion  has  been  raised  as 
to  whether  or  not  municipally-owned 
nurseries  are  required  to  be  inspected 
under  the  Missouri  Plant  Act,  Chapter  86, 

Article  3,  H.5.  1929,  and  as  to  whether 
or  not  we  had  a legal  right  to  charge  fees 
for  this  work.  Such  nurseries  move  stock 
to  all  parts  of  the  municipality  and  may 
trade  stock  with  other  municipalities  and 
commercial  nurseries. 

"I  hare  already  consulted  \ssistant  Attorney 
General  Oliver  W.  Nolen  and  have  familiar- 
ized him  with  the  facts.  I would  be  very 
grateful  if  you  could  refer  this  opinion 
to  him. 

"A  letter  received  by  this  Department 
regarding  this  matter  is  attached.  Please 
return  same  with  the  opinion." 

Your  letter  presents  two  questions,  namely:  (l)whether 
or  not  municipally  owned  nurseries  are  within  the  jurisdiction  of 
the  Missouri  Plant  Law;  and  (2)  can  the  fees  for  Inspection  be 
exacted  from  a municipally  owned  nursery  under  Cec.  12376,  R.S. 
Mo.  1929. 


Mr.  J.  Carl  Dawson  —2—  May  21,  1924. 


I. 


Sec.  12369 , R.S.  Mo.  1929  is  as  follows: 

"The  Missouri  State  Board  of  <vgri- 
culture  is  hereby  authorized  to 
administer  the  provisions  of  this 
article.  It  shall  havo  authority 
to  make  such  regulations  and  pro- 
mulgate and  enforce  such  quarantines 
as  may  in  its  judgment  be  necessary 
for  the  protection  of  all  plants 
growing  in  the  State  of  Missouri. 

In  the  administration  of  the  provis- 
ions of  this  article,  the  board  is 
authorized  and  empowered  to  cooperate 
with  every  state  department,  agency, 
commission  and  institution,  and  also 
particularly  with  the  United  States 
department  of  agriculture  in  so  far 
as  such  cooperation  may  be  beneficially 
in  carrying  out  the  provisions  of 
this  article." 

In  the  above  section  you  will  note  the  phrase  "as  may  in 
its  judgment  be  necessary  for  the  protection  of  all  plants  growing 
in  the  State  of  Missouri".  There  is  no  statute  exempting  any 
firm,  corporation  or  association  from  the  provisions  of  the  vet. 

Under  Geo.  12368,  R.S.  Mo.  1929,  sub-division  (d),  the 
following  definition  is  given  of  "persons": 

"Individuals,  associations,  partner- 
ships and  corporations.  Words  used 
in  this  article  shall  be  construed 
to  import  either  the  plural  or  the 
singular,  as  the  case  demands." 

The  principal  section  in  controversy  is  Sec.  12376,  R.S. 

Mo.  1929,  which  is  as  follows: 

"It  shall  be  unlawful  for  any  person 
to  sell,  give  away,  carry,  ship,  or 
deliver  for  carriage  or  shipment, 
within  this  state,  any  plants  or  plant 
products  listed,  as  required  by  section 
12372,  in  the  rules  and  regulations  made 
pursuant  to  this  article,  unless  such 
plants  or  plant  products  have  been 
officially  inspected  and  a certificate 
issued  by  an  inspector  of  the  board 
stating  that  the  said  plants  or  plant 
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products  have  been  Inspected  and 
found  free  from  insect  pests  and  dis- 
eases, and  any  other  facts  provided 
for  in  the  rules  and  regulations  made 
pursuant  to  this  article.  For  the 
issuance  of  such  certificate,  the 
board  may  reouire  the  payment  of  a 
reasonable  fee  to  cover  the  expense  of 
such  inspection  and  certification: 

Provided,  however,  that  if  such  plants 
or  plant  products  were  brought  into  this 
state  in  compliance  with  the  requirements 
of  section  12375,  the  certificate  required 
by  that  section  may  be  aocepted  in  lieu 
of  the  inspection  and  certificate  required 
by  this  section,  in  such  cases  as  shall 
be  provided  for  in  the  rules  and  regula- 
tions made  pursuant  to  this  article.  If 
it  shall  be  found  at  any  time  that  a 
certificate  of  inspection,  issued  or 
accepted  pursuant  to  the  provisions  of 
this  section,  is  being  used  in  connection 
with  plants  and  plant  produets  which  are 
infested  or  infected  with  insect  pests 
or  diseases,  its  further  use  may  be 
prohibited,  subject  to  such  inspection 
and  other  disposition  of  the  plants  and 
plant  products  involved  as  may  be  provided 
for  by  tho  board.  All  moneys  collected 
by  the  board  under  this  section  or  under 
section  12374  or  12381  shall  be  retained 
by  the  board  as  a fund  for  necessayy 
traveling,  postage,  equipment,  and  other 
proper  expenses  incident  to  the  duties  and 
activities  of  the  board  and  its  employes. 

Bi-annually  a detailed  and  itemized  state- 
ment of  all  receipts  and  disbursements  of 
said  fund  shall  be  submitted  by  said  board 
to  the  general  assembly  on  or  before  the 
third  Monday  of  the  session." 

The  Park  Department  of  Kansas  City,  according  to  the  enclosed 
letter,  does  not  sell,  give  away,  ship  or  deliver,  for  carriage  or 
shipment  within  this  state,  any  plants  or  plant  products  listed 
as  required  by  Sec.  372,  but  the  statute  also  uses  the  verb  "carry" 
in  addition.  By  the  statements  in  the  enclosed  letter  we  are  led 
to  believe  that  thi3  nursery  transplants  or  "carries"  its  products 
to  the  various  parks  in  the  city,  and  regardless  of  the  fact  that 
it  is  not  conduotec  for  profit,  it  is  the  opinion  of  this  department 
that  it  was  the  intention  of  the  Legislature  in  passing  the 
Missouri  Plant  Act  to  protect  all  plants  and  plant  products  in  the 
State  of  Missouri  from  pests  and  diseases  regardless  of  where  or 
how  located.  Under  Sec.  12373,  the  Board  has  power  to  make  the 


Mr.  J.  Carl  Dawson 


May  21,  1934 


rules,  and  we  think  its  powers  are  comprehensive  enough  to 
include  the  nursery  in  the  last  Park  District  of  Khnsae  City. 


II. 

Lunici pally  owned  nurseries  ore 
'subject  to  pay  inspection  fee~5~~ 

Having  held  in  the  preceding  question  that  municipally 
owned  nurseries  are  subject  to  the  provisions  of  the  Missouri 
Plant  Act  under  3ec.  12376,  supra,  they  would  consequently  be 
subject  to  inspection  and  the  usual  fee  could  be  charged  therefor. 

We  think  we  are  not  unreasonable  in  concluding  that  the 
Legislature  intended  the  Act  for  the  protection  of  all  plants 
and  plant  products  of  the  State  and  recognized  that  diseases 
and  pests  can  infest  municipally  owned,  as  well  as  private  or 
commercially  owned  nurseries,  and  that  municipally  owned  nurser- 
ies should  be  protected,  as  well  as  all  others. 


Respectfully  submitted, 


0LTIVTR  r.  NOLEN, 
Assistant  Attorney  General 


APPROVED : 
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ELECTIONS,  PRIMARY: 


Declaration  of  candidate  must  be  filed 
60  days  prior  to  primary. 


0 V 


June  9,  1934, 


don.  Elliott  M.  Darapf 
Prosecuting  attorney 
Cole  County 

Jefferson  City,  Missouri 


i — J 


Dear  Mr.  Dampf: 


V.e  acknowledge  receipt  of  your  letter  of  June  9th, 
1954,  which  letter  is  as  follows: 

"Will  you  kindly  give  me  your  opinion  as 
to  whether  a candidate  is  properly  filed 
under  the  following  condition: 

ayment  of  the  Five  Dollar  00)  fee 
was  paid  to  the  Treasurer  of  the  County 
Committee  and  then  filed  with  the  Co  nty 
Clerk  on  the  8th  day  of  June,  1954,  but 
no  Declaration  was  or  has  been  filed  at 
the  present  time." 


This  Department  has  previously  rendered  an  opinion  in 
which  we  stated  th  t it  would  be  necessary  for  all  candidates 
to  have  their  declarations  filed  with  the  proper  officials  on 
or  before  midnight,  June  6 th,  1954,  for  the  Primary  to  be  held 
August  7th,  1954, 

Your  letter  states  that  the  «.6,00  filing  fee  was  paid 
to  the  Treasurer  of  the  County  Committee  and  then  filed  with 
the  County  Clerk  on  June  8th,  1934,  but  no  declaratlor  was 
filed  or  has  been  filed  at  the  present  time;  your  letter  being 
dated  June  9th,  1954. 
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»e  are  herewith  setting  forth  faction  10257,  R.  S.  ido. 

1929,  which  provides  as  follows: 

"The  name  of  no  candidate  shall  be  print- 
ed upon  any  official  ballot  at  any 
primary  election,  unless  at  least  sixty 
days  prior  to  such  primary  a written 
declaration  shall  have  been  filed  by 
the  candidate,  as  provided  in  this 
article,  stating  his  full  name,  residence, 
office  for  which  he  proposes  as  a candi- 
date, party  upon  whose  ticket  he  is 
to  be  a candidate,  that  if  nominated  and 
elected  to  such  office  he  will  qualify, 
and  such  declaration  shall  be  in  substan- 
tially the  following  form: 

1,  the  undersigned,  a resident 
and  qualified  elector  of  the( 
precinct  of  the  town  of  )m 

or  (the precinct  of  the 

ward  oi'  the  city  of county 

of  and  state  of  Missouri,  do 

announce  myself  a candidate  for  the 

office  of  _____ ____  on  the  

ticket,  to  oe  voted  for  at  the  primary 
election  to  be  held  on  the  first 

Tuesday  in  August,  , and  I further 

declare  that  if  nominated  and  elected 
to  such  office  1 will  qualify. 

( signed) • " 


The  declaration,  in  substantially  the  above  form,  must 
be  filed  with  the  proper  officials  before  midnight,  June  8ih, 
1934,  for  the  candidate  to  have  his  name  printed  on  the  official 
primary  ballot.  This  section  is  mandatory  and  it  is,  there- 
fore, our  opinion  that  unless  such  declaration  was  filed  with 
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the  proper  officials  before  midnight,  Friday,  June  8th,  1934, 
he  or  she  is  not  entitled  to  have  his  or  her  name  printed  on 
the  official  primary  ballot. 


Very  truly  yours. 


COVELL  R.  HF.WITT 

Assistant  Attorney -General. 


APPROVED: 
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MOTOR  VEHICLES  - Private  use  of  motor  vehicle  operating  under 

dealer  license  plates  unwarranted  and  in 
violation  of  the  law. 


June  26  th, 


1934. 


i 


Honorable  Elliott  M.  Dampf 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 


F 1 L E 0 

/ 

• / 


Dear  Sir: 


This  department  is  in  receipt  of  your  request 
for  an  opinion  as  to  the  following  state  of  facts: 

"Is  It  necessary  for  a person  to 
purchase  a llcen  se  for  a motor 
vehicle  where  he  is  a salesman 
for  a motor  company  and  has  the 
car  in  his  possession  and  uses 
same  both  as  a demonstrator  and 
for  his  private  use.  A loan  was 
made  upon  the  car  by  a finance  company 
under  the  demonstrator  plan  in  the 
name  of  the  salesman  and  guaranteed 
by  the  motor  company  and  the  pay- 
ments on  the  car  made  by  the  company. 

At  the  present  time  the  car  Is  being 
operated  with  dealer  plates. 

Also,  If  a stockholder  in  a corpora- 
tion must  have  a motor  operators 
license  when  he  Is  employed  by  the 
said  corporation  as  a salesman." 


I. 

Section  7764,  R.  S.  Mo.  1929  provides  for  the 
registration  of  manufacturers  and  dealers.  This  section 
provides  In  part  as  follows: 
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"(a)  All  manufacturers  and  dealers 
shall.  Instead  of  registering  each 
motor  vehicle  manufactured  or  dealt 
In,  make  application  upon  a blank 
to  be  fumliied  by  the  commissioner 
for  a distinctive  number  for  all  the 
motor  vehicles  owned  or  controlled 
by  such  manufacturer  or  dealer,  said 
application  to  contain:  (1)  a brief 
description  of  each  type  of  motor 
vehicle  manufactured  or  dealt  in,  in- 
cluding character  of  the  motive  power, 
amount  thereof,  stated  in  figures  of 
horsepower,  and  (2)  the  name  and  busi- 
ness address  of  such  manufacturer  or 
denier;  (3)  the  weight  and  rated  live 
load  capacity  of  coranercial  motor  ve- 
hicles* 

*-»*«*•»*•* 

(c)  Display  of  duplicate  number  plates: 
Such  duplicate  number  plates  may  be 
displayed  on  any  motor  vehicle  used  in 
the  business  of  the  manufacturer  or 
dealer,  but  shall  not  be  displayed  on 
any  motor  vehicle  or  trailer  used  for 
the  privnte  purposes  of  any  such  manufac- 
turer, dealer  or  their  employes,  or  on 
any  motor  vehicle  or  trailer  hired  or 
loaned  to  others* 

(d)  The  oonmissioner  of  motor  vehicles 
shall  use  all  due  diligence  to  ascertain 
whether  applicant  is  a dealer  in  fact, 
and  he  may  regulate  the  number  of  plates 
furnished  each  dealer." 


From  the  facts  as  stated  in  your  letter,  it  is 
apparent  that  a motor  vehicle  is  being  used  by  a salesman 
for  a motor  company  as  a demonstrator  and  for  his  own  per- 
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aonal  use  and  is  being  operated  tinder  dealer  license 
plates,  as  provided  in  Section  7764,  supra.  Under  sub- 
section C of  this  section,  the  private  use  of  such  a 
motor  vehicle  is  prohibited  and  in  direct  violation  of 
the  law.  This  is  made  more  apparent  by  sub-section  D, 
wherein  it  is  provided  that  the  commissioner  shall  use 
all  due  diligence  to  ascertain  whether  the  applicant  is 
a dealer  in  fact,  thereby  expressing  the  intention  of  the 
Legislature  that  these  motor  vehicles  should  be  operated 
under  these  license  plates  only  for  business  purposes. 

Sub-section  D of  Section  7786,  R,  S.  Ho,  1929, 

provides: 


"(d)  Any  person  who  violates  any  of 
the  other  provisions  of  this  article 
shall,  upon  conviction  thereof,  be 
punished  by  a fine  of  not  less  than 
five  dollars  ($5,00)  or  more  than  five 
hundred  dollars  ($500 #00)  or  by  im- 
prisonment in  the  cotzn ty  Jail  for  a 
term  not  exceeding  two  years,  or  by 
both  such  fine  and  imprisonment," 


We  conclude,  therefore,  that  the  private  use  of 
a motor  vehicle  operated  under  dealer  license  plates,  as 
provided  in  Section  7764,  supra,  is  in  direct  violation 
of  the  law  and  that  the  manufacturer , dealer  or  employe 
operating  such  motor  vehicle  for  his  private  use  may  be, 
under  sub-section  D of  Section  7786,  prosecuted  as  pro- 
vided therein. 

As  to  your  second  question,  we  are  enclosing  an 
opinion  of  this  department  to  the  Honorable  A1  J,  Stack, 
Assistant  Prosecuting  Attorney,  St,  Louis  County,  Clayton, 
Missouri,  which  we  believe  fully  covers  your  problem. 


Respectfully  submitted. 


APPROVED: 

JOHN  W.  HOFFMAH,  Jr. 

ROY  McKITTRICK  Assistant  Attorney  General 

Attorney  General 
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Hon.  i rank  ,i.  * av  Idaon, 
County  Clerk, 
Harrlsonville,  Missouri. 

Dear  Sir* 


This  Department  ia  in  receipt  of  your  recuea*  for  an  opinion 
as  to  the  following  state  of  factat 


"in  the  County  Clerks  publication  of 
Urinary  election  notice  under  secti  on 
10262  R.  S.1929,  is  it  reoessary  to 
leave  blank  spaces  in  the  publication, 
where  no  ono  has  filed  for  office  on 
any  givon  ticket,  or  is  it  sufficient 
to  only  print  the  muses  and  addresses 
of  the  cand  Id  at  es  that  have  filed,  and 
the  offloo  for  which  they  have  filed 
declaration  papers? 

nTo  be  more  explicit:-  in  our  county  no 
one  has  f’  led  for  a oounty  office  on  the 
vepubllcan  ticket. 


"In  the  publication  of  the  Republican 
tloket  in  the  paper  la  It  necessary  to 
leave  blank  spaces  for  the  offices  for 
which  no  candidate  has  f!  led?" 


Section  10262,  Revised  Statutes  of  Missouri  1929  provides: 

" Juch  clerks  shall,  upon  receipt  thereof, 
publish,  under  the  proper  party  deslgnrt  ion, 
the  title  of  each  of  floe,  the  names  and  ad- 
cn»4B3fi  01  ftii  »*W»oH*"w hp  shall  ha-e  filed 
declaration  papers,  giving  the  name  and 
address  of  each,  the  date  of  the  primary, 

• the  hours  during  which  the  polla  will  t e 
opened,  and  that  the  primary  will  beheld 
at  the  regular  polling  places  in  each 
precinct.  It  shall  be  the  duty  of  the 
county  clerk  to  publish  such  notice  for 
three  consecutive  weeks  next  prior  to 
said  primary. " 
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It  has  been  sometimes  said  that  certain  previsions  of  the 
election  laws  are  mandatory  and  others  are  directory*  Strictly 
speaking,  however,  all  provisions  of  such  laws  are  mandatory 
In  the  sense  that  they  lmnoso  the  duty  of  obedience  on  those  who 
com®  within  their  purview* 

Section  10262  expressly  requires  the  county  clerk  to  publish 
under  the  proper  party  designation,  the  title  of  each  office 
and  It  Is  our  opinion  that  tills  mandatory  provision  of  the 
strtute  must  be  fulfilled* by  the  county  clerk* 

In  the  case  of  holilns  v*  McKinney,  157  iio*  l*c.  665,  the  Court 
saldi 


’’The  statutory  ballot  for  that  office  was 
a blank  space  on  the  Republican  ticket* 
tinder  the  title  of  the  office.  In  which 
the  elector  might  write  the  nes »e  of  hi  a 
ohoice  for  that  office,  and  by  which  he 
was  advised  of  the  fact  that  th^re  was  no 
nominee  of  that  party  for  that  office  at 
that  ejection*" 

From  the  foregoing  it  Is  the  opinion  of  this  bepartraent  that  it 
is  tho  duty  of  the  county  clerk  to  publish  uwdor  the  proper  party 
designation  the  title  of  each  office  even  though  for  ao  me  par- 
ticular office  there  be  no  one  who  has  legally  filed  declaration 
papers* 


respectfully  submitted. 


JOH*  ft.  HOiRMAN,  Jr. 

Assistant  Attorney -General 
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JUSTICES  OF  THE  PEACE  - COUNTY  COURT  -l  County 

Court  has  the  right  to 
declare  the  office  of  Justice 
of  the  Peace  vacant  upon  find- 
ing certain  facts. 


August  2,  1934 


Honorable  Elliott  4.  Darapf 
Prosecuting  Attorney  Cole  County 
Jefferson  Cl  ty  ,Mlss  ourl 


Dear  4r.  DamfJf: 


Your  letter  requesting  an  opinion  Is  as  follows* 

"Will  you  kindly  give  me  your  opinion  on 
the  construction  of  Section  2164 , Revised 
Statutes  of  Missouri,  1929,  applying  to 
the  following  facts: 

Upon  the  death  of  a Justice  of  the  Peace 
In  and  for  Jefferson  Township,  Cole  County, 
Missouri,  the  County  Court  of  Cole  County 
made  an  appointment  to  fill  the  vacancy  to 
the  office.  The  person  so  appointed  quali- 
fied, but  has  fallod  and  refused  to  estab- 
lish an  office  for  the  transaction  of  the 
business  of  a Justice  of  the  Peace  In  Jef- 
ferson Township,  Cole  County,  Missouri, or 
to  perform  the  duties  of  a Justice  of  the 
Peace.  laid  appointee,  while  still  main- 
taining his  Is gal  residence  In  Cole  County, 
Missouri,  has  accepted  a position  with 
the  United  States  Seodetlc  Survey  and  Is 
working  outside  the  State  of  Missouri. 

He  has  refused  to  resign  the  office  of  Jus- 
tice of  the  Peace. 

Therefore,  would  It  be  possible  for  the 
County  Court  of  Cole  County , Missouri,  to 
declare  the  office  vacant  and  obtain  cus- 
tody of  the  books  as  provided  In  the 
aforesaid  section.  M 
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Tides i 


Missouri  Constitution,  Article  VI, Section  37,  pro* 


"In  eaon  county  there  shall  be  appointed, 
or  elected,  as  many  Justices  of  the  peace 
as  the  public  good  may  require,  whose  pow- 
ers, duties  and  duration  In  office  shall 
be  regulated  by  law." 


Missouri  Constitution,  Article  XIV,  Section  7, pro- 
vides! 

"The  General  Assembly  shall.  In  addition 
to  other  penalties,  provide  for  the  re- 
moval from  office  of  county,  city,  town 
and  township  officers,  on  conviction  of 
wilful,  corrupt  or  fraudulent  violation 
or  neglect  of  official  duty.  Laws  may  be 
enacted  to  provide  for  the  removal  from 
office,  for  cause,  of  all  public  officers, 
not  otherwise  provided  for  In  this  Consti- 
tution. 


Section  11202  R.  S.  Mo.  1929  provides  as  follows i 

"Any  person  elected  or  appointed  to  any 
comity , city , town  or  township  office  In 
this  state, except  such  officers  as  may  be 
subject  to  removal  by  imp ^achment ,who  shall 
fall  personally  to  devote  his  time  to  the 
performance  of  the  duties  of  such  of flee, or 
who  shall  be  guilty  of  any  willful  or 
fraudulent  violation  or  neglect  of  any 
official  duty,  or  who  shall  knowln  ,ly  or 
willfully  fall  or  refuse  to  do  or  perform  any 
official  act  or  duty  which  by  law  It  la  his 
duty  to  do  or  perform  with  respect  to  the 
exeeutlon  or  enforcement  of  the  criminal 
laws  of  the  state,  shall  thereby  forfeit  his 
office,  and  may  be  removed  therefrom  In 
the  manner  hereinafter  provided." 


Section  11207  H.  S.  Mo.  1929  provides  as  fellows i 


Honorable  Elliott  M.  Dampf 


3 


August  2,  1934 


"If  any  official  against  whom  a 
proceeding  has  been  filed*  as  provided 
for  in  this  article*  shall  be  found 
guilty  of  failing  personally  to  de- 
vote his  time  to  the  performance  of 
the  duties  of  such  office*  or  of  any 
willful*  corrupt  or  fraudulent  viola- 
tion or  neglect  of  official  duty*  or 
of  knowingly  or  willfully  falling  or 
refusing  to  do  or  perform  any  official 
act  or  duty  which  by  law  it  is  made 
his  duty  to  do  or  perform  with  respect 
to  the  execution  or  enforcement  of  the 
criminal  laws  of  the  state*  the  court 
shall  render  judgment  removing  him 
from  such  office*  and  he  shall  not  be 
elected  or  appointed  to  fill  the  vacancy 
thereby  created*  but  the  same  shall  be 
filled  as  provided  by  law  for  filling 
vacancies  in  other  cases*  All  actions 
and  proceedings  under  this  article  Shall 
be  in  the  nature  of  civil  actions*  and 
tried  as  such." 


Section  8164  R*  3*  Mo.  1989  provides  as  follows 

Whenever  a Justice  of  the  peace  shall 
resign*  move  out  of  the  township  or  be 
otherwise  disqualified*  he  shall  im- 
mediately thereafter  deliver  to  the 
clerk  of  the  county  court*  or,  if  in  the 
city  of  St.  Louis,  the  city  register* 
all  dockets*  records*  books*  papers  and 
documents  appertaining  to  his  office*  or 
relating  to  any  suit*  matter  or  contro- 
versy committed  to  him  in  his  official 
capacity:  PROVIDED  FURTHER*  that  when  a 

justice  of  the  peace  dies  it  shall  be 
the  duty  of  the  clerk  of  the  county  court* 
or*  if  in  the  city  of  St.  Louis*  of  the 
city  register*  on  the  affidavit  of  any 
person  having  any  interest  in  such  dockets* 
records*  books*  papers  and  documents* 
stating  the  nature  of  such  interest*  and 
that  such  justice  of  the  peace  is  dead, 
being  filed  with  such  clerk  of  the  county 
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court , or  such  city  register  If  In 
the  city  of  St.  Louis,  to  Issue  an  order. 
In  writing,  to  the  sheriff,  directing 
him  to  Immediately  take  Into  his  cus- 
tody all  such  dockets,  papers,  books, 
records  and  documents  and  deliver  the 
same,  without  delay,  to  the  clerk  of 
the  county  court,  or.  If  in  the  city  of 
St,  Louis,  to  the  city  register;  and 
for  such  services  the  sheriff  shall  re- 
ceive the  same  compensation  as  he  is 
allowed  by  law  for  serving  process,  to 
be  paid  out  of  the  county  contingent  fund, 
or,  if  In  the  city  of  JSt,  Louis,  out  of 
any  moneys  in  the  municipal  revenue  fund 
not  otherwise  appropriated," 


Prom  the  facts  stated  in  your  letter,  Lection 
2164,  supra,  can  be  invoked  to  recover  possession  of  the  books 
The  clerk  of  the  county  court  should  demand  the  same  of  him, 
and,  upon  refusal,  he  could  institute  a possessory  action 
against  him.  This  Is  not  the  exact  remedy  which  you  desire, 
according  to  ycur  letter.  You  are  mare  interested  In  vacating 
the  office  by  legal  process,  but  it  must  be  r emembered  that 
even  If  the  office  is  Judicially  vacated,  a possessory  action 
for  the  tokens  of  office  may  become  neoessary. 

In  the  case  of  State  ex  inf.  Gentry  v.  Toliver 
316  Mo,  737,  l.c.  746,  2o7  3.  W.  312,  the  Supreme  Court  saidi 

"Relator  contends  that,  in  making  ap- 
pointments of  county  employees,  of- 
ficers and  agents,  the  county  court 
acts  ministerially  and  not  Judicially. 

This  may  oe  true  where  no  finding  of 
facts  on  the  part  of  the  county  court, 
upon  which  Its  very  power  to  make  the 
appointment  depends,  has  to  be  made. 

If  a duly  elected,  regular  Justice  of 
the  peace  should  die  or  resign,  the 
county  oourt  would  not  be  required  to 
ascertain  anything,  other  than  that  a 
vacancy  had  occurred,  to  authorise  It 
to  fill  such  vacancy  by  appointment. 

(Sec.  2692,  R.  3.  1919.)  The  making 
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of  an  appointment  In  such  case  would 
Involve  no  finding  of  facts  giving 
the  county  court  the  power  to  make 
the  appointment.  The  statute  itself 
confers  such  power  and  requires  no 
finding  of  facts  authorising  the 
exercise  of  the  power. 

None  of  the  cases  cited  by  relator* 
wherein  it  is  held  that  in  staking  the 
appointment  the  court  or  officer  acts 
ministerially*  is  a case  wherein  the 
very  right  to  make  the  appointment  de- 
pends upon  the  finding  of  the  existence 
of  a state  of  facts  giving  the  court  or 
officer  the  power  to  make  the  appoint- 
ment. Such  cases  are  thus  distinguished 
from  the  case  at  bar  and  need  not  be 
separately  considered.  #**«**#* 

It  is  not  necessary  to  lengthen  this 
opinion  further  in  the  consideration  of 
cases.  We  hold  that  the  act  of  making 
the  appointment  of  respondent  necessarily 
involved  a finding  by  the  county  court 
that  such  a state  of  facts  existed  as  to 
authorize  it  to  appoint  an  additional 
Justice  of  the  peace*  including  the  find- 
ing that  two  additional  Justices  of  the 
peace  had  not  already  been  appointed*  or* 
if  they  had  previously  been  appointed* 
that  both  were  not  qualified  and  acting 
at  the  time.  Such  finding  had  the  force 
and  effect  of  a judgment  and  cannot  be 
attacked  in  this  proceeding,  wherein  fraud 
ia  neither  alleged  nor  sought  to  be  proven." 


Thus  ws  see  that  where  the  county  court  is 
required  to  find*  as  a fact*  that  the  Justice  has  "moved  out 
of  the  township"  they  are  acting  Judicially  in  any  court  order 
made  pursuant  thereto. 


videss 


Machem  on  "Public  Officers",  Section  438,  pro- 


filer e the  law  thus  requires  the  officer 
to  reside  within  the  district  which  he 
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represents , and  a fortiori  so 
whore  It  expressly  declares  that 
his  removal  from  the  district  shall 
create  a vacancy,  a permanent  removal 
from  the  district  represented  will  be 
deemed  an  abandonment  of  the  office 
and  a vacancy  will  result. 

out  a mere  temporary  removal  for  a 
limited  time  and  with  no  Intention 
to  abandon  or  surrender  the  office 
or  to  cease  to  perform  its  duties, 
will  not  have  this  effeot.” 

In  the  case  of  State  ex  rel.  Attorney  general  v. 

Sanderson  280  Mo.  25ti,  217  S.  w.  60,  trie  court  states t 

* * * the  policy  of  the  State  is, 
that  a duly  elected  or  appointed 
official  shall  not  be  deprived  of 
his  position  except  for  remissions 
In  the  performance  of  the  duties 
of  the  office,  or  conviction  of 
some  crime  which  demonstrates  he 
Is  unworthy  to  hold  a position  of 
honor  or  trust.  Rot  only  Is  said 
policy  to  be  gleaned  from  statutory 
enaotments  but  this  court  has  de- 
cided that  If  an  official  possesses 
the  requisite  qualifications  for 
his  position,  he  can  be  removed 
from  It  only  for  misconduct  connected 
with  the  performance  of  the  duties 
of  the  office,  exeept  when  some  trans- 
gression apart  from  those  duties  is 
made  by  statute  cause  for  removal; 
and  that  rule  Is  general.*  *»***" 

We  have  seen  that  the  Constitution  and  no  lass 
than  three  statutes  pursuant  thereto,  could  be  Invoked  In  vacat- 
ing said  office  of  Justice  of  the  Peace. 


CONCLUSION. 

It  Is  the  opinion  of  this  office  that  the  county 
court,  lender  provisions  of  lection  2164,  supra,  after  making  a 
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finding  of  fact,  which  should  be  made  of  record,  of  the  facte 
as  given  In  your  letter  and  particularly  a finding  that  said 
Justice  has  raovod  out  of  the  township,  then  it  la  within  their 
Jurisdiction  and  Judicial  power  to  enter  a Judgment  of  record, 
based  upon  said  finding,  that  the  office  Is  vacant,  and  then 
they  can  proceed  to  fill  the  vacancy  as  provided  by  law. 

Under  the  provisions  of  Section  11202  and 
Section  11207,  supra,  quo  warranto  proceedings  are  available, 
but  so  long  as  Section  2164,  supra,  is  available,  quo  warranto 
is  not  a necessary  remedy. 


Respectfully  submitted. 


•m.  ORH  SAWYiRS 

Assistant  Attorney  General. 


APPROVED! 


ROY  ..’Civl^i'ftlcl 

Attorney  General . 
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State  Plant  Officer  states  whereby  filing  fees  for 

■e  Nursery  Permit  Certificates  are 

to  be  the  same  in  one  state  as 
are  charged  by  the  other  state  for 
similar  certificates  is  permissible 
under  Article  3,  Chapter  87,  cf 
Revised  Statutes  of  Missouri,  1929, 
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Mr.  J.  Carl  Dawaon, 

State  Plant  Officer, 

Department  of  Agriculture, 

Jefferson  City,  Missouri. 

Dear  Sir 

We  have  your  letter  of  June  27,  1934,  In  whioh  Is  contained 
a request  for  an  opinion  as  follows: 

"It  has  been  the  practice  In  the  past  far 
a number  of  state  plant  Inspection  departments,  including 
Missouri,  to  Issue  a certificate  under  the  plant  lav  known  as 
a 'Nursery  Permit  Certificate* • This  certificate  Is  issued 
to  nurserymen  not  residing  or  growing  nursery  stock  In  the 
Stats  of  Missouri.  Upon  their  filing  a copy  of  their  state  in* 
sp action  certificate  and  the  enclosed  affidavit  properly  filled 
out  and  paying  a filing  fee  of  £5.00,  they  are  issued  this 
Nursery  Permit  Certificate.  When  this  eertifieate  hats  been  ob- 
tained by  the  nurseryman  ha  is  then  allowed  to  ship  his  nursery 
stock  into  this  State.  If  the  eertifieate  has  not  been  obtained 
it  Is  the  pzaetiee  to  have  any  shipments  found  moving  through 
express  or  freight  returned  to  the  shipper  who  does  not  possess 
the  said  eertifieate. 

"Several  states  are  now  making  an  effort  to 
plaee  a raeiproeal  regulation  Into  affaet  as  to  theffee  on  this 
eertifieate  whereby  nurserymen  in  outside  states  are  charged  a 
fee  for  filing  that  is  ldentioal  with  the  fee  charged  by  that 
state  to  loeal  nurseryman  obtaining  a similar  eertifieate  frcm 
that  state.  Nurseryman  In  states  charging  mo  fbe  are,  of  course, 
charged  no  fee  for  filing  their  State  lnspeotion  certificate  and 
obtaining  the  Permit  Certificate. 

"I  would  appreciate  your  opinion  as  to  whether 
this  regulation  as  It  now  stands  is  legal  under  the  Missouri 
Plant  Aet,  Chapter  87,  Article  3,  Sections  12,367  to  12,364,  R.S. 
Mo.  1929,  and  If  a raeiproeal  regulation  as  stated  In  the  preceding 
paragraph  would  be  lawful. 

Yours  very  truly, 

(Signed)  J.  Carl  Dawson,  Plant  Officer." 
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Section  12369,  Article  3,  Chapter  87,  Revised  Statutes  of 
Missouri,  1929,  provides  as  follows: 

"See.  12969  * BOARD  Of  AGRICULTURE  TO  ADMINISTER 

PROVISIONS  OP  LAW,--  The  Missouri  stats  board  of  agri- 
culture la  hereby  authorised  to  administer  the  provisions 
of  this  artlola.  It  shall  hare  authority  to  make  amok 
regulations  and  promulgate  and  enforce  such  quarantines 
as  may  in  its  Judgment  be  neeessary  for  the  proteotlon  of 
all  plants  growing  In  the  state  of  Missouri*  In  the  adminis- 
tration of  the  provisions  of  this  article,  the  board  la  author- 
ised and  empowered  to  oo-operate  with  every  state  department, 
agency,  commission  and  Institution,  and  also  particularly  with 
the  United  States  department  of  agriculture  In  so  far  as  such 
co-operation  nay  be  beneficial  In  carrying  out  the  provisions 
of  t)iis  article, " 

Section  12973,  Article  3,  Chapter  87,  Revised  Statutes  of 
Missouri,  19  29,  provides  In  part  as  folio  we: 

"Sec,  12379.  BOARD  TO  kAkh  mULIL  AMD  R MUL ATIONB.— 

The  Board  shall,  from  time  to  tine,  make  rules  and  regulations 
for  carrying  out  the  provisions  and  requirements  of  this  artlola. 
Including  rules  end  regulations  under  whloh  Its  inspectors  and 
other  employes  shall  (a)  Inspect  places,  plants  and  plant  products, 
and  things  and  subatansss  used  or  connected  therewith." 

In  Seotlon  12948  as  re-enacted.  Lavs  1933,  pah*  167,  it  is 
provided,  among  other  things,  that  whenever  any  law  refers  to  the 
Board  of  Agriculture,  it  shall  be  construed  as  referring  to  and  meaning 
the  State  Department  of  Agriculture  and  the  Commissioner  of  Agriculture. 

Section  12571,  Artlole  3,  Chapter  87,  Revised  statutes  of 
Missouri,  1929,  as  re-enacted  in  Laws  1933,  pagf  170-171,  provides  as 
follows: 

"Sec.  12371.  ASSIGNING  DUTIBS.— COOPERATION—  FEES,  For 
the  purpose  of  carrying  out  the  provisions  of  thia  Artlola  tha 
commissioner  of  agrlaultura  may  assign  such  dutlaa  to  his  em- 
ployee a as  he  may  require  and  lneur  such  expan  as  as  may  ba 
neeasaary,  within  tha  limits  of  appropriations  made  by  law, 

Suoh  oom  1 so  loner  shall  tooperat#  with  other  departments, 
boards  and  offloars  of  this  stats  and  of  the  United  States  as 
far  as  practicable.  Provided,  that  the  Commissioner  of 
Agriculture  shall  prescribe  the  fees  to  bs  sharged  and  eollsetsd 
from  those  Inspected,  and  he  shall  onuse  suoh  fees  to  be  paid  into 
a fund  known  as  tha  Plant  fund." 
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From  a reading  of  the  abort  quoted  applicable  seotlons,  it 
will  be  eeen  that  the  Comal se loner  and  Department  of  Agriculture  are 
glren  considerably  broad  dlsoretlonary  powers  In  the  matter  of 
inspections  and  fees  therefor*  In  rlew  of  this  we  find  nothing  in 
the  present  regulation  referred  to  in  your  letter  that  militates  against 
any  of  the  prorlslons  of  The  Missouri  Plant  Law  (Seotlons  12367-1 2364, 
Revised  Statutes  of  Missouri,  1929)*  The  proeedure,  as  a matter  of 
fact,  seems  to  follow,  at  least  In  practical  operation,  that  provided 
In  Section  18375. 

With  reference  to  the  possibility  of  the  reciprocal  regulation 
between  the  various  states,  we  are  of  the  opinion  that  such  Is  lawful. 

It  will  bo  notloed.  In  this  connection,  that  in  Section  12369,  as  well 
as  in  Seotlon  12371,  the  Commissioner  is  empo wared  to  oooperate  with  the 
departments  of  other  states.  Furthermore,  Seotlon  12371  provides  that 
the  Coanlaeioner  shall  prssorlbe  inspection  fees.  This  being  so,  he  is 
empowered  to  use  the  reciprocal  basis  as  a measure.  The  discretion 
granted  the  Commissioner  and  the  legislative  Intent  of  cooperation  with 
departments  of  other  states  seems  ample  authority  for  the  reciprocal 
regulation. 

Very  truly  yours. 


CHARLES  M.  HOWLLL,  Jr. 

Assistant  Attorney- General  • 

CMHJr-MB 
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Attorney-General • 


CQ,TNTX  /OORT:  Amount  of  levies  for  county  purposes  and  road 

i unde  discretionary;  10;*,  limitation  under 
Section  9873,  R,  S.  1929,  ap’ lies  to  road  tax. 
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Ron.  a.  * Dalton 
Prosecuting  Attorney 
Cape  Olrardeau  County 
Cape  (iirardeau,  Missouri 


[/ear  Mr.  Dalton: 


e are  in  receipt  of  your  recent  letter  with  a request 
for  an  opinion,  w ich  letter  is  as  follows: 

"I  would  like  to  have  your  opinion  on 
the  following  proposition. 

This  county  now  levies  a tax  of  34/ 
on  the  $100.00  valuation  under  Section 
9873  K.  S.  Mo.  1929.  for  county  pur- 
poses and  14/  on  the  $100.00  valuation 
under  oeotlon  7890  R.  S.  Mo.  1929.  for 
road  purposes  and  10/  on  the  $100.00 
valuation  under  Section  7891  K.  S.  Mo. 

1929.  as  a special  road  tax. 

In  this  county  a large  part  of  the 
valuation  of  the  county  lies  in  spec- 
ial road  districts  and  under  the  ruling 
of  the  Supreme  Court  in  the  case  of 
State  ex  rel  vs.  Holman.  264  S.  n.  908. 

305  Mo.  195.  the  special  road  districts 
are  entitled  to  the  money  collected 
under  the  last  two  levies  from  property 
within  their  respective  districts. 

Section  9874.  H.  S.  Mo.  1929.  (now 
Amended  Laws.  1933.  page  351)  provides 
for  the  county  court  to  appropriate  and 
subdivide  the  revenues  collected  for 
the  various  purposes,  including  pro- 
vision for  roads  and  oridges,  but  with 
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the  special  road  district  taking  most 
of  the  money.  the  a.  ount  for  general 
use  over  the  larger  territory  of  the 
county  Is  more  or  less  limited. 

What  we  would  like  to  know  Is  whether  or 
not  the  county  court  hy  decreasing  the 
amount  of  the  levy  for  road  purposes  un- 
der Section  7890  and  Increasing  the 
amount  for  general  county  pur poses  under 
Section  9875*  may  legally  deprive  the 
special  road  districts  of  the  county  of 
part  of  the  taxes  which  they  are  now 
getting  from  the  road  tax  ano  special 
road  tax  as  collected  In  their  respec- 
tive districts,  and  place  such  funds 
under  the  control  of  the  cotmty  court 
where  It  may  be  appropriated  for  road 
purposes  generally  in  the  entire  county 
and  under  the  direction  of  the  county 
court. 

In  other  words,  can  the  county  court  by 
reducing  the  amount  of  the  levy  under 
Section  7890  and  increasing  the  amount 
of  the  levy  under  Section  9875  so  that 
the  total  levy  Is  the  same*  deprive  the 
special  road  districts  of  that  much  of 
the  tax  money  and  leave  the  funds  avail- 
able for  the  county  court  to  appropriate 
same  for  road  purposes  so  that  they  may 
be  available  for  roads  In  any  portion  of 
the  county,  and  leave  such  funds  under 
the  control  of  the  county  court  under 
Section  7o94  (should  be  9874)  R . S.  Mo. 

1929  l 

I would  like  also  to  have  your  opinion 
on  the  proposition  as  to  whether  or  not 
the  limitation  as  to  'ten  per  cent* 
increase  on  levy  over  the  previous  year, 
as  provided  in  Seetlon  9873.  would  apply 
in  such  case  to  the  increased  levy  under 
Section  9875  or  only  to  the  total  levy 
under  both  sections,  which  would  remain 
the  same  if  the  decrease  under  one  section 
was  equal  to  the  increase  under  the  other." 
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Ye  ere  herewith  setting  forth  the  statutes  which  are 
applicable  to  the  questions  submitted  in  your  request  for  an 
opinion. 


Section  7890,  R.  S.  Mo.  1929,  provides  as  follows: 

"The  county  courts  in  the  several  counties 
of  this  state,  having  a population  of 
less  than  two  hundred  and  fifty  thousand 
Inhabitants,  at  the  May  term  thereof  In 
each  year,  shall  levy  upon  all  real  and 
personal  property  made  taxable  by  law 
a tax  of  not  more  thar.  twenty  cents  on 
the  one  hundred  dollars  valuation  as  a 
road  tax.  whloh  levy  shall  be  collected 
and  paid  Into  the  county  treasury  as 
other  revenue,  and  shall  be  placed  to 
the  credit  of  the  'county  road  and  bridge 
fund. 


Section  9873,  ft.  S.  o.  192. provides  as  follows: 

"Kor  county  purposes  the  annual  tax  on 
property  not  inc  hiding  taxes  for  the  pay- 
ment of  valid  bonded  Indebtedness  or 
renewal  bonds  Issued  In  lieu  thereof  shall 
not  In  any  county  in  this  state  exceed 
the  rates  herein  specified:  In  counties 
having  six  million  dollars  or  less  said 
rate  shall  not  exceed  fifty  cents  on  the 
one  hundred  dollars  valuation;  in  counties 
having  over  six  million  dollars  and  less 
than  ten  million  dollars  said  rate  shall 
not  exceed  forty  cents  on  the  one  hundred 
dollars  valuation;  in  counties  having  ten 
million  dollars  and  not  exceeding  thirty 
million  dollars  said  rate  shall  not  exceed 
fifty  cent e on  the  one  hundred  dollars 
valuation,  and  in  counties  having  thirty 
million  dollars  or  more,  said  rate  shall 
not  exceed  thirty-five  cents  on  the  one 
hundred  dollars  valuation.  The  foregoing 
are  maximum  rates  which  may  be  levied  in 
said  counties.  Provided,  however,  the 
county  court  shall  not  have  power  to 
order  a rate  of  tax  levy  on  real  or  per- 
sonal property  for  the  year  1921  which  shall 
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produce  more  than  ten  per  cent  In  excess 
of  the  amount  produced  ma thematically, 
uy  the  rate  of  levy  ordered  In  1920,  and 
in  no  subsequent  year  stay  any  county 
court  or  any  officer  or  officers  acting 
therefor,  order  a rate  of  tax  levy  that 
will  produce  mathematically  more  than 
ten  per  cent  In  excess  of  the  taxes  levied 
for  the  orevlous  year.  rovlded  further, 
that  the  qualified  voters "of  any  county 7 
by  a majority  vote  shall  have  power  to 
fix  any  additional  rate  higher  than  above 
provided  for  within  the  limits  prescribed 
by  the  Constitution  at  a general  election 
or  a special  election  called  for  that 
purpose.  County  courts  are  hereby  empowered 
to  call  and  conduct  a special  election 
under  the  laws  governing  such  elections, 
as  herein  contemplated,  or  submit  a propo- 
sition for  Increase  of  levy,  when  in  the 
opinion  of  such  court  necessity  therefor 
arises,  and  shall  submit  any  such  proposi- 
tion at  either  special  or  regular  election 
when  petitioned  therefor  by  taxpaying 
citizens  equaling  in  number  one  per  cent 
or  mere  of  the  qualified  voters  of  the 
county,  and  the  proposition  shall  be  as 
follows  on  the  ballot:  •For  a levy  for 

county  purposes  of on  the 

hundred  dollars  valuation  '—and — 'against 
a leVj  for  county  purposes  of  ....  . 
on  the  hundred  dollars  valuation, ' 

froylued,  that  the  limitations  contained 
n lines  fourteen  to  twenty-one  herein 
shall  not  apply  to  any  county  containing 
or  which  shall  hereafter  contain  not  less 
than  twelve  thousand  inhabitants  nor  more 
than  sixteen  thousand  inhabitants  and  in 
which  any  part  of  the  courthouse  therein 
may  have  been  or  shall  oe  destroyed  or 
damaged  by  fire  or  other  cause  when  it 
shall  become  necessary  to  make  a higher 
levy  for  the  purpose  of  restoring  or 
replacing  such  destroyed  parts  or  alter- 
ing or  repairing  such  courthouse  or  to 
preserve  same  or  an^  part  thereof  from 
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waste  or  damage,  and  in  all  such  cases 
the  county  court  shall  make  an  estimate 
of  the  sum  necessary  to  be  raised  there- 
for  for  the  current  year  and  may  levy 
such  additional  rata  of  tax  within  tha 
limits  of  tha  Constitution  as  will  ma th- 
ematically produce  such  sum.  All  taxes 
collected  under  such  additional  levy 
shall  be  placed  in  a fund  to  be  known 
as  tha  'courthouse  fund'  and  no  part  of 
such  fund  shall  be  diverted  or  used  for 
any  other  purpose  than  tha  purposes 
aforesaid.” 


X. 

The  statute  places  upon  the  county  court  the  duty  of 
ascertaining  tha  necessary  levies  to  be  made  for  "county  purposes” 
under  Section  9373,  supra,  and  the  amount  of  the  levy  under 
Seotion  7890,  supra,  and  the  amount  of  these  levies  Is  discretionary 
with  the  county  court  based  on  their  knowledge  of  the  conditions 
and  need  for  revenue  for  the  various  purposes.  This  power  of 
levying  taxes  has  been  lodged  in  the  oounty  court  and  so  long  as 
the  levies  do  not  exceed  the  constitutional  limits  they  cannot 
be  disturbed  except  where  there  has  been  a clear  souse  of  this 
discretionary  power. 

In  the  case  of  state  ex  rel.  Johnson  v.  St.  oouls  & 3.  P.  H. 
Co.,  10  S.  IS.  (2d)  918,  1.  c.  921,  the  Supreme  Court  hsd  this  to 
say  on  the  question: 

"The  nower  to  levy  a tax  for  county  purposes 
is  a power  delegated  to  the  county  court,  is 
legislative  in  character,  and  in  the  exer- 
cise of  that  power  the  county  court  has  a 
large  discretion.  All  of  the  cases  so  hold. 

Decker  v.  Di enter,  229  Mo.  296,  129  3.  *. 

936 ; State  ex  rel.  Johnson  v.  St.  Louis- 
Dsn  Francisco  Hallway,  315  Mo.  430,  £86 
3.  M.  360;  People  v.  C.  <k  A.  By.  Co.,  239 
111.  282,  124  K.  E.  658;  People  v.  Sand- 
berg Co.,  277  111.  567,  115  K.  E.  741; 

People  ex  rel.  Bear  v.  Illinois  Central 
K.  H.  Co.  266  111.  126,  107  N.  E.  223; 

Cooley,  Taxation  (4th  Ed.)  Sections  1031, 

1032.  The  authorities  cited  for  appellant, 
and  others,  are  to  the  effect  that  courts 
rarely  Interfere  with  the  exercise  of  this 
discretionary  power,  and  do  so  only  when 
there  is  clear  evidence  of  an  abuse  of 
discretion. " 
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It  is  our  opinion  that  the  county  court  may  raise 
or  lower  the  levies  under  Section  9873,  su  ra,  for  county 
purposes  and  the  levy  for  road  taxes  under  Section  7890, 
supra,  as  the  exigencies  of  the  case  may  demand,  subject 
only  to  the  limits  fixed  by  the  Constitution  and  where  the 
levies  do  not  clearly  abuse  their  discretionary  power. 


II. 

as  to  the  question  asked  in  the  last  paragraph  of  your 
letter  of  request,  it  is  answered  in  the  case  of  State  ex  rel, 
Covington  v.  Vabash  Hy.  Co.,  3 S.  V,  (2d)  378,  in  which  the 
court  said  (1.  c.  379): 

"Sow  a levy  for  road  purposes  under  sec- 
tion 1C682,  K.  S.  Vo.  1919,  as  arended 
by  Laws  Mo.  1921  (Extra  Session),  p. 

172,  is  one  which  a county  court  may 
make  on  Its  own  initiative  without  in- 
voking outside  aid,  concent,  or  author- 
ity, and,  furthermore • 'the  payment  of 
all  necessary  expenses  for  ths  building 
of  bridges  and  repairing  of  roads,' 
etc.#  is  one  of  ths  objects  end  purposes 
for  whleh  a county  court  may  exercise 
its  general  cower  to  raise  revenue  by 
taxation,  within  the  limits  set  hy  sec- 
tion 11,  art.  10,  of  the  Constitution 
(section  12866,  R.  S.  Vo.  1919).  we 
are  therefore  of  the  opinion  that  the 
levy  for  road  purposes  under  amended 
section  10682  in  the  Instant  case  was 
a levy  for  county  purposes  within  the 
meaning  of  the  re-enacted  section  12866# 
and  that  as  a matter  of  construction  the 
10  per  cent,  restriction  applies." 


It  is,  therefore,  our  opinion  that  the  10  per  cent, 
limitation  in  the  first  proviso  of  Section  9873,  supra,  applies 
to  section  7S90,  supra,  and  the  co  nty  court  is  not  authorized 
to  make  a levy  under  the  two  sections  last  above  mentioned 
that  will  produce  mathematically  uore  than  10  percent,  in 
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excess  of  the  taxes  levied  for  the  previous  year. 


Very  truly  yours. 


COVELL  R.  HEWITT 

Assistant  Attorney -General. 


APFRuVED: 


ROY  Me  KIT  TRICK 

Attorney-Oeneral . 


CRHlKO 


STATE  HIGHWAY  PATl  jl,:  Patrolman  cannot  arrest  party  suspected  of  possessing 

Intoxicating  liquor  or  seize  the  liquor; 

Patrolman  has  equal  powers  with  any  peace  officer 
except  power  to  execute  civil  process  and  right  of 
search  and  seizure 

Patrolman  is  not  subject  to  suit  for  false  arrest. 


September  1,  1934. 


Honorable  Elliott  IL,  Dajrpf, 
Prosecuting  Attorney, 

Colo  County, 

Jefferson  City,  Missouri. 


iTlLED 

i N 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  of 
August  30,  1934  containing  nuestions  on  which  you  desire  the 
official  opinion  of  this  office.  The  facts  are: 

"A  highway  patrolman  stops  a car  on 
the  highway  upon  the  theory  that  there 
has  been  a misuse  of  a license  plate. 

Finding  no  violation  of  the  law  in  that 
resoect,  he  proceeds  to  search  the  car, 
without  writ  or  warrant,  binding  pack- 
ages he  believes  to  contain  alcohol,  he 
takes  the  driver  of  the  oar  before  the 
county  sheriff,  who  proceeds  to  make 
the  arrest." 

We  shall  attempt  to  analyze  and  answer  your  questions  separately: 

QUESTION  I 


"Was  that  a legal  procedure  under  the 
High  way  Patrol  Law,  especially  in  view 
of  the  provisions  of  3ectlon  16  of  that 
Act?" 

The  duties  of  the  Highway  patrol  are  set  forth  in  section 
12,  page  234,  I-aws  of  Missouri  1931  and  aro  as  follows: 

"It  shall  be  the  duty  of  the  patrol  to 
police  the  highways  constructed  and  main- 
tained by  the  commission;  to  regulate  the 
movement  of  traffic  thereon;  to  enforce 
thereon  the  laws  of  this  state  relating  to 
the  operation  and  use  of  vehioles  on  the 
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highways;  to  enforce  and  prevent  thereon 
the  violation  of  the  laws  relating  to  the 
size,  weight  and  speed  of  commercial 
motor  vehicles  and  all  laws  designed  to 
protect  and  safeguard  the  highways  con- 
structed and  maintained  by  the  connlscion. 

It  shall  bo  the  duty  of  the  patrol  when- 
ever possible  to  determine  persons  causing 
or  responsible  for  the  breaking,  damaging 
or  destruction  of  any  improved  hard  sur- 
faced roadway,  structure,  sign  markers, 
guard  rail  or  any  other  appurtenance 
constructed  or  maintained  by  the  commission 
and  to  arrest  persons  criminally  responsible 
therefor  and  to  bring  them  before  the  proper 
officials  for  prosecution.  It  shall  be  the 
duty  of  the  patrol  to  oooperato  with  the 
secretary  of  state  and  the  motor  vehiolo 
commissioner  in  the  collection  of  motor 
vehicle  registration  fees  and  operators  and 
chauffeurs  licenses  and  to  cooperate  with 
tho  state  inspector  of  oils  in  the  collec- 
tion of  motor  vehicle  fuel  taxes.” 


Under  Section  13  of  the  same  pace  entitled  "Officers  of 
State  of  Missouri"  the  members  of  the  Highway  Patrol  appear  to 
have  equal  and  concurrent  powers  with  the  peace  officers  of  the 
county.  Said  section  provides: 


"The  members  of  the  patrol  are  hereby 
declared  to  be  officers  of  the  state  of 
Missouri  and  shall  be  so  deemed  and  taken 
in  all  courts  having  jurisdiction  of 
offenses  against  the  laws  of  this  state. 

The  members  of  the  patrol  shall  have  the 
powers  now  or  hereafter  vested  by  law  in 
peaoe  of floors  except  the  serving  or 
execution  of  civil  process.  The  members 
of  the  patrol  sr  all  have  authority  to 
arrest  without  rit,  rule,  order  or  pro- 
cess any  person  detected  by  him  in  the 
act  of  violating  any  law  of  the  state, 
r.’hen  a member  of  the  patrol  is  in  pursuit 
of  o violator  or  suspected  violator  and 
is  unable  to  arrest  suoh  violator  or 
suspected  violator  within  the  limits  of 
the  district  or  territory  over  which  the 
Jurisdiction  of  such  member  of  the  patrol 
extends,  he  shall  be  and  is  hereby  author- 
ized to  continue  in  pursuit  of  such  violator 
or  suspect  d violator  into  whatever  part 
of  this  state  may  bo  reasonably  necessary 
to  effect  the  apprehension  and  arrest  of 
the  same  and  to  arrest  suoh  violator  or 
suspected  violator  wherever  he  may  be 
overtaken." 
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The  Highway  patrolmen  may  have  general  powers  and  may  have 
eoual  powers,  save  and  except  one  restriction,  which  is  contained 
in  Section  16  of  the  Act  creating  the  Highway  Patrol  (Laws  of 
Missouri  1931,  page  235),  which  is  as  follows: 

"The  members  of  the  patrol  ahall  not 
have  the  right  or  power  of  search  nor 
shall  they  have  the  right  or  power  of 
seizure  except  to  take  from  any  person 
under  arrost  or  about  to  be  arrested 
deadly  or  dangerous  weapons  in  the 
possession  of  such  person." 

You  state  in  your  letter  that  a highway  patrolman  "stops 
a car  on  the  highway  upon  the  theory  that  there  has  been  a misuse  of 
a license  plate."  We  assume  that  he  had  information  in  advance  or 
had  reasonable  grounds  for  suspecting  the  driver  of  the  car  of 
violating  the  law  with  respect  to  auto  licenses.  The  patrolman  was, 
therefore,  within  his  duties  under  Section  12,  supra,  Insofar  as 
stopping  the  oar  and  making  the  arrest  is  concerned.  As  to  the 
legality  of  the  arrest,  wo  shall  treat  the  same  in  another  paragraph 
of  this  opinion. 

You  further  state  that  "he  proceeds  to  search  the  car 
without  writ  or  warrant".  This,  we  hold,  he  has  no  authority  to  do 
under  Section  16,  supra.  By  the  plain  wording  of  the  statute  it  was 
evidently  the  intention  of  the  Legislature  to  restrict  the  power  of 
the  patrolmen,  first,  as  to  search;  and  second,  as  to  seizure  of 
anything  except,  after  a person  has  been  arrested  or  is  about  to  be 
arrested,  a deadly  or  dangerous  weapon.  The  power  of  search  and 
seizure  is  common  to  peace  officers,  but  is  restricted  and  taken 
away  from  highway  patrolmen. 

The  situation  now  is  that  the  patrolman  has  arrested  the 
supposed  offender,  made  a search,  and  believing  that  ho  has  found 
alcohol,  takes  the  driver  of  the  oar  before  the  sheriff  who  proceeds 
to  make  the  arrest.  You  do  not  stats  that  the  sheriff  ever  made 
any  search  and  seizure  himself,  and  referring  again  to  Section  16, 
the  evidence  could  not  be  used,  and  a motion  to  suppress  would 
undountedly  be  sustained. 

In  ordor  to  clarify  this  question  and  to  fit  a state  of 
fact 8 which  might  arise  in  the  future,  we  take  the  liberty  to  make 
this  suggestion:  If  the  patrolman  had  arrested  the  supposed  offender 
in  the  manner  in  which  he  did  on  a charge  of  violating  a license 
section  and  had  been  Informed  in  advance  that  the  party  was  In  the 
habit  of  violating  the  Prohibition  laws  and  there  was  strong  evidence 
to  support  such  a reputation,  he  could  then  refrain  from  search  or 
seizure,  take  the  offender  to  the  sheriff  or  call  the  sheriff  to 
the  offender,  inform  the  sheriff  of  his  reasons  to  believe  that 
intoxicating  liquor  was  in  the  car,  along  with  any  other  evldonce  he 
may  possess,  and  the  sheriff  could  then  make  the  search  of  the  car 
and  seize  whatever  liquor  of  an  intoxicating  nature  which  might  be 
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found  therein.  In  our  opinion,  that  evidence  would  be  sufficient 
for  prosecution.  We  base  this  conclusion  on  the  case  of  state  v. 
lavis,  329  Wo.,  l.c.  747,  wherein  the  Court  said: 

"The  defendant  also  complains  of  the  action 
of  the  trial  court  in  overruling  hie  motion 
to  suppress  the  State’s  evidence,  by  which 
he  challenged  the  legality  of  the  search  of 
the  automobile  and  the  seizure  of  the  liouor 
found  therein. 

The  sheriff  and  his  deputy  were  the  only  wit- 
nesses offered  in  support  of  the  motion,  and 
their  testimony  In  that  connection  was  substan- 
tially the  same  as  the  testimony  given  by  them 
at  the  trial  of  the  case,  as  to  the  arrest  of 
the  defendant,  the  search  of  the  automobile  and 
the  seizure  of  the  liquor  found  in  the  automo- 
bile. But,  in  connection  with  tho  motion,  the 
sheriff  further  testified  that  he  had  seen  the 
defendant  in  Troy  on  two  occasions  prior  to 
the  occasion  in  question;  that  he  was  reliably 
informed  that  the  defendant  had  been  stopping 
his  car  in  the  alley  behind  the  barber  shop  and 
peddling  whiskey  in  Troy;  that,  about  four 
o’clock  in  the  afternoon  of  J nuary  31,  1931, 
he  vas  Informed  by  a reliable  business  man  of 
Troy  that  the  defendant  would  be  in  the  alley 
behind  the  barber  ohop  about  8:30  o’clock  that 
night  and  would  have  whiskey  in  hie  possession; 
and  that  he  recognized  the  defendant  as  soon  as 
he  stepped  out  of  the  automobile  at  the  mouth 
of  the  alley  that  night.  Under  euch  circumstances, 
the  sheriff  had  reasonable  grounds  to  believe 
that  the  defendant  was  committing  a felony;  and 
so  believing,  the  sheriff  was  authorized  to 
arrest  the  defendant  without  a warrant,  and,  as 
incidents  to  the  arroet,  to  search  the  automobile 
without  a search  warrant  and  to  seize  the  liquor 
found  therein.  (State  v.  Harlow  (Mo.  Sup.)  327 
Mo.  231,  37  8.W.  (2d)  419;  State  v.  Howard,  supra; 

State  v.  Williams  (Mo.  Sup.),  14  S.W.  (2d)  434; 

State  v.  Bailey,  320  Mo.  271,  8 S.W.  (2d)  57). 

The  motion  to  suppress  the  State’s  evidence  was 
properly  overruled." 


Conclusion 


In  view  of  the  statute  limiting  the  power  and  right  of  a 
highway  patroluun  to  search  aud  seize,  wo  are  of  the  opinion  that 
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the  evidence  could  not  be  used  in  the  prosecution  of  the  supposed 
offender;  that  the  procedure  of  the  Highway  patrolman  was  legal 
except  as  to  the  feature  of  his  searching  even  though  the  facts  do 
not  reveal  that  he  actually  seized  the  package  containing  the  alco- 
hol. We  are  of  the  further  opinion  that  the  patrolman  has  the 
power,  and  was  within  his  rights,  in  arresting  the  supposed  liquor 
law  violator,  but  he  should  refrain  from  search  and  seizure.  He 
should  follow  the  course  as  outlined  above  and  turn  over  the 
supposed  offender  to  a recognized  peace  officer  in  order  that  the 
search  might  be  legally  made. 


QUESTION  II 

"Does  a highway  patrolman  have  all 
the  powers  of  a sheriff,  and  if  not, 
to  what  extent  is  his  power  limit od, 
taking  the  act  as  a whole?" 

We  again  call  your  attention  to  Section  13  of  the  Act 
creating  the  Highway  Patrol,  supra,  and  more  particularly  to  the 
following  words: 

"The  members  of  the  patrol  shall  have 
the  powers  now  or  hereafter  vested  by 
lav/  in  peace  officers  except  the  serv- 
ing or  execution  of  civil  process. 

The  me:  ibers  of  the  patrol  shall  have 
authority  to  arrest  without  writ,  rule, 
order  of  process  any  person  detected 
by  him  in  the  act  of  violating  any 
law  of  the  state." 

Conclusion 


It  is  the  opinion  of  this  department  that,  with  the  excep- 
tion of  the  power  and  right  to  execute  civil  process,  and  the 
restriction  as  contained  in  Section  16  denying  the  patrolmen  the 
right  and  power  of  search  and  seizure  with  the  exception  of  deadly 
and  dangerous  weapons,  a highway  patrolman  has  equal,  concurrent, 
and  the  sane  power  as  any  sheriff  or  peace  officer  of  the  State. 


.U  .stici:  III 

"Was  the  taking  into  custody  by  the 
patrolman  a false  arrest  in  the  cir- 
cumstances above  stated?" 

Referring  again  to  Section  12  of  the  State  Highway  Patrol 
Act,  Lews  of  Missouri  1931,  page  234,  we  find  that  it  contains  the 
following: 
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"To  enforce  thereon  the  laws  of  this 
state  relating  to  the  operation  and 
use  of  vehicles  on  the  highways" 

and, 

"It  shall  be  the  duty  of  the  Patrol 
to  cooperate  with  the  Secretary  of 
State  and  the  Hotor  Vehicle  Commi sc loner 
in  the  collection  of  motor  vehicle 
registration  fees." 

This  puts  the  Highway  patrolman  within  his  rights  to  stop 
automobiles  on  the  highway  and  determine  whether  or  not  there  has 
been  a violation  of  the  laws  relating  to  lloenses,  if  he  has  rea- 
sonable grounds  to  suspect  anyone  of  violating  the  sane. 

In  the  instant  case  we  assume  that  for  the  purpose  of 
this  opinion  he  did  have  reasonable  grounds  to  suspect  the  offender 
of  violating  the  license  law.  le  would  presume  that  he  is  not  in 
the  habit  of  stopping  automobiles  promiscuously  and  irritating  the 
public  generally.  Proceeding  on  that  assumption,  we  ouote  from 
the  decision  in  the  case  of  Hanser  v,  Pieber,  271  To.  .526,  relative 
to  probable  cause: 

"The  statute  (Seo.  9805,  H.S.  1909) 
authorizing  police  officers  of  St. 

Louis  to  ‘prevent  orimes  and  arrest 
offenders*  does  not  in  all  oases  make 
lawful  the  arreat  by  such  officer  with- 
out a warrant.  To  make  lawful  an  arrest 
for  a misdemeanor  not  committed  in  his 
presence,  tie  officer  must  have  reason- 
able grounds  to  auspeot  that  the  offense 
lias  been  committed.  The  existence  of 
such  reasonable  grounds  rests  upon  the 
facts  in  each  particular  case,  and  their 
force  and  sufriclenoy  must  be  determined 
by  the  officer  before  he  acts,  and  they 
■uat  be  sufficient  to  establish  a sub- 
stantial belief  in  his  mind  that  an 
offense  has  ueen  committed.  If  the  facts 
afford  no  basis  for  such  reasonable 
suspicion,  and  the  officer  by  due  dili- 
gence could  have  ascertained  that  the 
plaintiff,  at  the  time  the  officer 
arrested  him  and  defendants  capriciously 
charged  him  with  disturbing  the  peace, 
was  in  an  orderly  discharge  of  his  duties, 
the  trial  court  should  submit  the  issue 
of  false  imprisonment  to  the  Jury." 
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V/e  quote  from  Judge  Bond’s  dissenting  opinion,  not  for 
Its  legal  value,  but  because  it  contains  facts  which  might  readily 
be  applied  to  the  Instant  case.  It  was  held: 

"If  the  arrest  was  lawful  there  can  be 
no  recovery  of  damages  for  false  impris- 
onment, even  though  made  without  a warrant; 
and  an  unlawful  arrest  may  be  Justified 
by  the  ultimate  oonvictlon  of  the  party 
of  the  crime  for  which  he  was  taken  into 
custody;  and  even  though  the  conviction 
be  reversed  upon  appeal,  a polioe  officer 
in  3t • Louis  who  has  reasonable  grounds 
to  suspect  that  a misdemeanor  has  been 
committed  may  arrest  the  suspeoted  party 
without  a warrant;  and  evidence  adduced 
by  plaintiff  tending  to  prove  that  an 
altercation  between  himself  and  defendants 
occurred,  that  a polioe  officer  was  called 
in  and  a complaint  made  to  him  of  a breach 
of  the  peace,  and  that  upon  an  assurance 
by  defendants  that  they  would  prosecute 
the  charge,  the  plaintiff  was  taken  to  the 
police  station  where  a formal  charge  was 
made  and  the  trial  had,  in  which  plaintiff 
was  convicted,  established  a reasonable 
ground  for  a belief  on  the  part  of  the 
officer  that  plaintiff  haa  been  guilty  of 
a broach  of  the  peace,  and  a demurrer  to 
plaintiff’s  evidence  was  rightly  ruled.” 

In  the  case  of  Billingsley  v.  Kline  Cloak  Co.,  196  Mo.,  l.c. 
539,  the  Court  said: 

"We  have  already  called  attention  to  the 
fact  that  plaintiff  alleged  the  arrest 
and  imprisonment  were  without  probable 
cause  and  that  she  tried  her  case  on  that 
theory,  and  ahe  concedes  that  she  must 
abide  by  that  theory  in  this  court.  In 
order  then  to  sustain  the  Judgment  she 
must  have  shown  not  only  her  innocence, 
but  that  defendant  nas  without  probable 
cause  to  believe  her  guilty." 

And  again,  in  the  sane  case  the  Court  made  the  following 
statements  with  reference  to  probably  cause  (l.c.  539-540): 

"Probeblo  oeuse  ’r?hich  will  relieve  a 
prosecutor  fron  liability,  is  a belief 
by  him  in  the  guilt  of  the  accused,  based  v 

upon  circumstances  sufficiently  strong  to 
induce  such  belief  In  the  mind  of  a rea- 
sonable and  cautious  man*.  (Vanslckle  v. 
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Brown,  68  Mo.  627,  635;  Stubbs  v.  Mulhol- 
land,  168  Mo.  47,  74).  ’Probable  cause  does 
not  depend  on  the  actual  state  of  the 
case,  in  point  of  faot,  but  upon  the  hon- 
est and  reasonable  belief  of  the  party 
commencing  the  prosecution.’  (James  v. 
Phelps,  11  Ad.  & El.  483,  489).  If  we 
applied  this  definition  to  the  facts  of 
the  case,  we  would  be  relieved  from  the 
necessity  of  saying  that  plaintiff  was  a 
party  to  obtaining  the  goods  on  bogus 
checks,  by  acquiescence,  if  not  by  parti- 
cipation. For  it  seems  too  plaint  for 
dispute  that  not  only  were  the  circum- 
stances sufficiently  strong  to  Induce 
belief  of  her  complicity  in  the  mind  of  a 
reasonable  man,  but  it  would  have  required 
a most  dense  and  abnormal  mind  not  to 
hove  believed  it.” 


Conclusion 


It  is  the  opinion  of  this  department  that  if  the  patrolman 
acted  in  good  faith,  without  malice,  and  with  the  Judgment  of 
a reasonable  and  cautious  officer,  the  same  would  not  constitute 
a false  arrest  even  though  the  arrested  person  be  innocent  of 
the  charge  preferred  against  him. 


Respectfully  submitted, 


0LLI7ER  W.  NOLEN, 

.Assistant  Attorney  General. 


APPROVED: 


RoY  Lie  'I'Fktok, 
Attorney  General 


OWN: AH 


00UN7T  OmOER3:  - SHALL  FORFEIT  OFFICE  AND  BE  REMOVED,  WHEN? 


March  31,  1934. 


Honorrble  J.  J.  De  Vererux 
Mayor 

rtarrenton,  Missouri 


Filed! 

[r  vy/  | 


Dear  :iir: 


This  department  wishes  to  acknowledge  your 
enoloeed  clip  Inge  and  letter  of  March  15,  1934, 
which  reads  as  follows: 


” sgardlng  case  of  Judge  Louis 
Bolm,  of  barren  Oo.  I an  enclos- 
ing clippings  from  the  Current on, 
Mo.  Br nner  to  substantiate  my 
statements  made  In  a c >mmunl ca- 
tion Feb.  23,  1934.  to  the  Honora- 
ble Governor  Guy  B.  Park.  I De- 
ll ewe  that  they  will  constitute 
sufficient  proof  that  a vacancy 
exists.  I might  suggest  to  your 
offioe  that  you  write  the  Oounty 
Clerk,  on  unofficial  stationery, 
and  ask  where  you  oould  Let  In 
touch  with  Judge  Boln.  either  by 
mall  or  for  personal  Interview, 
and  I am  sure  he  will  give  you  his 
9t.  Louis  address  as  his  permanent 
abode.  If  you  feel  that  this  evi- 
dence Is  not  sufficient,  I shall 
be  pleased  to  furnish  your  office 
with  the  luuaes  of  leaders  of  both 
parties,  that  you  may  Interrogate.” 


ihe  enclosed  clippings  read  as  follows: 

"For  Rent  — My  home  place  In 
Truesdrle;  will  rent  whole  house 
or  several  rooms,  — Louis  Bolm. 
1718  North  Union  Blvu.,  3t.  Louis 
or  see  Robert  Bolm,  Truesdale.  " 


and 
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*THU£34>AL&  — • • • • Judge  Bclra 
aid  daughter,  14X8.  Eiraer  Gruene- 
w&elder,  and  Ers.  Lulu  Earle, 
cane  Monday  from  St.  Louie,  to 
spent  several  days  while  Judge 
Bolin  attended  court. " 


Section  20V3  of  the  ievioed  Statutes  of  MieBouri, 
1929,  providing  for  the  election  and  tenure  of  presiding 
judges  of  the  County  Courts  reads  as  follows: 

4 At  the  general  election  in  the 
year  eighteen  hundred  and  eighty, 
and  every  two  years  thereafter, 
the  qualified  voters  of  eaeh  of 
said  districts  shall  elect  a 
oounty  court  judge,  who  shall 
hold  his  office  for  a tern  of  two 
years  and  until  his  suooessor  is 
duly  eleoted  and  qualified;  and 
at  the  general  election  in  the 
year  eighteen  hundred  and  eighty- 
two,  and  every  four  years  there- 
after, the  presiding  judge  of  said 
court  shall  be  elected  by  the  qua- 
lified voters  of  the  county  at  lexge, 
who  shall  hold  his  offioe  for  the 
tern  of  four  years  and  until  his 
successor  is  duly  elected  and  quali- 
fied, Each  judge  elected  under  the 
provisions  of  this  article  shall 
enter  upon  the  duties  of  his  offioe 
on  the  first  day  of  January  next 
after  hie  election. " 


Section  1824,  R.  3.  Mo.,  1939,  prescribing  the  qua- 
lifications of  judges  reads  in  part  as  follows: 

* Every  judge  of  the  suprene  court 
and  of  the  several  courts  of  appeals 
shall  be  a citizen  of  the  United 
States,  not  less  than  thirty  years 
old,  and  shall  have  been  a citizen 
of  this  state  five  years  next  pre- 
ceding his  election  or  appointment, 
and  shall  he  leaned  in  the  law. 

Every  judge  of  the  circuit  court 
ehall  be  not  less  than  thirty  years 
of  age,  shall  have  been  a citizen 
of  the  United  3tates  for  five  years, 
a qualified  voter  of  this  state  f r 
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three  years  next  before  his  election 
or  appointment,  and  shall  be  learned 
in  the  lav.  Every  judge  of  probate 
and  of  oounty  court  shall  have  at- 
tained the  a/j.e^tTol’  twenty-four  years, 
and  shall  have  been  a oitizen  of  the 
United  states  five  years,  and  shall 
iiave  been  a resident  of  the  oounty 
in  vhioh  he  may  be  elected  for  one 
year  next  preceding  his  election; 


Section  7,  Article  XIV.  of  the  Constitution  of 
Missouri,  deals  with  the  removal  from  office  of  oounty, 
city,  and  all  publio  officers  and  reads  as  follows: 

"The  General  Assembly  shall,  in  addi- 
tion to  other  penalties,  provide  for 
the  removal  from  office  of  oounty, 
city,  town  and  township  officers,  on 
conviction  of  wilifu},  oorrurt  or  frau- 
dulent violation  or  neglect  of  official 
duty.  Laws  may  be  enacted  to  provide 
for  the  removal  from  office,  for  onuse, 
of  all  public  officers,  not  otherwise 
provided  for  in  this  Constitution." 

Section  11302,  R.  9.  Mo.  1939,  providing  when  an 
officer  shall  forfeit  office  and  be  removed,  reads  as 
follows:  ■ 


"Any  person  eleoted  or  appointed  to 
any  County,  city,  town  or  township 
office  in  this  state,  except  by  im- 
peachment, who  shall  fail  personally 
to  devote  hie  time  to  the  performance 
of  the  duties  of  suoh  office,  or 
who  shall  be  guilty  of  any  willful  or 
fraudulent  violation  or  neglect  of 
any  official  duty,  or  who  shell, know- 
ingly or  willfully  fall  or  refuse  to 
do  or  perform  any  official  not  or  duty 
which  by  lav  it  le  his  duty  to  do  or 
perform  with  respect  to  the  execution 
or  enforcement  of  the  criminal  laws 
of  the  state,  shall  thereby  forfeit 
his  office,  and  may  be  removed  there- 
from in  the  manner  hereinafter  provided." 
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He oheia  on  "Public  Officers",  section  437,  states 

"As  has  been  seen  in  an  earlier 
section,  it  is  usually  provided 
that  public  offloers  shall  reside 
in  the  district  for  and  from  which 
they  are  elected,  and  the  statutes 
generally  provide  further  that  the 
office  shall  become  vacant  upon 
their  ceasing  to  reside  within  said 
district.  The  reasons  for  these 
provisions  are  found  in  obvious  re- 
quirements of  publio  policy." 

lection  438  of  the  same  work  states: 

there  the  law  thus  requires  the 
officer  to  reside  within  the  district 
vhloh  he  represents,  and  a fortlor  i 
wo  mere  it  expressly  declares  that 
his  removal  from  the  distrlot  shall 
create  e vacancy,  a permanent  removal 
from  the  district  represented  will  be 
deemed  an  abandonment  of  the  office 
and  a vacancy  will  result. 

"But  a mere  temporary  removalfor  a 
limited  time  and  with  no  intention 
to  abndon  or  surrender  the  offloe 
or  to  cease  to  perform  its  duties, 
will  not  have  this  effect." 


Section  439  of  the  same  work  reads  as  follows: 

"Thus,  where  a county  officer  leaves 
the  county  with  his  family  with  the 
Intention  not  to  return,  or  goes  to 
another  Stale  with  the  intention  of 
there  making  It  his  home  or  voluntarily 
enlists  in  the  military  service  of  the 
United  States,  he  la  held  to  have  va- 
cated his  office;  but  a mere  temporary 
absence,  as  to  procure  mediorl  treat- 
ment, or  to  engage  in  business  for  a 
limited  time,  or  to  fill  a temporary 
appointment,  where  the  offloe  may  be 
and  i 8 filled  by  a deputy,  does  not 
operate  to  vacate  it." 
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In  Yonkey  ▼.  T^c  state.  37  Ind.  23G,  l.c. 
340,  the  Quart  sets  oui'  Section  6 of  the  71.  Axtiole 
of  the  Constitution  of  Indiana  providing  that, 

"•all  county,  township  and  town  of- 
ficers sh*l  reside  within  their 
respective  counties,  townships  and 
towns,  and  shall  keep  their  respective 
offices  at  such  places  therein,  and 
perform  such  duties,  as  may  he  directed 
by  law." 


T.  e court,  in  applying  the  faote  to  the  above 
section  states  further: 


"If,  then  Yonkey,  in  December,  1863, 
ceased  to  reside  in  Clinton  0 unty, 
as  alleged,  he  tuereby  abandoned  and 
forfeited  the  office,  end  it  became 
vacant;  and  any  subsequent  olal  t , or 
attempt  of  any  one,  as  Yonkey's  deputy, 
to  hold  the  office  or  discharge  the 
duties  thereof,  would  be  without  right, 
and  a usurpation.  • • • •* 


Again,  in  17  Meb.  598,  the  Court  held  that  a 
v&c'-ncy  may  exist  in  the  offloe  of  county  Judge,  al- 
though the  duties  of  such  office  are  being  discharged 
by  a person  temporarily  appointed  by  the  proper  authori- 
ty, but  the  statute  under  whica  suc.i  a decision  was 
rendered  reads  as  follows: 

"JCvery  civil  office  shall  be  vacant 
upon  the  happening  of  either  of  the 
following  events  at  any  time  before 
the  expiration  of  the  tern  of  such 
office,  as  follows: 

1.  The  resignation  of  the  incumbent. 

3.  His  death. 

3.  Hie  removal  from  office. 

4.  The  decision  of  a competent  tribunal 

deoLaring  his  office  vaoant. 

5.  His  ceasing  to  be  a resident  of  the 

State,  district,  ooonty,  township, 
precinct  or  ward  in  which  the 
duties  of  hie  offloe  are  to  be 
exercised,  or  for  which  he  may 
have  been  elected,  •••••." 
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•6* 


In  f*  rel.  A 

handsrson.  380  Mo.  3. ‘>8,  217 

states. 


ttorney- 
3.  H.  6 


v. 

Court 


"••••the  policy  of  the  State  is, 
that  a duly  elected  or  appointed 
official  shall  not  be  deprived  of 
hie  position  exceot  for  remissteas 
in  the  performance  of  the  duties 
of  the  of  floe,  or  conviction  of 
some  crime  which  demonstrates  he 
is  unworthy  to  hold  a position  of 
honor  or  trust.  Mot  only  is  said 
policy  to  be  gleaned  from  statutory 
enactments  but  this  court  has  de- 
cided that  if  an  c f f ioi&l  possesses 
the  requisite  qualifications  for 
his  position,  he  can  be  removed 
from  it  only  for  misconduct  connected 
with  the  performance  of  the  duties 
of  the  atffloe,  except  when  some  trans- 
gression apart  f r m.  those  duties  is 
made  by  statute  cause  for  removal; 
and  that  rule  is  general^  •*•••• 


The  reason  for  a provision  that  he  "shall 
have  been  a resident  of  the  county  in  which  hs  may 
be  elected  for  one  year  next  preceding  his  election” 
is  found  in  obvious  requir saints  of  public  policy, 
however,  we  find  nothing  in  the  statutes  or  in  the 
decisions  of  the  courts  of  this  'tate,  providing  for 
the  removal  from  office  of  an  officer  when  the  latter 
shell  cease  to  reside  in  the  district  in  which  he  was 
elected. 


It  is  true  that  in  Yonkey  v.  The  3tate,  supra, 
the  eourt  held  that  upon  remval  from  the  county,  Yonkey 
abandoned  and  forfeited  hie  of floe  but  one  must  bear 
in  mind  that  in  all  similar  oases,  the  Constitutions 
of  the  various  states  set  out  that  a raoanoy  existed 
whenever  the  particular  officer  "oeeses  to  be  a resident 
of  the  3tate,  district,  county,  township,  precinct  or 
ward  in  which  the  duties  of  his  office  are  to  be  exer- 
cised, or  for  whloh  he  may  have  been  elected, •••• . 


We  find  nothing  in  the  facts  ^resented  whloh 
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would  lnu.ior.te  to  us  that  Judge  Bola  has  failed 
personally  to  devote  his  time  to  the  performance 
of  the  duties  of  hie  office  which  by  lav  It  Is  his 
duty  to  perform. 


We  are  therefore  of  the  opinion  that  until 
such  facts  are  brought  to  light,  his  office  cannot 
be  declared  vacant. 


Respectfully  submitted. 


Jit.  GRJv  SA'flY^r.* 

Assistant  Attorney-General. 


AP  t HC VED: 


TT  TaTrWTrJ- — 

Attorney-General . 
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JMJtruTiBMi-Tea.cner  ' b eonxracx  oecomes  iiiegai  onxy  mere  relaxed 
director  participates  in  teacher's  election,  or  where 
there  was  collusion  or  fraud. 


Mr.  J.  3.  De&mont, 
Prosecuting  Attorney, 
Mound  City,  Missouri. 

Dear  Sir: 


We  are  acknowledging  receipt  of  vour  letter  in  which 
you  inquire  ns  follows; 


"’"e  have  a school  board  that  has  employed  a 
teacher  that  is  related  to  one  member  of  the 
board  in  the  orohibited  degree.  The  related 
director  was  opposed  to  the  employment  and 
went  on  record  as  or, nosing  the  e-mloyment. 
The  Board  consulted  me  about  the  matter  be- 
fore then  employed.  I told  them  as  I inter- 
preted your  opinion  of  August  25,  1933  to 
Ron.  Orin  J.  Adams,  the  only  way  to  bring 
about  the  employment  would  be  for  the  re- 
lated director  to  resign  before  the  employ- 
ment was  made.  This  he  refused  to  do.  I 
further  told  the  two  directors,  that  as 
I interpreted  your  opinion,  that  an  employ- 
ment by  them  in  defianoe  of  the  related 
director  could  not  forfeit  his  position 
on  the  board,  but  that  it  would  be  an 
illegal  and  voic  contract  on  their  part 
and  endanger  the  payment  of  the  teacher 
out  of  the  school  funds  of  the  district, 
if  contested.  This  same  teacher  was  em- 
ployed last  year  with  this  same  related 
member  on  the  board,  but  the  matter  was 
not  raised  at  that  time,  nor  did  the  fact 
that  she  was  related  to  this  member  enter 
into  the  employment  at  that  time. 


1.  Am  I right  in  my  interpretation  of  your 
former  opinion? 


2.  Can  this  employment  be  reached  in  the 
manner  made? 


3.  If  not,  would  you  advise  contesting 
payment,  out  of  the  school  funds,  of  the 
teacher's  salary"1 

There  is  no  collusion  in  this  employment. 


% 


April  13,  1934. 


Mr.  J.  B.  Dearnont, 


The  related  director  has  no  children  of 
school  ape.  All  patrons  that  have  children 
attending  school  seen!  to  be  behind  this 
employment.  I think  thnt  there  is  a feel- 
ing on  the  part  of  the  related  director 
and  the  patrons  th^t  are  behind  his  that 
they  are  paying  the  teacher  rore  than  they 
should.  They  would  be  disposed  to  contest 
payment  under  this  employment. " 

Section  13  of  Article  XIV  of  toe  Constitution  of 
Missouri  provides  as  follows: 

rtAny  public  officer  or  employe  of  this  State 
or  of  any  political  subdivision  thereof  who 
shall , by  virtue  of  said  office  or  employment , 
have  the  right  to  name  or  appoint  any  person 
to  render  service  to  the  State  or  to  any 
political  subdivision  thereof,  and  who  shall 
na^e  or  appoint  to  such  service  any  relative 
within  the  fourth  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby  forfeit 
his  or  her  office  or  employment." 

The  3upreme  Court  in  the  case  of  State  ex  inf.  ' c- 
Kittrick  v.  Whittle,  63  S.  W.  (3d)  100,  101,  in  construing 
the  above  constitutional  provision,  says  as  fol  owe: 

"The  amendment  is  directed  against  officials 
who  shall  have  (at  the  time  of  the  selectionj 
•the  right  to  name  or  appoint’  a person  to 
office.  Of  course,  a board  acts  through  its 
official  members,  or  a majority  thereof.  If 
at  the  tine  of  the  selection  a member  has 
the  right  (power),  either  by  casting  a de- 
ciding vote  or  otherwise,  to  name  or  appoint 
a person  to  office,  and  exercises  said  right 
(power)  in  favor  of  a relative  within  the 
prohibited  degree,  oe  violates  the  amendment. 

In  this  case  it  is  admitted  th^t  respondent 
had  such  cower  at  the  time  of  the  selection, 
and  that  he  exercised  it  by  naming  and  aonoint- 
ing  his  first  cousin  to  the  position  of  teach- 
er of  the  school  in  said  district." 

As  we  construe  the  above  constitutional  provision  and 
the  decision  in  the  Whittle  case,  it  is  the  act  of  the  relrted 
director  in  exercising  his  power  to  vote  or  appoint  in  favor 
of  the  related  teacher  that  causes  the  forfeiture  of  office 
and  makes  the  contract  illegal.  Where  the  related  director 
does  not  participate  by  casting  a vote  or  otherwise  in  the 
election  of  the  teacher,  such  election  is  legal.  Of  course, 
if  the  related  director  brings  about  the  election  of  the 
teacher  through  a fraudtilent  or  collusive  agreement,  then,  as 
a matter  of  law,  we  believe  that  the  election  would  be  illegal. 
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Ur.  J.  3.  Dearrnont, 


!7e  do  not  believe  that  you  correctly  interpreted  the 
opinion  of  this  Department  under  date  of  August  25,  1033, 
directed  to  Hon.  Orin  J.  Adams,  Kingston,  Missouri,  and 
written  by  Hon.  Harry  0.  .laltner,  Jr.,  Assistant  Attorney 
General.  TCe  quote  from  i:r.  valtner's  opinion  in  order  that 
you  may  find  the  views  expressed  in  that  opinion  and  the 
views  expressed  herein  are  entirely  consistent.  Mr.  Wnltner 
says  38  follows: 

"From  an  examination  of  tiis  Section  it  is 
evident  that  the  members  who  are  not  related 
to  the  teacher  employed  would  not  offend 
against  this  provision  by  voting  for  the 
e-’ployment  of  a teacher  rrho  is  related  with- 
in the  prohibited  degree  to  another  member 
of  the  board.  In  other  words,  the  only  one 
violating  the  provision  is  the  related  direct- 
or. As  to  the  effect  on  the  me  ber  of  the 
board  not  voting,  and  who  is  related  within 
the  prohibitive  degree  to  the  teacher  employed, 
we  think  this  (mention  should  be  determined 
upon  the  ground  of  the  good  faith  of  the 
related  director  not  voting  for  the  employ- 
ment of  the  teacher  related  to  him  in  the 
prohibited  degree.  It  doesnot  seem  logical 
or  just  that  two  or  more  members  of  the 
board  having  the  po^er  to  employ  a teacher 
could  e ploy  such  teacher  against  the  wishes 
of  the  other  member  when  such  teacher  was 
related  to  the  latter  member  within  the 
prohibited  degree,  and  by  the  acts  of  the 
other  members  of  the  board,  in  nowise 
brought  about  by  the  related  me  ber,  sub- 
ject the  latter  member  £o  forfeiture  of 
office.  On  the  other  hand,  we  are  firmly 
of  tie  opinion  that  if  teachers  are  employed 
by  a school  board  who  are  related  to  any 
merber  or  me  bers  of  the  board,  and  the 
e ployment  of  such  teacher  ic  obtained  by 
any  collusion,  understanding,  agreement,  or 
in  any  other  manner  involving  the  related 
director  or  directors,  th-t  the  office  of 
such  director  or  directors  is  forfeited 
whether  or  not  he  or  they 'vote  for  or  again- 
st such  employment,  or  even  though  he  or 
they  be  not  present  at  the  meeting  "-hen  such 
is  appointed.  This  is  consistent  with  the 
liberal  construction  given  the  amendment, 
and  we  believe  was  in  the  mind  of  the  court 
when  it  stated  in  the  Whittle  opinion  supra, 

•either  by  casting  a deciding  vote  or  other- 
wise. * Accordingly,  in  the  event  a rela- 
tive of  a member  of  the  board  within  the 
prohibited  degree  is  employed  as  a school 
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teacher  or  other  employe , the  transaction 
should  oe  scrutinized  and  searched  wit.i  ex- 
trene  energy  and  carefulness,  and  if  there 
is  a semblance  of  collusion  or  bad  faith  on 
the  part  of  the  related  director  in  the 
employment,  the  member  so  related  to  the 
e ployed  teacher  should  be  ousted.'’ 

Ur.  Valtner  further  held  that: 

"Accordingly,  it  is  tie  opinion  of  this 
office  that  any  contract  entered  into  by 
the  ViOol  Board  and  an  employe,  which 
works  a forfeiture  of  office  under  Sec- 
tion 13  of  Article  XIV  of  the  Constitu- 
tion is  a contract  made  'in  the  teeth  of 
the  law'  and  is  wo  id  and  une nf ore ible. * 

Concurring  on  what  Jfr.  r'.'sltner  held,  we  believe  thnt 
it  is  only  the  member  who  participates  in  the  election  of  the 
related  teacher  that  performs  an  illegal  act  an^  lays  himself 
liable  to  forfeiture  of  office.  If  the  teacher  related  to 
one  me  ber  is  elected  by  the  other  me-  bers  of  the  board,  end 
the  related  director  does  not  participate , either  by  casting 
a vote  for  such  relative  or  by  collusion  or  fraud,  then  the 
contract  entered  into  between  the  teacher  and  the  board  is 
legal.  It  is  only  where  the  contract  results  from  the  related 
director  participating  in  the  election  that  the  contract  is 
void  and  cannot  be  enforced  by  the  teacher,  and  it  is  only 
when  the  related  director  participates  in  the  election  that 
tie  related  director  can  be  made  to  forfeit  his  office.  The 
other  members  of  the  board  cannot,  by  voting  for  a teacher 
related  to  one  member,  cause  the  related  director  to  forfeit 
his  office,  nor  will  the  fret  that  the  non-related  me  bers, 
in  good  faith,  elect  a member  related  to  a member  of  the  borrd, 
make  them  liable  where  the  related  director  does  not  Partici- 
pate in  the  election  of  such  relative. 

You  state  in  your  letter  that  there  is  no  collusion 
between  the  related  director  and  the  other  meribers  of  the 
board,  and  that  the  related  director,  in  good  faith,  opposed 
the  employment  of  his  relative  and  went  on  record  as  voting 
against  him. 

Upon  the  facts  stated  in  your  letter,  it  is  therefore 
the  opinion  of  this  Department;  (l)  that  the  election  of  the 
teacher  was  legal  and  that  the  contract  entered  into  between 
him  and  the  board  1g  legal  and  enforcible;  (2)  that  the  other 
members  of  the  board  would  not  be  personally  liable  for  warrants 
issued  to  the  teacher  upon  this  legal  contract;  (3)  that  the 
related  director  would  not  forfeit  his  office;  and  (4)  that 
there  would  be  no  reason  for  contesting  the  payment  of  this 
teacher's  salary  w ;ich  is  due  him  under  a legal  and  enforcible 
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contract. 

Very  truly  yours, 

FRAKI  W.  HAYES, 

Assistant  Attorney  General. 

APPROVED: 

Attorney  General. 

F'TH : 8 

ELECTIONS  - Only  two  clerks  allowed  In  precincts  casting 

CLERKS  - less  than  three  hundred  votes* 


/l  . j (e 
/ 

July  14,  1934 


Honorable  C*  A*  Dlrekx 

Clerk  of  County  Court 
Cole  County 

Jefferson  City,  Missouri 


Dear  Sir* 


We  have  your  request  of  July  11,  1934  for  an 
opinion  upon  the  following  stato*nt» 

"The  question  that  pushes  us  is 
feotlon  10211  Laws  of  1933,  which 
repealed  the  same  eotion  of  R*  V.  S* 

1929*  The  old  Section  stated  the 
Judges  could  appoint  four  clerks, 
whereas  the  new  Section  of  1933 
states  the  Judges  shall  appoint  two 
clerks  in  precincts  of  less  then 
three  hundred  votes  and  in  precincts 
of  more  than  three  hundred  votes  the 
Judges  shell  appoint  four  clerks* 

If  this  eotion  moans  the  judges 
colie otlvely  shall  appoint  only  two 
clerks  In  precincts  of  less  than 
three  hundred,  it  will  be  a difficult 
task  to  hsndle  the  election  as  there 
should  be  two  clerks  to  attend  to  the 
recording  books  and  two  clerks  to  attend 
to  the  tallying  of  votes,  or  in  other 
words  four  clerks  are  really  needed*” 


#8  - Honorable  C*  A.Dlrcicx 


There  appear  to  be  no  adjudicated  cases  in  this 
state  on  the  particular  Issue  raised  by  you.  However, 
prior  to  the  1053  Legislature,  the  election  law  provided 
for  four  regular  election  judges,  Seetion  10206,  Revised 
Statutes  of  Missouri,  1920  and  provided  for  two  extra 
election  judges,  Section  10200,  Revised  Statutes  of  Missouri 
1920,  tasking  a total  of  six  Judges  who,  together  with  the 
four  clerks  provided  for  In  Seotlon  10211,  Revised  Statutes 
of  Missouri,  1020,  took  care  of  the  election  in  each  pre- 
cinct in  the  state*  However,  the  1955  Legislature  took 
notice  of  the  fact  that  many  precincts  in  Missouri  oast 
only  a few  votes,  and  the  expense  of  ten  people  in  such 
small  precincts  appeared  to  be  excessive  to  the  Legisla- 
ture, Section  10211,  Revised  Statutes  of  Missouri,  1920 
was  repealed  and  a new  seotlon  enacted  In  lieu  thereof. 

Laws  1953,  p*  239,  wherein  it  was  provided  t 

"In  all  precincts  casting  less  than 
three  hundred  votes  * * * the  Judges 
shall  appoint  two  clerks,  and  in  all 
preolncts  casting  three  hundred  or 
more  votes  fee  the  Judges  shall  ap- 
point four  darks*  * * ♦ " 


Thus,  under  the  new  statute,  all  preolnots  in 
the  State  of  Missouri  which  cast  less  than  tft*ee  hundred 
votes  in  the  Inst  general  election  shall  have  only  two 
dorks,  one  from  each  political  party  to  be  seleoted  by 
the  four  Judges  In  charge  of  that  precinct  on  eleotlon  dayj 
in  all  preolnots  in  the  State  which  cast  three  hundred  or 
more  votes  at  ths  last  goneral  election,  tbs  six  Judges  of 
eleotlon  shall  select,  as  under  the  old  law,  four  clerks, 
two  from  each  party* 

It  la  the  opinion  of  this  office  that  only  two 
derka  are  allowed  by  law  in  voting  preolnots  which  east 
less  than  three  hundred  votes  in  the  last  general  eleotlon* 


Reapeotfully  submitted. 


PHAHKLIH  K*  RLAGAN 

APPROVLDi  Assistant  Attorney  General 


JT 


PROHIBITION:  An  Indictment  obtained  before  repeal  may  be 
prosecuted  after  appeal. 


February  19,  1934 


Honorable  Gordon  P,  Dorris 
Prosecuting  Attorney 
Alton,  Missouri 


Dear  iiri 


This  Department  ia  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  or  facta t 


"Will  you  please  advise  me  what  effect 
thd  newly  enacted  prohibition  laws 
will  have  on  cases  filed  and  pending 
under  the  old  laws.  As  an  example,  a 
party  Is  charged  In  this  County  with 
transportation  of  intoxicating  liquor, 
he  was  given  a preliminary  hearing 
last  November  and  held  for  trial  In 
Circuit  Court,  our  Circuit  Court 
convenes  In  February.  Can  we  legally 
try  tills  man  for  the  commission  of 
that  offense,  which  was  an  offense  at 
that  time,  but  which  probably  Is  no 
offense  now  unier  the  new  laws! 

Thanking  you,  we  remain." 


Section  6G1  il.  S.  alssoi  rl  1929  provides: 


"No  offon?o  committed,  and  no  fine, 
penalty  or  forfeiture  incurred  pre- 
vious to  ihe  time  when  any  statutory 
provision  suall  be  repoaled,  shall 
be  affected  ty  such  repeal;  but  the 
trial  and  punishment  of  all  such 
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offenses,  and  the  recovery  of  such 
fines,  penalties  and  forfeitures, 
shall  be  bad.  In  all  respects,  as 
if  the  provisions  had  remained  In 
force." 


In  the  case  of  State  v.  dalsarao  (Kansan  City  Court 
of  Appeals  1922)  246  &•  W.  965,  the  court  raids 


"Section  7064,  K.  S.  1919,  provides 
that  future  repealing  lavs  shall  not 
affect  the  punishment  prescribed  for 
a previous  violation  of  a statute, 
r ecti  on  7065,  R.  S.  1919,  makes  a 
like  provision  as  to  prosecutions 
pending  at  the  time  of  the  repeal  of 
such  lavs.  Section  5709,  R.  S,  1919, 

Is  In  effect  s repetition  of  sections 
7064  and  7065,  R.  S.  1919,  with  this 
provisos 

•Provided,  that  If  the  penalty 
or  punishment  for  any  offense  be 
reduced  or  lessoned  by  any  alter* 
at ion  of  the  lav  creating  the 
offense,  euch  penalty  or  punishment 
shall  he  aseessed  according  to  the 
amer.datory  lav.* 

Defendant  contends  that  under  this  proviso 
the  punishment  to  be  assessed  Is  that  pre* 
scribed  by  the  Prohibition  Anforee’oent  Act. 

Me  think  thore  Is  no  rasrlt  In  this  contention, 
for  the  reason  that  the  proviso  relates  to  a 
reduction  or  lessoning  of  the  punishment 
made  by  an  alteration  of  the  lav  prescribing 
the  offense.  The  Prohibition  nf orcement 
Act  is  not  an  amendment  or  alteration  of  the 
local  option  law,  but  vholly  repeals  such 
lav.  State  v.  .Velkor.  221  -io.  511,  10a  S.  if. 
615,  120  5.  #.  1196." 


Honorable  Jordon  - . Lorrls 
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And  In  the  ease  of  State  v.  *alker  221  Ho,  bll,  the 
Cuprome  Court  of  Jiissourl  In  an  opinion  rendered  by  durge8s,J., 
said* 


"Appellant's  position  that  the  occur- 
rence of  the  local  optlPn  election 
prior  to  *he  trial  sufficed  to  prevent 
a conviction,  because  the  dramshop 
act  under  which  defondant  was  tried  was 
not  In  force  in  the  county  at  the  time 
of  the  trial,  might  be  well  taken,  but 
for  the  provision  of  section  2392  of  the 
Hevlsed  Statutes  of  lo99.  This  section 
says  no  offense  committed  and  no  fine, 
penalty  or  forfeiture,  or  prosecution 
cot?tr.onced  or  pending  previous  to  or  at 
the  time  when  any  statutory  provision 
shall  be  repealed  or  amended,  shall  be 
affected  by  such  repeal  or  amendment, 
but  the  trial  and  punishment  of  all 
such  offences,  and  the  recovery  of 
such  fines,  penalties  or  forfeitures, 
shall  be  had  as  If  It  had  not  been 
repealed  or  amended* " 


In  view  of  the  :oregolng  It  Is  the  opinion  of  this 
department  that  the  repeal  of  the  State  Prohibition  haw  does 
not  prevent  the  trial  and  conviction  of  a person,who  prior 
thereto  was  indicted  for  the  violation  of  the  State  Prohi- 
bition Law* 


Respectfully  sumittod. 


JjHN  a.  HOriMAl,  Jr. 
Assistant  Attorney  General* 


ApPKOVSD* 


itoV  MlftnlCZ — 

Attorney  General* 
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TAXATION:  Postal  having  Deposits  euoject  to  taxation  for  stats 
and  local  taxation. 

April  7,  1934. 


//-/' 


Hon.  oerdon  P.  Do  rrls 
Prosecuting  Attorney 
Oregon  County 
11  ton,  Missouri 


FI  LED 

c/)  S' 


f'ear  Mr.  Dorris: 

Acknowledgment  is  herewith  aade  of  your  request  for 
an  opinion  of  this  office  on  the  following  natter: 

*1111  you  please  advise  be  if  Postal  Saving- 
Deposits  are  subject  to  state  and  county 
taxation;  if  subject  to  taxation  would  the 
County  Assessor  have  a right  to  ask  the  post- 
master to  furnish  list  of  such  depositors?* 

1. 

4i.  IT  vnAt  'Js 


Before  proceeding  to  a consideration  of  your  questions 
we  neslre  to  call  to  your  attention  certain  pertinent  constitu- 
tional and  statutory  provisions.  Ve  shall  first  direct  your 
attention  to  the  constitutional  provisions  respecting  the  ex- 
emption of  property  from  taxation.  Section  9 of  Article  I 
enumerates  the  property  which  ehall  be  exempt  frow  taxation  la 
this  Ftate  end  reads  as  follows: 

•The  roper ty,  real  and  personal,  of  the  State, 
counties  and  other  municipal  corporations,  and 
cemeteries,  shall  be  exenpt  frea  taxation.  Lute 
in  incorporated  cities  or  tocne,  or  within  one 
mile  of  the  Halts  of  auy  such  city  or  town, 
to  the  extent  of  one  aore,  and  lots  one  mile  of 
.-aore  distant  from  such  oitiew  or  towns,  to  the 
extent  of  five  acres,  with  the  bulldinga  thereon, 

■nay  be  exempted  from  taxation,  wren  the  same  are 
used  exclusively  for  religious  worship,  for 
schools,  or  for  purposes  purely  charitable:  also, 
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suoh  property,  real  or  personal,  ne  tny  be 
used  exclusively  for  agricultural  or  horti- 
cultural societies:  Provided,  That  snob  ex- 
emptions shall  be  only  by  general  lew. • 

Seotlon  7 of  Article  X 19  short  hut  effective  and  rendu  as  follows: 

* All  Ians  excepting  property  from  taxation, 
other  tb.ia  the  property  above  enumerated, 
shall  he  void. * 

Section  9742  K.  d.  no.  1229,  declares  wnat  property  shall  be  subject 
to  taxation  and  reads  as  follows; 

“For  the  support  of  the  government  of  the 
etate,  the  payment  of  the  public  debt,  and 
the  advancement  of  the  public  interest,  taxes 
shall  be  levied  on  nil  property,  real  and  per- 
sonal, exoept  as  stated  in  the  next  seotlon.* 

The  following  seotlon,  faction  S743,  enumerates  tne  exemptions 
suostantlally  in  the  &»**  wanner  as  the  constitutional  provision, 
Seotlon  6 Article  X,  hereinbefore  quoted.  *rcm  this  section  it  Is 
evident  that  the  legislative  Intent  le  that  all  property  both  real 
and  personal,  except  that  wnlch  la  specifically  exempted,  shall  be 
subjeet  to  taxation.  We  rsallxs  of  oourse  that  although  property 
may  be  "subject  to  taxation,*  unless  provision  is  made  for  the 
assessment  and  collection  of  taxes  on  such  property,  the  ovner 
thereof  cannot  be  required  to  pay  taxes  thereon.  As  to  the  assess- 
ment, ve  direct  your  attention  to  Section  9756  R.  B.  wo.  1929, 
parts  of  wnloh  read  as  follows: 

*Tbe  assessor  or  hie  deputy  or  deputies  shall 
between  the  first  days  of  June  and  January 

* * * "prooeed  to  take  a list  of  the  taxable 
personal  property  in  his  county,  town  or  dis- 
trict, and  assess  the  value  thereof,  in  the 
manner  following  to-wlt:  * * * * • ouch  lists 
shall  contain:*  • • ♦ •sixth,  money  deposited 
in  any  cans,  or  oth»-r  safe  place;*  • • • • • 
eleventh,  all  other  property  not  above  euumerat- 
ea  (except  merchandise,  bills  and  accounts 
receivable,  ana  other  credits  of  a merchant 

or  manufacturer,  arising  out  of  the  sale  of 
goons,  wares  and  merchandise,  which  have  been 

returned  for  taxation,  under  sections  10081 
und  10111  rt.  8.  1929,  and  its  value;*  • 4 *• 
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ritt  these  constitutional  end  statutory  provisions  In 
■lnd  »e  turn  to  a discussion  of  your  question. 

II. 

DEPOSIT d II  POSTA^  3AVIIQ3 

PffmiflUJfl-  AR£.’lATj|fiLJL. . 


It  Is  tbs  general  rule  that  all  tax  exemption  lt.se  are 
to  os  construed  strictly  against  the  one  claiming  the  exemption. 
The  constitutional  provisions  hereinabove  referred  to,  to-*lt, 
Sectioned  and  7 of  Article  X of  the  Constitution,  are  to  be  con- 
strued so  ue  to  subject  to  taxation  all  property  other  than  that 
specifically  enumerated.  fnls  Is  plainly  stated  In  the  case  of 
ot&te  ex  rel.  publlehl:^,  Company  vs.  Oehner,  394  8.  V.  1017,  1.  e. 
1016: 


• *yhe  policy  of  our  law,  constitutional 
and  statutory.  Is  that  no  property  tfian  that 
enumerated  ?hall  be  exeir.pt  from  taxstlon. 

Sections  Q and  7,  trt.  10,  Const.  Io. ;•  • • •■ 

An  examination  cf  these  constitutional  provisions 
result  In  the  conclusion  that  postal  savings  deposits  do  not  fall 
within  any  cf  the  enumerated  exemptions,  nor  is  there  any  other 
constitutional  provision  In  this  state  that  would  exempt  such 
deposits  from  taxation. 

There  Delng  no  such  constitutional  provision  running 
In  favor  of  these  deposits  we  turn  to  the  statutory  provisions. 

It  appr&rs  that  under  either  of  the  two  classifications  of  faction 
9756  herein  quoted,  tne  owners  of  such  deposits  are  required  to 
return  the  sane  to  the  County  Assessor  fer  taxation.  Toe  first 
classif  icaticn  hereinbefore  quoted  reeds: 

••  * • sixth,  money  deposited  In  any  bank,  or 
other  safe  place;*  • • •■ 

There  can  be  little  question  in  the  mind  of  the  ordin- 
arily observant  person  that  postal  savings  accounts  are  in  the 
nature  of  bank  deposits  and  are  moat  certainly  to  be  considered  as 
Honey  deposited  in  a safe  place.  It  is  further  apparent  from  an 
examination  of  the  federal  lav  cn  the  subject,  as  set  out  In  Chapter 

2G  of  Title  38,  U.3.C.A.  that  Congress  has  placed  postal  savings 
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dtp  eltorles  in  the  «u*e  category  &a  savings  banks  and  consider 
the  relation  of  a depositor  In  a postal  savings  depository  as  co.r- 
parsoie  to  a depositor  in  a Dank,  as  an  example,  we  refer  to 
Section  766  of  sain  Chapter,  reading  as  follows: 

Tit  faith  of  the  United  States  is  solemnly 
uledgtu  to  the  payment  of  the  deposits  made 
In  postal  savings  depository  offices,  with 
accrued  interest  thereon  ae  heroin  provided." 

Also,  parts  of  faction  7 68  as  amended  in  1932,  whloh  reads  «.s  follows : 

"Any  depositor  nay  withdraw  the  whole  or  any 
part  of  the  fundu  deposited  io  hia  or  her  credit 
elth  the  eocrued  interact  only  on  notice  giv- 
en sixty  days  in  advance  una  undsr  such  regulations 
as  the  roe toaster  General  any  preacrioa;  cut 
wliiidraw  d of  any  part  of  such  funds  uc.y  be  a&de 
upon  demand,  out  no  interest  shall  be  paid  on 
any  funds  so  withdrawn  except  interest  accrued 
to  June  16,  lS33i*  • • • •• 

While  it  is  clear  to  us  that  postal  savings  deposits  fall 
within  the  sixth  classification  herein  referred  to  they  are  certainly 
returnable  for  taxation  under  the  last  provision  of  Section  9756,  t 
fo-wlt: 

* eleventh,  all  other  property  not  above  enumerated 

• • • * and  its  value;" 

This  subdivision  but  been  construsd  to  be  the  "catch  all* 
of  our  property  tax  las.  It  h^s  beeu  held  to  cover  accounts  receiv- 
able, oreult  or  any  demand  for  money  (which  would  csrtrinly  cover 
the  is  ue  nere  Involved).  See  the  Gehner  case  supra,  1.  c.  101b  for 
the  following  cuctotiou: 

"accounts  receivable  art  Uiwounts  owing  to  a cred- 
itor on  open  account.  Newport  Nut.  hank  v. 

Herkimer  oouuty  hat.  bunk,  klo  0.3.  ioc.  cit.  164, 

3k  9.  Ct.  633,  66  L.  £u.  1043.  They  are  In  the 
nature  of  credits  which,  under  the  statute  (flec- 
tion 12967  h.  a.  1929)  include  ‘every  claim  or 
dwiwand  fox  Money,  internet,  or  other  valuable 
thing,  due,  or  to  become  due.*  Thus  delined  they 
are  declarsd  by  the  statute  above  cited  to  be 

personal  property.  As  such  they  are  proper 
eubjeote  of  taxation  within  the  limitations  stated." 
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In  nuUclng  this  etateaent  the  Court  held  this  el-use 
was  not  to  be  strictly  construed  so  as  to  oonfine  Its  effeot  to 
pro  perty  of  the  stune  character  but  was  to  cover  all  other  property 
of  whatsoever  kind  or  nature,  judge  talker  remarked,  1.  o.  1016: 


■*e  are  therefore,  of  the  o inion  that  the 
rule  of  ej  usdea  generis  cannot  be  Invoked 
in  this  oase  to  relieve  accounts  receivable 
from  the  burden  of  taxatlou.  To  conolude 
otherwise  would  be.  despite  the  comprehensive 
purpose  of  Btatutee  of  this  ohuracter,  to  hold 
that  the  general  words  In  section  137  >6.  as 
aaonded  supra,  end  the  statement  required  to 
be  made  In  the  taxpayer's  oath  cm  to  the  return 
of  this  olaes  of  property,  are  meaningless.*  • •• 

So  conolude  that  in  this  state  postal  savings  deposits 
are  subject  to  taxation  and  that  the  legislature  has  established 
appropriate  •aachlaery  for  the  taxation  of  such  deposits. 

III. 


OF  FO&TAL  D,.F0JJTd  BOT 

nMj^mrirzz 


Be  shell  <|ga In  return  to  the  congressional  *nsot  neat 
establishing  postal  savings  depositories.  A n examination  of  this 
Act.  39  U.  3.  C.  A.  761—69,  reveals  that  the  only  provisions  re- 
specting taxation  are  found  In  Section  760.  This  section  provi  ies: 

"Any  depositor  in  a postal  savings  depository 
nay  surrender  his  deposit,  or  any  part  thereof, 
in  stuns  of  %2 C,  i4Cf  360,  $80 , 1100,  and 
aultlples  of  '100  and  1600,  *a  receive  In  lieu 
of  such  surrendered  deposits,  under  such  re- 
gulations *8  may  be  established  by  the  board 
of  trustees,  the  amount  of  the  surrendered 
deposits  in  United  states  coupon  or  registered 
bonds*  • • *71*0  bonds  herein  authorised  shall 
be  exempt  fron  all  tnxee  or  duties  of  the 
rnl ted  t tea  as  well  as  from  taxation  in  any 
form  by  or  un  er  itate,  municipal,  or  local 
authority.*  • • •• 
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iiy  this  section  a depositor  is  privileged  to  exchange 
his  deposit  for  tax  free  bonds,  rnde  tax  free  by  the  provisions  of 
this  section,  No  similar  provision  Is  to  be  found  anyxbere  applying 
to  the  deposits.  Mo  such  exemption  ie  given  to  ovner  or  holder  of 
savings  deposits.  To  obtain  such  exemption,  the  deposit  must  be 
oonverted  into  a bond,  payable  upon  the  expiration  of  a ter  < cf  years. 

In  view  of  this  provision  it  cannot  oe  said  that  Con- 
gress overlooked  the  possibility  of  state  taxation  of  deposits  in 
'cost:*!  savings  accounts.  specific  exemption  ha:s  been  made  for  tl:e 
bonds  l3ued  under  the  foregoing  section.  e find  that  in  other 
bases  Congress  has  been  diligent  in  exempting  obligations  of  the 
United  Jtates  Government  and  its  agencies  from  looal  taxation  when  It 
so  desired.  Federal  Iuter.neoLi&te  Credit  Hanks,  IS  TJ.U.C. A.  1111; 
Federal  Land  Banks  and  Farm  Loan  Asooclatio  s,  12  U. 8. C.  A.  931; 

Federal  Reserve  Bank,  13  U.o.C.A.  5dl;  Agricultural  credit  corp- 
oration, 12  U.S.C.A.  1361.  As  congress.  has  failed  to  affirmatively 
not  In  this  i*tter,  it  oannol  be  sp.ld  that  state  taxation  of  theso 
deposits  would  conflict  with  the  Congreeelcnal  enactment. 


It  le  therefore  the  o lnlou  of  this  office,  that  de- 
posits In  postal  savings  denosltorles  are  subject  to  taxation  In  this 
state  for  state  and  local  purposes  and  that  the  County  A apssor  may 
request  a list  of  suoh  depositors  so  as  to  enable  bin  to  a?  sees  cuch 
property  against  the  owners  thereof. 


APPROVED! 


Assistant  Attorney  0<ner*l 


hoy  kcki  rrTcK,  * 

Attorney  ,.ener-.l. 


UG  UU 


Prosecuting  Attorney: 


1.  (a)  Postal  Savings  Certificates 

held  taxable. 

(b)  Postmasters  not  required  to 
give  information  concerning 
such  to  assessors. 

2.  (a)  Failure  to  place  revenue  stamp 

on  deed  of  conveyance  is  a mis- 
demeanor with  fine  not  more 
than  $100  for  each  offense. 

(b)  Un^tamoed  deed  is  neither  in- 
valid nor  inadmissible  in  evi- 
dence. 


April  10, 


Mr.  Gordon  P.  Dorris, 

Prosecuting  Attorney, 

Alton,  Missouri. 

Dear  Mr.  Dorris :- 

We  have  your  letter  of  December  20,  1933,  in  which  was 
contained  a request  for  an  opinion  as  follows: 

"Will  you  please  give  us  your  opinion  on  the 
following  questions: 


1934. 


"Are  Postal  Savings  Certificates  subject  to 
state  and  county  taxes;  if  so,  are  Postmasters 
required  to  give  information  to  local  Assessors  as 
to  who  holds  such  certificates? 


"A  deed  of  conveyance  showing  consideration 
of  certain  amount  requires  a revenue  stamp,  50£  for 
each  $500.00;  what  is  penalty  for  failure  to  so 
stamp  the  deed;  and  what  effect  does  it  have  on 
deed  of  conveyance  when  no  revenue  stamp  is  affixed. " 

Concerning  your  first  question,  this  office  has  already 
rendered  an  opinion  holding  that  such  Postal  Savings  Certificates 
are  taxable  by  the  State  of  Missouri.  We  therefore  attach  hereto 
a copy  of  that  opinion  in  answer  to  your  inquiry. 

As  to  whether  postmasters  are  required  to  give  information 
to  local  assessors  as  to  who  holds  such  certificates,  we  call  your 
attention  to  Title  39,  Section  762  of  the  Postal  Savings  Depositories 
Act  in  the  United  States  Code  Annotated,  which  provides  in  part  as 
follows : 


"Section  762.  * * * * and  no  person  connected 
with  the  Post  Office  Department  shall  disclose  to  any 
person  other  than  the  depositor  the  amount  of  any 
deposits  unless  directed  to  do  so  by  the  Postmaster 
General.  * * * *. 
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From  the  above  it  is  evident  that  not  only  is  the  postmaster 
not  required  to  give  out  information  concerning  the  amount  of  such 
certificates,  but  on  the  contrary  is  expressly  forbidden  to  do  so  ex- 
cept upon  the  order  of  the  Postmaster  General,  This  is  tantamount 
to  the  postmaster's  not  being  required  to  disolose  who  holds  such 
certificates  since  for  the  purposes  of  taxation  the  knowledge  of  who 
holds  such  certificates  would  be  of  no  velue  unless  the  amount  thereof 
were  also  known.  Of  course,  should  the  Postmaster  General  so  order, 
such  information  must  be  given;  but  in  the  absence  of  such  an  order 
we  take  the  lew  to  be  as  stated  above. 

Concerning  your  inquiry  as  to  what  is  the  penalty  for  failure 
to  place  a revenue  stamp  on  a deed  of  conveyance,  we  refer  you  to 
Title  26,  Chapter  18,  said  Chapter  being  entitled  "Stamp  Taxes  on 
Specific  Objects."  Section  908,  sub-section  (a)  of  that  Chapter  pro- 
vides as  follows: 

"Section  908.  Tax  on  certain  enumerated  docu- 
ments and  Instruments;  offenses.  Whoever— 

"(a)  Makes,  signs,  issues,  or  aocepts,  or 
causes  to  be  made,  signed,  issued,  or  accepted,  any 
Instrument,  document,  or  paper  of  any  kind  or  des- 
cription whatsoever  without  the  full  amount  of  tax 
thereon  being  paid;  * * * * is  guilty  of  a misde- 
meanor and  upon  convlotion  thereof  shall  pay  a fine 
of  not  more  than  $100  for  each  offense." 

The  Revenue  Aot  of  1926  omitted  the  Stamp  Tax  on  Conveyances 
section  but  has  since  been  amended  to  Include  seme;  hence  such  seotion 
is  now  a part  of  the  above  mentioned  Chapter  18  and  the  above  quoted 
penalty  seotion  applies. 

Regarding  whet  is  the  effect  on  a deed  of  conveyance  when 
no  revenue  stamp  is  affixed,  it  is  difficult  to  answer  such  a general 
inquiry.  According  to  the  decisions  Involving  the  failure  to  stamp 
Instruments,  many  factors  arise  in  different  situations,  no  hard  and 
fast  rule  being  drawn.  The  effect  of  the  failure  to  stamp  depends 
on  what  is  in  issue  in  each  particular  case,  and  on  how  the  matter  is 
raised.  (See  note  to  Seotion  901,  Title  26,  U.  S.  C.  A.  at  page 
620  et  seq. ) . 


The  language  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Cole  v.  Ralph,  252  U.  S.  286,  64  L.  Ed.  567  is,  however, 
Illuminating  on  this  question.  At  page  576  of  64  Law  Edition  the 
court  states  as  follows: 
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" As  to  the  absence  of  revenue  stamps,  it  is 
true  that  the  deeds  showing  title  in  some  of  the 
plaintiffs  * * * * were  without  the  stamps  required 
by  etc.  etc.  But  this  neither  invalidated  the  deeds 
nor  made  them  Inadmissible  as  evidence." 


We  submit  the  above  for  your  consideration. 


Very  truly  yours, 


CHAS.  M.  HO WELL,  Jr. 

Assistant  Attorney  General 


Attorney  General. 


SPECIAL  ROAD  DISTRICT:  Incorporated  city  within  special  road 

district  not  entitled  to  part  of  general 
road  funds* 


/ 

&ay  4,  1034.  a - 


F!  LE~D 

1 </  A ^ 


Hon*  Gordon  P.  Dorris 
Prosecuting  Attorney 
Oregon  County 
Alton,  Missouri 


Dear  Mr.  Dorris: 


v»e  are  in  receipt  of  your  letter  of  recent  date  with 
request  for  an  opinion;  which  letter  of  request  is  as  follows: 

"Will  you  please  advise  ;ne  on  the  follow- 
ing question: 

Can  an  incorporated  city  within  a special 
road  district  (in  county  not  under  town- 
ship organization)  require  the  County 
Court  to  order  turned  over  to  them  a part 
of  the  road  funds  collected  by  t**e  county 
collector  under  the  general  road  levy? 
or,  are  these  funds  so  collected  payable 
only  to  the  treasurer  of  the  special  road 
district?" 


For  answer  to  the  question  asked  in  your  letter,  we 
must  look  to  the  provisions  of  the  lew  relative  to  the  organi- 
zation and  powers  of  special  road  districts  in  counties  not 
under  township  organization. 

Section  8024,  R * 3.  Mo.  1929,  provides  where  and  how 
special  road  districts  may  be  organized,  and  is  as  follows: 

"Territory  not  exceeding  eight  miles 
square,  wherein  is  located  any  city, 
town  or  village  containing  less  than  one 
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hundred  thousand  Inhabitants,  nay  be 
organized  as  hereinafter  set  forth  into 
a special  road  district*  Provided, 
however,  the  provisions  of  this  section 
shall  not  apply  to  counties  under  town- 
ship organisation,  and  shall  not  apply 
te  all  counties  in  this  state  now  eon* 
taining  or  which  way  hereafter  contain 
50,000  inhabitants  or  wore  and  lying 
adjoining  any  city  of  this  state  con- 
taining 900,000  inhabitants  or  more." 


Section  80 £5  R.  3.  Mo.  1929,  provides  that  special  road 
districts  ■ shall  be  a body  corporate  and  possess  the  usual 
powers  of  a corporation  for  publio  purposes,”  etc. 

Section  8026,  R.  3.  Mo.  1929,  provides  the  manner  in  which 
the  commissioners  of  the  special  road  district  shall  be  selected 
and  succeeding  sections  provide  a scheme  and  system  for  caring 
for  and  management  of  the  roads  in  said  special  road  dietrietsi 
and  Section  8039,  R.  S.  Mo.  1929,  sets  out  the  powers  and  duties 
of  the  board  of  commissioners,  which  section  reads  as  follows* 

"Said  board  shall  have  sole,  exclusive 
and  entire  control  and  jurisdiction 
over  all  public  highways  within  its  dis- 
trict outside  the  corporate  limits  of 
any  city  or  village  therein  to  construct, 
improve  and  repair  such  highways,  and 
shall  remove  all  obstructions  from  such 
highways,  and  for  the  discharge  of  these 
duties  shall  have  all  the  power,  rights 
and  authority  conferred  by  general  stat- 
utes upon  road  overseers,  and  said  board 
shall  at  all  times  keep  the  public  roads 
under  its  charge  in  as  good  repair  as 
the  means  at  its  command  will  permit,  and 
for  this  purpose  may  employ  hands  at  fixed 
compensations,  rant,  lease  or  buy  taaaa, 
implements,  tools  and  machinery,  all  kinds 
of  motor  power,  and  all  things  needful  to 
earry  on  such  road  work*  Provided,  that 
the  board  may  have  such  road  work  or  any 
part  of  such  work  dona  by  contract,  under 
such  regulations  as  the  board  nay  prescribe. ■ 
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Seotion  8041,  R.  S.  Mo.  1929,  provides  that:- 

"one  fourth  of  all  tho  pool  or  billiard 
tabla  licenses  collected  by  any  city 
within  any  such  special  road  district 
shall  be  set  apart  as  collected  by  the 
city  council  for  the  improvement  of  tbs 
roads  by  the  board  of  commissioners  of 
such  district,  *****  •«*#••. «| 

and  this  section  further  provides  the  method  by  which  this  money 
may  be  paid  for  the  use  of  the  board  of  commissioners  of  the 
special  road  district. 

We  then  have  Section  >3042,  R.  S.  Ho.  1929,  which  provides 
for  the  dispostion  of  county  taxes  for  road  purposes  w'-'ich  we 

hereafter  set  forth  as  follows: 

"In  all  counties  in  this  state  where  a 
special  road  district,  or  districts, 
has  or  have  been  organised,  or  where 
a special  road  district,  or  districts, 
may  be  or^anis^d  under  thie  article, 
and  where  money  shall  be  collected  as 
county  taxes  for  road  purposes,  or  for 
road  and  bridge  purposes,  by  virtue  of 
any  existing  law  or  laws,  or  subsequent 
law  or  lawa  that  may  be  enacted,  upon 
property  within  such  special  district, 
or  districts,  or  where  money  shall  b* 
collected  for  pool  or  billiard  tabla 
licenses,  upon  business  within  such 
special  road  district,  or  districts,  the 
county  court  shall,  as  such  taxes  or 
licenses  are  paid  and  colleeted,  appor- 
tion and  sot  aside  to  the  credit  of  such 
special  road  district,  or  districts, 
froa;  which  said  taxes  wore  collected, 
all  suoh  taxes  so  arising  from  and 
collected  and  paid  upon  any  property 
lying  and  being  within  such  special  dis- 
trict, or  districts,  and  also  ono-half 
of  the  amount  collected  for  pool  and 
billiard  table  licenses,  so  collected 
from  such  business  carried  on  or  conducted 
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within  the  Unite  of  snob  special  road 
die trie t;  and  the  county  court  shall, 
upon  written  application  by  said  commis- 
sioners of  such  special  road  district, 
or  districts,  draw  warrants  upon  the 
county  treasurer,  payable  to  the  coanis- 
sioners  of  such  special  road  district, 
or  districts,  or  the  treasury  thereof, 
for  all  that  part  or  portion  of  said  taxes 
so  collected  upon  property  lying  and  being 
witblr  such  special  road  district,  or 
districts,  and  also  for  one-half  of  the 
amount  so  collected  for  pool  and  billiard 
table  licenses,  so  collected  from  such 
buainees  carried  on  or  conducted  within 
the  limits  of  such  special  road  district, 
or  dlstrieta•,, 


In  construing  the  above  sections  relative  to  the  special 
road  districts  and  the  dlapostion  of  road  tax  moneys,  the  Supreme 
Court  in  state  ex  rcl.  Monet t Special  hoed  District  v.  Barry 
County  et  al.,  2B~>  S.  #.  710,  1.  e.  713,  had  this  to  say: 

”'fhe  three  sections  (10682,  10383,  and  10818) 
as  they  now  stand  do  not  indicate  any  o hangs 
of  the  legislative  purpose  with  respect  to 
the  distribution  of  road  and  bridge  taxes 
oolleeted  upon  property  within  special  road 
districts.  Section  10383  provides  that  all 
that  part  of  the  special  road  and  bridge 
tax  which  shall  be  oolleeted  and  paid  upon 
property  lying  within  any  road  distriet 
shall  when  paid  into  the  county  treasury 
be  placed  to  the  credit  of  the  distriet 
from  which  it  arose.  Section  10688,  which 
directs  the  levy  of  a road  and  bridge  tax 
in  eonneetion  with  the  general  levy  for 
county  purposes,  makes  no  provision  for 
its  distribution.  But  section  10818,  voic- 
ing the  legislative  p-  rpose  with  respect  to 
special  road  districts,  provides  that  all 
money  collected  'as  county  taxes  for  road 
purposes,  or  for  road  and  bridge  purposes, 
by  virtue  of  any  * * * law, * upon  property 
within  a special  road  distriet,  shall  be  act 
aside  to  the  credit  of  such  speelal  road 
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dl  strict.  The  conclusion  that  a special 
road  district  is  entitled  upon  timel y 
application  therefor  to  receive  all  moneys 
collected  as  taxes  for  road  and  bridge 
purposes  upon  property  within  its  bound- 
aries is  unavoidable." 


*nd  the  Supreme  Court  further  said  in  Little  Prairie 
Special  Hoad  District  et  al.  v.  Pemiscot  County  et  al.,  249  3.  V. 
69',  1.  c.  600* 


"The  statute  formerly  provided  (sections 
10481  and  10594,  R.  S.  1909;  Lavs  1916, 
pp.  667,  676),  and  still  provides  (sec- 
tion 10818,  R.  S.  1919),  that  the  part 
of  the  general  county  levy  which  is  set 
apart  for  road  ana  bridge  purposes  and 
which  is  assessed  and  collected  on  pro- 
perty within  a special  road  district, 
together  vL  th  a designated  part  of 
certain  licenses,  shall  be  placed  to  the 
credit  of  such  special  road  district  and 
paid  out  to  the  commissioners  or  treasury 
of  that  district  'upon  written  application 
by  said  commissioners. ' Carthage  Special 
Road  District  of  Jasper  County  v.  J.  C. 
nose  et  al.,  £70  Mo.  loo.  cit.  82,  192 
3.  W.  976." 


Ve  think  from  a reading  of  the  statutes,  and  the  construe 
tlon  put  thereon  b.,  the  Supreme  Court,  that  it  was  contemplated 
that  the  board  of  commissioners  of  the  special  road  districts 
should  expend  all  of  the  general  road  taxes  levied  and  collected 
within  the  boundaries  of  the  special  road  district,  and  we  are 
further  fortified  in  this  opinion  by  the  fact  that  Section  8041, 
supra,  provides  that  a part  of  the  moneys  collected  by  any  city 
within  a special  road  district  upon  pool  and  billiard  table 
licenses  is  payable  to  the  board  of  eouniesloners  of  the  special 
road  district  in  which  such  city  may  be,  and  by  Section  8064, 

R.  S.  Mo.  1929,  which  provides  that  the  board  of  commissioners 
in  a special  road  district  "shall  have  authority  to  expend  not 
more  than  one-fourth  of  the  revenue  which  may  now  or  which  may 
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hereafter  be  paid  into  its  treasury  for  thn  purpose  of  grading 
and  repairing  any  roads  or  streets  within  the  corporate  limits 
of  any  city  within  said  special  road  district."  and  said 
section  further  provides  how  and  in  what  way  the  money  shall 
be  expended  on  the  roads  and  streets  in  said  cities. 


OGNCLCSIOl. 

It  is,  therefore,  our  opinion  that  the  road  funds 
collected  by  the  county  collector  under  the  general  road  levy, 
are  payable  to  the  commissioners  of  such  special  road  district, 
or  districts,  or  the  treasurer  thereof  upon  timely  written 
application  by  the  co  'mis si oners  therefor,  and  that  an  incor- 
porated city  within  a special  road  district  cannot  require 
the  county  court  to  order  turned  over  to  it  the  part  of  the 
road  funds  collected  by  the  county  collector  under  the  general 
road  levy  within  the  corporate  limits  of  said  city. 


▼ery  truly  yours. 


COVKLL  R.  HE  Vi  IT 
Assistant  Attorney -General. 


APHROfFD: 


ROY  MoSITTKICE! 
Attorney -General. 
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Costs  and  attorney b fees  and  dismissal  of  suits  by 
collectors,  under  House  Bill  No.  124,  dismissed. 


7 ^ 

August  24#  1954* 


FI  LED~! 


^ y " 


( 


Mr . W.  N.  Doss 
Secretary 

State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  as  follows: 

"Ye  are  in  receipt  of  the  following  comuni- 
cation  from  the  Collector  of  the  City  of 
Maplewood : 

'In  e:  Clinkscales  Bill  to  relieve 
delinquent  taxpayers  of  heavy  penal- 
ties and  Interest,  signed  J nuary  18, 

1934  by  Jovernor  Park,  in  effect 
April  13,  1934. 

'Did  this  law  give  to  County  or  City 
Collectors  the  right  to  dismiss  suits 
without  costs  to  property  owners, 
whether  Judgment  has  been  rendered  or 
not? 

'also  what  recourse  has  the  Attorney 
who  filed  the  suit,  to  collect  the 
costs  of  filing  the  suit* 

'In  other  words  - his  anyone  a comeback 
on  the  Collector,  after  he  dismisses 
suits  without  costs  - if  he  had  the 
right  to  do  it*' 

"ifclll  an  predate  an  opinion  from  you  relative  to 
this  matter  at  the  earliest  nossible  date." 
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I. 

Your  Inquiry  concerns  House  Bill  Ho.  124*  Laws  of  Missouri* 
Extra  Session,  1953*34,  page  166,  aporoved  January  18th,  1934, 
effective  April  12,  1934.  Said  section  provides t 

"That  all  penalties  and  interest  on  personal 
and  Heal  Estate  Taxes,  delinquent  for  the 
year  1932  and  prior  years  shall  be  computed 
after  December  31,  1933,  on  the  same  penalty 
basis  as  the  taxes  delinquent  for  the  year 
1933  until  paid.” 


Before  going  into  the  questions  involved,  it  may  be  well 
to  consider  the  purpose  and  the  history  surrounding  the  enactment 
of  House  Bill  Mo.  124. 

Prior  to  July  24,  1933,  delinquent  taxes  were  collected 
by  suits.  Under  the  old  statute  the  collector  had  the  power  to 
employ  an  attorney  and  bring  a suit  against  the  delinquent  tax* 
payer.  The  statutes  permitted  the  taxing  as  costs  attorney's 
fee  and  penalty  and  interest,  which  the  delinquent  taxpayer  had 
to  pay.  However,  in  1933,  Senate  Bill  Mo.  94  was  enacted  (haws 
of  Missouri,  1933,  page  42b  et  seq.)  which  became  effective  July 
24,  1935,  and  which  provided  a new  scheme  for  the  collection  of 
delinquent  taxes.  Bald  act  provided  that  the  collector  would 
sell  the  property  without  first  placing  same  in  judgment.  The 
Legislature  in  1933  also  enacted  laws  remitting  the  interest, 
penalty  and  coats  of  the  delinquent  taxes,  Senate  Bill  No.  80. 

Laws  of  Missouri.  1933,  page  423,  which  expired  and  ceased  to 
be  in  effect  after  Jauary  1,  1934.  This  act  was  repealed  by 
the  Legislature  in  Extra  Session,  1933*34  by  Co  aittee  Substitute 
Senate  Bill  No.  40  and  three  new  sections  enacted  in  lieu  thereof 
on  the  same  subject  (uaws  of  Missouri,  1933,  Extra  session,  page 
152*1&3)  which  new  act  expired  December  31,  1933,  Thus,  upon 
the  expiration  of  Committee  Substitute  Senate  Bill  Mo.  40  on 
December  31,  1933,  the  remitting  of  interest,  penalties  and  oo  sts 
on  delinquent  taxes  no  longer  was  permitted.  And  the  next  law 
enacted  by  the  Legislature  in  Extra  Session,  relating  to  remitting 
penalties  on  delinquent  taxes,  is  the  bill  here  under  consider* 
ation,  namely.  House  Bill  Mo.  124. 

It  should  be  borne  in  mind  that  after  July  24,  1933,  the 
effective  date  of  Senate  bill  94  (the  law  requiring  the  selling 
of  property  by  the  Collector  without  suit,  to-wi t , delinquent  tax 
claims ),  no  costs  such  as  attorney*  fees  or  court  costs,  abstract* 
ex*  fees  or  sheriff's  costs  herein  provided  for,  could  be  charged 
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upon  taxes  thereafter  beconin_  delinquent  to  be  paid  by  the  tax- 
payer, It  should  be  further  c nsldered  that  this  was  the  law 
by  virtue  and  under  the  provisions  of  whleh  taxes  for  1933 
became  delinquent,  so  that  after  July  24,  1933,  the  Collector 
had  no  right  to  emrloy  an  attorney  and  accordingly  no  such  costs 
can  ever  be  charged  against  delinquent  1933  taxes,  nor  could 
any  suoh  court  costs  be  placed  against  the  property  of  the 
delinquent  tax  payer  respecting  1933  taxes,  however,  if  in 
any  suits  pending  prior  to  April  13,  1933.  the  same  were  reduced 
to  judgment  after  the  expiration  of  senate  Bill  dO,  and  before 
the  effective  date  of  House  Bill  124,  to-v.lt,  between  the  dates 
of  December  31,  1933  and  April  12,  1934,  then  the  taxpayer  would 
have  to  pay  the  amount  of  the  judgment  which  would  probably 
include  the  taxes,  penalties  and  interest  and  various  other  fees 
and  charges.  To  sustain  the  above  conclusions  reached  by  us, 
we  call  your  attention  to  the  case  of  state  ex  rel.  Attorney 
General  v,  Krark  W,  Bsiir,  533  Mo,  1,  and  State  ex  rel.  Crutcher 
v.  Koeln,  61  S.  V.  (2d;  750. 

Bearing  in  mind  the  above  premises,  we  will  proceed  with 
a consideration  of  your  questions. 


A.  Did  tela  la  give  the  count.,  or  city 

coTlac tors  the  right  to  dismiss  suite 
wl thout  cost  to  property  owners, 
whether  juogment  has"  been  rendered 
or  not* 


It  is  elementary  law  that  if  a suit  la  placed  In  judgment, 
after  such  Judgment  the  city  or  other  collector  could  not  dismiss 
the  suit.  It  would  take  an  order  of  the  . ourt  to  set  aside  or 
to  vacate  the  judgment  before  a dismissal  could  be  entered.  This 
is  true  regardless  as  to  the  date  upon  which  the  Judgment  was 
rendered.  However,  by  reason  of  the  decision  in  the  Bair  case, 
supra,  it  is  our  opinion  that  no  valid  Judgment  for  delinquent 
taxes  could  be  rendered  during  the  pendency  of  oenate  Bill  80, 
and  if  any  such  judgment  were  rendered  during  that  time,  to-wit, 
between  the  13th  day  of  April.  1933  and  the  31st  day  of  December, 
1933,  suoh  Judgment  woulc  be  a nullity.  V.e  quote  from  the  Bair 
ca.<e,  supra,  1.  c,  17  s 

"All  questions  necessary  to  be  discussed 
having  been  determined,  it  seems  advls- 
aole,  before  dosing  this  opinion,  to 
observe  briefly  the  effect  of  the  change 
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In  the  lav  upon  the  back- tax  suite  that 
have  been  filed,  or  may  be  filed,  sub- 
sequently to  the  date,  April  13  of  the 
current  year,  when  this  new  law  became 
effective,  being  to  the  alternative 
options  granted  the  taxpayer,  with  peri- 
odically and  increasingly  reduced 
advantage  to  him  in  the  avoidance  of 
penalties,  a question  of  some  difficulty 
is  presented  pertinent  to  the  ef 1 ect 
upon  suits  pending  during  any  part  or 
all  of  the  entire  period  covered  by  the 
act.  (8)  Concerning  this  matter  it  is 
our  view,  (1)  that  none  can  proceed  to 
final  Judgment  before  the  expiration  of 
the  act  or.  January  1 next;  (2)  a tax- 
payer exercising  the  first  option,  may 
pay  the  original  tax  without  more  and 
all  penalties  are  thereby  discharged 
and  his  pending,  tax  suit,  if  any,  will 
be  abated;  (3)  exercising  the  seeond 
option,  the  taxpayer,  if  euit  be  pend- 
ing against  him,  must  in  addition  to 
the  original  tax  pay  one- fourth  of  all 
penalties  formerly  chargeable.  In  full 
discharge  of  the  whole  and  the  suit 
will  likewise  abate;  and  (4)  the  same 
process  and  result  will  apply  in  a 
general  way  to  the  remaining  options." 


Thus,  while  .wnate  Bill  80  was  in  effect,  no  final  judgment 
could  have  been  rendered  against  the  taxpayer  and  if  a Judgment 
were  rendered  within  that  time  it  is  our  opinion  that  the  taxpayer' 
right  to  discharge  his  taxes  under  the  provisions  of  douse  Bill  124 
should  be  allowed.  however*  a different  situation  is  presented 

in  the  event  a tax  suit  were  reduced  to  Jud^ent  prior  to  the  13th 
of  April,  1933,  or  between  January  1 and  April  12,  1934.  In  such 
a case  there  would  be  valid  and  a ud sequent  Judgment  in  favor  of 
the  taxing  authority  and  ac,ains t the  taxpayer,  whieh  Judgment  would 
include  the  various  penalties,  intsrest  and  costs  prescribed  by 
law  at  the  time.  As  to  these  esses,  the  taxpayer  would  be  required 
to  pay  the  full  amount  of  the  Judgment  and  could  obtain  no  relief 
by  means  of  the  provisions  of  house  Bill  124, 
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In  answer  to  your  first  question,  it  is  our  opinion 
first,  that  the  city  or  other  oolleetor  cannot  dismiss  any  suit 
which  has  once  been  placed  in  Judgment,  whether  such  Judgment 
be  valid  or  a nullity.  Second,  that  no  valid  final  Judgment 
could  be  taken  against  the  taxpayer  between  the  13th  of  April 
and  the  31st  of  December.  1933.  and  if  Judgment  were  entered 
during  that  time  the  same  should  be  set  aside  and  abated  and  the 
taxpayer  permitted  to  pay  the  tax.  relieved  of  all  penalties. 
Interest  and  costa,  except  auct  penalties  as  eould  accrue  on 
1933  taxes.  Third,  that  if  Judgment  were  taken  in  a tax  suit 
prior  to  the  13th  of  April.  1933  or  between  the  1st  of  January 
and  12th  of  April.  1934.  the  same  is  a valid  Judgment  which 
eould  not  be  dismissed  b.,  the  Collector,  but  which  would  have 
to  be  paid  in  full  by  the  taxpayer. 


B. 


.^lso  what  recourse  has  the  att 
who  filed  the  sul€.""to  collect 
costs  of~ filing  the  suit ( - - 
in  other  words  » has  anyone  a 
buck  on  "the  Collector,  af  ter  h 
dismisses  suits  without  costs" 
he  had  the  rl  A \t  io  do  lit 


In  ftate  ex  pel.  McKlttriok  v.  Pair,  aupra,  1.  c.  15. 
the  Supreme  Court  of  Missouri,  en  Banc,  heldi 

"The  contract  entared  into  between  the 
collector  and  his  attorney,  and  approved 
by  the  county  court.  Imposes  no  liabil- 
ity upon  either  the  State,  county  or  the 
collector.  It  only  fixes  the  statue  of 
the  attorney  as  to  his  right  to  compen- 
sation and  the  amount  thereof  when  in 
the  tax  ruit  the  liability  therefore  be- 
comes fixed  upon  the  taxpayer's  property 
b.  the  final  Judgment  in  the  case.  * * * 

The  same  rule  necessarily  applies  to  the 
other  interveners,  who  ae  public  officers 
have  no  eontraotural  right  as  to  their 
terms  of  office  or  their  compensation  or 
any  vested  right  in  either,  the  same 
being  subject  to  legislative  control. 

(Cases  cited. ) The  fees  of  the  collector 
and  his  attorney  and  of  the  interveners 
are  subordinate  to  the  general  legislative 
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oower  to  Impose,  ncrease,  diminish  or 
remit  penalties  for  tax  delinquencies* 
and  no  vested  right  of  any  of  them  Is 
impaired  by  the  remission. " 

Our  answer  to  jour  question  as  to  the  recourse  of  the 
attorney*  will  be  in  the  negative. 

Your  remaining  question  as  to  the  right  of  the  collec- 
tor to  dismiss  the  suits  without  costs  has  been  answered  herein- 
before. 


111. 

ws  now  direct  our  attention  to  douse  Bill  No.  124.  As 
shown  hereinbefort  it  has  been  the  policy  of  the  last  two  legis- 
latures to  make  the  collection  of  delinquent  taxes  on  s differ- 
ent basis  and  to  also  relieve  penalties.  By  causing  the  collec- 
tor to  sell  the  property  without  the  necessity  of  judgment 
relieves  the  taxpayer  of  attorney's  fee  and  court  costs*  and 
by  douse  Bill  No.  124  relieves  the  taxpayer  of  exaesaive  penal- 
ties already  accrued. 

House  Bill  No.  124  says  in  part  as  follows i 

"*  * * and  prior  years  shall  be  computed 
after  December  31*  1933*  on  the  sane 
penalty  basis  as  the  taxes  delinquent 
for  the  year  1933  until  paid.* 


The  word  "penalty"  has  been  defined  by  our  Supreme  Court* 
en  Banc*  in  the  case  of  State  ex  rel.  Crutcher  v.  Koeln,  supra* 

1.  c.  753*  as  follows* 

"It  follows  that  as  used  In  the  chapter 
on  taxation  in  the  devised  Statutes 
the  expressions*  'commissions'*  'interest'* 

'fees'  and  'costs'  are  included  In  the 
generic  term  'penalty'.* 
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Thus,  In  ot,  oouie  County  (oeing  a county  between 
200,000  and  700, OuO  Inhabitants)  the  only  penalty  that  say 
be  placed  against  delinquent  taxes  is  that  prescribed  by 
Section  10152,  Laws  of  Missouri,  ixtra  Session,  1933-34, 
pa^a  153,  except  taxes  placed  in  judgment  prior  to  April  13, 
1933*  and  between  the  dates  of  oocexber  31,  1933  and  April 
12,  1934,  and  such  is  our  opinion. 


Yours  very  truly. 


James  L.  dom  postal 
Assistant  Attorney- General • 


APPROVED* 


KuY  Me K-lT TRICK 
A 1 1 or  ney-C.  ener  a 1 . 


JUtti  0 


RELATING  TO  POWERS  OF  MEMBERS  OF  STATE  PATROL* 

(1)  HAVE  POWER  TO  ARREST  WITHOUT  WARRANT  WHEN, 

(2)  IF  PERSON  IN  CUSTODY  NO  WARRANT  S.:ALL  ISSUE 


\ 


cenbei  4t  t Ut£A 


ifcm  F.  «wne 
Puat!  ce  of  the  once 
Merefcali*  inoouri 

Pear  sin 

e acknowledge  your  letter  of  ;epteraber  lit  # in 
it  ; you  fitot-C  C'.  .u  in  ,U,ii  0 Afl  folloV.0* 

"I  would  like  to  ..avc  or*  os  inion  frora 
, our  office  on  t o following  ...eotion* 

J m a a Justice  of  t..e  c oace  oi  . aromll 
in  ali;  o County*  itc  :Wo» 
quo.  XV  persona  arc  arras, to  by  floors 
of  t.*«  tote  highway  A^atrol  for  *aw 
violations  anu  b-  ^ujht  before  e ns 
. out  ce  of  t .c  eneo*  It  is  cay  cot** 
teutioji  toot  v*nea  n per  on  violates  the 
lav  in  t o »re  o of  a :i:;hu<\y  Patrol* 
can,  nr*  is  rsr<  tc  by  the  iw'.tix>lmr; 
at  t xit  tliae  «i>0  Urougut  before  that 
there  is  :»  need  of  me  iaGuing  a warrant 
*or  the  arrest  of  that  person  and  t int 
t e las?  Ouce  not  require  tiiat  I ieoue 
a arrant*  J laea  Of  e capias  or  o 
t te  warrant  iu  tnat  ti.cy  nooimt  to  a 
consan  . t-  so  c eoe©  officer  to  appro- 
ne.su  tiio  parV  na.  .ao  in  toe  aifa  t 
' nc  DrlA’  t .e  s oefor©  two  Jtiatice 
leeuitv?  t..e  ea  se*  If  tse  party  to  be 
arreated  sas  already  . eer.  a*  reot<*  and 
brought  bef'uc  t so  Juotlce  of  t«  . eace 
i can  sec  no  reaeon  for  then  ieoing  a 
orx*ai>t  f..r  tue  arreot* 

one  oi  tae  officers  of  *v  eoart  contend 
t-»at  it  is  r.eceoeary  that  1 issue  a 
warm  t for  t e acre  t of  a croon  w o 
as  already  boor,  )rou*r>t  before  © am  I 
should  like  tc  ,-ove  a letter  fron  your 
office  vnicii  Tslli  ettle  t .1©  question* 
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•uvc  ■••Ut  A.yjt^  ia  arrest  y;  ,.t  .g,t  vjcil, 
rule . ozver  or  aroueoa.  any  .ifikcon 
uctcctcu  £i±k  ^ &£ 
any  lav;  of  tne  state* 

Section  13  Laws  of  i ioeourl,  1931,  page 
234,  ,-rovioeo  as  follows* 

Hl*..e  raa  hers  of  t..e  patx*ol  aze  hezeuy 
cieclareu  to  be  of^icex's  of  the  state 
of  Missouri  emu  sa  il  be  ao  beeped  and 
taken  in  all  courts  having  jurisdiction 
of  offense  against  tne  laws  of  this 
state*  Tne  ueabezs  of  the  patrol 
snail  navo  the  powers  now  or  hei*e- 
after  vested  by  lav;  in  peace  officers 
except  the  ee>  ving  or  exocutlon  of 
civil  process*  *he  members  of  the 
patrol  snail  have  authority  to  arrest 
without  writ,  zule,  order  or  pxxzceea 
any  person  detected  by  aim  in  the  act 
of  violating  any  law  of  the  state* 
hen  a member  of  the  patrol  is  in 
pursuit  of  a violator  or  suspecteu 
violator  ana  is  unable  to  arrest  such 
violator  or  suspected  violator  within 
the  limits  of  the  district  or  territory 
over  wulch  the  jux*i  edict  ion  of  ouch 
member  of  the  potrol  extede,  he  shall 
be  azid  is  hereby  authorized  to  con- 
tinue in  pursuit  of  suen  violator  or 
suspected  violator  into  whatever  part 
of  this  state  may  be  reasonably  neces- 
sary to  effect  the  apprehension  and 
arrest  of  the  sane  and  to  ax^rest  such 
violator  or  suspected  violator  wherever 
he  may  jt  overtaken*1’ 

It  aPP ears  from  t.ic  pi*ovicionr  of  section 
13  (dupa),  t..at  no  warrant,  writ,  oruer  or  process 
is  neceasazy  in  oruez'  for  a member  of  tne  state 
highway  Petrol  to  make  arrest  of  all  peraone  detected 
by  aim  in  the  act  of  violating  uny  la.  of  the  state* 

Thei*efoz*e  this  department  interprets  said 
section  to  authorize  Ttr.to  Hignway  Patz*ol  members  to 
arrest  all  persons  detected  by  them  in  the  act  of  vio- 
lating any  lav;  of  the  State* 


**•  • * O 
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IZ« 
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.action  ■ -ill  revised  t^tutee  of  ioeouri* 

*-  * . I'ovi^c®  in  *>&rt  as  fblioooi 

^ pon  t-e  fUln,;  of  tno  InfOnsatfon. 
a varvoRt  o-  41  ioc^o  "or  t*.c  ^jprchonnfon 
of  t.  e pcroon  cror-jcd  oit..  t.,c  offe&oOf 
unloo:  >e  oe  in  custody  or  voluntarily 
e rre  uor  iimoelf  in  custody  of  t o court  g... 

..  t.  spro&re  free.  t 4*  provision  of  section 

-Oil  u-upo)  t.eit  no  •orrc.nt  c*all  1#  .,e  in  erlnin&l 
cococ.  upon  ti»  miry;  of  tl*  Infsraatlo  .,  w..«ro  i« 

.>©*  o.k  Ca-'y^iivi  lo  in  cuotocy  or  voi  .nt?ipil\'  oorrondtam 
incoif  in  tr>e  custody  of  t:>o  court* 


*uer..for«  it  io  ti.e  opinion  of  t*io  do  ns%uantm 
ts.icre  orrovte  arc  .-s<>o  fey  oocaboro  of  t.*c  rtalo  iilgzjnng 
*'f*f**t  of  .;ct*eon«  eotocte.  t>^  tdon  in  tbo  act  of  ' 
violaUnc  uy  latj  of  the  tote*  a:**  ore  forthwith  taiisn 
H atidi  rrmfcor  aeforo  td©  co^t  or  ac^iateote  lAxwixm 
'.us,  isulotion  of  -t»o  offonoe,  then  tx>  warrant  o.  n 1 >0 
KWlH4Uy« 


Youro  very  truly, 

B#  B#  Barnes 
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MOTOR  VEHICLES:  Government  employee  delivering  parcels 
— in  Government  service  not  required  to 

have  chauffeur 4 s or  any  other  license. 


September  18,  1934* 


Ur*  J*  Ernest  Douglass 
Acting  Postmaster 
Warrensburg,  Missouri 

Dear  Sir: 


FILED 


This  is  to  acknowledge  your  letter  of 
Septenfcer  11,  1934,  as  follows: 

"Is  a man  employed  by  the  Government 
in  the  Postal  Service  System,  whose 
duty  is  delivering  Parcel  Post  Par- 
cels, requiring  a truck  in  this  dis- 
position, required  to  have  a driver? 
license? 

"This  truck  is  3e  t by  contract  to 
the  Government  at  a stipulated  stun. 

"Please  give  me  your  opinion  at  the 
very  earliest  possible  moment." 

The  narrow  question  presented  in  your  letter 
concerns  the  right  of  the  State  to  exact  a license  fee 
from  an  employee  of  the  Government*  Article  I,  Chapter 
41,  R*  S*  Mo*  1989,  and  Amendments  pertain  to  motor 
vehicles  and  provides,  among  other  things,  for  the  li- 
censing of  chauffeurs  and  registered  operators,  each, 
in  order  to  be  licensed  must  possess  certain  qualifi- 
cations and  pay  a stipulated  fee* 

In  our  opinion  the  State  cannot  exact  a fee 
from  such  Government  employee  or  require  him  to  take 
out  a license  to  drive  the  truck  when  done  in  the  course 
of  his  employment  for  the  Government,  and  as  authority 
for  such  holding  we  rely  upon  the  case  of  William  E* 
Johnson,  Plff*  in  Err*,  v*  State  of  Maryland,  65  L*  Ed., 
126,  Sup.  Ct.  0*  S*  We  quote  from  the  opinion  of  the 
Court  delivered  by  Mr*  Justice  Holmes: 

"The  plaintiff  in  error  was  an  em- 
ployee of  the  Postoffice  Department 
of  the  United  States,  and,  while 
driving  a government  motor  truck 
in  the  transportation  of  mail  over 
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a cost  road  from  Mt.  Airy,  Maryland, 
to  Washington,  was  arrested  In 
Maryland,  and  was  tried,  convicted, 
and  fined  for  so  driving  without 
having  obtained  a license  from  the 
state. " 

And  further, 

"The  facts  were  admitted,  and  the 
naked  question  is  whether  the  state 
has  power  to  require  such  an  em- 
ployee to  obtain  a license  by  sub- 
mitting to  an  examination  concern- 
ing his  competence  and  paying  *3, 
before  performing  his  official  duty 
In  obedience  to  superior  command." 

And  further, 

"Here  the  question  Is  whether  the 
state  can  Interrupt  the  acts  of 
the  general  government  Itself.  With 
regard  to  taxation,  no  matter  how 
reasonable,  or  how  universal  and 
undlscrimlnatlng,  the  state's  In- 
ability to  interfere  has  been  re- 
garded as  established  since  M'Culloch 
v.  Maryland,  4 Wheat.  316,  4 L.  ed. 
579.  The  decision  In  that  case  was 
not  Dut  upon  any  consideration  of 
degree,  but  upon  the  entire  absence 
of  power  on  the  part  of  the  (66) 
states  to  touch.  In  that  way,  at 
least,  the  Instrumentalities  of  the 
United  States  (4  Wheat.  429,  430), 
and  that  is  the  law  today." 

And  further, 

"Of  course,  an  employee  of  the  United 
States  does  not  secure  a general  Im- 
munity from  state  law  while  acting 
in  the  course  of  his  employment.  That 
was  decided  long  ago  by  Mr*  Justice 
Washington  in  United  States  v.  Hart," 
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And  further, 

"It  seems  to  us  that  the  immunity 
of  the  Instruments  of  the  United 
States  from  state  control  In  the 
performance  of  their  duties  extends 
to  a requirement  that  they  desist 
from  performance  until  they  satisfy 
a state  officer,  upon  examination, 
that  they  are  competent  for  a nec- 
essary part  of  them,  and  pay  a fee 
for  permission  to  go  on*  Such  a re- 
quirement does  not  merely  touch  the 
government  servants  remotely  by  a 
general  rule  of  conduct;  it  lays 
hold  of  them  in  their  specific  at- 
tempt to  obey  orders,  and  requires 
qualifications  in  addition  to  those 
that  the  government  has  pronounced 
sufficient*  It  is  the  duty  of  the 
Department  to  employ  persons  competent 
for  their  work,  and  that  duty  it  must 
be  presumed  has  been  performed*  Kelm 
v.  United  States,  177  U.  S.  290,  293, 
44  L*  ed*  774,  775,  20  Sup*  Ct*  Rep* 
674.  ' 

"Judgment  reversed* 

"Mr.  Justice  Pitney  and  Mr.  Justice 
McReynolds  dissent*" 


Yours  very  truly 


James  L*  HomBostel 
Assistant  Attorney  General 


APPROVED: 


(Acting) 

Attorney  General* 
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SCHOOLS : -Federal  money  used  to  pay  teachers  may  not  be  consid- 
ered as  a bonus,  but  is  to  be  applied  as  pr  rt  of 
sal  ary. 


/ 


October  15,  1934. 


Mr.  Cordon  P.  Dorris, 

Prosecuting  Attorney, 

A]  ton,  io9ouri. 

Dear  Sir: 

We  °re  acknowledging  receipt  of  vour 
letter  in  whion  you  inquire  as  follows: 

“Will  you  please  advise  me  on 
following  questions: 

"A  scnool  board  contracts  with 
a teacher  to  teach  school,  con- 
tracting to  nay  'SO. 00  rer  montn. 

During  the  term  of  RChool  Federal 
aid  to  the  extent  of  approximately 
*90.00  ie  paid  to  the  tender.  In 
paying  the  teacher  9hall  the  local 
board  deduct  amount  of  Federal  aid 
received  from  sum  it  owes  to  teach- 
er'1  Th">t  is,  shall  the  Federal  aid 
be  considered  as  a p-  rt  of  the 
teac.ier's  salary,  or  is  that  aid 
to  be  considered  a ‘bonus'  for  t ie 
teacher? 

"This  question  has  arisen  in  at 
least  two  districts  in  this  county, 
both  districts  have  funds  on  hand 
in  the  teacher' 8 fund,  to  meet  the 
monthly  salary  over  and  above  the 
Federal  aid  received.  The  Federal 
aid  is  naid  direct  to  tie  teacher, 
not  t tru  the  Board  at  all." 

The  delay  in  answering  your  inquiry  hns 
been  due  to  our  trying  to  get  a ruling  upon  the  matter 
about  which  you  inquire  fr  m the  Federal  and  State 
Departments  through  which  tiiis  atter  is  handled.  We 
have  been  unable,  however,  to  obtain  any  intern retotion 
dealing  with  Federal  aid  to  school  teachers.  The  follow- 
ing, nowever,  are  some  of  the  rules  and  regulations  in 
effect  as  to  the  payment  of  teachers  during  the  neat 
school  year,  as  furnished  by  the  Director  of  the  Emer- 
gency Educational  program; 
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1.  “These  additional  funds  viay  be 
used  in  Payment  of  the  salaries  o ly 
of  certified  teachers  for  teaching 
the  regular  school  work  already 
under  way  this  -0:1001  year  to  main- 
tain element-ry  and  seo'ndnry  rchonls 
in  such  areas  and  localities  for 

tne  normal  school  term,  with  appro- 
ximately the  same  tepohing  load  as 
the  present  rc  iooI  year,  on  and 
after  the  date  upon  which  the  scnoo] 
had  been  discontinued  for  lack  of 
its  own  unfds,  and  in  no  case  ear- 
lier than  February  l.“ 

2.  “Teachers  already  employed  in 
the  schools,  whose  sole  source  of 
income  is  their  salary,  may  be 
continued  in  their  positions.  Un- 
der similar  conditions,  those  emer- 
gency relief  funds  may  also  be 

used  to  employ  properly  certificated 
persons  in  schools  which  hove  already 
closed  or  have  not  been  open  this 
year.  All  teachers  who  receive  com- 
pensation from  these  funds  shall 
be  selected  by  the  appropriate 
school  authority  and,  after  certifi- 
cation by  relief  ant  orities  as  to 
their  unemployment  status,  be  assign- 
ed to  their  tasks  by  such  school 
authority.  “ 

3.  “The  nay  of  the  teachers  shall 
not  be  higher  than  that  stipulated 
for  the  same  positions  during  the 
current  year.“ 

4.  “These  funds  oannot  be  used 
for  administration,  supervision, 
clerical  or  janitorial  services,  or 
for  maintenance,  equipment  or  sup- 
plies. “ 

5.  “None  of  these  funds  osn  be 
used  to  r»ay  back  salaries  due,  or 
to  redee-  warrants,  script  or  other 
evidence  of  debt.“ 

6.  "Relief  teachers  naid  from 
these  funds  may  not  be  used  to  re- 
lieve so-called  overcrowded  condi- 
tions in  class  rooms  or  to  intro- 
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duce  additional  subjects  or  activi- 
ties in  the  school." 

7.  "Teachers*  salaries.  The  salary 
paid  teao  iero  under  the  Federal  Re- 
lief program  will  be  the  regular 
contracted  salary  for  this  year, 
provided  t irt  sa  e is  not  excessive. 

In  call  oases  where  a regular  salary 
was  not  stipulated  in  the  contract 
tie  salary  allowed  under  the  Federal 
Relief  program  will  not  exceed  the 
salaries  paid  last  year  or  the  aver- 
age salary  paid  teachers  in  similar 
positions  in  the  sane  or  adjoining 
counties  for  this  year." 

8.  "Available  funds.  Available 
funds  to  pay  teachers  for  this 
year  is  understood  to  mean  (l)  bal- 
ance on  hand,  (3)  a nunt  received 
into  the  teaohers  fund  from  county 
and  township  funds,  (3)  ar.ount  re- 
ceived into  the  teachers  fund  from 
the  railroad,  tele' hone,  and  tele- 
graph tax,  (4)  the  total  amount 

of  local  taxes  collected  for  the 
teachers  fund,  and  (5)  the  amount 
received  bv  the  district  from  the 
state  sohool  fund  for  this  sohool 
year. " 

As  we  understand  these  regulations  it  is 
obvious  that  the  Federal  money  for  teachers  was  to  be 
used  to  pay  teachers*  salaries  in  instances  where  the 
sc  ool  district  is  insolvent  and  not  able  to  carry  out 
trie  ’ revisions  of  the  contract  and  thereby  keen  the 
sc  tool 8 in  seoeion.  ’?e  can  tot  believe  that  it  was  in- 
tended that  thi 8 Federal  money  should  be  a bonus. 

There  smears  no  sound  reason  why  Federal  money  should 
be  paid  to  a teacher  where  the  district  is  able  to 
pay  the  teachers  the  monthly  salar1'  which  the  contract 
calls  for. 


Under  paragraph  1 of  the  above  regula- 
tions it  is  stated  that  these  additional  funds  are  to 
oe  used  in  paying  teaciiers  on  and  pf ter  t e date  upon 
which  the  no  ool  had  been  disc  mtinued  for  lack  of 
f:  id®.  Paragraph  7 provides  tiat  thesalaries  paid  to 
tne  teachers  would  be  tie  regular  contracted  salaries. 
The  entire  scheme  of  the  provisions  seer-g  to  indicate 
that  the  urnose  of  tie  Federal  relief  is  to  help  the 
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various  r.c  iooI  districts  c stinue  their  sc  ho  Is  «nd 
to  provide  a means  -Mereby  teoc<er8,vtio  are  e-  loved 
by  districts  who  do  not  hove  aval] -'ble  funds,  wav  be 
'aid.  e believe,  therefore,  that  the  money  which 
Is  received  bv  the  teacher**  under  this  ">dernl 
rorrer  cannot  be  de*  ed  to  he  s bnus,  hut  r^t  er 
is  to  sexiest  the  sc  tool  district  in  'mention  to 
Meet  the  teacher's  salary  under  t e ter-s  of  the 
cntr-'Ot.  'e  cm  nee  >>  neoesnitv  for  uslnr  * ed- 
eral  relief  money  to  'ey  a bonus  to  teachers  who 
nre  beinp  pnid  by  the  districts  *»**ioh  employ  t >em, 
-nd  it  ie  the  obvious  ur^oee,  an  we  gather  from 
trie  sections,  that  these  federal  funds  are  only 
avail  sole  to  assist  the  school  districts  in  roeet- 
inr*  the  payments  due  the  teao  era. 

?e  had  hoped  to  be  sole  to  reoeive 
a rulinp:  by  the  proper  Tederal  authority  upon  thin 
ttsr,  t -ere  unable  to  do  so.  Pr'm  the  1'ifor- 
rr*tion  w -ich  *e  have  been  able  to  receive  -e  have 
concluded  that  the  federal  relief  money  must  be 
considered  ne  n "->rt  o*  the  salary  and  not  a bnnue, 
nnd  t int  the  rc  iool  district  in  nuestion  should 
nay  the  balance  due  after  deductinr  the  amount 
of  'ederal  money  received. 


Very  truly  veura. 


FR,\ev  *i.  HATfn, 

Assistant  Attomev  fieri'* ml . 


A.  i »uV’CD: 


Y cl  ifT"  It?: , 
Attorney  Central. 
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CIRCUIT  CLERK:  Compensation  at  present  time  - up  to  Jan.  1,  1935. 
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October  25,  1934. 


Hon.  Win.  A.  Dollarhide, 
Prosecuting  Attorney, 
Hickory  County, 
Hermitage,  Missouri. 


I FILl 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
September  14,  1934  wherein  you  reouest  an  opinion  as  to  the  sal- 
ary of  the  Circuit  Clerk  and  Recorder  of  Deeds,  as  follows: 

"The  population  of  Hickory  County 
according  to  the  1930  census  is 
6430.  Will  you  please  advise  what 
salary  our  Circuit  Clerk  and  Recorder 
should  be  paid? 

This  inouiry  is  made  at  the  request 
of  this  officer  and  our  county  court." 

We  assume  that  the  Circuit  Clerk  acts  as  Ex-officio 
Recorder  of  Deeds  and  that  both  offices  are  filled  by  one  and 
the  sar.e  party.  \Ye  cannot  determine  from  your  letter  as  to 
whether  you  are  inquiring  us  to  the  salary  of  the  Circuit  Clerk 
and  Recorder  at  the  present  time,  or  as  to  the  amount  of  salary 
the  Circuit  Clerk  and  Recorder  will  receive  after  January  1,  1935. 
If  your  request  relates  to  the  salary  after  January  1,  1935,  we 
are  enclosing  herewith  copy  of  opinion  rendered  to  the  Hon.  Urt 
F.  Bryant,  Clerk  of  the  Circuit  Court  of  Dunklin  County,  on 
March  7,  1934,  which  we  believe  properly  determines  the  salary 
of  the  officer  in  Question  - likewise,  the  deputies. 

As  to  the  present  salary  of  that  official,  the  same 
is  determined  by  Section  11786,  R.S.  Mo.  1929,  the  pertient  part 
of  which  is  as  follows: 

"The  clerks  of  the  circuit  courts 
of  this  state  shall  receive  for  their 
services,  annually,  the  following  sums: 
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In  counties  having  a population  of 

7.000  persons  and  less  than  10,000 
persons,  the  sum  of  eleven  hundred 
dollars;  in  counties  having  a popula- 
tion of  10,000  persons  and  less  than 

15.000  persons,  the  sum  of  twelve 
hundred  and  fifty  dollars;  in  counties 
having  a population  of  15,000  persons 
and  less  than  20,000  persons,  the  sum 
of  sixteen  hundred  dollars; 

* * * * 

Provided  further,  the  provisions  of 
this  section  shall  not  apply  to  any 
county  which  now  contains  or  may  here- 
after contain  a city  of  75,000  inhabi- 
tants or  more,  or  to  any  county  which 
now  contains  or  may  hereafter  contain 

80.000  inhabitants  and  less  than  150,000 
inhabitants,  in  which  circuit  court  is 
held  in  two  or  more  places  in  s id  county; 
for  the  purpose  of  this  section  the 
population  of  any  county  shall  be  deter- 
mined by  multiplying  by  five  tie  total 
number  of  votes  cast  in  such  county  at 
the  last  presidential  election  prior  to 
the  time  of  such  determination:  ********* 


In  1933  the  Legislature  repealed  Section  11786,  supra,  and 
other  sections  relating  to  the  fees,  payment  and  disposition  of 
the  same  by  the  Cirouit  Clerk  and  enacted  a new  section  in  lieu 
thereof  known  as  Section  11786,  pa.-e  369,  Laws  of  Missouri,  1933; 
however,  said  section  contains  the  following  proviso: 

"Provided,  that  in  any  county  wherein 
the  clerk  of  the  Circuit  Court  is  ex- 
officio  recorder  of  deeds,  said  offices 
shall  be  considered  as  one  for  the  purpose 
of  this  section;  provided,  further,  that 
clerks  of  the  Circuit  Court  shall  be 
allowed  to  retain,  in  addition  to  the  fees 
allowed  under  this  section,  all  faes  earned 
by  them  in  cases  of  change  of  venue  from 
other  counties;  provided,  further,  that 
until  the  expiration  of  their  present  terns 
of  office,  the  persons  holding  the  offices 
of  Circuit  Clerks  shall  be  paid  in  the 
same  manner  and  to  the  same  extent  as  now 
provided  by  law." 


Hon.  Wm.  A.  Dollarhide 
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In  view  of  the  foregoing  proviso,  it  is  necessary  to 
continue  to  pay  the  Circuit  Clerk  and  Recorder  of  Deeds  in  the 
manner  as  prescribed  in  Section  11706,  H.S.  Mo.  1929.  The 
official  returns  from  Hickory  County  in  1932,  the  same  being 
the  last  general  election,  shows  a total  presidential  vote  of 
2464.  The  multiple  as  contained  in  Section  11786  for  deter- 
mining the  poDUlation  is  5.  Multiplying  the  total  number  of 
votes  cast  for  Presidont  by  5 gives  a total  of  12,320.  Again 
referring  to  Sec.  11786,  R.S.  Mo.  1929,  we  find  the  following 
words:  "In  counties  having  a population  of  10,000  persons  and 
less  than  15,000  persons,  the  sum  of  twelve  hundred  and  fifty 
dollars". 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  present  salary  of  your  Circuit  Clerk  and  ”x-officio 
Recorder  of  Deeds  shoLld  be  the  sum  of  1250.00  annually. 

In  1933  the  Legislature  repealed  Section  11812,  R.S.  Mo. 
1929  and  enacted  in  lieu  thereof  Section  11812,  Laws  of  Mo.  1933, 
page  371,  relating  to  the  compensation  and  appointment  of 
deputy  circuit  clerks.  It  has  been  ruled  by  this  department 
that  this  section  became  effective  90  days  after  the  adjournment 
of  the  1933  General  Assembly. 


Respectfully  submitted. 


OLLIVSR  W.  NOLEN, 
'asistant  Attorney  General 


APPROVED: 


ROY  LOitfTTtfM, 
Attorney  General 
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BA  K.S  A.'JD  BANKING : 


Stock  in  National  after  receivership 

not  exempt  from  taxes,  if  of  any  value* 


ion.  albert  Winning 
Trea surer,  r.enry  County 
Clinton,  Missouri 


Lear  _lr: 


This  : anart-ient  is  in  receipt  of  jour  letter  of  recent 
bate  witn  request  for  an  opinion,  which  letter  of  request  is 
as  follows: 


*i  would  like  an  opinion  as  to  whether 
National  Bank  .Stock,  in  irsouri,  are 
exempt  from  taxes  after  having  gone  into 
receivership* 

Ur  do  the  laws  apply  the  same  to  otate  and 
National  Banks?*1 


The  at  tutor„  means  and  method  of  the  assessment  of  banks 
in  Missouri  ie  set  forth  in  Section  9766,  «.  o*  o.,  1 29,  as 
a.viended  o„  Caws  of  Missouri,  1 51,  at  page  567,  which  section  is 
as  follows: 


"The  property  of  manufacturing  companies 
and  other  corporations  named  in  article 
7,  chaoter  32,  insurance  companies  organised 
under  the  laws  of  this  state  and  all  other 
corpora tione,  the  taxation  of  which  is  not 
otherwise  provided  for  by  law,  shall  be 
assessed  and  taxed  as  such  companies  or  corp- 
orations in  their  coroorste  names*  persons 
owning  s ares  of  stoc < in  banks,  or  in  Joint 
a iocli  institute  ons  or  associations  doing  a 
banking  business,  shall  not  be  required  to 
deliver  to  the  assessor  a list  thereof  but 
the  president  or  Other  chief  officer  of  such 
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corpora tior , institution  or  association 
shall,  unde/*  oath,  uolivor  to  the  assessor 
a list  of  all  shares  of  a tool'  held  therein. 
anc  theT^ce  value  the  value  o t 

all  real  estate,  if  any,  represented  by  such 
shares  of  stock,  together  with  all  reserved 
funds,  undivided  profits,  presume  or  earn- 
ings and  all  other  values  belonging  to  such 
corporation,  company,  institution  or  associa- 
tion; anu  such  shares,  reserved  funds,  undivid- 
ed profits,  preniums  or  earnings  and  all  other 
values  so  listed  to  the  assessor  snail  be  valued 
and  assessed  as  other  property  at  their  true 
valve  in  .Honey,  less  the  value  of  real  estate, 
if  any,  represented  b„  such  shares  of  stoek, 
less,  also,  the  value  of  stoek  in  other  corpor- 
ations held  by  such  bank  or  joint  atoel:  insti- 
tution or  association  doing  a banking  business: 
Provided,  however,  that  no  deduction  shall  be 
allowed  on  account  of  stoek  in  any  one  anu- 
factoring  or  business  company  in  excess  of 
forty  per  cent,  of  the  capital, surplus  and  un- 
divided profits  of  such  bank  or  Joint  stock 
institution  or  association  doing  a banking 
business.  'rivate  bankers,  brokers,  money 
brokers  anu  exchange  dealers  shall  make  like 
returns  and  be  assessed  and  taxed  thereon  In 
like  manner  as  hereinbefore  provided:  Provided, 
however,  tnat  the  license  hereafter  required 
to  be  paid  by  any  such  bankers,  brokers  and 
dealers  in  addition  to  such  taxs  shall  not 
exceed  one  hundred  dollars  per  annum,  it  Is 
hereby  made  the  duty  of  the  county  clerk  to 
include  in  his  abstract  of  the  assessor's  books 
required  to  be  sent  to  the  state  auditor, 
valuation  of  all  property  assessed  under  this 
section  under  the  head  of  'corporate  companies, ' 
and,  in  addition  thereto,  he  shall  make  out 
from  the  lists  delivered  to  the  assessor  as 
above  provided,  and  send  the  same  to  the  state 
auditor  to  be  laid  before  the  state  board  of 
equalization,  on  or  before  the  twentieth  day 
of  Pebr-  ary,  In  each  year,  an  abatract  of  the 
assessment  of  all  corporations  or  persons  doing 
a balking  business  In  his  county,  showing  the 
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na.se  of  each  bank,  the  n mber  of  shares 
of  stock  and  their  face  value,  the  a~o  nt 
of  reserve  funds,  un.ilvicied  profits,  ore- 
rluas  or  earnings,  and  all  other  values, 
together  with  the  as  essed  value  thereof, 
also  the  value  of  the  real  estate  deducted 
as  above  provided,  and  the  assessed  value 
of  such  real  estate  as  shown  by  the  real 
estate  book. * 


>inu  (Jj  the  provisions  of  Section  9765a,  It.  3.  i’o.,  1929,  which  is 
a?  follows! 


"That  the  tax  provided  in  seotion  9766, 
h . 3.  1929,  Is  hereby  declared  to  be  the 
sole  method  of  taxing  national  banking 
associations,  their  income,  shares  therein 
and  dividends  fro  such  chares." 


•at  will  be  see*'  from  a reading  of  the  above  sections  that 
National  banka  are  assessed  in  the  same  manner  as  5tate  Banks  are 
assessed  in  Missouri,  and  according  to  action  9766,  supra,  the 
real  estate  is  assessed  to  the  corporation,  the  personal  property 
is  not  assessed  at  all,  but  the  value  of  shares  of  stoc * i p assess'd 
against  the  stockholders  after  deducting  the  value  of  the  real 
estate  owned  by  the  ba  k and  represented  by  such  shares  of  stock, 
bo.  In  the  assessment  of  the  shares  of  stock  for  taxation  purposes, 
the  purpose  is  to  arrive  at  the  true  value  in  money  of  the  shares 
of  stock  in  the  b nk,  less  the  value  of  real  estate,  if  any,  repre- 
sented by  eueh  shares  of  stock.  The  real  estate  represented  by 
such  shares  of  stock  is  deducted  for  the  reason  that  it  is  paid  by 
the  corporation  and  is  paid  where  the  land  is  located. 

Your  question  is  whether  National  bank  stock  in  Missouri 
is  exempt  fro*  taxes  after  the  bank  has  gone  into  receivership. 

The  fact  that  the  bank  has  been  placed  in  the  hands  of  a receiver 
does  not  exempt  the  bank  or  tha  shares  of  stook  from  taxation. 

In  Cooley  on  Taxation,  Vol.  2,  4th  kd.,  section  46b,  it 

is  said: 


"Property  is  not  exempt  from  taxation  becausa 
it  la  in  the  hands  of  a receiver." 
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i hlle  you  do  not  state  in  your  letter  of  request,  we  are 
assuming  that  your  question  pertains  to  an  assessment  made  after 
the  national  Bank  in  question  has  been  placed  in  the  hands  of  a 
receiver,  and  we  are  basing  this  opinion  upon  that  theory,  if 
the  shares  of  stock  in  the  bank  are  assessed  at  their  true  vales 
in  money,  less  the  value  of  the  real  estate.  If  any,  represented 
by  such  shares  of  stock,  the  question  for  determination  by  the 
assessor  and  the  other  assessment  officers  could  be  the  value 
of  the  shares  of  stoek  at  tha  time  of  the  assessment. 

in  the  case  of  State  ex  rel.  united  States  Bank  st  al.  v 
Jehner  et  el.,  319  f'.o.  1048,  1.  e.  1069,  6 s.  W.  (£d)  40,  1.  c. 
46,  the  supreme  Court  said,  in  discussing  ths  value  of  shares  of 
stocks  in  banks,  ths  following i 

"It  so  ears  to  our  minds  that  such  items  of 
accrued  taxes  and  of  accrusd  interest  are 
just  as  nueh  debts  and  liabilities  of  rela- 
tor banks,  which  must  be  paid  and  discharged 
by  relator  banka,  as  are  the  promissory 
notes  and  other  paper  obligations  executed  and 
issued  by  said  banka,  and  outstanding  on  June 
1,  1986,  the  date  on  which  the  value  of  the 
shares  of  capital  stook  of  said  banka  is  da- 
terminable  for  ths  purpose  of  assessment  and 
taxation.  By  way  of  illustration,  let  us 
assume  that  the  relator  banks  had  closad 
their  books  of  account  and  had  gone  into 
voluntary  liquidation  on  Juna  1,  1986.  '.hat 
would  have  been  the  value  of  their  assets  on 
that  date?  shat  would  ha vs  been  lawfully 
distributable  to  the  shareholders  of  said 
banks  on  that  date;  and  what  would  have  been  the 
actual,  true,  or  real  value  of  the  shares  of  tha 
capital  stock  of  relator  banks  on  that  date? 
Obviously,  only  the  pecuniary  value  of  the 
assets  of  said  banks  remaining  for  distribu- 
tion to  ths  shareholder.-  after  the  payment 
and  discharge  of  al  debts  and  liabilities  of 
said  banks.  Including  the  items  of  accrued 
taxes  end  accrued  Interest  owing  by  ths  banks 
on  the  date  of  liquidation,  for  certainly 
there  could  be  no  lawful  distribution  to  the 
shareholders  without  first  making  provision 
for  ths  payment  and  discharge  of  accrued 
taxos,  accrued  interest,  and  all  other  debts 
and  liabilities,  of  whatever  nature,  owing 
by  ths  banks  on  the  date  of  liquidation.  14a 
C.  J.  1196;  Avery  v.  Central  bank  of  Kansas 
City,  881  Mo.  71,  86,  119  3.  W.  1106.  It 
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seets  clear  to  us  that  the  actual,  real, 
ana  true  value  of  the  shares  of  the  capital 
stock  of  relator  banks  can  only  be  det  r- 
Tiined  and  ascertained  bj  deducting  fro. -3  the 
gross  value  of  the  assets  of  said  banka  the 
accrued  debts  and  liabilities  of  the  relator 
banks  here  in  controversy.  fhe  Constitution 
of  this  state  (article  10,  section  4/  requires 
that  'all  property  subject  to  taxation  shall 
be  taxed  In  proportion  to  its  value.'  under 
our  Constitution,  the  sneciee  of  property 
taxed  (whither  it  be  tangible  property,  real 
or  personal,  or  whether  it  be  the  shares  of 
the  capital  stock  of  a banking  corporation) 
must  bs  taxed  'in  proportion  to  its  value. ' 
l.a.,  the  actual  or  real  valus;  not  a false 
or  fictitious  value,  out  a value  which  is 
neither  inflated  nor  deflated,  in  ascertain- 
ing and  determining  the  true  value  of  the 
shares  of  the  capital  stock  of  relator  banks, 
for  the  purpose  of  assessing  and  taxing  such 
shares,  the  corporate  liabilities  of  the 
banks,  whether  sueh  liabilities  be  in  the 
nature  of  accrued  taxes,  interest,  outstand- 
ing promissory  notes,  or  bills  and  acsounts 
nay able,  must  bs  deducted  from  the  total,  or 
gross,  value  of  the  assets  of  9aid  banks, 
because  sueh  corporate  liabilities,  regard- 
less of  their  nature  and  form,  affect  the 
value  of  the  capital  stock  of  said  banks,  as 
we  said  in  State  ex  rel.  Johnson  v.  Bader, 
supra:  'Unless  this  deauction  is  mads,  the 
value  of  the  stock  will  be,  to  that  extent, 
inflated  am  fictitious.'* 


it  is  our  opinion  that  shares  of  stock  in  National  u«iks 
in  Missouri  are  not  exer.pt  from  taxes  after  having  been  placea  in 
the  hands  of  a receiver,  but  the  question  would  be  as  to  the 

ue  ot  tT3e  Shares  of  stock  after  receivership.  If  the  receiver- 
ship >ac  Justified,  all  of  the  liabilities  and  debts  of  whatever 
character,  and  costs  of  receivership,  would  have  to  be  paid  before 
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any  dividends  could  be  declared  to  the  atockholc.ors  on  their 
share a of  stocks.  so  it  would  be  l^prooable  that  tne  shares  of 
Stock  on  «r  aa  essment  nude  after  receivership  would  have  much 
valu^  but  it  is  possible  that  the  shares  of  stoek  would  have 
ao.-rie  value  for  assessment  purposes. 


Your  letter  of  request  was  very  short  and  perhaps  we  have 
not  touched  the  point  Involved  in  your  letter.  vnd  If  we  have  not, 
we  shall  be  glad  to  take  the  matter  up  with  you  further. 


Verj  truly  yours. 


COVEuL  R.  hKWlTT 

Assistant  Attomoy-Ueneral. 


APPROVED: 


i ; acK^rrhidK 

ittornoy-  General. 


CM  uEO 


(SCHOOLS  - C ONT>QLI DATED  SCHOOL  DISTRICTS  - APPOINTMENT  OP 
EM^I/mr-UT  BY  SCHOOL  BOARD  OF  ONE  OF  ITS  MEMBERS  TO  OFFICE 
OR  aiPLOYMENT  OF  PROFIT  - NITOTISM  - RIGHT  OF  CITIZEN  TO 
INFORMATION  OF  .AFFAIRS  OF  BOARD  AND  DISTRICT) 


February  the  Seventh, 

19  3 4- 


Mr.  F.  N.  Runerd, 

6200  Lotus  v^aae, 

* elision,  t.  Lo  is  cottki,  Ro. 


FILED  i 

.IDA 


Ur.  Jobs  L.  *rduo, 

6203  Lenox  mwu, 

Ssliitoa,  t.  Louis  bounty,  *0. 


Ooatl^seat 


/ request  for  ea  opinion  ms  boon  roMlvad  from  you  utder 
dote  of  Nmr-mber  14,  1333,  such  request  being  ee  fallows: 

**as  per  your  instructions  during  cur  r&eent  ©ooverssti >a, 
ee  subalt  the  fttUelatt 

Sells  ion,  Mo.  - 'jnineoxr  orated  - ovulation  around  10,000. 
Has  a Consolidated  ehcol  Dlstrlet,  with  e Board  of  six  Direc- 
tors. 

ellston  school  Board's  reoords,  essoined  while  in  the  Li. 
Louis  County  ~to  sc  outing  iiomey»e  office  aho*  that  - 

(1)  Henry  W.  arieneyer,  while  e member  of  said  board,  re- 
ceived a eelary  of  $l2r«00  per  south  ee  Bodvetary  to  the  Super* 
i standout  of  schools  in  addition  to  the  RT^G.OO  per  year  re- 
eeived  aa  f.s#»t«ry  to  the  ehool  Board. 

(e)  Dose  this  amount  to  wrongful  distribution  of 
ac*«nol  TvoAm? 

(b)  If  so,  what  le  the  penalty  and  whoae  duty  la  it 
to  nxoaaaute? 

(a)  'atmt  lev  el  roeadure  la  aeoesaary  in  order  for  the 
school  dlstrlet  to  bo  reimbursed  tar  the  amount  of  the  school 
funds  wrongfully  disbursed? 

(d)  hen  school  funds  have  been  wrongfully  disbursed 
over  e period  of  years,  for  ho*  saay  years  will  board  numbers 
be  liable  In  a suit  to  recover  auah  funds? 

(e)  for  ham  long,  after  his  resignation,  is  an  ex-board 
member  criminally  liable  for  wrongful  distribution  of  school 
funds? 

(f)  Uses  net  seat Ion  3360  (P.S.  I923)  prohibit  the 
paying  of  salaries,  beyond  the  —oust  stated  la  said  section,  to 
School  Board  nadirs  of  the  r elision  Caneolldated  Dlstrlet,  even 
though  elision  is  not  incorporated? 

(C)  Con  e resigned  ebool  Beard  Member  be  appointed 
by  the  Board  to  a salaried  posit  lea  as  Superintendent  of  ulld- 
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lacs  or  Bus  1mm  Un major  tor  tbs  Board  or  to  mm  similar 
position  sad  1 gaily  hold  that  salarlsd  posit  loot  If  not 

bos  saa  ho  bs  rumored? 

(2)  John  1.  ’fill,  a nsmhsr  of  tbs  ellstom  chool 
Board,  has  a stspfathsr  employed  at  a salary  by  sold  hoard. 

Mr.  Bill  slalms  that  ha  did  not  rots  wham  tbs  Board  appoint ad 
his  r slat Its. 

(s)  Dm  Hr.  Hill  bs  rmmeed  fron  offlss  by  astioa 
andar  tbs  .’atl-Wapotlas  imateitf 

(b)  Should  tho  "omty  Tosoouttng  ttornsy  rafuss 
to  taka  astioa  Oast  otbsr  rssourss  is  available? 

(3)  la  addition  to  tho  abort),  tho  oil  a ton  chool  Board 
parol staatly  rafuass  to  ubllsb  a MTAILKD  financial  stat  mant 
of  all  rsssipta  of  school  noasys,  ehsa  and  from  shat  souros 
dorlrsd  and  of  all  rsssipta  on  shat  go count  etc.  alt her  la  ths 
paper  published  m our  district  or  to  poet  sms  1b  firs  public 
pis sss  in  mr  district,  bat  they  publish  s rsry  ssndsnssd  sad 
•sacral  statement  In  s paper  published  In  another  part  of  ths 
scanty. 

(s)  la  not  this  s direst  riolatloa  of  sootlan  9360 
sad  sro  not  ths  Board  Mashers  rullty  of  a mis  dams  sn  nr  end  punish- 
able  by  s fine? 

(4)  suppose  a school  Board  Mplsyad  a parson  nt  s stipu- 
lated salary  or  mads  donations  to  an  organisation,  neither  of 
vhieh  seta  vers  speelfl sally  provided  for  In  ths  Missouri  • tatutss, 
could  sash  massy  paid  ant  as  salary  and  deflation  of  school  funds, 
anmmt  to  a wrongful  distribution  of  school  funds? 

(4)  Has  a tax  paying  sltlasn  of  ths  collates  : chosl  District 
the  right  to  look  at  the  rscordc  of  ths  Board  sad  mast  tka  sec- 
retary and  Trsaaursr  of  said  Board  gibs  to  said  eltisaa  information 
regarding  tho  title  of  any  particular  employs  of  ths  said  Board 
and  ths  aw  ant  of  salary  paid  to  said  employs? 

(a)  If  this  info  rust  ion  la  refused  chat  rssourss  has 
ths  taxpaying  eltisaa? 

Tour  consideration  of  ths  char*  facta  and  your  saw  re  to 
ths  a bars  questions  sill  not  only  bs  appreciated  by  ths  nsdsrslgasd 
but,  ws  foal  sura,  by  scary  lac  abiding  sltlasn  of  allatsn." 

wording  to  a aonfaranM  with  you  In  eonaostlom  with  this  rankest, 
it  is  car  nndsratsnilni  that  you  bars  sltbdr— a and  desire  us  to  disregard 
questions  (1-g ) and  (4)*  caA  soassquontly  as  shall  eliminate  thaw  tea 
questions  from  further  consideration. 

AS  to  <westles  (1),  R.8.  ms.  1929,  nation  9360  prorl das,  in  ?<art. 
na  follows 1 
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'Wo  member  of  arqr  public  so  bool  board  of  any  olty,  tow 
or  Tillage  In  tbit  stata  having  laaa  than  twenty- five 
thousand  lnbabltaata  sfiall  hold  any  offloa  ur  employment 
of  profit  from  a aid  board  whllo  a member  tharoof  except 
tba  aoorotary  and  treasurer,  who  /nay  receive  reasonable 
compensation  for  thalr  services:  rovlded,  tba  compensation 
of  tba  secretary  ah  all  act  exseed  cme  hundred  tad  fifty 
dollar  a , and  thnt  of  tha  treasurer  alkali  not  exceed  fifty 
dollars  for  any  one  year." 

and  turer  the  faota  rurr.l  - bad  by  you  a member  of  tha  f'ublle  ;o.nool  board 
did  hold  an  offloa  or  eploymnit  of  roflt  from  add  board,  fits  fast 
thnt  auah  offloa  or  srxployment  was  as  eeretery  to  tha  uperlntendsnt 
of  ehools,  and  not  as  a direct  employe  of  tha  oard,  would  not  se«m  to 
tt>a  any  diffarense,  in  view  of  . « Mo.  1929,  auction  9329  tbioh  ;ro- 

vldes,  in  defining  th»  powers  of  school  boards  of  oity(  town  aad  con- 
solidnted  school s,  that  'no  contract  ah< 11  ba  let,  taaobar  employed, 
bill  approved  or  warrant  ordered  unless  a majority  of  tha  whole  board 
shall  vote  theraf  r" , so  that  tha  heard  itself  would  Dave  authority  and 
power  over  tha  wnploymrnt  aa  aoratary  to  tha  juperlntendent  of  ohools. 

It  la  our  opinion  that  your  ^uaatlon  ( 1-c)  is  to  be  answered 
In  tba  affirm  tlve. 

is  to  <#ie*tler.  (1-b) , R.  1.  1929.  action  9232  provides  in  part 

aa  fcllowa  1 

' ny  * • • • school  director  or  other  of fleer,  who  shall 
willfully  uegleot  or  refuse  to  perfom  any  duty  or  duties 
pertaining  to  his  offloa  under  Vila  chapter,  shall  ba  regarded 
as  guilty  of  a aladameanor  and  aubjaot  to  a fins  of  not  :uora 
than  one  hundred  dollars,  to  ba  recovered  In  any  court  of  law 
In  this  stats  having  competent  j ui- India t Ion. " 

In&uffid  ant  faota  are  given  to  show  If  the  r egleet  or  refusal  was  willful 
within  this  statute  car  if  tha  acta  ocmplei.  ad  of  ware  willful,  corrupt  or 
fraudulent  no  aa  to  bring  them  within  h.  8*  ;#«•  1929,  aa.  4^0  or  4091*  and 
on  this  paint  wa  express  no  opinion. 

: 10 waver,  if  la  fast  tha  sets  could  be  ewtahllnhed  to  ba  within  wither 
or  these  statutes,  . s.  o.  1929,  . action  1131b  provides.  In  part,  as  follows: 

Tha  prosecuting  attorneys  shall  comae noe  and  roseoute  all 
civil  and  irislw 1 act lone  in  their  respective  counties  In  which 
the  ouiaty  or  state  may  be  eoaesrnod,  defend  all  suits  against 
tha  state  or  county,  and  prosecute  forfeited  reoogitlsaneea  and 
actions  few*  the  recovery  of  debts,  fines,  panel ties  and  forfeitures 
aoorul.  : to  the  state  or  eweaty.” 

*s  to  piestlen  (1-c),  If  money  naa  been  disbursed  without  statutory 
authority  so  that  tba  person  aha  has  received  it  la  under  a legal  obil  jatlo.  to 
return  It,  as  has  bean  dealt  with  under  (1-e)  supra,  aid  If  tba  nonay  did  beleng 
to  and  should  ba  recovered  by  the  chool  Board,  the  ehool  hoard  would  be  the 
proper  entity  to  institute  suit  against  such  >«raan  for  its  recovery,  and 
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if  the  o:to«l  <onrd,  after  formal  teuarul  by  a>  interested  oi tires or  tax;  eycr, 
refuses  or  falls  within  a reasonable  time  to  bring  Rush  suit  to  oulleot  toe 
debt  due  to  it,  suoh  citix-i  oould  institute  uit  in  the  ntme  of  the  state, 
at  t <e  relation  of  tJMi  citizen  or  altlsens  agninat  the  v ehool  lOard  by  eay 
of  masdsnus  to  ooinpel  the  chool  onrd  to  proceed  to  collect  aueh  debt,  tate 
ex  rel  ear  v.  r-mola,  93  Vo.  44  (ldofif*  « arc  In  the  court  said: 

where  a ublio  right  Is  involved,  and  the  object 
Is  to  enforce  e tubllo  duty,  the  people  are  regarded  aa 
the  re  1 party,  and  in  aueh  case  the  relator  need  not 
nhoe  any  legal  or  e.colal  interest  in  the  result,  the 
feet  thst  he  is  s eltlssn,  and,  aa  suoh,  interested  in 
the  execution  of  the  lave  ia  the  seaasta  wrioh  unloads 
the  gates  of  mandatory  authority  whenever  an  officer 
who  as  functions  are  merely  ministerial,  rafusas  vo  perform 
his  office  and  thereby  causes  dotriumt  to  the  public 
Interest.''  (rage  46) 

\s  to  vine  at  ion  (1-d),  R.  a.  Mo.  19*3,  jeetion  063,  in  defining  the 
statute  of  limitations  as  to  personal  aetlons,  provides  as  follows: 

"Wl tain  three  veers:  First,  an  action  against  a sheriff, 
coroner  or  other  officer^  upon  a liability  incurred  by 
the  doing  of  an  act  in  hla  official  eepeolty  and  In  virtue 
of  his  office,  or  by  the  omission  of  an  official  duty, 
including  the  non-pgymont  of  asms.''  collsoteu  upon  an 
execution  or  otherwise}  second,  cm  action  upon  a statute 
for  a penalty  or  forfeiture,  where  the  action  is  given  to 
the  party  aggrieved,  or  to  such  party  and  the  state. " 

As  to  lusstlon  (1-e),  n.  . Mo.  1929,  cotton  3393  provides  aa  follows: 

">»  person  il  tll  be  prosecuted,  tried  or  punished  for  any 
offense,  other  titan  felony,  or  for  any  fine  or  forfeiture, 
unices  the  indictment  be  found  or  proeocutlor.  be  instituted 
within  one  year  O' ter  the  ocrnleslon  of  the  offenae,  or  incurring 
the  fine  or  forfeiture. 

If  the  roeecution  war*  to  be  for  a misdemeanor  under  action  )2 a so.  3393 
wr  ui,;  evorn.  11  % g roeec  tlo  • -.vor-  t be  ‘'or  0 falMf  Miar  uo.  or  t\  )1, 

the  limitation  would  be  three  years,  a,  . to,  1929,  sc.  3392. 

.b  to  question  (1-f),  although  the  part  of  action  3360  quoted  under  (1-e), 
supra,  deals  with  public  school  boards  of  eltlaa,  towns  and  villages,  this  would 
not  prevent  its  explication  to  the  allston  oboal  Beard,  baaauss  H.  3,  Mo.  1929, 
actloo  9333*  deallnr  with  consolidated  school  districts,  provides,  in  part,  ss 
followu : 


"The  board  of  edueatlon  of  any  town,  city  or  consolidated  school 
district  .bill,  except  as  herein  provided,  erf  rm  the  saos  duties 
and  be  subject  to  the  same  restrictions  and  iiabilltlaa  as  tns 
board',  of  other  senool  dittrleta  eating  under  the  general  school 
law;  of  the  state. " 
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«l  U the  rtiwoi  of  specific  (ttUki  eooparnble  to  SMtloa  9560, 
doeliag  *lth  consolidated  sehool  districts,  tho  j-rorl  alone  of  fNtloe 

9360  apply* 

AM  to  paragraph  (2),  tho  Constitution  of  Ulio>ttrl|  Artiolo 
XU,  •«% lorn  13,  prerldoo  00  fallows 1 

~wr>arim,  bt  aw  omen  on  btlots*  iofbidow  - 

FORT'ITR  'JTICS,  uqr  .ufcllo  o (floor  or  ompleye  of  this 
Btato  or  of  say  poll t tool  eubdlxlaln  thereof  who  rfioll, 

By  TlrtJo  of  00 14  off  loo  or  eouloynm , hare  tho  right 
to  ano  or  appoint  any  person  to  rnter  oerrlee  to  tho 
state  or  to  tmj  poll t tool  auhdlrl  el  on  thereof,  oad  who 
oholl  mama  or  appoint  to  auoh  oorrloo  ay  rolotiro  within 
tho  fourth  degree,  oithor  by  ooneangulnlty  or  affinity, 
oholl  thoroby  forfait  hlo  or  h*>r  off  loo  or  iployoat «" 

and  it  wo»  hold  in  tho  oaao  of  Noma  r.  tLlle,  3*3  Uo.  134,  20  S.«.  (2d) 

363  (1930),  » to  affinity,  00  followot 

•affinity  la  dofiaod  no  o legal  relationship  vhloh 
ariooo  00  tho  result  of  narrluo  • • • »botwoaa  oooh 
spouse  and  tho  eoaoangwiaal  rolatlroo  of  tho  >»thsr,**  (?•  142) 

and  it  woo  further  hold,  an  to  tho  noooaolty  of  Legislation  for  tho  aaforoo- 
oaat  of  thlo  aonotitutloaol  prorlsloa,  00  f olloao > 

"•A  oonatltutlonal  proriaioa  oeMgned  to  raar*  an 
existing  adoahl  f ahould  n rer  bo  construed  an  dependant 
for  lto  offloooy  and  operation  on  leglsletire  sill. *" 

<?.  ItO) 

Likowioo,  la  tho  oaoo  of  state  r.  nonna,  164  iao.  ipp,  349,  170  8.T.  /00 
(1914),  t o Inane  wan  prooontod  no  to  tho  right  of  o noabor  of  n pnhllo 
body  to  bo  appointed  by  auoh  body  to  on  offloo  owor  wbloh  ooeh  body  hod 
n power  of  appointaent,  and  the  eoert  hold  that  eueh  an  appointment  would 
bo  oral not  publlo  polity*  The  court  oaldt 

••  • * wa  hare  no  hooltaaey  la  bolding  that  It  la 
against  puhlia  polity  to  allow  a body  of  publia  officials 
baring  the  appalntlro  po  or  to  fill  an  effleo  to  anoint 
out  of  thalr  o»n  anSber  to  ouoh  offlae.”  ( '*g«*  5*7) 

The  eourt  further,  at  -age  909,  referred  to  the  0 on  at  i tut  loo  of  ttooourl,  and 

oold  l 

"Section  id  of  art 1 ole  9,  of  our  Constitution,  prorldoo 
thatt  *ao  poraon  aha 11  at  the  none  time  fill  too  municipal 
offloeo  either  in  tho  ana  or  different  waiolpelltlee*' 

* * * If  thlo  aonatltutl  nal  prevision  does  not  oboolutoly 
prohibit  our  granting  tho  relief  prayed  for,  it  oortalnly 
Indicates  the  public  policy  of  thlo  Btato  on  tho  uootion 
bo  ore  now  discussing."  (’  age  339) 
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Thom,  m to  your  nuestlom  (2-e ),  the  answer  is  that  ths  constitutional 
provision  Is  self-eeforelng , and  as  to  (3-b),  c suit  la  quo  warranto 
could  be  Instituted  for  ousting  from  office  any  person  violating  the 
aatt-mspetlam  prevision  of  the  Constitution. 


As  to  qasatlom  (3)*  the  Attorney  General  ruled  la  aa  opiaioa 
rendered  to  George  V*  JCrlsgeaman,  "resident,  m,  ieuis  County  rasa 
•ssoelatlon,  104  Vest  Lookwood  Avenue,  tebster  Proves,  Missouri , that  that 
part  of  section  93^0  «f  ths  1929  tatutss  ahieh  tea  aot  yet  base  acted 
above,  ahieh  deals  adth  the  publication  ef  stat moats  by  seheel  boards, 
and  is  as  felloes,  ■ • * • end  provided  further,  that  it  shall  be  the 
duty  ef  each  of  seid  beards,  sad  of  the  boards  of  directors  la  other 
school  districts  in  this  stats  hevftag  graded  schools,  to  n&k  and  publish, 
saaually,  oa  or  before  tha  19th  day  of  July  Is  aaeh  year,  la  seas  neve- 
paper  published  la  eueh  school  district,  cad  If  there  be  so  nswep^er 
published  Herein,  then  by  written  statements  posted  la  five  public 
plasee  la  eueh  district,  e detailed  statement  ef  all  receipt#  of  school 
moseys,  when  cud  from  what  ssurss  derived,  and  of  all  •xpeaditurea, 
and  oa  »hat  seeouat;  also,  tha  praeeat  lndabtedasaa  of  the  district 
•id  Its  sstuse,  and  the  rote  ef  taxation  for  all  school  purposes  fear 
ths  oar)  which  said  statement,  so  iwcuir«d  to  be  mods  and  published, 
shall  bs  duly  attested  by  the  presidsot  and  secretary  ef  the  heard, 
sad  the  secretary  shall  forward  s copy  of  sold  report  to  the  state 
superintendent  ef  pnhllc  schools  at  .Tsffcr son  City."  means  what  it  ssys. 

1 violation  ef  this  part  of  sestlom  ? ’uo  could  be  prosecuted  la  the  seme 
■earner  as  discussal  la  (l*-b)  supra,  this  being  a misdemeanor  punishable 
"by  a fine  not  to  exceed  one  hundred  dollars." 

m to  eumoaium  <**,  *gbt  of  taxpayer*  cad  elt&eas 

to  lnfosmatlou  regarding  the  affaire  ef  the  School  Board  cad  Pi  strict 
is  covered  by  that  pert  ef  section  9360  quoted  uudsr  (3)  supra,  and  for 
a failure  to  give  out  the  luformstloa  required  by  Seetloa  9360  to  be 
given  out,  the  procedure  for  a remedy  therefrom  is  treated  under  (3) 
above. 


Approved t 


••  — t: 
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PROBATE  JUDGE: 


Publication 


Where  a newspaper  misses  only 
one  issue  it  is  not  necessary 
that  said  paper  be  published 
continuously  for  another  year 
before  any  legal  notices  can 
be  published  in  it  under  the 
terms  of  Section  13775,  R.  S. 
Mo.  1929. 


September  4,  1934. 


Honorable  A.  B.  Duncan, 

Judge  of  Probate  Court, 

St.  Joseph,  Missouri. 

Dear  Sir:- 

"e  have  your  letter  of  August  23,  1934,  in  which  is 
contained  a request  for  an  opinion  as  follows: 

"If  a newspaper,  which  has  been  publishing  legal 
notices  for  more  than  twenty  years,  and  has  done  so  con- 
tinuously, misses  an  issue,  must  that  paper  be  published 
continuously  for  another  year  before  any  more  legal 
notices  can  be  published  in  it,  in  order  to  comply  with 
Section  13775  Revised  Statutes  of  1929?" 

Section  13775,  Revised  Statutes  of  Missouri,  1925» 
provides  in  part  as  follows: 

"Sec.  13775.  PUBLIC  ADVERTISEMENTS  AND 
ORDERS  OF  PUBLICATION  TO  BE  PUBLISH H)  IN  NEWS- 
PAPER OF  COUNTY.-  All  public  advertisements  and 
orders  of  publication  required  by  law  to  be  made 
shall  be  published  in  some  daily,  semi-weekly, 
tri-weekly  or  weekly  newspaper  of  general  circula- 
tion in  the  county  where  located  and  which  shall 
have  been  published  continuously  for  a period  of 
at  least  one  year." 

It  is  our  opinion  that  the  mere  fhct  of  a newspaper 
missing  one  issue  will  not  disqualify  said  newspaper  for  the 
publishing  of  legal  notices.  Obviously,  we  think,  the  statutory 
intent  was  to  provide  that  legal  notices  should  be  published  only 
in  well  recognized  and  established  newspapers.  The  word 
"continuously"  is  used  therefore  in  the  general  sense  and  should 
not  be  regarded  in  too  strict  a light.  Merely  missing  one  issue 
could  not  seriously  affect  the  standing  of  a newspaper,  nor  in  a 
general  sense  could  the  paper  be  said  to  at  that  time  cease  its 
continuous  publication.  Our  courts,  in  the  construction  of 
statutes,  have  invariably  sought  to  effectuate  the  legislative 
intent  as  dintinguished  from  following  the  literal  and  limited 
meaning  of  the  language  or  words  employed. 
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In  the  case  of  St.  Louis  ts.  Christian  Bros.  College, 

257  Ho.  541,  the  Supreme  Court  In  bano  stated  at  page  552  as  follows: 

"On  this  point  we  will  say  that,  In  construing 
laws,  it  Is  permissible  In  arriving  at  the  Intent  of 
the  lawmaker  to  either  expand  or  limit  the  meaning  of 
his  words,  when  it  becomes  necessary  to  make  the  law 
harmonize  with  reason.  (Kane  v.  Railroad,  112  Mo.  34, 
l.o.  39;  Keeney  v.  MoVay,  206  Mo.  42,  l.o.  68). " 

In  the  oase  of  Kerens  ts.  St.  Louis  Union  Trust  Co., 

223  S.  iff.  645,  the  Supreme  Court  In  bano  stated  at  page  651  as 
follows: 


NA  statute  should  always  be  construed  so  as  to 
effeotuate  the  purpose  of  Its  enaotment.  To  accomplish 
this  end,  the  meaning  of  words  may,  with  a proper  regard 
for  the  object  to  be  attained,  be  restricted  and  at 
other  times  extended." 

In  the  case  of  State  ts.  Sohwartzmann  Service,  Ino., 

40  S.  W.  (2nd)  479,  the  oourt  at  page  480  stated  as  follows: 

"It  is  a cardinal  rule,  uniTersally  accepted, 
that,  in  the  exposition  of  a statute,  the  Intention 
of  a lawmaker  will  prevail  over  the  literal  sense 
of  the  terms;  its  reason  and  Intention  will  prevail 
over  the  strict  letter." 

Finally,  in  the  case  of  State  vs.  McKay,  52  S.  ft’.  (2nd) 
229,  the  oourt  at  page  230  quoted  with  approval  the  following 
language  and  oases  listed  thereunder: 

" * A statute  or  ordinance  will  not  be  given 
a construction  which  will  make  it  unreasonable  or  which 
will  result  in  an  absurdity.'" 

We  suggest  that,  in  our  present  situation,  to  say  that 
the  missing  by  a newspaper  of  one  issue  should,  for  the  present, 
disqualify  it  under  Seotlon  13775,  above  quoted,  is  unreasonable. 

We  do  not  think  that  the  statute  requires  the  waiting  of  a year  by 
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a newspaper  after  missing  an  Issue  in  order  to  enable  said  news- 
paper to  publish  legal  notlees  within  the  statutory  terms,  other 
qualifications  being  In  order. 

Very  truly  yours, 


CHARLES  14.  HOWELL,  Jr. 
Assistant  Attorney-General. 


CiiHJr-MB 
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( Ac  ting)  Attorney-General 


delating:  I To  consol idatl on  of  offices  of  County  Treasurer  and 
Collector  In  certain  counties. 


Relating:  2 To  time  of  el  ction  of  party  county  committees. 


February  16,  1934. 


rFTLEDj 

/T 

Hon.  Melvin  fcnglenart 

Prosecuting  Attorney 

nj; 

Maul  son  County 
Freuerlcktovu,  Missouri 


Dear  sir: 

tie  acknowledge  receipt  of  your  letter  of  December  2C, 
1933,  In  vhloh  you  state  and  Inquire  as  folloss: 

"sadleon  County,  Missouri,  has  a population  of 
less  than  40,000.  and  elected  a county  treasurer 
In  1932.  The  present  tern  of  office  of  the 
county  collector  will  expire  Jan.  1,  193b,  and 
hence  the  question  arises  in  regard  to  the 
application  of  section  12132a,  Lavs  of  1933,  ss. 

1. 

tinder  the  section  quoted  above,  the  collector  of 
counties  of  40,000  population  or  less,  sill  take 
over  the  duties  of  county  treasurers  and  the 
question  Is  askea  of  me  as  to  another  the 
treasurer  of  this  county  vlll  assume  the  duties 
of  the  collector  after  Jan.  l»3b  and  perform 
such  duties  until  the  present  term  of  office  of 
the  treasurer  expires  on  Jan.  1,  1937.  I see  no 
provision  of  the  section  to  tnat  effect,  but  I 
•oulu  like  to  xuo»  the  interpretation  that  your 
office  will  place  on  It.  It  seems  to  me  that 
there  will  have  to  on-  a collector  elected  In 
1*34  In  all  counties  of  less  than  40,000 
population  if  suon  term  of  office  e^ Ires  in 
193b.  km  1 correct? 

It  is  provided  In  section  10260  h.  b.  1929,  that 
"the  count,  committee  shall  oe  composed  of  the 
committeemen  ana  coma.1  tt«e*oc.en  elected  In  the 
sever <>1  to*nenlps  at  the  August  Primary  next  pre- 
ceding and  etc—"  does  this  section  mean  th*t 
the  county  committeemen  ana  com.. ltteewomen  shall 
be  elccteu  evr>  t»o  yeers’  The  section  provides 
that  it  shall  done  at  e&cn  primary  election 
held  in  August. " 


Hon.  Melvin  H.nglehox t 
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1. 

?ne  XcXlu  of  of  1 lea  of  all  county 
tremor  err  now  In  oT7ica  win  "expire 
pec  nber  j>l.  193o.  Thereafter  in  nil 
counties  caving  a population  of  4G.0O0 
or  iftftft  tbt  oouxuj[_  ool lector » of  such 
oountlftft  ftlil^bftco  .»~t«-offlcio  ooun  iy- 
treasurers. 

.ection  9o83  K.  6.  Uc,  1929,  provides  as  follows: 

•The  office*  of  sheriff  ana  collector  shall  oe 
Qiatinct  and  separate  office*  In  all  the  countie* 
of  tni*  state,  and  at  the  general  election  in 
1906,  and  every  four  years  thereafter,  a collector 
to  be  styled  the  collector  or  toe  revenue,  shall 
be  elected  in  all  the  counties  of  this  state,  who 
shall  hold  their  office  for  four  years  and  until 
their  etftfteesore  are  duly  eleoted  and  qualified: 

Provided,  that  nothing  herein  contained  shall  be 
so  construed  as  to  prevent  the  sane  person  fro 
noloing  both  offices  of  sheriff  and  collector." 

The  aoove  section  provides  for  the  election  of  a collector 
of  revenue  in  all  counties  of  the  state  at  the  general  election  in 
1906  and  ev  ry  four  years  thereafter,  that  le,  they  shall  hold  off let 
for  four  years*  Thus  it  appears  that  at  ths  general  election  in  1934 
all  of  the  counties  are  to  sleet  a collector  of  revenue  for  an  ensuing 
four  years* 

section  12130  *•  S.  Mo.  1929,  provides  as  follows: 

"On  the  Tuesday  after  the  first  Monday  in  Bovenber, 

1912,  and  every  four  years  thereafter,  there  shall 
be  elected  oy  the  qualified  voters  of  the  ssv*  ral 
counties  in  this  stats  a coupty  treasurer,  who  shall 
be  oouu.is8loucd  oy  ths  county  oourt  of  his  county, 
ana  who  shall  enter  upon  tne  discharge  of  the  duties 
of  hie  office  on  the  first  uay  of  January  next 
euocesalog  his  election,  ana  snail  hold  his  office 
for  a ttr.  of  four  years  ana  until  hie  successor  is 
elected  and  qualified,  uulese  sooner  rexovea  from 
office:  frovldea,  that  in  ooun ties  having  adopted 
or  th  t out.y  hereafter  auo  t township  or  animation. 


Hon.  Melvin  Ingle hart 
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the  term  of  office  of  said  treasurer  snail  be 
extended  to  tbe  first  any  of  April  next  after 
tbe  election  of  bis  successor.” 

The  above  statute  provides  that  at  tbe  general  election  of 
1912  aau  every  four  years  tnereafter  tbe  several  counties  shall  elect 
a county  treasurer.  It  thus  appears  that  tbe  term  of  all  present 
county  treasurer*  will  expire  December  31,  1936. 

Tbe  General  Assembly  at  tbe  1933  session  repealed  tbe 
said  Section  12130  supra,  and  enacted  a ne«  section  in  lieu  thereof 
which  provides  as  follows* 

"On  tbe  Tuesday  after  tbe  first  Monday  in  love^ber, 

1936,  ana  every  four  years  theamfter,  there  shall 
be  el  oteo  by  tbe  qualified  voters  in  all  counties 
of  tbls  state  now  or  hereafter  havlnw  a oopulatlon 
of  40,000  or  aore  Inhabitants  according  to  the 
1 hs t decennial  United  3 ates  census,  and  in  all 
counties  of  less  than  40,000  inhabitants  if  under 
townshiu  organisation,  a county  treasurer,  who 
shall  be  ooaalasloned  by  tbs  County  Court  of  bis 
County,  and  who  shall  enter  upon  tne  diecb&rge  of 
tbe  outies  of  bis  office  on  the  first  day  of  January 
next  succeeding  bis  election,  and  shall  bold  bis 
office  for  a term  of  four  years,  ana  until  his 
successor  is  '.looted  anu  qualified,  unlea*  sooner 
lenoveu  from  offlou;  Provided,  that  in  counties 
caving  auopteu  or  mat  shall  hereafter  adopt 
toenanlp  organisation,  tbe  tera  of  office  of  e id 
treasurer  shall  bt'extendea  to  tbs  first  aay  of 
April  nsxt  after  tnr  election  of  Me  suoceesor." 

Froa  tne  provision  of  tbe  above  section  we  flau  that  no 
provisions  are  wuae  for  tbe  election  of  county  treasurers  in  counties 
n&vlng  a population  of  40,000  er  less  according  to  tbe  last  decennial 
census  but  only  in  all  counties  bavin*  a population  in  excess  of 
40,000  inhabitants. 

Bsctlou  12132A  Laws  of  Missouri  1933,  p.  338,  provides 


as  follows; 
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"On  and  after  the  expiration  of  the  term  of 
office  of  the  county  treasurer  on  the  31st 
day  of  December,  1936,  in  all  counties  of  this 
state  vblch  no*  or  hereafter  have  a population 
of  less  than  40,000  inhabitants  according  to 
the  last  decennial  United  States  census  and  not 
under  to*nehlp  organization,  the  county  collector 
shall  take  over  all  the  duties  no*  performed  by 
the  county  treaeurer  and  such  oolleotor  shall 
be  county  collector  and  ex  offlolo  county  treaeurer 
an-  shall  perform  any  anc  all  duties  no*  aevoleiwr 
upon  tne  oounty  collector  end  county  treaeurer. 

Such  oolleotor  snail  act  as  ex  officio  treasurer 
and  perform  the  duties  attaohed  thereto  with  no 
additional  remuneration  other  than  such  moneys 
as  are  sllo«ed  oy  las  for  hie  services  ee  county 
collector,  and  he  afiall  not  be  required  to  give 
any  bond  other  than  tne  bond  given  as  county 
collector.  Uldutles  and  obligations  no*  im- 
posed by  las  unon  oounty  treasurers  in  counties 
having  a population  of  less  than  40,000  in- 
habitants according  to  the  last  decennial  United 
States  census  are  hereby  set  over  and  s&a«  a 
part  of  the  cutles  and  obligati  ne  of  tne  ex 
officio  county  treasurer  as  provided  for  in 
section  12132a. “ 

Thus  ee  here  find  that  on  and  after  Decetaber  31,  1936, 
the  counties  savin*.  a popula  ion  of  40,000  and  less,  accordda*  to 
the  last  decennial  census,  tne  collector  of  revenue  shall  take  over 
tne  duties  no*  performed  oy  the  oounty  treasurer,  ana  tne  said 
collector  shall  be  county  collector  and  ex  officio  county  treasurer, 
ana  shall  perform  the  duties  no*  devolved  upon  each. 

CoMCLUoIO  .. 

It  is  therefore  the  opinion  of  trie  department  tnat 
county  treasurers  no*  holding  offloe  in  counties  bavin*  a population 
of  4Q,00U  or  less,  aocordlng  to  the  last  decennial  census,  sill 
continue  In  office  until  the  end  of  their  tern,  Deocmber  31,  1936. 
"hereafter,  in  such  counties  tne  county  coileetor  of  revenue  *111 
assume  all  of  the  duties  of  the  office  of  county  treasurer  and  *111 
be  county  collector  and  ex  officio  county  treasurer,  with  no  addition- 
al remuneration. 
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II. 

<2 fliiau  ZLS.  eiAQ-Vtfl  &i 

: .hi- ^ proceeding  the  »■  eneral 
election  on  'Xtes  .ay  next  foTTowlng 
the  first  Monas i of  each  even  year. 

Section  1027b  R.  S.  Mo.  1929,  provlciee  as  follows: 

"At  the  August  prim  ry  e=>cn  voter  .nay  write  In 
the  apace  left  on  the  ballot  for  that  purpose 
the  names  of  a man  and  a woman,  qualified  electors 
of  the  precinct,  ox  voting  district  as  the  case 
may  oe,  for  committeemen  for  sucn  township,  or 
voting  district,  anu  the  man  ana  the  woman  re- 
ceiving the  highest  number  of  votes  in  such  town- 
snip,  or  election  district,  snaxl  he  the  members 
of  tne  party  committee  of  the  county,  or  in  the 
oaee  of  a city  not  within  the  county,  of  the  city 
of  which  sucn  voting  precinct,  or  district  Is  a 
part:  Provided,  that  any  qualified  elector  in 

any  sucn  voting  precinct  or  aistrlct  may  have 
his  or  her  name  printed  on  tne  primary  ballot, 
ur  party  ticket  on  which  he  or  she  may  desire  to 
become  a candidate  for  committeeman  or  committee- 
woman  by  complying  with  the  provisions  of  section 
1C207  R.  S.  1838.  • 

Seotion  10280  R.  S.  Mo.  1928,  provides  as  follows: 

"Tne  county  committee,  or  city  coda.lt tee,  as 
the  case  may  be,  shall  be  composed  of  the 
committeemen  and  comml tteewomen  eleoted  la  the 
several  townships,  or  voting  districts,  at  the 
August  primary  next  preceding,  and  shall  meet  at 
the  county  seat  of  the  several  counties  of  this 
state,  and  at  such  place  In  any  city  not  within  a 
county  as  the  chairman  of  the  then  city  committee 
may  designate,  on  the  third  Tuesday  in  August  of  the 
year  In  which  the  primary  election  la  held,  and 
organise  by  the  eleotlon  of  one  of  its  members 
ae  cnelr.-an,  ana  one  of  its  members  ns  vlce- 
ohairm&n,  one  of  whoa  shall  be  a woman,  and  a 
secretary  and  a treasurer,  one  of  shorn  shall  t>e  a 
«om&n,  but  who  may  or  may  not  be  members  of  the 
com  nit  tee.  " 
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beotlon  1 of  Article  VIII,  Constitution  of  Missouri, 
provides  es  follows; 

•Tbs  general  election  shall  be  neld  biennially 
on  the  Tuesuay  next  following  the  first  Monday 
in  Novcaoer  of  eaob  even  year;  out  the  Central 
Asseaoly  nay,  o>  law,  fix  a different  da.,-— two- 
thirds  of  all  Members  of  eaon  house  consenting 
thereto. • 

*e  construe  the  above  statutes  In  the  light  of  the 
constitutional  provisions  to  aean,  th  t at  the  primary  proceeding 
the  general  election  on  Tuesday  next  following  the  first  Monday 
in  each  even  year,  that  the  eleotors  of  eaoh  party  so  dealring  may 
elect  a commit teeaea  and  commit teewomea,  qualified  electors  of  the 
precinct  or  voting  district,  for  committeeman  for  such  township 
or  voting  district  as  the  case  nay  be,  and  thus  elected  shall 
constitute  the  county  coamitte*  for  their  respective  parties. 


Respectfully  submitted. 


«.  I.  BA RISS, 

Assistant  Attorney  General. 


approved: 


ROY  KcKl  IT  NIC  I 
Attorney  uen  ral. 


' *61  vfc 


uujjx  i ulo  :-  unaer  section  1^165,  Laws  of  1933,  cages  355-356, 

COUNTY  CLZRK: -county  clerk,  where  he  oecomes  a designated  person 

under  s?>.id  section,  may  receive  compensation  for  fur- 
nishing financial  statement,  but  cannot  collect  com- 
pensation for  preparing  financial  statements  for  years 
1930,  1931  and  1932,  as  statutes  then  in  force  did  not 
authorize  such  compensation  and  clerk  cannot  prove 
contract  with  county  court  to  nay  him  for  such  services 


S' 

February  27,  1934. 


Mr.  Melvin  Englehart, 

irroeecuting  Attorney  Madison  County, 

Frederick town,  Missouri. 


FILED 

I ' r ■»  / 


De*r  Sir: 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

"Under  Section  12165  Laws  of  1933,  of 
Missouri,  it  is  provided  thrt  county 
courts  or  each  county  in  the  State 
shall  prepare  and  oublieh  in  some  news- 
paper, in  said  county,  a detailed  fi- 
nancial statement  of  the  said  county 
for  the  year  ending  Dece  ber  31  pre- 
ceding. The  above  mentioned  section 
further  provides  that  the  said  finan- 
cial statement  shall  be  prepared  either 
by  the  county  clerk  or  someone  designated 
by  the  county  court  to  prepare  the  said 
statement.  Section  one  of  this  act  re- 
peals Sections  12165  and  13166  R.  S.  of 
i issouri  1929. 

Under  the  sections  repealed  there  is  no 
provision  as  to  the  compensation  for  a 
county  clerk  who  prepares  the  annual 
financial  statement.  Also,  there  is  no 
provision  that  in  case  a county  clerk  is 
paid  on  the  statutory  salarv  basis  that 
he  shall  receive  any  additional  compensa- 
tion for  the  statement. 

At  the  present  the  county  clerk  of  this 
county  is  requesting  the  county  court  to 
nay  him  the  compensation  as  set  out  in 
'ection  12166,  Laws  of  1933  of  Missouri 
for  the  preparing  of  the  financial  state- 
ment of  this  county  for  the  year  ending 
December  31,  1933.  1^  addition  to  this 

he  has  reouested  the  county  court  to  com- 
pensate him  for  each  financial  statement 
prepared  for  the  years  of  1930,  1931  and 
1932.  There  is  nothing  in  the  countv 
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court  record  of  this  county,  to  show  that 
the  county  court  has  at  any  time  ordered 
the  county  clerk  to  prepare  the  financial 
statement  and  the re  is  nothing  in  said 
records  to  indicate  the  amount  of  compensa- 
tion that  anyone  should  receive.  So  far  as  the 
record  is  concerned,  the  financial  statements 
of  this  county  for  the  years  of  1930,  1931  and 
19  32  were  voluntarily  made  by  the  county  clerk 
and  the  court  accepted  such  statements  and  nt 
no  time  did  he  mention  to  the  court,  when  such 
statements  were  accepted  by  the  court , and 
approved  that  he  was  demanding  compensation 
for  the  work  in  addition  to  his  regular  statu- 
tory salary.  The  first  demand  made  for  such 
compensation  for  the  years  of  1930,  1931  and 
193®  was  made  February  8,  1934. 

The  county  clerk  has  informed  the  court  that 
if  the  compensation  for  the  years  1930,  1931 
and  1932  are  not  paid  on  the  same  basis  as 
that  for  the  1933  statement,  that  he  will 
bring  suit  to  collect  same. 

Please  give  an  opinion  on  this  matter  as 
ouickly  as  possible,  as  said  cause  will  prob- 
ably be  tried  in  the  March  term  of  the  cir- 
cuit court  of  this  county." 

I. 

Section  12166,  Laws  of  Missouri  1933,  pages  356,  357, 
provides  for  the  payment  for  the  person  designated  to  prepare 
the  financial  statement  for  the  county.  Said  Section,  among 
other  things,  provides: 

"♦•••The  oounty  court  shall  not  pay  the  pub- 
lisher until  said  proof  of  publication  is 
filed  with  the  court  and  shall  not  pay  the 
person  designated  to  prepare  the  statement 
for  the  preparation  of  the  copy  for  said, 
statement  until  the  state  auditor  shall 
have  notified  the  court  that  said  proof  of 
publication  has  been  received  and  that  it 
complies  with  the  requirements  of  this 
Section.  ••••For  the  preparation  of  the 
for  the  statement  the  court  may  allow  not 
to  exceed  the  price  per  hundred  words  and 
figures  permitted  to  the  clerk  of  the  court 
for  the  writing  of  the  record  and  no  pay 
shall  be  allowed  for  casting  printed  copy 
in  the  record.  •■****" 
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Section  12165,  Laws  of  Missouri  1933,  pages  353-356, 
among  other  things,  provides: 

"••••Or  if  no  one  has  been  designated  said 
statement  having  been  prepared  by  the  county 
clerk,  signature  shall  be  in  the  following 
form: 

Clerk  of  the  County  Court  and  ex-officio 
offioer  designated  to  prepare  financial 
statement  recruired  by  Section  12165  Revised 
Statutes  1929. ****w 

Under  the  foregoing  section  the  county  court  is  authori- 
zed to  appoint  as  a designated  person  to  prepare  the  financial 
statement  any  person,  or  upon  a failure  of  the  court  to  desig- 
nate a oerson  to  prepare  the  financial  statement  reonired  by 
Section  12165,  the  county  court  becomes  the  officer  desig- 
nated under  the  statute  to  prepare  the  financial  statement. 

Under  Section  12166,  it  is  the  duty  of  the  county  court  to 
pay  the  person  designated  whether  it  be  an  outsider  or  the 
county  cierk  for  preparing  the  financial  statement,  and  the 
amount  of  compensation  is  limited  not  to  exceed  the  price 
per  hundred  words  and  figures  permitted  to  the  clerk  of  the 
Court  for  the  writing  of  the  record,  and  no  pay  shal  be 
allowed  for  pasting  the  nrinted  copy  in  the  record.  In  view 
of  the  foregoing  statutes  we  believe  that  the  Legislature 
has  authorized  and  directed  the  county  court  to  pay  the 
county  cleik  for  performing  the  service  of  rreparing  the 
financial  statement  whenever  the  county  court  has  failed  to 
designate  some  other  person  to  prepare  this  statement. 

Ir,  answer  to  your  first  inquiry,  therefore,  it  is 
the  opinion  of  this  Department  that  where  the  county  clerk 
of  your  county,  as  such,  became ^el-off icio  officer  desig- 
nated to  prepare  the  financial  statement,  as  required  by 
Section  12165,  that  such  clerk  may  recover  compensation 
for  preparing  such  statement  for  the  year  1933,  at  which 
time  Sections  12165  and  12166  were  in  effect. 

II. 

However,  in  dealing  with  the  right  of  the  county 
clerk  to  oollect  the  same  compensation  for  the  years  1930, 

1931  and  1932,  we  believe  that  you  have  an  entirely  differ- 
ent situation.  Section  12165  and  Section  12166,  Laws  of 
i'iesouri  1933,  pages  355-356,  became  ef  ’ective  on  July  24, 

1933,  and  therefore  were  not  in  effect  during  1930,  1931 
and  1932.  Suoh  being  true,  the  county  clerk  cannot  base 
his  right  to  compensation  for  making  the  financial  state- 
ment for  those  years  upon  sections  12165  and  12166,  Laws 
of  issouri  1933.  cages  359-356.  The  right  of  the  clerk 
to  collect  co-roeftsatlon  for  1930,  1931  and  1932,  inclu- 
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for  making  financial  statements  must  be  determined  by  the  law 
in  effect  at  tnat  time,  which  "ere  Sections  12165  and  12166, 
of  the  Revised  Statutes  of  iiissouri,  1929,  which  are  as 
follows: 


"Section  12165:  And  the  said  courts  ehall 
at  the  same  time  make  out  a statement  of 
the  amount  of  debt  due  by  their  counties 
and  a detailed  statement  of  receipts  into 
and  disbursements  from  the  oounty  treasury, 
such  statement  to  show,  separately,  the 
amount  received  in  each  fund — first,  from 
the  general  tax  book;  second,  from  the 
railroad  tar  book;  third,  from  bil 'laid 
end  other  table  licenses;  fourth,  ferry 
licenses;  fifth,  from  land  back  tax  books; 
sixth,  from  personal  delinouent  lists; 
seventh,  fines  and  nenalties;  and,  eighth, 
from  other  sources.  The  disbursements 
shall  be  classified  under  separate  heads: 
Salaries  and  fees,*  'Costs  in  criminal 
cases,'  (Roads  and  bridges,'  'Supoort 
of  paupers,'  'Support  of  poor  nersons 
in  lunatic  asylums,'  'Sup  ort  of  boys  in 
reform  schools,'  'Support  of  girls  in 
industrial  home  for  girls,'  'Books  and 
stationery,'  'Repairs  of  public  buildings 
and  fuel,'  'Expenses  of  election J!  and 
such  other  classes  as  may  be  necessary, 
together  with  the  names  of  the  persons 
to  whom  warrants  were  drawn,  and  the 
total  expended  for  each  class  of  expen- 
diture shall  be  given.  The  statement 
shall  also  show  the  amount  of  the  last 
land  and  personal  delinouent  lists,  of 
the  uncollected  land  book  tax  books  and 
the  personal  delinquent  lists  returned 
more  than  one  year.  It  is  made  the  duty 
of  the  state  auditor  to  furnish  the  forms 
of  such  annual  statements  which  shall  be 
used  in  making  such  statement." 

"Section  12166:  The  facts  thus  ascertain- 
ed and  the  account  and  statement  thus 
made  out  shall  be  entered  of  record  in 
said  courts  and  published  in  some  news- 
paper in  each  county  where  any  such  may 
be  printed,  and  if  there  be  no  newspaper 
published  in  the  county,  then  conies  of  the 
same  shall  be  put  up  in  the  most  conspicuous 
place  in  each  township  of  thecounty,  by  the 
sheriff,  within  three  weeks  after  the 
adjournment  of  the  term  at  which  ee  proceed- 
ings mentioned  shall  have  been  had.  One 


lir.  ^elvin  Englehart, 


-5- 


Februarv  27,  1934. 


copy  of  such  published  statement  shall 
be  filed  in  the  office  of  the  clerk  of 
the  county  court  and  a certified  copy 
of  such  statement  shall  be  transmitted 
to  the  state  auditor  on  or  before  the 
last  da''  of  V.ay  in  each  year.  The 
statement  herein  reouired  to  be  made  and 
published  shall  be  in  lieu  of  all  other 
statement  of  receipts  and  expenditures  of 
counties  reouired  by  law  to  be  made  and 
ubl  ished. " 

Neither  Section  12165  or  Section  12166,  R.  S.  1'0. 
1929,  carry  any  provision  for  compensating  the  county  clerk 
for  making  the  financial  statement  reouired  under  those 
sections.  It  is  a well  settled  lsw  in  this  State  that 
■whenever  a county  official  seeks  to  impose  a charge  uoon 
the  county  and  collect  a fee  for  services  perf  omed , he 
snail  be  able  to  point  out  the  section  in  the  statutes 
w, ich  authorizes  the  payment  of  the  fee.  It  is  evident 
from  the  reading  of  those  sections  that  no  provision  is 
made  for  the  payment  of  the  fee  demanded  in  this  case. 

The  rule  is  announced  in  Sanderson  v.  Tike  County,  195 
_.o.  598,  605,  as  follows: 

"It  is  TTell-settled  law  in  this  State 
that  the  ri?  ht  to  compensation  for  the 
discharge  of  official  duties  is  purely 
a creature  of  the  statute,  and  that  the 
statute  which  is  claimed  to  confer  that 
right  must  be  strictly  construed.  The 
right  of  a public  officer  to  compensa- 
tion is  derived  from  the  statute,  and 
he  is  entitled  to  none  for  services  that 
he  may  perform  as  such  officer,  unless 
the  statute  gives  it.  (State  ex  rel.  v. 

Adsms,  172  Vo,  1-7;  Jackson  County  v. 

Stone,  188  Ko.  577;  State  ex  rel.  v. 

TTal bridge,  153  Mo.  194;  State  ex  rel.  v. 

Brown,  146  V.o,  401;  State  ex  rel  v. 

#offord,  116  Mo.  220,  Civ6ns  v.  Daviess 
Co.,  107  Mo.  603;  Williams  v.  Chariton 
County,  85  !Jo.  645,  Cam  on  v.  Lafayette 
Co.,  76  Mo.  675)." 

It  i 8 apparent  from  the  foregoing  decision  that 
before  the  county  clerk  can  claim  compensation  he  shall 
point  out  the  statute  which  authorized  the  payment  of  the 
fee.  The  foregoing  sections  do  not  authorize  the  payment 
of  any  fee,  and  such  being  true,  the  county  clerk  is  not 
entitled  to  any  compensation  by  reason  of  the  ntatuter. 
Since  he  is  not  entitled  to  any  compensnt ion  by  reason  of 
the  statutes,  then  the  only  other  basis  upon  which  he 
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can  claim  compensation  is  thst  the  county  court  might  hare 
entered  into  a contract  with  hira  for  trie  nurnose  of  pre- 
paring that  statement.  We  do  not  believe,  however,  that  the 
facts  stated  in  your  incruiry  will  sup  ort  such  contention. 

It  appears  from  your  letter  that  the  records  of  the  county 
court  are  absolutely  blank  in  so  far  as  any  contract  be- 
tween then  and  the  county  clerk  is  concerned  with  reference 
to  the  compiling  of  this  financial  statement.  You  state 
that  the  work  was  done  voluntarily  by  the  county  clerk 
and  although  he  has  made  no  claim  for  such  compensation 
for  the  years  for  which  the  statements  were  made,  he  now, 
for  the  first  time,  claims  his  right  to  be  paid. 

The  county  court  is  a court  of  record  and  can 
only  speak  through  its  records.  It  has  no  right  to  deal 
with  any  person  or  to  charge  the  county  for  any  commodity 
or  service  unless  the  records  of  the  county  court  evidence 
the  contract.  It  is  said  in  Sanderson  v.  Pike  County,  195 
Mo.  590,  604: 

"The  county  court  is  a court  of  record, 
and  its  acts  and  proceedings  can  only  be 
known  by  its  record.  A contract  with  such 
court  can  ot  be  established  by  parol  evi- 
dence. (ifaupin  v.  Franklin  Co.  , 67  Mo. 

337;  Dennison  v.  County  of  St.  Louis,  33 
lio.  168).  Ho  record  of  the  county  court 
was  produced  on  the  trial  of  this  cause 
fixing  the  treasurer’s  compensation  under 
either  of  the  foregoing  sections  of  the 
statute. " 

The  same  doctrine  is  announced  in  the  case  of 
Maupin  v.  Franklin  Co.,  67  !'o.  337,  339,  where  the  Court  held 
that  it  was  error  to  admit  parol  evidence  as  to  an  alleged 
contract  with  the  county  court,  the  court  saying: 

"The  court  below  erred  in  admitting  parol 
evidence  as  to  the  alleged  contract  made 
with  the  county  court.  A county  court, 
like  any  other  court  of  record,  can  only 
speak  by  its  record,  and  the  statute  (l 
Wag.  Stat.  , 419,  Art.  5).  expressly  re- 
Cfuires  that  such  courts  rkeep  just  and 
faithful  records  of  their  proceedings. * 

The  obviously  correct  principle  that 
parol  evidence  is  inadmissible  to  Drove  a 
contraot  with  the  county  court,  was  an- 
nounced at  an  early  day  in  this  State. 

(1'edlin  v.  Platte  County,  8 Ho.  335; 

Milan  v.  Pemberton,  13  Mo.  598.)  It 
seems  to  be  thought  the  case  of  3oggs  v. 

Caldwell  Co.,  (28Mo.586),  enunciates  a 
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different  rule,  out  it  will  perhaps  be  found 
that  case  proceeded  on  the  ground  that  the 
formality  of  entering  an  order  of  record  was 
unnecessary,  when  relating  to  ‘books  in  the 
office*  of  the  clerk;  and  the  verbal  order 
in  that  instance  was  treated  as  analagous  to 
one  for  furnishing  ice  during  the  sereion 
of  court,  or  benches  for  by-standers.  And 
even  the  authority  of  that  case  has  been 
doubted  in  Reony  v.  Jefferson  Co.,  (47  Mo. 

66,)  and  it  certainly  seeno  that  the  oroner, 
and  If  we  give  heed  to  the  statute  and  the 
earlier  decisions  above  noted,  the  only  course 
to  oursue  is  in  every  instance  to  let  the 
reoord  sneak  the  only  utterances  of  the 
cotirt  entitled  to  recognition.  It  has 
often  been  held  by  tils  court,  in  accordance 
with  this  view,  thet  when  a contract  had  been 
made  with  a county  court,  the  record  of  that 
court  wns  the  only  legitimate  evidence  addu- 
cible  in  sup  or t of  the  contract.  (Dennison 
v.  County  of  St.  Louis,  33  l!o.  168  and  cases 
cited;  Repoy  v.  Jefferson  County,  supra.)" 

The  only  case  which  we  find  that  seems  to  stand  for 
the  proposition  that  the  county  court  can  be  bound  by  a con- 
tract not  appearing  of  record  is  the  case  of  Boggs  v.  Cald- 
ell  County,  28  Mo.  586,  cited  in  the  above  Quotation.  Th»t 
case  was  not  approved  in  the  case  of  Repny  v.  Jefferson  County, 
47  Ho.  66,  cited  in  the  same  ouotation.  The  Boggs  case  was 
cited  with  disapproval  in  the  case  of  Harkreader  v.  Vernon 
County,  216  to.  606,  706,  where  the  Court,  in  refusing  to 
follow  it,  says  as  follows: 

"♦•••The  case  of  Riley  v.  Pettis  County, 

96  Mo.  318,  is  cited  as  authority  for  the 
prooos^ion  th^t  the  court  erred  in  ex- 
cluding the  offer  of  testimony,  but  that 
caee  is  not  in  point.  It  doee  n^t  hold 
that  the  official  action,  whatever  it  be, 
of  the  county  court  ought  not  to  be  shown 
by  its  record.  It  holds  that  the  mere 
record  of  the  countv  court  would  not  bind 
the  other  contracting  party,  if  any,  and 
that  his  assent  or  refusal  to  assent  might 
be  shown  by  narol.  We  are  cited  to  Boggs 
v.  Caldwell  Co.,  28  Mo.  586;  but  that  case 
was  limited  and  distinguished  in  Dennison 
v.  St.  Louie  Co. , 33  ?'o.  168,  and  was 
doubted  in  Repoy  v.  Jefferson  County,  47 
Ho.  66,  and  its  author i tv  still  further 
Bfeaken  in  I’aupin  v.  Franklin  County,  67 
Mo.  327.  It  hrs  not  been  followed  hereto- 
fore and  we  shall  not  follow  it  now." 
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In  view  of  the  foregoing  cases  and  the  cliticism 
in  the  Boggs  case,  and  the  refusal  of  the  court  to  later 
follow  it,  we  deduce  the  rule  to  be  that  before  any  person, 
county  officer  or  otherwise,  can  hold  the  countv  court 
under  a contract  made  with  it,  that  such  contract  must  be 
evidenced  by  the  records  of  the  county  court,  through  which 
alone  the  court  can  sneak.  Those  cases  hold  that  it  is 
not  nrooer  to  attempt  to  prove  8 contract  with  the  county 
court  by  parol  testimony,  and  that  unless  the  contract  ir 
evidenced  by  the  records  of  the  county  court  there  is  no 
evidence  to  sup  ort  the  asking  of  the  contract. 

In  view  of  the  foregoing  cases  we  conclude  that  the 
county  clerk  cannot  collect  for  the  years  1930,  1931  and 
1932  by  reason  of  the  statute  for  the  reason  that  the  statute 
does  not  authorize  the  payment  of  any  compensation  for  the 
making  of  a financial  statement.  We  further,  conclude  that 
the  county  clerk  cannot  recover  against  the  county  by  reason 
of  a special  contract  made  with  the  county  court  for  the 
renson  that  the  records  of  the  countv  court,  through  which 
alone  the  court  can  speak  and  be  bound,  do  not  show  that 
any  such  contract  was  ever  entered  into.  Having  decided 
adversely  to  the  clerk’s  contentions  of  these  two  oropos- 
tions,  the  sole  truest  ion  remaining  is  whether  the  clerk 
mav  collect  on  the  basis  of  auantum  meruit.  In  Wolcott 
v.  Lawrence  County,  26  Mo.  272,  273,  the  Court  says: 

■The  petition  in  this  case  does  not  aver 
a contract  of  any  kind  with  the  county 
court  but  the  plaintiff  seeks  to  recover 
upon  quantum  meruit.  In  our  opinion  the 
county  is  not  liable  UDon  an  implied 
promise. " 

c c:;r3icN. 

In  view  of  the  foregoing  it  is  therefore  the  opinion 
of  this  Department  that  the  county  clerk  is  entitled  to  com- 
pensation for  making  the  financial  statement  for  the  year 
1933,  if  he  becomes  a designated  person  und-r  Section  13165 
and  Section  12166,  Laws  of  issouri  1933,  rages  353-356. 

It  is  our  further  opinion,  however,  that  the  county  clerk, 
upon  the  facts  stated  in  your  letter,  cannot  recover  com- 
pensation for  making  the  financial  statement  for  the  countv 
for  the  years  1930,  1931  and  1932  because: 

(1)  The  Laws  of  Missouri,  1933,  Dages  353-356  and 
Sections  121S5  and  12166,  which  furnish  the  basie  for  com- 
pensation for  the  asking  of  the  1933  financial  statement, 
were  not  in  force  during  the  years  1930,  1931  and  1932. 

(2)  Sections  13165  and  12166,  R.  S.  ) o.  1929,  which 
were  in  force  during  the  years  1930,  1931  and  1932  made  no 
provision  for  the  payment  of  any  eomnens-'t ion  for  the  making 
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of  such  financial  statements,  and  such  being  true,  the 
official  cannot  point  out  the  aut  ority  for  collecting 
any  compensation. 

(3)  The  records  of  the  county  court  do  not  dis- 
close that  any  special  contract  w^s  ever  made  with  the 
county  clerk  in  which  they  agreed  to  oay  him  any  comoensp- 
tion  for  this  service,  and  such  being  true,  such  contract 
cannot  be  proved  by  pajrol  evidence. 

(4)  The  clerk  o t no  other  person  is  entitled  to 
recover  against  the  county  upon  a ouantum  meruit  for  the 
reason  that  the  county  is  not  liable  upon  an  implied  promise. 


Very  truly  yours, 


APPROVED : 


FRANK  1.  HAYS9, 

Assistant  Attorney  General. 


Attorney  General. 
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March  12 , 1934. 


Honorable  Arthur  L.  Elliott 
A b sees  or,  Ftay  County 
Richmond,  Missouri 


Dear  Sir: 


In  answer  to  your  inquiry  as  to  whether  or 
not  shares  of  stock  owned  toy  one  In  a building  and 
loan  association  should  toe  returned  ano  assessed 
as  property,  we  advise  that  such  stock  should  toe  as- 
sessed to  the  individual  owner  thereof. 

Section  9768,  R.  3.  Mo.  1929,  provides  the 
following: 

rtAii  parties  holding  stock 
or  shares  as  owners  or  in  trust 
in  aay  building  and  loan  associ- 
ation in  this  state,  on  which  no 
loan  lias  been  obtained  from  such 
association,  shall  be  required 
to  give  a just  and  true  list  of 
the  same  to  the  asses - or,  with 
the  actual  cash  value  of  each 
8* are  on  the  first  day  of  June 
in  each  year,  and  the  tax  t^.all 
be  levied  upon  said  shares,  and 
collected  from  such  holder  or 
depositor  of  the  same,  as  taxes 
on  other  personal  property;  and 
any  failure  on  the  >s.rt  of  ouch 
owner,  holder  or  depositor  of 
such  shares  shall  subject  such 
holder  to  the  seal  penalties 
now  provided  for  failure  to  give 
the  assessor  at  ? list  of  all 
taxable  property,  verified  by 
affidavit. * 4 
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It  is  our  opinion  t.^at  8 nares  of  stook  of 
Building  and  Loan  Associations  should  be  assessed 
to  the  individual  owner  of  suoh  shares  and  it  is 
the  duty  of  tue  individual  owner  to  make  the 
return. 


City  v.  A3B*n.  145  Mo.  50; 

Jtnte  ex  re  1.  v.  Gtrinm.  165  lio.  73. 

Yours  very  truly. 


ApmvsD: 


JAjT^TnicW'aTEL 

Assistant  Attorney -General. 


JiofciM  i(3:: 

Attorney-General . 
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STATS  BOARD  OF  HEALTH:  Pointing  out  sections  relating  thereto. 


March  15,  1934. 


Dr.  W.T.  Elam, 

State  Health  Commissioner, 
The  State  Board  of  Health, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  some  time  ago  making  the  following  inquiry: 

"I  am  desirous  of  knowing  the  gist 
of  the  statute  under  which  the  Board 
of  Health  is  operating  at  the  present 
time.  If  you  will  kindly  tell  me 
where  I can  find  or  get  a copy  of 
this  statute,  I shall  consider  it  in 
the  light  of  a personal  favor." 

The  Legislature  of  1933  repealed  Section  9020,  R.S. 
Mo.  1929,  which  section  dealt  with  the  duties  of  the  Secretary 
and  enacted  in  lieu  thereof,  Seo.  9020,  Laws  of  Mo.  1933,  page 
269,  which  is  as  follows: 

"The  Commissioner  of  Health  shall 
perform  such  duties  as  may  be  pre- 
scribed by  the  board  and  this  article. 

The  members  of  the  board  shall  receive 
no  compensation  for  their  services, 
but  their  traveling  and  other  expenses 
while  employed  on  the  business  of  the 
board  shall  be  paid.  The  president 
of  the  board  shall  certify  the  amount 
to  the  Commissioner  of  Health,  and  the 
traveling  and  other  expenses  of  members, 
and  on  presentation  of  his  certificate 
the  auditor  of  state  shall  draw  his 
warrant  on  the  state  treasurer  for  the 
amount . " 
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The  Legislature  also  repealed  Geo.  9024,  R.S.  Mo*  1929. 
This  section  dealt  with  the  compensation  of  the  Commissioner  of 
Health.  The  new  section  enacted  in  lieu  thereof  is  Sec.  9024, 
Laws  of  Mo.  1933,  p.  269,  and  provides  as  follows: 

"The  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate,  shall  appoint 
a Commissioner  of  Health,  who  shall  hold 
his  office  for  a term  of  four  years, and 
who  shall  be  a physician  in  ‘rood  standing 
and  of  recognized  professional  and  scien- 
tific knowledge  and  a graduate  of  a 
reputable  medical  school,  and  shall  have 
been  a resident  of  the  State  for  at  least 
five  years  next  preceding  his  appointment, 
and  in  making  suoh  appointment  there  shall 
be  no  discrimination  made  against  the 
different  systems  of  medicine  that  are 
recognized  as  reputable  by  the  laws  of 
this  State.  The  Commissioner  of  Health 
shall  be  subject  to  removal  from  office  for 
cause  by  the  Governor  at  hi  a pleasure. 

The  compensation  of  the  Commissioner  of 
Health  shall  be  five  thousand  dollars 
( £5,000)  per  annua.  He  shall  also  receive 
traveling  and  other  expenses  necessarily 
incurred  in  the  performance  of  his  duties. 

The  Commissioner  of  Health  as  hereby  con- 
stituted shall  assume  all  the  rights, 
powers,  privileges  and  duties  heretofore 
conferred  by  law  upon  the  Secretary  of 
State  Board  of  Health  heretofore  authorized 
by  law,  which  office  is  hereby  abolished. 

TOiere  any  law  refers  to  the  Secretary  of 
the  State  Board  of  Health  as  heretofore 
constituted,  same  shall,  after  the  passage 
of  this  Act,  be  oonstrued  as  referring  to 
and  meaning  the  Commissioner  of  Health 
as  hereby  and  herein  constituted." 

Sec.  9044,  R.3.  Mo.  1929  dealing  with  permits  for  burial 
and  removal  of  bodies,  has  been  amended;  the  section  being  in 
force  now  is  Seo.  9044,  Laws  of  Mo.  1933,  p.  270  and  is  as 
follows : 


"The  body  of  any  person  whose  death  occurs 
in  the  state  shall  not  be  interred,  depos- 
ited in  a vault  or  tomb,  cremated  or  other- 
wise disposed  of,  or  removed  from  or  into 
any  registration  district  until  a permit 
for  burial,  removal  or  other  disposition 
shall  have  been  properly  Issued  by  the  local 
registrar  of  the  registration  district  in 
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which  the  death  occura.  Provided,  no 
such  removal  permit  shall  be  required 
when  a dead  body  is  removed  for  the 
purpose  of  preparing  such  body  for  bur- 
ial, but  no  such  body  shall  be  interred, 
deposited  in  a vault  or  tomb,  cremated 
or  otherwise  disposed  of  until  a permit 
so  to  do  has  been  properly  issued  by 
the  local  registrar  of  the  registration 
district  in  which  the  death  occurs. 

And  no  such  burial  or  removal  permit 
shall  be  issued  by  any  registrar  until 
a complete  and  satisfactory  certificate 
of  death  has  been  filed  with  him  as 
hereinafter  provided;  Provided,  that 
when  a dead  body  is  transported  by  common 
carrier  into  a registration  district  in 
Missouri  for  burial,  then  the  transit 
and  removal  permit,  issued  in  accordance 
with  the  law  and  health  regulations  of 
the  place  where  the  death  occurred,  when 
said  death  occurs  outside  of  the  state 
of  Missouri,  shall  be  aocepted  by  the 
local  registrar  of  the  district,  into 
which  the  body  has  been  transported 
for  burial  or  other  disposition,  as  a 
basis  upon  which  he  shall  issue  a local 
permit,  in  the  same  way  as  if  the  death 
occurred  in  his  district,  but  shall 
plainly  enter  upon  the  face  of  the  burial 
permit  the  fact  that  it  was  a body  shipped 
in  for  interment , and  give  the  actual 
place  of  death;  but  a burial  permit  shall 
not  be  required  from  the  local  registrar 
of  the  district  in  which  interment  is 
made  when  a body  is  removed  from  one  dis- 
trict in  Missouri  to  another  in  the  state, 
for  purpose  of  burial  or  other  disposition, 
either  by  common  carrier,  hearse,  or  other 
conveyance;  and  no  local  registrar  shall, 
as  such,  require  from  undertakers  or  per- 
sons acting  as  undertakers  any  feo  for 
the  privilege  of  burying  dead  bodies." 


The  Legislature  also  repealed  Sec.  9025,  R.3.  Mo.  1929, 
relating  to  the  Deputy  state  Commissioners  of  Health  and  enacted 
in  lieu  thereof  Sec.  9025,  Laws  of  Mo.  1933,  p.  271,  which  nrovides: 

"At  the  first  regular  February  term  of 
the  county  court  in  each  county  of  the 
State  after  this  article  becomes  effective 
and  at  the  regular  February  term  of  said 
county  court  every  year  thereafter,  said 
court  may  appoint  a reputable  physician, 
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as  a Deputy  3tate  Commissi oner  of  Health 
for  a term  of  one  year.  In  case  of  a 
vacancy  in  the  office  of  the  Deputy  State 
Commissioner  of  Health  of  the  county,  the 
county  court  may  at  its  next  regular  term 
of  court  appoint  a reputable  physician  for 
the  unexpired  term.  But  the  power  of 
deciding  whether  or  not  such  a deputy  state 
health  commissioner  will  be  appointed  shall 
be  vested  in  the  county  court.  If  a county 
court  of  any  county  decides  to  appoint  a 
deputy  health  commissioner,  as  empowered 
in  this  act,  it  shall  agree  with  said 
commissioner  as  to  the  compensation  and  ex- 
penses to  be  paid  for  such  services  which 
amount  shall  be  paid  out  of  the  county 
treasury  of  the  county." 


The  seotlon  relating  to  the  powers  and  duties  of  the  State 
Board  of  Health  of  Missouri  is  Sec.  9015,  R.S.  Mo.  1929,  which 
is  as  follows: 


"It  shall  be  the  duty  of  the  3tate  Board 
of  Health  to  safeguard  the  health  of  the 
people  in  the  state,  counties,  cities, 
villages  and  towns.  It  shall  make  a study 
of  the  causes  and  prevention  of  diseases 
and  shall  have  full  power  and  authority  to 
make  such  rules  and  regulations  as  will 
prevent  the  entrance  of  infeotlous,  conta- 
gious, communicable  or  dangerous  diseases 
into  the  state.  It  may  send  representatives 
to  public  health  conferences  when  deemed 
advisable,  and  the  expenses  of  such  repre- 
sentatives shall  be  paid  by  the  state  as 
provided  in  this  chapter  for  expenses  of 
the  members  of  the  State  Board  of  Health." 

Section  9015,  supra,  has  not  been  amended  and  is  the  law 
now  effective  and  under  which  the  State  Board  of  Health  of  Missouri 
derives  its  powers. 

Other  sections  which  we  will  enumerate  for  your  information 
as  relating  to  the  State  Board  of  Health  are:  Secs.  9014-13-16-17- 
18-19-9021-22-23-26-27-28-29-9030-31-32-33-34-35-36-37-38-39-9040- 
41-42-43-45-46-47-48-49-9050-51-52-53-54-55-56-57-58-59-9060-61-62. 

In  1931  the  Legislature  enacted  a new  section.  Sec.  9054a, 
Laws  of  Mo.  1931,  p.  230,  which  provided: 

"Whenever,  prior  to  the  taking  effect  of 
this  article,  a person  was  born  in  the  state 
of  Missouri,  or  a resident  of  Missouri  born 
outside  this  state,  such  birth  may  be  reg- 
istered in  the  manner  and  according  to. 
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nearly  as  possible,  the  provisions  of 
seotlon  9053  of  this  article,  by  filling 
out  blank  registration  papers  secured 
from  the  local  registrar  and  filing  same, 
together  with  a registration  fee  of  '2.50, 
with  the  state  registrar  of  vital  sta- 
tistics. Such  papers  shall  contain  the 
affidavits,  sworn  to  before  a notary,  of 
at  least  two  persons,  knowing  the  facts. 

The  state  registrar  may  require  further 
affidavits  to  establish  the  truth  of  the 
facts  endeavored  to  be  made  of  record 
by  the  certificate  and  may  withhold  filing 
of  such  birth  certificate  until  his  re- 
ouirements  are  complied  with.  The  state 
registrar  may  hake  and  enforce  appropriate 
rules  and  regulations  to  carry  out  this 
act  and  to  prevent  fraud  and  deception." 

It  is  our  Intention  to  point  out  to  you  the  changes  in  the 
laws  relating  to  the  State  Board  of  Health  and  to  cuote  the  perti- 
nent sections.  We  have  not  quoted  the  other  sections  for  the 
reason  that  we  take  it  for  granted  your  department  has  these 
sections  in  pamphlet  form. 


'Respectfully  submitted. 


0LLIV1R  !f.  NOLBS, 
Assistant  Attorney  General 


APPROVD: 


roY  mcKIWrick, 

Attorney  General 
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OFFICERS: 


JUSTICES  OF  THE  PEACE:  Removal  from  township  where 

Justice  is  appointed  of  elected 
disqualifies  such  Justice  of 
the  Peace  from  holding  such 
office.  


. - ^ 

Jr 

April  3,  1934 


Honorable  ..olvin  hnglehart 
Prosecuting  Attorney 
treder^ktown 
Missouri 


Dear  Sir* 


Receipt  of  your  letter  dated  April  2,  1934  ie 
acknowledged*  The  letter  is  as  follows: 

"In  this  county, there  is  one  township 
by  the  name  of  Herman  Township.  The 
Justice  residing  there  has  moved  from 
the  township  and  le  residing  In  an  ad- 
joining township.  The  question  has  arisen 
a?  to  whether  he  le  now  Justice  of  the 
oeace  or  whether  the  office  le  vacant. 

1 think  this  matter  le  covered  clearly 
in  section  2164, R.  S.  of  ^o. ,1929,which 
states  that  'whenever  a Justice  of  the 
peace  shall  move  out  of  the  township, he 
shall  deliver  all  flics  and  etc  to  the 
clerk  of  the  county  oourt  wherein  he 
resides. ' 

! omo  member e of  the  court  say  they  have 
read  In  the  f t.Louls-Glofce  Democrat  an 
opinion  from  *he  State  Legal  Dept., 
statin  the  opposite  of  this  and  that 
they  can  live  In  another  township  and 
still  serve  in  the  township  where  elected. 

If  this  Is  true,  please  write  e or  tele- 
phone me  at  once,  as  we  desire  to  fill 
this  appointment  at  once, 

I remain." 


Doubtless  the  opinion  of  this  office  to  which  you 
refer  was  an  opinion  dated  arch  21,  1934  and  had  under  con- 
sideration the  status  of  a county  judge  and  not  that  of  a 
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Justice  of  the  Peace. 

Section  2141  hevised  Statutes  kisrovrl  1929  provides: 

"Ko  person  snail  te  eligible  to  the 
office  of  jus  Ice  of  the  peace  who  Is 
not  a citizen  of  the  United  Statef,who 
shall  not  have  been  an  Inhabitant  of 
this  state  twelve  months  and  of  the  town- 
ship for  which  he  Is  chosen  six  months 
next  before  his  election.  If  such  township 
snail  have  been  so  long  established,  but 
If  not,  then  of  the  township  from  which 
the  sane  shall  have  been  taken." 


Section  2164  In  part  reads i 

"Whenever  a justice  of  the  peace  shall 
resign,  move  out  of  the  township  or  be 
otherwise  disqualified,  he  shall  Imme- 
diately thereafter  deliver  to  the  clerk 
of  the  county  court,  or.  If  In  the  city 
oi  St. Lou is , the  city  register,  all 
dockets,  records,  looks,  papers  and  docu- 
ments appertaining  to  his  office.*  * * " 

t 

i'he  words  "or  be  otherwise  disqualified"  clearly  show 
that  the  moving  out  of  a township  when  any  justice  Is  elected 
or  appointed  la  a disqualification  to  holdln  such  office. 

Section  2165  piovldest 

"The  clerk  of  the  county  court, or  city 
register,  shall  ^.ve  the  person  deliver- 
ing him  such  docket  and  papers  a reee Ipt 
therefor, and  shall  Immediately  thereafter 
cause  the  same  to  be  delivered  to  some 
justice  of  the  peace  of  the  townax.ip  or 
district  in  which  the  vacancy  occurred, 
who  shall  then  be  oossossed  of  all  causes 
remaining  undisposed  of  on  said  dockot,  and 
shall  procaed  to  dispose  of  all  such  causes 
as  if  they  had  been  originally  brought  be- 
fore him. 
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stated! 


In  Aecnem  on  "Public  Of  leers"  Section  458  It  Is 


".here  the  law  thus  requires  the 
officer  to  reside  within  the  district 
which  he  represents,  and  a fortiori 
so  where  It  expressly  declares  that 
his  removal  from  the  district  shall 
create  a vacancy,  a permanent  removal 
from  ho  district  represented  will  be 
deemed  an  abandonment  of  the  office 
and  a vacancy  will  results 

dut  a mere  temporary  removal  for  a 
limited  tlmo  and  with  no  intention 
to  abandon  or  surrender  the  office 
or  to  cease  to  perform  Its  duties, 
will  not  have  this  effect." 


If  the  Justice  of  the  peace  mentioned  by  you  has  per- 
manently removed  his  residence  from  German  township  with  the 
Intention  to  abandon  rxls  residence  In  that  township  then,  from 
the  foregoing,  we  are  of  the  opinion  *hat  he  Is  no  longer  entit- 
led to  hold  or  discharge  the  duties  of  the  office  of  Justice  of 
the  perce  In  German  township.  As  to  whethor  or  not  the  Justice 
has  permanently  moved  his  residence  from  German  township  may 
Involve  a question  of  fact  which  you  or  the  county  court  must 
determine  for  yourselves. 


' ery  truly  yours. 


OILoERT  LAMB 

Assistant  Attorney  General, 


APPHOV  Di 


BUT  'uleZl STRICT — 

Attorney  General. 


OL:  C 


ELSCflOKS:  Board  of  registration  as  now  constituted  in  Jei'farson  . 

City  should  meet  at  least  ten  days  before  the  primary 
in  August  and  make  up  an  alphabetical  list  of  voters 
for  each  precinct. 
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May  15,  1934. 


Hon.  Henry  W.  Ells, 
City  Clerk, 
Jefferson  City,  Mo. 


Dear  Sir: 


This  department  i3  in  receipt  of  your  request  for  an 

opinion  as  to  the  following  state  of  facts: 

* 

"Complying  with  your  advise  over  the 
phone  a few  days  ago,  I am  writing  to 
ask  if  you  will  kindly  give  us  an  opinion 
as  to  whether,  under  the  permanent  regis- 
tration law  as  passed  by  the  last  Legis- 
lature, we  are  required  to  have  this 
permanent  registration  of  voters  before 
the  August  primary  or  should  it  be  after 
the  primary  and  before  the  general  election 
in  November." 

Section  30  of  the  law  relating  to  registration  in 
cities  of  10,000  to  30,000  inhabitants,  as  found  in  Laws  of  Mo.  1933, 
page  239,  provides  (p.249): 

"In  all  cities  and  towns  now  having  a 
board  of  registration,  in  which  the  regis- 
tration of  voters  has  been  had  in  accordance 
to  law,  the  board  of  registrars  duly  elected 
at  the  election  of  November,  1932,  shall 
constitute  the  board  of  registrars  for  said 
city  under  the  provisions  of  this  article 
as  rewritten  until  the  general  eleotion  1934." 

We  are  informed  that  Jefferson  City  has  now  a board  of 
registration,  and  in  view  of  the  foregoing  section  of  the  Act,  this 
board  of  registration  will  continue  to  act  until  the  general  eleotion 
of  1934. 


Seotlon  6a  of  the  1933  law  as  found  in  Laws  of  Mo.  1933, 
page  242,  provides: 


» 
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"Said  Board  of  Registrars  shall  meet 
and  hold  30881 ons  for  the  purpose  of 

registration  of  voters  at  all  the  times 
necessary  as  provided  in  this  act;  which 
said  Board  shall  also  meet  ten  days  prior 
to  any  general,  special  or  primary  election, 
or  any  general,  special  or  primary  city 
election,  for  a period  of  not  to  exceed 
two  days  and  at  least  five  days  before  said 
election  for  the  purpose  of  making  up  an 
alphabetically  arranged  list  of  the  voters 
in  a book  for  each  of  the  precincts  of  each 
of  the  wards  or  districts  of  their  respective 
cities. " 


CCNCI-USI  ON 


In  view  of  the  foregoing  sections  of  the  1933  Aot,  it  le 
the  opinion  of  this  department  that  the  Board  of  Registration  as 
now  constituted  in  Jefferson  City,  Missouri  should,  at  least  ten 
days  before  the  primary  election  in  August,  meet  for  the  purpose 
of  making  up  an  alphabetically  arranged  list  of  the  voters  of 
Jefferson  City  in  a book  for  each  of  the  precincts  in  each  of  the 
wards  or  districts  of  Jefferson  City. 


Respectfully  submitted, 


JOHN  W.  HOFFMAN,  Jr., 

Assistant  Attorney  General 


AP  ROVED : 


m ‘koZTemtxr 

Attorney  General 


JWH: AH 


SCHOOLS:  P^strictions  on  use  by  consolidrted  school  districts 
of  funds  received  from  the  State,  (a)  as  income  from 
the  State  school  fund, and,  (b)  as  State  aid  derived 
from  the  ordinary  revenue  of  the  State. 
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O' 

I'ov  ember  ib3T 


Hon.  ‘elvin  Dngler-rt, 
rosecoting  Attorney  -adison  County, 
Fre  ericktown,  Issouri . 


Dear  sir: 


A request  for  en  opinion  lies  been  received  from  you 
under  date  of  .October  2,  such  request  being  in  the  follow- 

ing terms: 


"Please  give  me  your  opinion  of  the  following  in- 
quiry according  to  the  following  stite  of  facta; 
Conaolid  ted  Hat.  :io.,  i,  of  ladison  County, 

Missouri  *r»a  organized,  under  section  *3td  IV*  3 of 
Mo*,  15*22 , and  is  now  o.  ©rutin  under  said  seotion 
in  regard  to  tho  state  aid  received  by  said  school. 
The*,  are  voting  a tax  rate  of  ,1.00  on  © ch  hun- 
dred dollars  valuation  and  they  should  receive 
fifty  dollars  per  pupil  in  average  daily  at  tend- 
ance during  the  preceding  yeur  for  teachers  and 
incidental  expenses.  Of  course  the  state  is  unable 
to  pay  this  amount  at  this  time  but  a certain  per 
cent  is  paid. 

I have  boon  cs  «*d  this  question;  "Is  the  amount  of 
monies  thet  this  school  district  reoe'ves  from  the 
state  to  be  divid-oc  between  the  teac  ©rs  ar.d  1 sol- 
do rtal  expenses  of  the  scuool  according  to  section 
S36o  or  is  it  to  be  governed  by  section  3S33,  which 
provides  thrt  * all  moneys  arising  from  texution 
sh f;ll  be  paid  out  only  for  the  pur  osea  for  which 
it  was  levied  and  collected;  but  the  Income  from 
state,  county  and  township  school  funds  shall  be 
applied  only  to  the  payment  of  iaachar*a  warrants’  ’? 

it  see  ".a  that  the  2tat  >t*,  of  ducatioa  hit 
informed  t is  district  thet  section  2233  prevails, 
but  I do  not  believe  that  the  tute  nopt.,  of  duce- 
tion  Vnows  that  ssid.  district  is  o;>or  ting  under 

section  tSbu*  If  you  have  pre  •■•red  t n opinion  for 
the  . tete  let.,  of  ducatlon  or  this  qu  stion, 
plosse  mail  me  a copy  1 lately*  I remain," 


2.  Hot.  ’alvin  .nglehart. 


November  14,  1854 


It  would  seem  to  ue  that  the  person  ask  lug  the  quest ion 
presented  in  your  letter  wes  not  entirely  clear  as  to  the  dis- 
tinction between  the  income  of  school  districts  fro:?  the  permanent 
public  sohool  fund  and  the  income  of  such  school  districts  frora 
the  ordinary  revenue  of  the  htete.  e shall  endeavor  to  point  out 
the  constitutional  and  statutory  provisions  w ie?  indicate  that 
these  tv o sources  of  ircnr.e  are  separate  and  distinct. 

1 

incomes  mm  stats  umas  dis  Tiaauxat  he  ybou 

INC C/i 5 I/iRrVhi)  AS  CRDISONY  RaViMUi;. 

R.  £ • liiaaourl,  1028,  section  8255,  pro\  ices  in  part  as 

follows; 

"All  moneys  arising  frora  taxation  shall  be  paid 
out  only  for  the  purposes  for  which  they  were 
levied  and  collected;  but  the  income  from  state, 
county  and  township  funds  shall  be  ap: lied  only 
to  the  payment  of  teachers*  warrants," 

and  is  included  In  Chapter  57  of  such  statutes  within  Article  2, 
which  Article  contains  la -5e  applicable  to  all  classes  of  schools. 
If  in  such  statute  the  phraa©  "Income  from  state  * * * funds'*  de- 
scribes all  the  money  which  the  several  school  districts  receive 
from  the  iitate  for  the  support  of  their  schools,  then  t:  is  statute 
would  require  on  its  face  that  all  the  money  received  by  a school 
district  from  the  state  should  be  used  to  pay  teachers*  warrants. 
This,  however,  is  not  the  meaning  of  such  section. 

Jectlon  6 of  Axtiolc  aI  of  the  Constitution  of  is  ourl 
provides  es  follows: 

"Public  school  fund,  frora  whence  derived,  not  to 
be  diverted.—  The  rcceeds  of  ell  lanes  that  have 
been  or  hereafter  may  be  granted  by  the  i ni  ted 
r>tctaa  to  thia  State,  and  not  otherwise  appro- 
priated by  this  otate  or  the  United  States;  also, 
all  moneys,  stocks,  bones,  Isnds  and  other  property 
now  belonging  to  sny  ;.tsts  fund  for  purposes  of 
education;  also,  the  net  proceeds  of  ell  sales  of 
lands  and  ot' er  property  and  effects  that  may  accrue 
to  the  Jtate  by  esc} eat,  from  unclaimed  dividends 
and  distributive  s&ares  of  th*  estates  of  deceased 
persons;  also,  any  proceeds  of  the  sales  of  the  pub- 
lic lands  which  may  have  been  or  hereafter  may  be 
paid  over  to  this  State  iif  Congress  will  consent 
to  such  appropriation) ; also,  all  other  g.ronte , 
gifts  or  devises  thst  have  been,  or  > arenfter  may 
be,  m de  to  this  State,  and  not  otherwise  appro- 
priated by  tho  tate  or  the  terns  of  the  grant,  gift 
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or  devisa,  shall  bo  paid  into  the  Mete 
treasury,  end  securely  invested  am  sacredly 
precerved  s a public  sc' ool  Turn;  the  annu- 
al income  of  whlol  Tund,  r,<yCth»;r  Hti  co 
much  of  the  ordinary  revenue  of  the  .tate  ua 
may  be  by  lav*  3et  spari  for  t*  t"  urroro.  sha"  1 
t»e  faithfully  appropriated  for  establish'.  tg  end 
maintaining  the  free  public  schools  end  the 
Jtate  University  in  this  article  provided  for, 
and  for  no  other  uses  or  purposes  whatsoever." 

From  t>  is  constitutional  provision  it  is  apparent  t' et  the  school 
districts  have  two  sources  of  income  from  the  tfite,  fir8t,  the 
income  fron  the  jor  .anant  aonool  fund,  a*d  second,  thet  percentage 
of  the  ordinary  revonuv.  of  the  i'tate  aa  may  be  by  law  set  apart 
for  tt it  purpose,  and  another  const! tutio  al  ,r  vision  fixing  a 
minimum  amount  is  faction  7 of  .jrticle  Al  which  rovides  as  follows: 

"Deficionoy,  how  provided  for--mlni~um  from  ..tate 
revenue.—  In  case  the  ub^ic  scool  fund  now  provided 
and  sot  c.  rt  by  law,  fo.  sup  ort  of  free  pub- 

lic schools,  a all  be  insufficient  to  sustain  a free 
aonool  at  l^ast  four  months  in  every  year  in  etch 
school  district  in  this  Ctatc,  th<  Geneml  Asae  bly 
may  provide  for  such  deficiency  in  accordance  with 
section  eleven  of  the  article  on  revenue  ano  taxation; 
but  in  no  case  shall  there  be  set  epart  less  than 
tventy-five  per  cent  of  the  ftate  revenue,  exclusive 
of  th  : interest  and  sinking  fund,  to  be  applied  annu- 
ally to  the  support  of  the  ; ublio  schools." 

Fro  t‘ ese  provisions  it  is  demonstrated  that  the  provi- 
sions of  Jection  S232, above  quoted,  mean  that  it  is  the  income  from 
the  permanent  school  fund  which  cm  he  used  only  to  pay  teac  ers* 
warrants  end  thet  eotion  9PZZ  does  not  atteaot  to  restrict  the 
money  received  by  school  districts  derived  from  ordinary  revenue  to 
be  exr®nde<*  only  for  the  mvment  of  teachers*  *'rmnta.  for  further 
coaflraetlon  of  ibis  llstiiic'-ion  s^e  ' . a.  lssourl,  l!J2v,  Chapter 
57,  ^rticio  24,  which  contains  provisions  deolln^  \itn  the  nendliag 
of  the  rerun  nt  tate  school  fund,  and  also  see  Lows  of  1&35,  page 
24,  which  shows  the  disposition  of  the  Income  from  th-  perrr 
school  fund,  ith  which  compare  the  ..ct  on  page  26  w*  ich  at  owe  the 
disposition  of  th  t pert  of  the  ordinary  revenue  to  be  distributed 
for  tv 8 support  of  schools. 


II 

RIkJT  ICTIO.iS  ON  Ut>2  OF  STATS  MCNuY 
DERIVED  FROM  0*  DIN/’T  INCOME. 

Although  ection  1232,  atove  quoted,  requires  the  income 
from  the  perrai  nent  school  fund  to  ha  usee  to  pay  teachers*  warrants, 
there  is  no  statutory  provision  similarly  restricting  the  use  of  in- 
come derived  by  school  districts  from  the  ordinary  revenue  of  the 
ftate.  furthermore,  B«  8«  1 iesouri,  1V29,  ..ection  S36tJ,  provides 
in  part  sc  follows? 
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” Vhenevjr  any  cone-olid*  ted  school  district 
votes  one  hundred  oer.ta  on  the  one  hundred 
dollars  «:  sensed  valuation  fox-  tc?  chars*  fgtd 
Incidental  purpoa&a  end  the  proceeds  of  sale 
tax  to/?ethc  r with  the  oatl  a tad  amount  from 
county,  townehip,  and  state  funds  und  cash  on 
hand  amount  to  loss  than  fifty  do  liar a per 
-upll  In  average  daily  attendance  during  the 
preceding  year  for  teachers  and  incidental  ex- 
penses, the  state  a perintendent  of  achools 
shall  each  yoer  before  ap  - tioning  tha  public 
school  fund  set  aside  and  apportion  to  each 
euch  district  a sum  sufficient  to  enable  said 
dlstriot  to  ^i  -end  fifty  dollars  ar  yeer  -,er 
child  in  a«aro,-#  daily  i tendance. '* 

The  substsnre  cf  t is  provision  seems  to  be  that  if  the  amount 
derived  from  looal  trsstion  for  teachers*  and  Ini lde-nt.*!  purposea 
does  not  come  up  to  fifty  dollars  cr  pupil,  the  difference  shall 
be  made  fro-c  the  public  sohool  fund,  and  the  phrasing  end  puri  oee 
of  thia  statute  *oulo  seea  to  indie,  to  that  f«re  such  e difference 
Is  made  up,  the  difference  as  received  from  the  otate  should  be  used 
for  the  sane  pur  oses  for  w io:  the  seine  amount  would  have  been  usud 
’ ad  local  taxation  bean  sufficient  to  cov&r  it,  no  auch  inference 
In  our  opinio-  would  levell  in  the  ■ bsonce  of  any  contrery  consti- 
tutional or  statutory  rori  ion. 

In  conclusion,  it  is  our  opinion  that  although  money  re- 
ceived by  a ooneolld  tec  school  district  froc  th  .tule  as  the  income 
from  the  permanent  htete  sch  ol  fund  can  bo  used  only  for  the  payment 
of  teachers*  ..arrant*  under  . Missouri,  13*29,  action  iro3,  thet 
uch  seotion  9233  in  Imposing  auch  u restriction  If  npplicablj  only 
to  inoome  from  the  permanent  ■ tete  sohool  fund  s id  not  to  jOr4ey  re- 
ceived by  s consolldfted  school  dietrict  from,  the  otete  whioh  is 
not  i.erived  from  auch  incime  hut  is  derived  from  ordinary  rovenuo  of 
the  tate,  *nu  that  where  money  is  received  from  the  letter  source 
under  section  93So,  such  snoney  cmi  be  uced  for  iucKentel  purposes 
ec  well  e.s  for  th  payrr.  nt  of  torchere. 


Very  truly  yours, 


_D  H.  UI.LaH 

Assistant  Attomcy-Oencral 

A;  r ROVr„P: 


n^y  n I.TiIC  • 

ttorney-G'  neral 


MOTOh  VEHICLE  LA'* 


Sufficiency  of  statutory  penalty  for  operat- 
lng  a motor  vehicle  on  highways  without  license 
plates. 


I \ 

/j  ' i -j 

Larch  7.  19.54. 
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Hon.  J.  norr  Krlng 
Prosecuting  Attorney 
Grant  City.  Missouri 


Dear  3ir; 

.Ye  acknowledge  receipt  of  your  letter  of  February  13. 
1934.  enclosing  copy  of  an  Information  and  Motion  to  uaeh.  -?htch 
letter  is  as  follows: 

"Enclosed  you  will  pleas*,  find  a copy  of  the 
information  filed,  charging  defendant.  Harold 
Hass,  of  the  crime  or  driving  & car  without 
license  plates.  You  will  also  please  find  a 
motion  to  quash  which  is  filed  in  this  cause. 

The  court  is  sustaining  the  motion  to  quash  upon 
the  grounus  that  tne  information  is  insufficient 
not  in  any  way  tut  upon  the  grounds,  ae  I under- 
stand him.  that  the  crlue.  being  uncer  section 
C of  Lection  7770,  ana  the  penalty  being  a 
general  penalty  and  proper  ting  to  cover  all  pro- 
visions, the  act  which  penalty  Is  provided  in 
section  77b6,  Lection  0 In  to  general. 

In  other  words  this  motion  to  quash  Is  sustained 
on  the  grounds  that  there  16  no  penalty  provided 
by  law  for  operating  a motor  vehicle  without 
license  plates  thereon.  Our  court  will  ne  in  session 
until  about  the  32nd  of  this  month.  I would  like 
to  kno*  what  you  think  as  to  wee' her  this  esse 
should  be  appealed?  I realize  that  this  Is  not 
giving  very  much  tia.e  for  consider. tion  of  the 
cnee,  but  1 must  take  an  appeal  at  that  time.  Of 
course,  I would  not  be  the  one,  I take  it,  who 
would  appear  In  the  Appellate  Court  and  In  as 
much  at  you r department  does  I would  like  to  have 
your  suggestions  on  the  matter.  •♦»•••« 


Hem.  J.  Dorr  r.w  in* 
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March  7,  1934 


The  enclosed  information  is  as  follows: 

" J.  Dorr  Ewing,  Prosecuting  Attorney,  within 
ana  for  the  County  of  ftorth  ana  state  of  Missouri, 
being  first  duly  sworn,  on  his  oath,  informs 
the  court  that  at  the  County  of  forth  ana  state 
of  Missouri,  on  the  2nd  day  of  November,  A.  D. 

1933,  one  -arid  Hass  did  wrongfully,  wilfully 
ana  unlawfully  drive  and  operate  an  automobile, 
to-wit:  One  Pod-=l  "T*  rora  rar,  on  the  roads 
ana  highways  of  the  state  of  Missouri  without 
hawing  at  said  time  upon  tne  front  and  rear 
thereof  license  plates  Issued  by  the  Secretary 
of  St^te  of  Hiesouri  for  the  year  1933;  against 
the  peace  and  dignity  of  the  state." 

The  enclosed  Motion  to  '^uash  is  as  follows; 

"ao»  comes  defendant  and  iaowes  the  court  to 
ciuaah  the  information  herein,  for  the  reason 
that  it  does  not  charge  a crime  unuer  the  laws 
of  the  state  of  Missour  i.  * 

Section  777U  ft.  3.  Mo.  1929,  paragraph  C applying  to  the 
re. istretlon  of  license  plates  of  motor  vehicles  reads  as  follows; 

•(c)  LT.ry  motor  vehicle  or  trailer  shall  at  all 
times  have  displayed  the  registration  plates  issued 
b>  the  commissioner , entirely  unobseuxed,  un- 
obstructed, all  parts  thereof  plainly  visible  ana 
ti.pt  reasonably  clean,  and  so  fastened  as  not  to 
swing.  On  all  motor  vehicles  one  pl&te  shall 
be  displayed  on  the  front  and  the  other  on  the 
rear  of  such  motor  vehicle,  not  lesE  than  eight 
nor  more  than  forty-eight  Inches  above  the  ground, 
except  th  t on  trailers,  motorcycles  and  cnotor- 
trlcycles  one  plate  shall  be  so  displayed  on  the 
rear  thereof. 

Section  7766  R.  S.  Mo.  1929,  paragraph  P,  referring  to 
the  penalty  of  the  Infringement  of  the  above  section  reads  r-s  follows: 


Hon.  J.  Dorr  Kmlng 
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* (dj  Any  person  wno  violates  any  of  the 
other  provisions  of  this  article  shall, 
upon  conviction  thereof,  oe  punished  by  & 
fine  of  not  less  than  five  dollars  (*5.0CJ 
or  more  than  five  Luna: ed  dollars  (jbOU.OO) 
or  by  imprisonment  In  the  county  jail  for  a 
term  not  exceeding  two  years,  or  oy  both  such 
tine  and  imprisonment. " 

From  the  substance  of  your  letter  It  would  seem  that 
the  motor  vehicle  las  as  It  relates  to  driving  on  the  highways  with- 
out license  plates,  and  its  provision  for  penalty  for  violation  of 
same  Is  attached,  because  the  penalty  provided  Is  said  to  be  too 
general— that  Is,  the  penalty  Is  sala  to  be  so  general  that  It 
cannot  oe  reasonably  said  to  apply  as  a punishment  for  the  failure 
to  act  as  the  la*  prescribes. 

It  is  true,  that  a statute  which  fixes  a crime  should 
leave  nothing  to  conjecture,  not  even  the  punishment  as  prescribed 
Oy  la*.  fhe  law  should  be  complete  ana  definite  in  all  of  its  pub- 
stantive  elements.  It  Is  furtner  true,  that  in  the  motor  vehicle 
act  the  Legislature  provided  in  Section  7770,  paragraph  C,  R.  S. 
mo.  1939,  that  no  person  6hnll  drive  on  the  highways  without  first 
obtaining  the  proper  state  license,  ana  then  later  in  the  act,  In 
Section  7706,  paragraph  D,  R.  6.  Mo.  1939,  the  Legislature  pro* 
video  for  the  punishment  for  the  violation  of  the  provisions  of 
the  act.  in  this  latter  section,  the  Legislature  fixed  the  punish- 
ment for  violating  specific  parts  of  the  Act  ana  provided  that  It 
oe  a mlsaetceanor  for  violating  any  of  tne  other  provisions  of  the 
aot.  By  providing  a punishment  for  any  of  the  other  provisions  of 
the  aot,  It  Is  reasonable  to  conclude  that  they  meant  the  pro- 
visions other  than  the  ones  where  they  had  already  fixed  the  punish- 
ment, and  contained  In  the  provisions  of  (a),  (b)  ana  (c)  of  the 
seme  'Jectlon. 

pur  supreme  Court  said  In  State  vs.  Howell,  396  S.  *. 

370,  1.  c.  371 ; 317  Mo.  330: 

*•  • • *lt  is  entirely  proper  for  the  Legisla- 
ture to  pjesorlbe  different  punishments  for 
different  xlnus  of  offenses,  and  we  know  of  no 
authority  or  principle  which  sould  prevent  -he 
Legislature  from  Inclining  in  th>-  same  statute 
different  offenses  of  the  stunt  general  character. 

* * * *TLe  range  of  punishment  may  very  »lth 
the.  gravity  of  tne  offense  In  . uct.  lualvluuel 
case.*  ♦•••<• 


Hoa.  J.  Dorr  3>tng 
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It  seems  to  us  that  in  the  case  at  bar  the  contention 
that  the  punishment  as  fixed  by  the  legislature  la  to  general 
ie  not  sell  founded. 

It  is  the  o lnlon  of  this  of rice  that  the  information 
as  filed  is  in  the  language  of  the  statute  and  is  sufficient  in 
form  and  eucst&nce.  It  is  our  furtner  o in1 on  that  the  otlon 
to  xuseh  as  presented  by  Defendant  snouid  be  overruled. 


Respectfully  submitted. 


*M.  OR"  8 AVI  1X3, 
assistant  attorney  General. 


>»ppov*:r): 


"hTT  ~ud~UTTTT, 

Attorney  G-neral. 


*03:MH 


COUjS'CY  WARRANTS: 


Acceptable  in  payment  of  taxes  - supplemental 
to  opinion  rendered,  to  M.E.  Montgomery  10/17/33 


Hon.  John  A.  Eversole, 
Prosecuting  Attorney, 
Washington  County, 
Potosi,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  February  21,  1934,  which  is  as  follows: 

"The  county  court  of  Washington  County, 

Missouri  wishes  to  know  if  the  county 
collector  is  compelled  to  take  county 
revenue  warrants  in  payment  of  county 
taxes  under  the  new  budget  law.  Here- 
tofore a warrant  Issued  in  December 
could  be  paid  on  taxes  when  there  were 
January  and  February  warrants  unpaid." 

On  October  17,  1933  an  opinion  was  rendered  by  this 
department  to  the  Honorable  M.E.  Montgomery,  Prosecuting  Attorney 
of  Scott , County,  relating  to  warrants  being  acceptable  in  payment 
of  taxes.  As  this  opinion  bears  on  your  question,  we  are  enclos- 
ing copy  of  the  same. 

You  will  note  that  Sec.  9911,  R.S.  Mo.  1929,  quoted 
in  the  enclosed  opinion,  was  not  repealed  directly  or  by  impli- 
cation. Under  the  new  Budget  Law,  Laws  of  Mo.  1933,  page  351, 
Sec.  22,  it  is  provided  as  follows: 

"All  laws  or  parts  of  laws  and  expressly 
sections  9874,  9985  and  9986  in  so  far 
as  they  conflict  are  hereby  repealed." 

Washington  County  being  a county  of  less  than  50,000 
Inhabitants,  the  first  eight  sections  of  the  now  Budget  Law  are 
applicable  thereto.  We  have  perused  Laws  of  1933,  pages  340  to 
346,  inclusive,  and  find  no  provisions  which  would  conflict  with 
Sec.  9911,  supra. 


Hon,  John  A,  'Tors  ole 
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In  section  8,  Laws  of  Mo.  1933,  page  346,  the  following 
sentence  appears  In  parenthesis: 

•This  shall  not  apply  to  warrants 
lawfully  Issued  for  accounts  due 
for  prior  year,  lawfully  payable 
out  of  funds  for  prior  years  on 
hand,” 

By  this  sentenoe  we  interpret  the  same  to  be  the  intention  of 
the  Legislature  that  warrants  are  to  occupy  the  same  position  as 
formerly  . 


Respectfully  submitted. 


OLI  IV-R  *.  H0L3H, 
Assistant  Attorney  General. 


AP^ROVSD: 


TW  “c-Tmieg, 

Attorney  General 


OWN: AH 
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AT  CT  IGNORE: 


Only  residents  of  the  State  may  engage  in 
business  or  trade  of  auctioneering. 


uonorable  J . Dorr  -w’ng 
Prosecuting  Attorney 
Oront  City,  ...iasouri 


3-2-L 

march  20,  1954 


Dear  Lr,  wing* 


This  is  to  acknowledge  your  letter  os  follows* 

"I  have  bean  handed  a copy  of  the  opin’ on 
of  your  department,  bearing  date  Zeeember 
22nd,  addressed  to  don,  N.  h.  Aldrich,  re* 
latlve  to  forelpqa  auctioneers* 

Is  It  the  opinion  of  your  department  that 
such  foreign  auctioneers  are  violating 
the  provisions  of  section  13727,  K,  S*  of 
do*, 1929,  In  selling,  ’livestock  agricul- 
tural productions,  farming  utensils  and 
household  and  kitchen  furr.lturo  sold  In 
the  county  of  the  owuere  residence* ’ ,the 
auct  oneor  not  ha v lag  resldod  in  this 
state  at  all* 

In  other  words  does  this  section  apply  to 
auctioneers  who  deal  exclusively  in  the 
sole  of  exempt  property,  the  auctioneer 
being  a non-resident  of  this  state*  1 am,” 


t.B  are  attaching  hereto  copy  of  opinion  referred 
to  In  your  letter  because  we  assume  you  do  not  have  same  for 

your  flies* 


Section  13727  W*  S*  1929  provides* 

”l»o  person  shall  be  permitted  to  soil 
any  property  at  auction  of  any  kind 
unless  he  shell  have  resided  In  this 
state  six  months  next  preceding  the 
time  of  making  a >plicatlon  for  license," 


Honorable  J.  Dorr  wing 
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Chapter  111  ueals  with  public  auctl onoers ,ar.d  a 
reading  of  said  chapter  shows  that  the  legislature  In' ended  to 
do  two  things,  first,  regulate  and  license  public  auctioneers, 
and  second,  collect  duty  by  virtue  of  such  trade  or  business. 

The  regulation  primarily  Is  to  assure  to  the  state  tho  duty 
levied  upon  the  proceeds  of  sll  sales  made  at  public  auction, 
and  In  the  same  chapter  certain  property  Is  exempt  from  the 
payment  of  duty.  However,  In  reading  Section  13727  R.  S.1929, 
supra.  It  Is  very  definite  In  that  It  says  that, 

nNo  person  sliall  be  permitted  to 
sell  property  at  auction  of  any 
kind.* 

The  statute  does  not  say  that  a perron  may  sell 
proporty  ot  auction  eubjoct  to  duty  as  does  Section  13718. 

In  your  inquiry  you  state  that  foreign  auction- 
eers, namely,  those  tlat  do  not  reside  In  this  state,  sell 
products  that  are  exempt  under  Section  1373?  from  the  payment 
of  duty  and  you  wish  to  know  If  sold  * foreign  auctioneers* 
hove  to  have  a license. 

It  Is  our  opinion  that  such  person  who  sells  Drop- 
orty  at  auction  of  any  kind  must  have  a license.  rte  call 
your  attention  to  the  conclusion  on  page  4 of  the  attached 

oplr ion,to-wi t ; "iven  if  these  parties  from  Iowa  desired  to  be 
licensed  they  could  not  be." 


Very  truly  youre. 


James  L.  Horn  hostel 
Assistant  / ttorney  General, 


A ReV.Di 


mrze/itmcr 

Attorney  General 


JLHlLC 


NOTARIES  PUBLIC: 


Acknowledgments  executed  by  said 
notary  in  the  name  in  which  she  was 
commissioned,  but  who  was  at  the 
time  married,  are  legal,  valid  and 
binding . 


OPINION  NO.  26 


April  26,  1931* 


Honorable  John  A.  Eversole 
Prosecuting  Attorney 
Washington  County 
Potosi,  Missouri 


| FILED 


Dear  Sir: 

This  is  to  acknowledge  your  request  for  an  opinion  on  the 
following  facts: 

"There  was  a woman  resident  of  this  county 
who  was  duly  qualified  and  commissioned  a 
notary  public.  She  was  single  at  the  time, 
her  commission  being  in  her  maiden  name. 

After  being  so  commissioned  and  entering 
upon  her  duties,  she  married.  She  kept  her 
marriage  secret  for  some  time.  During  this 
time  (that  she  was  married)  she  notarized 
and  took  acknowledgments  to  many  deeds, 
deeds  of  trust,  and  other  papers. 

"The  opinion  I would  like  to  have  from  your 
department  is  whether  or  not  the  fact  that 
these  deeds,  deeds  of  trust  and  affidavits 
were  acknowledged  by  such  person  as  above 
stated,  and  in  her  maiden  name,  makes  the 
acknowledgments  illegal  or  affects  the 
validity  of  such  instruments." 


I. 


Chapter  80,  R.  S.  Mo.,  1929,  relates  to  notaries  public,  and 
Section  11738  of  that  chapter  provides,  among  other  things,  that 
the  Governor  shall  appoint  and  commission  notaries  public;  that 
each  such  notary  shall  hold  office  for  four  years,  and  in  order 
to  be  appointed  one  must  possess  the  qualification  of  being  twenty- 
one  years  of  age  or  over,  and  a citizen  of  the  United  States  and 
of  the  State  of  Missouri. 


Honorable  John  A.  Eversole 
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Section  117**2  provides  that  a notary  public,  before  entering 
upon  his  (her)  duties,  shall  subscribe  to  an  oath  and  file  a bond. 
Thus,  one  being  appointed  and  being  commissioned  a notary  public, 
holds  an  office,  with  the  powers  and  duties  of  administering 
oaths  and  taking  acknowledgments. 

"Women  in  Missouri  have  been  licensed  as  at- 
torneys at  law  by  the  Supreme  Court . They 
have  for  years  been  recognized  as  eligible 
to  hold  office  as  notary  public." 

State  ex  rel.  Crow  v.  Hostetter,  137  Mo.  636, 
l.c.  6M8. 

The  question  for  determination  being,  does  the  mere  fact  that 
a woman  who  is  commissioned  as  notary  public  forfeit  her  commis- 
sion by  marriage? 

We  do  not  find  any  decisions  of  our  courts  on  this  question. 

In  Elizabeth  Heights  Realty  Company  v.  Schaffer  (Court  of 
Chancery  of  New  Jersey),  1*17  A.  5*11,  l.c.  5**2,  the  courts  said: 

"The  affidavits  relating  to  service  of  notices 
to  redeem  appear  to  have  been  taken  before  one 
Mabel  Seibert,  who,  by  such  name,  was  commis- 
sioned a notary  public  of  New  Jersey.  She  was 
married  on  August  16,  1919.  The  jurat  to  the 
affidavits  purporting  to  be  proofs  of  service 
and  nonredemption  were  signed  by  her  as  Mable 
Seibert  Graff,  notary  public.  In  the  absence 
of  statutory  authority  the  person  commissioned 
as  notary  public  under  the  name  of  Mabel  Seibert 
was  unauthorized  to  sign  her  name  to  jurats  to 
affidavits  as  'Mabel  Seibert-Graff , Notary  Pub- 
lic,' and  consequently  the  purported  affida- 
vits must  be  regarded  as  a nullity.  Women  may 
be  appointed  and  commissioned  as  notaries  pub- 
lic (3  Comp. St.  1910,  p.  3761,  par.  211),  but 
they  can  only  act  as  such  in  their  name  as  ap- 
pointed and  commissioned.  I am  constrained 
to  consider  that,  if  the  Legislature  contem- 
plated the  continuance  of  authority  of  a feme 
sole  appointed  notary  public,  after  her  mar- 
riage, legislation  would  have  been  enacted 
such  as  relates  to  women  appointed  and  commis- 
sioned as  masters  in  chancery  and/or  attorneys 
or  counsellors  at  law." 

The  same  case  was  appealed  to  the  Court  of  Errors  and  Appeals 
of  New  Jersey,  158  A.,  *102,  and  that  court  overruled  same,  hav- 
ing this  to  say  as  concerning  notaries  public. 


Honorable  John  A.  Eversole 
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"The  other  point  is  that  the  affidavit  itself 
was  vitiated  because  the  notary  public  who 
signed  the  Jurat,  and  happened  to  be  a woman, 
had  married  subsequent  to  being  commissioned 
as  an  unmarried  woman,  and  therefore  (so  runs 
the  argument)  was  disqualified  at  the  time  of 
taking  the  affidavit  from  so  doing.  We  con- 
sider that  both  these  points  are  entirely 
without  substance. 

" * * * However,  it  may  be  well  to  say  with 
respect  to  the  married  notary  that  we  are 
unable  to  follow  the  argument  of  counsel  to 
the  effect  that  where  a married  woman  has  been 
commissioned  as  a notary,  she  vacates  that  com- 
mission by  marriage.  In  the  absence  of  some 
statute  in  that  regard,  we  should  say  that 
such  a doctrine  is  unwarranted  in  law,  espe- 
cially in  these  modern  days." 

" * * * This  conclusion  leads  to  a reversal 
of  the  decree  and  a dismissal  of  the  bill  so 
far  as  affecting  the  tracts  now  in  dispute." 

Section  117*41,  R.  S.  Mo.  1929,  provides,  in  part,  the  fol- 
lowing : 

"Every  notary  public  shall  provide  a notarial 
seal,  on  which  shall  be  inscribed  his  name, 
the  words  'notary  public',  the  name  of  the 
county  or  city,  if  appointed  for  such  city. 

» * * * No  notary  public  shall  change  his 

seal  during  the  term  for  which  he  is  appointed. " 

We  assume  that  the  notary  public  in  question  had  a seal,  in 
accordance  with  the  above  section,  l.e.  had  her  name  on  such.  You 
state  that  when  she  notarized  these  papers,  after  her  marriage, 
she  signed  her  maiden  name,  and/or  the  name  in  which  she  was 
commissioned . 


II. 

In  Wilson  v.  Kimmel,  109  Mo.  260,  l.c.  263,  the  court  said: 

"Although  Mr.  Bonney  was  an  alien,  and,  there- 
fore, did  not  possess  the  qualifications  to 
hold  the  office  of  a notary  public,  still  it 
does  not  follow  that  his  acts  as  such  officer 
are  void.  » * * * The  law  is  well  settled  that 
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the  acts  of  an  officer  de  facto  are  valid  so 
far  as  they  concern  the  public  or  the  rights 
of  third  persons  who  have  an  interest  in  the 
things  done.  Their  official  acts  cannot  be 
impeached  collarterally . 

" * * * Here  Mr.  Bonney  was  duly  commissioned 
a notary  public,  and  he  qualified  by  giving 
bond  as  the  law  required;  he,  therefore,  had 
color  of  title  to  the  office,  and  though  he 
did  not  possess  the  qualifications  to  hold 
the  same  still  he  was  a de  facto  officer,  and 
his  acts  as  such  officer  are  valid.  Any  other 
rule  would  undo  official  acts,  upon  the  valid- 
ity of  which  the  parties  interested  therein 
had  and  have  a right  to  rely,  and  would  pro- 
duce the  most  disastrous  results.  The  objec- 
tion to  the  acknowledgment  is,  therefore, 
overruled . " 

Also  in  Willimas  v.  Lobban,  206  Mo.  399,  l.c.  407,  the 
court  said : 

"But  even  if  timely  objection  had  been  made, 
we  think  there  is  no  merit  in  the  point.  The 
official  seal  of  the  notary  was  attached  to 
the  deed  and  it  is  said  in  Devlin  on  Deeds 
(2  Ed.),  section  501:  'An  abbreviation  of  the 
official  name  of  the  officer  taking  the  ac- 
knowledgment is  sufficient.  . . . The  letters 
'N.P. ' are  sufficient  to  show  that  the  officer 
beside  whose  name  they  are  written,  is  a notary 
public.'  And  we  may  add,  especially  where  the 
officer,  as  in  this  case,  certified  that  he 
affixed  his  official  seal  at  his  office,  etc. 

And  that  seal  shows  he  was  a notary  public." 

In  Kansas  City  & Southeastern  Railway  Co.  v.  the  Kansas  City  4 
Southwestern  Railway  Co.  et  al.,  129  Mo.  62,  l.c.  68,  the  court 
held : 


"Neither  of  the  points  made  are,  in  our  opin- 
ion, sound,  as  legal  propositions.  The  fact 
that  a notary  does  not  certify  when  his  term 
will  expire,  nor  where  he  lives,  does  not, 
in  the  least,  destroy  the  effectiveness  of 
the  deed,  to  which  he  certifies  an  acknow- 
ledgment . " 
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Corpus  Juris,  Vol.  46,  p.  506,  Art.  15,  has  this  to  say  con- 
cerning the  notaries  de  facto: 

"Generally  a person  acting  as  a notary  under 
color  of  authority  with  public  acquiescence 
is  held  to  be  a notary  de  facto,  and  as  to 
the  public  and  third  persons  his  acts  are 
valid  and  cannot  be  attacked  collaterally. 

The  principle  that  ineligibility  to  hold  an 
office  does  not  prevent  the  ineligible  incum- 
bent, if  in  possession  under  color  of  right 
and  authority,  from  being  an  officer  de  facto, 
with  respect  to  his  official  acts,  in  so  far 
as  third  persons  are  concerned,  has  been  ap- 
plied to  one  who  is  appointed  and  acts  in 
good  faith  as  notary,  but  who  is  ineligible 
or  disqualified  to  act  as  such  by  reason  of 
alienage,  sex,  or  interest,  or  by  acceptance 
of  another  office,  even  though  his  office  as 
notary  is  hereby  'vacated*  under  the  stat- 
ute, or  by  reason  of  being  an  officer  or  stock- 
holder in  a corporation  in  violation  of  a stat- 
ute; or  one  whose  commission  is  defective,  or 
who  is  holding  over  after  expiration  of  his 
term,  or  who  has  failed  to  file  his  bond, 
take  the  oath  of  office,  or  otherwise  comply 
with  directory  provisions  of  the  statute;  but 
in  general  no  one  can  be  a notary  de  facto 
without  color  of  authority.  It  is  well  set- 
tled that  a mere  usurper  is  not  an  officer 
de  facto;  and  the  position  depends  upon  a 
continuing  exercise  of  the  office,  a single 
official  act  not  being  enough." 

III. 

From  the  above  and  foregoing,  it  is  our  opinion  that  the 
acknowledgments  executed  by  said  notary  in  the  name  in  which  she 
was  commissioned,  but  who  was  at  the  time  married,  are  legal, 
valid  and  binding. 


Respectfully  submitted. 


JLH : Id 
APPROVED 


JAMES  L.  HORNBOSTEL 
Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  General 


NEPOTISM:  Under  Section  13  of  Article  XIV  of  the  Constitution, 

SCHOOLS:  director  who  appoints  relative  related  within  the 

fourth  degree  forfeits  office  and  teacher  so  elected 
cannot  enforce  contract  against  the  district. 


September  21,  193 ^ — 

FILED 

Mr.  John  A.  Eversole 

Prosecuting  Attorney  — 

Potosi  , Missouri 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

"Will  your  office  please  furnish  me  with 
an  opinion  relative  to  the  provision  of 
Section  13  of  Article  XIV  of  the  Constitu- 
tion of  Missouri,  pertaining  to  the  appoint- 
ment of  a school  teacher  within  the  fourth 
degree  of  relationship  to  the  school  di- 
rector who  makes  the  appointment. 

"I  desire  to  know  whether  or  not  a school 
teacher  who  has  been  employed  by  the  school 
director,  who  is  within  the  fourth  degree 
of  relationship  can  collect  her  salary  as 
such  teacher,  or  is  the  appointment  void  as 
a penalty  for  violation  for  part  of  the  Con- 
stitution as  well  as  that  provision  making 
the  school  director  who  makes  such  appoint- 
ments to  forfeit  his  office.  That  part  of 
the  Constitution  in  connection  with  Section 
6529  of  the  Revised  Statutes  of  1929  makes 
this  inquiry  necessary.  You  will  please 
furnish  me  with  an  opinion  upon  this  ques- 
tion at  your  first  convenience." 

Section  13  of  Article  XIV  of  the  Constitution  of 
Missouri  provides  as  follows: 

"Any  public  officer  or  employe  of  this  State 
or  of  any  political  subdivision  thereof  who 
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shall,  by  virtue  of  said  office  or  employ- 
ment, have  the  right  to  name  or  appoint  any 
person  to  render  service  to  the  State  or  to 
any  political  subdivision  thereof,  and  who 
shall  name  or  appoint  to  such  service  any 
relative  within  the  fourth  degree,  either  by 
consanguinity  or  affinity,  shall  thereby  for- 
feit his  or  her  office  or  employment." 

The  Supreme  Court  in  the  case  of  State  ex  inf.  McKittrick 
v.  Whittle,  63  S.W.  (2nd)  100,  held  that  a director  of  a school 
district  who  violates  the  above  constitutional  provision  forfeits 
his  office;  the  court  saying: 

"The  amendment  is  directed  against  officials 
who  shall  have  (at  the  time  of  the  selection) 

'the  right  to  name  or  appoint'  a person  to 
office.  Of  course,  a board  acts  through  its 
official  members,  or  a majority  thereof.  If 
at  the  time  of  the  selection  a member  has  the 
right  (power),  either  by  casting  a deciding 
vote  or  otherwise  to  name  or  appoint  a person 
to  office,  and  exercises  said  right  (power) 
in  favor  of  a relative  within  the  prohibited 
degree,  he  violates  the  amendment.  In  this 
case  it  is  admitted  that  respondent  had  such 
power  at  the  time  of  the  selection  and  that 
he  exercised  it  by  naming  and  appointing  his 
first  cousin  to  the  position  of  teacher  of 
the  school  in  said  district." 

To  hold  that  the  director  forfeits  his  office  and  that 
the  related  appointee  could  take  advantage  of  the  illegal  act  of 
the  director  and  receive  the  benefits  therefrom  would  only  cor- 
rect half  of  the  evil  sought  to  be  corrected  by  the  people  when 
they  adopted  the  above  constitutional  provision.  If  the  director 
could,  by  forfeiting  his  office,  place  upon  the  payroll  a pro- 
hibited relative,  then  it  would  be  possible  to  defeat  the  very 
purpose  of  the  amendment  by  fraud  and  collusion.  In  many  in- 
stances prior  to  the  adoption  of  the  amendment  people  sought 
to  be  directors  simply  for  the  purpose  of  placing  their  relatives 
in  the  schools  as  teachers  and  if  the  contract  entered  into  be- 
tween the  board  and  the  teacher  could  be  enforced  it  would  still 
be  possible  for  directors  to  place  their  relatives  upon  the  pay- 
roll of  the  district,  even  though  they  forfeited  their  office 
in  so  doing. 

We,  therefore,  in  construing  the  above  constituional  pro- 
vision and  keeping  in  mind  the  evils  sought  to  be  remedied  by 
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that  provision,  have  steadfastly  ruled  that  the  contract  entered 
into  as  a result  of  an  illegal  act  of  a director  is  void  and  un- 
enforcible.  Although  this  particular  proposition  has  not,  in 
connection  with  this  constitutional  provision,  been  decided  by 
our  courts,  yet  the  law  generally,  in  dealing  with  prohibitive 
provisions,  upholds  our  view.  In  13  C.  J.  421,  Section  352, 
it  is  said : 

"Frequently  a statute  imposes  a penalty  for 
the  doing  of  an  act  without  either  prohibit- 
ing it  or  expressly  declaring  it  illegal  or 
void.  In  cases  of  this  kind  the  decisions 
of  the  courts  are  not  in  harmony.  The  gen- 
erally announced  rule  is  that  an  agreement 
founded  on  or  for  the  doing  of  such  a pena- 
lized act  is  void.  In  accordance  with  the 
view  of  Lord  Holt  in  an  old  case;  ’Every  con- 
tract made  for  or  about  any  matter  or  thing 
which  is  prohibited  and  made  unlawful  by  any 
statute,  is  a void  contract,  though  the  stat- 
ute itself  does  not  mention  that  it  shall  be 
so,  but  only  inflicts  a penalty  on  the  offen- 
der, because  a penalty  implies  a prohibition, 
tho  there  are  no  prohibitory  words  in  the 
statute.'  * * * And  it  would  seem  that  in  all 
cases  the  true  rule  is  one  of  legislative  in- 
tent, and  that  the  courts  will  look  to  the 
language  of  the  statute,  the  subject  matter 
of  it,  the  wrong  or  evil  which  it  seeks  to 
remedy  or  prevent , and  the  purpose  sought  to 
be  accomplished  in  its  enactment;  * * 

Judge  Napton  quoted  Lord  Holt  as  above  quoted  in  13 
Corpus  Juris,  and  held  as  follows: 

"The  penalty  inflicted  by  the  act  concerning 
Plats  of  Towns  and  Villages  implies  a pro- 
hibition against  the  sale  of  lots  before  the 
requisitions  of  the  act  are  complied  with, 
and  the  courts  will  not  enforce  a contract 
entered  into  against  the  spirit  and  policy  of 
the  statute." 

In  the  case  of  Haggerty  v.  Ice  Manufacturing  and 
Storage  Company,  143  Mo.  238,  the  Court  says  at  page  247: 

"Recurring  to  the  petition,  it  shows  on  its 
face  that  plaintiffs  contracted  with  defendant 
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corporation  for  the  commission  of  a misde- 
meanor. * * * The  law  will  not  stultify  it- 
self by  promoting  on  the  one  hand  what  it  pro- 
hibits on  the  other,  and  will  for  this  reason 
leave  the  parties  to  this  suit  where  it  finds 
them,  unsanctioned  by  its  favor  and  unaided 
by  its  process." 

Section  6529,  R.  S.  Mo.  1929,  which  you  mention  in 
your  letter  does  not  apply  in  this  situation,  as  it  applies  to 
cities  of  the  second  class.  While  that  section  specifically  pro- 
vides that  the  person  unlawfully  appointed  shall  not  draw  any 
compensation,  we  believe  that  the  same  law  applies  regarding 
the  interpretation  of  the  constitutional  provision,  even  though 
it  does  not  expressly  so  provide. 

It  is  therefore  the  opinion  of  this  Department  that 
where  a director,  in  violation  of  Section  13  of  Article  XIV  of 
the  Constitution,  appoints  a relative  related  within  the  pro- 
hibited degree,  he  forfeits  his  office,  and  that  the  teacher  so 
appointed  cannot  enforce  her  contract  against  the  district,  nor 
is  she  entitled  to  receive  any  compensation  under  the  contract. 

Very  truly  yours. 


FRANK  W.  HAYES 

Assistant  Attorney  General 


APPROVED: 


(Acting)  Attorney  General 


Right  of  county  court  to  appoint  seal©  inspect,  r. 


//' 


V~ 


October  ft,  1924 • 


on.  John  a,  veraole, 

’ rosocuting  ttorney,  ash  Jngton  Count}, 
otosl,  aiseourl. 


rt-r  Irj 


& request  for  an  opinion  ha*  been 
under  d te  of  October  Ittl , l£f4,  such  reuest  being  in  tie 
following  ter***: 

“1  have  been  requested  by  the  county  court 
of  this  county  to  find  out  hat  authority 
If  any  they  have  to  appoint  a scale  ins  ector 
for  tbi*  county.  It  seea*  that  t‘ ere  are 
asverol  pair  of  public  aonlcs  around  era 
wlleh  arc  used  for  *alghln#  tiff  end  other 
sainore.*  eined  which  have  not  been  re.  alrce 
for  y ar  anfl  wtJch  are  strongly  «u*  ected 
of  being  Incorrect  because  of  neglect.'* 

I.  ;>’o  *t«t  m been  discovered  ere* ting  or  autii&r- 
l*ing  a county  court  to  create  tie  office  of  county  scale  or 
^eights  and  neeeurea  Inspector,  and  In  the  abac  ce  of  such  a 
atciute  a county  court  could  not  create  such  an  office  and  appoint 
eoieone  to  fill  It  b cause  county  courts  hove  only  the  povers  which 
rre  e re*rly  or  l~;*TJedly  conferr  d on  the*  by  statute. 

"A  county  court  possesses  no  powers  c.cept 
those  conferred  by  statute,  rnd.no  ststute 
; avlng  conferred  the  power  It  undertook  to 
assume  In  the  Instant  case,  its  region 
therein,  * * Is  void.*  ( tate  ex  pel,  and 
to  Use  of  rough  ton  v.  Oliver,  f-02  c.  Ar'j>. 

5f%  ?0S  . . 11 r.P  (1813)  ). 

II.  if  tho  scales  ere  sine  scales  and  IT  your  roblem 
Is  only  concerned  with  cocl,  your  question  might  be  answered  by 

f . Missouri . 1581  , etl  a 13115,  ca  In  pert  ee  folio 

"The  coal  mine  inspector  of  this  state  hall 
be  ex  officio  ins  ector  of  eights,  MsBuris 


received  from  you 
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“and  »0“l«s#  used  ot  eoal  rhinos,  and  ho 
!»  hereby  empowered  er»d  It  shall  bs  his 
duty  to  toot  the  »c*l«®  uaed  to  weigh 
eaei  ala  d In  the  wine®  of  this  otete 
ot  least  over:  »lx  oaths,  to  ascertain 
-whether  or  not  such  sculeo  correctly 
ensure  the  eight  of  sue)  eoel," 

III.  If  the  situation  deelt  with  In  your  lo  ter  ie 
brooder  than  the  provision*  of  such  notion  13616,  the  only  re- 
maining: net  od  of  dealing  1th  such  a! tui  tion  ould  secs  to  be 
by  action  by  nun  cl; si i ties  which  would,  of  course,  only  cover 
acalea  vlthln  the  cor  orate  limits  of  such  aunlclralitl  s. 

A.  A state  has  t: • po. or  to  regulate  weights  end 
azures,  to  appoint  In*  otors  of  weighing  device*  anti  In  , cn«ral 
to  eawet  any  necessary  revision®  to  enforce  the  honesty  enf  correct- 
ness of  «uc:  syete  . 

"That  the  in®  ectlor.  end  regu- 
lation of  'eight a and  a*  asurts 
are  within  the  police  power  of 
the  tetce,  *av  ler®  reseed  by 
the  ’ egielntur e for  such  Incpce- 
t ' on  end  regulation  requiring 
dealers  end  traders  tc  conform 
thoreto,  tnd  for  the  e point  its  t 
or  elre  Ion  of  officer®  or  lo- 
ci ictor®  thereu'.der,  are  in  the 
nature  of  police  regulation  end 
not  re  ugna-t  to  the  Constitution 
of  the  'nlted  Stitea  or  of  tils 
tato  eon  no  longer  be  doubted.'* 
i x perte  ou*e  r,  eye®,  217  ' o. 

$17,  $3fi.  If?  .a.  SOI  US10) 
afflraod  fl5  0.  ..  ??0  il&ll)  ). 

uch  power  c an  be  delegated  by  the  tate  to  citin®  therein. 

"A#  a police  regulation,  for  t>o 
purpose  of  protect  lag  the  public  nr.d 
consurrers  fron  fraud  and  Imposition 
in  their  rurch-se  of  corovodt tlee,  it 
is  recognized  by  the  court#  that  t * 
legislative  author lty  ha®  the  right 
to  regulatts  eights  and  'tereure*  'id 
deleft  to  thr. t authority  to  s?uniel;el 
cor  orations  so  that  the  letter.  In 
®o  f«r  o®  they  exercise  police  power®, 
way  regulate  Heights  and  eesures. " 

(stegrwnn  v.  sake,  £7*  Vo,  M", 

8U  .i.  If?  (1518)  ). 
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B.  here  such  power  ’»  , vastly  delegated  bj  the 

at-  te  to  e city  the  city  cm,  of  course,  r poirt  a acale  Inspector. 

ylv  et#*r  Coal  -o.  v.  vlty  of  L.  o-lo, 
o.  323,  . . 541  (l*9ft)| 

city  of  t.  Charlie  *.  lsncr, 

ICC  'O.  6?1,  CO  . ..  2C 1 (1V00) 

(City  of  ‘he  third  else). 

• van  If  suoh  ;o wer  ia  not  expressly  delegated 
to  a city,  it  * ill  be  lr,  . Prta  oth -r  powers  as  la  demonstrate, 
by  the  oaae  of  city  of  laMf  v«  a dean,  67  *o,  *^p.  6^7  (1094)* 

The  cou' t at>  ted  the  fr-cta  on  . age  610  as  rollowa: 

"The  city  of  Inter  ia  a city  of  the  fourt 
elaaa.  ?ha  atatuta  , rev  Idee  tv " t cities  f 
the  fourth  alaaa  hare  'power,  b orCl  race, 
to  eateblieh  and  regulate  raariceaj  aa>  10  c*» 

suoh  other  ordinances  for  the  regulation  and 
police  of  aal*  city,  and  cowion*  thereto  ap- 
artalnlng,  ae  they  nhsll  de®»  nreesary;  and 
to  asa  r ue  a ordinances  not  inconaintont  with 
its  prcvlsi  na,  aa  stay  be  ox  edient  In  na In- 
tel ^ . the  ; eaoe  and  good  government,  health 
and  welfare,  o*  t e city,  it*  trade,  cos  ero*- 
and  anufnetories,  end  to  enforce  the  **ae  by 
rlno  and  sensitive  end  forfeitures,  not  ex- 
ceeding 100.  . . sec.  16i.  the  city 

passed  an  ordl  imco  rovid  hg  for  the  weighing 
of  hay,  coel  end  ot  er  artlclee  end  defining 
the  autlrs  of  olty  * elgher." 

Tho  cou’t  held  the  ordinance  valid  except  ae  to  e provision  Irrele- 
vant to  tfca  resent  Inquiry  and  said  In  the  course  of  Its  opinion: 

"The  statute,  already  quoted,  c nf erred  upon 
the  city  ample  ro-vr  to  'regulate  markets'  by 
ordinance.  itheut  the  special  grant  wo  V Ink 
the  general  welfare  clause  ovif erred  ell  the 
power  needed  for  that  urpose. 
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Ordinances  regulating  markets  h.-ve  !«cn  sus- 
tained *«  being  reasonable  end  conducive  to 
health  and  good  government  of  oualeipallties. 

The  po  u to  paaa  an  ordinance  resulting 
weights  le  incicont  to  and  part  of  the  grant 
to  *rcgul  to  markets.’  It  Is  therefore  strictly 
a polios  power.  It  le  esar«'*eed  1 vr  tho  pur- 
pose of  affording  protection  to  tli*  inhabitants 
of  0 city  nge Inst  felaa  an<  fraudulent  eights 
In  the  sale  and  exehence  of  oonTioditica. ' 

From  th-a  ruling  in  this  case  it  would  seem  that  et  this  tine  a court 
would  hold  thr.t  auoh  a power  shoulc  be  iaplled  to  a city  of  the 
fourth  eleaa  sueh  aa  rotoal  to  c point  a aeele  inspector  un  ..  . 
“lr*  uri , 1V"S,  ction  ?018f  lch  provide*  ar  follows: 


veraoU'  • 
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"The  nayor  a 1*3  board  of  alderan 
of  c'ot  city  no?  rn  d by  this 
article  stall  have  the  cert?,  n*i- 
«$«nent  and  coatr  1 of  th*  city  an’ 

Its  finance*,  nr:  shall  l»v*  ower 
to  on^ct  i r.d  ordain  any  c<nd  all 
ordinance*  not  repugnant  to  the  Con- 
stitution and  leva  of  tsis  at^te, 
and  auefc  es  they  shall  dees  aip«d~ 
lent  for  the  good  go- comment  of  the 
city,  the  preservation  of  - *&ea  and 
g-od  order,  the  benefit  of  trade  and 
oon-aorce  and  the  health  of  the  In- 
hcM  tents  thereof,  and  suoh  other 
ordinances,  rul#e  and  rogul^t  Iona  as 
nay  ha  deeded  necessary  to  turry  such 
rovers  Into  ©''act,  aid  to  altar, 
modify  or  r«  enl  the  »&»*." 

XV,  If  the  a^O’-e  courses  of  action  should  not  be  adequate 
end  available,  « further  Ketfoc  night  be  invoked  through  the  stat- 
ute* isrpoeing  enalti  b e^d  forfeiture*  on  sellers  who  do  not  glee 
correct,  weight  nr  on  -arsons  heaping  eeelas  who  Knowingly  do  not 
weigh  oertein  things  correctly  on  such  scelca.  e ref»r  you  to  the 
following  statutes; 

’/ny  person  who  shell  Knowingly  keep  any  »ee- 
•ure  or  weights,  end  buy  or  sell  ar.y  eoonodlty 
shateoever  by  such  weights  or  measures  r.s  shell 
not  corros  ond  1th  the  weight*  and  *'oeour?a 
deposited  In  he  clerMa  office,  shell,  or  cv^ry 
ouch  offenne,  forfeit  end  pay  to  the  party  in- 
jured tan  boilers,  to  be  recovered  by  civil 
action  before  coy  Justice  of  the  recce  of  the 
county.”  (R.  . o.lkSii,  ec.  144^4) 

"ftny  person  or  persona  who  keep  any  public  or 
private  scales,  end  »cigh  for  th**oelves  or 
other*,  niaeral,  land,  rlnc,  eonl  and  other  ©res, 
who  kno wlr.gly  teV.c  ^©r*  than  ten  hundred  pounds 
for  one  thousand  or  wore  then  twenty  hundred 
pounds  evo  rdupola  for  one  ton,  or  fell  to  cor- 
rectly balance  Me  or  their  scales  before  weigh- 
ing, or  shall  ail  or  jelled  to  account  for  e«cv 
fractional  ; art  of  e thousand  or  ton,  aa  the  ease 
nay  be,  In  weighing  any  of  the  ores  1 ercln  nested , 
which  ore a are  bought  ^nd  sold  by  the  thousand 
OF  ton,  shell,  or  ewcFj  swell  offense,  forfait 
and  ; ay  to  the  arty  injured  a eua  not  lea*  train 
twenty  doll  ra  nor  wore  than  fifty  dollar*,  to  be 
r«co*er*d  by  civil  nation  before  any  Justice  of 
the  peace  In  the  county.  * {f,£i. ' o.U8.  , sc. 14450) 


6. 


October  EJ. , It 04 


Hon.  Join  . v«r»ol«. 


In  conclusion,  It  !c  u^r  opinion  th»  t a county  court 
wo  Id  have  no  authority  to  appoint  © seal'*  inspector  for  the 
county. 


Very  truly  your*, 


t.r r.  ans* 

Assistant  ttorn  y -General 


A. 


P?  C U: 


soy  orimRicn 

Attorney-General 


I / ■ 

COUNTY  BUDGET  ACT:  County  warrants  should  be  paid  according  to 

protest  and  classes  should  be  paid  in  order 
of  protest. 


Mr.  Sidney  Everett, 

Treasurer  of  Laclede  County, 
Lebanon,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
November  1 wherein  you  request  the  opinion  of  this  department 
as  to  the  following  facts: 

"A  question  regarding  the  payment 
has  come  to  my  mind.  Under  thd 
budget  system  we  have  five  classes 
of  warrants.  Some  warrants  from  each 
class  are  issued  and  protested  each 
month. 

When  paying  time  comes,  should  these 
warrants  be  paid  by  class  or  by  pro- 
test, as  you  understand  they  are  all 
paid  out  of  the  same  fund.  I want  to 
know  whether  I shall  pay  class  one 
first,  then  two,  etc.  or  should  I pay 
all  classes  as  protested?" 

As  we  construe  the  Budget  Act,  it  did  not  change  the 
financial  structure  of  the  county  in  its  entirety.  It  was  evidehtly 
the  intention  of  the  Legislature  to  compel  counties  to  systematize 
the  business  of  the  county  in  such  manner  that  an  accurate  check 
could  be  had  of  its  financial  condition  at  all  times,  besides 
the  economic  feature  which  might  be  involved. 

Section  22  of  the  County  Budget  Act  (Laws  of  Mo.  1933, 
p.  351)  provides: 

"All  laws  or  parts  of  laws  and 
expressly  sections  9874,  9985,  and 
9986  in  so  far  as  they  conflict  are 
hereby  repealed." 


Mr.  Sideney  BTerett 


2 


Nov.  30,  1934 


’ffe  cannot  discern  any  conflict  between  the  new  County 
Budget  Law  and  Sections  12139  and  12140,  R.3.  Mo.  1929,  nor 
are  they  impliedly  or  expressly  repealed.  Section  12139  is  as 
follows: 


"He  shall  procure  and  keep  a 
well-bound  book,  in  which  he 
shall  make  an  entry  of  all  war- 
rants presented  to  him  for  payment, 
which  shall  have  been  legally  drawn 
for  money  by  the  county  court  of 
the  county  of  which  he  is  the  treas- 
urer stating  correctly  the  date, 
amount,  number,  in  whose  favor  drawn, 
by  whom  presented,  and  the  date  the 
same  is  presented;  and  all  warrants 
so  presented  shall  be  paid  out  of 
the  funds  mentioned  in  such  warrants, 
and  in  the  order  in  which  they  shall 
be  presented  for  payment:  Provided, 
however,  that  no  warrant  issued  on 
account  of  any  debt  incurred  by  any 
county  other  than  those  issued  on 
account  of  the  ordinary  and  usual 
expenses  of  the  county,  shall  be 
paid  until  all  warrants  issued  for 
money  due  from  the  county  on  account 
of  services  that  are  usual,  and  for 
all  expenses  necessary  to  maintain  the 
county  organization  for  any  one  year, 
shall  have  been  fully  paid  and 
liquidated. " 


The  above  section  sets  forth  the  manner  in  which  the 
Treasurer  shall  keep  his  books  in  regard  to  warrants.  Section 
12140,  R.S.  1929  provides  for  the  manner  of  payment  of  warrants 
and  is  as  follows: 

"No  county  treasurer  shall  refuse  the 
payment  of  any  warrant  legally  drawn 
upon  him  and  presented  for  payment,  for 
the  reason  that  warrants  of  prior 
presentation  have  not  been  paid,  when 
there  shall  be  money  in  the  treasury 
belonging  to  the  fund  drawn  upon,  suf- 
ficient to  pay  such  prior  warrants  and 
any  such  warrant  so  presented;  but  such 
treasurer  shall,  as  he  shall  receive 
money  into  the  treasury  belonging  to  the 
fluid  so  drawn  upon,  set  the  same  apart 
for  the  payment  of  warrants  previously 
presented  for  the  ordinary  current  ex- 


Mr.  Sideny  "verett 
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penses  of  the  county,  as  mentionod  in 
the  preceding  section,  and  in  the  order 
presented,  so  that  no  such  warrant  of 
subsequent  presentation  shall  remain 
unpaid  by  reason  of  the  holder  of  such 
warrants  of  prior  presentation  failing 
to  present  the  same  for  payment  after 
funds  shall  have  accrued  in  the  treas- 
ury for  their  payment:  Provided,  however, 
that  nothing  herein  contained  shall 
prevent  the  treasurer  from  receiving 
from  the  collector  all  scrips  and  war- 
rants lawfully  received  by  him  in  the 
payment  of  county  tax:  Provided,  further, 
before  the  treasurer  shall  receive  such 
scrips  and  warrants,  the  collector  shall 
make  out  a list  of  such  scrips  and  war- 
rants, under  oath,  specifying  the  number 
and  amount  thereof,  the  date  when  received, 
and  from  whom  received;  and  said  list 
shall  be  filed  and  preserved  by  the 
treasurer. " 


CONCLUSION 


in  view  of  the  foregoing  sections,  it  is  the  opinion  of 
this  department  that  by  the  terms  of  the  Budget  Law,  wherein  it 
is  said  that  the  priority  of  the  classes  should  be  sacredly 
preserved,  all  warrants  in  Class  1 should  be  paid  first  accord- 
ing to  their  order  of  protest,  and  the  oayment  of  the  other 
classes  should  follow  in  like  order. 

We  are  further  of  the  opinion  that  Section  12140,  supra, 
was  not  repealed  by  the  new  Budget  Law  in  its  entirety,  but  so 
far  as  it  conflicts  with  the  priority  of  classes  as  3et  forth  in 
the  Budget  Law,  the  terms  of  the  Budget  Law  should  be  followed  and 
warrants  paid  accordingly. 


Very  truly  yours. 


OLLIV'-'H  W.  NCL1N, 
ssistant  ttorney  General 


APPROVED : 


KuY  ; ci-.ITVRICK, 

Attorney  General 


OWN: AH 


COUKTY  PRINTING.  Charges  for  printing  elect  jn  notices  should 

he  computed  under  Sec.  13773,  R.S.  Mo.  1929 


January  27,  1934. 


Hon.  Both  H.  Paublon, 
prosecuting  Attorney, 
Barton  County, 

Lamar,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  December  8 relative  to  the  payment  of  the  County  Court  of 
your  county  for  printing  of  the  Notice  of  Special  Election  of 
August  19,  1933.  Your  letter  is  as  follows: 

WI  am  mailing  under  separate  cover 
copies  of  the  Lamar  Democrat  and  the 
Lamar  Republican.  A controversy  has 
arisen  between  the  Lamar  Republican 
and  the  County  Court  of  this  county 
over  the  publication  notices  of  the 
election  held  August  the  nineteenth 
regarding  the  Repeal  of  the  18th 
Amendment.  The  Lamar  Democrat  charged 
$7.50  while  the  Republican  charged 
approximately  $45.00.  The  Republican 
claims  that  the  Democrat *s  publication 
was  illegal  because  of  its  size  and 
the  size  of  type  used,  so  far  the  eourt 
has  refused  to  pay  the  demand  of  the 
Republican.  I would  like  to  have  your 
opinion  aa  to  whether  under  the  cir- 
cumstances either  or  both  are  legal 
and  whether  or  not  the  seemingly 
exhorbitant  demand  of  the  Republican 
should  be  paid. 


Also  in  the  event  of  a strictly  fee 
office  is  it  permis sable  for  the  office 
holder  to  employ  a member  of  his  family 
such  as  Recorder?* 


Eon.  Seth  S.  JNm  an  -2-  January  27,  1994* 


In  order  to  intelligently  answer  your  question,  it  would 
fee  necessary  for  us  to  have  a technical  knowledge  of  the  terms 
and  measurements  used  fey  printers;  unfortunately,  we  do  not 
hare  that  knowledge*  The  question,  however,  should  fee  decided 
fey  Section  15778,  R«S.  Mo,  1929,  wfeiefe  is  as  fellows: 

"When  any  law,  proclamation  advertisement, 
nominations  to  of flee,  proposed  constitu- 
tional amendments  or  other  questions  to 
fee  submitted  to  the  people,  order  or  notice 
shall  fee  published  in  any  newspaper  for 
\tfee  state,  or  for  any  public  officer  on 
account  of  or  in  the  name  of  the  state, 
or  for  any  county,  or  for  any  public  ©f floor 
on  account  of,  or  in  the  sane  of  any  county, 
there  shall  not  fee  allowed  for  such  publica- 
tion a higher  rate  than  one  dollar  per  squats 
of  two  hundred  and  fifty  can  for  the  first 
insertion,  and  fifty  cents  for  each  subsequent 
insert  ioa;  and  for  fractional  squares  and  parts 
of  squares  in  the  sane  proportion*  Provided, 
that  in  estimating,  measuring  .and  calculating 
the  number  of  squares  or  .parts  of  squares,  the 
ratter  contained  in  raid  law,  proclamation, 
advertisement,  nominations  to  office,  proposed 
constitutional  mmm&Mmitm  or  other-  questions 
to  fee  submitted  to  the  people,  order  Of  no- 
tice shall  fee  estimated,  measured  and  calculated 
as  if  set  ♦solid*  or  without  spacing  between 
the  lines,  end  the  total  number  of  ams  shall  fee 
ascertained  fey  multiplying  the  number  of  erne 
per  line  of  tho  type  used  fey  tho  number  of  lines 
printed..  Provided,  however,  that  whore-  any 
law  authorising  and  requiring  the  publication 
of  ray  such  law,  proclamation,  advertisement , 
nominations  to  office,  proposed  constitutional 
amendments  or  other  questions  to  fee  submitted 
to  the  people,  order  or  notice,  shall  require 
the  nee  of  a type  having  a body  larger  than  eight 
point,  or  more  than  one  sine  of  type,  or  the  '\ 
use  of  any  emblem,  or  the  spacing  of  the  lines 
so  as  to  leave  a blank  space  between  the  lines, 
raid  printing  shall  fee  paid  for  fey  the  inch  of 
space  used,  single  column  of  15  9ms  plea  wide, 
which  price  per  inch  shall  not  exceed  the  rate  V' 
of  one  dollar  per  inch,  single  column  of  13  mm 
pica  wide,  for  the  .first  insertion,. and  fifty 
cents  peer  Inch,  for  each  subsequent  insertion,  | - 
When  ray  law,  proclamation,  advert tCMrMdd,  nom- 
inations to  office,  proposed  const itutionel 
amendment  a,  or  other  questions  to  fee  submitted  % 
to  tho  people,  order  or  notice,  .shall  fee  required  , 
by  law  to  be  published  in  any  newspaper,  tho  rates,  , 
herein  specified  shall  prevail,  rad  all  laws  or  v^- 
parts  of  laws  in  conflict  herewith,  except  sections;  \ 
15777,  18778  rad  15779,  R*3.  1989,  are  hereby  repeal®*.* 


Hero,  Both  H.  » emblem  -a-  January  27,  1934. 


The  next  section,  to-wit , see*  13774 , B.S.  Me.  1929,  makes 
It  the  duty  ef  the  County  Clerk  to  procure  the  hast  rates  possible. 

See*  13774  provides s 

” In  procuring  the  publication  of  any  law, 
proclamation,  advertisement,  order  or  no- 
tice, as  in  the  next  preceding  section 
mentioned,  the  public  officers  shall  accept 
of  the  most  advantageous  terms  that  can  be 
obtained,  not  exceeding  the  rates  limited 
in  the  preceding  section.* 

\ Is  determining  the  rates  to  he  paid  for  such  advertising,  the 
matter  would  depend  largely  os  the  original  contract  made  by  your 
County  Clerk  as  to  the  amount  of  space  and  the  form  of  the  ballot 
as  to  Whether  or  not  the  eharges  of  each  paper  are  proper  or  improper*. 
If  the  County  Clerk  made  an  agreement  with  the  Lamar  Republican 
to  print  the  election  sot ices  and  hie  chargee  for  the  same  do  not 
exceed  the  amount  as  set  forth  in  Section  13773,  supra,  then,  of  eouree 
the  charges  are  legal* 

Under  See*  13774,  supra,  the  County  Clerk  has  broad  discretion- 
ary powers  in  the  letting  of  such  printing*  In  the  ease  of  state  ▼* 
West  hues,  9 S*w*  (2d)  911,  a ease  in  which  a similar  question  with 
respect  to  the  Secretary  of  State  was  decided,  the  Court  said: 

"Respondent  did  not  find  that  thn  secretary 
of  stats  was  about  to  exercise  his  discretion 
fraudulently,  so  that  no  discretion  would,  in 
fact,  be  exercised  by  Mm,  but  quite  obviously 
undertook  to  substitute  his  Judgment  for  that 
of  the  secretary  of  state  as  to  what  consider- 
ations should  control  that  officer  in  the  exercise 
of  his  official  discretion*  This  the  trial  court 
had  no  power  to  do*  The  secretary  of  state  is 
an  officer  of  a department  ©f  the  state  govern- 
ment, separate  and  distinct  from  the  Judicial 
department*  In  the  absence  of  fraud,  the  exer- 
cise of  Ms  official  discretion  cannot  be  eon- 
trolled  fey  the  Judicial  department*  The  legis- 
lative department  may  ley  down  rules  for  the 
guidance  of  the  secretary  of  state  in  the 
performance  of  this  duty,  if  so  advised*  certain 
It  i«  that  the  circuit  court  of  Cele  County  had 
no  power  to  interfere  in  the  exercise  of  the 
discretion  intrusted  to  the  secretary  of  state 
upon  the  facta  contained  in  the  record  before  us, 
whish  record  Is  stipulated  here  aa  the  record 
before  respondent  when  he  entered  the  Judgments 
complained  of.* 

As  to  the  computation  ©f  the  charges,  we  suggest  that  the 
standard  table  of  type  measurements,  showing  the  number  of  ems  to  the 
inch  of  the  various  sixes  of  type  fee  used.  According  to  this  table 


H.  Ttatbiea 


1954* 


there  m: 


* Point 

31$ 

MW 

to 

1$  a column  inch 

£$  * 

IT* 

B 

a 

a a a 

1©  * 

112 

m 

m 

mm  a 

12  * 

78 

n 

n 

n n m 

U * 

5T 

« 

n 

a a « 

Thus,  by  measuring  the  number  of  inches  of  the  various  sizes  of 
type,  the  total  number  of  ems  can  be  readily  ascertained*  The 
lamer  C^aioer^t  ♦ s • - publication  shoes; 

Space  So*  lisas  Type  So*  2ms 

-ip is ibpf: — rar5* 

l*S/»»  10  10  * 15* 

5-3/4n  312  ema  to  in.  6 " 1794 

Total  HIS  Sms 

This  reduced  to  to  squares  would  be  8*1*5  squares.  The  rate 
according  to  Sec.  13775,  supra,  is  §1.00  per  square  of  230  ems  for 
the  first  insert! os  and  50^  per  square  for  eash  subsequent  in- 
sertion* 


The  eboire  computet  ions  were  made  by  one  familiar  with  the 
terns  aad  measurements  of  printers;  however , we  are  not  Touching 
for  the  correctness  of  same  or  recommending  especially  that  it  ba 
followed. is  stated  above,  this  is  merely  a suggest ion. 

The  County  Court,  in  the  absence  of  any  special  contract 
made  by  the  County  Cleric,  should  have  some  one  familiar  with 
printing  rates  to  compute  the  same  according  to  Sec.  13TT3,  Supra, 
and  make  payment  accordingly.  The  matter  i a not  one  which  presents 
to  this  off ice  a purely  legal  problem  and  should  really  be  dasiddd 
by  your  Const y Court* 


11th  reference  to  the  last  paragraph  of  your  letter  requesting 
an  opinion  as  to  the  propriety  of  an  office-holder  having  in  Ms 
employ  a member  of  his  family  whan  the  office  is  a fee  office,  we 
ate  enclosing  copies  of  two  opinions  bearing  on  this  question,  one 
written  te  the  Honorable  Slllott  M*  Dsapf , prosecuting  Attorney  of 
Cote  County  on  October  4,  1935,  and  the  other  to  Hon.  w.D.  Hose, 
Circuit  Clerk,  Buffalo,  Mo*  Ho  doubt,  these  opiniose  will  give  yon 
the  information  yen  desire* 

Respectfully  submitted. 


Attorney  Generali 


0LLIV3R  W.  HOLE*, 
Assistant  Attorney  General. 


EMERGENCY  RELIEF  FUNDS:-No  provision  in  Article  4 of  Chapter  90 
R.  S.  Mo.  1929,  which  prohibits  the  County,  if  they  so 
desir  to  disburse  a portion  of  leir  relief  funds 
througn  the  Federal  Relief  Committee. 


February  36, 


1'r.  Eugene  A.  Farris, 

Prosecuting  Attorney  Ray  County, 
Richmond,  Missouri. 

Dear  Sir: 


We  ?re  acknowledging  receipt  of  your  letter  in 
which  you  inauire  as  follows; 


"1  would  like  to  have  your  opinion  upon 
the  following  question: 

•Has  the  County  Court  the  right  to  turn 
over  all  their  -pauper  funds  to  the  Federal 
Belief  Committee  for  disbursement?’ 

As  I told  you  in  our  telephone  conversation, 
a lady  representing  this  Committee  has  de- 
manded of  our  County  Court  that  they  turn 
over  to  our  local  relief  committee  their 
pauper  funds,  which  will  amount  to  about 
1500. 00  per  month,  so  that  the  committee 
might  disburse  the  same. 

I noticed  one  paragraph  in  the  law 
(Federal)  or  at  least  it  was  contained  in 
a pamphlet , wherein  it  was  stated  that 
’all  support  for  widows  and.  orphans,  etc., 
would  hare  to  be  taken  care  of  through 
the  nresent  County  and  Municipal  Boards.  1 


There  has  been  considerable  complaint 
here  about  the  way  this  relief  money  has 
been  disbursed,  and  our  Court  does  not 
feel  like  turning  this  amount  of  money 
over  to  them.  They  also  threaten  that 
in  the  event  the  County  does  not  turn 
this  money  to  them,  all  Federal  Relief 
will  be  withdrawn  from  this  County, 
what  do  you  know  as  to  that?” 

The  provisions  dealing  with  the  support  of  the 
poor  for  counties  are  found  in  Article  4 of  Chapter  90,  R.  S. 
ho.  1929.  Section  12950  provides  that  the  poor  shall  be 
supported  by  the  County  in  which  they  are  inhabitants.  Sec- 
tion 12951  defines  who  are  poor  persons  and  Section  12953 
defines  who  are  inhabitants.  Section  12953,  provides  as 
follows: 


ViT.  Eugene  A.  arris. 


February  26,  1934 


HThe  county  court  of  each  county,  on  the 
knowledge  of  the  judges  of  such  tribunal, 
or  any  of  them,  or  on  the  information  of 
any  justice  of  the  peace  of  the  county 
in  which  any  person  entitled  to  the  bene- 
fit of  the  provisions  of  this  article 
resides,  shall  from  time  to  time,  and  as 
often  and  for  as  long  a time  as  may  be 
necessary,  provide,  at  the  expense  of 
the  county,  for  the  relief,  maintenance 
and  support  of  such  persons.** 

Section  13954,  provides  as  follows* 

"The  county  court  shall  at  all  times 
use  its  discretion  and  grant  relief  to 
all  persons,  without  regard  to  resi- 
dence, who  may  require  its  assistance.” 

Then  follows  several  sections  dealing  with  the 
allowance  for  funeral  expenses,  purchasing  of  land,  erection 
of  poorhouees,  etc. 

Section  12961,  E.  S.  Mo.  1929,  provides  as  follows: 

"The  several  county  courts  shall  set 
apart  from  the  revenues  of  the  counties 
such. sums  for  the  annual  support  of  the 
poor  as  shall  seem  reasonable,  which 
sums  the  county  treasurers  shall  keep 
separate  from  other  funds,  and  ray  the 
same  out  on  the  warrants  of  their  county 
courts. " 


do  not  find  anything  in  this  Chapter  which  would 
prohibit  the  county  court  from  disbursing  their  money  for 
the  support  of  the  poor  through  the  Federal  Relief  Committee. 
Section  12961  provides  that  the  money  shall  be  drawn  out 
of  the  treasury  upon  the  warrants  of  the  county  court,  but 
we  do  not  interpret  that  section  to  mean  that  the  money 
may  not  be  drawn  out  of  the  treasury  on  the  warrants  of  the 
county  court  to  be  distributed  by  the  Federal  Relief  Committee 
Of  course,  we  do  not  wish  to  be  understood  as  ruling  that 
this  Committee  would  have  any  jurisdiction  over  the  disburse- 
ment of  funds  for  those  who  are  housed  at  the  County  noor  farm 
The  statute  expressly  provides  that  the  poor  farm  shall  be 
under  the  jurisdiction  of  a superintendent,  but  we  find  no 
provision  in  the  statute  which  would  prohibit  county  courts 
from  using  the  Federal  Relief  Committee  as  a medium  through 
which  it  might  disburse  funds  for  the  benefit  of  the  poor 
where  they  are  not  residents  of  a poorhouse. 

We  do  not  find  any  provision  in  the  Emergency  Relief 
Aet  of  1933  which  provides  that  the  support  of  widows  and 
orphans  shall  be  through  the  present  county  and  municipal 
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board.  There  may  be  some  such  regulation  issued  by  those 
in  charge  of  this  relief.  While  we  do  not  know  by  what 
authority  the  statement  is  made,  we  have  been  informed 
that  one  of  the  Federal  requirements  is  that  in  the  event 
the  County  does  not  turn  its  relief  money  over,  the 
Federal  Relief  will  be  withdrawn  from  the  County.  This 
is  a matter,  we  understand,  of  purely  Federal  regulation. 

We  are  of  the  opinion,  therefore,  that  there  is 
no  provision  in  Article  4 of  Chapter  90,  R.  S.  Mo.  1929, 
dealing  with  the  support  of  the  poor  by  the  County  which 
would  prohibit  it  from  disbursing  its  relief  money  through 
the  medium  of  the  Federal  Relief  Committee.  This  relief 
money,  of  course,  does  not  apply  to  money  for  the  support 
of  poor  farms  and  other  County  institutions. 


Very  truly  yours, 


APPROVED : 


FRANK  W.  HAYES, 

Assistant  Attorney  General 


Attorney  General. 
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in  i'evor  of  prohibited  relative  will  not 
in  the  absence  of  irsud  or  collusion. 


A l>  UU  ¥ v UV/ 

forfeit  office 


S ' 

April  12,  1934. 


iix.  Charles  Farrington, 
Assistant  t rosecuting  Attorney, 
Springfield,  kissouri. 

Dear  Sir: 


FI  LED  f 


4 


We  are  acknowledging  receipt  of  vour  letter  in  which 
you  inquire  aa  follows: 

"Inquiry  has  been  made  into  our  office  as 
to  whether  or  not  it  would  be  in  violation 
of  our  constitutional  nepotism  law  for  a 
member  of  a rural  school  board  comprised 
of  three  members  to  be  on  the  Board  at  a 
time  when  a first  cousin  of  his  was  anno  in t- 
ed  as  a teacher  for  the  Board. 

He  says  he  will  not  vote  for  the  man,  and  is 
personally  against  him  and  wants  to  know  if 
it  would  remove  him  from  the  Board  for  the 
other  two  members  to  so  vote." 

Section  13  of  Article  XIV  of  the  Constitution  of 
; is  sour  i nrovides  a.s  follows: 

"Any  oublic  officer  or  employe  of  this  State 
or  of  any  political  subdivision  there-of  who 
shall,  bv  virtue  of  said  office  or  employ- 
ment, have  the  right  to  name  or  annoint  any 
person  to  render  service  to  the  State  or  to 
any  political  subdivision  thereof,  and  who 
snail  name  or  annoint  to  such  service  any 
relative  within  the  fourth  degree,  either 
by  consanguinity  or  affinity,  shall  thereby 
forfeit  n is  or  her  office  or  employment." 

The  Supreme  Court  in  construing  the  above  constitution- 
al provision  in  the  case  of  State  ex  inf.  McKittrick  v.  Whittle, 
63  S.  I.  (2d)  100,  says  at  page  101: 

"The  amendment  is  directed  against  offi- 
cials who  shall  have  (at  the  time  of  the 
selection)  'the  right  to  nave  or  annoint' 
a person  to  office.  Of  course,  a board 
acts  through  its  official  me  'bere,  or  a 
majority  thereof.  If  at  the  time  of  the 
selection  a member  has  the  right  (oo~er), 
either  by  casting  a deciding  vote  or  other- 
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wise,  to  name  or  appoint  a person  to  office, 
and  exercises  said  right  (power)  in  favor  of 
a relative  within  the  prohibited  degree,  he 
violates  the  amendment.  In  this  case  it  is 
admitted  that  respondent  had  such  power  at 
the  time  of  the  selection,  and  that  he  exer- 
cised it  by  naming  and  appointing  his  first 
cousin  to  the  position  of  teacher  of  the 
school  in  said  district." 

The  constitutional  provision  makes  it  illegal  for  a mem- 
ber of  a board  to  vote  in  favor  of  a relative  within  the  prohibited 
degree.  In  the  Whittle  case  above  the  Supreme  Court  declares  that 
it  is  the  exercising  of  his  right  to  name  or  appoint  that  is  in 
violation  of  the  Constitution.  If,  as  you  state  in  your  inquiry, 
the  board  member  does  not  vote  for  his  cousin,  and,  as  a matter  of 
fact,  votes  against  him,  then  he  is  not  guilty  of  violating  the 
above  constitutional  provision  because  he  has  not  exercised  his 
right  to  vote  in  favor  of  the  relative.  To  hold  otherwise  -»ould 
make  it  possible  for  the  other  members  of  the  board  to  elect  the 
relative  of  an  unfavored  member  of  the  board  and  thereby  cause 
him,  over  his  objection  and  protest,  to  forfeit  his  office,  pe 
do  not  believe  that  this  was  the  intention  of  the  constitutional 
provision. 


However,  if  the  related  member  of  the  board  should,  by 
collusion  or  fraud  with  other  members,  bring  aboxit  the  election 
of  the  relative  while  ostensibly  taking  the  position  of  being 
op  osed  to  him,  then  we  believe  that  uoon  a showing  of  such 
fact  the  director  might  forfeit  his  office.  Tfe  assume,  however, 
the  director  about  which  you  inquire  is  acting  in  good  faith, 
and  if  so,  the  mere  fact  that  a relative  of  his  is  elected  by 
the  other  members  when  he  does  not  participate  in  the  election 
would  not  cause  him  to  forfeit  his  office. 

It  is  therefore  the  opinion  of  this  Department  that 
"here  a director, who  is  related  within  the  prohibited  degree 
to  a teacher  who  is  employed  by  a board  of  which  he  is  a member, 
doesnot  participate  in  the  selection  of  that  teacher,  he  ^ill 
not  forfeit  his  office  because  the  other  Aembers  of  the  board 
vote  to  employ  the  teacher. 


Very  truly  yours, 


A-  - ROVED: 


FRAME  W.  HATES, 

Assistant  Attorney  General. 


Attorney  General. 
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ESCHEATS: 


Foreign  administrator  not  entitled  to  Escheat  Fund 


June  30,  1934. 

r3 


A ' 

Hon.  Cnas.  Farrington 
Assistant  prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Dear  Mr.  Farrington: 


This  is  to  acknowledge  your  letter 
of  June  23rd  as  follows: 


"In  regard  to  the  above-mentioned 
natter,  I wish  to  procure  an  opin- 
ion and  adrlce  from  you  as  to  what 
our  conduct  in  it  shall  be  due  to 
the  fact  that  the  State  of  Missouri 
and  your  office  is  more  vitally  in- 
terested in  it  than  ours. 

"In  1918  or  1919,  an  estate  was  pro- 
bated in  our  Probate  Court  and  it 
consisted  in  the  prooeeds  of  some 
war  risk  insurance.  Mar re  Gann  was 
a distributee  of  that  lnsur&noe  and 
entitled  to  about  $1,000.00  of  the 
estate.  It  seems  that  Marve  Gann  had 
lived  in  Arkansas,  but  shortly  after 
the  1918  or  1919.  he  went  away  leaving 
his  wife  and  family  and  went  to  north 
Oklahoma,  where  he  lived  a life  of  a 
hermit  and  finally  disappeared.  In 
due  course,  the  estate  was  ended  up 
and  due  to  the  fact  that  the  wherea- 
bouts of  Marve  Gann  was  unknown,  he 
oould  not  be  reached,  this  fund  es- 
cheated to  the  State  of  Missouri,  and 
was  so  paid  by  our  Probate  Court  to 
the  Secretary  of  the  Treasury.  Uarve 
Gann  has  been  unheard  of  and  only  upon 
rumor  alone  is  it  believed  that  he  con- 
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tr&oted  pneumonia  or  some  other  fever 
In  this  mountain  home  of  his  and  died. 

There  has  been  no  one  roduoed  that  has 
actual  personal  knowledge  of  his  death. 

•How,  a oouple  of  Oklahoma  lawyers  hare 
come  in  representing  the  heirs  and  next 
of  kin  of  M&rve  Gann,  and  request  that  the 
money  be  paid  over  to  them.  Our  statutes, 
as  you  probaoly  know,  on  escheats  provides 
that  any  time  within  twenty-one  years,  a 
distributee,  whose  part  lias  escheated  or 
his  personal  representative,  may  oorae  in 
and  by  petition,  petition  the  Probate  Court, 
where  this  escheat  took  place,  and  upon 
satisfactory  proof,  the  Probate  Court  is- 
sues an  order  to  that  effect,  shioh  order 
is  of  the  effeot  of  & warrant  and  which 
the  3tate  Treasurer  or  Auditor  must  honor 
and  pay  out.  9o  it  le  most  essential  that 
the  proper  procedure  be  had  in  the  Probate 
Court  here  because  it  seems  from  the  sta- 
tutes that  the  duty  is  of  the  State  with 
an  opinion  to  pay  out  is  mandatory.  It  is 
the  duty  of  the  Prosecuting  Attorney  in 
any  county  where  such  a proceeding  is  filed 
to  represent  the  State,  and  file  an  answer. 

■How,  wnat  has  happened  is  that  the  two 
lawyers  have  come  to  the  County  wherein 
iiarve  Gann  is  supposed  to  have  died,  and 
had  letters  of  administration  Issued  in 
Oklahoma  appointing  one  W.  C.  Duke  as 
administrator  there.  He  has  posted  bond, 
as  we  understand  it,  with  the  Probate 
Court  there.  How.  he  comes  into  Missouri 
and  files  a petition  setting  up  those 
facts  and  asking  for  an  order  of  the  Court 
for  the  money  which  is  escheated  to  the 
9tate.  We  have  asked  for  time  in  order  to 
fully  investigate  the  lav  and  get  advice 
from  your  office  in  the  matter,  and  it 
comes  up  on  the  9th  day  of  June,  1934,  and 
our  two  leg-1  queries,  which  appear  to  the 
writer,  is  (l)  whether  or  not  an  administra- 
tor appointed  in  Oklahoma  would  have  any 
capacity  to  bring  a l&veuit  in  the  Probate 
Court  of  Greene  County.  I believe  that 
the  answer  to  tne  same  would  be  negative; 
the  administrator  being  an  officer  general- 
ly only  of  the  State  of  appointment,  and 
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would  hare  no  representative  capacity 
In  Greene  County.  The  writer  feels 
certain  that  this  is  the  rule  as  to 
suits  brought,  by  an  admlni str&tor , but 
there  may  be  a difference  in  this  case 
as  it  is  not  strictly  a lawsuit.  And 
(2)  if  you  are  in  agreeeMnt  with  our  of- 
fice upon  this  latter  oonolusion,  do  you 
not  think  it  would  be  necessary  that  an 
Ancillary  Administrator  be  appointed 
here  to  bring  this  prooeedure,  and  to 
make  a bond  to  the  Pro oat e Court  of  Greene 
County,  which  would  protect  the  County 
in  case  ilarre  Gann  should  later  appear 
and  demand  his  share Y 

"Flea  tb  let  us  have  your  advice  in  the 
matter  as  soon  as  possible  and  any 
directions  that  you  may  have,  for  we  feel 
that  since  your  interest  is  far  greater 
than  ours  that  any  steps  should  be  by 
and  with  your  consent." 


se  agree  to  tne  conclusion  xeaoaed  by  you  in  this 
matter  as  stated  by  the  facts  contained  in  your  letter. 
Chapter  3 and  Amendments,  R.  3.  1929,  relate  to  escheats. 
Section  623  of  said  oh&pter  provides: 

• Sit. Jin  twenty-one  years  after  any  money 
has  besn  paid  into  ths  state  treasury  by 
an  executor  or  administrator,  assignee, 
sheriff  or  receiver,  any  person  who  appears 
and  o}aims  the  same  may  file  his  petition 
in  the  oourt  in  which  the  final  settlement 
of  the  executor  or  administrator . assignee, 
sheriff  or  receiver  was  had,  stating  ths 
nature  of  his  olaim  and  praying  that  such 
money  be  paid  to  him,  a copy  of  whioh  pe- 
tition shall  be  served  upon  the  prose- 
cuting attorney,  who  shall  file  an  answer 
to  the  same." 


Seotlon  624  of  the  same  chapter  provides: 

"The  court  shall  examine  the  said  claim, 
and  the  allegations  and  proofs,  and  if 
it  find  that  such  person  is  entitled  to 
any  money  so  paid  into  the  state  treasury 
it  shall  order  the  state  auditor  to  is- 
sue his  warrant  on  ths  state  treasurer 
for  the  amount  of  said  olaim,  but  with- 
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out  Interest  or  costs;  a oopy  of  whioh 
order,  under  seal  of  the  court,  shall 
be  a sufficient  voucher  for  issuing 
suoh  warrant." 


From  the  above  it  will  be  noted  that  the  Oourt,  in 
order  for  the  state  Auditor  to  issue  his  warrants  on  the 
3tate  Treasurer,  must  ascertain  two  faots  fro®  the  claim 
presented:  (l)  that  the  person  is  dead;  (2)  tnat  the 
heirs  or  persons  applying  for  the  fund  are  rightfully  en- 
titled to  same. 


Jeotion  624  places  the  burden  upon  the  Court  to 
examine  the  claim  and  the  allegations  and  proofs.  Section 
623  provides  that  the  person  must  file  a petition  in  the 
court  and  must  state  the  nature  of  his  olaim. 


Your  letter  states  that  one  W.  C.  Duke  was  appointed 
an  administrator  in  Oklahoma  and  was  petitioning  the  Probate 
Oourt  in  Missouri  for  this  fund.  In  other  words,  the  pe- 
tition filed  in  this  oase  is  brought  in  the  name  of  an  of- 
ficer of  tne  State  of  Oklahoma,  and  the  question  arises 
as  to  whether  a foreign  administrator  has  any  title  or 
right  to  the  money!  our  answer  is  in  the  negative. 

In  ar tnett  v.  L an, .ran.  322  8.W.  403  (Mo.Sup.)  l.o. 

409 , the  Court  said l 

"V.  Nor  were  the  plaintiffs  entitled 
to  any  allowance  for  attorney's  fees 
or  expenses  for  bringing  and  prosecut- 
ing this  suit.  It  is  true  the  plain- 
tiffs were  obliged  to  bring  the  suit 
in  order  to  secure  a valid  release  of 
their  property  from  the  lien  of  the 
deed  of  trust.  A foreign  administra- 
tor has  no  title  to  nor  right  to  col- 
lect or  receipt  for  a note  from  citi- 
zens of  this  state  and  seoured  upon 
property  in  this  state.  Crohn  v.  Bank, 

137  Mo.  App.  712,  118  9.».  498;  Bloh- 
ardson  v.  Busch,  198  Mo.  187,  95  3.  V. 

894,  115  Am.  3t.  Hep.  472;  Haylor  v. 

Moffatt,  29  Mo.  126;  McCarty  v.  Hall, 

13  Mo.  480;  Bartlett  v.  Hyde,  3 Mo. 

490;  3tate  ex  rel.  v.  Bunoe,  187  Mo. 

App.  614,  615,  173  3.  W.  101. 
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"3chlafly,  not  deriving  his  powers  at 
trustee  from  the  will  of  Tight,  the 
testator,  which  made  no  provision  for 
any  such  trustee,  but  simply  from  the 
order  of  the  cirouit  oourt  of  Clinton 
County,  111.,  had  no  mors  title  or  power 
to  oolleot  nd  receipt  for  the  balance 
due  on  the  note  and  deed  of  trust  in 
question  than  would  a foreign  administra- 
tor. The  power  of  both  is  derived  wholly 
from  the  laws  of  the  state  where  they  are 
appointed, and  those  laws  do  not  operate 
beyond  the  limits  of  suoh  state.  Curtis 
v.  3aith,  6 Blrtchf,  o37 , Fed.  C&s.  Mo. 
3,505;  SondUier  v.  Ames,  89  Mo.  loc.olt. 
5ftS,  14  9.  «.  525;  JioPike  v.  MoPike,  111 
Mo.  loc.  Oit.  325,236,  30  3 .W.  12;  and 
other  authorities  supra.  •••*■ 


Yours  very  truly. 


Jaaep  L.  TToYnEostel 
Assistant  Attorney-General. 


APPROVED: 


ROY  MelCITT  ICK 
Attorney-General . 
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COUKTY  WARRANTS s There  is  no  conflict  in  the  County  Budget  Law 
and  Sections  9911  and  12140,  R.S.  Mo.  1929  and  collector  is  not 
forbidden  to  accept  county  warrants  in  payment  of  taxes. 


September  27,  1934* 


Hon.  Charlos  Harrar, 
Prosecuting  Attorney, 
Buffalo , Ml ssouri • 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  August  31,  1934  requesting  an  opinion  as  to  the  validity 
of  county  warrants  in  payment  of  taxes.  Your  letter  is  as 
follows: 

"Section  9911,  R.3.  Mo.  1929 
authorizes  collectors  to  acoept 
county  warrants  in  payment  of 
taxes  under  certain  conditions, 
and  Section  12140,  R.S.  Mo.  1929 
provides  that  the  county  treasurer 
shall  accept  and  give  credit  to 
the  collector  for  county  warrants 
accerted  in  payment  of  taxes. 

Did  the  County  Budget  Law  page  340 
Session  Acts  1933  repeal  the  sec- 
tions cited  above? 

Under  the  County  Budget  Law  is  the 
collector  forbidden  to  accept  county 
warrants  in  payment  of  county  taxes?" 

On  October  17,  1933  this  department  rendered  an  opinion 
to  the  Honorable  M.8.  Montgomery,  Prosecuting  Attorney  of  3cott 
County,  Mie§9uri  in  which  it  was  held  that  county  warrants  are 
acceptable  in  payment  of  taxes.  We  are  enclosing  herewith  a copy 
of  this  opinion,  a*  it  bears  on  your  ultimate  cuestlon,  i.e«, 
whether  or  not  the  County  Budget  Law  repeals  certain  sections 
mentioned  in  your  letter. 

On  October  26,  1933  we  rendered  an  opinion  to  the 
Honorable  II. B.  Schroeder,  Treasurer  of  Crawford  County,  Mo. , also 
relating  to  the  acceptance  of  county  warrants  in  payment  of  taxes. 
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In  this  opinion  Section  12140,  R.S.  Mo.  1929,  mentioned  in  your 
letter  is  discussed. 

As  to  your  precise  question  as  to  whether  or  not  these 
sections  are  in  conflict  with  the  new  Budget  Law,  we  must  he  guided 
by  the  law  Itself.  Section  9,  page  346,  Laws  of  Mo.  1933  is  as 
follows: 


"In  all  counties  in  this  state,  now 
or  hereafter  haying  a population  of 
more  than  50,000  inhabitants,  according 
to  the  last  federal  decennial  census, 
the  presiding  Judge  of  the  county  court 
shall  be  the  budget  officer  of  such 
county,  or  the  county  court  in  any  such 
county  may  designate  the  county  clerk 
as  budget  officer.  The  budget  officer 
shall  receive  no  extra  compensation 
for  his  duties  under  this  Act,  and  Sec- 
tions 9 to  20  inclusive  of  this  Act 
shall  apply  to  such  counties." 

Section  1,  page  340,  Laws  of  Mo.  1933  reads  in  part  as 
follows: 

"This  act  may  be  cited  and  quoted  as 
the  County  Budget  Law.  All  counties  now 
or  hereafter  having  a population  of 
50,000  inhabitants  or  less,  according  to 
the  last  federal  decennial  census,  shall 
be  governed  by  Sections  1 to  8 inclusive, 
of  this  act." 

Your  oounty  being  of  less  than  50,000  inhabitants,  is  therefore 
guided  by  the  first  eight  sections  of  the  Budget  Law.  Section  9, 
supra,  is  applicable  to  counties  of  more  than  50,000  Inhabitants, 
and  sections  9 to  20  inclusive  apply  solely  to  such  counties,  there 
remaining  two  sections  which  are  applicable  to  all  counties,  i.e., 
Sections  21  and  22,  p.  351.  Section  22  is  as  follows: 

"All  laws  or  parts  of  laws  and  expressly 
sections  9874,  9985  and  9986  in  so  far 
as  they  conflict  are  hereby  repealed." 

You  will  note  that  none  of  the  sections  relating  to  county  war- 
rants in  payment  of  taxes,  or  the  duties  of  the  treasurer  in  accept- 
ing warrants  are  expressly  repealed. 

From  a careful  reading  of  the  first  eight  sections  of  the 
Budget  Law  we  are  unable  to  discern  any  conflict  by  the  terms  of 
the  Budget  Law  which  would  prevent  the  county  collector  and  the 
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treasurer  from  carrying  out  their  respect ire  duties  under  Sections 
9911  and  12140,  R.S.  Mo.  1929.  It  is  therefore  the  opinion  of 
this  department  that  the  County  Budget  Law  does  not  conflict  with 
or  repeal  said  sections  and  that  the  collector  is  not  forbidden 
to  accept  county  warrants  in  payment  of  county  taxes. 


Respectfully  submitted. 


0LLIVI2R  W.  NGLZN, 
Assistant  Attorney  General 


APl'ROVIiD: 


ROTlicTctWRlCK, 
Attorney  General 


OWN: AH 


TAXES:-  An  individual  may  be  doin.  business  as  a merchant 

MERCHANTS  A-.L  of  a peddler  or  both  at  the  same  time,  depending 
PEDDLERS:-  upon  the  manner  in  which  nis  ousinese  is  conducted, 
and  may  be  reouired  to  nay  merchant's  tax  or  secure 
secure  oeddler 's  license,  or  both. 


Mr.  Roth  I . daub  ion, 
Prosecuting  Attorney, 
Lamrr  , If  is  iourl. 

Dear  Sir; 


October  2,  1934. 


’*/e  are  aoknowl edging  receipt  of  vour  letter 
in  which  you  inquire  as  follows* 

" * A • wno  is  a merchant  in  Oolden 
City,  Missouri  also  runs  a truck 
to  the  oountry.  In  this  truck 
are  groceries  etc.  He  runs  the 
truck  himself,  takes  orde*  «nd 
del ivers  the  goods  on  the  sane 
trip.  Provided  he  nays  hie  county 
and  city  merchant's  tax  should  he 
be  compelled  to  also  nay  a ped- 
dlers  license?  A part  of  is  de- 
liveries are  in  response  to  orders 
received  through  the  rail  and  by 
telephone. 

"If  'A*  should  close  his  store 
and  take  out  the  peddlers  license, 
should  he  then  be  compelled  to 
pay  toe  oounty  and  city  merchants 
tax?  In  this  latter  case  he  would 
have  no  other  bxsiness  other  than 
his  truck." 

Section  13312,  R.  S.  Ko.  1929,  defines  w io 
are  peddlers  and  provides  as  follows: 

"Thoever  shall  deal  in  the  selling 
of  patents,  patent  rights,  patent 
or  other  medioines,  lightning  rods, 
goods,  wares  or  ercandise,  except 
Pianos,  organs,  sewinp,'  ^aohlpes, 
books  charts,  maps  ->nd  stationery, 
agricultural  and  lorticul tural  prod- 
ucts, including  milk,  butter,  eggs 
and  cheese,  by  going  about  from 
Place  to  Place  to  sell  the  same,  is 
declared  to  be  a peddler." 
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In  the  case  of  State  v.  Holmes,  62  Vo.  Apt). 
178,  the  defendant  was  convicted  for  not  having  a peddler's 
license,  and  the  Court  a ays: 

"The  case  snowed  that  hS  traveled 
from  place  to  place  in  a two  horse 
vehicle  and  sold  kitchen  cabinets, 
which  were  manufactured  by  him  in 
this  state." 

The  Court  in  the  above  case  held  that  the 
man  was  a peddler  and  should  have  had  a neddler's  license. 
Section  10075,  R.  3.  Mo.  1939,  declares  Mio  is  a merchant 
and  provides  as  follows: 

"Every  person,  corporation  or  co- 
partnership of  persons,  who  shall 
deal  in  the  selling  of  goods, wares 
and  merchandise,  including  clocks, 
at  any  store,  stand  or  place  occu- 
pied for  that  puroose , is  declared 
to  be  a merchant. " 

Under  Section  13312  a nerson  who  sells 
goods , wares  and  merchandise  by  going  from  place  to  Place 
is  a peddler.  Under  Section  10075  a person  who  has  a 
fixed  place  of  business  or  store  from  which  he  sells 
goods,  wares  and  merchandise  is  a merchant.  Whether  a 
person  be  a peddler  or  a merchant  depends  upon  his 
•ethod  of  doing  business.  A person  may  be  engaged  at 
the  same  time  in  the  business  of  a merchant  and  in  the 
business  of  a peddler,  all  depending  upon  whether  or 
not  he  does  business  in  the  two  distinct  ways  covered 
by  the  statute.  In  9t.  Louis  ▼.  Vlstttl.  130  Mo.  600,  it 
was  held  thrt  if  a person  carries  on  different  occupations 
that  it  was  proper  to  impose  a license  tax  upon  each 
occupation.  The  Court  says  at  page  619: 

"And,  if  different  occupations  are 
pursued,  it  is  competent  to  impose 
a license  tax  upon  each  occupation. 

Of  this  there  can  certainly  be  no 
dispute,  and  the  contention  can  not 
therefore  prevail  that  a license  tax 
paid  on  a wagon  for  the  general  use 
of  the  streets,  can  be  converted  at 
the  will  of  the  lioensee  to  pursue 
with  that  wagon  any  other  occupation 
or  trade,  etc.  As  well  might  a mer- 
chant licensed  under  the  provisions 
of  section  6919,  Revised  Statutes, 

1889,  assume  the  role  of  an  auction- 
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eer,  section  678,  Revised  statutes, 

1889,  and  (apart  from  the  privilege 
conferred  by  section  693)  claim,  be- 
cause he  had  taken  out  a licence  on 
the  stock  of  goods  in  his  store  as 
a merchant,  that,  therefore,  the 
state  had  no  further  concern  in  the 
matter,  and  he  might  choose  the 
manner  in  which  he  might  sell  hie 
goods  over  the  counter,  whether  by 
public  or  private  vendue,  and  then 
if  the  state  interfered  with  his 
operations  as  auctioneer  vocifer- 
ously assert  that  the  law  was  arbi- 
trary, unjust,  oppressive  and  uncon- 
stitutional. " 

As  we  view  the  situation  outlined  in  your 
letter  it  is  possible  that  Mr.  "A"  could  be  reouired  to  nay 
a county  and  city  merchant's  tax  for  the  business  he  opera- 
tes as  a merohant,  and  if  he  is  alfeo  engaged  in  carrying 
on  the  business  of  a peddler  he  might  also  be  compelled 
to  take  out  a peddler’s  license  from  the  county.  Of  course 
as  a merohant  he  would  be  entitled  to  sell  his  goods  and 
deliver  them  wherever  the  urohasers  might  reside,  but 
if,  on  the  other  hand,  he  loads  his  truck  with  merchandise 
and  goes  from  place  to  place  throughout  the  county  and 
sells  wherever  he  finds  a willing  purchaser,  he  may  also 
be  doing  business  as  a peddler  and  if  so  he  cannot  escape 
paying  the  peddler's  license,  even  though  he  might  also 
be  paying  a merchant's  license. 

In  answer  to  your  second  inquiry,  if  Mr. 

"A"  should  close  his  store  then  he  could  not  be  compelled 
to  nay  a county  and  city  merchant's  tax,  but  if  he  carries 
on  the  business  of  a peddler  then  he  would  be  reouired 
to  take  out  a peddler's  license. 

It  is  therefore  the  opinion  of  this  Depart- 
ment that  even  though  Mr.  "A"  is  engaged  in  the  business 
of  a merchant  and  pays  a county  and  city  merchant's  tax, 
he  may  also  be  required  to  take  out  a peddler's  license 
if  he  is  also  engaged  in  the  business  of  a peddler  as 
defined  by  the  statute;  that  if  he  is  not  engaged  in  the 
business  of  a merchant  brTt  is  engaged  solely  in  the  busi- 
ness of  a peddler  he  is  reouired  to  take  out  a peddler's 
license  and  would  not  be  reouired  to  nay  a county  or  city 
merchant's  tax.  The  question  of  whether  the  individual 
is  doing  business  as  a merchant  or  as  a peddler,  or  both 
at  the  same  time,  depends  upon  his  manner  of  doing  busi- 
ness as  established  by  the  facts. 

Very  truly  yours,., 


A-  PROVSD: 


FRA  H 1.  HAYES, 

Assistant  Attorney  General 


■jOLl)!  :{-j  1 B»  NUS  — — Bona  Ficie  reeinent  entitled  to  bonus  — — tfhen? 


January  -2,  1934. 


hr.  i.T.  Finks 
Chief  Clerk 

Ad jut rut  General *s  Office 
Jefferson  City,  Missouri 

l)e  r lrt 


Your  letter  ro<  ueatin*;  an  opinion  from  this  office  was 
as  follows  I 

" FH-JiK  i'aTS  stated  in  his  claim  for  Missouri 
Uoldiera*  Bonus  that  he  wan  born  in  Clover- 
port,  Kentucky,  (xatoher  8,  1895;  th  t he  en- 
listed in  the  amy  August  12.  1915,  at  Jefferson 
Barracks,  3t.  Louis,  Missouri;  that  at  the 
tine  of  his  * nlintuumt  his  address  was  3907 
N.  25th  Bt.  , St.  Louis,  Uisr.ouri,  that  he  wns 
? laborer  by  occupation  and  was  not  enriloyed 
at  the  tine  of  his  enllstnmt. 

He  further  rtaies  that  he  cane  to  thin  Btate 
January  1,  1915,  and  resided  here  until  the 
dnte  of  Ills  enlistment  on  Au.piat  12,  1915;  that 
hie  mother  was  deceased  and  his  father  resided 
t Cloverport,  Kentucky,  at  the  tine  of  his 
enlistment;  that  he  ha*  resided  in  !'lt  otirl 
since  his  disoh  XT'S  from  militnry  service. 

The  olaimant  was  a minor  at  the  tine  of  his 
«nliPtront  - bolntf  only  19  y ars  old,  his 
uar-nt  residin'  in  Kentucky,  "nd  only  lived 
in  ? is  ouri  seven  months  before  entering  service. 

This  claim  has  berm  disallowed  because  the 
claimant  was  not  a bona  fide  resident  of  I iseourl 
t tli-  time  he  entered  Military  service. 

It  i'<  r uested  that  this  office  be  furnished 
an  opinion  ss  to  wheth  r the  above  naned  veteran 
was  a bona  fide  resident  of  Kisnoori  at  the  tine 
of  his  enlistment. " 


Article  4,  section  44b  of  the  J’lseouri  Constitution  pro- 
vides as  follows: 
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•‘The  0*ner-  1 Assembly  shall  have  :iO'"er , 
for  purposes  if  paying  to  each  H ma  .fire 
real  <ant  of  the  State  of  Missouri  who 
s rved  honorably  in  the  nilit  ry  or  navel 
forces  of  the  United  States  of  America  at 
any  time  between  the  sixth  day  of  April, 
nineteen  hundred  and  seventeen,  and  the 
eleventh  day  of  Rovember  ftinet  en  hundred 
and  eighteen  * * * »,  revised  no  person 
shall  be  entitled  to  receive  the  bonne 
herein  provided  who  wae  not  a bona  fide 
resident  of  the  state  of  hiasouri  at  least 
curing  the  twelve  months  prior  to  the  sixth 
day  of  April,  nin  teen  hundred  seventeen, 
or  who  has  received  a state  bonus  iron  any 
other  state  in  She  Union." 

The  applicant  should  submit  proof  of  his  claim.  That 
is  to  say  that  under  the  constitution  and  law  of  this  titate,  if 
he  be  a bona  fide  repl^ent  of  this  State  at  least  during  the 
twelve  months  prior  to  April  6th,  1917,  aa  he  claims  he  was, 
he  is  entitled  to  a bonus.  The  whole  question  involved  In  your 
query  is  simply  this:  ufaem  n soldier  who  beer me  a resident  of 
Missouri  on  January  1,  1915  , and  resided  in  Missouri  until  his 
enliatirent  on  August  12,  1915,  find  continued  to  reside  In  Missouri 
after  his  discharge,  should  day  of  the  time  be  included  in  com- 
muting the  year  oif  blna  fide  residence  prior  to  April  5,  1917, 
that  S' id  soldier  spent  in  th~  srrvice  after  his  enlistment. 

’ona  fide  residence  is  to  be  determined  objectively 
by  the  actions  anc  conduct,  of  the  claimant,  as  well  as  subject- 
ively by  the  assert!  m if  faots  in  his  claim.  Bona  fide  resi- 
dence is  a matter  of  intention,  on  port  of  the  claim- nt. 

It  is  the  opinion  of  this  office  in  the  instant  oase, 
th  t this  soldier's  time  in  the  a -rvice,  sta  rting  Auirust  12,,  1915, 
and  ending  April  6,  1917,  should  not  be  considered  as  n ' tiving 
his  legal  residence  in  Missouri,  which  he  claims  started  on  J r-n- 
u ury  1,  1915,  merely  because  such  time  as  spent  as  a soldier 
away  from  his  residence,  and  in  the  service  of  his  country,  and 
th  t u ion  pr  of  of  residence  in  Missouri  for  one  while  year  prior 
to  April  6,  1917,  this  claim  shoul  be  allowed.  Proof  of  resi- 
dence should  be  established  in  the  statutory  method. 


espeotfull;/  submitted 


APPROVED} 

ugi  McKiTT-auK 


*y.  0 A 3AWYEB8 

Assistant  Attorney  «*eneral 


t 


1 If  ICI'  - ethcd  f application  for. 

( 


Paoruar.  <$,  1954* 


la  »uri  Ofc  laoioc.  for  too  l ilni, 
*,crjtt  'dntr  lector  lace, 
t.  o la,  lasaurl. 


. Vla..tl<0L: Jj£.a*°-r. . V.ry ta  . • 


«.  tlaroen: 

A requoat  for  a:  opinion  aa  boa  rooeivad  frca  jr.u  under  Onto 
of  . etc  bar  4«  1933,  auab  roqanat  klnt  in  t.’.-  rulla^r  torso: 

■ • -Otr.tly  «o  hira  received  aov*r»  1 applications  'UaA  bp 
a plloente  before  notary  .nullti,  la  plaoo  of  tha  probata 
Ju  a5«  of  tno  a unty  in  * Ich  they  roaido. 

•too  a,  plication,  have  been  .'urvarded  tn  ua  by  t~«  irobatr 
Ju-jtoa  aid  by  V«  a.  pile  ant,  «:d  in  ooc  instance  t .e  probata 
Jucgs  forwarded  t«  application  to  aa  vMeb  bad  been  filed 
. before  a notary  and  taut  in  to  bia,  aad  taa  Junge  requested 
us  to  advise  hia  boa  to  proceed. 

*•  referral  t o Judge  to  aootlon  uu)b  of  tin  pension  loa, 
shiah  provides  tint  - *aay  paraoo  who  dot  ires  to  be  «fita 
or  v la  ortlclo  a oil  a.  ply  to  tha  Jvifi  of  t!a  probata  court 
alt  in  hie  or  or  cunty  or  elty  or  to  tha  amission  for  tha 
Qllna,  a ho,  if  aotlaflad  tot  tho  a.  plloant  seaeo  olthln  ti;a 
pr.»l  lona  of  tbla  article ( a • 11  grant  t tno  a plloant  n 
aartlf laata  of  suoL  feat  and  taa  certificates  granted  by  im 
p-eete  Judges  diell  be  errtifled  to  tho  iooourl  scasal  salon 
far  % a blind  at  ita  off lea  in  at.  Louie,  iaaoari,  ahiah 
shall  oca;  icier  tha  'writs  of  suo.b  h pliant  ion  and  if  a>  pro  rod 
by  tbo  oceanic  a ice,  It  ahull  oartify  ins  to  tin  state  audltcr. 

11  pacalanr  payable  under  this  ortlclo  shall  basin  o . v«  a 
data  of  t‘*  filing  of  tha  application  therefore  before  t o 
probata  Ju  gr  of  tho  otraalesiaa,  no  aa / be." 

fa  fort  bar  advised  % a judge  that  aa  scatlnually  received 
ae quests  for  par  aior  as  lleatlcnr , and  we  bod  advised  In 
see*-.  Instates  t!ot  aa  cars  not  teralttad  to  forward  applies* 
‘ions  to  Individuals,  and  have  • urges  tec  that  tan  pliaont 
call  on  tho  rebate  fudge  of  hla  or  her  scuaty  and  flla  an 
a,  plleotioa.  ur  redeoeof*  r r Hosed  V la  plan,  and  It  boa 
•orbed  cat  wr  Huaeaeafnlly. 

ur  ln<.ar  prate  ilea  of  t * l«a  1»,  ti.st  tno  n*plion  » a sat  «(>r>e«r 
personally  before  t> • probata  judge  -r  tna  duty  authorised  agent 
of  tua  laaourl  a«aal»»k)a  fvr  tus  ullnd  nt  its  t.  ouln  off  loo 


i»  lsaourl  onlnlen  for  tbe  illna 


yabruary  3,  1934. 


In  o 4»r  to  '’ll*  sc  op  llestlor.. 

All  appllawtloos  ril«d  befrro  t a 9«aala»lon  at  our  rfTlo* 
ara  filed  before  the  editor,  it  b«*l . j-  one  cf  the  duties  of 
t **  par  Ion  secretary  to  net--  >t  avoh  appellations. 

a ora  i*ttachf*»  e rato  orpy  cf  application  .aad  When  t.’ia 
a pi  load  filaa  with  tha  probata  Juu*s,  sod  our  in  arprattttlon 
of  t a aartlfiaata  of  rrobata  Juris®  attachad  to  tnla  applies* 
tlon  la  t at  t ha  nppllctuit  auat  appaar  before  th«  .afore 

tha  application  la  Aee*ptabie  to  la  ootoalaalon. 

ra  ara  alao  attaching  a oopy  cf  applleation  uaau  ah<  n tha 
arpllonr.t  appears  at  oar  office,  et.A  cur  interpretation  of 
tna  certificate  attachad  tc  t .la  a pi  lectio.  , la  Cat  l « 
a,  pilcant  aint  -.ereonally  appear  at  the  office  of  tie  « caml  colon 
befare  » a oowtdaa Ion* a authorized  agent. 

jn  optar.b  r 1;,  1)33*  m rec? ivnd  a a;  r lion t lot.  In  the 
- vo  f . 7 . ‘ isoa,  lXft  o.;>,  a.b*o-lbof  *.  a aworr  |p 

before  1,  tdgar  stos,  a notary  public,  copy  of  anlah  application 
la  or. cloned  herewith. 

■a  ar  t«  the  applicant  that  aa  V a laa  provider:  t at  any  peraon 
laalrlnr  to  obtain  tha  pension  should  ripply  to  the  Ju  me  of  tbo 
probata  ecurt  * thin  Me  or  her  oounty,  aa  could  not  aaewvt  er 
oot  upon  an  applleatloa  filled  oat  before  a notary,  ar.d  augaestad 
that  tr.e  appliaa'-.t  ap  car  bafera  t;.a  prebata  Ju  ma  of  it  a bounty 
arid  rila  his  applioatlon,  to  which  aa  rccnlvad  a reply  froa  ir. 

ataa  under  data  of  aptasdber  , 1 . , taking  awption  to  o ar 

nttituda  In  the  aattar  and  static  • that  the  law  provides  'that 
tha  applicant  s'  all  apply  tc  tbs  Jude*  of  the  probate  court  or 
to  tv.a  oiwadoalon  for  tho  blind,  and  as  Va  party  would  probably 
haws  to  be  examined  by  t‘a  c comic  alon  bafera  the  oertirioete  of 
the  probate  Judge  would  b«  approved,  1 thought  it  beet  to  have 
hi.  apply  directly  to  the  comil  salon*. 

Mr.  stes  fur  tier  striae  ta  application  ana  not  filed  before 
hint  aa  a notary,  ha  only  u ck  tic  affidavit  as  a notary  public, 
t at  tha  applicants  stator*  its  and  a aware  to  t a locations  were 
true. 

as  stated  above,  aa  have  had  eevertl  cases  race  tly  share  the 

application*  haws  boon  secured  by  applicant  from  the  probate  Judge, 
f Iliad  out  by  sons  notary  m o notarised,  ar.d  aa  have  rsruaod  to 
aoe*  t thou.  a will  ihorefor*,  greatly  appreciate  it  If  you  will 
ive  as  a rulin-  la  this  aattar.  If,  wa  ara  going  to  aaaapt  appil- 
eationa  f Iliad  out  by  aotarlaa  In  thin  aaansr,  and  aithaat  bavins 
tho  ar  pilose*,  appaar  bafera  fa  probata  Judge  or  t e oeseil salon. 

It  Is  our  pinion  wa  will  bo  seawped  alth  applications  froa  In* 
all  -’lblo  a pile  >r.te. 


J.  ttls»ourl  lOwaiHilctf!  for  t^o  Had 


ebruary  <,  1)34* 


C:«  t ro  noet  p*rtleulnr  bofora  ewec  application*  in  this 

off la*  tbftt  tbft  ap ; iioant  1*  olltflblt , ;artlwltfl|  fro*  ft 
Ti»lou  a to;  4 point  t and  #•  nr*  continually  aaalnft  tf*  oooj  ( ra- 
tion of  probate  to,  aa  itattd  in  t oir  wni float* 

• ii>  ;utre  Into  t'.o  write  of  t o application,  «?  d bo  aatiaflod 
tho  appllfta  t e.ns «*  within  tra  . urwlcw  of  tb*  net*. 

Our  fuad,  fur  oxaainwtloa  of  inoll ribio  *pplicenta  1«  limited 
and  if  tr,9  applicant*  oro  to  bo  poralttod  to  file  • pli- 

cations vhoii  at  ft  boforo  wheat  they  ancoaa,  a.  d wa  in  tun  are 
~oiu.  to  bo  forced  ti  permit  ar  rsaad  nation  to  doc  Ida  wbot.  or 
or  not  they  *111  bo  eligible  froa  o vlalot.  standpoint,  m ar* 

Tory  ouch  afraid  it  la  foin/s  t©  nttly  oat  Into  cur  fun£  fur 
ozard  alien  of  ineligible  applicant*. 

Vo  *111  epproolnto  ha /lug  on  opinion  from  you  in  this  foot  tor  at 
your  oarliF«t  anav ■ni/:nftft,“ 

Aiwltod  tatutaa  ieaourl  IV)  ootlon  JOjo  provide*  th*  methods  for 
ocplyi rs  ror  a blind  pension,  said  »t*tute  be  Inc  in  pa  t aa  f.  lie*-’ 

* 00.  wu9b.  Jur-^ra  of  probate  oourt  to  »$r*nt  eartifloato  to 
npplieaut  fir  ponoioo  - - to  bo  oortifiod  to  laaonl  0 cxonl  colon 
for  blind*  • - my  pern  an  a;o  totlyaa  tho  boaof lto  of  this  ar- 
tiola  a all  arply  to  the  Juc§e  if  tho  p:ob*to  oourt  alihin  nio 
or  for  0 unty  or  oity  >r  to  tro  ouoniasloi'  for  the  blind,  who, 
if  satisfied  that  th#  a;  pliceut  rear  * within  tho  prowl  iou*  of 

t»  la  artlolo,  shell  rent  to  t o a plieent  ft  sortifioat*  of 
auon  faot  and  tro  oortir lenten  (tmutaft  by  tho  probat*  Judft** 
ahbll  bo  oortifiod  to  the  cioeouri  o^aslaft  on  for  ti*  blind  at 
ita  c-rfloo  in  t.  louir,  'la  our  1,  whim  * all  consider  tia 
merit*  cf  tueh  application  a d if  an  rove  b>  tho  c omission,  it 
ahall  oortlfy  Mar  to  thft  otato  auditor.  • • • •• 

7 la  etatuto  ma  enplalusft  In  tho  aaao  of  a*,wu  a,  omission  for  tho  11.  , 

1 . r.  33 271  • ••  1014  UW)  *•  fftUmMt 

"It  *111  bo  ubseroart  tJ  at  oador  aaotlon  4*  * person  deaorrlof 
tc  ba  laced  oa  tf*  blind  unaloe  '-.oil  May  mak*  application 
to  oltVoNr  tho  r robot*  Ju  ft*  (a  t the  p re  bote  oourt)  of  hia  or 
hor  county  or  to  the  omlaoicn  f r tro  hllnd  rot  a certificate, 
ut  t o proCrta  Juftft*  ftues  not  ;aaa  on  tho  merits  of  tho  '^pli- 
cation. K*  inly  certifies  to  t * icarJLaalon  n ot  or  t <1  * pli- 
e ti  \ ikom  within  t * prvThlooi  if  th*  •%,  *«r4  it  le  tho 
CO— la* lor:  that  'e.  all  r niidor  U«  tjorito  cf  such  a, » Hastier • 
inJ  "if  tro  ‘oariinalo  a proven  it,  tho  applicants  on  coos  ©ft 
t c dm  roll,  it  I tv.  canal  colon  which  naa  erl  Inal  Juris- 

diction cr  power  to  consider  the  «arlti  of  tho  appllonticn  rod  to 
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ueolde  whet  applicant's  ri«ae  a ell  no  on  the  pension 
••oil.  •*••••  It  would  wee-.,  that  l'«  presentation  of 
t*<e  application  .0 , arc  tns  hearing  before,  t’.*  probate 
Judge  i is  the  r autre  of  a rtsore  pfeltotnfly  natter  for 
tne  convent  enoa  of  the  blitu4  parpen,  wKo  is  per',  it  ted  to 
ra''  hit  application  tUre  first  If  he  chooses,  for  toe 
.saianlcn  Is  the  body  « iah  ic  to  sss  on  the  aerlts  f 
all  applications,  ev  these  nods  tc  the  prebets  Judge | and 
this  balr*  tba  eaaa,  a.  d tn«  statute  bring  sliest  rs  to  the 
procedure  to  be  had  by  tbs  applicant  where  t a probata  Judge 
refuses  a eertirieate,  ti>e  only  thin*  the  applicant  ean  do 
would  sear,  to  be  to  take  t e ratter  from  there  to  the  aviation 
Itself,  that  In,  by  aval 11 nr  himself  of  the  other  privilege 
of  applying  to  the  omission.'  (21  • Ha.  Afi p.  pp,  353,  334.) 

a to  the  eertirieate  Vat  t a applicant  ernes  within  t-ve  provision a 
of  the  stet-te  the  oaulsslon  is  given  athority  tc  re pars  aiitab  a forms 
by  Revised  tetutee  in  sour  1 IV),  eetlen  dOJ7,  ebieb  provides  as  f .Howe: 

• re.  Jv>97»  masission  tc  re  are  eultebls  bleuk  applica- 
tion f . me.  - - It  •■  all  be  the  duty  of  the  commission  for 
the  blind  to  prepare  suitable  blank  appllaation  fonts  for  tba 
usa  of  blind  persons  la  making  application  for  peaaloas,  silob 
shall  contain  vest  questions  for  applicant  to  snaeer  and  other 
matter  as  tns  ooacxiasion  may  dean  appropriate  to  the  and  to 
be  accomplished.  1 11  statements  of  an  applies:,  t o on  rained  on 
such  application  form  sail  be  verified  by  tba  applleeut  end  a all 
else  be  sup  or tod  by  the  certificates  of  too  disinterested  and 
responsible  householders  of  the  scanty  at  ere lr.  applicant  resides, 
who  have  known  applioont  for  not  lees  than  tec  years  next  prior 
to  date  of  sue a a; plication,  that  eush  statements  are  true. ' 

r a u«a  of  the  word  'verified'*  mea-.a  "under  oath',  tats  v.  Trook,  1J2  Ind. 
<j0  R,  k«  930  (1909)  vbarela  the  apart  said: 

"appellee's  counsel  defe  tie  ruling  of  tne  lower  oourt,  on  the 
ground,  first,  t at  to  oetb  at tee  ad  to  the  report  see  not  one 
required  by  las,  airea  t * statute  provides  only  t at  t a report 
shall  be  'verified,'  but  does  net  say  tbnt  it  shall  ba  b>  oath 
or  affirmation  *•  are  mindful  of  %be  rule  that  In  criminal 
prooeedlac*  statutes  involved  must  be  strictly  co-.  a trued,  but 
the  tern  'verified*  as  seed  in  tbit  cor.-.so'icn  baa  such  a well- 
known  meanln?  aa  to  adult  of  no  doubt  of  the  legislative  intent. 

he  primary  definition  of  the  verb  'verify, ' when  used  in  matters 
sf  lew,  as  given  in  tne  tardard  .lotionary  is:  'TO  affim  under 
oath;  eorifirm  by  formal  oeth|  ee  to  verify  pleadings  in  sa  ac- 
tion 1 to  verify  aeaaunte;d  etc,  his  is  pHl&ly  tbs  ssnes  in 
which  the  tens  was  here  used,  and  u oath  attaoed  wna  t.’ia-ref-ra 
one  retired  by  law.  a itt  v.  over,  3 Coe.  tree.  (1.  I.  4*4} 
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nttor  on  i,  rooklya,  & a p.  1 . Lc7»  40  • Y.  upp.  >)1;- 

(do  H.  . 331} . 

*em»r,  this  riq  lmu;,t  for  verifleetloii  b;  as  oat;  be  fora  si.  efflowr  utkrlzai 
to  administer  oaths  doss  sot  dispense  with  tbs  necessity  of  s certificate  of 
the  Tunga  or  tbs  obot*  'oort  if  the  a pllcotlo*  it  aade  to  nudb  Judge  any 
ucrv  t -M n such  verification  b «otar>  . ubllc  ox  other  officer  wo*id  dispense 
ith  the  necessity  of  s eerti  floats  of  t o caa&iasioo  vast  lbs  dp pile ant 
mmi  within  the  pruvii  ion  of  the  ststatss  ii  tis  application  sore  rede  to 
the  omission  instead  of  to  scab  Junes. 

Th*  sts to tory  methods  of  H'-hlng  er  e.plioetiac  to  res? ire  s blind 
pssclon  lee  in#  applicant  tvo  alternatives  so  is  op;-ar«ct  frost  tbs  statutes 
sod  Its  Missouri  csss  .-ltac  abuse,  . applicant,  if  s s assess  the  first 
aethed,  must  apply  to  the  Judge  of  t-e  . otate  Court  ir  Rls  county,  auei  appli- 
sation  to  be  in  tra  foxw  daaiyatsd  by  t s omission  sod  Verified  before  a 
otsry  i bile  or  otbor  officer.  bars  in  os  provision  In  tbs  statute  retiring  S 
s personal  appearance  by  the  applicant  bsf  re  tbs  rebate  curt  except  tit 
t e appllear.t  must  satisfy  tbs  Judge  t at  be  rones  wlthix  the  provisions  of 
tne  artlai*,  aid  aust  secure  s sart if leave  of  sash  Jugs  tc  ttls  effect  shier 
la  then  to  be  certified  to  the  ossaisslon  -which  shell  consider  tne  merits  of 
sueh  e. plication.-  ' act  lor.  .*>3 6).  He  second  remaining  method  of  applica- 
tion span  to  any  person  seeking  s blind  pension  is  to  apply  clreotly  to  the 
oaalsalcn.  If  sueh  course  is  adopted  the  saue  verification  mat  be  aade  ef 
t e written  application  or  the  fora  inscribed  by  tbs  oosission.  urther- 
•nra,  in  esses  of  s replications  made  directly  to  the  omission,  the  amission 
soul 5 be  authorised  to  require  e personal  appearance  before  it  of  the  appli- 
cant, ;he  quotation  Just  aada  free  the  statute  authorising  tbs  canisslot  to 
consider  the  merit-  of  each  application  co-la  secs  to  bs  sufficient  tc  sutboriss 
tbs  emission  to  adopt  end  a:  fores  a re  .uiramerA  that  a personal  appearance 
of  sseb  applicant  soul  bs  ns e#sssr>  as  a part  of  aust  c< n«ideratlcn  *a  ssiolly 
is  blew  of  • . ; c,  1*  3,  action  J03I  wfcftgfc  in  defining  tbs  powers  of  tbs 
remission  for  ths  riliod  provides  tlat  -said  oeasaiesioD  any  sd.pt  by-laws  er 
rules  std  regulations  for  its  iteverna*.' t." 

in  0 Delusion,  it  is  our  opinion  that  under  tbs  statutasend  espesislly 
action  00 3b  any  person  desiring  to  apply  fed*  a blind  - t Ion  must  secure  e 
sort  If  loots  of  the  Judge  ef  the  r'.obete  Court  ef  his  county  that  eueb  appli- 
cant cones  within  th  p-ovl  ions  f tr«e  statutory  article  governing  blind  pen- 
sions w-ioh  wust  be  certified  to  tie  osmA  salon  f.<r  the  litui,  or  that  sueh 
applicant  an  at  nee  are  sue*,  a certificate  from  tne  v'cssmieaion  fer  t.e  blind  by 
direst  application  thereto,  art  that  in  ths  event  tne  latter  net bod  la  adopted 
j applicant  it  la  our  opinion  t '.at  toe  Ceossiaaion  *uui  reive  authority  to  re- 
quire a personad  appear an o«  before  it  as  a condition  precedent  to  approval  ty 
the  Coesnlaaloa  of  : ueb  npplieation. 
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BLIND  PEN  .10'S  - Right  to  Pension  for  Period  of  ^uapenaion  from  enelon 
Roll  by  decision  of  'onmlsslon  for  the  Blind. 
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ImotI  ;onal»(iio  for  the  Blind, 
30^0  eotelnater  leee , 

-t.  Louie,  leaourl. 


ttei  ttoi. : lee  arl«  . ; loan,  or, --ion  ftorctery. 


Oeatlsnen : 

k request  for  on  opinion  hoe  been  reeel tod  frost  you  under  dote 
of  Aunat  ’•  1,  1)33,  *u«  request  belag  In  the  f 1 losing  toms: 

e ere  writing  you  for  a ruling  In  the  one*  of  the  oboes 
pensioner  who  see  Strieker.  from  the  pension  roll  -ebruary 
, IV} , after  boring  boon  avaolaart  by  or*  t#  Yowni, 
ope  Qliwrdsau,  o, , a saber  of  ur  staff  of  exaBin«r», 
and  found  to  here  too  much  vision. 

.'hie  party  mppeeled  the  e«oo  on  ebruar,  1).  1 J2J,  It  see 
f lolly  n rood  on  July  17,  IJ?)  between  the  et  tome  ye  repre- 
senting the  plaintiff  end  the  'oar  lesion  thet  the  <lelixtlrf*3 
attorney  would  file  a notion  clamla  sin*  the  appeal  ease,  if 
the  COMieelno  would  authorise  a it -examination.  fble  eetlon 
was  taken  and  the  plaintiff  was  re-oxnaiinad  on  July  «?),  1^3, 
by  T9,  Vainer,  who  at  that  tine  advised  hn  still  bad  too 
muoh  ▼ Is ion  for  tbs  blind  pension. 

on  July  17,  133,  the  Jotmleeion  received  a letter  fro*  the 
attorney  r«. reeer.tlrig  It.  looney  asking  fur  o re-exaol nation, 
and  on  July  30,  1330*  r*  looney  was  re-examined  by  Jt,  0.  1. 
Joltb,  and  at  tnat  tine  hr.  salth  reported  bis  vision  elthir. 
the  pension  Halt. 

Application  wns  filed  August  27,  1 <30,  and  after  the  ones  was 
rein see tlga ted  be  oan  sort If led  to  tbs  tote  Auditor  for  rein- 
statement on  tbo  pension  roll  00  of  August  27,  1930  the  dote 
or  the  applleatlon. 

This  pension  r one  originally  put  on  tbo  roll  In  1)21.  In 
' crenber  132U  there  one  an  art  1 ale  in  the  newspaper  advising 
this  party  bed  been  arrested  on  e charge  of  oell&ag  bone  brew 
to  o shorn 1 rruklbltloc  , ffloer.  Cose  wee  on  tbo  doekot  la 
tbo  Cope  irardoen  county  lroult  ourt  on  January  3,  lj29. 

TMs  De  artraei.t  sea  endeavor  In.  to  secure  some  Information  rela- 
tive to  this,  evidently  having  in  wind  the  moral  olauae  In  the 
statute.  owevsr,  Just  about  the  ease  tine  «e  received  an 
anonymous  letter  tunt  this  party  bed  mare  vision  then  the  pension 
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Halt,  ant.  we  r dared  him  In  fox  rfr-szatnl nation  by  tr.  Yount, 

•ho  advised  be  bad  ri  * Ion  beyonc  the  limit  eel  by  the  pension 
lav,  ai  d aa  a raault  of  this  he  was  strioken  fro  * the  roll. 

ftsr  be  «a a reinstated  In  1)30,  and  laced  on  the  roll  a a 
stated  above,  «e  received  a letter  advlsln  • Mr.  oooney  deelred 
to  as  e application  for  pension  from  the  time  hi  a new  eee 
stricken  from  the  pension  roll  to  tbe  date  of  reinstate** ut, 
wileh  «e  advised  bl a was  Impossible,  beeeuee,  between  t e tin* 
be  wee  strlak'-a  from  the  roll,  end  the  time  be  nee  reinstated, 
hie  vision  according  to  reports  received  frot  our  coetore,  eee 
Streeter  then  the  pemlon  limit. 

on  l*j  10,  1)32,  we  reoeived  e letter  froa  his  attorney,  nr. 

V,  i • offer,  demanding  book  penalon,  and  statin  the  com  lesion 
had  dropped  hi.,  froa  the  pension  roll  because  of  violation  of 
the  rohlbltlen  Lae,  end  tint  t o e;>arge  against  hla  bed  boss 
ileal  seed. 

* wrote  r.  coffer,  end  explained  Mr,  Leeaey  bad  been  dropped 
from  the  pension  roll  because  of  vision  treater  than  the  penalon 
Halt,  end  not  beoau«e  of  the  case  against  hla  for  violation  of 
the  • rohlbltlen  Lea. 

.losever,  r.  coffer  has  refused  to  aeoept  our  rul in-  in  the 
ease  end  has  insisted  the  Caaads*ion  had  no  right  to  remove  it. 
laeftoy* a naas  fra  the  pension  roll,  and  ha  dec^ada  pension 
from  the  time  hla  naas  was  off  of  tha  roll. 

The  latest  development  In  the  ease  la  e scorn  statement  by  Mr. 
iAoaey  tc  the  effect  that  be  was  stricken  frem  the  roll  because 
of  the  feet  be  was  arrested  end  a nrged  with  selling  home  brew, 
but  that  official  reason  wen  given  ea  vision  greeter  then  allowed 
by  Inn,  Be  also  oleine  that  Or,  tain or  Aid  net  wake  a aelentirie 
examination  of  is  see,  and  t*t  Ur.  ount  eee  prejudleed.  fur- 
ther states,  that  bie  vision  bed  not  o'enged  during  t.e  past  0 
or  10  years,  and  hla  vision  eae  net  groeter  during  the  years  IV) 
end  I930  disc  be  was  not  on  t e pension  roll,  then  it  i»  at  the 
present  tine,  or  it  wee  at  tbe  time  of  examination  by  ur.  umitb, 
which  examination  resulted  in  bis  reinatatemei t on  tho  roll. 

He  also  has  furnished  us  with  several  affidavits  from  residents 
of  Cape  lrardeeu,  all  te  the  effect  that  he  la  dad  nee  beam 
totally  blind  end  see  so  during  ti  e years  IV)  and  1)?0. 

hen  ur.  lu>ene:  eea  evaat nod  by  ur.  v.  peuliln,,,  on  June  I4, 
1V1,  the  oetor  advised  the  vision  In  ri  ht  eye  "nil’*,  in  left 
eye,  "light  perception" , which  would  make  hla  eligible  for  the 
pension.  The  ri  ht  ey  hoe  been  removed. 
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'!•  mu  examined  or  'February  24.  , by  Dr.  Albert  S. 

Leucine,  another  ;.«*ber  of  our  «taff,  end  at  that  time 
jt.  Imnolne  reported  rl?ht  eye  "rai iuvwd*  j loft  aye 
"11  ht  perception  only". 

■ fter  we  received  ia«*  r^tlor  tMt  Vis  party  had  nor# 
virion  thoi.  tbs  pension  low  ^emitted,  eo  had  him  re- 
exonli.ed  on  Jenuxy  u,  1)2}  by  lx.  «.  &,  fount,  cep*  lrar- 
deau,  aleo  a member  of  our  staff.  At  tint  tlaa  Ur.  Yount 
reported  right  aye  •,rer*>ved" , left  ay#  *11  'ht  pares  tlon, 
hand  notion  at  tec  feat.  *rd  ac  untin?  fl  -era  at  one  foot", 
and  it  was  as  the  result  of  via  report  fr  a .x.  Yount 
that  tfce  a was  stricken  from  the  roll. 

la  was  re -examined  by  x.  eyer  ainer,  who  aaa  t en  our 
edieol  1 rest  or  on  July  $,  1)2).  jar,  airier  reported  rl  ±i 
eye  "resowed'1 . Left  aye  "light  perception,  motion  of  a hand 
at  o&u  foot,  notion  of  a hand  at  two  fast,  and  counting 
finders  at  six  lnohaa",  which  also  tihcaad  his  vision  greater 
th  ji  the  pension  limit. 

Ho  wee  examined  by  lx.  0.  v.  nim,  on  July  3 j , i)3u,  and 
at  U t time  lx.  -nlth  roorted  hi  a vision  much  doaraoead. 

Ripht  aye  "out",  ai  d left  eye  "light  par 00,  t ion  and  notion  of 
a hand  at  six  or  el  bt  ino  aa  only",  and  aa  Via  pension  lew 
l emits  bend  actio  at  one  foot,  or  t salvo  inohae.  Dr.  .with* a 
report  showod  t e ana  saa  eligible  for  V>e  pa  alon,  and  as 
a result  tie  application  ass  filed  sad  ha  was  reinstated  aa 
Of  August  27,  1130. 

cur  file  vary  elwarly  and  definitely  a owa  tnla  aen  saa  stricken 
fru  the  roll  because  of  vision  greater  than  the  pension  limit, 
and  altho  gb  wa  did  have  information  eon  earning  the  sparge 
axainut  him  for  aellinr  intoxicating'  liquors  tost  had  nothing 
shat  aver  to  no  with  hla  -ok*  bring  removed  from  tta  roll. 

vs  have  reports  in  our  file  from  our  oculists  bowing  that 
durln.'  the  tlue  his  asms  was  off  the  pansier  roll,  hla  vision 
saa  creator  than  the  pension  limit.  ",  a examination  of  July 
30,  1)3&,  showed  him  eligible  from  a \lsio»  standpoint,  ha  saa 
parwlttad  to  make  an  application,  w.ia  hr-  filed  on  august  27 , 

1330*  and  ea a reinstated  as  of  Vat  data  and  in  uooordr.  os 
with  tr.t  aaslon  l«w,  hla  pension  begn  ti  a data  of  the  filing 
of  his  application. 

Vlth  ail  of  tho  above  facts , aa  will  ask  you  to  give  us  a ruling 
In  tala  etna,  as  to  whether  or  not  this  wan  le  entitled  %o  mry 
pen/  leu  during  the  period  hi.  nai;s  waa  not  on  the  pension  roll." 

It  Is  our  understanding,  and  wa  will  assume  it  to  be  the  feat,  that 
the  pans  loner  waa  properly  excluded  from  such  pension  during  tin  period  la 
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question,  and  this  oj.lni  n will  be  confined  to  tho  sin  !•  question  of 
law  aa  to  what  ha  r or  not  one  whoa#  ncme  has  rightfully  boon  stricken 
from  the  pouslon  roll  because  his  vision  la  superior  to  the  statutory 
standard,  but  whose  vi  ion  later  daelinea  so  as  to  bring  bin  within  such 
statutory  standard,  is  sntitlad  to  s pension  Tor  the  period  during  which 
nla  name  was  not  on  the  blind  penelos  roll. 

The  right  to  reeel we  e blind  pension  la  purely  statutory.  he 
statute  authorising  payment  of  blino  pensions  la  Revised  tatutes  laiourl 
1323,  action  u>34,  Wbloh  ; rovides  aa  follawai 

" ee.  U>34*  Vision  teat  - w .0  entitled  to  abelon,-  M> 
person  shall  be  entitled  to  e pet. cion  under  this  article 
who  has  vision  1th  or  without  proper  adjusted  glasses  greater 
t tan  whet  ie  kaowr.  aa  light  pares  t ion;  that  light  par eeptlon 
as  used  in  this  section  aee<s  net  taorc  vision  than  is  suffi- 
cient only  to  distinguish  11  ht  from  darkness  and  reo-gnlse 
the  motion  (not  the  foru)  of  the  hand  of  the  examiner  at  a 
distance  not  raster  t an  one  foot  froa  tho  aye|  and  no 
per*  r shall  be  aotitled  to  raaelv*  a pension  axes  t u on 
aolentlflc  vioion  tsst  supported  by  the  certificate  of  a 
Competent  oculist,  approved  by  tne  cassias  ion,  that  such  par- 
son doss  not  possasa  a greater  vition  than  that  provided 
above  in  this  section;  and  every  person  passing  the  vision 
test  end  havin'  the  other  quellf lost ions  provided  lu  this 
article  shall  be  entitled  to  reeeive  e pension  of  throo 
hundred  ((300*00)  dollars  par  annua,  payable  quarterly,* 

In  this  aaaa  statute  la  a prohibition  against  the  rasa lpt  by  any  parses  of 
a blind  pension  who  cannot  oo or  within  tho  statutory  definition  of  blind- 
nose,  end  sir.ee  the  pensioner  in  this  ease  did  not  for  the  tlia*  which  is 
la  question  posse as  the  statutory  quail fleet ions,  and  sines  the  statute  pro- 
hibits any  person  receiving  such  pension  who  la  not  within  tbs  statutory 
standard,  it  is  our  opinio:  that  such  person  could  not  be  entitled  to  a 
pension  for  such  period. 

uur  conclusion  la  strengthened  by  that  pert  of  Haviaod  tatutes 
iseourl  13^3,  eetior  UO36,  which  provides  as  followai 

*•  • • *■  henavwr  it  shall  become  known  do  tho  coamlaalon 
thnt  any  p«its  w base  nMaa  la  on  the  blind  pension  roll  is  no 
longer  qualified  to  reeeive  a per.alon,  after  reasonable  notloe 
nailed  to  au oh  pwsoc  at  bla  or  her  last  know-,  residence 
address,  sue:,  fact  c all  be  certified  tc  the  state  auditor 
and  the  r.mna  of  such  person  shall  be  stricken  fre  the  blind 
enalon  roll;*  * 

A remedy  le  provided  for  a parson  aggrieved  by  dec is ions  of  the 
commission  for  the  Mind  *ae  to  his  or  her  property  or  income,  residential 
or  morel  qualifications  to  receive  the  benefits  of  the  article*  by  vised 
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tatute*  lssourl  IV 9 action  <>901  w)  lo  rovides  t at  ar  appeal  nay 
be  baker,  fron  ruch  decision  "te  tha  circuit  court  of  his  or  her  Judicial 
circuit  within  ninety  days  frea  tha  Aaalalon  eoaplalned  of".  Thla 
atatuta,  ahan  original!  naotad  la  1^3  (awe  Lava  of  1^23#  P*S*  3^» 
aotlon  5)  provided  that  "any  person  claiming  the  bo  at' i to  of  this  aot 
who  la  aggrieved  by  tha  nation  af  tha  acaadaslon  Tor  t « blind  way  appeal 
trem  lta  da e talon  a to."  and  under  the  19*3  statute  an  appeal  weald  lie 
fron  a deals 'ion  of  the  dowel  as  ion  aa  to  tha  viator  of  an  applicant  for 
penalea.  In  lAattar  of  Appl  teat  lorn  of  Edith  Jell  ay  v.  .Isa  curl  Coeai  salon 
or  too  Blind,  10)  IflO.  bl2,  274  3,  «•  666  (1923).  hi#  statute  aa  ana-,  dad 
la  1915  (Lena  of  1^2;,  page  31b)  in  which  fem  it  la  at  ill  in  affect  aa 
quoted  above  frea  the  rovl  lea  of  1929  Halted  appeals  to  decisions  of 
tha  ocnlMlen  as  to  ‘property  or  inooaa,  residential  or  noral  jualifioa* 
tlons"  ao  that  It  seams  that  tha  atatuta  slnaa  1923  has  nada  tha  daclalona 
of  the  onnission  aa  to  vision  uon~appealable  and,  therefore,  the  deal  slot, 
of  the  CooebI salon  oonoorniiv  tha  vision  of  tha  p'-n*  lorn*  heroin  by  which 
bo  was  strlakan  frera  the  passion  roll  would  net  bo  aubjeot  to  attaok. 

It  is  our  opinion  that  the  pans  loner  reslay  coney,  aid Si In 
ounty  Ke.  lb.  Is  not  entitled  to  o version  for  the  period  during  which  be 
a as  not  0 n the  pension  roll,  subsequent  to  his  being  stricken  off  such 
roll  by  daalslon  of  tha  "canolas  ion  for  tha  liad  and  up  until  his  rain* 
statanant  thereon,  and  that  tha  decision  of  tha  osmicalon  for  tha  Blind 
in  striking  hia  fro*  such  pension  roll  was,  under  tho  facts  furnished  in 
you r request  for  opinion,  propar,  and  not  subjeot  to  attaok  or  raview 
at  this  time. 


Vary  truly  yours. 


Af-pKUVM  I 


EDVARD  H.  MI1UR 

AS  i . . t'T  V 3 ' -H>  . . 
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May  25d,  1954* 


Honorable  Jaxaes  J*  Perna 
Medical  Licensure 
State  Board  of  Health 
Jefferson  City,  Mo* 


Dear  Sirs 


le  have  your  request  of  April  17,  1954  for 
an  opinion,  which  request  is  as  follows t 


"We  have  received  a letter  from  a 
druggist  asking  for  information  as 
to  whether  oar  not  an  M«  o.  who  owns 
a drug  store  can  write  prescriptions 
and  fill  them  himself*” 


We  find  no  statutory  provision  prohibiting  a 
licensed  M*  D*  from  operating  a drug  store  and  filling  his 
own  prescriptions*  In  fact,  we  find  ample  authority  ap- 
proving such  practice*  Section  15140,  Revised  Statutes  of 
Missouri,  1929,  relating  to  druggists  and  pharmacists,  in 
part  provides! 


-\(-S  I 


"Provided,  however,  that  nothing  in 
this  section  shall  be  oons trued  to  inter- 
fere with  any  legally  registered  prso- 
titioner  of  medloine  or  dentistry  in 
the  compounding  or  dispensing  of  his 
own  prescriptions,  " 


•’gain,  in  Lection  15161,  Revised  Statutes  of  Mis- 
souri, 1929,  the  Legislature  dearly  recognised  the  right  of  a 
practitioner  of  medicine  to  own  and  operate  a drug  store,  when 
It  used  this  language: 


#2  - Honorable  James  J.  Perm 


"Any  physician  doing  business  as  a 
pharmacist  or  druggist*  and  owning  or 
operating  a drug  store  or  pharmacy,  " 


The  right  of  a physician  to  also  be  a druggist  Is 
recognised  In  State  Willis  (1907),  128  Mo.  App*  214  by  the 
following  language*  l.c.  216: 


"A  regular*  registered  and  practicing 
physician  may  at  the  same  time  be  the 
proprietor  of  a drugstore  and  a registered 
pharmacist*  and  may  fill*  from  his  stock 
of  drugs*  s prescription  calling  for  in- 
toxicating liquor  a and  such  poisonous 
drugs*  including  cocaine,  as  can  only  be 
sole:  on  prescription*  (State  v.  Carnahan* 
63  Mo.  App.  244}  State  v.  Pollard,  72  Mo. 
App.  230.}  He  cunnot  sell  these  articles 
and  afterwards  fill  out  a prescription  to 
cover  the  sale.  (State  v.  Hensley*  94  Mo. 
App.  156,  67  S.  W.  964.)" 


It  la*  therefore*  the  opinion  of  this  office  that 
an  M.  may  also  own  and  opera te  a drug  store  and  fill  his 
own  prescriptions. 


Yours  very  truly. 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 

APPROVED* 


bot  VcCTRTfrar'1' 

Attorney  General 
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S;ocsi  t of  bMnd  pension  b*.  person  receiving 
Inc  re  rr  -3  other  s urcea  sufficient  for  in- 
eligibility  for  s>..ch  enslon  disqualifying 
cue.-,  ensioncr  i'Tfxr  uturt<  ton# fits  uru’or  blind 
ens  'on  ltw. 
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’■'  Issouri  Cosasl.-siao  for  the  Mind, 

026Q  • fstninster  Mf.es, 

St.  ouls,  'tssourl. 

ttention  isa  erle  v.  Finsn 

tQA&lon  ocretar> . 


Qc&tlemsa: 


t 


k re  usst  for  »n  opinion  L s bssn  received  ro*  you 
under  dste  of  August  24  th,  1S24,  such  request  being  In  tbs 
following  t^ms: 

"Tie  above  desires  to  apply  for  the  state  blind 
pension.  > * p formerly  e pensioner,  having  filed 
*>n  onpllcition  on  February  24,  18??.  At  the  time 
of  the  filing  of  be  explication  ani  subsequent  1 n- 
veatigstlon  ho  did.  not  advise  that  he  ire  tbs  re- 
cipient of  per  week  - payable  #£C,00  every 

four  weehs  - eosp enaction  frov  tie  stte  of  Joule- 
ienns,  T".  is  #o<c$>easatloa  -as  being  psid  hla  cc*  - ring 
the  loss  of  is  leion  s a result  of  an  nceli.Hnt  et 
with  in  tr  t stete. 

re-lnveat igttlon  of  t is  esse  wee  mede  on  July  0, 
ls-Si  end  investigator  re  orted  pensioner  cdM^ed  ns 
had  bean  awarded  tfi,  . *3  eoapeas  tion,  to  be  paid 
520.00  per  ee‘.  far  f iur  hundred  (4S0)  weeks. 

on  stoLer  Pt,  Mi.  e wc.s,  therefore,  receiving 
t is  compensation  t t ths  time  of  his  sppllsntlon  for 
the  snsion  end  continued  to  receive  *$ve  after  bee  .■«- 
1 •£  sp s sion  r of  tne  state  of  i r.  ur  i . tc«  \:e 
eon  ensntion  be  ng  eld  his  w«.s  greater  then  #400.00 
>er  «~.nu*»,  lcl  is  tie  lirait  set  by  the  ensicn  law. 
be  f.r  s accordingly  stricken  fro*  the  erslon  roll  *» 
of  u^uct  It,  1^24. 

il  eg  r.  remit  te«  Injured  la  Louisiana,  while  em- 
ployed there.  Me  fsM  ly  ns  living  et  ldon.  * •»  :our!  , 
where  they  h pd  lived  Tor  tbs  reviews  forty  (40)  years 
sort  v-.-'ers  to  owned  Me  o-«,  tiorefore,  Is  resident-* 
wrs  not  Involved. 

• - 

- 
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'Any  person  or  persons  found  guilty  of  vlolat- 
1 ng  any  of  'bo  jrovlsi  ns  of  this  article  (Mil 
be  dee  ad  f llty  of  a nlade  eanort  ene  any  per- 
son who  a", all  wilfully  • nd  fraudulently  violate 
any  of  the  provisions  of  t ia  irtlcle  for  ths 
purpose  of  obtnl’  1«£  »»ny  benefits  thereunder,  to 
hie1  ; uch  person  is  not  entitled,  aboil,  in 
addition  to  the  penalties  otherwise  provided 
erel  , forfeit  ;t]  right  to  fut-r  . b f ta 
ereunder. * 

v<at  therefore,  respectf  lly  re  lueat  you  to  rd*  lae  ua 
whether  or  not  ' r#  er-its  fceoauss  of  tb«  a is  hi  a 
c ee  tea  die -.us lifted  Massif  fror.  future  b oeflt*  of 
the*  ension  and  if  beetlon  o.  r.  t'  thia 

e»aa. 

e also  request  you  to  advise  if  estioa  Jo.  8938  dose 
not  s;  nly  in  this  inet*oce,  hen  it  C. 

In  'avised  Ut  tutea  iaa  url  12*,  ectlon  JbOJj,  quoted 
In  your  ra  uent,  a viol-  tion  of  any  of  tha  provisions  of  rtlele 
I of  Charter  51  of  the  seised  statutes  of  1 2b  which  Is  not  wil- 
ful enJ  fraudulent  It  declared  to  be  a mi  sc  ewe »- nor  and  by  plain 
Inference  a violation  r leb  isnot  wilful  r nd  fraudulent  will  not 
of  Itself  disqualify  any  t-srann  rc*a  moelviof  future  benefits 
un  er  the  b ! lrv.  pension  law.  As  we  understand  tha  facta  as  et«ted 
in  your  letter,  they  do  not  indicate  that  the  violation  by  l'snry 
«*mt*  as  wilful  or  fraudulent  and  *«  be  vie©  thet  a decision 
aa  to  whether  or  not  eueh  violation  was  wilful  and  fraudulent 
would  rest  witb  the  Corrals* Ion  for  the  Blind  and  would  bo  flnel 
in  the  rbaenee  of  an  appeal  to  the  C rcull  Court  under  cation 
8901,  6 t.  *th<  r cases  to  etlon  wight  at,  ly,  we 

shall  reserve  our  opinion  until  specific  essas  are  .resented  for 
our  ruling. 


s nclueion,  It  lsour  opinion  that  a arson  r.o  has 
violated  the  provision*  of  Chs  ter  51  of  the  hsvlsed  statutes  of 
Missouri  1399  by  apply' nft  for  and  roeevlng  a blind  pons  Ion  at  a 
tins  when  he  «s  the  recipient  of  an  lno  ns  sufficiently  gr#rt  to 
prevent  him  frow  being  entitl'd  t > suoh  ension,  *ould  not  bv  dis- 
qualified , .hen  sucv  Inc  sr  curaad  or  fell  balov*  the  at  tutory 
mar  * run , fron  receiving  future  boss  fits  under  the  blind  panel  os 
law,  uni  ss  such  person  violated  such  law  wilfully  ad  fraudu 'ant ly. 


Tory  truly  yours. 


A 


-.ION.;  - Right  of  *'i*sourl  Commission  for  the  Blind 
to  suspend  payment  of. 
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Missouri  Co*»lasion  for  the  Blind, 

nstalnster  Fl&ce, 
t.  louia,  Uesourl. 

attention  i?c  arl#  • Finer*, 
eneion  ©oretsry. 


Q^ntlwmen: 


A request  for  an  opinion  he*  boon  received  fro^s  you 
under  d t«  of  Augu&t  ? , 18?4,  » eh  re  uest  Vein g In  the 
following  tenet 

•»•  rooroot fully  request  your  edvlco  as  to  whether 
or  not  the  Commission  he*  authority  to  suspend  pey- 
•nt  of  on* Ion  to  penal  nera,  who  refuse  to  pey  their 
debt*,  such  as  rent,  grocery  bill®,  doctor  bills, 
end  so  forth. 


« feevc  renal  .<ners  who  have  account#  with  grocers, 
who  give  the-"  credit  for  three  months  nnti  expect  to 
reeel  re  payment  of  recount  when  the  pensioner  receives 
hie  cunrterly  eheeV  ano  then  the  ens loner  refuses  to 
nay.  These  ae  ousts  reage  from  %C#00  to  sJlO.OC. 
fleturally  these  werehante  appeal  to  us  for  oealatance 
In  collecting  trelr  hllla. 

/*  1 so  c>n  re  legally,  undor  the  lew,  suspend  payment 
of  pension  to  those  who  dissipate  or  erwlt  others  to 
dissipate  their  pension,  and  e.a  c result  rre  without 
funds  cad  are  on  relief  rolls  end  being  assisted  by 
organised  charities.  e hart  esses  here  pensioners 
ere  without  funds  e weefr  after  receiving  pension  end 
ere  appealing  to  those  oharltlos  to  glee  them  finan- 
cial assistance.  In  several  instances  re  levs  in- 
sisted pensioner  give  power  of  attorney  to  some  re- 
liable, reputable  person,  which  r.«s  been  Ao«e  and  as 
a result  tha  pensioner  is  receiving  the  full  benefit 
of  the  ensi  gn  cf  the  ct>  te.  *re  we  within  oar 
bounds  in  doing  V Is"  ' ur  only  object  le,  of  oourao, 
to  , rotact  the  v«n»i  'ntr  an"  to  aid  sad  spsiet  bin, 
-hen  he  le  spperently  unable  to  da  so  for  himself. 

Assuring  yoa  of  ur  appreciation  for  y ur  advlee  in 
tMa  matter,  *e  beg  to  regain" 
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l evised  statutes  of  ' ieeourl  lft$,  oction  i>665f 
provides  that  certain  b'lad  pereone  "shall  be  entitled  to  re- 
ceive * * * an  annual  pension  * * * payable  In  equal  quarterly 
installments •"  There  sre  two  usual  methods  of  dis  eraing  mossy 
charitably,  ore,  tha  nethod  >f  direct  peywant  for  relief,  f nd 
the  other,  the  -sat  od  of  another  parson  or  an  administrative 
bot’y  receiving  such  soney  and  applying  it  for  the  use  of  the 
person  being  supported,  in  v lei  latter  method,  which  is  s fora 
of  trusteeship,  the  beneficiary  never  receives  the  actual  money 
devoted  to  his  use,  but  oly  receives  the  things  purchased  there- 
with, It  will  be  observed  that  the  above  statute  indicates  that 
the  first  of  these  aetboda  is  the  method  rescribed  for  blind 
pensioners, 

Revised  tatutas  lsaourl  1*£9,  Section  -■  J9S , which 
relates  to  the  et'od  of  distribution  of  blind  tensions,  rovidee 
in  7 art  that  each  yens  loner  must  fill  In  and  send  to  the  ;tate 
Auditor  ea  a condition  precedent  to  the  receipt  of  each  install- 
ment of  Me  ens ion  a requisition  'containing,  among  other  things, 
a statemant  that  requlsit loner  la  the  reel- lent  of  the  ;cn»lon 
personally  end  that  he  or  she  has  the  free  and  full  uaa  cf  such 
•as ton,'  If  reacloac  were  suspended  la  the  meaner  oug  ns tad  la 
your  latter,  it  would  not  be  possible  for  such  pensioners  to  make 
this  at* tenant  la  their  requisition  and  consequently  it  would  not 
seem  that  the  :3t®te  auditor  *©uld  be  Justified  in  drawing  bla 
warrant  for  the  payr^nt  of  such  pensions. 

Revised  statutes  * 1 scour!  1SS9,  nation  0S0?,  provides 
as  follows: 


t.e  unlawful  ror  eay  person,  rcen_Uetion. 
IXQUp  or  association  to  raoueat.  require, 
,clt  or 
loatrlbi  _ 

£Sj 


"It  shell 

society,  group  

coerce,  solicit  or  induce  r*ny  peas  .toner  under  tMa 
rtlcl^  to  coatylbuto,  donate.  &Ivc.  allot  or  art 

>sc  vf-.atever.  any 


^rtlcl«?  to  contrlbuto.  dont 

isI&iaJ 

*snave  received  se  a penal< 


ysoneyp  received  ea  a pension  unlcr  i-  ic  art 
and  eny  person,  Vgeni'or  rtr  resen tat ire  of  such  or- 
vanlvatlon,  society,  group  or  eesoe lft ion  who  com- 
mits any  such  act  or  acta  shall  be  guilty  of  a sir- 
de-eanorj  sad  It  shall  be  the  duty  of  the  eoxalssloa 
for  the  blind  to  investigate  ell  such  cesaa  coring 
to  Its  attention  amd  re  ort  seme  to  the  proper  au- 
thor i ties. 


Tills  statute  in  Its  use  of  such  tar^s  as  "allot"  and  "part  with" 
would  *ee~  to  *«««  that  attempts  on  the  pert  of  other  p rsona  than 
pens  boners  to  h v«  such  pensioners  so®  It  thonselves  in  advance 
of  the  roeetrt  of  their  Tensions  to  the  giving  ewaj  of  such  pen- 
sions u Id  be  prohibited.  Furthermore,  kuct  action  &9VZ  cannot, 
of  course,  **«««  that  penal  oners  cannot  disperse  the  r^ncy  received 
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ns  pensions  after  Its  rrcel-t,  beoeuse  such  a construction 
vr'uld  deprive  pen*i°aere  of  the  use  of  the  money  eo  received 
end,  therefore,  *uoh  -action  end  ltc  prohibitions  suet  relate 
to  reatralnte  on  the  antlcl rat  1 cn  of  7 ana ion  noncy,  i#  e.  to 
attests  to  convey  It  before  It  la  roes  ved  and,  tier© fore, 
the  »ue  melon  of  payr.ent.a  or  the  t-s! stance  that  pensioner 
give  a pr«,er  of  ettornoy,  -e  oi.tlln*d  la  your  letter,  mirht 
well  be  reg-rdod  as  a vied*  ernor  under  t.  la  stotutc. 

The  question  might  be  raised  as  to  whether  or  act  s 
person  see* lug  and  rec  1-In?  obnrlty  'ro*  ot>  or  agencies  -eight 
be  disqualified  from  receiving  blind  penal ons  by  tost  -.art  of 
ovlaed  ' tatutes  leoourl  1*1*9,  eetlon  ati-3,  t*;  leh  rovldea 
s foil ova  t 


-and  provl  ed  further,  that  no  Mind  person  shell 
be  entitled  to  the  benefits  of  this  article  * * * 
shlle  publicly  soliciting  al*na  la  any  manner  or 
throurb  any  artifice  In  any  pnrt  of  this  state- 

However,  we  do  not  believe  tnat  the  rovlslon  just  quoted  would 
disqualify  pcTsoie  receiving  relief  fron  organised  charity  be- 
o»uae  It  la  our  opinion  that  the  statutory  provision  relates  to 
public  solicitation  of  ul*  such  as  the  eollcltatlcn  in  'ubllo 
pi nees  from  ^enters  of  the  pmtUe  of  contributions,  and  that  aueh 
provision  dons  oot  relate  to  tha  receiving  f funds  or  co- mod  It  lea 
free  orga  lead  charities. 

A ahert  answer  to  your  Inquiry  might  be  that  the  Commis- 
sion cannot  austand  the  actual  payments  of  mono)  o stltloncrs 
because  under  the  at  tutea  as  *e  construe  them  the  Co-Mission 
never  has  any  physical  c n rol  over  aueh  pension  «o-.ey.  Charter 
61  of  tha  evleed  statutes  of  1.79  give  the  Co-mlsslon  extensive 
powers  in  determining  v.hctrer  or  not  an  e Heart  should  be  ; laced 
on  the  mansion  roll  end  In  avlng  eprlio-nta  rea  vod  fro-*  tt.e  or- 
al on  roll,  ut  once  an  apllennt  Is  on  the  pension  r 11,  as  we 
understand  t la  cha  tor  and  especially  -eetl  m 0d9i  -hereof,  such 
renal  oner  e'-eurcs  his  quarterly  rej*,:®te  directly  from  the  -tats 
Treasurer  and  senda  is  requisition  therefor  In  dtreetly  to  the 
tate  Auditor,  ?nd  the  Cov.v:  lesion  for  tim  Blind  b>  a no  direct  con- 
nection *4 1th  or  control  over  the  distribution  of  aueh  renal  on  money, 
as  under  the  statutes  t e C 3ns! salon  has  no  legal  right  to  receive 
or  disburse  it. 

In  ecneluslon,  it  Is  our  opinion  that  the  la sour 1 Com 
mission  for  the  Bl'nd  ham  no  authority  to  suspend  peyaeats  of  Mind 


4.  Missouri  Coma  **lon  for  th®  Blind  £®pi®~ifc«r  11,  1V54 

p®ns len®  to  eny  o*Jwto*®r»  legally  nad  pr^p.rly  o-,  the  Ml *4 
co®ion  roll. 

Yrura  very  truly, 

tv  ft?D  a.  tel-  ft* 
rifu  :T.'.3T  aTY:  r.Y  $ a A*. 


BUN;  i - ight  cf  loacurl  Corraflisslon  for  the  Eltnd 

to  investigate  ino  me  qualifications  of 
ne  is'oncr. 


^£>3  eatisiniiter  ' lace, 
t.  ’ou!»,  * isaouri. 

tt notion  wise  arl<*  . ”:nnn, 
eslon  eeretr-r  . 


Oentl  ^men: 


A request  for  rn  Of  ln.cn  b*s  beon  ’ccelvsd  from  you 
under  let*  of  August  17,  *.4,  sueh  request  being  In  the 

following  terras; 

•i3lnce  the  pe.-rlon  l«w  provides  ik't  any  one  - ho 
ha*  an  Inn  sc  or  la  the  reel.  lent  of  •CO.fV'i  or  wore  per 
ennusr  fro  any  source  whatever  shell  not  be  eligible 
receive  the  pension,  it  is  our  understanding  that 
1?)  enaes  of  where  .e  know  our  ;.erelonors  vev«  a-»  In* 
cone  over  end  abo  e the  pension  lln.lt,  it  ie  our  <>uty 
to  ol#ek  on  said  Lae  ns.  eeordlrtgly  we  V've  reque  sted 
these  ;e'fi?nore  to  fill  out  the  enclosed  leak. 

T\le  '*n-  1 .mer  hes  refused  to  fill  out  this  at  ta  ent  - 
atetlng  see  hee  not  xapt  e reeord  of  her  lneoM* 
understand  s c does  are  e Citl^ne!  income. 


e,  therefore,  res  ctf  lly  request  edvlee  what 
etlon,  if  any,  e ere  to  tek**  relative  to  >«yjp»  nt  f 
pen  See*  la  ate  to  oontoue  to  reeel  e the  pension 
when  w«  do  not  know  whether  or  not  ter  l-.o  Te  la  wit  - 
in  the  pension  limit*’* 

feviser  t tut.  a lesourl  1®?;  , eotlon  0-.lS,  Me  de- 
fines p -eons  entlt’ad  to  reoe  v»  bl  nd  •enaiona,  c ntains  tie 
followl ngj 


"Irovi  ed,  th  t r.o  fuo:  i-  raon  ehell  be  entitled  tc 
a pension  under  this  article  who  hee  an  income,  or  la 
the  reel  lent,  of  si*  hundred  UtOO.  o)  dollars  or 
•>ore  «r  anmira  from  any  source  whatever," 

whether  or  not  an  * pi  leant  for  a tendon  or  a person  on  the 
blind  *nelon  roll  le  receiving  an  ino  -re  „f  ,6  0.00  or  wore 
per  ye  r is  e question  of  fuet  requiring  invest lget Ion  on  the 
part  of  the  tatc  or  Its  Instrumental  lties  so  that  possible 
violations  f the  lew  e prevented,  and  tha  responsibility 

for  having  !anni  l-ellgiblc  to  receive  pensions  atrieken  from 
the  ro  la  rests  '1th  the  tlsenurl  Co  ulastcn  for  the  Blind  under 
that  p t of  ttev’sed  tetutna  lasuuri  1*B9,  action  oO£6,  wllch 


a 
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''ep*.  e^b»r  12,  li>24 


''rovidee  aa  follower 

"*fcen  »ar  it  a all  taco  e *no-*n  to  the  co-uilaaion 
Vat  any  person  *hoee  na^a  ta  on  tba  blind  pension 
roll  la  no  loafer  qualified  to  receive  a pension, 
after  :aM  nab  la  notice  pallid  to  aucv  ereon  at 
iila  or  bar  last  known  rorldenee  address,  sue).  at 
shell  ba  certified  to  the  etr.te  auditor  and  the 
news  of  e^cb  ereon  shall  ba  stricken  fro*  tba  blir.d 
pension  rollj’* 

The  laat  statutory  quotation  ebo  a shows  that  tba  car* 
tlflootion  to  tha  State  Auditor  of  tba  'act  of  Inal In lb 1 11 ty  of 
a person  on  the  blind  pension  roll  la  tha  responsl toil lty  of  tha 
CooMlaalon,  but  tba  at  tutea  do  not  directly  t a legate  to  any 
person  or  body  tba  duty  of  making  tba  investigation  nocencary 
to  f n the  erl stance  or  noa-ax 1 a tone#  of  auoh  f*ei.  ’ovaver, 

it  would  ato'i  that  tba  r lasouri  Camilla  ion  for  tba  Sllnd  would  ba 
tva  logical  and  appro  rlate  agency  to  aava  v ia  lnveetlgr t lan  for 
tha  follo-v’ng  reasons: 

A,  It  la  tba  duty  o'  t:.a  Commission  for  tha  Blind  to  fa* 
teraine  wtaVer  or  not  tha  income  of  on  a pllc-nt  for  a ensjon 
la  auf fiela  itly  mall  t entitle  aucb  a pile  it  to  a .enslon,  aa 
Revised  tr tutea  “lesourl  K?$,  Leetion  ..901,  rov Ides  In  >*rt 
aa  follows: 

"Any  parson  claisiag  t ho  benefits  of  t la  artlcla 
who  la  aggrieved  by  tba  rollon  of  tha  conMsalon 
for  tha  blin  as  to  a or  her  property  or  lneo’oe , 

# * * nar  appeal  fro-  its  < sals ion  to  the  otroult 
e >urt" 

8.  Cha  ter  51  of  tha  1 ovlaed  Matutea  of  1129  which  deals 
:1th  l’nd  roMlona  designates  tha  "leoou;  1 Cor*l*rl-»n  for  tba 
Blind  nd  its  officers  and  employees  rod  tie  State  Auditor  aa  tba 
off’. cara  or  agencies  or  arsons  charged  with  tha  enforcement  of 
tha  bllad  eneioa  law,  and  if  a oholaa  should  ba  sade  batwaan  these 
two  in  riling  V c r eap  nslbillty  for  Veep*H{?  tree*"  of  tha  eligibil- 
ity of  persona  on  tha  blind  poaaion  roll.  It  «r>uld  earn  that  tha 
choice  should  rast  with  tha  Co  mission  and  its  off  leers  and  em- 
ployees who  are  la  far  r*ora  lntiarte  touah  dth  the  blind  anal  on- 
ers than  the  Stria  Aud'tor  of  whose  work  tha  blind  pension  law  la 
only  a mall  fraction, 

C,  If  the  po'-ar  and  duty  to  lav  stlgate  the  eligl'  illty 
fr.'n  the  point  of  view  of  income  of  blind  ; eneiocers  does  rest 
with  the  Commission  for  the  Pi inf,  sueh  power  *uat  include  tha 
•»o.  «r  to  <ak  questions  of  panalonera  and  to  require  a pensioner 


tssovi  1 Co'ibI  siofi  for  t&c  cIiu<-‘ 


If,  Hv4 


* H’U  :rr  ?f Tmfatx  *?  »•  *•»•*  which 

woulrt  ««•*  withlft  the  90 «©r  ef  ih«  Ce*r*i*  loa  »Met,  b* 

t ' *2/  ♦ *e  . »»3url  r*S>,  <%etlo*  Is  “tit  or  1 red 

to  <*»rt  bylww  or  r;le©  *&4  robuUtl5«.  for  its*  rov*r*~ 
ri  t *»/**.Vy  d3t'7  !*  «athorl«MS  to  re,  re  V*  for* 

, v,?M**on  tiftaVc  to  * used  bv  pereons  e to  r«- 

•«Wi  wine,  e-s*  . ' e V, 

- . . ia  : r opinio i that  tf  the  Vies  **rl 

•..fco-  e ioo  the  ?llr*d  Is  af  *r  invest Vf«tl>a  tiet 

« ~©r*»a  on  th*  bl.td  sisioa  roll  is  receiving  fro*  ot.Vr 
*^urce*  i e bo  ©tt  sueh  jenslo  er  ineligible  to 

*ll»*  r**«**».  the  Co  -vU«U©  a»y  certify  this  feet 
te  tfee  Stete  Alitor,  and  tbet  *uei  certification  could  be  *ece 

: *‘r9i  ™ " u~?bU  to  find  out  fre-a  say  other  s-vuroe 

ho  evtn^t  of  sue'  ane.oner*©  lneo*e  nfrnn  e«eh  sieS^.ner  r©- 
fus«*  to  eu  ply  to©:-  Infor  m tl©«.  * r*^ 


®ry  truly  yours. 


ROAD  DISTRICTS: — Surplus  funds  remaining  after  the  full"  nayment 

of  the  bond  issue  for  which  they  were  collected, 
may  be  transferred  to  t general  fund  of  the 
District . 


January  11,  1934. 


Mr.  H.  W.  Fly,  Secretary, 
ho nett  Special  Road  District , 
hone 1 1 , as our i . 


Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in 
w iich  you  inquire  as  follows: 

"Some  years  ago  The  M0nett  Special  Road 
District  issued  bonds  to  the  amount  of 
Fifty  Thousand  Dollars  at  which  time 
there  was  provided  a levy  of  Fifteen 
Cents  on  the  Hundred  Dollar  valuation 
to  take  care  of  principal  and  interest. 

Two  years  ago  there  was  sufficient  funds 
collected  to  pay  bonds  and  interest  in 
full  with  about  Eight  Hundred  Dollars 
surplus,  after  which  time  no  levy  has 
been  made.  In  a few  months  the  last 
of  the  series  of  these  bonds  will  be 
due. 

Will  you  kindly  advise  that  disposition 
may  be  raade  of  the  remaining  Sight  Hun- 
dred Dollars  on  hand  which  has  been 
collected  for  bond  end  interest  pur- 
poses? 


We  are  aware  of  the  fact  that  money 
collected  for  interest  and  sinking 
funds  cannot  be  used  for  other  pur- 
poses until  such  indebtedness  has  been 
paid,  however,  it  is  almost  an  impossible 
task  to  return  this  money  to  the  taxpayer 
in  an  equitable  manner.  Hence,  we  are 
asking  your  opinion  as  to  Aether  it  » 
can  be  transferred  to  the  general  fund 
without  violating  the  law. s 

It  appears  from  your  letter  that  your  district  had 
voted  a bond  issue  of  ’>50,000.00,  and  that  the  levy  from  time 
to  time  had  been  made  for  the  purpose  of  paying  the  interest 
amid  retiring  the  bonds  as  they  became  due.  There  is  now 
sufficient  money  on  hand  to  retire  the  last  of  the  bond 
issue,  and  when  the  last  bond  is  retired  there  will  be  a 


Mr.  H.  ;/.  Fly, 
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January  11 , 1934. 


small  surplus  resulting. 

The  money  resulting  from  the  levy  made  for  the  pur- 
pose of  paying  off  a "bond  issue,  of  course,  could  he  expended 
only  for  that  purpose.  Such  funds  were  property  of  the 
Road  District.  Since  the  bonds  have  all  been  paid  off,  there 
is  no  necessity  for  the  continued  existence  of  the  fund  to 
pay  off  the  bond  issue.  The  surplus  funds  remaining  after 
the  payment  of  the  bond  issue  belong  to  the  District,  and 
me  find  no  provision  which  prohibits  the  transfer  of  the 
surplus  to  the  general  revenue  fund  of  the  District. 

It  is  therefore  the  opinion  of  this  Department 
that  the  surplus  money  remaining  after  the  discharge  of 
the  bond  issue  may  lawfully  be  transferred  to  the  general 
fund  of  the  Road  District. 


Very  truly  yours, 


-X? 


Assistant  Attorney  General. 


APPROVED : 


Attorney  General. 


FWHiS 


towhship  OROAHI  ATI  OH ; Relating  to  and  defining  oounty  bridges 

and  township  bridges  in  counties  under 
township  organization. 


Ur.  -dward  G.  Flint, 
Pattonsburg,  Missouri. 


Dear  Sir: 


we  acknowledge  receipt  of  your  letter  of  February  1, 
1934,  in  which  you  state  and  inquire  as  follows: 

"The  Township  Board  of  Cypress 
Township,  Harrison  Co.,  wish  you  would 
define  the  difference  between  a 
county  bridge  and  a township  bridge. 

Is  the  township  required  to  males  the 
fills  and  approaches  for  county  bridges? 

Does  the  value  of  repairs  on  oounty 
bridges  make  any  difference  as  to  who 
repairs  thea,  oounty  or  township? 


I. 


(a) 


All  brlii  /es  cost  in  lees  than  one  hundred 
dollars  Eo  construct,  in  districts  under-" 
town  a hip  organization,  are  to.<  no: Ip  bridges. 


(b)  The  ball  ding  of  fills  and  approaches  to 
bridges  constructed  by  county  court  In 
districts  under  township  organization  la 
a matter  of  contract  with  the  county  court. 


(c)  Repairs  costing  lees  than  twenty- fire  dol- 

lorsj  upon  oounty  bridges  ultfrln  the  township, 
shall  be  node  at  ths  expense  of  the  township^ 
~oard  of  Directors. 


lection  ei64,  H.S.  ho.  1929  provides  as  follows 


Vr,  Edward  0.  Flint 
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"The  township  hoard  of  diraotors  shall 
construct  and  keep  In  repair  all  bridges 
in  their  district  costing  less  them  one 
hundred  dollars;  and  shall  make  all  nec- 
essary repairs,  costing  leas  than  twenty- 
five  dollars,  upon  bridges  which  are  now 
or  may  hereafter  be  built  within  the 
township:  Provided,  whenever  it  shall  be 
neoessary  in  any  road  district  for  the 
township  board  to  cause  to  be  built  a 
bridge,  the  eoet  of  whloh  exceeds  twenty- 
five  dollars,  the  board  may,  in  Its 
discretion,  advertise  for  bids  by  giving 
at  least  flftssn  days’  notice,  by  five 
written  notices,  posted  in  es  many  public 
plaoes  in  said  township,  or  by  publication 
in  some  newspaper  published  in  the  dlstrlet 
of  the  time  and  plaoe  of  letting  the 
contract 

Section  8165,  R.S.  Wo.  1929  provides  as  follows: 

"Whenever  it  shell  be  neoessary  In  any 
township  to  build  a bridge,  the  cost  of 
whleh  shall  exceed  one  hundred  dollars, 
the  township  board  of  directors  shall 
make  out  and  cause  to  be  presented  to 
the  county  court  a certified  statement 
of  the  amount  of  money  neoessary  for  the 
construction  thereof,  and.  If  deemed 
proper,  the  said  county  court  shall  causa 
the  bridge  to  be  built  by  oontraet  as 
provided  by  law." 

Sections  6164  and  8165,  supra,  appear  to  be  self-interpreting; 
that  is  to  say  that  the  expense  of  all  bridges  costing  in  the  con- 
struction thereof  less  than  one  hundred  dollars,  shall  be  borne  by 
the  township  Board  of  Directors. 

Under  the  same  authority  we  rule  that  township  boards  of 
directors  shall  not  only  bear  the  expense  of  the  const ruction  of 
bridges  coating  less  than  one  hundred  dollars,  but  It  is  their  duty 
to  maintain  them,  as  well  as  all  bridges  which  have  been  or  may 
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thereafter  be  constructed  by  the  County  Court  in  their  district: 
provided,  suoh  repairs  are  less  than  twenty- fi Ye  dollars. 

The  building  of  approaohes  and  fills  to  bridges  built 
by  the  County  Court  lo  a staple  natter  of  contract  for  the 
Court. 


Respectfully  submitted, 


W.  W.  BARNSS, 

\88lstant  Attorney  General 


APPROVED: 


TOT-tfoiTfffffCy," 

Attorney  Oeneral 


WWB : AH 


CHIROPRACTIC:  Quallfi cations  for  examination  to  secure  license. 


ay  8,  1934, 


FILED 

; 1 
/ C/ 

_ _ / 

or,  Jerome  F,  Fontana,  secretary 

State  board  of  Chiropractic  examiners 

2606  Chippewa  Street 

st«  .ouls,  Uissouri 


Dear  Dr.  Fontana i 


Thie  Department  acknowledges  receipt  of  you r letter 
of  bay  5,  1934,  with  a request  for  an  opinion,  which  letter  is 
as  fo  lows: 

"It  is  the  wish  of  this  board,  that  your 
office  render  an  opinion  in  this  case. 

In  4ay  1927,  a student  took  the  examina- 
tion, and  passed  on' all  subjects  with  the 
exception  of  one.  loday,  seven  years 
later,  this  strident  is  appearing  before 
this  Board,  and  wishas  to  take  the  exami- 
nation on  the  one  subject,  in  Wiich  she 
failed  at  that  time. 

The  question  being,  would  she  have  to 
take  the  entire  examination,  due  to  the  fact 
that  she  had  not  retaken  the  examination  In 
seven  years,  or  Just  take  the  one  subject 
in  which  she  failed.” 


Chapter  105,  h.  S.  ko.  1^29,  ^actions  13546  to  15556, 
inclusive,  contains  the  statutory  law  defining  and  regulating 
the  practice  of  chiropractic  in  the  state  of  Missouri. 

Section  13549  of  said  chapter  provides  that  any  person 
desiring  to  practice  chiropractic  must  first  pay  a license  to  do 
so  to  the  board  of  ohirppractlc  examiners,  as  provided  by  Chapter 
105.  among  other  qualifications,  an  applicant  for  a license 
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ay  8,  19.34 


must  put's  "an  examination  in  the  following  subjects:  anatomy, 
ohjsiolo^y,  symptomatology,  hygiene  and  sanitation,  chiropractic 
analysis,  and  practical  application  of  their  knowledge  and  skill 
in  chiropractic  adjusting  add  nerve  tracing. " Said  section 
further  provides  that,  "Any  person  failing  to  pass  such  exami- 
nation may  be  re-examined  within  one  year  from  the  time  of  such 
failure  without  additional  fee." 


e note  In  your  letter  of  request  for  an  opinion  that 
the  applicant  took  the  examination  in  day,  1927,  and  passed 
In  all  the  subjects  required  except  one,  and  after  seven  years 
have  elapsed  the  applicant  desires  to  take  an  examination  in 
the  one  subject  in  which  ahe  failed. 


C -NCLUSIOM. 

It  is  our  opinion  that  the  applicant  must,  in  this  case, 
make  application  anew;  pay  the  fee  of  £26*00 j take  the  examination 
in  all  sub jects  as  required  by  statute,  and  must  pass  in  all 
subjects,  before  a license " to  practice  may  be  issued  by  the 
hoard  of  dhironractic  Kxaminers* 


Very  truly  yours. 


COVE  i.L  R . HEWITT 

<*m  istant  Attorney- lenoral. 


APPROVED: 

rzv  'MeKlTTKIUh! 

At  torney -General • 


CR.il  EG 


CHIROPRACTORS: 


One  may  be  disbarred  for  immoral  actions — immoral 
aotlon  discussed. 

-L 
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May  23,  1934. 


Dr.  Jerome  Fontana,  secretary 
State  ooard  of  Chiropractic  Examiners 
2605  Chippewa  Street 
St.Loul6,  Missouri. 


Dear  Dr.  Fontana: 

On  May  11,  1934,  you  addressed  a letter  to  this  depart- 
ment requesting  an  opinion  as  to  the  right  of  the  Board  to  re- 
voke tne  license  of  one  Dr.  Erloh  F.  Ebert,  a Chiropractor  licensed 
by  the  Hoard.  In  your  letter  you  enclosed  a news  paper  clipping 
which  reads  in  part  as  follows: 

* Ebert  admitted  under  questioning  that  he  had 
bought  a medical  diploma  from  Lindsay  who  was 
arrested  recently  by  3t.  Louis  authorities  on 
charges  of  lssul  ..g  and  selling  fraudulent  dip- 
lomas. The  charter  of  the  Kansas  City  College 
of  medicine  4 Surgery,  whose  name  appeared  on 
the  diploma,  eae  forfeited  by  the  Missouri 
aupreme  Court  in  1926  on  charges  that  the  college 
haa  trafficked  in  diplomas  and  had  misused  its 
cnarter  powers. " 

On  May  17,  1934,  we  wrote  you  requesting  further  facts 
upon  whloh  to  base  our  opinion,  stating  that  we  desired  the  fllee 
and  other  history  of  this  case,  to  whloh  letter  on  May  19th  you 
•rote  in  part  as  follows: 

**  • *In  the  year  of  1926,  on  January  7th,  Erich 
F.  Ebert  graduated  from  the  Missouri  Chiropractic 
College,  and  shortly  after  that  our  law  was 
passed,  and  on  September  9th  and  10th,  of  1927, 

Ebert  was  granted  & license  by  examination.  He 
has  since  renewed  his  license  accordingly  to  our 
law,  and  I wish  further  to  state,  that  hie  Chiro- 
practic diploma  and  hie  license  are  authentic  in 
every  respect. 


Dr.  Jer om  Fontana 


May  33,  1934 


-a- 


In  the  first  fee  days  of  April  of  this  year, 

Dr.  Erich  Eoert  was  caught  la  a fraduleut  dip- 
loma aet  by  our  olty  police,  and  stated  to  them 
aad  our  prosecuting  attorney,  that  he  had  pur- 
onased  a medical  diploma  of  a school  out  of  exis- 
tence for  the  past  fee  years  from  one  George  M. 

Lindsay,  for  the  purpose  of  eome  day  going  to  the 
State  of  Arkansas,  and  slth  this  fradulent  dip- 
loma, there  be  granted  the  right  to  practice  the 
science  of  medicine. 

This  soard  at  that  time  felt  that  if  Dr.  Erich 
Ebert  was  of  a character,  who  would  stoop  to  such 
dishonorable  tactics,  and  due  to  the  faot  that  he 
has  euohrrasseu  the  Chlropr actio  profession  as  a 
whole,  we  felt  that  his  license  should  be  revoked 
on  these  grounds.*  * * • • 

The  Kansas  City  College  of  Medicine  and  Surgery  referred 
to  in  the  news  paper  article,  was  on  June  33,  1926,  ousted  from  doing 
business  in  this  State  for  misuse  of  its  corporate  powers.  The  Sup- 
reme Court  of  Missouri  in  banc,  in  State  ex  inf.  Otto,  Attorney  Gen- 
eral v.  Kansas  City  College  of  Medicine  and  Surgery,  285  9.  v.  980, 

1.  c.  984,  said: 

a*  * • The  evidence  satisfactorily  shows  that  the 
respondent  has  violated  the  law  of  its  organisation 
in  at  least  two  respects;  It  has  been  conducted 
for  pecuniary  profit,  which  that  law  forbids.  It 
has  misused  its  corporate  powers  in  a manner  which 
threatens  serious  Injury  to  the  publlo  welfare.*  • • * 

In  other  parts  of  the  o^lulon  the  Court  severely  criti- 
cised that  institution  for  issuing  diplomas  for  a cash  price  to  persons 
who  never  attended  the  scnool,  having  this  further  to  say: 

"*  * *Ve  can  imagine  no  more  serious  injury  to  the 
public  than  the  issuance  of  degrees  to  practloe 
medicine  to  persons  wholly  unqualified  to  treat  the 
sick.*  • • •• 

Thus  by  the  highest  Court  of  this  State  the  Kansas  City 
College  of  Medicine  4 Surgery  was  shown  to  the  public  as  an  institution 
unfit  to  further  use  its  francnise  and  powers  because  of  its  misuse 
and  Injury  to  the  publlo.  Thus  Dr.  Ebert  is  oharged  with  knowledge 
as  to  tne  kind  and  character  of  the  diploma  he  purchased.  In  fact  he 


Dr.  Jeroae  Fontana 
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May  23,  1634 


opanly  admitted  that  he  Intended  to  use  this  diploma  perhaps  not 
to  perpetrate  a fraud  upon  the  3tate  of  Missouri  but  in  some  other 
aanner  ana  fora,  as  he  stated  tnat  he  vs  Intending  to  qualify  for 
an  examination  in  the  State  of  Arkansas. 

It  is  our  opinion  that  the  hoard  any  revoke  the  license 
of  Dr.  Jbbert.  Section  13553  h.  3.  Mo.  1639.  31  C.  J.  p.  251.  In 
Re.  nioharde,  63  s.  V.  (~d)  673;  State  ex  rel.  vs.  hills,  184  ind. 
307. 


Section  13553  supra  provides  in  part  as  follows: 

"It  shall  be  the  duty  of  the  board  of  ohiropraotle 
examiners  to  carefully  investigate  all  charges  of 
laaoral  or  illegal  actions  of  anyone  to  whom  a 
license  to  practice  chiropractic  in  this  state 
nas  osen  issued."  • • •• 

And  further: 

"•  * * Ihe  accused  shall  have  an  opportunity  to  be 
heard  to  answer  such  charges  in  person,  or  by 
attorney,  and  if  upon  such  hearing  it  shall  be 
proven  beyond  & reasonable  doubt  to  the  board, 
that  tne  accused  is  guilty  of  such  immoral  or 
illegal  action*  * * *the  board  shall  revoke  his 
license. " 

31  0.  J.  page  242,  defines  "Illegal*  as  follows: 

"Contrary  to  law,  something  which  the  law  pro- 
hibits; something  unlawful,  unfit,  not  suited 
to  the  character,  time  and  place;  that  shlhh 
lacks  authority  of,  or  support  from,  law." 

31  C.  J.  page  351,  defines  "laaoral"  as  follow?: 

"Contrary  to  oonsolsnoe  or  the  divine  law; 
oontrary  to  the  moral  ox  divine  law;  dis- 
honest; hostile  to  the  welfare  of  the  general 
public;  inconsistent  slth  moral  rectitude;  in- 
consistent with  purity  or  good  morals;  incon- 
sistent with  rectitude;  licentious;  not  moral; 
unjust;  vicious;  wicked;  wicked  or  unjust  in 
practice. 


nr.  Jerome  Fbntana 


May  33,  1934 


In  a recent  case  before  the  Supreme  Court  of  Missouri  In 
Banc  In  Re.  Riohards  supra.  It  eaa  held  that  an  acquittal  of  a 
criminal  charged  against  a licensed  attorney  would  not  prevent  dls- 
b&raent  proceedings.  The  Court  at  page  678  said: 

■•  • • • Assuming,  without  deciding,  that  the  indict* 
meat  was  baaed  on  the  acts  referred  to.  It  certain- 
ly does  not  follow  thut  after  aoqulttal  thereon 
these  same  acts  may  not  be  charged  and  proved  as 
reasons  for  alebaruoeut  If  they  in  fact  show  that 
respondent  Is  unfit  to  continue  In  the  practice 
of  law.  The  xfflnt  wwU.nt  of  authority  is  that 
Btatutor > kr punas  of  disbar meat  are  not  exclusive, “ 

lud  further: 

• • furthermore,  we  can  think  of  no  good  reason 
why  any  misbehavior  by  respondent  'in  pis  pro* 
fesslon&l  capacity,'  even  though  It  reach  the  gre* 
vlty  of  a 'criminal  offense  Involving  moral  tur- 
pitude,' Is  not  a proper  matter  for  Investigation 
and  disbarment  as  'a  misdemeanor  and  malpractice 
In  his  professional  capacity.'*  • • •• 

And  further,  page  684: 

••  * * The  apparent  naivete  of  respondent's  claim 
that  In  all  that  he  did  he  was  aotlng  solely  as 
Berg's  attorney  without  any  knowledge  or  Intent 
of  aiding  and  abetting  the  kidnappers  Is  belled 
by  the  legal  knowledge  and  lntelle»ence  displayed 
by  him  throughout  these  negotiations.*  • • •• 

Thus  Mr.  Ebert  would  not  now  be  In  a position  to  plead 
that  the  mere  faot  that  he  did  not  use  the  fradulent  diploma  to 
gain  the  end  for  which  warns  was  purchased  would  bar  the  State 
Chiropractic  Board  from  jurisdiction  to  hear  and  determine  his  case 
to  see  if  he  be  guilty  of  immoral  actions.  In  fact  the  presumption 
would  be  that  one  who  would  attempt  to  do  the  thing  he  tried  to  do 
and  vbi  only  barred  therefrom  because  of  exposure  and  arrest  would 
not  in  our  opinion  relieve  him  or  avail  him  of  a plea  of  no  Injury 
done  or  fraud  perpetrated  -consequently  no  right  of  the  Board  to 
take  action.  It  goes  without  saying  that  Mr.  Fbert  did  a very 
disgraceful  thing,  that  he  has  shown  himself  to  be  of  a character 
opposite  to  ethloe,  professional  conduct,  and  without  regard  of  the 
rights  of  the  publlo. 


Or.  Jerome  Fontana, 


— o— 


May  23,  1934 


One  of  the  prime  purposes  of  the  Chiropractic  law  is 
to  regulate  the  action  and  conduct  of  persons  holding  themselves 
out  to  the  puollc  to  practice  Chiropractic,  and  the  public  has  a 
right  to  be  assured  that  such  are  honorable  and  upright  In  their 
professional  conduct.  In  3tate  of  Indiana  vs.  Ellis  supra,  page 
338,  the  Court  said: 

"Immorality  as  defined  by  Webster  la  » The 
quality  of  being  1 amoral';  'an  Immoral  act 
or  practice.'  lumvoral  Is  defined  by  the  s^me 
authority  as  'Hot  moral';  'Inconsistent  with 
rectitude';  'contrary  to  conscience  or  the 
divine  law';  'wicked',  'unjust';  'dishonest'; 

'vicious'.  Immorality  as  defined  by  lawwri cars 
Is  'Th.t  which  is  contra  bon&s  mores';  'an  act 
or  practice  which  contravenes  the  divine  co amend 
or  social  duties'.  Immoral,  as  that  which  le 
'Hostile  to  the  t el fare  of  the  general  public'; 

'wloked';  'unjust';  'dishonest';  'vicious'; 

'unjust  In  practice'. • • • • 

And  further;  page  34C: 

«*  * "It  is  a practicable  Impossibility  to  set  out 
In  a statute  in  detail  every  ect  which  would 
justify  revocation  of  a license.  The  requirements 
of  the  statute  can  only  be  stated  In  general  terms 
and  reasonable  discretion  reposed  lu  the  officials 
cr.arged  with  its  enforcement.  The  statute  in 
question  Is  not  void  for  uncertainty.  Grounds 
coau~only  designated  by  statute  upon  which  a medical 
hoard  Is  authorized  to  revoke  a physician's  license, 
are  'unprofessional,  dishonorable  or  Immoral  con- 
duct.' 30  Cyc.  1557-1559. • • • ' 

In  the  above  case  the  chargee  against  the  defendant  were 
that  he  sold  lloudr  In  less  quantities  than  a quart  at  a time  without 
a license  of  the  board  of  Coomlaelonere,  ana  the  Supreme  Court  of 
Indiana  held  that  he  was  guilty  and  that  his  license  could  be  revoked 
because  of  hie  acts  of  gross  Immorality. 


Or.  Jerome  Fontana. 
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U&y  33,  1934 


In  ^tbte  ex  xel.  ~entiae  vs.  state  ooerd  of  Health,  65 
S.  ..  (<CLy  14b,  tLe  Supreme  Court  of  Missouri  1.  c.  949  said: 


••  * *lt  is  »ell  settled  that  the  power  given  to 
certain  ouoras  or  offlcere  to  grant  a license  to 
practice  medicine  and  surgery  within  the  state  ae 
well  as  to  revoke  such  license  for  good  cause  upon 
charges  preferred  and  a hearing  thereon  is  an 
txtrclee  of  the  polloe  power.  'The  Interest  of 
the  state  in  the  practice  anu  character  of  phy- 
sicians does  not  by  any  means  oease  with  the  grant- 
ing of  licenses.  Clearly  the  state  has  the  power 
to  revoke  the  licensee  for  good  cause.4  * • Crossly 
lamoral  conduct  connected  with  the  practice  may  be 
osuse  for  revocation.*  * #A  provision  would  eeea 
valla  If  to  the  effect  that  a license  nay  be  re- 
voked because  of  grossly  unprofessional  conduct  or 
conduct  grossly  unprofessional  and  dishonorable, 
for  a fair  interpretation  of  these  terms  is  that 


they  mean  conduct  whloh  is  by  general  opinion 
oousidered  to  oe  grossly  unprofessional  because 
immoral  or  disreputable.  Unprofessional  conduct 
as  ustd  in  statutes  does  not  mean  merely  un- 
ethical conauct  as  ju^geuTy  the  peculiar  etandarde 
of  the  prof  e^.  Ion  but  la  generally  be Id  To  mean 
ulshonorablt  conduct.  The  mere  fact  that  conduct 
ie  unprofessional  is  not  enough  to  justify  re- 
vocation but  it  oiU8 1 have  an  additional  quality,  as, 
for  exaaj >le  be  also  dishonorable  or  dl srepu table. ••• 


« 


And  further; 


*•  * *Ve  are  constrained  to  hold  that  the  use  of 
the  general  terms  'bad  moral  char ao ter'  and  'un- 
professional and  dishonorable  conduct'  in  specify- 
ing the  grounds  for  revocation  of  a physician's 
license  uoes  not  render  our  statute  so  uncertain, 
vague,  or  ambiguous  as  to  be  unenforceable.  Cer- 
tainty is  required  in  this,  that  in  preferring  a 
charge  the  licentiate  is  entitled  to  be  adviced 
and  informed  of  the  specific  acts  or  course  of 
conduct  on  his  part  alleged  to  be  unprofessional 
and  dishonorable  or  made  tne  basis  of  a charge 
of  bad  moral  character.*  • •• 


Dr.  Jeroae  Fontana. 
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May  23,  1934 


And  further,  pa*e  »5G: 

•*  • *It  would  not  be  practicable  to  the  carry- 
ing out  of  the  wholesome  purpose  of  the  statute 
to  undertake  to  catalogue,  list,  or  a peel fy  each 
and  evsry  act  or  oour ee  of  conduct  whlcl  wquIcT 
or  undgr  w]ig£  SAlSLSlPAiaftSSJL*.  coiis  Ututc  bad!. 
moral  character  or  unprofessloual  and  dishonorable 
conduct,  and  we  do  not  think  the  Legislature  in- 
tended to  ao  so.*  • • • * 

Iu  ooaoluBlon,  as  stated  hereinbefore,  it  Is  our  opinion 
that  if  the  Board  as  a fact,  fin-s  ur.  Ebert  guilty  beyond  a reason- 
able doubt  of  immoral  or  illegal  actions,  that  it  has  a right  to 
rewoke  his  license.  In  this  connection,  however,  we  assume  that 
the  Board  has  properly  charged  hia  with  such  aote. 


Tours  very  truly, 


James  L.  Hornbostcl, 
assistant  Attorney  denerel . 


APrHwVaJ: 


HOT  kokl i Thick, 
Attorney  General. 


JbhJka 


3enate  Bill  94:  Taxation  and  collection  of  delinquent  ta*es  in  cities 

of  the  second  class;  uneffected  by  Senate  Bill  94, 
Lave  of  Missouri , 1933, 


June  4,  1934. 


FILED 

‘ i / 


/ 


Hon.  knar sou  foul  he 
City  Attorney 
3C7  Bartlett  Building 
Joplin,  Missouri 


Dear  Mr.  Foulxe: 

Xn  accordance  wltn  ay  conversation  vitb  you  of 
June  1,  1934,  as  a result  of  ay  letter  to  you  of  May  2bth, 
your  request  for  an  opinion  of  April  30(  1934,  has  re- 
solved Itself  to  this  problem: 

•is  the  mod*  of  procedure  in  the  collection 
of  delinquent  oity  taxes  in  a city  of  the 
seoond  class  varied  or  affected  by  the 
enaotaent  of  Senate  Bill  94,  passed  by  the 
57th  General  Asseably  In  Regular  Session 
and  found  at  page  425  et  seq.  Lavs  of  Mo. 

1933. • 

In  a somewhat  lengthy  o lulon  to  the  State  Tax 
Commission  of  Missouri,  this  office  has  held  that  the 
effect  to  be  given  Senate  Bill  94  in  the  collection  of 
delinquent  oity  taxes  is  to  be  determined  by  the  class  in 
which  your  oity  falls.  The  City  of  Joplin  being  a city 
of  the  seoond  class  and  governed  by  the  provisions  of 
Article  3 of  Chapter  3o  R.  8.  Mo.  11*29,  would  not  in  our 
o lnton  be  effected  by  Senate  Bill  94.  Under  the  provisions 
of  this  Artl  le  specific  lass  have  been  enacted  directing 
the  maimer  in  which  delinquent  city  taxes  shall  be  collected 
in  these  cities.  This  specific  mode  of  procedure  was  not 
repealed  by  any  provision  of  Senate  Bill  94.  The  lav  does 
not  look  kindly  upon  implied  repeals  and  there  is  a great 
doubt  in  our  minds  that  the  Legislature  ever  intended  these 
speolflc  mooes  provided  for  In  Articles  d and  3 of  the 
Chapter  to  be  changed  oy  this  Act. 


Hon.  liMisoa  Poulte. 
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1 a*  herewith  enclosing  to  you  a portion  of  the  o lnloa 
of  this  office  to  the  State  Tar  Connleelon  dealing  with  this  cuestlon 
eo  that  you  nay  be  familiar  with  our  reasons  for  this  o lnlon. 

1 trust  that  this  will  be  of  assistance  to  you. 


Respectfully  submitted, 


HARRT  G.  lALTMER,  Jr. 
Assistant  Attorney  General. 

APPROVED: 


ROT  MoUTThICI,  ' 
Attorney  Cent  ral. 


hoi:MM 

KUO. 


COUHTY  BUDGET : 


(1)  Priority  payment  of  classes* 

(2)  Eoarding  of  orisoners  should  be  placed 
under  Class  4 of  the  Budget  Law* 


July  8th, 

T 


1954. 

,L> 


Honorable  loert  L*  ord, 
?rosec  ting  attorney 
Gannett,  4sbo  rl, 


. ear  Ir  • ord : 


This  department  acknowledges  reeeipt  of  your  letter 
of  4uguet  1 relating  to  the  new  "budget  Law",  which  was  passed 
b_  the  last  Legislature.  e herewith  quote  your  letter  in  full 

"on  uo tober  51st,  1931,  the  attorney 
general 'a  offiee  gave  dr  * toy  onier. 

Chairman  State  card  of  l.lee  oSj nary 
Institutions  an  opinion  wherein  it  states 
that  the  first  subdivision  of  beetlon 
9874,  I*  I.  Po*  1989,  provides  that  the 
neeessar,,  expenses  for  the  care  of 
paupers  and  inaane  us  r sons  must  be  pro* 
vided  for  and  aprortioned,  does  not 
give  a .ch  expenses  a priority  or  lien 
on  the  revenues  of  the  County. 

Please  advise  ae  at  your  earliest  eon* 
venlence  If  pages  540,  341,  348,  343 
and  344,  1933  session  Acts  msans  that 
the  classification  of  expenditures  as 
outlined  in  jeetlon  2,  give  a these 
specific  classifications  a prior  lien 
on  the  revenue  of  the  County* 

in  other  worde  please  aivise  me  if  all 
warranta  issued  under  classification  1, 

2,  3 and  4 cust  be  paid  before  any 
warrant  issued  In  class  5,  can  be  paid* 

In  reading  over  thla  new  budget  law, 

1 interpreted  it  as  setting  noon  these 
different  classes  a prior  lien  on  the 
revenue  of  the  County* 


don.  loert  L*  Kord 


8 


J«1 3 9,  1934* 


1mm  aavlpe  as  what  data  tha  board  of 
prisoners  would  cocas  under  in  fchia  now 
budget  plan | sinoe  taking  oar#  of  the 
pauper  a aoae  under  clean  6 and  ainee  tho 
ahorlfr  receive®  sistyflve  oenta  a day 
for  board  of  tho  prlacnera  fron  tha 
County  1 cannot  Interpret  t hie  In  olaea 
4 with  salary  of  of fl core*” 

.he  section  to  which  you  refer  la  *ee*  8#  p.  541 , 
of  xiasourl  1933,  aald  section  being  aa  followai 

"The  court  shall  classify  proposed 
expenditures  In  the  following  order* 

Class  li  The  county  oo-rt  shall  sat  aside 
and  ap  ortion  a sufficient  eum  to  eare  far 
Insane  pauper  patlente  In  state  hospitals* 
Class  1 shall  be  the  fir at  obligation 
against  the  county  and  shall  have  priority 
of  payment  over  all  other  olaseee* 

Clase  8 i Neat  the  county  court  shall  aet 
aalde  a eua  auf:  Icier. t to  pay  the  eost  of 
elections  end  the  eost  of  holding  ciroult 
court  In  the  county  where  such  expense  is 
made  chargeable  by  law  against  the  eo>utty 
exoept  where  such  expense  la  provided  far 
in  sons  other  olseelflestlon  by  this  set* 
This  shall  constitute  the  seoand  obligation 
of  the  county  and  all  proper  dales  sowing 
under  this  class  shall  have  priority  of 
pay  went  over  all  axeapt  class  1* 

In  estieatlng  the  amount  required  in  class 
8 the  county  court  shell  set  aside  and 
apportion  in  the  budget  a sua  not  less  for 
even  years  than  the  cun  actually  expended 
In  the  last  ever  n inhered  year  ana  for  odd 
years  an  amount  not  less  than  the  arcouat 
that  vas  actually  expended  during  the  last 
preceding  odd  numbered  year* 

Claes  3i  ihe  county  court  shell  next  set 
aalde  and  ap  ortion  the  amount  required.  If 
any,  far  t >e  upkeep*  repair  or  replacement 
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of  bridges  on  other  than  state  high- 
ways (and  not  In  any  special  road 
district)  ich  shall  constitute  the 
third  obligation  of  the  county* 


Class  4:  The  county  court  shall  next 
net  aside  the  amount  required  to  pay 
the  salaries  of  all  county  officers 
where  the  same  is  by  law  made  payable 
out  of  the  ordinary  revenue  of  the 
county,  to/  other  with  the  estimated 
amount  necessary  for  the  conduct  of 
the  offices  of  such  officer?.  Includ- 
ing stamps,  stationery,  blanks  and 
other  office  supplies  as  ere  author- 
ised by  law*  Only  supplies  for  cur- 
rent off ioe  use  and  of  an  expendible 
nature  shall  be  Included  in  this  class* 
furniture,  office  machines  and  equip- 
ment of  whatever  kind  shall  be  listed 
under  class  six* 


Class  5:  The  county  court  shall  next 
set  aside  a fund  for  the  contingent 
and  emergency  expense  of  the  county, 
which  shall  in  no  case  be  more  than 
one-fifth  of  the  anticipated  revenue* 
rroa  this  class  the  county  court  may 
pay  contingent  and  Incidental  expenses 
and  expense  of  paupers  not  otherwise 
classified*  No  payment  shell  be  allowed 
from  tne  funds  in  this  class  for  any 
personal  aervloe  (whether  salary,  fees, 
wages  or  any  other  emoluments  of  any 
kind  what ever)  estimated  for  in  pre- 
ceding classes* 

Class  6 t After  having  provided  for  the 
five  classes  of  expenses  heretofore 
specified, the  county  court  may  expend 
any  balance  for  any  lawful  purpose*  Pro- 
vided, however,  that  the  county  court 
shall  not  incur  any  expense  under  eh  as 
six  unless  there  is  actually  on  hand 
in  cash  funds  sufficient  to  pay  all 
claims  provided  for  in  preceding  classes 
together  with  any  exnense  Incurred  under 
class  six*  Provided,  that  if  there  be 
outstanding  warrants  constituting  legsl 
obligations  such  warrants  shall  first 
be  paid  before  any  expenditure  is  author- 
ised under  class  6*” 
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Yon  will  note  that  under  Glasses  1 and  2 the  statute  la 
definite  and  station  that  Class  1 shall  have  priority  of  payment 
over  all  other  classes,  and  In  the  ca  e of  Class  2,  It  shall 
have  priority  of  payment  over  all  classes  exsept  Class  1*  In 
the  case  of  Classes  3,  4 and  6 there  Is  no  root  Mon  made  as  to 
Whether  or  not  they  have  priority  of  payment  as  numerically 
mentioned*  Are  we  then  to  assume  that  classes  3,  4 and  6 are 
also  prior  Hens  in  the  absence  of  the  statute  being  definite? 
In  Sec*  1,  under  the  * County  Budget  Lav”,  the  last  sentence 
(Lavs  of  Ho*  1933,  p*  341)  Is  as  follows: 

"*  a * he  county  court  shall  classify 
proposed  expenditures  according  to  the 
classification  herein  provided  and 
priority  of  pay  stent  shall  be  adequately 
provided  according  to  the  said  claael- 
flection  and  such  priority  shall  be 
sacredly  preserved*” 

In  Cla.«s  6,  under  the  first  proviso  wo  quote  as  follows: 

"•  » * ^Provided,  howevor,  that  the  county 
court  shall  not  incur  any  expense  under 
class  six  unless  there  is  actually  on 
hand  In  cash  funds  sufficient  to  pay  all 
claims  provided  for  in  preceding  classes 
together  with  sny  expense  Incurred  under 
el&as  six*” 

Under  Sec*  3,  Laws  of  Missouri,  1933,  p*  34',  the  following  Is 
quotad  as  bearing  on  the  queetlons 

"Class  6:  Amount  available  for  all  other 
expenses  after  all  prior  cla  ssos  have 
been  provided  for*  Ho  expense  may  be  in- 
curred in  this  class  until  all  the  prior 
classes  have  be*  n provided  for*  Ho  warrant 
may  be  Issued  for  any  expense  In  class  6 
unless  there  le  an  actual  cash  balance  in 
the  county  treasury  to  pay  il  1 prior  classes 
for  the  entire  current  year  and  also  any 
warrant  Issued  on  class  six*  Ho  expanse 
shall  be  a 11 owe’  under  class  six  If  any 
warrant  drawn  will  go  to  protect*  provided. 
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however.  If  nt-eeaaary  to  pay  claims 
arising  In  prior  classes  warrants  nay 
be.  drawn  on  anticipated  funds  in  elaaa 
six  and  such  warrants  to  pa?  prior 
olaaa  olaina  shall  be  treated  as  part 
of  such  prior  fund?#  Jfor  nay  eny  war- 
rant be  drawn  or  any  obligation  be  in- 
curred in  class  six  until  all  outstand- 
ing lawful  warrants  for  prior  years 
shall  have  be- n paid*  • » * e" 

dee*  9,  p*34€,  Laws  of  Mo*  1933,  la  as  follows: 

"*  e * wany  order  of  the  county  court 
of  any  county  authorising  and/or 
directing  the  Issuance  of  any  warrant 
contrary  to  any  provision  of  this 
act  .'hall  be  void  and  of  no  binding 
force  or  effect j and  any  county  clerk, 
county  treasurer,  or  other  officer, 
participating  In  the  Issuance  of  pay- 
sent  of  any  such  warrant  shall  be 
liable  therefor  upon  hia  official  bond* " 

In  view  of  the  foregoing  sections,  it  is  the  opinion  of  this  I de- 
partment that  even  though  classes  3,  4 and  6 are  not  specif leal ly 
designated  as  having  priority  of  payment,  it  was  the  manifest 
intention  of  the  Legislature  by  reference  and  lntendrant  to  give 
them  priority  of  oe.naent  imd  make  them  prior  liens  and  they  should 
so  be  treated*  This  conclusion  la  further  augmented  by  the  fact 
that  the  Legislature  added  dean  6,  whereas,  heretofore  In  S«e* 
9874,  h*  8*  of  Mo*  1989,  which  was  by  the  Legislature  repealed, 
there  were  only  five  classes,  none  of  thrn  specifying  priority 
of  payment,  and  the  Court  has  held  under  said  repealed  statute  that 
there  was  nc  priority  of  payment  or  lien,  thus  showing  that  the 
Legislature  In  the  new  law  undertook  to  give  the  cJa  asee  priority 
numerically* 

He  turn  now  to  a consideration  of  the  last  paragraph  of  your  letter 
requesting  an  opinion  sa  to  what  class  the  boarding  of  prisoners 
would  come  under  the  new  Ludget  Law*  It  is  obvious  that  this  ex- 
pense could  not  come  under  Clashes  1,  8,  3 and  6*  Class  3 deals 
with  the  contingent  and  emergency  expense  of  a county  and  inasmuch 
as  the  boarding  of  prisoners  la  actual  expense  that  Is  an  expense 
certain  and  In  no  way  of  a contingent  or  emergent  character,  we 
believe  that  this  expense  properly  belongs  under  Class  4* 
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In  order  to  analyse  this  clasa  of  expenditures.  It  la  again  set 
out  t 


"Class  4t  The  county  court  shall  next 
aet  aside  the  amount  required  to  pay  the 
salaries  of  all  county  officers  where  the 
same  is  toy  law  made  payable  out  of  the 
ordinary  revenue  of  the  county,  to^cthor 
l-.ated  amount  .R.eccaaary  for 
the  conduot  of  the  offices  of  such  off leer a. 
Including  atciann,  stationery,  Llankn  rind 
other  office  supplies  as  are  authorised  toy 
law*  Only  supplies  for  current  of flee  use 
and  of  an  expendible  nature  shell  be  In- 
cluded in  this  class*  iurnlture,  of  flea 
machines  and  aqulpaent  of  whatever  kind 
shall  toe  Hated  under  elaaa  six* 

Section  11794,  R*  S*  of  Mo*  1929  sets  out  the  duty  of  tho  county 
court  with  reference  to  furnishing  hoard  to  prisoners! 

"Hereafter  sheriffs,  marshals  and  other 
officers  shall  toe  allowed  for  furnishing 
each  prisoner  with  board,  for  each  day, 
suoh  sum,  not  exceeding  seventy-five 
cents,  as  may  be  fixed  by  the  county 
court  of  eaeh  county  and  by  the  municipal 
assembly  of  any  elty  not  In  a county  In 
this  statas  Provided,  that  no  sheriff 
shell  contract  for  the  furnishing  of  such 
board  for  a price  less  than  that  fixed  by 
the  county  court* " 

Sedtlon  11796,  R*  S*  of  Xo*  1929  fixes  the  time  and  fee  for  fur- 
nishing board  to  prisoners,  said  Section  toeing  as  follows! 

"Xt  shall  toe  the  duty  of  the  county  courts  of 
each  county  In  this  state  th  the  November 
term  thereof  In  each  year  to  make  an  order 
of  record  fixing  the  fee  for  furnishing  each 
prisoner  with  board  for  eaeh  day  for  one 
year  commencing  on  the  first  day  of  Jmxuery 
next  thereafter,  and  it  shall  ba  the  duty 
of  the  olerk  of  the  county  court  to  oertlfy 
to  the  clerk  of  the  olrcult  court  of  such 
county  s copy  of  suoh  order,  and  the  same 
shall  be  filed  In  the  office  of  the  clerk 
of  the  circuit  court  for  the  use  of  the 
said  cleric  and  the  Judge  and  tr o scouting 
attorney  In  making  and  certifying  fee  tills*!* 
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Section  8526,  H«  3. of  Mo*  1929  crov Idea  that  the  Sheriff  of  euch 
county  in  this  State  shall  have  the  custody,  rule,  keeping  and 
charge  of  the  Jail  within  his  county  and  of  all  the  prisoners 
In  such  Jail*  Under  this  Section  It  Is  the  duty  of  the  sheriff 
to  see  that  the  prisoners  are  prowlded  with  A>od,  bedding  and 
aedioal  attention*  On  this  point,  the  Court  In  the  case  of  State 
ex  rel*  Saline  County  Price,  296  Ho*  l*c*  ISO,  ealds 


"Section  12551,  .levleed  Statutes  1919  pro- 
vides that  'the  sheriff ••••••••shall  have 

the  custody,  rule,  keeping  and  charge  of 
the  Jail  within  his  county,  and  of  all  the 
prisoners  in  such  Jail,  and  nay  appoint  a 
Jailer  under  hi a,  for  whose  conduct  he 
shall  be  resDonslbla*'  in  this  caonclty 
It  became  hl»  duty  o . toa|.  t he  .Trl_eon- 
confined  there  were  provided  with  food. 


er  . “confine : thuro  were  provide 


;ant  1.  ^»n» 

Uoos  makes  It  the  duty  of*  the 
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county  court 
at  the  November  tom  of  each  year  to  fix 
the  fee  for  furnishing  each  prisoner  with 
board  for  each  day  during  the  following 
dalendar  year*” 


”We  note.  In  passing,  that  the  General 
Assembly,  In  the  enactment  of  this  lew, 
evidently  had  no  suspicion  that  It  was 
violating  the  constitutional  provision  for- 
bidding a change  In  the  fees  of  the  office 
during  the  torn  of  the  inc unbent,  and  that 
it  also  bad  In  mind  the  theory  that  the 
sheriff  should  not  be  permitted  to  profit 
by  contracting  with  others  to  par  form  this 
duty  for  leas  than  he  himself  should  reeeTve* 
5Ec  humane  Intent  which  ^rvades  this  law 
Is  that  the  county  court.  In  Its  oanaclty 
as  ths  representative  of  the  peonle  of  the 
county,  should  Itself  assume  the  duty  of 
providing  reasonable  sustenance  for  prisoners 
through  the  officer  oherged  with  their  custody, 
who  should  not  be  permitted  to  profit  by  the 
performance  of  that  duty*  tthlle  hie  fees 
for  compensation  for  other  services  pertain- 
ing to  his  official  duties  were  fixed  by  law, 
and  protected  by  constitutional  immunity,  from 
change  during  his  tern  of  of f loo,  bis  com* 
pensatlon  for  feeding  prisoners  remained 
under  the  eontrol  of  the  county  court  to  be 
fixed  annually  as  circumstances  might  Indleat  e* 
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Neither  the  constitutional  oow- r of  the 
Legislature,  nor  of  the  county  noting 
within  legislative  authority  to  fix  thin 
compensation  front  time  to  time,  has  Veen 
questioned.  It  la  founded  in  the  very 
nature  of  the  thln^  itself." 

The  general  rule  as  stated  in  60  Corpus  Juris,  p.361  shows  clearly 
that  tha  boarding  of  prisoners  la  a port  of  the  duty  of  the  sheriff. 
This  rule  la  an  follows > 


oliowat 


"Where  the  statute  merely  el] owe  e cer- 
tain sum  for  the  boarding  of  eaeh  prison- 
er, or  allow?  the  actual  coat  of  boarding, 
the  sheriff  la  not  entitled  to  any  addition- 
al compensation  for  services  in  keeping  tha 
Jail  or  looking  after  the  prisoners,  as 

f Vila  4 s a r%ai  f of  Vil  m rr  enona  1 /Hvif  tr  ^ " 


Class  4 under  the  new  Budget  i-aw  rer  ulrea  the  county  court  to  set 
aside  an  amount  sufficient  to  pay  for  the  conduct  of  the  offleea 
of  all  county  officers.  Inasmuch  as  It  Is  the  axp rear  duty  of  the 
sheriff  to  board  prisoners,  the  exoenee  of  boarding  prisoners  becomes 
e necessary  part  of  the  conduct  of  his  office. 

In  view  of  the  foregoing  therefore,  it  is  the  opinion  of  this  Depart- 
ment that  this  expense  should  be  placed  under  Class  4 of  the  new 
’’Budget  Lew"  as  passed  by  the  cenerel  Assembly  of  Missouri  in  1933, 
Lews  of  Mo.  1**33,  p.  340. 


Respectfully  submitted. 


0LL1VLR  W.  NOLI  * 


AP^OViX* 


HJV  McaItTH ICK 
Attomey-Geneml 


JOHN  «•  HO?  F MAN,  Jr. 

Assistant 
A t t orney-Oe n era 1 e 


JkH/i 


BUDGET  LAW  - County  Court  cannot  re-budget  after  budget  is 
made  up  at  the  regular  February  term. 


'I 


,iL~ 


July  14th,  1934 


Honorable  Elbert  i*  Ford 
rosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 


Dear  Mr,  lord* 


Tour  letter  dated  June  19th,  1934  addressed 
to  this  department  was  received.  Your  letter  is  as 
follows i 


"X  am  having  more  trouble  about 
the  budget  system.  The  budget  as 
originally  sad*  by  the  County  court 
of  this  County  placed  In  Class  Num- 
ber 4 41,709,73  and  in  Class  Humber 

5 $9,605,00.  There  Is  only  about 
«1500,00  In  Class  Number  5 and  It  la 
going  to  run  short  quits  a bit  and 
there  is  left  In  Class  Number  4, 
v 20,000,00,  so  it  looks  like  It  mil 
run  long  about  ,8,000,00, 

Please  advise  me  by  return  nail  if 
tha  County  Court  enn  re-budgst  and 
add  VS,00 0,00  to  Class  Number  5 and 
deduct  it  from  Claas  Number  4,  Aa 
you  know  Class  Humber  5 trkes  care  of 
the  ln-matea  of  tha  County  i arm  and 
it  Is  very  necessary  that  we  get  your 
opinion  about  this  as  soon  aa  pos- 
sible." 


Honorable  Elbert  L.  Ford 
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The  Budget  Lav,  ns  now  exists,  is  to  be  found 
In  Laws  1953,  p»  540. 

Section  1 of  the  Lav  in  part  provides: 

" * e The  county  courts  of  the  several 
oountles  of  this  state  are  hereby 
authorized,  empowered  and  directed 
and  it  shall  be  their  duty,  at  the 
regular  February  tern  of  said  court 
in  every  year,  to  prepare  and  enter 
of  record  and  to  file  with  the  county 
treasurer  and  the  state  auditor  a 
budget  of  estimated  receipts  and  ex- 
penditures for  the  year  beginning 
January  1,  and  ending  l>eeenber  51.  <*  ■»  " 


section  5,  In  part,  reeds: 

"It  la  hereby  made  the  express  duty 
of  every  officer  claiming  any  payment 
for  salary  or  eupplles  to  furnish  to 
the  clerk  of  the  eounty  court,  on  or 
before  the  fifteenth  day  of  January  of 
each  year  an  itemised  statement  of  the 
estimated  amount  required  for  the  pay* 
ment  of  all  salaries  or  any  other  ex- 
pense for  personal  service  of  whatever 
kind  during  the  current  year  ani  the 
section  or  scotlona  of  law  under  vhleh 
he  claims  hla  office  la  entitled  to 
the  amount  requested,  also  he  shall  sub- 
mit an  itemised  statement  of  the  supplies 
he  will  require  for  hie  office,  separating 
those  which  ere  pays  ole  under  class  4 
and  class  6«" 


Seotlon  4,  in  part,  is  as  follows: 

"Not  later  than  the  first  day  of  Feb- 
ruary of  each  year  after  the  effective 
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date  of  this  act,  the  olerk  of  the 
county  court  shell  prepare  and  spread 
on  the  docket  of  the  county  court  the 
following  information  and  estimates  * * " 


faction  6,  concerning  the  duties  of  county  officers 
with  reference  to  the  Budget  Law,  In  part,  isi 

"Not  later  than  the  15th  day  of  January 
of  each  year,  every  officer  who  expects 
to  olalm  pay  for  services  or  to  receive 
supplies  to  be  paid  for  from  county  funds 
shell  submit  to  the  county  clerk  the  in- 
formation hereinafter  specified.  (If 
state  funds  are  received  or  expected  to 
be  received  for  all  or  any  part  of  the 
expense  such  shall  be  considered  as 
county  finds  for  the  purpose  of  this  re- 
quest.) The  estimate  of  each  such  of- 
ficer shall  cover  the  entire  year  beginning 
January  first  and  ending  December  thirty- 
first,  both  dates  inclusive.  No  pay  shall 
be  received  by  any  officer  ^tio  falls  to 
file  this  estimate." 


Section  8 of  the  Act,  in  its  entirety,  provides* 

"It  is  hereby  made  the  first  rtoty  of 
the  county  court  at  Its  regular  February 
t«ra  to  go  over  the  estimates  and  revise 
and  amend  the  sane  in  such  way  as  to 
promote  efficiency  and  econqanr  in  county 
government.  The  court  may  alter  or 
change  any  estimate  aa  public  Interest 
may  require  and  to  bn  lance  the  budget, 
first  giving  the  person  prepairing  support- 
ing data  an  op  ortunity  to  be  heard  but 
the  county  court  shall  have  no  power  to 
reduoe  the  nmounts  required  to  be  set 
aside  for  classes  1 and  3 below  that  pro- 
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vided  for  herein.  After  the  county 
oourt  shall  have  revised  the  estimate 
it  shall  be  the  duty  of  the  clerk  of 
said  court  forthwith  to  enter  such 
revised  estimate  on  the  record  of  the 
said  court  and  the  oourt  shall  forth- 
with enter  thereon  its  approval.  The 
county  clerk  shall  within  five  days 
after  the  date  of  approval  of  such 
budget  estimate,  file  a certified  copy 
thereof  with  the  county  treasurer, 
taking  his  receipt  therefor,  end  he 
shell  also  forward  a certified  copy 
thereof  to  the  state  auditor  by  regia tered 
mall.  The  county  treasurer  shall  not 
pay  nor  enter  protest  ofi  any  warrant 
for  the  current  year  until  such  budget 
estimate  shall  have  been  so  filed. 

(This  shall  not  apply  to  warrants  law- 
fully issued  for  accounts  due  for  prior 
year,  lawfully  payable  out  of  funds  for 
prior  years  on  band).  If  any  oounty 
treasurer  shall  pay  or  enter  for  pro- 
test any  warrant  before  the  budget 
estimate  shall  have  been  filed,  es  by 
this  sot  provided,  he  shall  be  liable 
on  his  official  bond  far  such  act. 
Immediately  upon  reoelpt  of  the  estimated 
budget  the  state  auditor  shall  send  to 
the  oounty  clerk  his  reoelpt  therefor 
by  registered  mall. 

Any  order  of  the  oounty  court  of  any 
oounty  authorising  and/or  directing 
the  issuance  of  any  warrant  contrary  to 
any  provision  of  this  set  shall  be  void 
and  of  no  binding  force  or  effeot)  and 
any  county  clerk,  oounty  treasurer,  or 
other  of  fleer  | participating  in  the  is- 
suance or  payment  of  any  such  warrant 
shall  be  liable  tberefor  upon  his  offlolal 
bond." 
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x From  all  of  ths  foregoing,  it  needs  no  elaboration 

to  reaoh  the  conclusion  that  it  was  the  Intention  of  the 
Legislature  to  pass  an  effective  County  budget  Lav,  and 
that  the  budget  should  be  made  up  and  completed  by  the 
several  oounty  courts  at  the  regular  February  term  of  the 
sittings  of  suoh  courts.  The  penalties  provided  In  the 
Act  by  way  of  denying  the  right  of  compensation  to  offloara 
who  refuse  to  comply  with  seme,  aa  well  as  rendering  of- 
ficials who  violate  the  Act,  liable  on  their  official  bonds, 
make  It  deer  that  It  wns  the  Intention  of  the  Legieln  ture 
to  provide  against  any  evasion  of  or  deviation  from  the 
plain  and  strict  requirements  of  the  Act. 

fle  are  of  the  opinion  that  your  oounty  court  cannot 
now  re-budget  Its  expenditures. 

However,  If  In  making  up  the  elasslf ioetlon  of 
expenditures,  the  county  court  budgeted  estimated  expenditures 
In  one  class  when,  as  a matter  of  law,  such  expenditures  should 
have  been  budgeted  in  another  class,  the  budget  may  be  re- 
vised to  the  extent  of  permitting  that  to  be  done  now  shloh 
the  law  required  to  be  done  when  the  budget  was  originally 
made  up. 


Yours  veiy  truly. 


GILBKRT  LAMB 

Assistant  Attorney  General 


APPHOVKDt 


IToY  BHHTOg 

Attorney  General 


OLtFE 
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Nurse  Examiners,  State  Board  of 


Where  Boarc-.  holds  fees  for 
application  never  com- 
pleted for  over  three  years 
and  where  applicant  cannot 
be  found  Board  may  transfer 
fees  to  Nurse’s  Fund. 


August  10th,  1954 


Jannett  0.  Flanagan,  R.  N.,  Secretary, 

Board  of  Nurse  Examiners, 

611  A 616  Central  Trust  Building, 

Jefferson  City,  Missouri. 

Dear  Miss  Flanagan: 

We  have  your  letter  of  May  21,  1934,  In  which  was  con- 
tained a request  for  an  opinion  as  follows: 

"Hie  Missouri  State  Board  of  Nurse  Examiners  in  meeting 
May  3rd,  1934,  instructed  me  to  writs  f cr  theopinion 
of  your  office  Cm  the  subject  of  fees  held  where  the 
applicant  failed  to  complete  application  and  apparently 
left  the  state  without  giving  a forwarding  address. 

No  service  was  given  or  license  Issued. 


"Fees  are  derived  from  the  following: 

License  by  examination ...#15.00 

License  of  reciprocity 15.00 

Provisional  lieense  5.00 

Annual  re-registration  of  those 
practicing  within  the  state....... ...  1.00 


"Between  1927  and  1929,  four  nurses  made  application  for 
lloense  by  reciprocity,  sending  in  the  fee  with  the 
partial  application,  but  failed  to  complete  the  appli- 
cation, and  all  efforts  on  our  part  to  locate  these 
persons  failed. 

"In  1929,  we  had  the  verbal  approval  of  the  State  Auditor 
at  that  time  to  open  a savings  account  in  the  Board’s 
name,  and  should  we  not  hear  from  these  applicants  in 
a certain  number  of  years,  the  amount  oould  be  turned 
into  the  Nurses’  Fund,  Sec.  13483,  par.  4,  R.S.  of  1929. 
The  account  was  opened  February,  1929,  the  interest 
aooruing  #5.04. 

"The  Board  wishes  to  know  if  this  money  can  now  be  trans- 
ferred. The  Board  hesitates  to  make this  transfer  unless 
the  statute  of  limitation  has  been  reached  for  suoh  money, 
as  any  refund  would  be  charged  against  Appropriations, 
the  Board  deriving  no  benefit  from  the  expenditure. 

s 


Miss  Flanagan  - #2 
Aug.  10,  1934 


We  are  ready  to  aot  according  to  your  decision  on 
thie  matter." 

Section  13483,  sub- section  3,  Revised  Statutes  of 
Missouri,  1929,  provides  as  follows: 

"3.  Die  treasurer  shall  before  entering  upon 
the  duties  of  the  office  give  bond  in  the  sum  of 
one  thousand  dollars  ($1,000.00)  with  a surety 
or  sureties  to  be  approved  by  the  board,  condi- 
tioned upon  the  faithful  accounting  for  all  moneys 
coming  into  the  hands  of  such  treasurer;  shall  I ake 
charge  of  and  issue  reoeipts  for  all  fees  paid  to 
the  board  and  shall  forward  the  sans  quarterly  to 
the  state  treasurer  to  be  oredlted  to  a fund  which 
is  hereby  oreated  for  the  sole  use  of  the  state 
board  of  nurse  examiners.” 


Seotion  863  of  Article  9,  Chapter  5,  Revised  Statutes 
of  Missouri,  1929,  which  artlole  prescribes  the  period  within 
which  oar  tain  actions  must  be  brought,  provides  as  follows: 

"Sec.  863.  What  within  three  years.  - Within 
three  years:  First,  an  action  against  a sheriff, 
coroner  or  other  off leer,  upon  a liability  incurred 
by  the  doing  of  an  aot  in  his  official  oapaelty  and 
in  virtue  of  his  offloe,  or  by  the  omission  of  an 
official  duty,  ineluding  the  non-payment  of  money 
collected  upon  an  eMsoution  or  otherwise;  second, 
an  action  upon  a statute  for  a penal  tv  or  forfeiture, 
where  the  action  is  given  to  thCTpartyag^ifive d,  or 
to  such  party  and  the  state.  (R.S.  Ivi9,  Sec.  1318.)" 

In  view  of  the  above  two  sections,  we  are  of  the  opinion 
that  the  money  referred  to  in  your  letter  can  now  be  safely  trans- 
ferred to  the  nurse's  fund  referred  to  in  Section  13483.  From  an 
examination  of  the  annotations  listed  under  Section  863,  it  is 
obvious  that  the  use  of  the  term  "or  other  officer,"  means  any 
state  officer.  In  this  connection  the  ease  of  State  ex  rel  vs. 
Barter,  188  Mo.  516,  87  S.w.  941  holds  that  the  term  "ar  other 
officer"  applies  to  the  treasurer  of  a school  distriot  within 
the  meaning  of  the  statute.  The  statute  would  certainly  therefore 
be  taken  to  apply  to  the  treasurer  of  your  board. 

Sinoe  more  than  three  years  has  elapsed  we  are  of  the 
opinion  that  the  money  may  be  transferred  with  safety. 

truly  yours, 


APPROVED: 


CHAS.  M.  HOWELL,  JR. 
Assistant  Attorney  General 


Attorney  General 


CHIRO^R -CTIC : (l^'omen  entitled  to  practice  chiropractic. 

(2) Fees 

(3) Names  one  may  practice  under. 


/ 


■y 


September  19,  1934. 


Dr.  Jerome  F.  Fontana,  secretary 
State  Board  of  Chiropractic  Examiners 
2605  Chippewa  Street 
St.  Louis,  Missouri 


Lear  Lr.  Fontana: 


This  is  to  acknowledge  your  letter  of  September  12, 
1954,  as  follows: 

"we  would  appreciate  your  opinion  upon  the 
following  cases: 

*e  have  about  six  women  Chiropractors  in 
our  state  who  have  been  issued  a license 
in  1927  under  their  maiden  name.  Since 
then  they  have  married  and  consequently 
have  assumed  their  marriage  name.  The 
question  is,  can  they  still  practice 
under  their  maiden  name  or  should  they  be 
issued  a new  license  under  their  marriage 
name,  and  what  fee  should  they  pay  for 
this  license  or  this  service. 

uiother  case  is  of  a Chiropractor  by  the 
name  of  otto  albert  Muensterman,  who  has 
recently  had  his  name  changed  by  the 
courts  here  to  otto  tlbert  Mao.  The 
question  is  the  same  as  in  the  above  cases. 

Still  another  question  is,  where  a few 
licenses  issued  in  1927  w>  re  signed  by  the 
first  Board  with  ordinary  ink,  which  has 
since  faded  to  the  extent,  that  they  are 
not  legible.  X believe  in  this  case  where 
the  names  of  the  Board  “embers  have  faded 
comole  telv.  that  no  char  ores  eh  on  Id  he 
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I. 

Chapter  103.  R.  S.  Mo.  1929.  pertains  to  "Chiropractic- 
State  Board  of  Chiropractic  Examiners.”  Section  13549  provides 
in  part  as  follows: 

"No  person  shall  engage  in  the  practice  of 
chiropractic  without  having  first  secured 
from  the  board  of  chiropractic  examiners 
a license  as  provided  in  this  chapter. 

Any  person  desiring  to  procure  a license 
authorizing  him  or  her  to  practice  chiro- 
practic in  this  state  shall  make  applica- 
tion therefor  to  the  board  on  a form 
prescribed  thereby,  giving  his  or  her 
name.  sex.  age.  which  shall  not  be  less 
than  21  years,  name  of  school  or  college 
of  whloh  he  or  she  is  a graduate,  and 
shall  furnish  the  board  satisfactory  evi- 
dence **♦**." 


Women  in  Missouri  are  recognized  as  eligible  to  prac- 
tice chiropractic  upon  complying  with  the  terms  of  Chapter 
105.  supra. 


II. 

F8£S^ 

Section  13502  of  Chapter  105.  R.  S.  Mo.  1929.  provides 
the  fee  for  renewal  of  licenses,  and  provides: 

"*  * « Each  practitioner  of  chiropractic 
shall  display  in  his  office  in  a con- 
spicuous place  his  renewal  license  to- 
gether with  his  license  showing  that  he 
is  lawfully  entitled  to  practice  chiro- 
practic.” 


In  order  for  one  to  practice  chiropractic  such  must 
comply  with  the  above  section  and  at  all  times  have  on  display 
his  license  and  renewal  license,  which  presupposes  that  if 
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one*s  license  baa  been  destroyed,  mutilated  or  lost  that  the 
board  would  Issue  a new  (duplicate)  license  to  such  person; 
and  the  same  true  as  to  the  renewal  license.  Mo  provision 
is  made  in  the  chapter,  however,  as  to  what  fee  the  State 
Board  may  charge  for  a duplicate  or  copy  of  the  license  or 
renewal  license.  If  a duplicate  or  copy  of  a license  is 
furnished  to  a practitioner  it  necessarily  means  that  it 
will  cost  the  Board  some  sum  of  money  to  furnish  same,  and 
as  the  statute  does  not  provide  for  the  fee  to  be  charged, 
we  are  of  the  opinion  that  the  actual  cost  of  so  furnishing 
the  duplicate  or  oopy,  or  at  least  a nominal  fee,  only 
should  be  charged. 


111. 

NAME'  S ONK  MAY  PRACTICE  UMDKR . 


Hereinabove  we  quoted  from  Section  13549,  R.  3.  Mo. 
1929,  to  show  that  the  applicant  must  give  his  or  her  name 
when  such  apply  for  a license  and  at  the  time  of  applying 
for  a license  it  is  to  be  presumed  that  the  person  would 
give  the  name  that  he  or  she  lawfully  possesses,  that  is  to 
say,  that  at  the  time  of  applying  for  a license  sueh  person 
gave  his  or  her  true  name. 

The  law  recognises  the  fact  that  one  may  change  his 
or  her  name,  first,  by  statute,  sec  nd,  by  marriage,  third, 
by  divorce,  and  fourth,  by  adoption.  ''our  Inquiry  concerns 
the  change  of  name  by  marriage  and  b,  court  aotlon.  Therefore, 
we  shall  concern  ourselves  with  the  af.eet  of  narrlage  on 
change  of  names,  and  on  the  change  of  names  by  the  cour t. 

There  is  no  statute  in  Missouri  that  we  can  find  that 
provides  that  on  marriage  the  wife  shall  take  the  name  of  the 
husband.  It  is  done,  however,  as  a matter  of  custom.  The 
purpose  of  a name  is  for  identification. 

Corpus  Juris,  Vol.  45,  page  366,  has  this  to  say 
concerning  the  word  ’name*: 

"A  name  is  a word  or  words,  designation 
or  appellation,  used  to  distinguish  a 
person  or  thing  or  class  from  others;" 
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And  further  ( nags  36o): 

"The  surname  or  family  name  of  a per- 
son is  that  which  Is  derived  from  the 
common  name  of  his  parents,  or  is 
borne  by  him  In  common  with  other  mem- 
bers of  his  family," 


And  further, 

"At  marriage  the  wife  takes  the  husband's 
surname,  with  which  la  used  her  own 
given  name;  and  she  may  use  the  title 
•Mrs.'  to  distinguish  her  from  her  hus- 
band and  as  being  a married  woman,  but 
she  is  not  properly  de8i<£iated  as  'Mrs.' 
followed  by  her  husband's  initial  or 
given  ana  surname,  unless  it  be  proved 
that  she  is  so  known.” 


quoting  further.  Corpus  Juris,  Vol.  50,  page  611: 

"i'he  i m 8 band,  as  head  of  the  family,  has 
the  right  to  fix  the  family  name.  A 
woman  upon  her  marriage  takes  her  hus- 
band's surname,  which  becomes  her  legal 
name.  However,  as  at  common  law  a man 
may  lawfully  change  his  name,  there 
would  seem  to  be  no  legal  objection  to 
his  adopting  his  wife's  family  name 
should  he  desire.  Otader  a statute  em- 
powering a coirt  in  its  discretion  to 
change  the  name  of  any  person  upon 
proper  application,  the  court  has  power 
to  change  the  name  of  a wife  against 
the  wishes  of  her  husband,” 


The  facts  in  your  pase  show  that  six  women  were  licensed 
in  their  maiden  names  and  later  married,  Welch,  according 
to  custom,  changed  their  names  to  the  names,  or  family 
namea,  of  their  huafeanda.  And  the  question  arises  as  to 
whether  such  women  may  still  practice  under  their  maiden 
names  or  should  they  oe  issued  a new  license  under  their 
married  names? 
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Missouri  ha g.  what  la  kno*n  as  the  "Harried  Women's 
Act".  Chapter  20,  Section  2998.  H.  S.  Mo.  1929,  provides 
In  part  aa  follows:  " 

"A  married  woman  shall  be  deemed  a femme 
sole  so  far  as  to  enable  her  to  carry 
on  and  transact  business  on  her  own 
account,  to  contract  and  be  contracted 
with,  to  sue  and  be  sued,  etc.” 


In  His  so  or  i if  a married  woman  so  desires,  as  far 
aa  conducting  her  business  is  concerned,  she  may  do  so  in 
contemplation  of  law  the  same  as  a single  woman  may.  a 
single  woman  engaged  for  a period  of  time  in  the  practice 
of  chiropractic  would  become  known  to  the  public  bj  her 
maiden  name  and  the  fact  that  she  married  would  not  cause 
her  to  desist  prscticing  chiropractic  under  her  maiden 
name,  in  our  opinion.  If  ahe  desired  to  practice  chiro- 
practic under  her  married  name,  as  she  would  have  a right 
to  do,  then  it  is  our  opinion  that  a new  license  should  be 
Issued  to  her  and  such  new  license  should  then  be 
recorded  with  the  circuit  olerlc  of  the  county  or  city  in 
which  she  maintains  an  office;  and  that  the  new  license 
with  the  name  under  which  she  is  practicing  should  be  dis- 
played in  her  office.  Section  13552,  supra. 

Missouri  has  what  is  known  as  a registration  of  fic- 
titious names,  found  in  Article  3,  Chapter  136,  and  Section 
14342  of  said  article  and  chapter  provides  as  follows: 

"That  every  name  under  which  any  per- 
son shall  do  or  transact  any  business 
in  this  state,  other  than  the  true 
name  of  such  person,  is  hereby  declared 
to  be  a fictitious  name , and  It  shall 
be  unlawful  for  any  person  to  engage  in 
or  transact  any  business  in  this  state 
under  s fictitious  name  without  first 
registering  same  with  the  secretary  of 
state  as  hereinafter  required.” 

The  facts  presented  to  us  in  your  inquiry,  in  our 
opinion,  do  not  bring  s woman,  practicing  in  her  maiden  name 
and  so  licensed,  within  said  statute.  That  is,  if  a woman 
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la  licensed  In  her  .maiden  name  and  continue  a to  practice 
in  her  maiden  name  after  marriage,  then  she  does  not  have 
to  have  her  name  registered  with  the  secretary  of  state, 
neither  does  she  have  to  have  her  license  changed  to  her 
married  name. 

As  to  the  person  who  has  hie  name  legally  changed 
by  order  of  court,  it  is  our  opinion  that  a new  license 
should  be  issued  to  the  person  so  as  to  make  the  license 
correspond  to  the  name  ae  changed  by  the  court.  Ahen  this 
new  license  is  issued,  suon  should  be  recorded  and  at  all 
times  be  on  display  in  the  praetitioner 'a  office.  Our 
answer  as  to  the  fee  to  be  charged  for  such  aervice  will 
be  that  as  heretofore  given  in  ^rtlole  II  of  this  opinion. 


In  answer  to  your  remaining  question,  as  to  issuanoe 
of  licenses  that  have  faded,  our  opinion  would  be  that  a 
charge  should  be  made  the  same  as  for  other  duplicates  or 
copies  issued  to  other  persona  #e  suggest  that  if  a dupli- 
cate license  is  issued  because  of  change  of  name,  that  the 
new  license  should  reoite  such  fact;  and  if  a duplicate  or 
copy  is  Issued  because  the  original  license  was  lost  or 
destroyed  or  illegible,  then  the  word  'duplicate'  or  'cony' 
should  aprear  on  the  new  one  issued. 


Yours  very  truly. 


James  L.  horn  Jos  tel 
Assistant  Attorney- Jeneral. 


APPROVED* 


( Acting  j Attorney- General . 
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-Por’d  Districts  are  political  subdivisions  under' Section 
13  of  Article  XIV;  Commissioners  have  no  right  to  con-, 
tree.  ..'or  own  benefit  with  the  I trict . 


Mr.  Ted  Frossard, 

Prosecuting  Attorney, 

Cassville,  Missouri. 

Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

"I  would  like  to  have  the  opinion  of  your 
office  on  the  following  question  regarding 
an  interpretation  of  the  Nepotism  amendment. 

Is  it  a violation  of  the  amendment  for 
commissioners  of  special  road  districts,  or 
districts  organized  under  Article  10,  page 
2367,  R.  S.  1929,  to  employ  relatives  within 
the  prohibited  degree  to  do  work  on  the  roads? 

Are  commie sioners  permitted,  under  Sec.  S065, 
to  hire  themselves  to  do  road  work? 

lay  road  overseers  in  any  district  employ 
relatives  within  the  prohibited  degree  to  do 
road  work? 

Your  opinion  on  these  questions  will  be  yery 
highly  appreciated. " 

I 

Section  13  of  Article  XIV  of  the  Constitution  of 
Missouri  provides  as  follows: 

* Any  public  officer  or  employe  of  this  State 
or  of  any  political  subdivision  thereof  who 
shall,  by  virtue  of  said  office  or  employment, 
have  the  right  to  name  or  appoint  any  person 
to  render  service  to  the  State  or  to  any 
political  subdivision  thereof,  and  who  shall 
name  or  appoint  to  such  service  any  relative 
within  the  fourth  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby  forfeit 
his  or  her  office  or  employment." 
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Under  the  foregoing  constitutional  provision,  any 
public  officer  or  employe  of  the  State  or  any  political  sub- 
division thereof,  who  appoints  a person  to  render  service  to 
the  State  or  any  political  subdivision  thereof,  when  such 
person  is  related  within  the  fourth  degree,  is  guilty  of 
nepotism.. 

In  our  opinion  the  Commissioners  of  special  rood 
districts  come  within,  the  prohibition  of  that  constitutional 
provision.’  In  State  ex  rel.  v.  Harper,  256  S.  1.  409,  the 
Court  holds  that  a special  road  district  is  a ruolic  corpora- 
tion, saying: 

’’Special  road  districts  ere  public  corpora- 
tions, and  the  Legislature  can  create  them 
the  same  as  any  other  oublic  or  municipal 
corporation  with  such  powers  of  taxation, 
not  exceeding  the  constitutional  limits,  and. 
in  such  manner,  as  it  deems  necessary  or 
expedient. * 

Since  the  special  road  district  is  a.  Political  sub- 
division of  the  State,  any  officer  or  employe  of  such  road 
district  who  appoints  a relative  with in  the  prohibited  degree 
to  render  service  to  such  road  district  violates  the  above 
constitutional  provision. 

It  is  therefore  our  opinion  that  road  districts 
are  included  within  the  above  prohibition  as  political  sub- 
divisions, and  that  the  Commissioners  of  road  districts  are 
public  officers  or  employes  of  political  subdivisions;  that 
the  Constitution  would  be  violated  if  a road  overseer  should 
enroloy  relatives  within  the  prohibited  degree  to  work  upon 
the  roads. 

II 

Section  8076,  R.  S.  Ko.  1939,  among  other  things, 

or ov idee: 

****** 3ai.d  Commissioners  may  advertise  for 
bids  for  such  contract  in  any  manner  they 
may  choose;  and  the  contract  shall  in  no 
case  be  let  to  any  commissioner,  nor  shall 
any  commissioner,  directly  or  indirectly, 
have  any  pecuniary  interest  therein  other 
than  the  performance  of  his  official  duties 
as  herein  repo.  ired.  '•*  * * *. 

As  we  interpret  the  foregoing  section  of  the  statute 
it  prohibits  commissioners  of  road  districts  from  having  any 
interest  in  any  contract  to  which  the  road  district  is  a 
party.  While  work  by  commissioners  for  the  road  district 
might  not  be  evidenced  by  a formal  written  contract,  yet  at 
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* ' > 


the  same  time  when  they  work  for  the  road  district  they  are 
entering  into  a contr&etur  al  relation  with  the  district, 
and  are  directly  interested  in  such  contract. 

We  are  therefore  of  the  opinion  that  commissioners 
of  road  districts  cannot,  in  view  of  the  above  section,  enter 
into  any  kind  of  contract,  whether  written  or  verbal,  for 
the  performance  of  any  labor  or  services  with  the  district. 
They  are  representatives  of  the  district  itself  and  cannot 
at  the  same  time  enter  into  a contract  for  their  own  benefit 
with  the  district. 


Very  truly  yours. 


Assistant  Attorney  Ge 


APPROVED: 


Attorney  General, 


FffisS 


GAME  AND  FISH  DEPARTMENT: 


Right  to  forfeit  lease  on  or 
recover  possession  of  Big 
Spring  Park,  lease  to  Don  B. 
Bales  dated  April  18,  1933. 


3 -?L 


March  22,  1974 


Honorable  J.  runkhouser 

Chief'  Clerk  ;arao  ar.d  ish  apartment 

Jeff orson  City,  Missouri 


Dear  dr.  iunkhouser: 


This  De^artm  *nt  acknowledges  receipt  of 
your  lotter  aatod  .arch  16f  1934  as  follow?: 

"I  a^n  writing  you  relative  to  a 
contract  at  olg  Spring  state  rark 
with  Don  u,-aler#who  has  the  con- 
cession there  . 

lhere  Is  a CCC  carp  In  the  park  and 
we  with  to  tear  down  the  present 
concession  building  and  the  two 
caolnc  that  dr,  Bales  Is  now  using 
and  build  new  ones,  tils  contract 
cays  that  he  has  the  right  to  renew 
pa":o  for  another  year,  but  we  do 
not  want  to  renew  sane.  >oulc  his 
failure  to  pay  his  Installment  on 
the  date  specified  be  e good  cause 
for  cancellation?  You  can  see  by 
the  contract  that  these  oayments 
should  have  been  made  on  the  first 
of  the  month  from  May  1st  to 
October  1st  and  on  the  back  of  this 
contract  you  will  notice  that  he  did 
not  pay  aiiythlng  from  august  4th 
until  January  30th,  1934.  o also 
had  to  allow  him  4 100,00  for  dama  *• 
he  claimed  the  water  did. 

Kindly  look  this  contract  over  and 
write  us  a letter  on  it  so  we  will 
have  a record  for  oox  files," 


f fTl  e d 
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I 


Attached  to  your  letter  la  contract  referred 
to,  also  notice  si  nod  by  Don  B.  dales  to  the  klaeourl  uane 
and  t-lah  Com- leal  on  dated  February  27,  1934,  purporting  to 
give  notice  of  the  writer**  desire  to  continue  the  operation 
of  the  Inclosed  lease  according  to  the  terms  thereof. 


The  yearly  rental  provided  for  In  the  lease 
Is  « 500.00  to  be  paid  as  follows t 


"Fifty  dollars  ($50.00)  on  Bay  1,  1933. 

Fifty  dollars  ($50.00)  on  June  1,1933. 

One  hundred  dollars  (100.00)  on  July  1,1933. 

One  hundred  dollars  (;100.J0)  on  August  1,1933. 

One  hundred  dollars  (^100.00)  on  September  1,1933. 
One  hundred  dollars  (100.00)  on  October  1,1933. " 


The  payments  on  the  rental  as  the  same  appear  on 
the  back  of  the  lease  are  as  follows t 


"Bay  3 
June  30 
August  4 


$50.00 

150.00 

100.00 

,jo 


Jan. 30  100.00 

153.155 

4100.00  deductod  for  damages  by 
water  as  per  contract." 


The  last  paragraph  on  the  second  page  of  the 
contract  In  part  reads s 

"It  Is  further  agreed  hat  In  the 
event  that  the  second  party  falls 
a * * to  comply  with  any  of  the 
terms  or  conditions  of  this  permit, 

* * a the  dame  and  Pish  Commissioner 
may  revoke  this  permit, and  all  rights 
and  privileges  thereunder*  * a. 
Provlded,however,  no  such  revocation 
shall  be  had  except  upon  the  specific 
approval  of  the  Ooverno r of  *laaourl, 
after  arbitration  as  above  provided 
for.  Is  had." 


Honorable  J.  d.  iunkhouser 
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The  second  paragraph  on  the  third  page  of  the 
contract  provided 

"It  1 s understood  and  agreed  that  upon 
the  expiration  of  this  contract,  the 
party  of  the  eocond  part  may  renew  the 
same  upon  the  sane  terms  and  conditions 
as  herein  contained,  for  a further 
period  of  one  year,  by  giving  written 
notice  at  least  30  days  prior  to  the 
expiration  of  the  present  term  to  the 
tate  Gome  and  Fish  Commissioner  of 
his  Intention  and  desire  to  so  renew 
the  same,  and  upon  the  receipt  of 
such  notice,  the  Game  and  Fish  Com* 
ml 8 el oner  will  thereupon  renew  said 
lease  as  hereinabove  set  forth,  pro- 
vided that  the  rental  for  the  second 
year  shall  not  exceed  the  amount 
herein  specified," 


The  letter  of  Don  b.  dales  to  the  Missouri  came 
and  Fish  Commission,  dated  February  27,  1934,  above  referred 
to,  roadss 

"Under  the  terms  of  our  contract 
I hereby  give  notice  that  I de- 
sire to  continue  the  operation  of 
the  big  Spring  Merchandising, Cal In 
and  boating  concession  for  a period 
of  a year, beginning  *on  the  1st  day 
of  May, 1934, and  ending  on  the  30th 
day  of  April  1935,'  under  the  came 
terms  and  conditions  as  set  out  In 
said  contract  entered  Into  on  the 
18th  day  of  April,  1933." 


The  right  to  revoke  the  permit,  as  that  right 
Is  contained  within  the  contraot  Itself  la  known  as  a forfeit- 
ure under  the  common  law.  #lth  reference  to  forfeitures  of 
contracts  at  com  mon  law  the  St.  Louis  Court  of  Appeals  In 
Carbonettl  v.  /.1ms  261  S.  rt.  748,  750,  saldt  (citing  a root 
number  of  cases) 


"It  is  the  well-establlshod  rule  of 
the  common  law  that  to  authorize  a 
forfeiture  of  a leasehold  estate  for 
nonpayment  of  rent  demand  must  be 
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mado  lor  the  payment  of  the  rent  pre- 
cleely  on  the  day  when  the  rent  becomes 
due,  and  for  the  precise  amount  due, and 
the  adjudicated  cases  show  that  the 
coTxnon-law  rule  Is  In  all  respects 
fully  recognised  by  the  American  courts 
with  much  unanimity.” 


In  view  of  the  conclusion  we  have  reached  in  this 
matter,  the  foregoing  quotation  is  not  material  to  the  question 
now  at  hand  but  we  present  the  same  to  you  for  your  future  guid- 
ance should  you  at  any  time  be  entitled  to  revoke  the  contract. 

In  Carbonetti  v.  -.1ms,  supra,  at  page  750  the 
court  further  said! 

"It  is  also  held  that,  where  under  a 
covenant  in  the  lease  the  lessor  has 
the  right  of  forfeiture  for  nonpayment 
of  rent,  ho  may  elect  to  avoid  or  not 
avoid  the  lease, and  may  do  so  by  word 
or  deed, and, If  he  does  any  act  incon- 
sistent with  avoiding  it,  such  as  dis- 
training for  rent,  or  demandinr  rent 
subsequently  due, he  waives  the  forfeiture. 

Camp  v.  Scott, 47  Conn.366j  Jauer  v. 
flayer  ,87  Cal .34, 25  i'ac.153." 


It  appears  from  the  notations  on  the  back  of  the 
con  neb  that  ,400.00  in  cash  has  been  paid  on  the  above  rental, 
and  while  not  paid  on  the  due  dates,  the  payments  wore  neverthe- 
less accepted  and  credited  as  oayments  on  the  rental. 

The  eighth  paragraph  on  the  first  page  of  the 
contract  reads  as  follows  I 

"It  is  understood  and  agreed  that  should 
the  party  of  the  second  part  be  partially 
prevented  from  operating  the  concessions 
herein  leased, because  of  an  extensive 
and  continued  high  water  stage  of  the  river, 
or  because  of  destruction  of  cabins  or  con- 
cession buildings, that  upon  application  to 
the  Governor  of  Missouri,  the  consideration 
of  this  contract  shall  be  proportionately 
reduced  In  proportion  to  the  time  or  the 
amount  of  such  inability  on  the  part  of  the 
party  of  the  second  part  to  carry  on  his 
concessions." 


honorable  J.  o.  iunkhouser 
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It  appears  rom  the  notation  on  the  back  of  the 
contract  *100.00  wac  credited  on  the  rental  as  for  damages  from 
water.  The  last  quoted  provision  of  the  contract  Justified 
such  credit  on  the  contract.  If  proper  facts  were  present,  which 
we  assume  they  wore.  Anyway  the  credit  was  given  on  the  rental 
which  amount  completed  satisfaction  of  the  rental  for  the  entire 
year  covered  by  the  contract.  Under  the  decision  last  quoted 
from  you  waived  any  right  to  forfeit  the  contract  by  acceptance 
of  the  rent  at  times  later  than  the  due  dates  thereof,  and  the 
payment  of  the  rental  was  completed  by  the  credit  on  account  of 
damage  by  water. 

We  are  of  the  opinion  you  are  not  in  a position 
to  revoke  the  contract  and  that  the  notice  given  by  Don  h.oales 
dated  February  27,  1934,  is  sufficient  to  extend  the  operation 
of  the  lease  for  one  year  beyond  the  30th  day  of  April,  1934, 
according  to  the  terms  thereof. 

r;e  aro  returning  you  your  lnclosuras  herewith. 


Very  truly  yours. 


(IIUJERT  LA  an 

Assistant  Attorney  Oenoral, 


Ar’PKOVL.Dl 
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Attorney  eneral. 
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Inclosures 


COUNTIES: -County  Court  must  transfer  unexpended  balance  in  road 
fund  to  the  general  revenue  fund  to  be  expended  under 
the  p visions  of  the  County  Budg  Act  in  the  purchasing 
of  r igat-of-ways. 


-) 


Hr.  Ted  Frossard, 
Prosecuting  Attorney, 
Cassville,  Missouri. 

Dear  Sir; 


We  are  acfcnowl edging  receipt  of  your  letter  in 
which  you  inquire  as  follows; 


*The  county  court  of  this  county  has  re- 
quested me  to  obtain  your  opinion  on 
the  following  matter. 

*A  farm  to  market  highway  is  going  to  be 
built  in  this  county  extending  from  the 
Roaring  Hirer  State  Park  to  Sel igman. 

It  has  been  the  custom  for  the  county 
court  to  assist  the  road  districts  in 
obtaining  the  right  of  way  for  these 
roads.  Last  year  the  county  court  re- 
cognised that  this  obligation  would 
occur  and  at  the  end  of  the  year  arran- 
ged to  leave  in  the  1933  road  fund  a 
sum  sufficient  to  pay  for  the  necessary 
right  of  way  outside  of  the  Sel igman  Road 
District. 


“This  road  is  now  ready  to  be  built  and 
the  court  wants  to  know  whether  they 
can  use  this  money  still  remaining  in 
the  1933  road  fund  to  pay  these  claims, 
or  whether,  under  the  new  budget  law, 
they  must  advance  into  the  1934  general 
revenue  fund  all  the  surplus  remaining 
in  this  1933  road  fund,  and  then  appor- 
tion it  out  according  to  the  priority 
of  payments  called  for  by  the  budget  law. * 

You  inquire  whether  the  balance  left  from  the  road 
firnd  can  be  used  by  the  county  court  for  the  purpose  of  pur- 
chasing r ight-of-ways  in  road  districts,  or  whether  the  funds 
shall  be  transferred  to  the  general  revenue  fund  and  then 
apportioned  out  according  to  the  priority  payments  as  provided 
for  in  the  budget  act.  the  budget  act  is  found  in  Laws  of 
Missouri  1933,  pages  340  to  351,  inclusive,  and  became  effect- 
ive July  24,  1933.  We  shall  not  attempt  to  ouote  this  act 
to  you  but  shall  call  your  attention  to  the  various  provisions 
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which  we  think  apply.  We  do  not  find  that  our  courts  have  as 
yet  passed  updn  the  {question  about  which  you  inquire.  The 
general  purpose,  as  evidenced  by  the  budget  act,  is  to  require 
a business-like  administration  of  the  affairs  of  the  county, 
bafted  upon  an  estimate  of  probable  expenditures  and  an  estimate 
of  probable  receipts  from  the  revenue.  We  do  not  believe  that 
the  budget  act  does  or  was  intended  to  specify  the  purposes 
for  which  the  county  may  expend  its  money  so  long  as  the  pur- 
pose is  a lawful  one,  but  it  does  specify  the  priority  which 
shall  exist  among  the  payments  to  be  made  by  the  county  court. 

We  believe  it  was  the  intention  of  the  budget  act 
that  all  funds  belonging  to  the  county  at  the  time  that  this 
act  goes  into  operation  shall  be  transferred  into  the  general 
revenue  fund,  there  to  be  paid  out  according  to  the  priority 
expressed  in  the  law.  If  moneys  remaining  in  the  various 
funds  should  be  kept  segregated  in  those  particular  funds 
to  be  expended  for  the  purposes  for  which  the  various  funds 
were  created,  then  the  effect  would  be  to  destroy  the  pur- 
pose and  effectiveness  of  the  budget  act.  If  such  funds 
could  be  held  intact  end  the  moneys  used  not  under  the  terms 
of  the  budget  act,  then  the  priority  of  payments  required 
by  the  budget  act  would  be  a nullity.  If  money  remaining 
in  the  road  fund  at  the  present  time  could  be  used  for  the 
purchase  of  right-of-ways  without  considering  the  require- 
ments of  the  budget  act,  then  money  in  all  other  funds  set 
up  by  the  county  court  could  be  used  in  the  same  way.  The 
result  would  be  that  the  budget  act  would  not  become  effect- 
ive as  to  the  county  moneys  contained  in  those  funds  until 
such  time  as  those  funds  were  exhausted,  ks  we  construe 
the  intention  and  requirements  of  the  act  all  funds  of  the 
county,  when  the  budget  scheme  is  mt  into  effect,  must  go 
into  the  general  revenue  fund,  to  be  administered  under  the 
priorities  and  requirements  as  set  forth  in  the  act. 

Glass  3 of  Section.  2 of  the  act  provides  as 

follows s 

"The  county  court  shall  next  set  aside  and 
apportion  the  amount  required,  if  any,  for 
the  upkeep,  repair  or  replacement  of  bridges 
on  other  than  state  highways  {and  not  in  any 
special  road  district)  which  shall  consti- 
tute the  third  obligation  of  the  county.* 

Section  5 deals  with  the  classification  of  estimated 
expenditures  and  Glass  2 of  the  Section  provides  as  follows? 

“Repair  and  upkeep  or  replacement  of  brid- 
ges on  other  than  state  highways  and  not 
in  any  special  road  district,  hist  bridges.* 

It  appears  under  Section  2,  Glass  3,  that  the  county 
court  shall  apportion  money  for  the  upkeep,  repair  snd  replace- 
ment of  bridges  on  other  than  state  highways  which  are  not 
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in  any  special  road  district.  This  is  made  an  obligation  of 
the  third  class.  It  is  apparent  that  the  purchasing  of  right- 
of-ways  in  road  districts  would  not  come  under  Class  3 above, 
Neither  would  it  come  under  Class  3 of  Section  5,  as  set  out 
above.  Class  6 of  Section  3 provides  as  follows: 

"After  having  provided  for  the  five  class- 
es of  expenses  heretofore  specified,  the 
county  court  may  expend  any  balance  for 
anr  lawful  narooes.  Provided,  however, 
that  the  county  court  shall  not  incur  any 
expense  under  class  six  unless  there  is 
actually  on  hand  in  cash  fttnde  sufficient 
to  pay  all  claims  provided  for  in  preced- 
ing classes  together  with  any  expense  in- 
curred under  class  six.  Provided,  that 
if  there  be  outstanding  warrants  constitu- 
ting legal  obligations  such  warrants  shall 
first  be  paid  before  any  expenditure  is 
author! red  under  class  6,* 

That  the  county  court  may  lawfully  expend  the  county 
funds  for  the  purpose  of  obtaining  right-of-ways  in  the  building 
of  the  state  highway  system  has  not,  to  our  information,  ever 
been  questioned.  As  a matter  of  fact,  such  practice  has  ob- 
tained in  this  State  practically  since  the  beginning  of  the 
present  road  law.  We  do  not  understand  the  budget  law  to 
define  what  are  lawful  expenditures  by  the  county  courts.  The 
budget  act  simply  declares  the  priority  which  certain  claims 
based  upon  lawful  obligations  shall  be  paid.  Under  Class  &£» 
of  Section  3,  which  is  the  last  class,  the  county  court  may 
expend  its  unexpended  funds  for  any  lawful  purpose.  We  be- 
lieve that  an  expenditure  for  right-of-ways,  as  suggested  in 
your  inquiry,  may  properly  be  made  under  Class  6,  but,  of 
course,  the  requirements  and  conditions  of  Claes  8 must  first 
be  met.  In  other  words,  we  believe  that  the  act  does  not  pro- 
vide for  the  expendifere  of  funds  for  right-of-ways  in  pm  6 f 
the  five  prior  classes,  We  further  believe  that  the  act  itself 
does  not  prohibit  the  expenditure  of  money  for  purchasing 
right-of-ways,  providing  such  right-of-ways  are  purchased  under 
the  proper  classification  and  the  requirements  of  the  budget 
law  are  complied  with. 

We  are  therefore  of  the  opinion  that  any  fends  re- 
maining in  the  road  fund  shall  be  transferred  to  the  general 
revenue  fund  of  the  county,  and  that  the  expenditure  of  those 
funds  for  the  purpose  of  purchasing  right-of-ways  must  be  done 
under  the  priorities  and  classifications  as  set  out  in  the 
act  and  above  discussed. 


APPROVED* 


Very  truly  yours, 

mm&  W.  HATES. 

Assistant  Attorney  General. 


Attorney  General. 


MUMUIPALlTIgs:  PubllQ  aervlcc  QoataigsloM 


Public  Service  Commission 
cannot  fix,  regul&Ae  ox 
control  the  rate  of  & raunioi- 


Dally  owaed  water  plant,. 


iepteaber  11, 


1954.  U 


Messrs.  )•.  0.  Krios,  Mister 
Mlatohei,  Hoy  Minfcrea 
*ater  C naittet  f the  City  of 
Mound  City,  Missouri 


Gsntleaen: 


This  department  is  in  receipt  of  your  let- 
ter of  august  31  at,  wherein  you  state  as  follows; 

"You  bare  visited  our  oity 
anc  gotten  a gliapse  of  it.  «e 
are  asking  you  for  some  legal 
inf  ^rotation  in  regard  to  our 
eater  plant  whioh  is  owned  by 
the  City  and  operated  by  our 
oity  eounoil. 

"The  city  council  needed  a 
little  nor#  revenue  than  the 
old  rate  which  they  were  charg- 
ing , provided  to  aak*  the  run- 
ning ex  bases  of  the  plant  and 
oast  of  operation.  When  they 
did  this,  a protest  was  made 
by  a user  and  patron  of  the 
plant. 

"he  holds  in  his  protest  that 
the  oity  council  oust  file  an 
application  with  the  Bublio 
>erv ice  C amission  of  the  State 
of  Missouri  in  order  to  grant 
then  a permit  to  change  the  ratee 
of  the  City  water  to  ite  customers. 

"»e  always  were  told  by  legal 
authority  that  the  Missouri  Public 


Messrs,  met,  MintoUell 
and  kiakree. 
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iervlot?  Commission  had  no  Juris- 
diction over  municipal  water  and 
light  plant,  so  we  are  coming  to 
you  for  your  legal  opinion  on 
this  question. * 


The  title  to  the  Public  erviee  Commission  Act  as 
found  on  page  556,  of  the  Laws  of  Missouri.  1913,  reads  as 
follows! 

"AS  ACT  to  create  and  establish 
a public  service  commission, 
prescribing  Its  powers  end  duties, 
and  to  provide  for  the  regulation 
and  control  of  public  service  cor- 
porations, persons  and  public  v*- 
till ties  and  to  provide  penal tiss 
for  offenses  by  public  service 
corporations,  persons  and  public 
utilities,  their  officers,  agents 
and  employ see,  and  by  other  persons 
and  oorp  rations,  and  repealing  all 
acts  and  parte  of  note  inconsistent 
with  the  provisions  of  this  sot, 
with  an  emergency  clause. • 


Article  IV.,  lection  5188,  k.  3.  Mo.  1939,provldee 
as  follows: 


tall  apply  to  the 
furnish!: 


Lag  of  gas 


•This  article  shall 
manufacture  and 
for  light,  heat  or  power  and  the 
furnishing  of  natural  gas  for 
light,  heat  or  p ver,  mad  the 
generation,  furnishing  and  trans- 
mission of  eleotriolty  for  light, 
heat  or  power,  aad  the 

ML  of  WAP*  X&  aai 

whs,  t soever.  * 


Artlole  tv.,  section  5190,  a.  3.  Mo.  1939,  subsection 
S.page  1445,  dealing  with  the  general  powers  of  the  Public  Ser- 
vice Commission  in  respeot  to  gas,  water  and  electricity,  reads 

ae  follows: 
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*6.  Examine  all  par bo ns,  oorpo rat Iona 
and  auniol  vail  ties  under  lta  super- 
vision and  keep  informed  aa  to  tha 
aetl  ode,  practices,  regulations  and 
property  employed  by  them  In  the 
transaction  of  their  business.  When- 
ever the  commission  shall  be  of  the 
opinion,  after  a hearing  iiad  upon  lte 
own  motion  or  upon  oomplalnt,  that 
the  rates  or  chargee  or  the  aete  or 
regulations  of  any  such  persons,  cor- 
porations or  municipal ltlee  are  un- 
just, unreasonable,  unjustly  discrimi- 
natory or  unduly  preferential  or  In 
anyvlee  In  violation  of  any  pro- 
vision of  lae,  the  commission  shall 
da  tormina  find  prescribe  the  just  and 
reasonable  rates  and  oimrgea  there- 
after to  be  in  force  for  the  service 
to  be  furnished,  notwithstanding  that 
a higher  rate  or  charge  has  hereto- 
fore been  authorised  by  statute,  sad 
the  just  and  reasonable  acts  ana  regu- 
lations to  be  done  and  observed;  and 
wt i soever  the  oommieelon  shall  be  of 
the  opinion,  after  a hearing  had  upon 
lta  own  motion  or  upon  complaint,  that 
tha  property,  equipment  or  appliances 
of  any  such  person,  oorpo ration  or 
municipality  are  unsafe.  Insufficient 
or  Inadequate,  the  oommieelon  shall  de- 
termine and  prescribe  the  safe,  effi- 


cient and  adequate  property,  equipment 
and  appliances  thereafter  to  be  used, 
Maintained  and  operated  for  the  securi- 
ty and  accommodation  of  the  publlo  and 
In  compliance  with  the  provisions  of  lav 
and  of  their  franchisee  end  charters. * 


The  foregoing  eeotlon  contains  an  express 
direction  to  the  Ooamiseion  in  the  clrouastancee  indicated 
to  *determlne  and  prescribe  the  just  and  reasonable  rates 
and  char gas"  of  municipalities;  and  Section  5180,  au>ra. 
recites  among  other  things  that  "This  article  ehall  apply 
to  • ••••  the  supplying  and  distributing  of  eater  for  any 
purpose  whatsoever ." 


ervioe  Co 


In  the  case  of  City  of  g)luwbi^  v.  itate  fublio 
amission.  43  SW(2d)8l3,  3?  J ho.  38,  the  sole 
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issue  aed*-  by  the  pleadings  in  tbs  case  was,"  Does  t:.e 
Public  acrrioe  Commission  of  the  .itate  of  Missouri  bars 
jurisdiction  to  determine  and  fix  tbs  rates  to  be  coerced 
by  s municipally  owned  eleotric  light  plant?"  ttespondent, 
the  City  of  Columbia,  denied  t..e  jurisdiction  of  the  Pub- 
lic Jerwio*  Commission  to  fix  tbs  rates  to  be  charged  and 
in  its  petition  pleaded  among  other  things,  that 

flft,  If  It  be  eald  that  the  Public 
err  ice  Commission  tot  ©ontempletss 
the  superwislon  of  municipally  owned 
electric  light  plants,  then  such  pro- 
wl sion  of  the  Act  is  unconstitutional 
in  that  it  is  in  wiolatioa  of  section 
38,  Article  4 of  the  Constitution  of 
leeouri,  presiding  that  no  bill  shall 
contain  wore  than  one  subject  which 
shall  be  clearly  expressed  in  its  title. ■ 


Respondent's  particular  objection  to  the  Title  of  tbs  lubllo 
Jerries  Coma lesion  Act,  ee  is  found  on  page  666  of  Laws  of 
Missouri,  1913,  supra,  was  that  it  did  not  clearly  express 
the  subject  of  regulation  and  control  of  mualci  clitics. 
Counsel  for  appellant  replied  to  this  objection  by  stating 
that  the  title  to  the  Act,  "An  Act  to  create  and  establish 
a public  esrwloe  commission,  prescribing  its  p:>wen*  and 
duties,"  was  broad  enough  to  include  all  the  duties  and  the 
powers  given  to  the  Commission  by  the  Public  Serwloe  Comal s- 
slon  Law. 


The  0 art,  in  bolding  that  the  power  to  fix  rates 
to  be  charged  by  municipalities  which  own  and  operate  an 
electric  light  and  power  plant  was  not  oonf erred  by  a valid 
lav  upon  the  Public  er  trios  Commission,  said! 

•••••  Under  the  foregoing  rule, 
this  suggestion  can  haws  no  ap- 
plication because  the  title  is 
not  confined  to  any  such  general 
statement.  It  immediately  de- 
scends to  particulars  by  limiting 
tbs  objects  of  'regulation  and 
control'  to  'publlo  serwloe  cor- 
porations. persons  and  public  u- 
tlllties, ' without  mentioning 
municipalities.  Counsel  for  ap- 
pellant say  that  the  word  'cor- 
porations' Includes  'municipali- 
ties, ' but  it  seams  obwlous  that 


VMtra.  rrUi, 
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'mnieipaii  ties'  are  n t 'public 
service  oorp  rations ,'  koreover, 
the  act  itself  (Lass  of  1913,  p. 

3 6C,  lection  2)  separately  defines 
a 0090 ration,  a person,  a munici- 
pality, and  a public  utility,  with- 
out any  overlapping,  as  follows l 

* •The  ter  . "oorp  .-ration,"  when 
used  In  this  aot.  Includes  a cor- 
poration, ooapany.  association  and 
joint  stock  association  or  oonpaay. 

" 'The  ter j "person,"  when  used 
In  this  act.  Includes  an  Individual, 
and  a firm  or  copartnership. 

" 'The  ter  a "municipality,"  when 
used  In  this  act,  includes  a oity, 
village  or  town. 

■ 'The  ter*  "public  utility,"  vhen 
used  in  this  act.  Include#  every 
ooanon  carrier,  pipe  line  corpora- 
tion, gas  corporation,  clsotrieal 
corporation,  telephone  corporation, 
tslegraphi corporation,  water  cor- 
poration and  heat  or  refrigerating 
Corporation,  as  these  terns  arc  de- 
fined In  this  section,  nd  each  there- 
of is  hereby  declared  to  be  a public 
utility  end  to  be  subject  to  the 
juriediotioa,  control  and  regulation 
of  the  corns  lesion  an  to  the  provi- 
sions of  this  set.' 

"If  ths  lsglslatlvs  Intent  eae  to 
provide  for  the  "regulation  and  con- 
trol' of  all  four  ox  the  subjects 
thus  separately  defined  and  distin- 
guished In  the  act  itself,  It  is 
fair  to  as suns  that  the  title  would 
have  expressly  named  all  four  sub- 
jects. Certainly,  in  the  light  of 
these  definitions,  a title  that 
omitted  one  subject  would  not  be  a 
'fair  forecast  of  the  contents  of 
the  bi}l. • if  any  of  such  contents 
undertook  to  regulate  and  control 
the  omitted  subject,  and  ouch  ie 
the  statue  of  the  aot  now  under  oon- 
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side ration,  tush  a title  is  obvious- 
ly ai Bleed lag  and  violative  of  the 
constitutional  provision  hers  invoked. 


•The  fixing  of  rates  to  be  charged 
by  a '•municipality  owning  and  operat- 
ing an  elec trio  plant  is  an  exceed- 
ingly positive  and  vital  fora  of 
regulation  and  control.  For  the  rea- 
sons a^ove  stated,  we  are  constrained 
to  hold  that  the  power  to  fix  sue* 
rates  has  not  been  validly  conferred 
upon  the  Public  ervioe  Commission, 
and  the  judgment  ie  affirmed.* 


In  view  of  the  foregoing  oaee  and  sections,  we  are 
of  the  opinion  that  any  attempt  of  the  labile  Service  Com- 
al seion  to  fix,  regulate  or  control  the  rate  of  a aunielpally 
owned  water  plant  ie  invalid  and  without  legal  fores. 


Keepec tfully  ruhwitted. 


APPRcrtDl 


7T"75  wmk: 

Assistant  Attorney  General. 


TAc t ing ) 

Attorney-General • 
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TAXATION : Delinquent  personal  taxes  collected  by  suit,  Section  9940 

R.  3.  Mo.  1929.  Ho  sale  under  Seante  Bill  94  until 
lovenber  1934. 


January  18,  1934. 


f FILED 


Hon.  willl&a  3.  Gabriel 
Attorney  At  Lav 
Independence,  Missouri 


Dear  nr.  Gabriel: 

Tour  letter  of  December  31,  1933  to  General  ucKlttrick 
requesting  an  opinion  of  tbls  of floe  respecting  Senate  Bill  94 
has  been  referred  to  tbe  writer.  Tour  questions  are  as  follows: 

*1.  Does  ti.ls  la  affeot  personal  dellncuent 
taxes,  other  then  sone  provl  plo’n  Tor  the 
Colleotor  charging  them  against  certain  real 

estate? 

2.  Does  the  law  Include  delinquent  real 
estate  taxes  for  1932,  now  a year  delinquent, 
but  upon  which  suits  have  not  as  yet  been 
filed? 

3.  Does  the  law  permit  sale  of  real  estate 
for  1933  aelln  uent  taxes  before  November 
1,  1934? « 

Ve  shall  answer  your  Inquiries  In  the  order  above 

named. 


I. 

SSSATE  BILL  94  DOSS  HOT  EPVECT 
RIG  T TO  BRIHG  3UIT  TOR  DSLIH- 
.IJEHT  P ASCHAL  TAXC3. 

One  of  the  methods  provided  by  the  statutes  for  the 
enforcement  of  the  payment  of  personal  taxes  If  found  In  Section 
9940  H.  3.  Ho.  1928.  This  section  r ads  as  follows: 
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“Personal  taxes  assessed  on  ana  after  June  let 
1887,  shall  constitute  a dept  for  which  a personal 
judgment  nay  be  recovered  before  a justice  of  the 
peace  or  in  the  circuit  courts  of  this  state  against 
the  party  assessed  with  said  taxes.  All  notions  con- 
vene ed  under  this  lav  shall  be  proseouted  in  the 
na  e of  the  state  of  Vlsaourl,  at  the  relation  and  to 
the  use  of  the  collector  and  agslnst  the  person  or 
persons  named  in  the  tax  bill,  and  In  one  petition 
and  in  one  count  thereof  may  be  included  tie  said 
taxes  for  all  such  year*  as  nay  be  delinquent  and 
unpaid,  and  said  taxes  shall  be  set  forth  in  a tan 
bill  or  bills  of  s&ld  personal  back  taxes  duly 
authenticated  by  the  certificate  of  the  oolleotor 
and  filed  with  the  petition;  and  aald  tax  bill  or 
tax  bllle  so  certified  shall  be  prlma  fade  evidence 
that  the  amount  olalned  in  said  suit  is  just  and 
correct,  and  all  notices  and  process  in  suits  under 
this  lav  shall  bv  sued  an a served  in  the  e&me  manner 
as  in  civil  actions  before  Justices  of  the  peace 
and  in  olrcult  courts,  and  the  general  lave  of  this 
etate  ae  to  practice  and  proeee  ilnge  and  appeals  and 
writs  of  error  in  civil  cases  shall  apply,  as  far 
aa  applicable,  to  the  above  aotlons.  Said  actions 
shall  be  proseouted  by  attorneys  employed  ae  pro- 
vided is  article  9 of  this  chapter  of  the  general 
statutes,  and  the  fees  and  compensation  allowed  in 
said  article  shall  apply  to  the  above  aotlons: 

Provided,  however,  that  In  no  oase  shall  the  state, 
oounty,  olty  or  collector  be  liable  for  any  costs 
nor  shall  any  be  taxed  against  them  or  any  of  them. 

For  the  purpose  of  this  chapter,  personal  tax  Mils 
shall  bsoome  delinquent  on  the  first  day  of  January 
following  the  day  when  said  bllle  are  placed  in  the 
hanas  of  the  collector,  and  suits  thereon  may  t e 
Instituted  after  the  expiration  of  said  first  day  of 
January,  and  within  five  years  from  said  dry.  Said 
personal  tax  shall  be  presented  and  allowed  against 
the  estates  of  deceased  or  Insolvent  debtors.  In  the 
same  mann  r and  with  like  effeot,  ae  other  Indebtedness  o 
of  said  debtors.  The  remedy  hereby  provided  for  the 
collection  of  personal  tax  bllle  is  cumulative,  and 
shall  not  in  any  manner  impair  other  methods  existing 
or  hereafter  provided  for  the  collection  of  the  rue: 
Provided,  further,  that  in  counties  which  now  have  or 
which  may  hereafter  hare  a population  of  more  than 
300 , 000  and  lees  than  500,000  no  suit  hall  bs  entered 
on  a delinquent  personal  tax  before  the  first  day  of 
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March  following  the  day  when  said  bills  are 
placed  In  'Jie  hands  of  the  collector,  and 
in  e&oh  oass  th-s  attorney  shall  be  allowed 
10  per  centuxs  on  the  a*.unt  of  money  actually 
oolleoted  ana  paid  into  the  oounty  treasury: 

Provided,  however,  that  in  each  case  a fee  of 
*40  cents  nay  be  charged;  and  provided,  in  counties 
having  a population  of  over  200,000  and  less  than 
600,000  such  fee  shall  be  collected  on  all 
delinquent  personal  tares,  and  such  fees  shall  be  taxed 
and  oolleoted  as  other  costs  and  penalties  and  shall 
not  be  deduo ted  from  the  tax.  This  seotlon  shall 
not  apply  to  counties  having  a population  of  more 
than  eighty  thousand  and  less  than  one  hundred 
and  fifty  thousand  in  which  oirouit  oourt  is  held 
in  more  than  one  place.* 

Hy  an  examination  of  the  foregoing  seotlon  it  Is  apparent 
th  t this  sets  up  a complete  sy  tem  and  procedure  by  which  payment  of 
personal  taxes  may  be  enforoed  by  euit.  3enate  Bill  94  ae  found  at 
page  425  Lawe  of  Missouri  1933.  do  e not  repeal  or  amend  this  seetlon. 
thile  it  may  be  said  that  jeotion  9962  of  said  bill  permits  the 
collector  to  charge  personal  property  tax  against  the  real  estate 
It  ie  clear  that  real  estate  may  not  be  sold  for  the  payment  of 
delinquent  personal  tax.  Ve  direct  your  attention  to  the  last  clause 
of  this  3sctlon  which  reads  as  follows: 

*£or  shall  such  personal  property  tax  so  ohargsd 
be  entered  on  the  dellncuent  list  of  land  and 
^ lots  and  Included  in  any  delinquent  land  tax  sale.* 

Accordingly,  It  is  clear  that  It  was  not  the  intention  of 
the  Legislature  that  delinquent  personal  taxes  could  be  enforoed  by 
a sale  of  real  property  under  the  provisions  of  3enate  Bill  94. 

It  Is  the  opinion  of  this  office  that  the  bringing  of  a 
suit  for  the  enforcement  of  the  payment  of  delinquent  personal  taxes 
Is  at  this  time  an  appropriate  remedy  by  means  of  which  the  colleotor 
can  obtain  payment  of  such  delinquent  taxes. 

II. 

THE  PAYMENT  OF  0LLIM(*U£VT  LAID 
TAX £3  MUST  35  M FORCED  UMDER  THE 
PROVISIONS  OF  SENATE  BILL  94. 
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Prior  to  the  enactment  of  Senate  Bill  94  delinquent  land 
taxes  were  collected  by  means  of  cult.  The  statutes  carefully  set 
up  tbe  isanner  and  net  hod  of  prooedure.  section  9952  R.  3*  Mo. 

1929,  provided  for  the  enforcement  of  the  payment  of  such  taxes  by 
suit.  Geotlon  9953  provided  how  the  action  should  be  prosecuted, 
the  form  of  the  petition  and  the  weight  to  be  given  the  tax  bill. 
Section  9954  provided  for  the  employment  of  an  abetraotor  by  the 
county  collector,  section  9955  provided  for  the  abstractor' e 
compensation.  Section  9956  provided  for  the  form  of  the  judgment 
If  against  the  defendant.  Section  9957  provided  vhat  term  the  suite 
were  to  be  tried,  section  9958  provided  for  the  execution  of  a 
deed  by  the  Sheriff  In  oase  of  a sale.  All  of  these  eeotlons  and 
several  others  were  repealed  by  senate  Bill  94  and  an  entirely  new 
method  of  prooedure  was  established  by  that  law.  Senate  Bill  94 
became  effective  on  the  25th  day  of  July,  1933.  After  that  date 
these  statutes  provided  for  the  enforcement  of  the  payment  of  land 
taxes  by  suit  were  extinguished  except  for  the  purposes  set  forth 
In  Section  9962b  of  said  bill.  A part  of  this  section  reads  as 
follows) 


••  • • • provided  however,  that  nothing  herein 
contained  shall  be  oonstrued  to  affect  the 
right  of  the  county  collector  to  prooeed  to 
final  judgment  and  foreclosure  for  taxes  upon 
wnloh  suit  had  been  Instituted  prior  to  the 
effective  date  of  tnls  act,  but  not  In  final 
judgment,  nor  to  prejudice  the  rights  of 
collection  of  any  costs  or  ooi -missions  attsch- 
lftg  in  euoh  oases  which  were  valid  under  the  tax 
lav  existing  at  the  time  of  Institution  of  such 
suits,  as  to  taxes  merged  In  judgment  at  the 
effective  date  of  this  act  the  foreclosure  of 
the  tax  lien  and  proceedings  relative  thereto 
shall  be  had  under  the  provisions  of  the  law 
as  euoh  law  existed  prior  to  the  passage  of 
this  act,  and  as  to  suits  for  delinquent  taxes 
Instituted,  but  not  merged  in  judgment  at  the 
effective  date  of  this  act  the  oolleotor  Bhall 
have  the  right  to  prooeed  to  final  judgment 
and  foreclosure  of  the  tax  lien  under  the  pro- 
visions of  the  law  as  It  existed  prlxr  to  the 
passage  of  this  act,  or  6uoh  oolleotor  may,  in 
hie  discretion,  dismiss  suoh  s'. its  and  prooeed 
to  foreclosure  of  the  tax  lien  under  tbe  pro- 
visions of  this  aot,  subject  to  the  preservation 
of  rlgnts  to  all  valid  costs  and  commissions 
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that  may  have  already  attached  In  such  char- 
acter of  suite  under  the  lav  as  It  existed  prior 
to  the  passage  of  this  act.* 

It  Is  to  be  noted  that  there  Is  no  authority  for  the 
Institution  of  any  new  suits,  the  only  provision  Is  tlv-t  suits  al- 
ready Instituted  might  be  proseouted  to  judgment  and  the  tnx  lien 
foreclosed  as  provided  by  those  sections. 

Accordingly  It  la  the  opinion  of  this  office  that  no  suit 
for  delinquent  land  taxes  can  be  instituted  at  this  time  but  that 
1939  land  taxes  upon  vhlch  suit  vas  not  entered  prior  to  the  24th 
of  July  1932,  must  be  enforced  under  the  provisions  of  3cnets  Bill 

94. 


III. 

3SJUTS  31  .L  94  D0K3  NOT  PCRdXT 
3 ALE  OF  PROPERTY  FOR  3ffL I INDENT 
TAXES  BEFORE  THE  FIRST  tfOIOAY  OF 
NOVEMBER  OF  1934. 

It  has  heretofore  been  the  opinion  of  this  office  that 
by  reason  of  senate  Bill  80  no  sale  of  land  for  the  payment  of 
delinquent  taxes  could  be  held  in  November  of  1933,  although  enate 
Bill  94  was  In  all  respects  operative  at  that  time.  The  provision 
for  the  sale  of  lands  for  delinquent  taxes  Is  found  In  section  9952a 
of  3enate  Bill  94,  pegs  430  Lavs  of  Missouri  1533.  Portions  of 
this  Section  read  as  follows: 

••  * • All  lands  and  lots  upon  which  taxes  are 
delinquent  and  unpaid  shall  be  subject  to  sale 
to  discharge  the  lien  of  said  delinquent  unpaid 
taxee  Is  provided  for  in  this  act  on  the  first 
\<ond&y  of  November  of  each  year,*  • • •• 

The  provlslone  of  the  above  seotlon  definitely  set  the 
date  of  sale  as  being  the  first  Monday  of  November  of  each  year. 
There  Is  no  authority  for  the  sale  being  held  any  sooner.  This 
lav  has  establishes  a uniform  rule  for  the  sale  of  property  for 
delinquent  taxes.  It  is  our  belief  that  the  time  requirement  Is 
mandatory  &%  least  Insofar  as  would  make  a sale  held  prior  to  the 
first  Monday  of  Moverab er  of  e«*oh  year  void.  It  would  be  very  con- 
fusing, unfair  and  unequitable  to  subject  land  to  sale  at  any  time 
during  the  year  that  might  suit  the  fancy  of  the  Colleotor. 
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Fron  the . foregoing  It  Is  apparent  that  our  opinion 
can  only  be  that  no  sale  under  Senate  dill  94  can  be  held  prior 
to  the  first  Monday  of  loveuiber  1934,  and  that  suoh  sales  are 
to  be  held  annually  on  the  first  Monday  of  each  succeeding  year. 

e trust  that  the  foregoing  may  be  of  assist  noe  to 
you  In  solving  your  problee. 


Respectfully  submitted. 


HARRY  U.  BALTIC  JR. 

Assistant  Attorney  General. 


APPROVED: 


Wot  hckittrioi 

Attorney  General. 


A 


HG  SUM 


TrtXATIvK:  COLLECTOR:  Suits  f*_  ? delinquent  real  estate 

taxes  instituted  prior  to  the  ef- 
fective date  of  Laws  Missouri  1933, 
page  425, are  governed  by  statutes 
in  effect  at  the  time  suits  were 
instituted  and  not  by  Laws  Missouri 
1933,  page  425. 


September  19 , 


Honorable  William  S.  Gabriel 
209  x'irst  National  oank  building 
Independence 
Missouri 


Dear  >&r.  Gabriel: 


This  Department  acknowledges  receipt  of 
your  letter  dated  September  7,  1934,  as  follows: 

"l  road  your  opinion  pertaining 
to  the  new  delinquent  tax  law, 
and  am  writing  you  for  an  addi- 
tional opinion  based  upon  Seotlon 
9962b  of  the  Act  In  question. 

As  attorney  for  the  Collector  of 
this  County,  1 filed  a large  num- 
ber of  suits  for  the  collection 
of  delinquent  taxes  for  the  years 
1930  and  1931,  aggregating  some 
six  thousand,  with  perhaps  four 
thousand  still  pendln;?. 

My  question  is,  whether  under  Sec- 
tion 9962b,  1 cannot  proceed  to 
collect  these  taxes  under  the  old 
law,  which  allowed  attornye's  fees, 
and  also  whether  the  Collector  will 
not  be  authorised,  upon  payment  of 
these  taxes  covered  by  suits  pend- 
ing, to  collect  attorney's  fees  as 
provided  by  the  old  law. 

If  your  opinion  accords  with  my 
own,  that  the  Collector  Is  so 
authorized,  wo  will  be  able  to 
collect  in  a great  amount  of 


Honorable  William  S.  Gabriel 
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delinquent  taxes,  beginning  about 
the  middle  of  lovember.  As  the 
matter  stands  nos,  there  will  be 
no  pressure  whatever  for  the  pay- 
ment of  these  delinquent  taxes 
two  and  three  years  old.  The 
State,  County  ar.d  Schools  (as 
well  as  the  Attorney)  are  deeply 
Interested  In  their  collection. 

I will  appreciate  your  opinion 
upon  this  question  at  your 
early  convenience." 


Section  9962b  of  Laws  of  Missouri  1933, page 
444,  among  other  things,  provides  thati 

* * nothing  herein  contained 
shall  be  construed  to  affect  the 
right  of  the  county  collector  to 
proceed  to  final  Judgment  and 
foreclosure  for  taxes  upon  which 
suit  had  been  Instituted  prior 
to  the  effective  date  of  this  act, 
but  not  In  final  Judgment , * * *" 


From  the  foregoing  It  Is  clear  that  as  to 
suits  Instituted  for  the  collection  of  delinquent  real 
estate  taxes,  when  such  suits  were  Instituted  prior  to 
July  24,  1933,  would  be  governed  In  all  things  according 
to  the  procedure  under  applicable  statutes  In  force  at 
the  time  the  suits  were  Instituted  and  without  regard  to 
Senate  Bill  94,  Laws  of  Missouri  1933,  page  425. 


Yours  very  truly. 


OILBLRT  LAMB 

Assistant  Attorney  General 

aPPROVoDi 


(Acting) 

Attorney  General. 
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FINGERPRINTING:  No  liability  incurred  by  Sheriff  of  iutnam 

County  if  officer  used  reasonable  judgment, 
and  if  person  under  arrest  was  not  coerced, 
threatened  or  compelled  to  submit  to  the 
taking  of  fingerprints. 

l 

January  17,  1934. 


Mr.  A.R.  Gibson, 

Sheriff  of  Putnam  County, 
Unionville,  Missouri. 


FILED 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  November  4 relative  to  taking  fingerprints  of  prisoners, 
same  being  as  follows: 

"I  have  been  up  against  it  here  for 
the  reason  that  I have  been  told  by 
the  prosecuting  attorney  here  that  I 
am  not  permitted  to  take  fingerprints 
of  prisoners  except  those  under  eon- 
vlotlon  on  felony  oharges. 

In  several  oases  I am  sure  that  I 
could  have  produced  conclusive  evidence 
for  oonviotion  as  I have  been  lifting 
fingerprints  everywhere  I am  called 
out  on  a robbery,  if  it  had  been  legal 
to  do  so. 

I have  noticed  that  Sheriff  Bash  of 
Kansas  City  was  going  ahead  fingerprint- 
ing. I wish  you  would  give  me  an  opinion 
on  this  as  I do  not  wish  to  get  myself 
in  a jam.  Tou  see  this  is  a republican 
eounty,  and  being  a Democrat  they  are 
watching  every  move  I make,  trying  to 
catch  me  liable." 


Ur.  A.R.  Gibson 


Jan.  17,  1934. 


-S- 


The  statutes  of  Missouri  are  silent  in  regard  to  the 
taking  of  fingerprints  or  bertlllon  measurements  ezeept  in 
elties  having  a population  of  five  hundred  thousand  or  more. 

The  only  statute  we  find  dealing  with  the  Bertlllon  System 
is  Section  3794,  R.S.  Mo.  1929,  which  is  as  follows: 

"Any  person  convicted  of  a felony, 
which  shall  not  be  set  aside  or 
reversed,  nay  be  subjected  by  or 
under  the  direction  of  those  in 
whose  custody  he  is  to  the  measure- 
ments, processes  and  operations 
practiced  under  the  system  for  the 
identification  of  criminals,  commonly 
known  as  the  Bertlllon  slgnaletie 
. system.  Such  force  may  be  used  as 
necessary  to  the  effectual  carrying 
out  and  application  of  such  measure- 
ments, processes  and  operations;  and 
the  slgnaletle  card  and  other  results 
thereof  may  be  published  for  the  pur- 
pose of  affording  information  to 
officers  and  others  engaged  in  the 
execution  or  administration  of  the  law." 

You  will  note  this  section  only  gives  an  officer  authority 
to  take  fingerprints  and  bertlllon  measurements  after  a person 
has  been  convicted  and  the  sentence  affirmed. 

We  do  not  have  any  cases  in  Missouri  bearing  on  this 
question.  In  the  decision  of  State  v.  Clausmoier,  154  Indiana 
599,  the  Court  said: 

"•Unless  this  discretion*  is  abused 
through  malloe,  wantonness  or  a 
reckless  disregard  for,  and  a selfish 
indifference  to  the  common  dictates 
of  humanity,  the  officer  is  not  liable." 

In  the  same  case,  the  Court  said  with  respect  to  taking 
photographs,  the  following: 

"The  duty  of  the  police,  always 
existing,  and  reaffirmed  by  the  charter 
*****, preserve  the  public  peace, 
prevent  crime,  detect  and  arrest  of- 
fenders', gives  them  necessarily  a 
wide  range  of  incidental  powers  to 
to  accomplish  the  mandate  of  the  stat- 
ute. The  existence  of  the  so-called 
'rogues*  gallery,  and  the  taking  of 
photographs,  weights  and  measurements. 


Mr.  A.R.  Gibson 
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finds  Its  authority,  if  anywhere, 
in  this  provision,  or  In  the  aecepted 
pre-existing  principles  of  which  It 
Is  the  expression.  So  far  as  habitual 
criminals  are  concerned,  their  super- 
vision and  control,  no  serious  question 
could  wall  be  raised  as  to  the  propriety 
or  legal  character  of  the  acts  involved. 

One  of  the  phases  of  police  supervision, 
says  Professor  Thledeman,  In  his  state 
and  federal  control  of  persons  and 
property,  'is  that  of  photographing 
alleged  criminals  and  sending  copies  of 
the  photographs  to  all  the  detective 
bureaus.  If  this  is  directed  by  the  law 
as  a punishment  for  crime  of  Which  the 
criminals  stand  convicted,  or  if  the  man 
is  in  fact  a criminal,  and  the  photograph 
is  obtained  without  foroe  or  compulsion, 
there  can  be  no  constitutional  or  legal 
objection  to  the  act,  for  no  right  has 
been  violated. ' The  talcing  of  photographs 
In  such  cases  has  authority  to  support  it." 


CONCLUSION 

In  the  last  analysis,  we  wish  to  say  that  If  an  officer 
used  reasonable  judgment,  and  If  the  person  under  arrest  was  not 
cooerced,  threatened  or  compelled  to  submit  to  the  talcing  of 
fingerprints,  it  would  be  the  opinion  of  this  department  that 
It  would  incur  no  liability.  However,  discretion  should  be  used 
and  official  authority  should  not  be  abused. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


ftoY  JicKITfHlcK, 
Attorney  General 
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SURVEYORS: 


For  the  surveying  of  accreted  lands, 
such  as  river  bars,  the  County  Court 
need  not  necessarily  employ  the  County 
Surveyor  but  may  employ  any  surveyor* 


Mr.  L.  C.  Gillis , 

County  Surveyor, 

and  Ex-Officio  Highway  Engineer, 

Oregon,  Missouri. 

Dear  Mr.  Gillis 

We  have  your  letter  of  October  18th,  1933,  in  which  is 
contained  a request  for  an  opinion  as  follows: 

"At  the  general  election  in  November,  L.  C.  Gillis, 
a Democrat,  was  elected  County  Surveyor  of  Holt  County  by 
a large  majority.  He  defeated  John  H.  Peret,  a Republican, 
who  has  held  this  office  for  sixteen  years*  The  County 
Court  is  Republican  and  on  December  7#  1932,  this  County 
Court  gave  Peret  a contract  to  survey  several  Missouri  River 
bars  amounting  to  about  3200  acres  and  agreed  to  pay  him  65^ 
an  acre  as  allowed  by  law*  But  Peret  did  not  start  work  on 
this  projeot  until  after  the  first  of  this  year,  or  until 
after  he  had  gone  out  of  office*  The  Court  evidently  used 
Section  11179  as  their  alibi  in  giving  this  contract,  which 
took  #2,080*00  from  the  newly  elected  surveyor*  He  is  still 
working  on  this  work,  having  been  busy  at  it  most  of  the  time 
since  the  first  of  the  year. 

"What  was  the  use  of  having  an  election  if  the  old 
surveyor  is  going  to  hold  over  and  keep  on  working?  According 
to  Section  111581  are  these  surveys  legal?  The  Court  must 
have  gotten  their  authority  from  a misrepresentation  of 
Section  11179,  but  there  are  no  suits  pending  on  this  land 
as  it  has  never  been  surveyed  before.  Please  send  me  your 
opinion  regarding  this  survey  and  sale  of  land,  and  how  shall 
1 proceed  in  order  to  get  this  work?" 


We  feel  that  the  opinion  above  requested  resolves  itself 
into  a construction  of  Section  11179,  Revised  Statutes  of  Missouri, 
1929,  and  since  we  are  unable  to  find  any  decisions  to  aid  us  in  such 
construction,  we  are  forced  to  construe  said  section  accordix^  to  the 
legislative  meaning  and  Intent  as  we  see  it. 
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Article  6 , Chapter  66,  Revised  Statutes  of  Mis  souri,  1929, 
sets  forth  the  lav  as  applicable  to  accreted  lands  such  as  the  river 
bars  mentioned  in  the  letter  above  quoted. 

Section  11166,  contained  in  said  Article,  provides  as 

follows: 

"Seo.  11166.  COUNTIES  MAY  SURVEY  AND  SELL.- 
All  counties  in  which  any  such  lands  are  situated 
shall  have  the  paver  to  cause  the  same  to  be  appropriately 
surveyed,  and  to  sell  and  convey  them  in  the  same  manner 
that  the  swamp  lands  acquired  tinder  the  act  of  congress  of 
September  28,  1850,  entitled  'An  Aet  to  enable  the  state  of 
Arkansas  and  other  states  to  reclaim  the  swamp  and  over- 
flowed lands  in  their  limits,'  afterward  donated  to  the 
counties  in  which  they  were  situated,  or  oo  nr  eyed;  and  the 
proceeds  of  all  such  sales  shall  become  a part  of  the  swamp 
land  school  funds  of  the  oounties  in  which  said  lands  are 
situated. n 

Section  11169,  contained  in  said  Article,  provides  as 

follows: 


"See.  11169.  LANDS  TO  BE  SURVEYED,  HOW.- 
In  surveying  the  lands  and  islands  referred  to  in 
this  article  the  surveyor  shall  connect  the  sruvey 
thereof  with  some  established  section,  quarter  section, 
meander  or  other  United  States  survey  oorner  conveniently 
near  or  adjacent  to  the  land  or  island  to  be  surveyed; 
he  shall  meander  islands  end  such  lake  and  river  bed 
lands  as  may  abut  on  a navigable  river  or  lake;  he  shall 
subdivide  suoh  lands  into  sections  and  quarter  sections 
by  producing  and  extending  the  lines  of  the  surveys  made 
by  the  United  States  surveyors  over  such  islands  and  lands 
from  the  shore  from  which  said  islands  or  lands  may  be 
survey ed,w 

Section  11179,  also  contained  in  said  Article,  provides 
as  follows:  > 

"Sec.  11179.  COUNTY  COURT  MAY  EMPLOY  SURVEYORS 
AND  ATTOmBTS.  The  county  court  may  employ  surveyors 
to  survey  said  lands  and  islands,  and  attorneys  to 
represent  them  in  any  suits  pertaining  thereto,  and 
shall  pay  such  surveyors  and  attorneys  reasonable 
compensation  for  their  services,  to  be  paid  out  of  any 
funds  arising  out  of  the  sale  of  such  lands  and  islands, 
or  out  of  the  general  revenue  fund  of  the  county  as  may 
be  agreed  upon  at  the  time  suoh  surveyors  and  attorneys 
are  employed." 
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As  will  be  seen  from  a reading  of  the  above,  Section 
11166  gives  the  county  the  power  to  survey  and  sell  such  laid  s; 
Section  11169  sets  forth  the  manner  in  which  such  lands  shall  be 
surveyed,  and  Section  11179  provides  by  whom  such  surveys  may  be 
made*  We  are  notof  the  opinion  that  Section  11179  applies  only  to 
lands  concerning  which  seme  suit  has  arisen  because  from  the 
punctuation  and  the  arrangement  of  the  clauses,  such  meaning  does 
not  appear*  To  the  contrary,  the  section  clearly  provides  in 
the  first  two  lines  that  the  County  Court  may  employ  surveyors  to 
survey  said  lands  and  islands  without  any  following  limitation  as  to 
what  surveyor  or  surveyors  may  be  employed.  The  ms  re  fact  that  the 
next  clause  provides  for  the  employment  of  attorneys  to  represent 
said  surveyors  in  any  suit  that  may  arise  is  of  no  import*  The 
clauses  are  separate  and  distinct  and  are  divided  from  each  other 
by  a comma* 


Section  11561,  Revised  Statutes  of  Missouri,  1929, 
provides  as  follows: 

-Sec.  11581.  WHAT  SURVEY  SHALL  BE  LEGAL  EVIDENCE.- 
No  survey  or  resurvey,  hereafter  made  by  any  person,  except 
that  of  the  county  surveyor  or  his  deputy,  shall  be  con- 
sidered legal  evidence  in  any  court  in  this  state,  except 
such  surveys  as  are  made  by  the  authority  of  the  United 
States  or  by  mutual  consent  of  the  parties." 

The  question  is  asked  whether,  according  to  the  above 
section,  the  surveys  referred  to  in  the  above  quoted  letter  are 
legal.  We  are  of  the  opinion  that  they  are.  The  above  section 
refers  only  to  what  surveys  shall  be  considered  legal  evidence  in 
a court  and  can  have  no  affect  on  the  actual  legality  of  surveys  for 
other  purposes.  In  addition,  Section  11581  is  a general  section 
of  the  laws  on  surveyors,  while  Section  11179  is  a section  applying 
solely  to  the  type  of  lands  to  be  surveyed  in  this  instance.  Of 
course,  should  a survey  be  made  under  Section  11179  by  any  surveyor 
other  than  the  county  surveyor  and  a suit  should  arise  concerning 
such  lands,  such  survey  could  not  be  used  as  legal  evidence  unless 
the  parties  to  the  suit  consented  thereto.  If  said  parties  would 
not  so  consent,  a further  survey  would  have  to  be  made  by  the  county 
surveyor,  said  survey,  under  Section  11580,  being  at  the  expense 
of  the  person  demanding  same.  This  may  seem  a somewhat  circuitous 

procedure  but  under  the  laws  as  they  now  stand,  we  can  see  no  alterna- 
tive. 


As  noted  above,  Article  6,  Chapter  66,  Revised  Statutes 
of  Missouri,  192  9,  sets  forth  the  law  on  accreted  lands  and  surveys 
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relative  thereto.  Section  11179  of  that  Article  provides  in  plain 
terms  for  the  employment  of  surveyors  by  the  county  court.  Since 
this  provision  does  not  specify  that  surveyors  shall  be  employed  , 
we  are  of  the  opinion  that  the  county  court  need  not  necessarily 
employ  the  county  surveyor  for  such  work. 

▼ery  truly  yours, 


CMHjr-kB 


APPROVED: 


CHARLES  k.  HOWELL,  Jr. 
Assistant  Attorney-General. 


Attorney-General. 


Assessors. 


Assessor  need  not  view  land  to 
make  assessment  each  year  but 
may  validly  assess  by  reference 
to  old  assessment  book* 


<T 


FUlED 
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September  11,  1934.  // 

\ \ 


Ur.  J.  R.  Gideon, 

Prosecuting  Attorney  Taney  County, 
Forsyth,  Missouri. 

Dear  Stri- 


fe have  your  letter  of  July  7,  1934,  In  vhlch  was  con- 
tained a request  for  an  opinion  as  follows: 

"Please  advise  me  if  the  county  assessor  may 
employ  a deputy  oolleotor  to  help  him  make  out  the  personal 
and  real  estate  books?  This  work  to  be  done  in  a olerioal 
capacity  only  and  not  as  a deputy  assessor.  Please  advise 
me  further  whether  the  assessor  must  actually  see  each  lend 
owner  eaoh  year  and  view  the  land  in  order  to  make  the  real- 
estate  assessment  or  may  he  use  the  old  assessment  book  and 
make  such  changes  as  he  deems  necessary  when  making  out  the 
land  book?" 

The  law  relating  to  assessors  and  assessment  of  property 
is  set  out  in  Article  2,  Chapter  59,  Revised  Statutes  of  Missouri,  1929. 

With  regard  to  your  first  question  we  find  nothing  in  the 
statutes  to  forbid  a county  assessor  from  employing  a deputy  oolleotor 
in  a purely  olerioal  capacity  provided  the  assessor  pays  for  same  out 
of  his  fees. 

As  to  your  second  question  we  refer  you  to  Section  9760 
Revised  Statutes  of  Missouri,  192  9,  which  provides  as  follows: 

"Sec.  9760.  Assessor  to  make  list  where  none  is 
given. — /henever  there  shall  be  any  taxable  property  in  any 
county,  and  from  any  cause  no  list  thereof  shall  be  given  to 
the  assessor  in  proper  time  and  manner,  the  assessor  shall 
himself  make  out  the  list,  on  his  own  view,  or  on  the  best 
information  he  oan  obtain;  and  for  that  purpose  he  shall  have 
lawful  right  to  enter  into  any  lands  and  make  any  examination 
and  searoh  which  may  be  necessary,  and  may  examine  any  person 
unon  oath  touohing  same.  (R.  S.  1919,  Sec.  12770.). 

In  the  case  of  State  ex  rel.  vs.  Carr,  178  Mo.  229, 
where  the  identical  seetlon  of  the  1899  statutes  was  before  the  oourt, 
it  was  held,  at  page  238,  as  follows: 
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"Neither  did  the  fact  that  the  assessor  did 
not  go  upon  the  land  and  assess  it  upon  his  om  view, 
and  that  he  simply  accepted  the  previous  assessment  as 
shown  by  the  assessment  boohs  that  were  turned  over 
to  him  by  the  olerk  of  the  county  court,  render  the 
assessment  invalid," 


The  court  in  the  above  case  regarded  the  seotion  as 
directory  and  not  mandatory.  This  case  is  still  the  law  in  this 
state;  hence  the  assessor  is  not  required  as  a matter  of  law  to 
actually  view  the  land. 


Very  truly  yours. 


CMHJriLC 


CHAS.  U.  HOWELL , Jr. 
Assistant  Attorney  General 


Approved: 


attorney  General 


/ f 
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ASSESS OHS:  COUNTY  CLERKS:  County  clerks  shall  deliver 

Assessor’s  book  to  Assessor. 
When. 


December  15,  1974 


Honorable  K.  « . Gllklaon 
Collector  of  nevenue 
Hock  Port 
Missouri 


Dear  Sir* 


m 


Your  letter  dated  August  22,  1934  was  received. 
Your  letter  follows: 


"I  have  several  people  wanting  to  pay  the 
1934  tax,  and  as  yet,  the  county  clerk 
refuses  to  deliver  me  the  said  tax  cooks. 

Page  421,  Lection  9876,  1933  Missouri  Laws. 
The  board  of  equalisation  Is  the  first  week 
In  April  and  the  board  of  appeals  Is  the 
last  week  In  April.  I do  not  know  of 
any  lawful  corrections,  or  adjustments 
later  than  the  board  of  appeals. 

Thank  you  very  much  If  you  will  advise  me 
when  I am  to  receive  the  1934  tax  took." 


On  account  of  the  very  heavy  volume  of  work  passing 
through  this  office  your  letter  In  some  manner  became  mis- 
placed, and  answer  was  not  made  thereto.  >Vhlle  we  assume 

that  the  matter  has  probably  straightened  Itself  out  by 
this  time  we  owe  you  an  apology  and  will  make  same  by  answer- 
ing your  letter. 

Lection  9876  Laws  of  Missouri  1933,  page  421,  reads 
as  follows: 


Honorable  R.  A,  Gilkison 
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December  15,  1934 


"As  soon  as  the  assessor's  book  shall  be 
corrected  and  adjusted,  the  Clerk  of  the 
County  Court , except  in  St. Louis  City, 
shall,  within  ninety  days  thereafter, 
extend  the  taxes  therein  in  proper  columns 
prepared  for  such  extensions,  which  book, 
with  the  taxes  so  extended  therein, shall 
be  authenticated  by  the  seal  of  the  Court 
as  the  fax  book  for  the  use  of  the  Collec- 
tor; and  when  the  Assessor's  book  is  in 
two  or  more  volumes, such  extensions  shall 
be  made  in  all  such  volumes,  and  each 
volume  shall  be  authenticated  by  the  Clerk 
with  the  seal  of  the  Court,  And  upon  a 
failure  to  make  out  such  extension  of 
taxes  in  the  Assessor's  book  or  books, 
as  the  case  may  be,  and  deliver  same  to 
the  Collector  in  the  tim9  specified,  the 
County  Court  shall  deduct  twenty  per 
centum  from  the  amount  of  fees  which  may 
be  due  the  Cleric  for  making  such  extension, 
and  such  Assessor's  book,  with  the  taxes 
so  extended  therein,  shall  be  called  the 
' Tax  oook ' . n 


The  above  quoted  section  controls  the  duty  of  the 
Clerk  of  your  County  Court  to  deliver  you  the  Assessor's 
book  after  all  equalisations,  corrections  and  adjustments 
of  the  assessments  for  the  previous  year  have  been  made. 

It  is  the  duty  of  the  county  clerk  within  ninety  days  after 
the  lapse  of  such  time  to  make  up  the  Assessor's  book  and 
deliver  the  same  to  you.  Of  course  we  do  not  know  when 
the  final  corrections  and  adjustments  were  made  with  refer- 
ence to  the  assessments  referred  to,  that  will  have  to  be 
determined  b'  you. 


Your 8 very  truly. 


GILBERT  LAMB 

Assistant  Attorney  General 

APPROVED: 


ROY  Ci.ITiRlCtf 

Attorney  General 


til:  I.  C 


STATE  bOAHD  OF  H ALTH;  entitled  to  fee  for  tranecription  of 

“still  birth"  certificates.  13  U.S.C.A. 

101. 


February  9,  1934. 
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Dr.  her man  8.  uove 
State  so&xa  of  health 
Jefferson  City.  Missouri 


tiy  Dear  Dr.  cove: 

Several  a ays  ago  you  requested  Information  as  to 
whether  or  not  the  State  board  of  Health  Is  entitled  to 
coupensetlon  from  the  Feceral  govern  ent  for  copies  of 
"still  birth"  certificates. 

*e  premise  our  remarks  respecting  this  matter 
■ 1th  the  obs. rvatlon  that  this  compensation  is  provided  for 
under  the  Federal  Lav  and  that  our  oolnlon  on  this  matter 
is  not  binding. 

Vlthout  question  the  F<  der&l  Government  has  con- 
cornea  itself  respecting  the  accurate  compilation  and  re- 
gistration of  vital  statistics.  Tney  have  in  many  instances 
directed  the  appropriate  agencies  to  take  steps  to  insure 
the  recording  of  vital  statistics.  «e  find  this  require- 
ment rei  pec  ting  the  public  health.  42  U.S.C.A.  30: 

"To  secure  uniformity  in  the  registration 
of  mortality,  morbidity,  and  vital  statistics 
it  snail  be  tne  auty  of  the  surgeon  General 
of  the  Public  Health  Service,  after  the 
annual  conference  required  by  section  29  of 
this  title  to  he  called,  to  prepare  ano  dle- 
trloute  suitable  and  necessary  forms  for 
the  collection  ana  compilation  of  such 
stad  tics,  and  said  statistics,  vhen  trans- 
mi  ttec  to  the  Public  Health  bureau  on  said 
forma,  snail  ce  compiled  and  published  by 
the  Public  Health  S rvlce  ae  a part  of  the 
health  reports  published  by  said  s< rvlce. • 


Or.  Herman  S.  uove 
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Febru&ry  9,  1934 


We  therefore  tec  that  the  Feoeral  government  le 
natively  concerned  eltb  e proper  compilation  of  lnfora&tlon  re- 
specting births  anc  deaths.  however,  they  have  not  been  content 
to  entirely  leave  the  preservation  of  this  information  to  the 
state  end  local  authorities.  We  fino  that  the  census  director  is 
required  to  keep  a detailed  record  of  births  and  deaths.  Ve  refer 
to  13  U.S.C.A.  1U1  * Aich  reads  as  folloes: 

Toe.e  shall  be  a collection  of  the  statistics 
of  the  births  ano  deaths  in  registration  areas 
annually,  the  data  for  ehlcn  shall  be  obtrlned 
only  from  and  restricted  to  such  registration 
records  of  sucn  ct&tes  and  municipalities  as  in 
the  discretion  of  the  director  posses*  records 
affording  satisfactory  data  in  n- cessary  detail, 
the  compensation  for  the  transorlptlon  of  which 
shall  not  exceed  4 cents  foresee  birth  or  death 
reported;  or  a minimum  compensation  of  may 
be  *llo«ed,  in  the  discretion  of  the  director, 
in  states  or  cities  registering  le  s than  five 
hundred  deaths  or  five  hundred  births  during  the 
preceding  year. * 

Under  the  provisions  of  the  foregoing  eeotlon  the 
census  dlreotor  is  reculrsd  to  collect  statistics  of  births  and 
deaths  in  necessary  detail,  the  compensation  for  the  transcription 
of  vhloh  shall  not  exoted  four  oente  for  each  birth  or  death  re- 
ported. 


Having  in  alnd  that  the  Intent  and  purpose  of  the  fore- 
going provision  is  that  complete  inforaatlon  may  be  kept  in  respect 
to  all  births  and  deaths,  it  le  our  opinion  that  it  is  as  necessary 
and  important  thst  the  census  director  be  supplied  with  a trans- 
cription of  the  certificate  of  still  birth  as  with  any  other  kind 
or  type  of  certificate.  It  could  not  be  said  th  t the  record  was 
complete  without  this  Inforaatlon  and  of  course  if  the  transcription 
le  to  be  aade  the  same  compensation  should  be  allowed  for  such 
certificate  as  is  allowed  for  any  other  olrth  or  death  certificate. 

te  desire  to  call  to  your  attention  the  aatter  of 
compensation  allowed  oy  this  section,  it  le  to  be  noted  that  the 
coi  pen  etlon  snail  be  not  to  erceeo  four  oente  for  each  birth  or 
death  reported.  Tnis  section  as  originally  enacted  calls  for  a 
compensation  not  to  exoeeu  two  cents  for  eaon  birth  or  death  reported. 


Dr.  Herman  3.  uove 


February  9,  1934 
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howevex,  the  amendment  calling  for  a compensation  of  four  cents 
was  nade  some time  a*o.  Using  flail lax  with  the  amount  of  work 
accessary  to  supply  these  transactions  it  occurs  to  us  that  two 
cents  is  insufficient  to  meet  the  expense  of  your  department  in 
supplying  this  information,  mac  while  we  do  not  believe  that  the 
State  should  mass  any  profit  in  supplying  these  transcriptions  we 
do  believe  that  a charge  should  be  made,  not  to  exceed  four  cents 
per  txansoxlptlon,  enloh  would  compensate  the  State  for  the  expense 
of  supplying  these  transcriptions.  It  Is  our  opinion  that  as  the 
statute  provides  the  compensation  up  to  four  cents  for  each  trans- 
cription that  the  State  of  Missouri  should  receive  an  amount 
sufficient  to  pay  the  cost  of  furnishing  these  transcriptions, 
which  cost  of  course  cannot  exceed  four  cents. 


Respectfully  submitted. 


HArrY  G.  WAhTXSR,  JR. 
Assistant  Attorney  General. 


ap^rovid: 


T?OY  ktoKl  fTHl'  K 
Attorney  General. 


rfGUMM 


PUBLIC  HEALTH  - CONTAGIOUS  DISEASES  - rower  of  said  Board  of  Health 
_ to  alter  regulations  for  ex- 

clusion from  attendance  at  public 
schools  on  account  of. 


Saptemb-r  14, 


State  Board  of  uealth  of  Missouri, 
Jefferson  City,  issourl. 


Attention  Herman  3.  Qove,  .D. 
Gentlemen:  Medical  Li censure 

A request  for  an  opinion  • as  been  received  from 
you  under  dete  of  arch  23,  1934,  such  repuest  being  for  an 
opinion  on  the  issues  raised  by  the  following  letter  dated 
’'arch  17,  1334,  from  0.  ! . Hanpton,  Health  Commies loner  of 
University  City,  Missouri,  to  Dr.  Emmett  J.  North,  jresident 
issourl  >tate  Board  of  Health: 

"For  some  time  the  University  City  Board  of 
Health  has  been  concerned  with  Part  C under 
Duties  of  School  Authorities  in  Section  4 of 
Boo*  4 of  Rules  end  egulations^f  the  St  te 
Board  of  Health  of  Missouri  which  has  to  do 
with  the  control  of  co  mum  is  able  diseases. 

For  your  information  I quote  this  section. 

•Diseases  in  Home  — No  teacher,  pupil,  or 
employee  shall  be  permitted  to  attend  school 
while  residing  in  borne  or  institution  where 
there  exists  any  of  the  following  diseases 
in  a co " Tunicable  stage  as  defined  for  eaoh 
disease  in  Section  VII : Cholera,  diphtheria, 
measles,  meningococcus  meningitis,  plague, 
poliomyelitis,  scarlet  fever,  s- allpox,  typhus 
fever,  whooping  cough,  yello  fever.* 

e believe  that  you  will  agree  that  this  rule 
is  somewhat  obsolete  when  it  is  mode  to  apply  to 
* easles  and  hoop  ng  Cough,  especially  the  for- 
mer. According  to  the  State  Statutes  as  outlined 
In  the  same  hook  of  the  Rules  end  le  ulations, 
cities  of  a population  under  75,000  are  required 
to  follox?  the  State  hoard  of  Health  rules  and 
regulations  hll  ; cities  over  75,000  are  allowed 
to  ma’ce  their  own  rules  and  regulations  for  the 
control  of  communicable  diseases.  Therefore  we 
in  University  City  are  confronted  with  the  follow- 
ing problem.  An  imrune  child,  that  is,  one  who  hue 
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previously  had  esslos  or  hooping  Cough, 
may  continue  to  attend  school  from  his  own 
heme  when  one  of  these  diseaseE  exists  in  that 
home  if  he  resides  in  St*  louis  la  City  over 
71 ,000)  but  he  cannot  attend  school  from  ' is 
0*0  home  and  must  either  live  elsewhere  or 
also  rchool  w il®  a case  of  Measles  or  hoop- 
ing  Cough  exists  in  his  vome,  if  he  resides  n 
University  City  is  City  under  75,000)*  Under 
date  of  January  ’6,  1.34,  X corres  ondtsd  with 
i>r.  '^cGaugh  requesting  that  he  give  us  ermis- 
sion  to  disregard  the  above  rar  graph  and  make 
our  ow*  regulations  regarding  the  two  above 
mentioned  diseases.  In  his  reply  r.  cGeugh 
©greed  t at  this  rule  was  obsolete  but  stated 
that  e must  continue  to  abide  by  It  until  the 
htate  Board  of  health  had  seen  fit  to  revise  It. 
Therefore  you  can  understand  that  b abiding  by 
this  rule,  and  .e  neve  done  bo,  we  era  causing 
needless  inconvenience  to  the  citizens  of  our 
City. 

Therefore  the  University  City  Board  of  health 
has  instructed  we  to  write  to  you  to  request 
that  this  rule  be  revised  as  soon  os  ossible 
or  that  cities  such  as  ours  with  organized  health 
departments  be  given  permission  to  disregard  it. 

,©  -would  eppreelate  a reply  Trow,  you." 

Uevised  tatutes  ' lssouri  192S,  action  9016,  provides 
as  follows: 


"The  board  shell  designate  those  diseases  which 
are  infectious,  contagious,  co:  municvble  or  dan- 
gerous in  their  nature  and  shall  make  and  enforce 
adequate  rules,  regulations  and  procedures  to 
prevent  the  spread  of  those  diseases  and  to  de- 
termine the  prevalence  of  said  diseases  within 
the  state.’' 

Since  by  this  statute  the  Board  of  health  is  allowed  to  designate 
such  diseases  as  it  considers  i fectious,  contagious,  communl cable 
or  dangerous  in  their  nature,  and  since  it  authorizes  the  Board 
to  make  and  enforce  rules  to  prevent  the  spread  thereof,  it  would 
scorn  clear  that  if  the  Board  of  Health  had  adopted  a rule  desig- 
nating the  diseases  such  as  measles  or  whooping  cough  as  contagiou 
to  the  extent  that  it  seamed  necess  ry  to  exclude  from  attendance 
at  public  school  any  pupil  in  whose  home  cither  of  such  diseases 
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existed,  and  if  the  Board  subsequently  deciard  tt-at  such  ex- 
clusion was  not  necessary  on  account  of  the  disease  not  being 
so  contagious  in  some  or  ell  cases,  then  the  Board  c u’d  a and 
its  rule  so  es  to  remove  aueh  ban  in  whole  or  in  ps:rt  ''S  to 
cities  having  populations  of  75,000  Inhabitants  or  l^ss. 

(Revised  tatutes  Missouri  1-24,  Section  9029) 

-'omo  confusion  might  be  aroused  by  \ avised  statutes 
"issouri  1989,  eetion  920d,  whic^  rovlc.es  in  part  fs  follows: 

"It  shall  be  unlawful  for  sny  child  to  attend  any 
of  the  pubMc  schools  of  this  state  while  afflicted 
with  anv  contagious  or  infectious  disease,  or  while 
liable  to  transmit  aueh  disease  after  having  been 
exposed  to  the  ease*  For  the  rurpose  of  determining 
the  diseased  condition,  or  the  liability  f tr&nsit- 
ti-.g  such  disease,  the  tescv  er  or  board  of  directors 
a all  have  power  to  re  uire  any  chile1  to  be  examined 
by  e physician  or  physicians,  and  to  exclude  such 
child  fro*  school  so  long  as  there  is  any  liability 
Of  such  disease  being  transmitted  by  the  .we." 

On  its  face  this  statute  would  see’"  to  leave  a c eels  ion  as  to 
what  pupils  should  be  excluded  from  attendance  at  the  public 
schools  on  account  of  the  liability  of  cor.nunic  ting  contagious 
diseases,  to  the  several  Boards  of  Ireet  f school  districts. 
Bo'.vover,  avised  tetutea  iss' uri  1989,  .oction  9083,  which  pro- 
vides in  part  as  follows: 

**.4.11  rules  arP  regulations  author 5 zed  and  made  by  the 
state  board  of  h'-a'th  in  accordance  with  this  chapter 
shall  supersede  as  to  those  matters  to  which  this  article 
relates,  all  local  ordinances,  rules  anr  regulations  end 
shall  ' e observed  throughout  the  state  and  enforced  by 
ell  loc^l  and  state  health  author itiee.” 

shows  that  such  local  rules  and  rci-u let  ions  of  Boards  of  Directors 
of  school  districts  would  be  superseded  by  the  rules  roraulgeted 
by  the  state  Board  of  health  and  that  the  latter  would  control  in 
case  of  a conflict. 

In  conclusion,  it  is  our  opinion  that  as  to  a rule  or  regula- 
tion of  the  state  Boerd  of  Health  designating  certain  diseaaea  as 
sufficiently  contagious  to  require  e elusion  from  the  public  schools 
of  any  pupil  in  whose  hone  such  disenses  aigl t exist,  that  the 
Board  would  have  authority  und*»r  the  statutes  to  alter  such  rule 
or  regulation  so  as  to  remove  such  ban  In  whole  or  in  oart  if  it 
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roasonab ly  felt  that  the  facta  warranted  such  ra  ovel. 

Very  truly  yours, 

& A RD  H.  ftl  L 1 
ASSISTANT  aTT0  «:..Y  0 JfKRAL 


(1) 

COONTY  WARRANTS:  It  Is  permiaalblt  to  Issue  county  warrants  in 

payment  of  offlo&re*  salaries  and  aocounts  wh*. 
warrants  ho to  already  been  issued  to  the  araoum 
of  the  anticipated  revenue; 


(3)  Claims  against 
Co.  for  warrants  is- 
sued 1 0XC08S  of 
anticipated  revenue 
can  be  paid  out  of 
surplus  of  subse- 
ouent  years. 


(2) 

Officer  who  issues  warrants  in  excesa  of  anticipated 
revenue  not  civilly  or  orirainally  liable 
January  11,  1934. 


y 


\ 
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Hon.  O.il.  Grtmllng, 
Clerk  of  County  Court, 
Sullivan  County, 

I'llan,  I lssouri. 


FILED 


Dear  r.ir: 


ihis  department  acknowledges  receipt  of  your  letter 
relative  to  county  warrants  in  you r county,  the  contents  of 
same  being  as  follows t 

”*111  you  kindly  advise  the  Sullivan 
County  Court  if  it  would  be  permlssable 
to  issue  county  warrants.  In  payment 
of  officer's  salaried  and  accounts 
due  from  Sullivan  County,  when  warrants 
have  already  been  Issued  to  the  anount 
of  the  anticipated  revenue? 

^ould  any  officer  who  Issued  warrants 
in  excess  of  the  anticipated  revenue  be 
liable  on  his  bond  or  criminally  liable? 

^hat  would  you  advise  as  to  how  the  elalms 
a nlnst  the  oounty  nay  bo  paid?” 


I. 


mn 


revenue. 


In  discussing  the  above  question,  there  are  a number  of 
statutes  which  bear  Indirectly  on  the  same,  the  most  pertinent 
being  section  13162,  !s*o.  1929,  which  la  as  follows: 


Ron.  O.H.  Gnuollng 


Jan.  11,  1934. 


”7he  county  court  shell  have  power  to 
audit,  adjust  and  settle  all  accounts  to 
whleh  the  oounty  shall  be  a party;  to 
order  the  payment  out  of  the  oounty  treasury 
of  any  aunt  of  money  found  due  by  the  county 
on  such  accounts;  to  enforoe  the  collection 
of  money  duo  the  county;  to  order  suit  to 
be  brought  on  bond  of  any  dellnnuent,  and 
re aulre  the  prosecuting  attorney  for  the 
oounty  to  commence  and  prosecute  the  same; 
to  laeue  all  naoeeaary  process  to  secure  the 
attendenoe  of  any  parson,  shatter  party  or 
wltneae,  whom  they  deem  It  naoaaaary  to  ex- 
amine In  the  Investigation  of  any  aecounta; 
and  if  any  person,  being  served  with  such 
summons,  shall  not  appoar  according  to  the 
command  thereof,  the  said  oourt  may  compel 
Me  appoeranee  by  attaohment;  and  In  ordor  to 
proeura  tha  exhibition  or  dsllvery  to  them 
of  any  aecounta,  books,  documents  or  other 
papers,  the  said  court  may  Issue  a sun. ions, 
dlrcotad  to  the  person  In  whose  custody  or 
care  the  said  accounts,  books,  documents  or 
other  papers  may  be,  com:r>andlng  him  to 
deliver  or  transmit  the  same  to  said  oourt, 
shloh  summons  shall  be  served  by  the  sheriff; 
end  If  the  person  nnmed  In  auoh  summons 
refuse  to  appear  with  or  transmit  the  aooounte, 
books,  documents  or  papers,  or  show  good  cense 
why  he  does  not,  at  the  time  appointed  for 
hie  arpearanee,  the  said  court  may  enforce 
tha  delivery  thereof  by  atteahmant;  and  tha 
said  court  may  examine  all  parties  and  .wit- 
nesses on  oath,  touching  tha  Invcatlgetlon 
of  any  accounts,  and  may  commit  to  Jail  any 
person' who  shall  refuse  to  answer  any  lawful 
question:  provided,  that  if  tha  oounty  court 
finds  it  neees8ary  to  do  so,  it  any  employ  an 
accountant  to  audit  and  check  up  the  aooounts 
of  tha  various  oounty  officers." 

e also  cuote  herewith,  faction  12171,  n.n.  uo«  1929,  whleh 

is  as  follows: 


"No  county  treasurer  in  this  stnta  shall  pay 
any  warrant  drawn  on  him  unleaa  auoh  warrant 
be  presented  for  payment  by  the  person  In 
whose  favor  It  Is  drawn,  or  by  hie  assignee, 
executor  or  administrator;  and  when  presented 
for  payment , if  there  be  no  coney  In  the 
treasury  for  that  purpose,  the  treasurer  shall 
so  certify  on  tha  haok  of  the  warrant,  and  shall 
dato  and  subscribe  the  sane." 


Hon*  0*U*  crawling 
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Under  >ec . 12162,  supra,  we  find  It  the  duty  of  tha  county 
court  to  adjust  and  settle  all  aoeounts,  and  under  :ee*  12171, 
supra,  the  duties  of  the  county  treasurer  are  set  out  respeeting 
warrants  when  there  are  no  funds  available  for  the  paying  of  same. 

In  the  doolsion  in  the  ease  of  Wilson  v*  <nox  County,  132 
."o*  387,  the  Court  recognises  that  the  various  funds  become  ex- 
hausted, and  In  the  course  of  the  opinion  reaves  the  following 
comment  (l.o*  401) t 

"But  those  oases  bear  no  analogy  to  the 
case  In  hand,  which  la  in  action  upon 
obligations  created  and  imposed  upon  the 
county  by  law,  payable  out  of  the  revenue 
to  be  collected  for  oounty  purposes*  It 
Is  a county  debt,  the  fund  for  tha  payment 
of  which  the  county  court  has  power  *to 
create  and  replenish  by  taxation* * That 
It  must  be  paid  out  of  funds  appropriated 
and  eet  apart  for  It,  like  all  other 
demands,  or  that  tlero  is  no  money  In  the 
fund  upon  whleh  the  warrant  is  drawn.  Is 
no  reason  why  tha  demand  should  not  be 
established  by  judgment*  *A  warrant  law- 
fully Issued  in  payment  of  an  Indebtedness 
of  one  yvar  may  be  paid  out  of  the  revenues 
of  a subsequent  yoar*.  Remolds  v*  r.'orman, 

114  Wo.  609." 

A decision  which  has  "weathered  the  storm"  for  many  years 
respeeting  warrants  la  the  case  of  f.anaas  city,  rort  cott  k Kenphls 
Railroad  Co*  v*  Thornton,  152  Mo*  670,  wherein  the  court  says 
(l.o*  675) i 

"The  result  was,  overwhelming  debts  were 
contracted,  which  neoos  arlly  want  unpaid 
or  excess lve  taxation  had  to  be  levied  to 
PVT  them;  The  effect  of  Whloh  Impaired 
the  credit  of  the  oountles  and  oltles,  en- 
gendered recklessness  and  extravaganoe  In 
tha  manage- ent  of  the  public  business  and 
constantly  oppressed  the  tax-payers.  These 
were  the  evils  that  sections  11  and  12  of 
artlole  X of  the  Constitution  were  intended 
to  remedy,  first,  by  limiting  the  rate  of 
taxation  and,  seeond,  by  Uniting  tha  yearly 
expeaees  to  the  revenue  provided  for  eaoh  year* 

The  wisdom  of  these  safeguards  has  been  fully 
demonstrated  by  the  experience  end  improvod 
financial  etatus  of  the  counties  and  cities 
el nee  those  provisions  were  adopted.  It  is 
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duty  of  the  courts  to  anforea  tha 
organic  lav  and  to  brush  aside  any 
statute  which  conflicts  with  It  whathar 
It  was  pas  ad  before  or  after  the  Con- 
stitution was  adopted.  Tinder  these 
provisions  of  the  Constitution  warrants 
nay  be  Issued  to  the  extant  of  the  rev- 
enue provided  for  the  year  In  vhleh  such 
warrants  were  issued,  and  tha  warrants 
so  Issued  each  year  must  be  paid  out  of 
tha  revenue  provided  and  collected  for 
c^that  year.  If  the  revenue  collected 
for  any  year  for  any  reason  does  not 
ecual  the  revenue  provided  for  that  year 
and  hence  Is  not  sufficient  to  meet  the 
verrante  Is  rued  for  that  year,  the  deficit 
thus  caused  can  not  be  made  good  out  of 
the  revenue  provided  end  collected  for  any 
other  year  until  all  the  warrants  drawn 
end  debts  contracted  for  auch  other  year 
have  been  paid,  or  In  other  words,  only 
tha  surplus  of  revenue  eollected  for 
any  one  year  can  be  applied  to  the  deficit  ‘ 
of  any  other  year.  " 

Likewise,  we  Interpret  the  decision  in  the  ease  of  'etaon  v. 
err , 31£  Uo.  649  as  bearing  on  the  Instant  ->ucstlon.  rn  that  ease 
Judge  Ragland  said  (l.o.  660)  ✓ R?  w <*  1 1 

"It  Is  nulte  clear  that  the  oounty  court. 

In  May  when  It  made  the  levy,  estimated 
that  the  taxes  accruing  therefrom  together 
with  other  souroes  of  Income  would  yield 
the  sum  of  $46,000  and  that  that  sun  would 
be  sufficient  to  meet  the  eurrent  expenses 
of  the  county  for  the  year.  This  estimate 
necessarily  Included  the  Indebtedness  which 
had  at  that  tins  bean  already  lnourrod  in 
the  purchase  of  the  Infirmary  site.  The 
oontraot  of  purohase  on  ita  face  shows  that 
It  ees  intended  to  be  e cash  transaction, 
that  Is,  that  the  rurehaoo  price  was  to  be 
paid  out  of  funds  received  into  the  treasury 
during  the  year.  From  the  record  facts  It  Is 
clearly  Inferrable  that  the  court  la  esti- 
mating the  income  end  expend! turns  for  the 
year  was  of  the  opinion  that  the  indebtedness 
for  the  Infirmary  site  could  be  lnourrod  and 
the  total  expenditures  still  be  kept  within 
the  lneome.  Its  good  faith  In  the  matter  Is 
not  lmpoeehed  by  anything  that  appears  In 
the  roeord.  Here  error  of  Judgment  la  not 
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sufficient  for  that  purpose;  there 
must  have  been  fraud  or  a palpable 
attempt  to  evade  the  constitutional 
provision.* 

In  the  light  of  the  above  decisions,  it  Is  the  opinion  of 
this  department  that  in  the  abeenee  of  fraud,  you  nay  continue  to 
Issue  warrants  for  valid  indebtedness,  although  your  county  has 
already  Issued  warrants  equal  to  or  beyond  the  anticipated  revenue. 
The  excess  warrants,  or  deflelt,  can  be  taken  care  of  in  tha  manner 
set  out  in  tha  caaa  of  Kansas  City,  Fort  cott  k Kemphia  Railroad 
Co.  v.  Thornton,  eupre,  vlsi  "the  surplus  of  revanua  collected  for 
any  one  year  can  be  applied  to  the  deflelt  of  any  othar  year." 


XX. 

An  offlqsr  who  lasuoa  nriM-ts  in 
excess  of  the  nr: t]  cl?  ted  revanua"* 
would  noi  be  liable  civilly  or 
crlnlnoUy. 

Under  flection  9874,  R.3.  Mo.  1929  It  Is  mads  tha  duty  of  the 
county  oourt  at  the  May  tern  thereof  to  appropriate  e portion  and 
subdivide  all  tha  revanua  eollactad  and  to  be  collected,  moneys  re* 
solved  and  to  be  received,  for  county  purposes  In  tha  following 
order: 


I.  A sum  suffielent  for  tha  payment 

of  all  the  necessary  expenses  that  may  be 
Incurred  for  the  oare  of  paupers  and 
insane  persona  of  sueh  oounty. 

II.  A sum  sufficient  for  tha  payment  of 
all  neeessary  expenses  for  the  building  of 
bridges  and  repairing  of  roads,  including 
the  pay  of  road  overseers  of  such  oounty. 

III.  A sun  sufficient  for  the  payment  of 
the  salary  of  ell  county  officers,  where 
the  seme  is  by  lav  made  payable  out  of  the 
ordinary  revenues  of  the  oounty. 

IT.  A sum  suffielent  for  the  payment  of 
the  fees  of  grand  and  petit  jurors.  Judges 
and  darks  of  eleotlons,  and  fees  of  wit- 
nesses for  the  grand  Jury  of  tha  oounty. 

T.  A sum  sufficient  for  the  payment  of 
the  other  ordinary  current  expenses  of  the 
oounty,  not  hereinbefore  sped ally  provided 
for,  whleh  shall  bs  known  and  designated  as 
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the  oont Infant  fund  of  such  county; 
which  last  sum  shall  In  no  case  oxoeed 
one- fifth  of  tha  total  revenue  of  such 
county  for  county  purposes  for  any  one 
year.* 

Section  9874,  R.S.  He*  has  bean  a «ondod  (laws  of  Uo. 

1933,  p.  331) | however,  as  tha  levies  of  your  county  ware  made  under 
tha  old  section,  va  will  continue  to  deal  with  tha  sane. 

Section  9874,  supra,  making  it  mandatory  on  tha  county  court 
to  carry  out  tha  provisions  of  tha  sane,  tha  county  oourt  can  only 
use  its  bast  and  honest  judgment  and  anticipate  tha  revenue  for  tha 
various  funds.  It  cannot  ba  said  that  tha  county  court  la  infallible 
and  oan  estimate  exactly  tha  amount  whloh  will  ba  needed,  we  have 
no  penal  statute  whloh  would  subjwet  any  offlaial  laauln*  warrants 
In  azoaas  of  tha  anticipated  revenue  to  a proseoutlon,  and  as  stat- 
ed in  the  ease  of  aatson  v.  rerr,  supra, 

"Were  error  of  judgment  ia  not  suffi- 
cient for  that  purpose;  there  must 
be  fraud  or  a palpable  attempt  to 
evade  tha  aonatltutlonal  provision." 

Such  a condition  being  ubseot,  no  of fleer  would  be  liable  civilly. 


111. 

Clelaie  a^f  lnat  the  county  for  warrants 
issued  In  exease  of  the  anticlpalod 
revenue  enn  be  paid  out  ot  V'.W~s  f].l\xa 
of  S’.W-  be?t  t 

Under  tha  Constitution  of  tha  State  of  Missouri,  Article  X, 
Section  11,  which  la  aa  follows: 

"Taxes  for  county,  olty,  town  and  school 
purposes  may  be  levied  on  all  subjects 
and  objects  of  taxation;  hut  tha  valuation 
of  property  thereror  shall  not  exceed 
tha  valuation  of  tbs  same  property  in  auch 
town,  city  or  school  district  for  State 
and  oounty  purposes, 

the  eounfty  ie  preeluded  from  becoming  indebted  beyond  the  revenue 
provided  for  in  a year  unless  by  eon sent  of  two-thirds  of  tha  voters. 

In  view  of  tha  section  Quoted  in  subdivision  I of  this 
opinion,  relating  to  tha  duty  of  tha  county  treasurer  raspacting 
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protest  Ad  warrants,  these  warrants  become  In  the  nature  of  r»roni- 
1 saory  notes,  and  as  was  said  In  the  ease  of  Kansas  City,  ort 
r.eott  It  yenphls  la  11 road  Co,  t,  Thornton,  supra,  "It  was  Intended 
by  sections  11  and  18  of  Article  X of  the  Constitution  to  abolish 
the  eredlt  system  and  establish  a sash  system  In  public  business. 
The  revenue  for  any  one  year  must  be  applied  to  the  payment  of 
the  current  expenses  for  that  year  and  only  the  surplus  after 
these  have  been  paid  oan  be  applied  to  liabilities  of  other  years'*. 

Thus,  we  see  that  the  surplus  of  subsequent  years  oan  be 
used  to  take  up  the  outstanding  county  warrants.  This  theory  le 
further  strengthened  by  the  decision  of  the  court  In  the  case  of 
State  ex  rel,  v,  Johnson,  162  Vo,  681,  which  adheres  to  the  above 
decision. 


Respectfully  submitted. 


OLLIT’CR  W.  KOLA, 

Assistant  Attorney  ueneral. 


appr  OTTO: 


Hflf  ysr'ji'ttriicK, 

Attorney  General- 


othiajj 


COUNTY:  Liability  for  Hospital  expense  as  result  of  Sheriff's  Act. 


March  J,  1934  File  No.  3^ 


Hon.  Harve  G.  Gray 
Superintendent 

Missouri  Training  School  for  Boys 
Boonville,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  letter  dated  February  24,  1934, 
which  reads  as  follows: 

"The  Sheriff  from  Gentry  County  started  to  Boon- 
ville last  December  with  Delmer  Armstrong, 
happened  to  an  automobile  accident  in  which  the 
Sheriff  was  badly  hurt  and  the  boy  received  a 
fractured  left  leg.  Apparently  he  did  not  re- 
ceive proper  medical  attention  and  this  boy  has 
been  delivered  to  us  with  the  bone  lapped  which 
will  make  him  a cripple  for  life. 

Question:  Is  it  possible  to  compel  Gentry  County 

to  bear  the  hospital  expense  of  severing  this 
bone  and  setting  it  properly  in  order  to  save 
this  boy  this  physical  defect? 

I could  see  no  way  for  me  to  refuse  acceptance 
of  this  boy.  While  the  Sheriff  stated  to  me  he 
had  three  doctors  with  him,  the  physical  facts 
show  the  physicians  were  very  deficient  in  skill 
in  this  kind  of  work.  In  case  they  did  properly 
set  the  femur  of  this  boy's  leg,  they  failed  to 
put  him  in  a cast,  so  I understand,  and  the  left 
leg  is  approximately  four  inches  shorter  than  the 
right . 

I am  advised  by  our  local  physician  that  a 
possible  result  of  the  present  condition  of  this 
boy's  leg,  is  tuberculosis  of  the  hip.  For  your 
further  information  will  state  that  unless  some- 
thing is  done,  this  boy  will  be  compelled  to  serve 
practically  all  his  time  in  the  hospital  because 
of  his  physical  impairment." 
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Section  8357  R.  3.  Mo,  1929  reads  as  follows: 

•In  all  oases  of  conviction  of  felony,  wherein 
the  punishment  Is  commitment  to  the  reformatory, 
the  cost  of  the  proceedings  and  of  the  delivery 
of  such  person  to  the  reformatory  shall  be  paid 
by  the  state;  and  In  all  oases  of  misdemeanor, 
wherein  the  punishment  is  commitment  to  the 
reformatory,  the  coot  of  the  proceedings  and  of 
the  delivery  of  such  person  to  the  reformatory 
shall  be  paid  by  the  county  in  which  the  con- 
viction is  had.  The  sheriff,  marshal  or  other 
person  charged  with  the  delivery  of  any  person 
to  the  reformatory  shall  be  allowed  the  necessary 
traveling  expenses  of  himself  and  such  person, 
and  a per  diem  of  two  doll  us  for  the  time 
actually  occupied  In  talcing  such  person  to  said 
reformatory  and  In  returning  therefrom,  to  be 
paid  by  the  state  or  county,  as  the  case  may  be,* 

Section  8358  R.  3.  Mo,  1929,  provides  In  part  as 

follows: 


•There  shall  be  paid  to  the  state  prison  board 
the  sum  of  fifteen  dollars  per  month  for  the 
support,  maintenance,  clothing  and  all  other 
expenses  of  e\ch  person  committed  to  said  reform- 
atory, from  the  time  of  his  reception  Into  said 
institution  until  his  discharge  therefrom:*  • • • 
Provided,  that  all  payments  for  the  support  of 
persons  chargeable  to  a county  shall  be  paid  by 
such  county  In  cash,  and  for  that  purpose  the 
county  court  is  authorised  to  discount  Its 
warrants,  but  the  Missouri  reformatory  (now  known 
as  the  Missouri  Training  School  For  Boys,  Laws 
of  Missouri,  1933,  section  8345)  shall  not  re- 
ceive any  county  warrants  for  the  maintenance  and 
support  of  any  person  committed  to  such  Institution.* 

In  Clark  v.  Adair  County,  79  Mo,  537,  the  Court  states: 

•*  • • ’Counties  are  territorial  subdivisions 
of  the  state,  and  are  only  quasi  corporations 
created  by  the  legislature  for  certain  public 
purposes.  As  such  they  are  not  responsible  for 
neglect  of  duties  enjoined  on  them  or  their 
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officers  unless  the  right  of  action  for  such 
neglect  le  given  by  statute.  Such  has  always 
been  the  law  of  this  3tate.*  *•••••■ 

In  Cassidy  vs.  City  of  St.Joeeph,  347  Mo.  197,  1.  c. 

205;  152  3.  I.  306,  the  Court  states: 

♦ • *Ielther  the  State  nor  those  quasi- 
corporations  consisting  of  political  subdlvlsons 
whloh,  like  counties  and  townships,  are  formed 
for  the  sole  purpose  of  exercising  purely  govern- 
mental powers,  are,  In  the  absence  of  some  express 
statute  to  that  effect,  liable  In  an  aotlon  for 
damages  either  for  the  non-exercise  of  such  powers, 
or  for  their  Improper  exercise,  by  those  charged 
with  their  execution.  This  applies  alike  to  the 
acts  of  all  persons  exercising  these  governmental 
functions,  whether  they  be  public  officers  whose 
duties  are  directly  Imposed  by  statute,  or 
employees  whose  duties  are  Imposed  by  officers 
and  agents  having  general  authority  to  do  so.*  * * * 

CONCLUSION. 

from  the  foregoing,  we  sure  of  the  opinion  that  the  County 
1 8 not  liable  for  the  hospital  expenses  of  the  boy  In  the  absence 
of  an  express  statement  to  the  contrary,  and  there  Is  no  provision 
in  our  statutes  providing  for  such  a liability.  7/e  are  further  of 
the  opinion  that  the  words  "and  all  other  expenses*  contained  In 
Section  6356  R.  3.  Mo.  1929,  includes  all  neoessary  hospital  ex- 
penses for  the  safe  being  and  welfare  of  this  boy.  The  sheriff 
was  acting  ministerially  In  pursuance  of  a provision  of  the  statutes, 
Imposing  upon  him  the  duty  of  delivering  the  boy  to  the  custody  of 
the  Missouri  Training  School  for  Boys,  and  he  fulfilled  his  duty  by 
delivering  the  boy  to  that  Institution. 

Respectfully  submitted. 


VM.  0 HR  SAffEHS, 

APPROVED:  Assistant  Attorney  General 


ROT  MOIITTRICI. 
Attorney  General. 
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LIQUOR  CONTROL  ACT: 


Ur.  G.  Berk  Green, 
v.lty  ttomey, 
Marceline,  Missouri. 


'.agles  Lodge  must  obtain  license  from 
Supervisor  of  Liquor  Control  to  handle 
beer  for  sale  to  its  members;  restric- 
tions in  Sec.  15  and  15-a  binding  upon 
Sagles  same  as  any  other  licensee. 

April  19,  1934. 

q /y 

ll * 


i F!  LED 


Dear  sir: 


This  department  la  in  receipt  of  your  letter  of 
April  11,  1934  requesting  an  opinion  as  to  the  following  state 
of  facts t 


"The  situation  upon  which  1 have 
been  asked  to  obtain  your  opinion  le 
this:  the  agles  Lodge  wishes  to 
handle  beer  of  and  leae,  for  sale 
to  their  elub  members  only  and  in  the 
slubroom.  They  wish  to  know  if  they 
would  be  required  to  take  out  a license 
frcst  the  state  for  this,  and  if  they 
would  be  sub Jest  to  the  regulations  with 
referenee  to  opening  and  closing  hours. 
Ho  beer  would  be  sold  to  the  public 
or  other  than  members • " 


I. 

1HT  INDIVIDUAL.  ASSOCIATION.  JOINT  STOCK 
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action  1ft  of  the  Li  iior  Control  Act  of  Missouri  provides 

as  follows: 


"It  sh  11  do  unlawful  for  any  person, 
firm,  partnership  or  corporation  to 
manufacture,  sell  or  expose  for  eele  in 
this  state  Intoxicating  liquor,  as  horeln 
defined.  In  any  quantity,  without  taking 
out  e license." 


Mr.  0.  Dertc  Green 


April  19,  1934. 
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Saetlon  22  of  the  Liquor  Control  Act  prorldas  In  part  as 
follows : 

"Malt  liquor  containing  alcohol  In 
excess  of  thrae  and  two-tenths  (3.2£) 
per  cant  by  wal^bt  and  not  In  excass 
of  fire  (5jfc)  par  cent  by  weight,  manu- 
factured from  pure  hops  and/or  pure 
extract  of  hops  and/or  pure  barley  malt 
and/or  wholesome  grains  or  cereals  and 
wholesome  yeast  and  pure  water,  may  be 
sold  by  the  drink  at  retail  for  consump- 
tion on  the  premises  where  sold,  whan 
the  person,  partnership  or  corporation 
desiring  to  sell  said  malt  liquor  by  the 
drink  at  retail  for  consumption  on  the 
premises  f/hare  sold  shall  have  been 
licensed  so  to  do  by  the  incorporated 
city  and  county  in  which  ha  proposes  to 
operate  his  business,  and  has  procured  a 
license  so  to  do  from  the  State  Super- 
visor of  Liquor  Control." 

Intoxicating  lir*uor  is  defined  by  the  Liquor  Control  Act 
to  mean  and  include  alcohol  for  beverage  purposes,  aleohollo, 
spirituous,  vinous,  fermented  malt  or  other  liquors  or  combination 
of  liquors,  a part  of  which  is  spirituous,  vinous  or  fermented 
and  all  preparations  or  mixtures  for  beverage  purposes  containing 
in  excess  of  3.2$«  of  alcohol  by  weight. 

It  is  apparent  from  a consideration  of  these  sections 
of  the  law  that  it  is  mandatory  for  the  Eagles  Lodge,  in  order 
to  sell  beer  having  an  alcoholic  content  of  5#  by  weight  to  obtain 
a license  from  the  Supervisor  of  Liquor  Control. 

Section  15  of  the  Liquor  Control  Act  provides: 

"No  person  having  a license  under  the 
provisions  of  this  act  shall  sell,  give 
away  or  otherwise  dispose  of,  or  suffer 
the  same  to  be  done  upon  or  about  his 
premises,  any  intoxicating  liquor  in  any 
quantity  on  the  first  day  of  the  week, 
commonly  called  Sunday,  or  upon  the  day 
of  any  general  or  primary  election  in 
this  state,  or  upon  any  county,  city, 
town  or  munieipal  election  day." 


Mr.  G.  Dark  Groan 
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Section  15-a  of  the  Liquor  Control  Act  provides: 

"No  person  haring  a license  under 
the  provisions  of  this  act  shall  sell, 
give  away  or  otherwise  dispose  of,  or 
suffer  the  same  to  be  done,  upon  or 
about  his  premises,  any  intoxicating 
liruor  in  any  quantity,  between  the 
hours  of  twelve  o’ dock  midnight  and 
six  o’clock  A.M." 

These  two  sections  of  the  law  make  it  mandatory  upon 
any  person  having  a license  under  the  provisions  of  this  Act  to 
eomply  with  the  provisions  of  same. 


C0KCIU3I Q H 

From  a consideration  of  the  foregoing,  it  is  the  opinion 
of  this  department  that  it  is  necessary  for  the  Eagles  Lodge  to 
obtain  a license  from  the  Supervisor  of  Liquor  Control  of  Missouri 
in  order  to  sell  beer  of  5$  and  less,  and  having  obtained  the 
license,  the  restrictions  lmposeu  by  reason  of  Sections  15  and  15-a 
of  the  Lienor  Control  Act  would  be  binding  upon  tbe  Eagles  Lodge 
in  the  same  manner  as  they  would  restrict  any  other  licensee. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED : 


RSY  wmsfc*;  ’ 

Attorney  General 


JWHsAH 


MUNICIPALITIES 

CITIES 

INSURANCE  : City  does  not  have  authority  to  insure  its 

property  in  reciprocal  or  inter- insurance 
exchanges  where  the  liability  of  the  city 
under  the  policy  is  contingent  or  unlimited . 


u 

April  20, 


1934 


Honorable  t.  *>.  Craves 
Prosecuting  Attorney  Jackson  County 
Kansas  City 
Alssourl 


Dear  u»r.  Craves s 


Receipt  of  your  letter  dated  February  20, 1934 
is  acknowledged,  in  which  you  Inquires 

"Can  a state,  or  a political  sub- 
division of  a state,  such  as  a city, 
county,  school  district,  etc.,  pro- 
tect Its  properties  from  loss  by 
fire  or  other  casualty  through  the 
medium  of  reciprocal  or  lnter- 
Insurance  exchanges •" 


Section  47  of  Article  IV  of  the  Constitution 
of  the  State  of  alias  curl,  in  part.  Is  as  follows  t 

"The  General  Assembly  shall  have  no 
power  to  authorise  any  county,  city, 
town  or  township,  or  other  political 
corporation  or  subdivision  of  the 
State,  * * * to  lend  Its  credit 
* v * to  any  Individual,  association 
or  corporation  whatsoever,  or  to 
become  a stockholder  in  such  corpora- 
tion, association  or  company  » * 


In  Cooley *s  oriel's  on  Insurance  (2nd  d.)  Volume 
1#  peg*  70,  in  reference  to  reciprocal  or  lnter-lnsurance 
associations  It  Is  stated! 
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April  20,  1954 


"Somewhat  similar  to  Lloyd's  asso- 
ciations, but  differing  In  many  respects, 
are  the  reciprocal  or  In ter- Insurance 
associations  that  have  come  Into  existence 
In  reeent  years.  Like  Lloyd's  associations, 
they  are  unincorporated  or  voluntary 
associations,  organised  for  a scheme  of 
mutual  insurance.  As  defined  by  a writer 
In  68  Central  Law  Journal,  p.  525,  the 
term  ' lnter-lnsurance ' Is  applied  to 
'that  system  of  insurance  whereby  several 
Individuals,  partnerships,  and  corporations 
underwrite  each  other's  risks  against  loss 
by  fire  or  other  hasard,  through  an  attor- 
ney In  fact,  common  to  all,  under  an 
agreement  that  each  underwriter  acts 
separately,  and  severally,  and  not  jointly 
with  any  other.'  " 


And  again  on  page  72, 

"Under  the  lnter-lnsurance  system  of 
insurance,  each  member  Is  liable  for 
hi a proportionate  share  of  the  Insur- 
ance granted  by  policy,  and  a somber 
sustaining  a loss  could  proceed  In  a 
single  chancery  suit  to  secure  a de- 
cree for  the  aggregate  liability  of 
the  subscribers  and  to  fix  the  separata 
liability  of  each  subscriber,  or  could 
proceed  in  on  action  at  law  against 
the  combined  mentors,  the  method  at 
enforcing  the  liability  being  but  a 
procedural  matter,  over  which  the 
Legislature  of  each  state  has  control 
within  the  constitutional  limit  against 
Impairing  the  validity  of  contract 
(Thoams  Canning  Co.  v.  banners'  otch. 
Subscribers  at  Varner  Inter- Insurance 
oureau,  219  M!ch.  214,  189  V,  214).” 


honorable 


A . Or SVCS 


April  20,  19.M 
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foctlon  5966  Hevlsed  statutes  Mlieo  rl  1929, 
authorizing  statutory  reciprocal  or  Inter- Insurance  contract* 
provides i 

"individual*,  partners; lp*  and  corpora- 
tlonr  of  this  state,  hereby  designated 
subscribers,  are  hereby  authorized  to 
exchange  reciprocal  or  Inter- Insurance 
contracts  with  each  other,  or  with 
Individuals,  partnerships  end  corpora- 
tions or  other  states  and  countries, 
providing  Indemnity  among  themselves 
from  any  loss  which  nay  be  Insured 
against  under  other  provisions  of 
the  laws,  excepting  life  Insurance*" 


lection  6967  provides  that  such  contracts  of 
reciprocal  or  Inter- insurance  nay  be  executed  by  an  attorney 
In  fact  designated  for  that  purpose. 

Section  5970  reads  I 

"There  shall  be  filed  vlth  the  superin- 
tendent of  Insurance  of  this  state,  tj 
such  attorney,  a statement  under  the 
oath  of  such  attorney,  shoving  In  the 
case  of  fire  Insurance,  the  maximum 
amount  of  Indemnity  upon  any  single  risk 
end  such  attorney  shall  whenever  and  as 
often  as  the  same  shall  be  required, 
file  with  th.  superintendent  of  Insur- 
ance e statement  verified  by  his  oeth 
to  the  effect  that  he  has  examined  the 
co's  crc-lttl  rating  of  such  subscribers 
ac  shown  by  tae  reference  book  oi  a 
commercial  agency  having  at  least  one 
hundred  thousand  subscribers  and  that 
from  such  examination  or  from  other  In- 
formation In  his  possession,  it  appears 
that  no  subscriber  has  assumed  on  any 
single  fire  Insurance  risk  an  amount 
greater  than  tan  per  centum  of  the  net 
worth  of  such  subscriber." 


Section  5971,  In  part,  provldesi 


Honorable  *•  4*  Craves 


A' 


April  20,  1934 


"There  shall  be  maintained  at  all 
times  assets  In  cash  or  securities 
authorized  by  the  laws  of  the  state 
in  which  the  principal  office  of  the 
attorney  Is  located  for  the  Investment 
of  similar  funds  (of)  Insurance  com- 
panies doin'  the  same  kind  of  business. 
In  amount  equal  to  fifty  per  centum  of 
the  net  annual  advance  premiums  or  de- 
posits eolleoted  and  credited  to  the 
accounts  of  subscribers  on  policies  hav- 
ing one  year  or  less  to  run  and  pro  rata 
on  those  for  longer  periods;  or.  In  lieu 
thereof,  one  hundred  per  centum  of  the 
net  unearned  premiums  or  deposits  col- 
lected and  credited  to  the  account!  of 
subscribers,  Said  assets  shall  not 
be  charged  as  a liability*  ****** 
****»«*«»**««**»*«* 

If  at  any  time  the  amounts  on  hand  are 
less  than  the  foregoing  requirements, 
the  subscribers  or  their  attorney  for 
them  shall  make  up  the  deficiency s Pro- 
vided, however,  that  the  guaranty  fund 
or  surplus  requirements  of  this  seotlon, 
shall  not  apply  to  exchanges  which  are 
licensed  on  or  before  the  date  when  this 
section  shall  become  effective  until 
January  1,  1923." 


tfhat  Is  undoubtedly  meant  by  feotlon  5971  Is  that 
If  the  specific  and  certain  funds  required  to  be  maintained 
at  any  time  fall  below  the  required  amount,  then  the  subscribers 
to  such  reciprocal  or  lnter-lnsurance  exchange  My  be  required 
to  contribute  the  deficiency,  so  that  under  the  statutory  scheme 
for  reciprocal  and  lnter-lnsurance  the  liabilities  of  the  sub- 
scribers amon  themselves  are  at  all  times  contingent  and  the 
amount  of  such  liabilities  to  be  determined  according  to  such 
hazards  as  may  be  incurred  and  suoh  losses  as  may  occur* 

ihe  case  of  chool  District  v*  Twin  Palls  County 
Mutual  i*lre  Insurance  Company,  164  lac*  1174,  denied  re- 
covery on  a policy  Issued  by  a mutual  fire  Insurance  company 
to  a school  distrlot*  The  Constitution  of  the  State  of 
Idaho  contains  substantially  the  same  provision  as  the  pro- 
vision In  the  Constitution  of  Missouri  above  sot  out*  The 


honorable  •*.  a,  irtvoi 


*prii  20,  ios4 
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eourt  hold#  that  tbs  liability  Imposed  by  becoming  a marabor  of 
a mutual  Insurance  company  amounts  to  tha  loaning  of  tha  era* 
dlt  of  the  district  In  aid  of  a private  enterprise,  and  alao 
t«at  the  contract  entered  into  by  naans  of  the  policy  miht 
violate  the  Constitution  of  the  state  of  Idaho  prohibiting  a 
school  district  froa  incurring  Indebtedness  except  as  In  tha 
Constitution  provided.  fhs  court  at  page  1174  of  tha  opinion 
said! 


"In  ^hs  csss  of  Atkinson  v*  oosrd  of  Coa> 
nisei  oners,  18  Idaho,  282,,  100  free.  1048, 

86  J>.  K.  A,  (I,  S«)  818,  this  court, 
speaking  of  ssetions  8 and  4 or  art lela  6 
of  the  Constitution,  saldt 

action  8 prohibits  the  state  In  any  nsnner 
ever  beeoalng  Interested  with  any  Individual, 
associate on,  or  corporation  In  any  bustnasa 
enterprise,  and  It  llkevlss  prohibits  tha 
stats  In  any  nsnnsr  loaning  Its  ersdlt  to 
the  aid  of  such  an  enterprise  or  bseonlng 
a stockholder  thsrelnj  *»hlle  section  4 makes 
substantially  tha  sans  prohibition  against  any 
county,  city,  town,  township,  hoard  o:  educa- 
tion, sohool  district  or  other  subdivision 
of  tha  county  or  stats,  svsr  lending  Its 
orodlt,  either  directly  or  Indirectly,  to 
any  business  enterprise  In  aid  of  any 
Individual,  association,  or  corporation, 
Section  4 of  article  1£  reiterates  sub* 
stantlally  the  asms  thing  with  reference 
to  counties  and  aunlelpal  corporations  as 
le  provided  against  in  section  4 of  article 
8.  section  4 of  article  15,  however, 
specifically  authorises  cities  and  towns  to 
contract  Indebtedness  for  'school,  water, 
sanitary,  end  Illuminati nr  purposes,' 
thereby  excluding  all  other  purposes  not 
governmental  In  their  character*" 

(8,5 ) The  sections  of  the  Constitution 
referred  to  are  self-operative.  They  era 
Intended  to  prevent  any  county,  city,  town, 
or  other  municipal  corporation  fron  lending 
credit  to  or  basoning  Interested  In  any 
private  enterprise  or  from  ualn  funds 
derived  by  taxation  In  aid  of  any  private 
enterprise,  with  the  exceptions  provided  for 
In  section  4 of  article  18*" 


Honorable  A.  *.  Graves 
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April  20,  1934 


i-e  are  rot  here  di  ecus  sing  whether  or  not  there 
could  be  recovery  on  a policy  Issued  by  such  an  exchange  to 
a city  or  other  municipality,  but  we  are  only  discussing  the 
Initial  right  of  such  municipality  to  enter  Into  such  a 
contract. 


In  the  case  of  Sergeant  v.  Goldsmith  Dry  Goods 
Company  10  A.  L.  R.  742,  the  Supreme  Court  of  Texas  had  under 
consideration  the  question  of  the  validity  of  the  right  to 
recover  on  an  Insurance  contract  which  was  essentially  a 
reciprocal  or  an  Inter- Insurance  policy.  The  court  held 
that  the  liability  of  tha  subscribers  to  the  exchange  waa 
limited  by  the  terms  of  the  application  for  the  Insurance 
and  that  such  liability  was  limited  to  fixed  and  stated  pre- 
miums and  a recovery  could  not  be  had  bay and  that  amount. 

f.e  are  of  the  opinion  that  a municipality  of  this 
state  Is  without  authority  to  insure  Its  property  by  entering 
into  reciprocal  or  In ter- Insurance  contracts  as  those  terms 
are  above  deflnod,  with  an  unlimited  or  contingent  liability 
thereunder,  but  that  such  a municipality  can  only  enter  in- 
to an  Insurance  contract  where  Its  liability  under  the  policy 
Is  fixed  and  determined  by  the  con  ract  to  stated  premiums 
to  be  paid  by  It  for  such  Insurance  protection. 


Very  truly  yours. 


GILdLRT 

Assistant  Attorney  General. 


APPROVED* 


XGrasztmmi — 

Attorney  General. 


QLlLC 


SCHOOLSt  County  Court  nay  not  aooept  Jovernmeno  donds  in  pay- 
ment of  school  loan  and  retain  the  bond  as  investment. 


Jr 


April  26,  1994 


»•  0*  R*  crawling 
Clerk  of  Sullivan  county  Court 
lion,  Uienourl 


Dear  sir* 


This  is  to  acknowledge  you r letter  dated  April  12,  1924  as 
follows i 


''ill  you  Kindly  advise  if  the  county 
Court  ean  except  jevarrMent  ^ands  in 
psyasnt  of  school  fund  loses,  provided 
they  een  oash  then  at  the  bank.  Thank- 
ing you  in  advanee  for  this  Information 
I am,  • 

Your  letter  Is  a bit  ambiguous,  however,  we  believe  that  what 
you  really  wish  to  know  is  whether  ono  een  pay  his  sehool  loan 
with  owemment  oads  and  the  county  retain  and  keep  suah  bonds 
as  an  investment. 

oeetian  3243  k.  c.  192  provides  in  pert  as  follows i 

"It  is  hereby  made  the  duty  of  the 
several  oounty  courts  of  this  state  to 
diligently  collect,  preserve  and  securely 
invest  at  the  highest  rate  of  interest 
that  oan  be  obtained,  • • • on  unen- 
cumbered real  estate  security,  worth 
at  all  tines  at  least  double  the  sun 
loaned,  « * 

You  will  note  that  the  above  provision  makes  it  mandatory  upon 
the  oounty  court  to  invest  all  moneys  on  unsnowbered  reel  estate 


Ur*  0*  tf*  J ran ling 
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security*  Consequently*  if  th«  county  court  has  naneya  be- 
longi ng  to  ths  school  fund  in  investments  other  than  unen- 
oumbsred  real  estate  it  would  constitute  an  investaant  not 
authorised  by  statute* 

Therefore*  it  is  our  opinion  that  tlw  county  court  nay  not 
aooept  Jocerm—ot  bands  in  psynent  of  s school  loan  end  retain 
the  bonds*  If  they  aooept  bands  aid  inaediately  convert  than 
into  cash*  then  in  effect  it  would  be  s reooiviu,;  of  money  in 
payusnt  of  the  indebtedness* 

If  ws  have  not  answered  the  question  that  you  had  in  a.nd*  kind- 
ly so  advise  and  we  will  supplement  this  ruling* 

tie  are  also  sttaohin  ; s oopy  of  an  opinion  rendered  by  this  de- 
partment to  Hionorable  «i*  d*  u.#Uiffin*  dated  Jeosaber  b,  1933* 
v'iLxeh  conoerns  this  fund* 


Tours  very  truly* 


JfjGU  L*  HQlOinuST^L 

assistant  attorney  Ooneral 


APPROVED* 


EiTaeHfKilL'"  ' 

Attorney  vensral 


JLHiSW 


MUNICIPALITIES 
C IT  HIS 

INSURANCE-RECIPROCAL:  City  has  authority  to  insure  its 

property  in  reciprocal  insurance 
exchanges  where  the  liability  of 
the  city  under  the  policy  is  not 
contingent  or  subject  to  assessments. 


June  5,  1934 


Honorable  •».  •< . Craves 
Prosecuting  Attorney  Jackaon  County 
Kansas  City 
Missouri 


Dear  Mr.  Gravest 


As  per  your  request  we  are  supplementing 
our  opinion  to  you  of  date  April  20 , 1934  answering  your 
then  question  as  follows! 

"Can  a state , or  a political  sub- 
division of  a state,  such  as  a city, 
county,  school  district,  etc., pro- 
tect its  properties  from  loss  by 
fire  or  other  casualty  through  the 
medium  of  reciprocal  or  inter- 
insurance  exchanges." 


On  the  authority  of  the  cases  of, 

«y song  et  al  v.  Automobile  Underwriters 
lb4  M.  K.  783, 

Sergeant  v.  Goldsmith  Dry  Goods  Company 
10  A.  L.  H.  742, 

we  are  of  the  opinion  that  a city  or  other  political  sub- 
division of  the  state  are  legally  authorized  to  insure 
their  properties  in  reciprocal  Insurance  exchanges,  if  the 
liability  of  the  insured  tinder  the  policy  is  fixed  - 
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Juna  5,  1994 


that  1*  - If  there  1*  no  assessments  or  continuant  lia- 
bility provided  for  In  such  policy* 


Very  truly  yours # 


3IL&RT  LA  MO 

Assistant  Attorney  General, 


APPROVED  i 


mrz. oTTPrarci — 

Attorney  General* 


OLtLC 


BOARD  OP  PENAL  INSTITUTIONS: 


Board  of  convict  in  Missouri 
Training  School  for  Boys  to 
be  charged  to  county  where 
firet  conviction  occurs. 


V 

June  15,  1934 


Honorable  larve  0.  Gray 
Superintendent 

Missouri  Training  School  for  Boys 

Boonvllle 

Missouri 


Dear  Mr.  Gray: 


Receipt  of  your  letter  dated  June  7,  1934  is 
acknowledged.  Your  letter  Is  as  follows: 

H0n  February  17,1934  William  oruner  <{7160 
escaped  from  this  Institution.  He  was  serv- 
ing a Two  Year  sentence  from  the  Juvenile 
Court  of  Jackson  County  for  the  crime  of 
Delinquency.  He  was  sentenced  October  25, 
1935  and  was  admitted  here  October  26,1933. 
In  order  to  make  his  escape  he  and  four 
other  inmates  burglarised  a house  occupied 
by  an  employee  of  the  institution, stealing 
a pistol  with  which  they  held  up  another 
employee  and  took  his  car.  While  he  was 
at  large  the  authorities  of  Cooper  County 
apprehended  him  and  convicted  him  of 
Burglary  & Larceny.  He  was  sentenced  to 
this  Institution  from  the  circuit  court 
of  Cooper  County  for  a term  of  Five  Years 
for  the  Burglary  and  Five  years  for  the 
Larceny.  Sentences  to  run  consecutively. 
Sentence  to  commence  April  3,1934. (which 
was  Intended  to  mean  that  this  sentence 
was  to  run  concurrently  with  the  one  from 
Jackson  County.)  The  question  now  arises 
as  to  whether  his  board  Is  to  be  charged 
to  Cooper  County,  or  to  Jackson  County 
until  the  expiration  of  that  sentence 
and  then  to  Cooper  County. 

Two  of  these  boys  were  sent  to  the  peni- 
tentiary and  of  course  we  were  forced  to 
drop  them  from  their  sentence  here  as 
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June  15,  1934 


they  were  cent  down  there  for  about 
twenty  five  years.  Should  Bruner’s 
case  be  handled  In  the  same  manner?” 


Section  8359  Revised  Statutes  Missouri  1929,  In 
part .provides* 

"When  any  boy  under  seventeen  years 
of  age  shall  be  committed  to  said 
reformatory  or  said  training  school 
* * * upon  conviction  of  any  felony 
or  misdemeanor*  * * the  expenses  of 
the  maintenance  of  said  boy,*  * * 
shall  be  paid  by  the  county  in  which 
he  was  convicted*  * *." 


Section  12969  Revised  Statutes  Missouri  1929,  reads* 

”The  person  of  a convict  sentenced  to 
Imprisonment  In  the  penitentiary  is  and 
shall  be  under  the  protection  of  the 
law,  and  any  Injury  to  his  person,  not 
authorized  by  law,  shall  be  punishable 
In  the  same  manner  as  if  he  were  not 
under  conviction  and  sentence;  and  If 
any  convict  shall  commit  any  crime  In 
the  penitentiary,  or  In  any  county  of  this 
state  while  under  sentence,  the  court  hav- 
ing jurisdiction  of  criminal  offenses  In 
such  county  shall  have  jurisdiction  of 
such  offense,  and  such  convict  may  be 
charged,  tried  and  convicted  in  like  man- 
ner as  other  persons;  and  in  case  of  con- 
viction, the  sentence  of  such  convict  shall 
not  commence  to  run  until  the  expiration 
of  the  sentence  under  which  he  may  be 
held;  * * *" 


We  think  the  words  ’any  convict’  used  in  the  last 
quoted  section  refers  to  a convict  whether  he  be  Imprisoned 
In  the  state  penitentiary  or  in  the  Missouri  Training  School 


Honorable  Harr*  G.  Gray 
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for  joys,  eo  that  the  statute  last  quoted  would  be  as  appli- 
cable to  a convict  who  escapes  from  the  Missouri  Training 
School  for  Boys  when  he  commits  a crime  and  Is  convicted 
therefor,  as  It  would  to  an  escaped  convict  from  the  peniten- 
tiary who  also  commits  a crime  and  Is  convicted  thereof* 

In  the  case  of  £x  parte  Branding  47  ;io*  255,  the 
question  arose  as  to  the  right  of  a court  to  sentence  a defen- 
dant In  a criminal  case  who  had  escaped  from  the  penitentiary, 
before  his  term  of  imprisonment  was  completed.  The  court 
at  page  256  of  the  opinion  saldi 

"It  seems  to  be  settled  tljat  a prisoner 
under  an  unexplred  sentence  of  Imprison- 
ment, where  he  comxits  an  offense,  may 
be  oonvlcted,  and  that  the  succeeding 
period  of  imprisonment  will  commence  on 
the  termination  of  the  period  next  pre- 
ceding* (1  dish.  Crlm.  Law,  Sec*731,notej 
1 Bish.  Crlm.  Pr. eo.878) 


Wo  are  of  the  opinion  that  Nil 11am  Bruner  Is  now 
serving  the  sentence  in  the  Missouri  Training  School  for  Boys 
which  was  imposed  on  him  by  the  Juvenile  Court  of  Jackson  County, 
Missouri,  and  that  board  for  the  said  William  Bruner  It  entitled 
to  be  charged  against  Jackson  County. 

As  to  whether  a convict  should  be  transferred  from 
the  penitentiary  to  the  Missouri  Training  Sohool  for  Joys  or 
vice  versa, when  the  same  may  bo  legally  done.  Is  a matter  that 
rests  In  the  discretion  of  those  who  have  that  authority  and  as 
to  which  it  would  not  be  proper  for  us  to  express  an  opinion* 

We  are  returning  you  your  lnclosures  herewith* 


Very  truly  yours. 


GILBERT  IAMB 

Assistant  Attorney  General, 

APPROVED: 


riCfr  xchlTIRtCK 
Attorney  General. 
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BUS  AHL  ThUCKi  Prosecutions  under  Section  5276,  R.  S.  of  Mo*  1929 


/ 


i 


August  24th,  1934 


Hon*  Walter  V.Oraves, 
Prosecuting  Attorney, 
Kansas  City,  Missouri* 

Lear  Sir: 


This  -apartment  la  in  receipt  of  your  letter  of  Avgust  16th, 
relative  to  an  oolnion  rendered  by  the  writer  to  Hon*  M*  L* 
Montgomery,  Prosecuting  Attorney  of  Scott  County,  in  relation 
to  the  venue  of  a possible  oroseoutlon  under  Section  6270, 

K*  L.  of  Ho,  1929*  In  order  that  we  say  have  a complete  par- 
speetlve  of  the  matter,  your  letter  is  herewith  incorporated: 

"My  attention  has  been  called  to  the  oolnion  of 
your  assistant,  Mr*  Oliver  1*  Helen,  approved 
by  you,  dated  Septeafeer  19th,  1933,  and  given  to 
M.  L.  Montgomery,  Proseouting  Attorney  of  Scott 
County,  in  relation  to  prosecution  of  contract 
haulers  for  violation  of  paragraph  (o)  of  Section 
6270,  Revised  Statutes  of  Missouri  1929* 

I believe  you  are  oorreat  In  holding  that  said 
paragraph  relates  only  to  acceptance  and  not  to 
transportation  and  that  oroseoutlon  under  said 
paragraph  would  have  to  be  oonflned  to  the  oounty 
in  which  said  acoeptanoe  occurred*  However,  la  it 
not  true  that  "action  5271  makes  it  unlawful  for  a 
contract  hauler  'to  operate  or  furnish  transportation 
for  persona  or  property  or  both  for  hire  over  the 
highways  of  this  State  w lthout  flrat  having  ob- 
tained from  the  Comnlaslon  e contract  hauler's  permit* • 
fairly  construed,  does  this  not  mean  a haul  in  accord- 
ance with  the  permit*  Section  6276  provides  that 
'every  * e e contn  ct  hauler  e e # who  falls  to  obey, 
observe  or  comply  with  any  order,  decision,  rule,  reg- 
ulation, direction  or  requirement  of  the  Commission 
see  shall  be  guilty  of  a misdemeanor'*  It  seems  to 
me,  therefore,  that  the  contract  hauler  who  hauls 
where  the  order  gives  him  no  right  to  haul  is  guilty 
of  a violation  in  relation  to  the  hauling,  without 
re  a pec  t to  the  aoesotanee,  and  can  be  punished  under 
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.Section  5276  in  any  oounty  in  which  he  la  thus 
found  hauling  In  violation  of  the  limitations  of 
hla  permit*  It  seems  to  me  that  the  only  poasitle 
question  which  oould  arise  Is  as  to  whether  he  can 
be  thus  proseeuted  If  he  has  already  been  prose* 
outed  In  the  county  where  the  shipment  mas  unlaw- 
fully accepted,  but  If  not  oroseouted  for  the  latter 
offense,  certainly  he  can  be  prosecuted  In  any  oounty 
in  which  he  Is  actually  engaged  In  making  that  part 
of  his  haul  that  Is  In  vlobtlon  of  the  permit*  I 
understand  that  In  northern  Missouri  several  shippers 
have  been  prosecuted  and  fined  for  employing  motor 
vehicles  that  were  being  operated  without  permit, 
and  in  this  connection  1 draw  your  attention  to  the 
Interpretation  placed  by  th<-  Commission  upon  Section 
5276  In  Its  interpretations  of  the  Missouri  Bus  and 
Truck  Laws  of  1931',  Issued  December  27th,  1933* 

In  said  Interpretation  the  Comml * s Ion  aaldi 

*lt  Is  the  opinion  of  the  Commission 
that  any  person  tho  knowingly  employs  an 
unllcanaed  carrier  Is  engaged  in  vio- 
lating tha  laws  and  may  be  nunlahed 
under  Section  5276  or  under  the  general 
lews  as  an  accessory  to  e violation  of 
law* ' 

I would  appreciate  your  advlee  as  to  whether  my  con- 
struction of  Section  5275  is  correct*" 


The  writer  la  Impressed  with  the  logic  contained  in  your  letter 
and  agrees  with  you  with  respect  to  prosecutions  under  Section 
5276* 

In  the  very  recent  oeso  of  ,'tate  v*  R*  M.  Dixon,  #32346,  as  yet 
unpublished  prosecutions  under  Seotlon  5276  ware  Involved*  This 
oaaa  was  argued  the  lest  term  of  the  Supreme  Court,  transferred 
to  the  Court  in  Bane  and  has  been  recently  adopted  by  the  entire 
Court*  The  pertinent  perta  of  the  opinion  ere  as  follows* 

" On  June  24,  1132,  the  prosecuting  attorney  of 
Jefferson  Coufcfcy,  Missouri,  filed  an  information  In 
the  elrcult  court  of  that  county  charging  respondent 
with  the  violation  of  a traffic  rule  promulgated  by 
the  Public  Service  Commission*  Respondent  filed  a 
demurrer  to  the  information,  the  trial  court  sus- 
tained It  and  the  state  a op aa led*  Respondent's  coni 
tentlon,  which  the  trial  court  a*  stained,  was  that 
the  provisions  of  seotlona  5274  and  6275,  Laws  of 
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Mo*  1931,  pegs  314,  so  far  as  those  sections 
authorised  a conviction  for  the  violation  of  m 
order  or  rule  of  the  ’uLllc  Service  Com.-ls  ion, 
were  unconstitutional  an  void*” 

The  concluding  part  Is  as  follows: 

" So  in  the  case  at  bar,  the  state  legislature  did 
not  delegate  to  the  Public  service  Conr-lsslon  any 
legislative  authority,  neither  did  the  com  Isa  Ion  ex- 
ercise such  authority  when  It  enacted  certain  safety 
rules  to  be  observed  by  the  operators  of  trucks  and 
buses*  It  was  the  legislature  that  enacted  the  law 
declaring  the  violations  of  these  rules  to  he  ala* 
demeanors  and  prescribed  the  penalties  to  be  Inflicted* 
31th  these  natters  the  Public  Service  Commission, 
under  the  law,  had  and  has  net  hlng  to  do*  It  follows 
that  the  t rial  court  was  In  error  when  It  sustained 
respondent's  demurrer  to  the  Information* 

The  Judgment  of  the  trial  court  will,  therefore, 
be  reversed  and  the  cause  remanded  for  trial*  It  Is 
so  ordered*" 


C JMCJ'JSI 


v.e  are  of  the  opinion  that  In  view  of  the  above  decision,  the 
prosecutions  can  be  instituted  In  the  nearer  as  detailed  In  your 
letter  and  any  person  o violates  Section  5270  Irrespective  of 
the  place  of  venue  night  be  prosecuted  for  violating  the  rules 
aa  prescribed  by  the  Public  Service  Commission* 

With  kindest  regards,  1 an 


Very  truly  youra. 


0~i.IV.  H «•  MGU.N 

Assistant  Attornry-Oeneral 


OW^mh 

AP^ROVIDi 
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STATE  — LIABILITY  OF: 


In  absence  of  an  express  sJ.atu+*  the  3tate 
is  net  liable  for  damages  either  fer  nr. n- 
performauoe  of  its  powers  or  for  their  im- 
proper exercise  by  those  charged  with  their 
execution. 


f 


September  B,  1934. 


Honorable  harve  G.  Gray 
juperiut  endent 

Missouri  i raining  jonool  for  Boys 
Boonvllle,  Missouri 


bear  sir: 


>>e  are  in  receipt  of  your  letter  dated  August 
37th,  1934,  wherein  you  state  as  follows: 

"On  the  afternoon  of  Monday, 

August  37th,  an  Inmate  of  our 
Institution  driving  our  truck: 
was  crossing  the  bridge  over 
the  Missouri  iver  during  a 
shower.  When  approaching  the 
toward  County  side  of  the  bridge, 
which  is  on  an  incline,  said  in- 
mate applied  the  brakes  whioh 
oaused  the  truck  to  swerve  to  the 
left,  at  whioh  time  he  was  meet- 
ing young  .‘Art in  (son  of  Profes- 
so  Wax tin  of  Missouri  University) 
in  a 1931  A Ford.  Tne  oars  col- 
lided causing  considerable  damage 
to  both  truck  and  oar. 

"Both  Martin  and  the  truck  driver 
stated  to  me  tne  -ociaent  w&s  unavoid- 
able. Both  were  driving  at. a very 
moderate  rate  of  speed  because  of  the 
slippery  condition  of  the  bridge. 

"Please  advise  me  as  to  what  we 
can  lawfully  do  regarding  repairing 
Mr.  Martin's  oar. 

•An  early  reply  will  be  appreciated." 


on.  harve  G.  Gray 
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In  Cassidy  v.  Oily  of  at.  Jose  U.  247  Mo.  197, 
l.o.  205,  152  $3.  W.  306,  our  court  held  that  in  the  absence 
of  an  express  statute  to  that  effect,  the  State  is  not  lia- 
ble for  damages  either  for  non-perf ormanoe  of  its  powers  or 
for  their  improper  exerolse  by  those  charged  with  their 
execution.  The  court  said: 

"Neither  the  State  nor  those 
quaai-oorpo rations  consisting  of 
political  subdivisions  which,  like 
counties  and  tomships,  are  rormed 
for  the  sole  purpose  oz  exercising 
purely  governmental  powers,  are.  in 
the  absenoe  of  some  express  statute 
to  that  effect,  liable  in  an  action 
for  damages  either  for  the  non- 
ex  eroise  of  such  powers,  or  for  their 
improper  exercise,  by  those  charged 
with  their  execution.  This  applies 
alike  to  acts  of  all  persons  exerois- 
lng  these  governmental  functions, 
whether  they  be  public  officers  whose 
duties  ars  dlreotly  imposed  by  statute, 
or  employees  whose  duties  are  imposed 
by  officers  and  agents  having  general 
authority  to  do  so.  *••** 


From  the  foregoing,  we  are  of  the  opinion  that 
the  state  is  not  liable  for  damages  resulting  in  the  negli- 
gent operation  of  a motor  oar  by  an  inmate  of  one  of  its 
institutions  unless  there  is  a statute  providing  for  such 
a liability.  We  find  no  statute  imposing  such  a liability 
and  therefore  we  are  of  the  opinion  that  nothing  can  be 
done  lawfully  by  the  State  towards  the  repair  of  Mr.  Martin's 
oar. 

tsspectfully  submitted. 


APPROVED:  WH".  ORK  8A#VER3, 

Assistant  Attorney-General. 


CTTCanffaTOg — 

Attorney-General . 
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GAME  & FISH:  County  oourt  has  power  to  rescind  order  iaade 

relating  to  Sec.  8246,  R.S.  Mo.  1929  previously 
made  during  August  term  providing  no  legal  rights 
have  acorued  thereunder. 


October  20,  1934. 


O 


Hon.  Joe  3.  Green, 

Chief  of  Wardens, 

Game  & Fish  Department, 
Jefferson  City,  Missouri. 


Deer  I'r.  Green: 


This  department  acknowledges  receipt  of  your  letter  of 
October  19,1934,  submitting  three  questions  on  whioh  you  desire 
an  official  opinion,  as  follows: 

"Where  a county  oourt  has  nade  an  order 
oalling  for  an  oleotion  submitting  the 
proposition  to  the  people  of  different 
counties,  the  right  to  vote  on  the 
closing  of  the  county  to  ounil  shooting 
for  two  years;  if  that  term  of  oourt 
has  not  been  definitely  closed  but  they 
have  been  meeting  to  adjourned  sessions 
from  time  to  time,  does  the  county  oourt 
have  the  right  to  rescind  the  order? 

?/here  a petition  hna  been  submitted  to 
the  oounty  oourt  and  the  order  made  by 
the  oounty  court  to  the  county  clerk 
ordering  said  election  to  be  held  by 
petitioners  in  filing  petition  use  a 
statute  that  has  been  repealed,  would  this 
be  valid? 

Does  the  county  court  have  a right  to 
change  the  phraseology  of  a petition  when 
giving  the  order  to  the  county  clerk  con- 
cerning the  colling  of  eleotion  to  be 
submitted  to  the  voters  of  the  county?" 


Hon.  Joe  'roan 


Oct.  20,  x934. 
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If  an  order  1b  nade  before  final  adjourn- 
raent  of  » tana  of'  the  county  court,  tEe 
same  may  be  rescinded  by  the  court  If1  no 
rights  Lave  accrued  under  the  order. 


This  question  pertains  to  the  right  to  petition  the  county 
court  to  vote  on  the  question  of  having  a dosed  season  on  ouall 
sad  the  section  of  the  statutes  involved  Is  6246.  R.S.  Mo.  1929. 
Omitting  the  parts  which  are  not  pertinent  here.  It  provides: 

"••^♦Provided,  that  upon  the 
filing  of  a petition  signed  by 
one  hundred  or  more  householders 
of  any  county  and  presented  to  the 
county  court  at  any  regular  or 
speoial  term  thereof  r.;ore  than 
thirty  days  before  any  general 
election  to  be  had  and  held  In 
said  county,  it  shall  be  the  duty 
of  the  county  court  to  order  the 
question  as  to  whether  or  not 
there  should  be  s dosed  season 
upon  quail  for  the  next  two 
years  In  their  said  county  sub- 
mltted  to  the  qualified  voters, 
to  be  voted  on  by  them  at  the 
next  election.  Upon  the  receiving 
of  such  petition  It  shall  bo  the 
duty  of  the  county  oourt  to  make 
the  order  as  herein  reolted,  and 
the  aounty  clerk  shall  see  that 
there  Is  printed  upon  all  the 
ballots  to  bs  voted  st  the  next 
election  the  following: 

For  a closed  season 
upon  quail.  Tea. 

No. 

irase  the  word  you  do 
not  wish  to  vote.  " 

The  right  of  the  oounty  oourt  to  rescind  an  order  previously 
made  during  a regular  term  and  before  final  adjournment  of  the 
term  is  decided  In  the  oase  of  Uead  v.  Jasper  County,  30b  Mo., 
l.c.  486 , wherein  the  oourt  said: 

"The  oounty  oourt,  having  made  a 
valid  order  which  was  within  Its  power 
and  duty  to  make  at  the  November  term 
and  before  January  first,  exhausted 
its  power  in  respect  thereto  for  that 
year  and  could  not  set  same  aside 
after  Januarv  first.  n*rtlenl»i»Tv  if 
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rights  became  fixed  thereby  by  the 
ensuing  year.  In  Bayleso  ▼.  Gibbs, 

261  Mo*  l.c.  500,  it  was  said: 

•This  court,  In  numerous  coses,  has 
repeatedly  held  that  the  oounty  courts 
of  the  respective  counties  of  the  State 
are  not  the  general  agents  of  the  coun- 
tiea  of  the  Ctate.  They  are  courts  of 
limited  jurisdictions,  with  powers  well 
defined  and  United  by  the  laws  of  the 
State;  and  as  has  been  well  said,  the 
statutes  of  the  State  constitute  their 
warrant  of  authority,  and  when  they  act 
outside  of  and  beyond  their  statutory 
authority,  their  acts  are  null  and  void.* 

In  Saline  County  v.  Wilson,  61  Mo*,  l.c. 

239,  it  was  said:  * County  courts  are  only 
agents  of  their  respective  counties  in 
the  manner  and  to  the  extent  prescribed 
by  law.  So  long  aa  they  oontlnue  to 
tread  in  the  narrow  pathway  allotted  to 
their  feet  by  legal  enaetrent,  their  aota 
are  valid,  but  whenever  they  step  beyond 
their  sots  are  void. * 

The  general  rule  is  laid  down  in  15  Corpus 
Juris,  page  470,  where  it  is  said: 

* Where  a county  board  or  oourt  exercises 
functions  which  are  administrative  or 
ministerial  in  their  nature  and  which 
pertain  to  the  ordinary  oounty  business, 
and  tha  exercise  of  such  functions  is  not 
restricted  as  to  time  and  manner.  It  may 
modify  or  repeal  its  notion;  but  in  no  event 
has  such  court  or  board  the  power  to  set 
aside  or  to  modify  a judicial  decision  or 
other  made  by  it  after  rights  have  lawfully 
been  acquired  thereunder,  unless  authorized 
so  to  do  by  express  statutory  provision. 
.....Ths  same  is  the  case  after  an  appeal 
has  been  allowed,  or  where  some  speolal 
statutory  power  la  exercised,  the  time  and 
mode  of  the  exercise  thereof  being  pre- 
scribed by  statute.  Where  the  previous 
action  of  the  board  is  in  the  nature  of 
a contract  which  has  been  accepted  by  the 
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other  party,  or  on  the  faith  of  whioh 
the  latter  has  acted,  it  cannot  be 
rescinded  by  the  board  without  the 
consent  of  the  other  party,  conversely, 
where  the  proposition  has  not  been 
accepted  or  acted  on  by  the  other 
party,  the  board  may  restrict  or  re- 
scind its  action.  In  the  absence  of 
express  statutory  authority,  a county 
board  oannot  review  or  reverse  the  act 
of  a prior  board  performed  within  the 
scope  of  authority  conferred  by  law. 

A county  board  or  court  may,  however, 
at  the  term  or  cession  at  which  on  order 
Is  nade,  retlse  or  rescind  it,  provided 
this  is  done  before  any  rights  accrue 
thereunder,  but  ordinarily  they  have 
no  power  to  do  such  act  subsequent  to 
such  term  or  session.' 

In  Ctnte  v.  Morgan,  144  App.,  l.c. 

40,  it  is  said: 

•The  rule  is  well  settled  that  a county 
court  may  revise  or  rescind  an  order 
at  the  term  or  session  at  which  suoh 
order  Is  made  provided  this  bo  done 
before  any  rights  have  accrued  under 
the  order."* 

In  the  care  of  Ctata  ex  rel.  y.  The  County  Court  of  Sulli- 
van County,  51  lie. , l.c.  529,  the  oourt  enunciates  the  principle 
of  law  that  a county  court  oannot  set  aside  or  rescind  its  order 
made  at  a previous  term.  The  court  said: 

"It  was  incompetent  for  the  court  to 
set  aside  or  rescind  its  order  made  at 
a previous  torn.  A final  order  Is  in 
the  nature  of  a Judgment,  and  oannot  be 
sot  aside  at  a subsequent  term  on  ; round 
of  error. " 

The  terms  of  the  county  court  are  set  forth  In  eotlon 
2083,  k.3.  Mo.  1929,  as  follows: 

"Four  terms  of  the  county  court  shall 
be  held  In  each  county  annually,  at 
the  place  of  holding  courts  therein, 
cows'  encing  on  the  first  rondaya  in 
February,  ITey,  August  nnd  TTovember. 

The  county  courts  may  alter  the  times  for 
holding  their  stated  ter-  s,  giving  notice 
thereof  in  such  manner  as  to  them  shall 
seera  expedient:  Provided,  that  in  coun- 
ties now  containing  or  that  may  hereafter 
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contain  seventy-five  thousand  or 
more  inhabitants,  and  where  county 
courts  are  now  or  may  hereafter  be 
held  at  more  places  than  one  and  at 
other  olaces  than  the  county  seat, 
the  terms  of  said  court  shall  be  held 
monthly  and  alternately  at  the  county 
seat  and  such  other  place  ne  may  be 
provided  for  the  holding  of  suoh  court, 
and  each  monthly  term  shall  commerce 
on  the  first  Monday  in  each  month. n 

The  present  session  of  the  county  court  in  a county  of 
less  than  7b, 000  population  would  be  the  'ugust  session  and  any 
meeting  of  the  county  court  would  be  adjouimod  sessions  and  the 
term  would  not  automatically  expire  until  the  November  Term. 

Conclusion 


It  Is  the  opinion  of  this  deprrtment  that  the  county  oourt 
has  the  power  and  authority  to  resolnd  the  order  made  relating  to 
3ection  0246,  R.L>.  Ho.  1929  which  was  previously  mads  durinr  the 
August  term,  providing  no  legal  rights  have  accrued  thereunder. 


Respootfully  submitted. 


0LLIVT5R  W.  MOLXH, 

■ 88l8tant  Attorney  General. 


AP1RCY  Ds 


/) 
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'yrrsiw 


m Mmwrt*. 1 

Attorney  General 


muoiJ.uu  i J.JMU  ATTUtUMJ^io;-  'roaecu uxng  Ai/i>omcy  may  onxy  ue  removeu 
under  Section  7929  when  notice  to  institute  suit  has 
been  given  by  a road  overseer,  county  or  state  highway 
engineer. 


Mr.  Joseph  L.  Cutting, 
Prosecuting  Attorney, 
Kahoka,  Missouri. 

Dear  Sir: 


February  16,  1934. 


We  are  acknowledging  receint  of  your  letter  in 
which  you  inouire  as  follows: 


"Calling  your  attention  to  section  7929, 

R.  3.  Mo.  1939,  I wish  to  make  the  follow- 
ing statement  of  facts  and  would  like  to 
have  vour  oninion  on  the  following  rrues- 
t ions : 


The  County  Court  of  this  County  ordered 
me  to  give  the  owners  of  hedge  fences 
along  or  near  a uubl  ic  road  before  Jan- 
uary 1,  1934.  This  was  in  the  month  of 
October,  I think,  and  I immediately  nub- 
lished  the  notice  in  all  of  the  county 
paners  and  quoted  section  7929. 

Now  several  of  the  hedge  owners  have 
trimmed  their  fences  so  that  the  air  and 
sun  can  get  to  the  road.  I,  as  well  as 
the  County  Court,  think  that  this  is 
sufficient  and  should  be  good,  however, 
the  law  plainly  spys  that  they  must  be 
cut  to  a height  of  f ive  feet. 

Question  No.  1.  Will  I have  to  see  that 
these  hedge  owners  cut  these  hedge  posts 
pnd  make  the  dntire  height  of  said  fence 
five  feet  or  be  ousted  from  office  by 
the  Governor? 


^ueation  No.  2.  Do  I have  to  file  the 
suit  required  by  that  section  upon  the 
complaint  of  any  person,  or  do  I only 
have  to  act  when  notified  by  a road  over- 
seer, countv  or  state  highway  engineer, 
including  the  County  Court,  as  set  forth 
in  the  statute? 

We  would  like  to  let  these  hedge  owners 


Mr.  Joseph  L.  Gutting, 


February  16,  1934. 
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save  their  posts  as  long  as  they  trim  them  to 
a good  height,  and  the  main  question  is,  can 
I do  this  without  being  ousted  from  office  by 
the  Governor.  It  would  be  oo  rip  lying  with  the 
intent  of  the  statute  (that  of  keeping  the 
hedge  from  shading  the  road  and  thereby  keep- 
ing it  wet)  but  would  not  be  complying  strict- 
ly with  the  said  statute. M 

8ection  7929,  R.  3.  L'o.  1939,  provides  as  follows: 

"Every  person  owning  a hedge  fence  situated 
along  or  near  the  right  of  way  of  any  public 
road  shall  between  the  first  days  of  h#»y  and 
August  of  each  year  cut  the  sane  down  to  a 
height  of  not  more  than  five  feet,  and  any 
owner  of  such  fence  failing  to  comply  with 
this  section  shal'  forfeit  and  pay  to  the 
capital  school  fund  of  the  county  wherein 
such  fence  is  situated  not  less  than  fifty 
nor  more  than  five  hundred  dollars,  to  be 
recovered  in  a civil  action  in  the  name  of 
the  county  \ipon  the  relation  of  the  prosecu- 
ting attorney,  and  any  judgment  of  forfeit- 
ure obtained  shall  be  a lien  upon  the  real 
estate  of  the  owner  of  such  fence  upon  which 
same  is  situated,  and  a special  execution 
shall  issue  against  said  reel  estate  and  no 
exemption  shall  be  allowed.  Any  prosecuting 
attorney  who  shall  fail  to  or  refuse  to  in- 
stitute suit  os  herein  provided  within  thirty 
days  after  being  notified  by  any  road  overseer, 
county  or  state  highway  engineer,  that  any 
hedge  fence  has  not  been  cut  down  to  the 
height  herein  required  within  the  time  re- 
quired, shall  be  removed  from  office  by  the 
governor  and  some  other  person  appointed  to 
fill  the  vacancy  thus  created.  The  cutting 
of  any  such  fence  after  the  time  herein  re- 
quired shall  not  be  a defense  to  the  action 
herein  provided  for.H 

Under  the  foregoing  section  it  is  the  duty  of  each 
person  owning  a hedge  fence  situated  along  a public  road 
to  cut  the  sane  down  to  a height  of  not  more  than  five 
feet,  and  the  failure  so  to  do  makes  the  owner  liable  to 
forfeit  the  sum  of  not  less  than  *50.00  nor  more  than 
500.00.  The  section  further  provides  that  if  the  prose- 
cuting attorney  refuses  to  institute  the  suit  to  collect 
the  above  forfeit  within  tiirty  days  after  being  notified 
by  any  road  overseer,  county  or  state  highway  enrineer. 
such  failure  on  the  part  oi1  the  prosecuting  attorney 
would  make  him  liable  to  be  removed  by  the  Governor. 
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As  we  interpret  tie  section  it  is  only  the  failure 
to  institute  suit  after  the  prosecuting  attorney  has  re- 
ceived notice  from  the  road  overseer,  county  or  state 
aig  :way  engineer  that  makes  him  liable  to  forfeiture  of 
office  by  the  Cover  or.  We  do  not  understand  that  the 
Governor  may  remove  the  prosecuting  attorney  from  office 
unless  the  notice  has  been  given  by  the  road  overseer, 
county  or  state  highway  engineer.  In  other  words,  if 
the  notice  of  the  failure  to  cut  the  hedge  is  given  by 
some  private  individual,  the  failure  of  the  prosecuting 
attorney  to  institute  suit  would  not  entitle  the  Governor 
to  remove  him  under  the  above  sect  on. 

It  is  therefore  the  opinion  of  this  Department 
that  the  prosecuting  attorney  can  only  be  removed  by 
the  Governor  for  failure  to  comply  with  this  section 
when  he  hns  failed  to  institute  suit  within  thirty  days 
after  being  notified  by  any  road  overseer,  county  or 
state  hig.iway  engineer.  A notification  by  some  private 
individual  would  not  lay  the  foundation  for  a removal 
from  office  by  the  Governor,  although  such  notice  might 
impose  a duty  to  act  upon  the  prosecuting  attorney. 


V«ry  truly  yours. 


APPROVED : 


FRA'!K  W.  HAYES, 

Assistant  Attorney  General. 


Attorney  General. 


FWH:S 


INHLRI^ANCi  TAX*  Sfl)  Real  property  and  tangible  personal  property 

is  subject  to  tax  where  located* 


T 


Hon*  Joseph  L*  Gutting, 
Prosecuting  Attorney, 
Kahoka,  Missouri* 


Intangible  personal  property  is  subject  to  tax 
by  the  State  in  which  the  owner  maintained  his 
fegal  domicile  except  where  such  personal  prop- 
erty has  acquired  a "business  situs’*  in  the  Sta 
July  l2th,1934  where  located* 


J~U  tj  12 , yjv 


Dear  Mr*  Gutting: 


This  De  artment  is  in  receipt  of  your  letter  of  June  21st,  1934 
requesting  an  opinion  on  the  following  state  of  facts t 

"A  Mr*  Willard  died  in  the  state  of  Iowa 
and  he  had  property  in  both  Iowa  and 
Missouri  with  more  in  the  latter  state* 
Administration  was  t aken  out  on  his  es- 
tate in  Iowa  and  then  administration  was 
taken  out  in  this  oounty*  Be  left  a will 
which  has  been  filed  in  both  states  la  aw- 
ing 4600*00  to  each  of  three  people,  one 
being  a daughter  and  the  other  two  dis- 
interested parties  and  the  balance  he 
leaves  to  his  son*  The  bequests  to  the 
first  three  parties  will  be  paid  solely 
out  of  the  Iowa  property  by  the  Iowa  ad- 
ministrator and  the  son  will  get  all  the 
property  in  Missouri* 

Questions  In  the  inheritance  tax  report 
of  this  administrator  in  Missouri  he  must 
show  the  bequests  to  the  first  three  above 
set  forth  benef iclarlos,  now  will  he  have 
to  pay  inheritance  tax  on  the  five  hundred 
dollars  to  eaoh  of  aaid  beneficiaries?  If 
so  this  will  make  an  inheritance  tax  on  said 
bequests  In  both  states,  bearing  in  mind 
that  the  Iowa  administrator  will  pay  said 
bequests  out  of  Iowa  property  to  Iowa  people* 

Also  will  the  son  have  to  pay  a tax  on  what 
the  Iowa  administrator  delivers  to  him  which 
is  In  Iowa,  both  in  Iowa  and  in  Missouri? Or 
is  it  a fact  that  a Missouri  inheritance  tax 
should  be  paid  only  on  what  the  Missouri  Ad- 
ministrator pays  out  to  these  beneflclafelea*” 
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July  12  th,  1934 


!• 


The  State  of  Missouri  may  assess 
an  inheritance  tax  onlr  on  property 
within  its  jurisdiction* 


From  the  facts  as  stated  in  your  letter,  it  is  impossible  to  say 
whether  Mr.  Willard  was  a resident  of  Iowa  or  Missouri  at  the  time 
of  his  death*  However,  since  his  death  occurred  in  Iowa,  we 
shall  assume,  for  the  purpose  of  this  opinion  that  he  was  a 
legal  resident  or  Iowa*  Thr'  being  so,  the  question  remaining 
is  as  to  the  power  of  Missouri  to  tax  property  of  a non-resident 
decedent* 

It  Is  fundamental  that  a state  has  no  uower  to  tax  the  devolu- 
tion of  property  of  a non-resident  unless  it  has  jurisdiction 
of  the  property  involved*  This  question  of  jurisdiction  is 
dependent  upon  the  kind  of  property  upon  which  the  State  seeks 
to  impose  an  inheritance  tax* 

As  to  rreal  property  located  in  jurisdictions  other  t han  that  of 
the  domicile  of  the  owner,  or  an  equltsble  estate  In  realty  so 
situated',  there  can  be  no  Inheritance  tax  assessed  in  the  State 
in  which  the  owner  was  domiciled  at  the  time  of  his  death.  61 
Corpus  Juris,  p*1633* 

"Real  property  in  another  state  descends 
by  virtue  of  the  laws  of  that  stat  e 
and  is  not  subject  to  the  Inheritance 
Tax  Law,  whether  passing  by  descent  or 
devise."  Peo  v.  Kellogg,  109  R.I;.  304} 

268  111*  489* 

The  above  statement  of  the  la  w is  also  true  with  respect  to 
tangible  personal  property*  In  the  case  of  Frick  v.  Pennsylvania 
45  S.  Ct.  603}  268  U.  5*  473,  the  Court  said: 

"Here  the  tax  was  Imposed  on  the  transfer 
of  tangible  personalty  having  an  actual 
situs  In  other  states,--  New  York  and 
Massachusetts*  This  property,  by  reason 
of  its  character  and  situs,  was  wholly 
under  the  jurisdiction  of  those  states, 
and  In  no  way  under  the  jurisdiction  of 
Pennsylvania*  True,  its  owner  was  dom- 
iciled in  Pennsylvania,  but  this  neither 
brought  it  under  the  jurisdiction  of  that 
state  nor  subtracted  anything  from  the 
jurisdiction  of  New  York  and  Massachusetts* 
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In  these  respects  the  situation  m 
the  sane  an  if  the  property  had  been 
Immovable  realty*  The  Jurisdiction 
possessed  by  the  states  of  the  situa 
was  not  partial  but  plenary,  and  In- 
cluded power  to  regulate  the  transfer 
both  Inter  vivos  end  on  the  death  at 
tho  owner,  and  power  to  tax  both  the 
property  and  the  transfer*” 

Tie  turn  now  to  s discussion  of  the  taxation  of  intangible  personal 
property*  As  a general  rule,  the  principle  "nobllla  sequuitur 
personam”  applies  so  as  to  authorise  the  levy  of  an  inheritance 
tax  at  the  domicile  of  the  owner  of  intangible  personal  prop- 
erty which  is,  or  the  evidence  of  ownership  of  *ilch  Is,  aotually 
situated  elsewhere*  61  Corpus  Juris,  p*1632*  In  the  recent 
esse  of  Baldwin  v*  Missouri,  201  d.  Is  386;  74  L*  l.d*  1066,  Mr* 
Justice  Me Reynolds,  in  passing  on  this  point,  ssidt 

"oo  far  as  disclosed  by  the  record,  the 
situs  of  tho  credit  was  in  Illinois 
where  the  depositor  had  her  domicile* 

There  tho  property  interest  in  VhJ 
credit  passed  under  her  will;  and  there 
the  transfer  was  actually  taxed*  This 
passing  was  properly  taxable  at  that 
place  and  not  otherwhere*” 

There  is  one  exception  to  the  above  statement  of  the  law  and 
that  is  in  a ease  where  intangible  personal  property  has  acquir- 
ed a "business  situs"  in  a state  other  than  that  of  the  domiolle 
of  the  owner*  By  "business  situs”  we  mesa  whenever  a non-resi- 
dent has  a local  agent  in  the  State  of  Missouri,  and  permits 
that  agent  to  control  the  investments  of  tho  said  non-resi- 
dent, ineluding  the  baying  and  sailing  of  atoel,  bonds,  notea, 
mortgages,  and  other  evidences  of  Indebtedness,  the  property 
being  present  in  the  Stato  of  Missouri  under  the  control  and 
custody  of  the  looal  sgent,  then  that  property  has  acquired  a 
business  situs  in  the  State  of  Missouri  for  the  purposes  of  the 
Transfer  and  Inheritance  Tax  Laws  of  the  State  of  Missouri* 

On  this  point,  the  Supreme  Court  of  Missouri  in  the  esse  of 
Baldwin  v*  Missouri,  323  Mo*  207  (Reversed  on  other  grounds  in 
Baldwin  v*  Missouri,  281  9*3*  686)  aaldt 

"It  is  a reasonable  inference  that  the 
cash  and  notes  in  such  large  quantities 
in  Missouri,  when  none  of  it  was  held 
in  Illinois,  was  retained  in  this  State 
for  the  purpose  of  investment*  They  may 
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have  established  a business  situs  in 
this  state,  lnihich  case  it  would  be 
oubject  to  a general  tax  as  veil  as 
the  inheritance  tax  • •••••• 


*It  (the  personalty)  possibly  acquire* 
a business  situs  in  this  state*  hether 
it  did  or  not  it  was  within  the  juris- 
diction of  the  state  and  property  sub- 
ject to  the  transfer  tax*  It  would  have 
been  a prooer  subject  of  inquiry  by  the 
trial  court  to  deteraine  how  and  why  and 
under  what  conditions  these  evidences 
of  debt  were  in  this  state,  but  whatever 
the  detenainatlon  of  thfi  question  the 
property  was  legally  within  the  Juris- 
diction of  the  probata  court  of  Lewis 
county  in  this  state  and  subject  to  the 
tax.*  ( 523  Ho*  207,  19  S* 1.  (2d)  734).* 


While  this  question  was  loft  open  by  the  Supreae  Court  of  the 
United  States,  we  respectfully  subset  that  where  intangible 
personal  property  belonging  to  a non-resident  has  acquired  a 
"business  situs"  in  Missouri,  it  is  subject  to  inheritance  tax 
in  the  State  of  Missouri* 


conclusion 


In  view  of  the  foregoing,  we  subaUt  the  following  conclusions t 

II)  Keal  prooorty  and  tangible  personal  property  is 
subject  to tax  where  located* 

(2)  Intangible  personal  property  la  subject  to  tax 
by  the  State  in  which  the  owner-  as  Intalned  hie 
legal  doalolle  except  where  such  personal  property 
has  acquired  a "business  situs"  in  the  State  where 
located* 


Respectfully  sub wit ted. 


APPROVtD* 


JOHN  1.  HOF  1 MAS,  Jr* 
Assistant  Attorney-General 


ROY  UcKlt THICk 
Attorney— General 

JWH/rah 


SCHOOL  DISTRICTS:  P 
SCHuOL  M0MEY8:  j 
DEPOSITORIES:  ) 


Board  of  education  of  school  district  required 
to  select  a depository  in  the  same  manner 
as  county  courts,  and  treasurer  of  sohool  district 
is  liable  for  loss  of  funds  not  deposited  in 
such  depository. 


Honorable  Jos.  L.  Jutting 
Prosecuting  Attorney 
Clark  County 
&ahoka,  Missouri 


Dear  Mr.  Cutting: 


we  acknowledge  receipt  of  your  letter  dated  July  9th, 
1954,  as  follows: 

"The  JLahoka  Public  School  advertised  accord- 
ing to  law  for  bids  from  banks  and  banking 
institutions  for  a depository  of  school 
funds  and  received  no  bids.  Would  you 
kindly  advise  if  it  would  be  all  right  for 
them  to  select  a depository  without  adver- 
tising further  due  to  the  fact; 

1.  They  leave  their  money  in  the  hands 
of  the  County  Treasurer  with  exception 
of  enough  each  month  to  pay  current 
debts  and  at  the  end  of  each  month  the 
County  Treasurer  writes  the  sohool 
treasurer  a check  for  the  approximate 
amount  that  the  sohool  needs  for  that 
month. 


2.  At  no  time  does  the  school  board 
and  school  treasurer  have  on  deposit 
in  any  bank  more  than  the  banking  law 
guarantee . 


3.  There  is  only  one  bank  in  this  town 
and  as  the  sohool  deposits  are  so  small 
the  bank  will  not  pay  any  interest,  it 
appearing  that  no  bank  wants  the  deposits. 


Therefore  we  cannot  comply  with  seotion 

12189  R.  S.  Mo.  1929  in  receiving  at 
least  one  and  one-half  per  centum  interest. 
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"The  school  treasurer  wishes  to  act 
according  to  law  on  this  matter  and 
due  to  the  above  we  do  not  see  how  he 
can  so  act  as  the  hanks  do  not  want 
the  deposit a (even  if  it  were  all 
deposited  there.  Would  section  12132b 
Laws  1933  page  339  apply  and  let  the 
school  board  just  select  the  depository 
without  further  advertising  of  bids? 


"Thanking  you  for  your  help  in  this 
matter,  for  I Imagine  the  matter  might 
come  up  as  to  county  monies,  1 am,  • 


tve  are  enclosing  you  herewith  copy  of  an  opinion  dated 
July  18,  1934,  addressed  to  Mr.  E.  A.  Allen,  Raymore,  Missouri, 
which  we  think  will  answer  your  question. 

There  does  not  seem  to  be  any  other  course  to  take, 
except  that  pointed  out  by  the  statutes.  Leaving  the  m ney  in 
the  hands  of  the  covin ty  treasurer  until  the  school  district 
treasurer  is  in  need  of  same  is,  of  course,  a protection  to  the 
school  district  treasurer  but  he  would  still  be  liable  for 
whatever  sums  would  come  into  his  hands  and  not  deposited  in 
a legally  selected  and  qualified  depositary,  neither  do  we 
think  that  the  faot  that  the  amount  of  school  funds  on  deposit 
in  the  bank  did  not  equal  the  national  Bunking  Law  guarantee 
would  affect  the  situation  one  way  or  the  other.  If  the 
depository  cannot  be  selected  by  virtue  of  any  of  the  sections 
of  the  statutes  referred  to  in  the  enclosed  opinion,  then  the 
school  district  treasurer  would  hold  the  sohool  funds  subject 
to  whatever  losses  might  follow. 

m do  not  believe  that  Section  12132b,  Laws  of  1933, 
page  339,  would  be  applicable  at  this  time  to  your  situation. 


Yours  very  truly. 


GILBERT  LAMB 

Assistant  Attorney-General • 

A PROVED* 


TfioY  TicOT/RiCiC 

Attorney -General. 


GLiEG 


TAXATION  AND  VENUE  METHOD  OP  COMPUTING  BOND  OP  COUNTY  COLI£OTOR 


/ 


Doccnbor  "7,  I9fl  4 • 


Honorable  J.  r . Ouemmt, 
County  Colleotor-rlect, 
Pulton,  Missouri* 

Dear  flirt 


This  department  wishes  to  acknowledge  rooolpt  of  y«ur 
request  for  Rn  opinion  doted  Novoribor  PC,  1934,  which  rr'  c* 
follows t 

" I an  writing  you  in  regards  to  the  C 

bond  for  Callaway  county*  Our  County 

lest  census  taken,  was  uixxit  19,970*  v 

tax  collection,  largest  weok  was  approx.  fc 

largest  nonth  } 100,000,  total  for  the  yo 

Under  tho  now  law,  what  would  be  my  bond\ 

Approves  ny  bond,  the  new  County  Court  or 
County  court?  Does  the  Court  have  to  say  ; 
bank  deposits  shall  be  made  and  should  It  b 
to  county  Collector’s  fund  to  cons  under  the 
of  1933?  The  present  Collector’s  fund  Is  unc 
nans  of  Ruby  -"right  Thomas  son,  Collector*" 


Ae  you  are  probably  aware,  flection  9006  R*  8*  .Jo*,  xtk,r 
was  ropealod  by  the  B7th  Ooneral  Assembly  In  1933.  and  ft  new  sec 
9086  was  ro-onnetod,  page  464,  Laws  of  1933,  which  rocule  as  folio 


"Every  oo  Hoc  tor  of  the  rovonuo  In  the  various  counties 
in  this  state,  and  the  collector  of  the  revenue  In  the 
city  of  St*  Louis,  before  entorlag  upon  the  duties  of 
his  office,  shall  give  bend  and  security  to  to  state, 
to  the  satisfaction  of  the  county  courts,  and.  In  the 
city  of  St*  Inula,  to  the  satisfaction  of  the  mayor  of 
said  city.  In  a sun  o unl  to  the  largest  total  collections 
made  during  ary  one  month  of  the  year  preceding  hie  elec- 
tion or  appointment,  plus  ton  per  cent  of  said  amounts 
Provided,  however,  th>  t no  collector  si *11  bo  required 
to  (Tv’b1  bond  In  excess  of  the  oua  of  seven  hundred  fifty 
thousand  dollars,  conditioned  that  he  will  faithfully  and 
punctually  oolloot  and  pay  over  all  etato,  county  r.nd  other 
revenue  for  tho  four  years  next  ensuing  tho  first  day  of 
March,  thereafter,  and  that  1»  will  in  all  things  faith- 
fully perform  all  the  duties  of  the  office  of  collector 
according  to  law*  The  official  bond  required  by  this 
section  shall  be  signed  by  at  least  flvo  solvent  auretlos* 


December  97,  12c  4. 


Fon*  taerrant. 


Provldavl,  that  In  all  counties  which  now  have  op 
which.  may  hereafter  hnw  a population  of  loan  than 
7b, 000  Inhabitants , according  to  the  last  preceding 
federal  decennial  census,  tho  county  court  in  at  oh 
counties  may  require  tho  county  collector  thereof  to 
deposSt  dally  all  collections  of  money  In  such  do* 
posltory  or  depositories  as  way  have  boon  selected  by 
such  county  court  pursuant  to  tbs  provisions  of  'section 
12134,  Revised  Statutes  of  Missouri  for  19C9,  to  tbs 
credit  of  a fund  to  be  known  as  "oounty  Go  Hoc  tor’s  Pundj" 
provided  further * that  when  nuch  deposits  are  so  require 
*-.•*>  '>*)“' r7Tdo7,lTW8!S  county  courts  way  also  require  that  the 
bond  of  the  county  collector  In  such  counties  shall  bo  In 
a ausn  equal  to  the  largest  oo lloot Ions  wade  during  any 
calendar  week  of  the  year  immediately  preceding  his 
election  or  appointment,  plus  ten  per  cent  of  said  *e  ountj 
provided  .further,  that  no  such  county  oo lleotor  shall  bo 
roquii4<R  !'  ■>  vT:i£o  daily  deposits  for  such  days  when  his 
oolleetlons  do  not  total  at  least  the  sun  of  One  iimdrod 
hollars  ($100,00)|  end  urovidod  furtflter  the  collector 
shall  not  cheek  on  sucVi  ,J  County  Collectors 1 Fund"  exoept 
for  the  purpose  of  making  the  monthly  distribution  of  taxes 
and  licensee  collected  for  distribution  as  providod  by 
law  or  for  balancing  accounts  among  different  depositories*" 


This  law  contemplates  two  methods  for  the  collector  to  raise 
bond  and  handle  tho  moneys  of  tho  oountyi 


The  first  method  Is  vory  similar  to  the  old  law  rnd  requires 
tho  ooHootor  to  give  bond  and  security  to  tho  State,  to  the  satis* 

appointment,  plus  ten  per  cent  of  said  amount*  Thus  If  $100,000*00 
was  tho  largest  monthly  tax  collection  for  the  year  preceding  your 
o lection,  then  youx*  bond  would  be  400,000.00,  plus  ten  per  eent 
thereof,  or  a total  of  £110,000.00* 


The  second  method  vrhioh  applies  to  counties  of  less  tlmn 
76,000  inhabitants,  of  whloh  your  county  is  one,  the  ' vunty  court 
way  require  the  county  collector  thereof  to  deposit  dally  all  col* 
Tec t ions  of  money  in  such  depository  or  depositories  as  may  have 
been  selected  by  such  county  court  pursuant  to  the  provisions  of 
section  1£;1B4  R*  B*  mo*.  1929,  to  the  orodtt  of  a fund  to  be 
known  as  "county  Collector’s  Fund*"  The  use  of  the  verb  "may", 
as  is  underlined  above,  wakes  this  method  of  ftrooedu re  optional  up* 
on  the  part  of  the  oounty  court.  If  the  county  court  sees  fit  to 
follow  this  postlon  of  the  statute,  tlmn  it  nay  also  require  that 
the  bond  of  the  county  cleric  in  such  count  lee  do  in  a eun  equal 
to  the  largest  collections  mads  during  any  calendar  week  of  the 
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ye ax  Immediately  preceding  his  election  or  appointment,  plus  ten 
per  cent  of  said  amount.  Thus  la  concrete  terns,  the  county  oourt 
may  require  In  lieu  of  the  bond  above  mentioned,  a bond  in  the  sum 
of  *70,000,  the  largest  tax  collection  of  any  one  week  of  last  year 
In  your  county,  plus  ten  per  cent  of  that  sue,  or  *7,000.00,  which 
makes  a total  bond  In  the  sum  of  ?77,00C.G0. 

If  you  and  the  county  oourt  prooeed  under  the  first  method 
as  provided  by  statute,  then  handle  the  county  moneys  In  the  meaner 
they  have  be  n handled  In  the  past,  making  your  monthly  accounting 
to  the  county  and  state. 

If  you  proceed  under  the  second  method,  as  provided  by 
st  tuts,  then  dally  deposits  will  have  to  bs  mads  In  the  county 
depository  selected  by  the  county  court  and  deposited  to  the  credit 
of  a fund  to  be  known  as  "County  Collector's  Fund. " This  Is  trus 
If  the  county  oourt  required  such  to  be  done. 

The  county  oourt,  as  It  Is  constituted,  at  the  time  you 
take  of floe  and  present  your  bond  for  approval,  Is  the  oourt  vested 
with  the  authority  to  prove  or  disapprove  the  bond  you  submit. 

It  Is  therefore  the  opinion  of  this  office  that  your  bond 
should  be  computed  under  either  one  of  the  two  above  methods  set 
forth,  depending  upon  whloh  method  the  county  oourt  reoulres  you  to 
pursue;  that  the  oounty  oourt  sitting  at  the  time  you  take  office 
1 8 the  proper  body  to  approve  said  bond;  that  the  oounty  court. 

If  It  requires  you  to  folxov  the  second  uethod,  may  at  its  option 
require  you  to  deposit  dally  collections  of  ooney  In  the  county 
depository  selected  by  said  oourt;  th.t  If  suoh  la  done,  the  de- 
posit uui>t  be  made  to  the  or  edit  of  a fund  to  be  known  as  "County 
Collector's  fund." 


Approved: 


Assistant  Attorney  Central 


; OKI  1 Y, 
Attorney-General. 
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DENTAL  BOARD  • Construction  of  Station  13569  R.  S.  Mo.  1929 


28#  1934. 


Dr*  George  &•  Halgh*  Secretary 
Missouri  Dental  Board 
Jaffarscm  City#  Missouri 

Dear  Sirs 


Tour  request  of  March  14#  1934#  for  an  opinion 
has  beenrseelved*  and  contains  the  following  inquiries i 

"1*  Zs  It  lawful  for  any  person  or 
parsons  to  operate  a Dental  of  flee 
in  this  State  ana  use  the  none  of  ssy 
company#  association#  corporation,  trade 
name  or  business  nans* 

2*  Has  an  association#  corporation, 
trade  na am  or  business  name  the  right 
to  employ  license  Dentists*” 


This  opinion  Involves  the  construction  of  Section 
15569  R*  S*  Mo*  1929*  The  apparent  Intent  of  this  section 
was  to  protect  the  public  from  fraud  and  quackery* 

» 

This  section  makes  it  unlawful  for  any  person* 
under  any  name  except  his  or  her  own  proper  naan*  to  prac tloe 
or  offer  to  fraction  or  t o hold  themselves  out  ms  practicing 
dentistry  or  dental  surgery.  Clearly*  a dentist  could  not  do 
business  under  e fictitious  nans*  but  is  required  to  reveal 
his  true  identity  to  the  public*  This  section  also  makes  it 
unlawful  for  any  parson  (a  physician  or  layman)  to  form  a 
corporation*  association,  or  business  under  a trade  ——  and 
employ  dentists  to  render  professional  sarvloae  to  the  public* 
It  la  also  made  unlawful  for  any  licensed  dentist  to  operate, 
manage,  or  be  employed  by  any  «u«h  company  far  the  purpose  of 
rendering  professional  services  in  th«  name  of  the  company  to 
the  public*  The  relationship  of  physician  and  patient  Is  highly 
confidential*  and  this  statute  prohibits  anyone  under  a 
fictitious  name*  or  any  association*  corporation  or  company 


from  occupying  a position  ordinarily  occupied  by  s doctor, 
and  no  an  eh  corporation  can  contract  with  a patient  to 
furnish  such  professional  services  to  the  patient*  So 
long  as  the  oon tract  of  employment  for  professional  services 
Is  made  between  the  doctor*  In  his  own  true  name*  and  the 
patient,  then  there  Is  no  violation  of  this  statute*  It  is 
Immaterial  from  tbs  standpoint  of  this  statute  who  pays  for 
the  services. 

It  is,  therefore*  the  opinion  of  this  office  that 
It  la  unlawful  for  any  person  to  operate  s dental  office  In 
this  stats  under  any  name  other  than  his  own* 

There  Is  no  prohibition  against  an  s ssoelatlon, 
corporation,  or  s business  from  employing  dentists*  However, 
tbs  contrast  of  employment  vh  1 eh  any  dentist  Is  authorized  to 
make  wherein  the  dentist  Is  to  render  professional  services, 
must  be  mads  between  the  patient  end  the  dentist*  A corpora- 
tion nay  snploy  s dentist  to  do  eork  for  the  corporation's  em- 
ployees, end  may  pay  for  such  work,  so  long  as  such  work  is 
demo  at  the  request  sad  under  s contract  mads  between  the 
patient  end  the  dentist* 

As  set  out  la  answer  to  your  first  inquiry,  no  cor- 
poration has  the  r lght  to  employ  a dentist  for  the  purpose  of 
engaging  In  a dental  business  under  s corporation  name*  Such 
an  act  Is  prohibited  jnder  tbs  above  statute* 

I trust  the  above  and  foregoing  answers  your  Inquiry* 


Tcura  very  truly. 


APPROVED  * 


FRAVKLI*  B,  RE  AO  AN 

Assistant  Attorney  General 


RELATING  TO  THE  NECESSITY  OF  HAVING  AN  AUDIT  OF  THE 
BOOKS  OF  THE  SECRETARY- TREASURER  OF  THE  DENTAL  BOARD 
AS  REQUIRED  BY  LAV.'. 


September  19th,  1934 


Dr.  George  L.  H&igh 

:;ec.  & Treat,.  Missouri  1 ental  Board 

Jefferson  City,  iiissouri 


.L ear  Sir; 


e acknowledge  your  letter  of  date  September  Gth, 
1-34,  in  w..icu  you  inquire  ae  follows; 

MI  will  appreciate  an  opinion  from  your 
office  relative  to  unking  tne  annual 
report  of  tue  j.iesouri  Dental  Board. 

till  it  be  necessary  for  tue  Board  to 
have  the  books  audited  oy  the  Board  and  a 
report  made  to  the  Governor  owing  to  the 
fact  that  the  Dental  law  uas  been  amended 
and  our*  funds  are  now  handled  through 
the  State  Treasurer  and  a report  maae  to 
the  State  Auditor. '• 


I. 

I iiS  £Ook&,  papers , account,,,  receipts 
expenditures  of  the  utats  Dental  Board, 
should  be  yach  px 

appointed  bj.  tne  cuairnan  of  tue  poa.ru. 

section  13573  Revised  Statutes,  1929,  pi*o vices 
in  part  as  follows; 

" • . . All  expenses  ana  salaries  provided. for  in 
this  chapter  shall  be  paid  from  tne  fees 
received  by  t,.e  board  under  the  provisions 
of  this  chapter  and  no  part  of  said  salaries 
or  expenses  shall  at  any  time  be  paid  out 
of  any  funds  in  the  st  te  treasury.  All 
iaoneys  received  in  excess  of  said  ,^er 
diem  allowance  and  salaries  and  expenses 
herein  provided  for  8:*all  oe  held  by  the 
secretary-treasurer  of  said  dental  board 
for  the  purposes  of  this  chapter  until  the 
30th  day  of  September  of  each  year,  at 
which  time  the  funds  unused  and  unappro- 
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priateu  by  saiu  board  shall  revert  and 
be  paiu  to  the  state  treasurer  for  the 
use  of  the  general  revenue  fund  of  the 
State  of  Missouri* " 

Section  13574,  revised  Statutes,  1929, 
provides  as  follow si 

"The  fiscal  year  of  said  dental  boat'd 
shall  begin  on  ti.e  first  day  of  October 
of  eacn  year  and  e d on  the  30th  day 
of  septe.-Jaer  thereafter*  On  the  30th 
day  of  September  of  each  year  t^e  books 
showing  receipts  and  expenditures  of 
said  board  sliali  be  closed,  ana  all 
money b not  paid  out  or  appropriated  by 
order  of  the  board  under  tne  terms  of 
tnie  chapter  shall  on  t^i&t  date  be 
payable  to  tue  state  treasurer  for  the 
benefit  of  t..e  general  revenue  fund* 

The  books,  papers,  accounts,  receipts 
and  expenditures  of  the  secretary- 
treasurer  snail  be  audited  in  eacn 
fiscal  year  within  ten  days  after  the 
close  tnereof  by  a committee  appointed 
by  t »e  president  of  ti>e  board*  said 
committee  snail  report  to  the  president 
within  the  time  nerein  stateu,  after  txe 
close  of  tue  fiscal  year  during  which 
they  were  appointed  to  audit*  said 
committee  shall  report  in  writing  and 
the  presiuent  shall  cause  a copy  of  said 
report  to  be  filed  with  tne  secretary- 
treasurer  anu  shall  include  tne  same  in 
the  annual  report  to  t^e  governor*  •* 

It  appears  section  13o73  CSupa)  provides 
that  all  expenses  ,•  provided  for  in  chapter  106  Devised 
Statutes  1929,  are  to  be  paid  from  fees  received  as 
provided  therein  by  t..e  board,  and  from  no  other  funds 
in  the  state  treasury* 

Section  13574  l.evised  Statutes  1929,  provides 
tnat  tne  fiscal  year  begins  on  October  lat  of  each  year 
and  ends  September  30th  tnereafter*  It  further  provides 
that  all  the  books,  papers,  accounts,  receipts  and 
expend! tuxes,  made  by  the  secretary- treasurer,  shall  be 
audited  jj  a co.uaittee  to  be  appointed  bj  the  chairman 
of  tue  Dental  Board}  a written  report  snull  be  made  by 
said  committee  to  tne  said  chairman,  who  in  turn  shall 
cause  a copy  thereof  to  be  filed  with  the  secretary- 
treasurer  of  the  boary*  and  a COjy  ^all  be  included 
in  the  annual  report  of  the  board  to  the  governor* 
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section  I Lava  1933)  page  415)  provides  in 
part  as  follows i 

4 All  fees  | funus  and  moneys  fron  whatso- 
ever source  received  by  any  department* 
board*  bureau*  commission)  institution* 
official  or  agency  of  tne  state  govern- 
ment by  virtue  of  any  law  or  rule  or 
regulation  maae  in  accordance  with  any 
law*  shall*  by  the  official  authorized 
to  receive  same*  and  at  stateu  intervals* 
be  placed  in  tne  state  treasury  to  the 
creuit  of  t.e  particular  purpose  or  fund 
for  rhich  collected*  and  shall  be  subject 
to  appropriation  by  tne  General  Assembly 
for  the  particular  purpose  or  fund  for 
which  collected  during  the  biennium  in 
which  collected  and  appropriated*  The 
unexpended  balance  remaining  in  all  such 
funue  (except  such  unexpended  balance  as 
may  remain  in  any  fund  authorized*  col- 
lected and  expended  by  virtue  of  the  pro- 
visions of  the  Constitution  of  t.iis  State)) 
shall  at  the  end  of  the  biennium  and  after 
all  warrants  on  same  have  been  discharged 
and  tne  appropriation  thereof  nas  lapsed , 
be  transferred  and  placeu  to  ti.e  credit 
of  the  ordinary  revenue  fund  of  t e state 
by  the  state  treasurer* • • •• " 

Section  13559  devised  Statutes  1929*  provides 
in  part  as  follows! 

"••••At  the  request  of  the  eecretary- 
treasurer  of  said  board  the  board  shall 
designate  in  writing  a depository*  being 
a banking  corporation  of  Missouri*  where 
the  funds  belonging  to  said  board  shall 
be  kept  and  deposited  by  the  secretary- 
treasurer*  and  after  the  depository  is 
so  selected  said  secretary-treasurer  shall 
keep  all  moneys  belonging  to  said  board 
in  saici  depository  agreeable  to  tne  orders 
and  directions  of  said  board*****" 

It  appears  by  uirtue  of  the  provision  in 
tha  act  of  1933  (Supa),  tnat  by  implication*  it 
repealed  that  part  of  section  13o59  (Sapa)  which 
uad  to  do  with  tne  Handling  of  the  funds  received 
by  tne  board.  That  is  to  say  that  the  board  now 
no  longer  holds  the  funds  in  their  possession*  but 
must  pay  them  into  the  State  Treasury,  at  stated 
intervals. 


However  there  is  nothing  in  said  act  of 

19.'; 3 (Supa),  which  in  anywise  repeals  the  provisions 
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proviued  in  bection  13574  relating  to  the  responsibility 
of  said  board  in  having  tne  bookc,  papers)  accounts) 
receipts  and  experiuitures  of  the  secretai'y—  treasurer 
audited* 


Very  truly  yoursf 


W*  W.  Barnes 


Assistant  Attorney  General 


APPROVED i 


(Acting ) 

Attorney  General 


BOARD  OF  PERMANENT  SEAT  ) Approval  of  contract  for  modernization 
OF  GOVERNMENT.  ) of  elevators  in  Capitol  Building. 


3a 

Marcn  9,  1934. 


Hon.  sld  J.  Hamilton 
Commissioner 

Board  of  Permanent  Seat  of  Government 
Jefferson  City,  Missouri 


FfiTed 

/ 


My  Dear  sir: 

Upon  an  examination  of  the  proposal  of  the  Otle 
Elevator  Company  for  the  modernization  of  tne  senate  and 
Rouse  Elevators,  «e  suggest  that  the  three  following  par- 
agraphs be  added  to  the  proposal : 

"We  valve  the  following  oondltlon  found  on 
tne  back  hereof: 

"Snould  damage  occur  to  our  material 
or  work  on  the  premises  by  fire,  theft 
or  otherwise,  If  not  our  fault,  the  pur- 
chaser Is  to  compensate  us  therefor.1 

Ve  understand  that  prooosals  two  (2)  and 
three(3)  are  to  be  carried  out  only  upon 
the  written  authorization  of  tne  Commissioner 
of  Permanent  Seat  of  Government. 

We  warrant  that  the  modernisation  of  these 
elevators  shall  be  done  by  experienced, 
skilled  workmen,  and  that  all  materials  used 
will  be  free  from  defects;  that  upon  the 
completion  of  the  necessary  work  herein  above 
set  out  the  elevators  will  be  In  good  servio- 
able  condition,  capable  of  delivering  satis- 
factory continuous  service  for  a period  of 
years. • 
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If  the  wording  of  these  paragraphs  is  not  satisfactory 
to  tne  Elevator  Company  they  night  be  varied  so  as  to  still  carry 
out  the  intent,  but  in  our  opinion  the  contract  should  contain 
these  provisions. 


Respeotfully  submitted, 


HARRY  G.  VALTKER,  JR. 
Assistant  Attorney  General. 

APPROVED: 


HOY  MoKITTRICK, 
Attorney  General. 


COSTS 

PRELIMINARY  HEARING  - Neither  state  nor  county  liable  for  costs 

of  preliminary  hearing  when  defendant  is 
discharged. 

January  12,  1931*. 


Hon.  T.  J.  Harper 
Prosecuting  Attorney 
Stone  County 
Galena,  Missouri 

Dear  Sir: 


We  have  your  request  for  an  opinion  as  to  whether 
the  State  of  Missouri  or  Stone  County  is  liable  for  the  costs 
of  a preliminary  hearing  of  one  Clayton  charged  with  murder 
upon  complaint  made  by  the  prosecuting  attorney  of  Stone 
County,  and  who  was  discharged  at  the  preliminary  hearing. 

In  this  case  we  call  your  attention  to  Section  3328 
R.  S.  Mo.  1929,  which  provides  that  the  state  shall  pay  the 
costs  in  all  criminal  cases  where  the  defendant  is  acquitted 
"in  which  imprisonment  in  the  penitentiary  is  the  sole  punish- 
ment for  the  offense",  and  the  county  shall  pay  the  oosts  in 
all  other  cases  of  acquittal.  This  section  of  the  statute 
speolfloally  deals  with  the  trial  of  cases  on  indictments  or 
Informations,  and  is  silent  as  to  the  disposition  of  costs  of 
a preliminary  hearing.  This  statute  is  to  be  strictly  con- 
strued. State  ex  rel.  v.  Wilder,  197  Mo.  27  (1906). 

It  appears  that  the  only  section  specifically  deal- 
ing with  the  costs  of  a preliminary  hearing  wherein  the  defend 
ant  is  discharged  is  Section  5832  R.  S.  Mo.  1929,  which  reads 
as  follows: 


"If  a person,  charged  with  a 
felony,  shall  be  discharged  by 
the  officer  taking  his  examination, 
the  costs  shal?  be  paid  by  the 
prosecutor  or  person  on  whose  oath 
the  prosecution  was  instituted, 
and  the  officer  taking  such  ex- 
amination shall  enter  Judgment 
against  such  person  for  the  same. 


#2  - Hon.  T.  J.  Harper 


and  Issue  execution  therefor 
lnaedlatelyj  and  in  no  sueh  case 
shall  the  state  or  county  pay 
the  costs. M 

Proa  the  above  statute  it  night  be  aade  to  appear 
that  sinoe  the  complaint  was  filed  with  the  prosecuting  attorney 
in  his  official  capacity,  that  he  is  the  "prosecutor,  or  per- 
son on  whose  oath  the  prosecution  was  instituted"  within  the 
neaning  of  the  above  statute  and  therefore  would  be  personally 
liable  for  such  costs.  However,  in  this  connection  we  call  your 
attention  to  Section  3444  P.  S.  No.  192$  and  Section  3510  P.  S. 
Mo.  1929,  which  are  as  follows: 

Section  3444: 

"When  the  proceedings  are  prose- 
cuted before  any  Justice  of  the 
peace,  at  the  instance  of  the  in- 
jured party,  for  the  disturbance 
of  the  peace  of  a person,  or  for 
libel  or  slander,  or  for  any  tres- 
pass against  the  person  or  property 
of  another,  not  amounting  to  a fel- 
ony, except  for  petit  larceny,  the 
name  of  sueh  injured  party  shall  be 
entered  by  the  Justice  on  his  docket 
as  a prosecutorj  and  if  the  defend- 
ant shall  be  discharged  or  acquitted, 
suoh  prosecutor  shall  be  adjudged  to 
pay  the  costa  not  otherwise  adjudged] 
and  in  every  other  case  of  acquittal, 
if  the  Justice  or  Jury  trying  the  case 
shall  state  in  the  finding  that  the 
prosecution  was  Malicious  or  without 
probable  cause,  the  Justice  shall 
enter  Judgment  for  costs  against  the 
prosecution  or  party  at  whose  Instance 
the  Inf onset ion  was  filed,  and  shall 
issue  execution  therefor,  but  in  no 
case  shall  the  prosecuting  attorney 
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be  liable  for  oosts,  In  other 
cases  of  discharge  or  aoqplttal 
the  eoete  shall  be  paid  by  the 
county,  except  when  the  prosecution 
is  commenced  by  complaint  and  the 
prosecuting  attorney  declines  to 
file  information  thereon,  in  which 
ease  the  proceedings  shall  be  dis- 
missed at  the  cost  of  the  party 
filing  the  complaint. " 


Section  3510: 


i » 


"When  the  Information  is  based  on 
an  affidavit  filed  with  the  clerk 
or  delivered  to  the  proseouting 
attorney,  as  provided  for  in  section 
3503*  the  person  who  made  such  af- 
fidavit shall  be  deemed  the  pros- 
ecuting witness,  and  in  all  cases 
in  which  by  law  an  Indictment  Is  re- 
quired to  be  Indorsed  by  a prosecutor, 
the  person  who  makes  the  affidavit 
upon  which  the  information  Is  based, 
or  who  verifies  the  information, 
shall  be  deemed  the  prosecutor;  and 

;ion  shall  fi 


In  case  the  prosecute 


fail 


from  any  cause,  or  the  defendant 
shall  be  acquitted,  such  prosecuting 
witness  or  prosecutor  shall  be  liable 
for  the  costs  In  the  ease  not  other- 
wise adjudged  by  the  court,  but  the 

IF* 


The  general  rule  as  to  the  necessity  for  specific 
authority  to  tax  costs  Is  found  In  the  quotations  from  the  two 
followirqc  oases: 

State  ex  rel.  Wilder,  197  Mo.  27,  l.c.  32  (1906): 
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M7or  many  years  this  court,  in 
obedience  to  strict  statutory 
provisions,  has  sedulously  main- 
tained that  no  costs  can  be 
taxed  except  such  as  the  law  In 
terms  allows." 

City  of  Oreenvllle  v.  Farmer,  195  Mo*  App.  209,  1«  c. 
211  (1917)* 


"It  la  the  well  settled  law  of 
this  State  and  the  country  at 
large  that  the  right  to  tax  costs 
Is  purely  made  by  statute)  no 
such  right  existed  at  oosnon  lawj 
and  unless  there  is  a statute 
authorising  the  taxing  of  costs 
against  the  plaintiff,  the  order 
of  the  circuit  court  is  erroneous." 


Zt  Is,  therefore,  the  opinion  of  this  office  that  neither 
the  state  nor  county  Is  liable  for  the  costs  of  the  above  prelim- 
inary hearing  wherein  the  defendant  was  released. 


Respectfully  submitted. 


FRANKLIN  E.  REAGAN 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


OPINION:  COUNTY  OOUR9S  - SALARIES  OF  COUNTY  COURT  JUDGES.  ELECTED 
^ ln  1930^  1932  and  1934  _ H0W  ASCERTAINED. 


, s/ 

\ 

January  26,  1934. 


Honorable  Cuas.  U.  Hardin 
County  Court  Judge 
De  Soto,  Missouri. 


Dear  sir: 


*e  hare  your  inquiry  of  January  17, 

stating: 

»I  am  writing  you  for  an  opinion 
on  3eo.  7892  relating  to  County 
Courts  constituting  B ard  of  road 
overseers  in  oertain  counties. 

Jefferson  County  has  about  five 
times  the  required  mileage  of  hard 
surfaced  roads  and  prior  to  last 
year  had  acre  than  25  Billion  dol- 
lars of  taxable  wealth.  The  popu- 
lation according  to  the  last  U.  3. 
census  was  about  28000.  However 
prior  to  that  census  all  other 
Jefferson  County  officers  were 
serving  a population  determined 
by  3eo.  11808.  which  ran  the  popu- 
lation as  high  aa  sixty  five  thou- 
sand. My  question,  your  Honor, 
is  whether  or  not  the  county  oourt 
could  use  the  eane  Sec.  for  deter- 
mining the  counties  population. for 
proof  of  our  olaia  for  the  Salary 
provided  for  in  3eo.  7892.  • • 

For  convenience,  we  will  divide  this  opinion  in- 
to the  following  divisions: 
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1.  Salaries  of  Oounty  Judges  elected  in 

1930. 

2.  Salaries  of  Oounty  Judges  sleeted  in 

1933. 

3.  Salaries  of  0>unty  Judges  elected  in 

1934. 


Oounty  judges,  sleeted  at  the  general  election 
in  1930,  took  office  on  January  1.  1931  - Section  3073,  R. 

S.  1929.  The  dietriot  judges  under  this  section  were 
elected  for  two  year  terms  and  the  presiding  judge  for  a 
four  year  tern. 

The  salary  of  each  oounty  judge  for  his  entire 
tara  is  to  be  determined  by  the  law  in  force  at  the  time 
he  took  office,  January  1,  1931.  Briefly  these  statutes 
are  as  follows i 

Section  3093  - R.  3.  1939, 

Section  7893  - R.  3.  1939. 

These  statutes  dsflnltely  fix  the  compensation  a 
oounty  judge  is  entitled  to  receive  for  his  full  term.  In 
oounties  with  a population  of  less  than  fifty  thousand,  he 
shall  receive  a salary  of  five  dollars  per  day  for  each 
day  necessarily  engaged  in  holding  court.  In  all  counties 
containing  a population  of  more  than  fifty  thousand  and  less 
than  sixty  thousand,  end  which  under  the  terms  of  Section 
7893,  R.  8.  1939,  also  oontain  mors  than  two  hundred  miles 
of  macadamised  or  rock  public  roads,  and  which  also  had  a 
total  taxable  wealth  of  ower  twenty-five  million  dollars 
and  not  containing  a city  of  the  first  olass,  the  county 
judge  shall  receive  five  dollars  per  day  for  eaeh  day  neces- 
sarily engaged  in  holding  oourt , plus  a salary  of  twelve 
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hundred  dollars  per  year  ae  & member  of  the  Board  of  Road 
Overseers.  In  all  counties  containing  a population  of  over 
sixty  thousand  and  less  than  ninety  thousand  inhabitants, 
the  oounty  court  Judge  la  to  receive  the  salary  provided  for 
in  Section  3092,  R.  1.  1939. 

The  method  of  determining  the  population,  under 
either  of  the  above  statutes,  is  found  in  Seotlon  11808, 
which  reads  as  follows: 


"For  the  purpose  of  determining  the 
population  of  any  oounty  in  this 
8 tats , as  a basis  for  ascertaining 
the  salary  of  any  county  offloer 
for  any  year,  or  the  amount  of  fees 
he  may  retain,  or  the  amount  he 
shall  be  allowed  to  pay  for  deputies 
or  assistants,  the  highest  number 
of  votes  oast  at  the  last  previous 
general  election,  whether  heretofore 
or  hereafter  held  in  such  oounty, 
for  any  office,  shall  be  multiplied 
by  five,  and  the  result  shall  be 
considered  and  held  for  the  pur- 
pose aforesaid  ae  the  true  population 
of  eueh  county. 


The  lav  fixing  the  salary  of  a oounty  Judge  can- 
not be  altered  or  changed  so  eg  to  lncrsase  or  decrease  his 
salary  during  his  term.  Artie; e VI.,  Section  36  of  the  Mis- 
souri Constitution  pruvldss: 

"In  eaoh  oounty  there  shall  be  a oounty 
oourt,  which  shall  os  a court  of  record, 
end  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  ae 
may  be  prescribed  by  law.  The  court 
shall  consist  of  one  or  more  Judges, 
not  exceeding  three,  of  whom  the  probate 
Judge  may  be  one,  as  may  be  provided 
by  law." 


Artioie  VI.,  9eotlon  33,  of  the  Missouri  Constitution  pro- 
vides: 


"The  judges  of  the  Supreme,  Appellate 
and  Circuit  Courts,  and  of  all  other 
oourte  of  record  receiving  a salary, 
shall,  at  stated  times,  receive  such 
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compensation  for  their  serrioes 
as  Is  or  aay  be  prescribed  by 
law;  but  It  shall  not  be  increased 
or  diminished  during  the  period 
for  which  they  were  eleoted.” 

nfhile  the  law  fixing  the  county  oourt  judge's 
salary  cannot  be  so  altered  or  changed  so  as  to  increase 
or  diminish  his  compensation  during  the  tern  of  office, 
his  salary  is  primarily  determined  by  the  size  of  his 
county,  and  his  oounty  may  pass  froa  one  class  to  another 
in  population;  that  is,  the  population  of  the  oounty  may 
be  increased  or  decreased  by  an  inters ening  general  eleotlon 
held  during  his  tern  ofoffice.  Under  such  olrounetanoee. 
the  compensation  of  the  oounty  Judge  may  be  changed  - either 
raieed  or  lowered  due  to  the  fact  that  his  oounty  has  passed 
froa  one  population  to  a higher  or  lower  population.  This 
principle  le  fully  recognized  in  state  ex  rel.  Moss  ▼. 
Hamilton,  360  8.  W.  466  (1934). 


XI. 


aiLAHlHS  OF  OcPHTT 
JUPQE&  iff 


Oounty  judges,  taking  off lee  January  1,  1933,  are 
drawing  ooar>ensation  under  Section  7892,  R.  a.  1929,  and 
Laws  of  1931,  page  190.  The  1931  Legislature  repealed 
Seotlon  3092,  R.  S.  1929,  and  enaoted  a new  seetion  In  lieu 
t acre of,  the  only  change  made  was  the  substitution  of  serenty- 
flwe  thousand  inhabitants  for  the  figure  sixty  thousand  inhabi- 
tants in  the  old  seetion.  These  two  sections  definitely  fix  the 
law  for  the  compensation  of  oounty  judges  during  their  entire 
term  of  offlos. 


Under  these  sections,  in  oountles  of  less  than 
fifty  thousand  population,  the  compensation  is  fixed  at  firs 
dollars  per  day  for  eaoh  day  neoessarlly  engaged  in  holding 
oourt.  Xn  oountles  of  fifty  thousand  population  and  lees 
than  seventy-flYC  thousand  population,  and  whloh  hare  more 


Hon.  Ohae.  M.  Hardin 


-5- 


1/26 


than  two  hundred  miles  of  mao&dcuslsed  or  rook  public  roads, 
and  a total  taxable  wealth  of  over  twenty-five  million  dol- 
lars, and  not  containing  a city  of  the  first  olass,  the  o com- 
pensation is  fixed  at  five  dollars  per  day  for  eaoh  day  neces- 
sarily engaged  in  holding  oourt,  plus  a salary  of  twelve  hun- 
dred dollars  per  year  as  ■ saber  of  the  Board  of  Bond  Overseers. 
And,  in  all  counties  containing  a population  of  seventy-five 
thousand  and  lees  than  ninety  thousand  inhabitants,  a specific 
salary  of  twenty-five  hundred  dollars  per  year  is  fixed  by 
the  Laws  of  1931,  at  page  190. 

The  population  is  to  be  ascertained  under  the  nr  en- 
visions of  Section  11808,  R.  3.  1939,  set  out  in  full  above. 
The  total  votes  oast  in  the  general  election  of  1933  would 
be  used  to  determine  the  salaries  for  the  years  1933  and  1934. 


III. 


These <f fleers  will  take  offloe  January  1,  1935, 
and  their  compensation  will  be  fixed  by  Section  7892,  R.  S. 
1929,  and  Laws  of  1933,  page  304,  page  309,  and  page  370. 

Under  these  statutes,  in  counties  of  less  than 
fifty  thousand  population,  a county  judge  would  be  entitled 
to  the  five  dollar  per  diem.  Xn  counties  containing' fifty 
thousand  and  less  than  seventy-five  thousand  population,  with 
two  hundred  miles  of  macadamized  or  rook  publlo  roads,  and 
with  an  assessed  valuation  of  twenty-five  million  dollars,  and 
not  containing  a city  of  the  first  olass,  the  compensation 
of  the  county  judge  is  fixed  at  twelve  hundred  dollars  per 
year,  in  addition  to  the  five  dollar  per  day  paid  him  for  eaoh 
day  necessarily  engaged  in  holding  court.  Xn  all  counties  con- 
taining seventy-five  thousand  and  less  than  ninety  thousand 
inhabitants,  the  oaunty  judge  will  receive  a salary  of  twenty- 
five  hundred  dollars  per  year. 

The  population  for  paying  the  county  judge  is  fixed 
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by  Section  3092-A , Lavs  1933,  page  209,  which  is  as  fol- 
lows: 


•Sec.  3093a.  Last  decennial  census 
to  determine  population.  - That  the 
number  of  inhabitants  of  any  county 
for  the  purpose  of  the  above  section 
2093  shall  be  ascertained  by  the 
last  decennial  census  of  the  United 
3tates.* 


The  previous  section,  11808  - R.  S.  1939,  basing 
the  population  upon  five  times  ths  last  geasral  election 
vote  has  been  repealed  and  a new  section  enacted  in  lieu 
thereof,  common  lave  of  Missouri,  1933,  page  370,  vhich 
reads  as  follovsi 

"See.  11808.  Last  decennial  census  to  de- 
termine population.  - The  l&et  previous 
deoennlai  census  of  the  United  3tates 
shall  be  the  baais  for  determining  the 
population  of  any  county  in  this  state, 
for  the  purpose  of  ascertaining  the  salary 
of  any  county  officer  for  any  year,  or 
the  amount  of  fees  he  may  retain,  or  the 
amount  he  shall  be  alloved  to  pay  for 
deputies  or  assistants. 


ssmmssu 

It  is  therefore  the  opinion  of  this  office  that 
the  method  of  determining  the  population  for  the  purposes  of 
Sections  7892  and  3093,  R.  S.  1939,  for  the  purpose  of  as- 
certaining the  amount  of  compensation  the  eounty  judge  le 
entitled  to  receive  for  the  years  1931,  1933,  1933  and  1934, 
ie  to  be  determined  under  the  provisions  of  Section  11808, 

R.  3.  Ho.  1939,  namely  by  multiplying  the  total  number  of 
votes  cast  at  the  last  preceding  general  eleetlon  by  five; 
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that  the  compensation  of  county  judges  f or  the  years 
1936  and  1936,  is  to  be  based  upon  a population  ascertained 
by  the  last  (1930)  decennial  census  of  the  United  States. 


Yours  very  truly. 


J^UlllLlN  li.  REACUfl 
Assistant  Attorney-General. 


APPROTKD: 


mTRnmm — 

Attorney-General . 


JIH/J 


; \\  \ 

ELECTIONS:  City  election  not  a general  election  within 
the  meaning  of  the  Constitution 


January  31,  1934. 


Hon.  Robert  V.  Hawkins, 
Prosecuting  Attorney, 
Carut hers villa,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following  state  of  facts: 

”1  an  greatly  concerned  and  in  fact 
have  had  many  and  divers  inquiries 
relative  to  the  construction  of 
section  44-A*»l  of  Senate  Bills  Nos. 

6,  21,  22,  23,  24  and  23  and  particu- 
larly that  part  of  said  section  be- 
ginning with  line  25  on  page  23  of 
said  aot  as  follows:  ’Provided,  that 
no  suoh  elect ion  held  under  the  pro- 
visions of  this  section  shall  take 
place  on  any  general  elect! on  day, 
or  within  sixty  days  of  any  general 
election  held  under  the  constitution 
and  laws  of  this  state,  so  that  such 
elections  as  are  held  under  this  section 
shall  be  special  elections,  and  shall 
be  separate  and  distinct  from  any  other 
election  whatever.* 

I request  that  your  office  construe  the 
above  for  me  and  state  in  your  opinion 
whether  or  not  a city  election  is  under 
the  constitution  and  laws  of  this  state 
a general  election  within  the  meaning  of 
the  constitution  and  law,  and  other  further 
construction  which  you  may  desire  to  offer 
upon  the  above  said  section  set  out,  will 
be  duly  appreciated  by  me.” 
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X. 

A city  election  13  not  under  the  Con- 
st itutl on  and  Laws  of  this  state  a 
ren  ral  election^ 

Article  VIII,  Sec.  1 of  the  Constitution  of  Missouri 

provides: 

"The  general  election  shall  be  held 
biennially  on  the  Tuesday  next  fol- 
lowing the  first  Monday  in  November 
of  each  even  year;  but  the  General 
Assembly  may,  by  law,  fix  a different 
day— two-thirds  of  all  members  of  each 
house  consenting  thereto." 

Section  655 , H.S.  Mo.  1929,  providing  for  rules  for  construing 
statutes,  provides  in  part: 

"♦♦♦♦the  term  ’general  election’ 
refers  to  the  election  required  to 
be  held  on  the  Tuesday  succeeding 
the  first  Monday  of  November, 
biennially.****" 

Fortunately,  the  case  of  The  State  v.  Gearcy,  39  Mo.  \pp.  393 
construes  a similar  provision  of  the  local  option  law  of  1888.  The 
court  said  (l.c.  403-6): 


"It  Is  next  objected  that,  whereaB, 
according  to  the  law  in  force  at  the 
time  when  this  election  was  ordered 
and  held,  a general  school  election  In 
all  the  counties  of  the  state  was  re- 
quired to  be  held  on  the  first  Tuesday 
in  April,  whioh  wa3  the  second  day  of 
that  month,  and  whereas  the  election 
ordered  by  the  county  court  on  the 
question  of  local  option  was  held  on  the 
eleventh  of  February,  which  was  within 
sixty  days  of  the  election  of  school 
directors,  the  election  on  the  question 
of  looal  option  was  void  under  the  terms 
of  the  statute.  The  provision  of  the 
statute  relating  to  elections  on  the 
question  of  local  option  outside  of  the 
corporate  limits  of  any  city  or  town  are 
’that  no  such  election,  held  under  the 
provisions  of  this  act,  shall  take  place 
on  any  general  election  day,  or  within 
sixty  days  of  any  general  election  held 
under  the  constitution  and  laws  of  this 
state,  so  that  elections  as  are  held 
under  this  act  shall  be  special  elections. 
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and  shall  be  asperate  and  dlstlnot  from 
any  other  eleotlon  whatever.*  The  Revised 
Statutes  of  1879  eontaln  this  general 
provision:  ’The  construction  of  all  statutes 
of  this  state  shall  be  by  the  following 
additional  rules,  unless  such  construction 
be  plainly  repugnant  to  the  Intent  of  the 
legislature,  or  of  the  context  of  the  same 
statute.  ******Slxteenth,  the  term  'general 
election'  refers  to  the  eleotlon  required 
to  be  held  on  the  Tuesday  succeeding  the 
first  Monday  of  November  biennially.*  R1S. 
1879,  section  3126.  This  shows  that  the 
school  election  required  to  bo  ield~ln  April 
was  not  a * gen era!  election'  within  We 
meaning  of  t e local  option  statute,  and 
this  disposes  of  this  assignment  of  error." 


CONCLUSION 

In  view  of  the  foregoing,  we  conclude  that  a city  election 
Is  not  within  the  meaning  of  the  Liquor  Control  Aet  providing 
"that  no  such  election  held  under  the  provisions  of  this  seotlon 
shall  take  place  on  any  general  election  day  or  within  sixty  days 
of  any  general  election  held  under  the  Constitution  and  laws  of 
this  state.  * ♦ *• 


Respectfully  submitted. 


JOHN  W.  EOFFHAN,  Jr., 
Assistant  Attorney  General. 


APPROVED: 


R5?  vMVmidt,  ’ 

Attorney  General. 


OPINION: 


f t 

SPECIAL  ROAD  OOMMI  SSI  ONERS:  County  Court  without  authority 

to  eleot  commissioners,  aftsr 
City  in  District  has  oeased 
to  exist  aa  auoh. 


Fabruary  14,  1934.  X ' 


Honorable  Robart  V.  Hawkins 
Proseouting  Attorney 
Psmiscot  County 
C&ruthersville,  Missouri. 


Dear  Six: 


Ve  have  your  request  of  January  36,  1934,  for 
an  opinion  concerning  Article  9,  Chapter  42,  R.  3. 
Missouri,  1939,  and  election  of  Commissioners  for 
Special  Road  District.  Your  request  is  as  follows: 


"For  the  paat  four  or  fire  years 
the  City  of  Bragg  City  has  ceased 
to  function  aa  a Municipal lty,  that 
is,  it  has  ceased  to  eleot  a mayor 
and  has  oeased  to  eleot  any  other 
city  officials,  and  at  the  present 
time  has  no  one  acting  as  mayor  or 
members  of  the  board  of  aldermen. 

"The  question  now  arises:  How  are 
the  Commissioners  of  Bragg  City 
Special  Road  District  to  be  elected? 
You  will  observe  Section  8026  says 
that  the  members  of  the  oounty  court, 
together  with  the  mayor  and  members 
of  the  city  council  of  the  city  shall 
meet  and  eleot  the  commissioners.  The 
oounty  court  now  takes  the  position 
that  since  there  is  no  city  council  in 
Bragg  City  that  the  oounty  court  is 
without  power  to  appoint  these  com- 
missioners. 

"There  are  several  thousand  dollars 
of  bonded  indebtedness  owing  by  Bragg 
City  Special  Road  District.  It  is 
therefore  very  neoessary  that  its 
functions  be  continued  by  the  election 
of  commissioners.'' 
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It  appears  that  the  road  commissioners  elected 
by  the  Mayor  and  council  of  Bragg  City  and  the  County 
Court  hold  office  until  their  successors  are  elected 
and  qualified  under  the  prorieions  of  Section  8036  R.  S. 
Mo.  1929. 

A mayor  and  councilman  of  a city  each  has  one 
rote  in  the  election  of  road  commissioners.  State  ex 
inf,  v.  never.  13  8.  f.  (3d)  489.  Since  the  county 
court  is  coapoaed  of  three  members,  the  mayor  and  city 
councilman  aa  a general  rule  constitute  a majority  of 
the  electing  tribunal  which  elect  the  road  commissioners 
under  and  by  virtue  of  the  provisions  of  Section  8036, 
supra. 


The  road  distrlot  over  which  the  road  commis- 
sioners exercise  their  authority  is  eomposed  of  territory 
which  includes  ths  city,  town  or  villags  of  less  than 
100.000  inhabitants.  This  requirement  ie  found  in  Section 
8034,  R.  3.  Mo.  1929. 


We  find  no  authority  transferring  the  power  of 
the  mayor  and  city  council  to  the  county  court  upon  the 
termination  of  the  off iocs  of  Mayor  and  Council. 

' 4 

It  is  therefore  the  opinion  of  this  offies  that 
the  county  court  is  without  authority  to  elect  road  com- 
missioners. Those  already  in  offiee,  ae  heretofore 
pointed  out,  hold  offiee  until  their  successors  are  elected 
and  qualified.  Under  this  provision  of  the  law,  there 
can  be  no  vacancy  in  the  office  of  road  commissioner  and 
it  is  now  well  settled  that  a term  of  office  which  runs 
for  a specified  tine  and  then  "until  the  successor  is 
elected  and  qualified"  is  a valid  provision.  State  ex 

T5T 

State 


.«  Robinson.  38  Mo.  192j  State  ex  inf.  Prow  v. 
t"Uo.  513;  state  ex  rel.  v.  BoeoEerT  56  Mo.  17; 
U ex  r ejLt.  t.  BjggRre.,  104  Mo.  3*6. 


Insofar  as  the  aut standing  bonds  are  concerned, 
road  commissioners  are  not  necessary  for  the  payment  or 
either  principal  or  interest  on  those  bonds  since  a 
complete  scheme  for  the  payment  of  such  bondf,  even  after 
the  termination  of  a special  road  district,  has  been 
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provided  ia  Section  8058,  R.  s.  Ho.  1929. 


Respectfully  auboitted. 


/ha  NX  LIN  ic.  PJSAQAH 

Assistant  Attorasy-oensral. 

approved: 
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TAXATIo  •* Taxpayer , through  his  mistake,  paying  taxes  on  ..and  which 
be  does  not  own,  may  not  recover  back  Sv.ch  taxes  maid 
voluntar  ily. 


: -rc:i  3,  3.934. 


Hr.  tfill  H.  Hargus, 
Prosecuting  Attorney, 
Harrisonvil Le , llirp-mri. 

Dear  Sir: 


fuel 


Te  are  acknowledging  receipt  of  your  letter  in 
which  you  inouire  as  follows: 

"I  would  appreciate  a ruling  on  the 
following  facts. 

A has  paid  drainage  district  tax  on 
three  acres  of  land  for  a period  of 
fifteen  years  without  protest.  He 
now  learns  that  the  land  prior  to  the 
drainage  district  tax  was  condemned 
for  road  purposes  and  he  has  never 
been  the  owner  of  same.  The  tax 
money  which  has  been  collected  wee 
deposited  in  a fund  to  be  used  en- 
tirely and  exclusively  for  principal 
and  interest  on  the  bonds  of  the 
district  and  it  has  all  been  expended 
for  such  payments. 

7ill  you  please  advise  as  to  whether 
or  not  A can  set  off  this  overpay- 
ment of  taxes  against  his  current 
taxes  and  future  taxes?" 

In  37  Cyo.  page  1178,  the  rule  regarding  the 
recovery  of  taxes  paid  voluntarily  ie  stated  as  follows: 

"Whatever  nay  be  the  ground  upon  which 
objection  to  a tax  or  to  the  assessment 
of  it  may  be  made,  it  is  a well  settled 
general  rule  that  if  the  tax  is  paid  by 
the  person  assessed  voluntarily  and 
without  compulsion  it  cannot  be  recovered 
back  in  an  action  at  law,  unless  there 
is  some  constitutional  or  statutory  pro- 
vision expressly  or  i.  pliedly  giving 
him  such  right  although  the  tax  is  paid 
without  compulsion. 

A payment  is  voluntary,  in  the  sense 
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that  no  action  lies  to  recover  batik  the 
a.'ount,  not  only  There  it  ie  made  will Ing- 
ly  end  without  objection;  but  in  all 
cnees  where  there  is  no  compulsion  or  duress 
nor  any  necessity  of  making  the  payment  as 
a "senna  of  freeing  the  person  or  property 
from  legal  restraint  or  the  grasp  of  legal 
process.  Hence  a payment  made  in  pursuance 
of  a bargain  or  compromise  between  the 
taxpayer  end  the  state  or  municipality  is 
voluntary,  and  so  is  a payment  of  tares 
levied  \mder  a void  statute,  since  the 
citizen  should  know  that  its  invalidity 
is  a complete  defense  and  that  he  could 
not  be  coerced  into  making  payment.  3o 
also  where  there  has  been  no  demand  for 
the  taxes,  no  steps  taken  to  enforce  t'*eir., 
and  no  nressure  exerted  to  compel  their 
payment.  A payment  made  ' erely  to  save 
the  nrooerty  from  beina  returned  delin- 
quent is  voluntary,  and  so  is  one  Hade 
to  prevent  the  sale  of  land  for  an  illegal 
tax.  On  the  other  hand,  money  illegally 
exacted  as  a condition  of  redeeming  lends 
from  tax-sale  is  not  paid  voluntarily, 
and  a payment  by  a bank  of  illegal  taxes 
upon  the  shares  of  its  stock,  without  con- 
sent of  the  owners,  is  not  voluntary. 

Taxes  voluntarily  paid  under  a .is take 
of  law  cannot  be  recovered  back,  whether 
the  mistake  be  as  to  the  validity  of  the 
statute  under  which  they  re  levied,  the 
legality  of  the  as  see  ament , or  the  legal 
liability  of  the  person  or  property.  But 
it  is  sometimes  held  that  there  may  be  a 
recovery  if  the  mistake  is  one  of  feet, 
particularly  If  made  by  the  revenue  officers 
in  the  form  of  a statement  to  the  taxpayer 
or  in  taking  3ome  official  action  on  the 
correctness  of  which  the  latter  hae  a 
right  to  rely,  although  it  is  otherwise 
where  the  mistake  is  mad e by  the  taxpayer 
himself,  and  is  the  result  of  his  neglect 
of  some  legal  duty,  or  where  the  facts 
which  would  hwvc  shown  the  mistake  were 
within  hi 8 own  possession  or  within  his 
reach." 

In  Mathews  v.  The  City  of  I ansae,  BO  o.  376,  our 
Supreme  Court  has  the  following  to  cay  about  the  recovery  of 
taxes  paid  by  the  mistake  of  the  taxpayer* 

"Under  the  statute  then  in  force  the  assess- 
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meat  of  taxes  on  real  property  wsa  not 
a persons!  tsx  against  the  o^er.  The 
assessment  w s rssd.c  on  the  land  itself 
by  its  numbers,  regardless  of  mho  \ 

its  owner.  It  was  not  the  duty  of  the 
collector  to  look  tin  tve  o«^er  or  a only 
to  him  for  the  taxes.  The  tax  by  law 
became  due  and  payable  at  certain  pre- 
scribed periods,  and  it  was  the  duty  of 
the  owner  to  go  to  the  collector,  or 
send  some  one,  and  pay  this  t**x  assessed 
on  the  land  as  such.  To  the  collector 
in  hie  testimony  but  stated  a legal 
truth  in  saying  that  he  had  no  O'meem 
ns  to  who  wen  the  owner  of  e given  lot 
or  tract  of  lend.  He  war  receiving  the 
tax  imposed  on  the  given  lot  ae  such.  It 
may  be  conceded  that  if  Harriman  had  gone 
to  the  col’ector  and  state'1  that  he  had 
oome  to  pay  the  tax  assessed  on  nlain- 
tiff’e  land,  trusting  to  the  collector 
to  look  up  the  numbers,  and  this  the 
collector  undertook  to  do,  and  furnished 
the  wrong  numbers , and  the  arent  had 
thereupon  made  payment  on  the  belief 
of  the  correctness  of  the  lots,  this  would 
have  been  a case  of  mutual  mistake , or  at 
least  one  in  which  the  plaintiff  would  have 
a clear  equity  of  restitution,  Hut  the 
proof  here  is  that  without  any  word  or 
act  of  the  collector  inviting  the^to, 
the  agent  of  plaintiff,  not  depending 
on  the  collector  for  the  land  assessed 
against  his  principal,  presented  his  own 
nrenared  list  to  the  collector  *and  told 
bin  to  sake  out  a race lot  for  the  taxes 
due  ur>on  said  list.  * suoh  a case  the 
collector  hod  to  look  simply  to  the  num- 
bers of  the  lots  thus  furnished  to  ascertain 
the  amount  of  taxes  assessed  thereon.  This 
he  did  as  invited  by  the  plaintiff,  and 
received  the  money  without  mention,  as 
it  was  due  the  oitv.  There  is  the  evidence 
in  all  this  to  give  color  even  to  any  mis- 
take or  misrepresentation  as  to  any  mater- 
ial fset  on  the  pert  of  the  collector"*  He 
wns  pursuing  the  statute  receiving  the  tax 
due  on  the  lots  as  euoh,  regardless  of  who 
the  owner  was.  The  money  received  was  justly 
owing  to  the  city,  was  a charge  on  the  lots, 
and,  therefore,  it  cannot  be  affirmed  that 
it  is  unconscionable  for  the  cit”  to  hold 
it.” 

Nothing  appears  in  your  letter  which  indicates  that 
the  collector  in  any  way  contributed  to  the  mistake,  it 
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apparently  wan  the  rsistafce  of  the  taxpayer  and  the  payment 
n 8 1 be  deeoed  voluntary.  Under  the  foregoing  authorities, 
taxes  paid  voluntary  by  a taxpayer  ".ay  not  be  recovered. 
Since  the  taxpayer  could  not  briny  an  -•ction  to  recover 
this  wney  from  the  county,  he,  of  course,  would  have  no 
ripht  to  offset  the  amount  prid  afrainst  taxes  which  he 
now  bwes,  In  order  for  him  to  offset  he  ’list  have  a 
valid  claim, which  he  does  not  hpve  on  the  foots  in  your 
letter. 


It  is  therefore  theor inion  of  this  Per>art*:'ent 
that  -diere  the  taxpayer,  through  his  sole  rlstahe,  volun— 
tnrly  pays  taxes  upon  land  which  he  does  not  own,  he 
nay  not  recover  the  anount  paid,  nor  nay  he  offset  the 
a cunt  -»rid  against  present  or  future  taxes  owed  by  him. 


Very  truly  vours, 

FTUSr  S.  Him. 

Assistant  Attorney  General. 


APih^vrj: 


Attorney  General. 


COv  rY  ACT: 


LIQUOR  CONTROL  ACT:  Funds  derived  from 
sale  of  county  licenses  to  be  paid  into 
General  Revenue  Pund  and  appropriated 
to  the  different  classes  according  to 
requirements  of  the  budget. 


Honorable  Robert  W.  Hawkins 
Prosecuting  Attorney  Pemiscot  County 
Caruthersvllle 'Missouri 


Dear  i»r.  Hawkins: 


This  Department  Is  In  receipt  of  your  letter 
of  >arch  12,  1934,  in  which  you  request  an  opinion  as  to 
the  following  state  of  facts: 

"The  County  Court  is  desirous  of 
knowing  how  the  License  money  col- 
lected under  ar.d  by  virtue  of  the 
Liquor  Control  Act  shall  be  used? 
i’hat  is,  could  the  court  apply  the 
money  to  the  fund  or  class  nost  in 
need;  or  would  the  County  Court 
have  to  pro-rate  the  money  to  the 
▼arlous  funds  or  classes?” 


Under  the  new  budget  Law  as  passed  by  the 
57th  General  Assembly  of  the  State  of  Missouri,  Laws 
Missouri  1933,  page  340,  all  receipts  of  the  County  are 
credited  to  the  general  fund  with  two  exceptions. 
Section  10  of  the  budget  Act  provides  in  part: 

"That  the  annual  budget  of  any 
county  shall  present  a complete 
financial  fund  for  the  ensuing 
budget  year." 


It  further  provides: 

"That  all  receipts  of  the  county 
for  operation  and  m&lntenance  shall 
be  credited  to  the  general  fund." 


The  two  exceptions  to  this  are,  *-he  special 
fund  for  the  special  tax  levy  for  roads  and  bridges,  and 
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the  different  funds  for  receipts  from  the  rale  of  bonds  or 
for  the  retirement  of  bond  Issues. 

The  financial  set-up  under  the  Budget  law  begins 
with  a General  Revenue  i-und.  The  county  court  then,  by  vir- 
tue of  Section  2 of  the  Budget  Act,  sets  aside  sufficient  sums 
for  the  proposed  expenditures  In  the  different  classes. 

Class  &lx  provides: 

"After  having  provided  for  the  fire 
classes  of  expenses  heretofore  speci- 
fied, the  county  court  may  expend  any 
balance  for  any  lawful  purpose.  Pro- 
vided, however,  that  the  county  court 
shall  not  incur  any  expense  under 
class  six  unless  there  is  actually  on 
hand  in  cash  funds  sufficient  to  pay 
all  claims  provided  for  in  preceding 
classes,  together  with  any  expense 
incurred  under  class  six." 


The  Liquor  Control  aet  of  the  State  of  .tfissouri 
went  into  effect  January  13,  1934.  The  County  Budget  Lav 
requires  that  on  the  first  day  of  February  of  each  year  the 
clerk  of  the  county  court  shall  prepare  certain  information  of 
which  the  following  is  a parti 

"Estimated  receipts! 

Other  revenue  (each  source  shall  be 
stated  separately)  estimated. 

Total  estimated  county  revenue  for 
the  current  year  from  all  sourcef. 

Ten  per  cent  shall  be  deducted  from 
total  for  delinquent  taxes  to  get 
the  net  amount  estimated  for  purposes 
of  budget. 

The  court  must  balance  its  estimated 
budget  for  fche  year  from  ThiTTlrsi  five 
classes  on  the  net  estimate. " 
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Section  8 of  he  oudget  Law  provides, 

"That  it  is  the  duty  of  the  county 
court  at  its  regular  February  term, 
to  go  over  the  estimates  and  revise 
and  amend  the  same  in  such  way  as 
to  promote  efficiency  and  economy 
in  county  government." 


Section  10  of  the  nudget  Act  provides  in  part, 

"That  the  budget  shall  set  forth  in 
detail  the  anticipated  income  and  other 
means  of  financing  the  proposed  expen- 
ditures." 


Inasmuch  as  the  Liquor  Control  Act  of  Missouri  became 
law  on  the  13th  day  of  January,  1934,  the  income  to  the  county 
by  reason  thereof  must  have  been  Included  In  the  budget  re- 
quired of  each  county  as  anticipated  Income. 

It  is  therefore  Impossible  for  this  department 
to  say  for  which  class  of  proposed  expenditure  the  county 
court  Intended  In  its  budget  to  use  the  funds  derived  from 
the  sale  of  county  licenses.  However,  there  is  no  doubt 
but  that  this  money  should  be  paid  into  the  General  Revenue  Fund 
and  appropriated  from  that  source  to  the  different  classes  accor- 
ding to  the  requirements  of  the  budget. 


Respeet fully  submitted. 


JQHB  «.  HOFFMAX,  Jr. 
Assistant  Attorney  General, 


APPKOV  ..Dr 
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Attorney  General. 
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~ vTvrTTONS-  Persons  qualified  to  vote  at  annual  schc  ol  elections 

£%2Z\  persona  ^^c^r^use,  « asylu*  at  public  expense 
cannot  vote. 


\ 
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April  6,  1934. 


Hon.  C.C.  Hayward, 
Representative  Shelby  County, 
Shelbina,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  April  5 wherein  you  reouest  an  opinion  regarding  three 
questions  pertaining  to  school  elections.  Tour  letter  is  as 
follows: 


"I  would  appreciate  it  very  much 
if  you  would  render  an  opinion  on 
the  following  questions: 

(1)  Who  are  regularly  qualified 
voters  in  an  annual  school  election? 

(2)  hat  are  the  regulations  and 
conditions  under  which  school  elec- 
tions are  held,  by  whom  conducted, 
how  are  the  judges  appointed,  place 
of  voting,  etc.? 

(3)  Can  residents  who  are  county 
lndigcnts,  l.e.,  persons  receiving 
assistance,  aid  or  contributions 
from  the  county  legally  vote?” 


I. 


The  persons  qualified  to  vote  at  the  annual 
election'  of  school  directors  and  school 
propositions  should  possess  the  same  quali- 
fications as  the  persons  permitted  to  vote 
in  the  county 'and  state  olectlons. 


We  shall  proceed  to  answer  your  questions  in  the 
order  presented,  the  first  one  being  "who  are  regularly  qualified 
voters  in  an  annual  school  election? 
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Sec.  9287,  R.S.  Mo.  1929,  Art.  3,  Chap.  57  under  the  title 
of "Laws  Applicable  To  Common  School*",  provides  as  follows: 

"The  government  and  control  of  the 
district  shall  be  vested  in  a board  of 
directors  composed  of  three  members, 
who  shall  be  citizens  of  the  United 
States,  resident  taxpayers  of  the  dis- 
trict, and  who  shall  have  paid  a state 
and  county  tax  within  one  year  next 
preceding  his,  her  or  their  election, 
and  who  shall  have  resided  in  this 
state  for  one  year  next  preceding  his, 
her  or  their  election  or  appointment, 
and  shall  be  at  least  twenty-one  years 
of  age.  Said  directors  shall  be  ehosen 
by  the  qualified  voters  of  the  distrlet 
at  the  time  and  in  the  manner  prescribed 
in  section  9283  of  this  article,  and 
shall  hold  their  office  for  the  term  of 
three  years,  and  until  their  successors 
are  elected  or  appointed  and  qualified, 
except  those  elected  at  the  first  annual 
meeting  held  in  the  district  under  the 
provisions  of  this  chapter,  whose  term 
of  office  shall  be  for  one,  two  and  three 
years,  respectively.  A oualified  voter 
within  the  meaning  of  this  chapter  shall 
be  any  person  who,  tinder  the  general  laws 
of  this  state,  would  be  allowed  to  vote 
in  the  county  for  state  and  county  offi- 
cers, and  who  shall  have  resided  in  the 
district  thirty  days  next  preceding  the 
annual  or  special  meeting  at  which  he 
offers  to  vote." 

We  call  your  attention  to  that  portion  of  the  statute  above 
quoted  which  states  "a  qualified  voter  within  the  meaning  of  this 
ohapter  shall  be  any  person  who,  under  the  general  laws  of  this 
state,  would  be  allowed  to  vote  in  the  county  for  state  and  county 
officers,  and  who  shall  have  resided  in  the  distrlet  thirty  days 
next  preceding  the  annual  or  special  meeting  at  which  ho  offers  to 
vote."  Although  the  above  section  is  under  the  laws  applicable 
to  common  schools,  your  question  deals  with  the  qualifications  of 
a voter  in  city,  town  and  consolidated  sohool  districts,  and  the 
fact  that  the  statute  uses  the  expression  "within  the  meaning  of 
this  chapter",  it  is  applicable  to  a qualified  voter  in  a city,  town 
or  consolidated  school  election  in  as  much  as  Chap.  57  also  Includes 
city,  town  and  consolidated  sohool  elections.  It  is  further  appli- 
cable to  Secs.  9328  and  9341,  Laws  of  Mo.  1933,  which  will  be  set 
out  under  your  Question  #2. 
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Haring  determined  by  See.  9387,  supra,  that  a person  to  he 
qualified  to  rote  in  the  annual  school  elections  should  hare  the 
same  qualifications  as  a voter  in  the  county  and  state  elections, 
ve  must  look  for  the  qualifications  of  such  voter  in  the  county  and 
state  elections.  See.  10178,  R.S.  Mo.  1929  sets  out  the  qualifica- 
tions and  is  as  follows: 

"Every  male  citizen  of  the  United  States 
and  every  male  person  of  foreign  birth 
who  may  have  declared  his  Intention  to 
become  a citizen  of  the  United  States 
according  to  law,  not  less  than  one  year 
nor  more  than  five  years  before  he  offers 
to  vote,  who  is  over  the  age  of  twenty-one 
years,  possessing  the  following  qualifica- 
tions, shall  be  entitled  to  vote  at  all 
elections  by  the  people:  First,  he  shall 
have  resided  in  the  state  one  year  imme- 
diately preceding  the  election  at  which 
he  offers  to  vote;  second,  he  shall  have 
resided  in  the  county,  city  or  town 
where  he  shall  offer  to  vote  at  least 
sixty  days  Immediately  preceding  the 
election;  and  each  voter  shall  vote  only 
in  the  township  in  which  he  resides,  or 
if  in  a town  or  city,  then  in  the  election 
district  therein  in  which  he  resides: 

Provided,  however,  that  no  officer,  soldier 
or  marine  in  the  regular  army  or  navy  of 
the  United  States,  shall  be  entitled  to 
vote  at  any  election  in  this  state;  and 
provided  further,  that  no  person  while 
kept  at  any  poorhouse  or  other  asylum 
at  public  expense,  except  the  soldiers1 
home  at  St.  James  and  the  confederate  horns 
at  Higgins vi lie,  nor  while  confined  in  any 
public  prison,  shall  be  entitled  to  vote 
at  any  election  under  the  laws  of  this 
state;  nor  shall  any  person  convicted  of 
felony  or  other  infamous  crime,  or  of  a 
misdemeanor  connected  with  the  exercise 
of  the  right  of  suffrage,  be  permitted  to 
vote  at  any  election  unless  he  shall  have 
been  granted  a full  pardon;  and  after  a 
second  ponviction  of  felony  or  other  in- 
famous crime,  or  of  a misdemeanor  connected 
with  the  exercise  of  the  right  of  suffrage, 
he  shall  he  forever  excluded  from  voting."  V 
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CONCLUSION 

According  to  Sec,  10178,  supra,  a person  qualified  to  vote 
In  an  annual  school  election  In  city,  town  and  consolidated  school 
districts  should  possess  the  following  qualifications,  and  no 
others: 

(1)  He  shall  reside  within  the  State  one  year 
immediately  preceding  the  election; 

(2)  He  shall  reside  In  the  county,  city  or 
town  sixty  days  imnediatoly  preceding  the 
election; 

(3)  He  shall  vote  In  the  town  or  city  in 
which  he  resides; 

(4)  If  an  officer,  soldier  or  marine  In  the 
Army  or  Navy  of  the  U.S,  he  shall  not  be 
entitled  to  vote; 

(5)  He  shall  not  be  entitled  to  vote  while 
kept  in  any  poorhouse  or  asylum  at  public 
expense,  except  soldiers'  homes; 

(6)  He  shall  not  be  entitled  to  vote  if  con- 
victed of  felony  or  other  infamous  crime. 

There  seems  to  be  no  qualifications  as  to  property  or  the  payment 
of  taxes. 


II. 

Laws  of  tlo,  1933,  p.  361,  Sec,  9341 
prescribes  the  manner  of  conductl ng 
elections  In  city,  town  arid  con- 
aolldated  school  districts. 

Your  seoond  question  asks  "what  are  the  regulations  and  con- 
ditions under  whloh  school  elections  are  held,  by  whom  conducted, 
how  Judges  are  appointed  and  place  of  voting",  Seo.  9341,  R.5.  Mo, 
1929  was  repealed  and  a new  section  known  as  Sec.  9341,  Laws  of  ?.'o. 
1933,  p.  381  enacted  in  lieu  thereof,  which  is  as  follows: 

"The  qualified  voters  of  such  town,  city 
or  consolidated  school  district  shall  vote 
by  ballot  upon  all  questions  provided  by 
law  for  submission  at  the  annual  school  meet- 
ings, and  such  election  shall  be  held  on  the 
first  Tuesday  in  April  of  each  year,  and  at 
such  convenient  place  or  places  within  the 
district  as  the  board  may  designate,  beginning 
at  7 o' dock  A.K.  and  dosing  at  6 o'clock 
P.M.  of  said  day.  The  board  shall  appoint 
three  judges  of  election  for  each  voting  place, 
and  said  judges  shall  appoint  two  clerks;  said 
Judges  and  derks  shall  be  sworn  and  the  elec- 
tion otherwise  conducted  in  the  same  manner  as 
the  elections  for  state  and  county  offioers 
and  the  result  thereof  certified  by  the  Judges 
and  clerks  to  the  secretary  of  the  board  of 
education,  who  shall  record  the  same,  and,  by 
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order  of  said  board,  shall  issue  certifi- 
cates of  election  to  the  persons  entitled 
thereto;  and  the  results  of  all  other 
propositions  submitted  must  be  reported  to 
the  secretary  of  the  board,  andby  him  duly 
entered  upon  the  district  records,  .ill 
propositions  subqiltted  at  said  annual 
meeting  may  be  voted  for  upon  one  and  the 
same  ballot,  and  necessary  poll  books  shall 
be  made  out  and  furnished  by  the  secretary 
of  the  boards  Provided,  that  In  all  cities 
and  towns  haring  a population  exceeding 
two  thousand  and  not  exceeding  one  hundred 
thousand  inhabitants,  In  counties  contain- 
ing not  less  than  two  hundred  thousand  nor 
more  than  four  hundred  thousand  inhabitants 
according  to  the  last  national  census, 
said  elections  may  at  the  option  of  the 
board  be  held  at  the  same  time  and  places 
es  the  election  for  municipal  offioers  and 
in  all  cities  and  towns  haring  a population 
exceeding  two  thousand  and  not  exceeding 
one  hundred  thousand  Inhabitants  in  other 
counties,  said  elections  shall  be  held  at 
the  same  time  and  places  as  the  election  for 
municipal  officers,  and  the  judges  and 
clerks  of  such  municipal  election  shall  act 
as  judges  and  clerks  of  said  school  election, 
but  the  ballots  for  said  school  election 
shall  be  upon  separate  pieces  of  paper  and 
deposited  in  a separate  ballot  box  kept  for 
that  purpose*  Should  suoh  school  district 
embrace  territory  not  included  in  the  limits 
of  such  city  or  town,  the  qualified  voters 
thereof  may  rote  at  such  voting  precinct  as 
they  would  be  attached  to,  provided  the  ward 
lines  thereof  were  extended  and  produeed 
through  such  adjoining  territory;  Provided, 
that  if  there  shall  be  any  other  Incorporated 
city  or  town  inoluded  in  such  school  dlstrlot, 
there  shall  be  at  least  one  polling  place 
within  such  other  incorporated  city  or  town 
and  said  school  election  shall  be  conducted 
within  the  limits  of  such  other  incorporated 
city  or  town  in  the  same  manner  as  hereinbefore 
provided  for  cities  or  towns  having  a population 
exceeding  2,000  and  not  exceeding  100,000 
inhabitants.  All  school  districts  in  cities, 
towns  and  villages  In  this  state  which  are  now 
or  which  may  hereafter  ha  under  special  charter 
shall  hereafter  hold  their  annual  school 
elections  on  the  first  Tuesday  in  April,  and 
the  members  of  the  boards  of  education  now  serv- 
ing in  such  districts  shall  continue  to  s eWve 
until  the  first  Tuesday  in  April  next  following 
the  expiration  of  the  terms  for  whioh  they  ware 
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elected  or  appointed,  and  until  their 
successors  are  elected  and  qualified. " 

Section  9328,  R.S.  Mo.  1929  deals  with  the  election  of  dir- 
ectors in  city,  town  and  consolidated  school  districts,  and  provides 
as  follows: 

"The  qualified  voters  of  the  district 
shall,  annually,  on  the  first  Tuesday 
of  April,  elect  two  directors,  who  are 
citizens  of  the  United  States  resident 
taxpayers  of  the  district,  and  who  shall 
have  paid  a state  and  county  tax  within 
one  year  next  preceding  their  election 
or  appointment,  and  who  shall  have 
resided  in  this  state  for  one  year  next 
preceding  their  election  or  appointment, 
and  shall  he  at  least  thirty  years  of 
age,  who  shall  hold  their  office  for 
three  years  and  until  their  successors 
are  duly  elected  and  qualified;  and  all 
vacancies  in  the  board  shall  be  filled 
for  the  unexpired  term." 

The  two  sections  above  quoted,  namely,  9341  and  9328,  supra, 
by  their  provisions  determine  that  elections  for  directors  and 
school  nuestions  and  propositions  shall  be  held  on  the  same  date,  l.e. 
the  first  Tuesday  in  April. 

The  attitude  of  the  Supreme  Court  on  questions  relating  to 
the  conduct  of  elections  is  set  out  in  the  decision  in  the  case  of 
Nance  v.  Kearbey,  251  Mo.  374.  The  Court  said  (l.e.  382,  383-384): 

"It  is  right  well  in  setting  out  to 
remind  ourselves  of  some  fundamentals, 
viz:  While  the  right  to  vote  is  not  a 
vested,  natural  right  in  a strict  sense, 
yet  it  is  a constitutional  right  in  those  . 
citizens  possessed  of  enumerated  consti- 
tutional qualifications.  (Constitution, 
art.  8,  sec.  2).  It  may  be  regulated  by 
statute  but  not  lightly  denied  or  abrogated. 

(Gass  v.  Zvans,  244  Mo.  l.e.  350;  Bowers 
v.  Smith,  111  Mo.  l.e.  55).  *No  power, 
civil  or  military,  shall  at  any  time 
interfere  to  prevent  the  free  exercise  of 
the  right  of  suffrage.1  (Constitution,  art. 

2,  sec.  9).  So  jealous  is  the  law  in  that 
behalf  that  voters  are  privileged  from 
arrest  at,  or  going  to  or  coming  from  the 
polls  except  for  treason,  felony,  or  breach 
of  the  peace.  (Constitution,  art  8,  sec.  4.) 

"The  very  taproot  and  reason  for  any  election 
at  all  among  a free  people,  is  that  the 
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the  majority  may  rule;  hence  there  are  two 
main  settled  and  uniform  rules  of  inter- 
pretation, thus: 

First:  Election  laws  must  be  liberally 
construed  in  aid  of  the  right  of  suffrage. 

(State  ex  rel*  ▼.  Hough,  193  Mo.,  l.c.  651; 

Hale  t.  Stimson,  198  Mo.  134).  The  whole 
tendency  of  American  authority  is  towards 
liberality  to  the  end  of  sustaining  the  hon- 
est choice  of  electors.  (Staokpole  v. 

Eallahan,  16  Mont.  40).  The  choice  of 
electors  must  be  judicially  respected,  un- 
less their  woioe  is  made  to  speak  a lie,  or  a 
result  radically  vicious,  because  of  a 
disregard  of  mandatory  statutory  safeguards. 

Second:  The  uppermost  question  in  applying 
statutory  regulation  to  determine  the  legality 
of  vote 8 cast  and  counted  is  whether  or  not 
the  statute  Itself  makes  a specified  irregu- 
larity fatal.  If  so,  courts  enforce  it  to 
the  letter.  If  not,  courts  will  not  be  astute 
to  make  it  fatal  by  judicial  construction. 

(Gass  v.  Evans,  244  Mo.  l.c.  353;  Kehl  v. 

Guion,  155  Mo.  76).  »Suoh  a construction*, 

(says  this  court,  speaking  through  Barclay,  J. , 
in  Bowers  v.  Smith,  111  Mo.  l.c.  55)  *of  a 
law  as  would  permit  the  disfranchisement  of 
large  bodies  of  voters,  because  of  an  error 
of  a single  official,  should  never  be  adopted 
where  the  language  in  question  is  fairly  sus- 
ceptible of  any  other.  (Wells  v.  utanforth. 
(1885),  16  Q.B.  Div.  245)*  Again  (pp.  61-2): 

*If  the  law  itself  declares  a specified  ifmeg- 
ularity  to  be  fatal,  the  courts  will  follow 
that  command  irrespective  of  their  views  of 
the  Importance  of  the  requirement.  (Ledbetter 
v.  Hall  (1876),  62  Mo.  422).  In  the  absence 
of  such  declaration,  the  judiciary  endeavor 
as  best  they  may  to  discern  whether  the  devia- 
tion from  the  prescribed  forme  of  law  had  or 
had  not  so  vital  an  Influence  on  the  proceedings 
as  probably  prevented  a free  and  full  expression 
of  the  popular  will.  If  it  had,  the  irregularity 
is  held  to  vitiate  the  entire  return;  other- 
wise it  Is  considered  immaterial." 

CONCLUSION 

In  view  of  See.  9341,  supra,  the  regulations  covering  the 
election  shall  be  as  follows: 
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(1)  The  election  shall  be  held  the  first 
Tuesday  in  April  of  each  year; 

(2)  The  place  of  holding  the  election 
shall  be  at  a convenient  place  or 
places  within  the  district  to  be 
designated  by  the  board; 

(3)  Voting  shall  be  from  7:00  of clock:  A.M. 
until  6:00  o’clock  P.K’.; 

(4)  The  board  shall  appoint  three  judges 
of  election  for  each  voting  place,  and 
the  judges  shall  appoint  two  clerks; 

(5)  In  all  other  respects  the  election 
shall  be  conducted  in  the  same  manner  as 
the  election  for  state  end  county 
officers,  and  the  results  there  of 
certified  by  the  judges  and  clerks  to 
the  Secretary  of  the  Board  of  Education. 


III. 

Persons  kept  in  the  county  poorhouse, 

_or  other  institution  or  asylum  at 
public  expense  are  disqualified  io 
vote  at  school  ejections. 

We  have  partially,  if  not  entirely,  answered  this  question 
under  the  authorities  cited  in  your  Question  /l.  Referring  to 
Sec.  10178,  R.S.  Mo.  1929,  quoted  under  Question  ffl,  you  will  note 
again  the  ouallflcatlons  of  a voter.  One  of  the  exceptions  men- 
tioned in  said  section,  and  the  only  one  whloh  might  relate  to  our 
cuestlon  here  is:  "Provided  further,  that  no  person  while  kept  at 
any  poorhouse  or  other  asylum  at  public  expense,  except  the  soldiers’ 
home  at  St.  James  and  the  Confederate  home  at  Hlgginsvllle  ***  shall 
be  entitled  to  vote  at  any  election  under  the  laws  of  this  state." 

This  portion  of  the  statute  is  discussed  in  a deolsion 
rendered  in  the  case  of  Hale  v.  Stims  n,  198  Mo.  134.  The  Court 
said  (l.c.  159-161): 

"In  this  connection,  it  will  be  seen  that 
the  person  must  be  kept  at  a poorhouse 
or  other  asylum  at  public  expense.  And 
can  it  be  said,  broadly  and  nobly,  that 
old  soldiers  are  kept  at  public  expense? 

The  deteruiination  of  this  case  does  not 
require  an  answer  to  this  question;  but, 
in  leaving  it,  matters  and  memories  obtrude 
themselves  of  no  light  significance.  In 
the  first  place,  a consideration  was  paid 
the  State  on  the  part  of  the  Toman’s  Relief 
Corps  of  the  Grand  Army  of  the  Republic 
under  the  aot  making  the  St.  James  Soldiers’ 

Home  a state  institution. 


******* 
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The  question  of  'public  expense'  must, 
furthermore,  be  viewed  in  the  light  that 
the  privilege  of  a home  in  the  evening 
of  their  days,  of  a chimney-corner,  of 
a hearthstone  (and  the  right  to  vote)  was 
bought  and  paid  for  with  a great  price  by 
the  inmates  and  their  comrades  in  arms. 

ho  at  this  late  day,  in  a piping  time  of 
peace,  will  measure  that  price  or  care  to 
bring  it  within  the  precision  of  a legal 
formula?  Those  men  and  their  comrades  in 
arms,  stalwart  then,  marched  and  counter- 
marched, mined  and  counter  ined,  dug, 
starved,  froze,  planned,  dared  and  fought 
through  four  years  of  civil  war  under  Lee, 
Johnson  and  Stonewall  Jackson— under  Grant, 
Sherman  and  Logan.  Some  of  their  comrades 
perished  in  battle,  on  the  lone  picket, 
on  the  long  march,  of  wounds,  in  prisons, 
by  burning  fever,  by  sickness  of  soul,  or  by 
deadly  miasma.  The  grave  since  has  swallowed 
up  many  a gallant  survivor,  hurried  under 
the  sod  by  privations  and  exposures  of  war." 


CONCLUSION 


In  view  of  Sec.  10176  and  the  decisions  herein  Quoted,  it  is 
the  opinion  of  this  department  that  in  order  for  a person  to  be 
disnualified  from  voting,  it  will  be  necessary  for  such  parson  to 
be  kept  in  a county  poorhouse  or  other  institution  or  asylum  at 
publle  expense,  but  the  fact  that  a person  is  receiving  assistance, 
aid,  charity  or  dole  from  the  county,  city  or  state  would  not  dis- 
oualify  that  person  from  voting. 


Respectfully  submitted. 


OLLIV  R W.  NOLSN, 

Assistant  Attorney  General 


APPROYID : 


• m KcYTrfsrgg.  • 

Attorney  Ceneral 
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TAXATIONS  City  collector  entitled  to  two  per  cent  ooa&ilsslon  on 
delinquent  tax  collections. 

» 


Hon.  H.  H.  Harris,  Jr. 
City  Attorney 
sank  of  Saline  Bldg. 
Mar shall,  Missouri 


April  9, 


19*4. 


My  Dear  Mr.  Harris: 

Acknowledgment  Is  made  of  your  request  for  an  opinion 
of  this  office  on  the  following  mattere: 


*X  aa  writing  In  regard  to  Taxation  and  Revenue 
Relating  to  collection  of  delinquent  and  back 
taxes,  and  providing  for  foreclosure,  sale  and 
redenptlon  of  delinquent  proper ty-~»as  was 
passed  by  the  fif ty-aeventh  General  Assembly. 


First,  please  advise  as  as  to  whether  or  not 
this  is  nandatory  wltn  Cities  of  the  third  class. 

Second,  Section  9969  (Fees  of  Collector;  sets 
the  rate  at  2^  for  collection  of  delinquent 
taxes.  Our  City  Collector  gets  4*'.  will  the 
ordinance  have  to  be  changed  In  regard  to  per 
oent  collected? 


Third,  seotlon  6963  (shall  reoord  delinquent 
tax  property)  (page  429  of  1933  lave)  eeeme 
to  be  In  oonfllct  with  the  sane  section  passed 
by  the  sane  assembly  and  printed  on  page  465 
of  the  1933  haws.  Flense  advise  ae  as  to  vhloh 
one  to  follow  or  can  they  be  reconciled. 


Furthermore,  does  the  last  Session  Act  passed 
just  recently  In  regard  to  the  remission  of 
penalties  and  interest  effect  the  seotlons 
paesea  on  page  42b  and  there  after  of  the  haws 
of  1633.*  • • •■ 
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»e  shall  deal  with  your  Inquiries  in  the  order  above 

set  out. 


I. 

IT  IS  MAH  DA.  TO  HI  UPOM  THE  COL  .ECTOR 
TO  aiW  .CT  ALL  JjgkUwUKKT  HfY 

T'w  Qkul  EACH  mu. 


Re  have  heretofore  held  in  an  opinion  to  the  Tax  Commtsslo 
of  this  State,  th<*t  under  the  procedure  ae  established  by  Senate 
bill  94  it  is  aandatory  upon  the  Collector  to  subject  to  sale  all 
property  upon  which  there  reaain  delinquent  and  unpaid  taxes.  This 
conclusion  Is  Inescapable  when  considering  the  obvious  purpose  of 
this  new  delinquent  tax  law.  so  that  you  nay  be  advised  as  to  the 
basis  of  this  decision  1 herewith  forward  you  a copy  of  the  pertin- 
ent part  of  th»t  opinion. 


II. 


tiff 


_ CM^SCTW  WTITUIP  TO  T*0  PW 
I Cum.ifc-.I01  ok  DFuiK.UEwT  the;;. 


Section  9969  Laws  of  Missouri  1933,  p.  439,  reduced  the 
conml salon  allowed  Collectors  for  the  collection  of  delinquent 
taxes  from  four  per  cent  to  two  per  cent.  This  section  reads  as 
follows: 


"Fees  shall  be  allowed  for  services  rendered  under 
the  provisions  of  this  article,  as  follows:  To 
the  collector,  except  in  such  olties,  two  per 
cent  on  all  audits  collected;  in  such  olties,  two 
percent  on  all  sums  collected— such  per  cent  to 
be  taxed  as  cost  end  collected  from  the  party 
reaeealng.  To  the  county  collector,  for  record- 
ing the  list  of  delinquent  land  and  lost,  twenty- 
five  oents  per  tract,  to  be  taxed  as  cost  and 
collected  froa  the  party  redeeming  sue a tract." 

It  is  entirely  probable  that  the  city  ordinance  referred 
to  in  your  inquiry  was  enacted  in  conformity  with  the  state  law  upon 
the  subject,  1.  e.  at  the  tine  the  ordinance  was  passed  the  state 
las  provided  for  a four  per  cent  commission.  However,  the  state 

law  being  changed,  it  wuula  be  in  order  to  amend  the  city  ordinance 
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to  ccnfora  to  the  state  lav.  It  Is  the  reoognlzed  rule  In  this 
state  that  city  ordinances  must  be  consistent  with  the  feder-1 
and  state  constitutions  and  the  statutes  on  the  subject.  In  the 
oass  of  load  vs.  Kansas  City,  162  no.  603,  tbs  Court  considered 
an  oralnanos  providing  that  no  notary  public  fees  should  be 
reoeived  by  any  clerk  in  the  city  treasurer's  offioe  except  suoh 
as  were  turned  into  the  oredit  of  the  general  fund  of  the  city. 
The  supreme  Court  states  the  general  rule,  1.  c.  3C9: 

••  • • • out  the  power  to  enact  ordinances 
by  defendant  city  can  only  be  exercised 
within  the  limits  of  its  charter,  and  in 
narnony  with  the  Constitution  and  statutes 
of  the  State.  (Town  of  Paris  v.  Graham,  33 
llo.  94.)  'In  this  country,  the  courts  have 
always  declared  that  ordinances  passed  in 
virtue  of  the  laplled  power,  must  be  reason- 
ably consonant  with  the  general  powers  and 
purposes  of  the  corporation,  and  not  Incon- 
sistent with  tbs  laws  and  policy  of  the  State.' 

« • « • « 


In  this  case  the  Court  held  the  orCAdance  void  and 
stated,  1.  c.  31C: 

••  • • 'The  ordlnanoe  provides  that  no  fees 
shall  be  received  by  said  notary  except  suoh 
as  are  turned  into  the  city  treasury  to  the 
oredit  of  the  general  revenue  fund  of  the  city, 
while  by  express  provision  of  the  statute  he 
is  entitled  to  charge  and  reoelve  for  his 
services  the  fees  therein  prescribed.  It, 
therefore,  seems  impossible  to  coaoeive  of  an 
ordinance  which  would  in  its  effect  be  mors 
directly  in  conflict  with  the  statutes  referred 
to  than  thi 8 one.*  • • •• 

in  the  later  oase  of  St. Louie  vs.  Drelsoerner,  243 
jo,  217,  the  rule  le  again  applied,  1.  o.  332: 

‘•Tower  Grove  Park  is  a benefaction  of  Henry 
Shaw.  It  was  created  and  is  governed  by  statute. 
(j*avc  1867,  pp. 172— 17b. ) It  is  not  under  the 
control  and  supervision  of  the  park  commissioner 
of  St.noula.  (Charter  of  St. Louis,  art.  6,  Sec. 

1).  To  protect  it  from  contiguous  nuisances 
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enumerated  therein,  an  act  of  the  Legisla- 
ture baa  been  enacted  forbidding  their  erec- 
tion within  the  Unite  of  one  quarter  of  a 
■lie  in  any  direction  froa  the  exterior  lines 
of  the  park.  (Laws,  1871,  p.  189,  seo.  1.) 

This  city  ordnance  includes  fire  of  the 
callings  mentioned  in  the  legislative  act  and 
sixteen  other  callings  not  referred  to  in  the 
act,  and  prohibits  the  existence  of  any  of 
the  occupations  described  in  the  ordinance 
■lthln  a radius  of  six  hundred  feet  of  Tower 
Or owe  Park.  As  far  as  the  ordinance  is  In- 
consistent with  the  act  it  le  invalid,  since 
all  ordinances  of  the  olty  of  St. Louis  must 
conform  to  relevant  state  laws.*  • • 

We  apply  this  rule  in  this  case  upon  the  presumption 
that  your  city  le  not  operating  under  any  special  charter  grant- 
ing the  city  the  exclusive  control  of  fees  and  commissions,  to  be 
paid  the  collector  and  assessed  against  delinquent  taxpayer.  If 
your  city  is  op*  r ting  under  euoh  a special  charter  the  foregoing 
rule  would  not  neoeeearlly  apply,  as  special  charters  are  construed 
to  be  special  laws  and  therefore  exceptions  to  the  general  laws  on 
the  sane  subject. 

It  le  the  opinion  of  this  office  that  your  charter 
provision  allowing  a different  rate  other  than  that  established 
by  the  state  law  would  be  in  conflict  therewith  and  should  be  re- 
vised so  as  to  c uforn  with  the  state  law,  absent  special  charter 
previsions  her^ lnbefore  referred  to. 

III. 

^LCTlolt  9962  d-  429 r UAAH  L\T  Miasollnl 

1933,  5CPfe.Rs*EDK5  SECTIOI  9982,  page 

ramifc  u'na'Tucren"  nra. 

we  have  nere  tofore  held  in  an  opinion  to  the  State  Tax 
Con  deslon  of  t.  is  state  that  the  purpose  of  House  Bill  44  found  at 
page  46b  Laws  of  lilssourl,  1933,  was  to  provide  that  the  Prosecut- 
ing Attorney  of  Greene  County  act  as  delinquent  tax  attorney  and 
that  after  July  24,  1933,  Lection  9952  aa  contained  in  Senate  Bill 
94  superseded  Section  9952  as  contained  in  House  Bill  44  for  all 
other  purposes.  We  are  nerewlth  enclosing  to  you  a copy  of  the 

pertinent  parts  of  our  opinion  to  the  Tax  Commission  covering  thle 
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particular  point  and  trust  that  thee*  satisfactorily  answer  your 
inquiry. 


IV. 


■*u.„  124  fcXTHA  aiabio. 


Fro*  your  last  inquiry  ss  are  unable  to  determine 
toe  remission  statute  to  vhlch  you  refer.  There  vers  two  remission 
statutes  passed  at  the  extra  session,  one  of  the*  senate  Bill  #40, 
whldh  expired  January  1,  1934,  the  other.  House  Bill  #134,  which 
is  a permanent  measure.  Is  haws  recently  issued  an  opinion  to 
the  comptroller ' s Office  of  the  City  of  St. Louis  dated  April  4, 
1934,  expressing  our  wiews  upon  this  enaotment.  Vs  trust  this 
cowers  the  problem  with  which  you  axe  confronted. 


Respectfully  submitted. 


HARRY  0.  WALTMKR,  JR. 
Assistant  Attorney  Gen  ral. 


APPROVED: 


ROT  MOKITTRICK, 
Attorney  oen-ral. 


Ho*:  Ml 

Ends. 


TAXATION: 


Collection  of  delinquent  city  taxes  under  Senate 
Bill  94  in  cities. 


v 
* . 


Hon.  Roy  W.  Harper 
Attorney  at  Law 
Steele,  Missouri 


Dear  Mr.  Harper: 

Acknowledgment  is  herewith  made  of  your  communication 
of  April  13,  1934,  requesting  an  opinion  of  this  office.  Your 
letter  reads  as  follows: 

"Would  you  please  advise  me  if  under  the  new 
tax  law,  it  is  necessary  for  cities  to  file 
their  delinquencies  with  the  County  Collector, 
and  that  be  made  a part  of  the  amount  due  when 
the  tax  sales  are  held  in  November,  or  if  the 
cities  will  handle  their  tax  collection  as 
heretofore,  or  in  line  with  the  drainage  dis- 
trict, and  levee  districts?  * * * 

In  our  opinion  the  answer  to  your  inquiry  depends  upon 
the  classification  of  the  city  involved.  If  it  is  a city  of  the 
first  class,  delinquent  taxes  are  to  be  collected  as  prescribed 
by  Section  6206  et  seq.  R.S.  Mo.  1929.  If  it  is  a city  of 
the  second  class  the  provisions  of  Section  6605  et  seq.  R.  S. 

Mo.  1929  must  be  complied  with.  The  collection  of  delinquent 
taxes  in  cities  of  the  third  class  is  governed  by  Section  67&0 
et  seq.  R.  S.  Mo.  1929.  The  fourth  class  cities  collect  their 
taxes  by  reason  of  the  provisions  of  Section  6995  et  seq.  R.  S. 
Mo.  1929,  while  towns  and  villages  are  governed  by  the  pro- 
visions of  Section  7109  et  seq.  R.S.  Mo.  1929. 

We  have  heretofore  prepared  an  opinion  for  the  State 
Tax  Commission  wherein  we  state  reasons  for  our  conclusions. 

I am  glad  to  transmit  to  you  a copy  of  that  portion  of  this 
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oplulon  dealing  with  the  collection  of  city  taxes. 

f 

We  trust  that  this  will  solve  your  problem. 


APPROVED: 


ROT  MCXITTHICK, 
Attorney  General. 


hgw:uh 

Sno. 


\ 


COUNTY  Ft\©S: 

i v " 


Transfer  under  Sec.  7891,  R.S.  Mo.  1929  permissible 
if  County  Court  has  control  over  same;  if  not, 
transfer  cannot  be  made. 

<£)2' 

May  29,  1934. 


Hon.  Ralph  W.  Haselwood, 
Clerk  of  County  Court, 
Edina,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
requesting  an  opinion  on  the  following  question: 

"May  the  County  Court  transfer  a 
balance  derived  from  a levy  under 
Sec.  7891,  R.S.  1929  to  another 
fund  which  is  no  longer  needed  for 
the  purposes  for  which  it  was  raised 
(Sec.  12167  k 12168,  R.S.  1929?" 

The  Section  referred  to  in  your  letter,  namely,  Sec. 
7891,  R.S.  Mo.  1929,  is  as  follows: 

"In  addition  to  the  levy  authorized  by 
the  preceding  section,  the  county  courts 
of  the  counties  of  this  state,  other 
than  those  under  township  organization, 
in  their  discretion  may  levy  and  collect 
a special  tax  not  exceeding  twenty-five 
cents  on  each  one  hundred  dollars  valua- 
tion, to  be  used  for  road  and  bridge 
purposes,  but  for  no  other  purposes 
whatever,  and  the  sane  shall  be  known 
and  designated  as  ’the  special  road  and 
bridge  fund'  of  the  county:  Provided, 
however,  that  all  that  part  or  portion 
of  Bald  tax  which  shall  arise  from  and 
be  collected  and  paid  upon  any  property 
lying  and  being  within  any  road  district 
shall  be  paid  into  the  county  treasury 
and  placed  to  the  credit  of  the  special 
road  district,  or  other  road  district, 
from  which  it  arose,  and  shall  be  paid 
out  to  the  respective  road  districts  upon 
warrants  of  the  county  court,  in  favor 
of  the  commissioners,  treasurer  or  overseer 
of  the  district,  as  the  case  may  be: 
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provided,  further,  that  the  part  of 
said  special  road  and  bridge  tax 
arising  from  and  paid  upon  property 
not  situated  in  any  road  district, 
special  or  otherwise,  shall  be  placed 
to  the  credit  of  the  ‘county  road  and 
bridge  fund*  and  be  used  in  the  con- 
struction and  maintenance  of  roads, 
and  may,  in  the  discretion  of  the 
county  court,  be  used  in  improving  or 
repairing  any  street  in  any  incorporated 
city  or  village  in  the  county,  if  said 
street  shall  form  a part  of  a continuous 
highway  of  said  county  leading  through 
such  city  or  village;  but  no  part  of 
said  fund  shall  be  used  to  pay  the 
damages  incident  to,  or  costs  of,  estab- 
lishing any  road:  Provided  further,  that 
no  warrant  shall  be  drawn  in  favor  of 
any  road  overseer  until  an  account  for 
work  done  or  materials  furnished  shall 
have  been  presented  and  audited  by  the 
county  court • " 


The  question  arises  as  to  whether  or  not  any  balance 
under  the  above  section  can  be  transferred  as  provided  in  Sec.  12167 
R.S.  Mo.  1929,  whioh  is  as  follows: 


"Whenever  there  is  a balance  in  any 
county  treasury  in  this  state  to  the 
credit  of  any  special  fund,  which  is 
no  longer  needed  for  the  purpose  for 
which  it  was  raised,  the  county  court 
may,  by  order  of  record,  direct  that 
said  balance  be  transferred  to  the 
credit  of  the  general  revenue  fund  of 
the  county,  or  to  such  other  fund  as 
may,  in  their  judgment,  be  in  need  of 
such  balance." 


Section  12166,  R.S.  Mo.  1929  provides  as  follows: 

"Nothing  in  the  preceding  section 
shall  be  construed  to  authorize  any 
county  court  to  transfer  or  consoli- 
date any  funds  not  otherwise  provided 
for  by  law,  excepting  balances  of  funds 
of  which  the  objects  of  their  creation 
are  and  have  been  fully  satisfied." 

Sections  12167  and  12168,  supra,  appear  to  be  general  in 
their  scope;  there  are  no  restrictions  on  any  balances  in  any 
fund  except  the  condition  "which  is  no  longer  needed  for  the 
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purpose  for  which  it  was  raised"  and  "excepting  balances  of 
funds  of  which  the  objects  of  their  creation  are  and  hafe  been 
fully  satisfied".  However,  we  must  be  guided  in  our  ultiraate 
conclusion  by  the  decisions  of  our  courts. 

In  the  case  of  Carthage  Special  Road  District  v.  Ross, 
192  S.W.,  l.c.  978,  the  Court,  speaking  on  this  question,  said: 

"The  respondent  cites  section  3786  of 
the  revised  statutes  1909  in  support  of 
its  contention  that  the  county  court  had 
the  power  to  transfer  this  fund  to  other 
uses  than  those  connected  with  roads  and 
bridges.  It  provides  that: 

♦Whenever  there  is  a balance 
in  any  county  treasury  in  this 
state  to  the  credit  of  any 
special  fund,  which  is  no  longer 
needed  for  the  purpose  for  which 
it  was  raised,  the  county  court 
may,  by  order  of  record,  direct 
that  said  balance  be  transferred 
to  the  credit  of  the  general 
revenue  fund  of  the  county,  or  to 
such  other  fund  as  may,  in  their 
judgment,  bo  in  need  of  such 
balance. * 

The  succeeding  section  limits  this  right  of 
transfer  to  ’balances  of  funds  of  which  the 
subject  of  their  creation  are  and  have  been 
fully  satisfied.'  These  sections  have  stood 
upon  our  statute  books  since  their  enactment 
in  1897,  without  change,  exoept  as  modified 
by  subsequent  legislation,  charging  the  road 
districts,  agencies  of  the  state  expressly 
created  for  such  purposes,  with  control  and 
expenditure  of  this  fund.  In  so  far  as  these 
laws  are  inconsistent  with  the  provisions 
we  have  mentioned  they  must  yield  to  the  last 
expression  of  the  legislative  will,  which  as 
we  have  already  shown,  is  definite  and  un- 
mistakable. These  sections  are  still  living 
laws  in  their  application  to  all  revenue  of 
the  county  remaining  within  the  control  of 
the  county  court.  The  particular  fund  has 
plainly  been  removed  from  its  control  and 
intrusted  to  other  hands  to  be  expended  by 
other  agents,  while  leaving  ample  resources 
at  its  command  for  application  to  any  road  and 
bridge  purpose  which  may  still  remain  within 
the  range  of  its  duties.  These  old  provisions 
cannot  3tand  with  these  definite  and  incon- 
sistent expressions  of  a later  legislative 
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policy,  and  must  therefore  yield  to  them. 

Sfe  are  cited  by  the  respondents  to  the  cases 
of  Holloway  v.  Howell  County,  240  Ho.  601, 
144  S.SV.  860;  and  Deoker  v.  Diemer,  229  Mo. 
296,  129  3.W.  936,  to  sustain  the  right  of 
the  county  to  transfer  this  fund.  The 
first  of  these  cases  was  a suit  for  account- 
ing to  ascertain  the  balance  in  the  county 
treasury  of  road  funds  collected  by  the 
county  upon  the  property  of  the  special 
road  district  for  several  years  prior  to 
1909  and  long  before  the  bringing  of  the 
suit , for  which  no  demand  had  been  made. 

The  case  went  off  on  that  ground,  and  is 
consequently  no  authority  in  this  case. 

The  Decker  Case  was  a suit  for  road  taxes 
levied  by  the  county  court  in  1905,  1906, 
1907  and  1908,  and  appropriated  to  the 
road  and  bridge  fund.  The  suit  was  brought 
May  11,  1909,  more  than  three  months  before 
the  act  of  1909  upon  which,  with  its 
amendment  of  1913,  the  right  to  recover 
in  this  suit  is  principally  founded. 

Neither  the  constitutional  amendment  of 
1906  nor  the  acts  passed  in  pursuance  of  it 
were  involved.  This  case  is  one  of  first 
intention,  and  the  controlling  Questions 
are  now  before  us  for  the  first  time." 


in  the  decision  In  the  case  of  Holloway  v.  Howell  County, 
240  Mo.,  l.c.  612-614,  the  Court,  in  commenting  on  the  power  of 
the  county  court  to  transfer  funds,  said: 


"The  bill  alleges  that  the  share  of  the 
district  is  still  in  the  county  treasury, 
but  the  proof  shows  nothing  of  the  sort. 
Whatever  mere  theory  be  indulged  by  way 
of  inference,  one  way  or  the  other,  the 
actual  fact  is,  as  shown  by  the  proof, 
the  money  levied  for  county  purposes  was 
used  for  county  purposes,  presumably  for 
paupers,  insane  persons,  the  salaries  of 
officials,  the  expenses  of  running  the 
courts,  jury  fees,  expenses  of  elections, 
criminal  costs  and  roads  and  bridges 
elsewhere.  (Vide,  R.S.  1909,  sec.  11423) 
It  was  not  clear  there  was  any  * county 
revenue*  left  at  the  end  of  any  year  after 
paying  the  indebtedness  and  obligations 
of  the  county  for  the  current  year.  But 
if  there  was,  then  under  certain  statutory 
conditions,  the  cotint y court  had  the  right 
to  transfer  it  to  other  proper  funds 
and  use  it  for  county  purposes  for  ensuing 
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years  or  existing  deficits,  if  any,  after 
all  contracts  entered  into  with  reference 
to  the  current  year  creating  present 
indebtedness  had  been  complied  with  and 
all  outstanding  current  county  obligations 
had  been  satisfied.  (State  ex  rel.  v. 

Johnson,  162  Mo.  621;  State  ex  rel.  v. 

Appleby,  136  Mo.  408;  Decker  v.  Dierner, 

229  Mo.  296). 

This  view  of  the  law  but  establishes  a 
sensible  and  practical  working  plan  for 
transacting  the  business  affairs  of  the 
county.  In  the  Decker  case  the  legality 
of  a court  house  fund  made  up  in  part  of 
the  odds  and  ends  of  unused  funds  was 
sustained.  There  is  in  that  case  an 
extensive  discussion  of  the  statutes 
relating  to  the  administrative  details  in 
handling  county  funds,  tte  will  not  repeat 
what  is  there  said. 

The  theory  of  our  present  system  of  county 
government  is  that  counties  must  run  their 
business  affairs  on  the  'cash  system’. 

(Decker  v.  Diemer,  supra,  l.c.  330).  Run- 
ning in  debt  is  easy  and  pleasant  while  it 
lasts.  Paying  is  'another  story'.  The 
pleasure  of  debt  making  is  denied  by  law 
to  Missouri  counties;  they  can  anticipate 
their  revenue,  but  only  for  the  current 
year.  (St&te  ex  rel  v.  Railroad,  169  Mo. 
l.c.  574-5).  The  road  fund  claimed  in 
this  case,  as  said,  was  levied  as  county 
revenue.  It  was  county  revenue;  any  part 
of  it  not  called  for,  for  current  year 
purposes,  became,  under  the  facts  of  this 
case,  an  unexpended  and  unused  part  of  the 
county  revenue,  subject  to  be  disposed  of 
as  indicated  in  the  Deoker,  Johnson  and 
Appleby  cases,  supra.  As  hear  as  we  can 
make  out  it  was  so  used.  It  would  throw 
into  needless  confusion  the  whole  cash 
scheme  of  county  government  to  permit  a 
special  road  district  long  after  events 
it  apparently  acquiesced  in  to  hark  back 
to  past  years  and  recover  Judgment  against 
a county  for  alleged  past  deficiencies,  which, 
under  the  cash  system,  presumably  the  county 
has  no  present  ability  to  pay.  Especially 
so  where  no  timely  and  statutory  application 
was  made  for  the  fund  as  here.  Something  is 
made  of  the  fact  that  in  September,  1908 
(at  the  time  of  the  trial),  there  were 
several  thousand  dollars  in  the  county 
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treasury  to  the  credit  of  the  county 
revenue  fund.  We  see  no  logical  con- 
nection between  that  fact  and  defendants 
liability. 

We  are  cited  to  many  interesting  cases 
in  other  States,  of  which  The  Village  of 
Oneida  v.  Madison  County,  136  N.Y.  269, 
and  Spidell  v.  Johnson,  128  Ind.  235,  are 
samples.  There  actions  for  money  had  and 
received  were  allowed  against  counties 
that  had  used  funds  collected  for  a 
specific  purpose  and  belonging  to  other 
public  corporate  bodies  to  pay  their  debts. 

But  the  facts  in  those  oases  are  dissimilar 
to  those  here  in  obvious  particulars,  and 
we  are  not  familiar  with  the  statutes 
of  those  States  which  may  have  lent  color 
to  those  declsipns." 

In  the  case  of  Decker  v.  Diemer,  229  Mo.,  l.c.  336,  a 
portion  1 8 herein  quoted  as  it  bears  upon  a different  situation: 

"We  shall  not  write  the  law  so  that 
county  courts  xaay  make  excessive  levies 
for  county  purposes  for  the  very  purpose 
of  evading  the  statutes  and  creating  a 
surplus  to  build  a courthouse,  thereby, 
under  the  seeming  forms  of  law,  evading 
the  spirit  and  intent  of  the  law.  We 
have  already  disposed  of  the  features 
of  this  case  in  that  particular,  and 
shall  proceed  to  determine  the  question 
now  up  by  assuming  that  the  levies  were 
honestly  made  from  year  to  year,  and  that 
the  surpluses  were  honestly  accumulated 
as  indicated. 

The  bald  question  then  is:  May  a county 
court  transfer  a surplus  and  divert  it 
from  a fund,  having  a designated  and  given 
purpose,  to  smother  legitimate  county 
purpose,  by  force  and  reason  of  the  satis- 
faction of  the  original  use  or  purpose? 

We  answer  the  question  in  the  affirmative. 

We  are  of  the  opinion  that  the  force  of 
the  Cottey  Aot  is  spent  in  another  direction, 
as  the  history  of  the  times  of  its  enactment 
well  shows,  and  that  it  ought  not  to  be 
construed  as  prohibit  ng  such  transfer  of 
funds.  We  are  further  of  the  opinion  that 
the  various  statutes  providing  for  the 
transfer  of  funds,  when  praotically  con- 
strued, lend  substance  and  countenance  to 
the  view  we  have  expressed.  We  are  further 
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of  the  opinion  that  sections  6723  to  6729 
inclusive,  supra,  now  a part  of  article  2 
of  chapter  97,  entitled  ’counties*,  is  a 
live  law  though  old.  The  chapter  and  arti- 
cle have  been  revised  and  amended  from 
tine  to  time  and  brought  down  for  every  day 
use.  The  Cottey  Act  was  not  intended  to 
repeal  it  and  the  provisions  of  the  two  are 
not  antagonistic  or  inconsistent.  Repeals 
by  implication  are  not  favored.  It  is  our 
duty  to  harmonize  and  preserve  the  whole 
body  of  the  law,  when  we  can.  We  are 
further  of  the  opinion  that  when  all  warrants 
and  debts  properly  chargeable  to  a fund  in 
any  one  year  are  paid  and  provided  for,  the 
residue  of  such  fund  is  a ’surplus’  within 
the  purview  of  the  transfer  sections.  Is 
not  the  building  of  a courthouse  as  legitimate 
as  any  other  county  purpose?  Are  bonds  so 
desirable  that  the  people  of  a Missouri 
county  must  bond  themselves  when  bonds  are 
not  necessary,  or  go  without  a courthouse? 

Must  they  levy  special  taxes  when  they  have 
the  means  in  the  treasury  to  avoid  such  spe- 
cial levy?  Running  like  a thread  through 
the  statutes  is  the  idea  of  as  low  a rate 
of  taxation  as  is  compatible  with  the  welfare 
of  the  people,  and  the  other  idea  that  the 
county’s  business  must  be  done  for  cash. 

All  these  ideas  are  conserved  by  the  holding 
made." 

An  early  decision  bearing  on  the  right  of  a county  to 
transfer  funds  is  the  case  of  State  ex  rel.  v.  Appleby,  136  Uo. 
l.c.  412.  The  Court  said: 

"We  do  not  think  section  7663  can  be  given 
such  a construction.  We  must  assume  that 
the  legislature  intended  that  all  Just  and 
proper  liabilities  of  the  county,  created 
in  one  year,  should  be  paid  out  of  the 
revenues  and  income  of  that  year.  The  pro- 
visions for  dividing  and  apportioning  the 
revenues  to  be  collected  for  the  year  into 
the  various  funds  does  not  contemplate  that 
a just  demand  against  the  county  should  go 
unpaid  because  the  revenue  appropriated  to 
the  particular  fund,  out  of  which  it  is 
primarily  payable,  may  have  been  exhausted, 
if  there  be  money  in  the  treasury  unappro- 
priated, or  not  needed  for  the  purposes  for 
which  it  was  appropriated,  from  which  it 
can  be  paid.  When  it  is  found  that  there 
is  a surplus  in  one  fund,  and  a deficiency 
in  another,  there  is  nothing  in  the  law,  or 
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other  reason,  why  the  court  may  not 
transfer  the  surplus  in  order  to  make  up 
the  deficiency.  Indeed  sections  3189 
and  3190  expressly  provide  for  such 
transfer.” 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  transfer  of 
funds  under  Sec.  9891,  R.S.  Mo.  1929  is  permissible  in  the  event 
the  county  court  still  has  control  over  the  funds  mentioned  in 
said  section,  but  if  the  county  court  no  longer  has  possession 
of  the  funds  and  the  same  are  no  longer  in  its  control,  as  stated 
in  the  decision  in  the  case  of  Carthage  Special  Road  District  v. 
Ross,  then,  in  that  event,  the  transfer  cannot  be  made. 


Respectfully  submitted. 


0LLIV3R  W.  NOLEN, 

Assistant  '.ttorney  General 


APPROVED: 


TRTTZ^TmTcrr 

Attorney  General 
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COUNTY  COURT  - Working  county  prisoners  - Discretionery  - Wlu 
PRISONERS  - - Compulsory,  Prisoners  subject  to  be  worked  - 

type  of  work,  iinployment  of  Guards.  Board  of 
Prisoners  and  liability  therefor. 


June  14th,  1934. 


Honorable  T.  J.  Harper 
Prosecuting  Attorney 
Stone  County 
Galena*  Missouri 


Dear  Sir: 


We  have  your  request  of  JUne  6th,  1934  for 
an  opinion  on  the  following  facts: 

"If  a prisoner,  being  held  in  jail, 
unable  to  give  bond,  is  taken  from 
the  jail  and  kept  on  a farm  for  a 
period  of  days  and  Is  used  as  a 
laborer,  then  Is  Inter  convicted 
In  criminal  court  - Does  the  county 
or  state  stand  responsible  for  a 
board  bill  during  his  absence  from 
the  jail*" 


For  the  purposee  of  this  opinion,  we  will  sub- 
divide It  as  follows: 

I*  Working  County  Prisoners, 

A,  hen  Prisoners  Number  Less  Than  Ten  - Dla  cretlonery, 
3*  hen  Prisoners  Number  Ten  or  More  - Compulsory. 

C.  Prisoners  Excepted  Prom  Work. 

(1)  1hose  not  convicted,  but  awaiting  trial. 

(2)  remale a and  parsons  incapable  of  manual  labor. 

(3)  Persons  Convicted  of  Felony. 


II.  Contract  For  Working  Prisoners. 

A.  Period  of  Work  - Duration  of  Time. 

B.  Employment  of  Guards. 

C.  Kinds  of  Work. 

III.  Board  of  County  Prisoners. 
Conclusion, 
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WORK  150  COUNTY  PRI30WKBS* 


A — b>n  Prlaonera  Humber  Lea a Than  Ten  - i lscretlonery* 


Section  12114,  Revised  Statutes  of  Missouri,  1929 
provides! 

"The  county  oourt  of  any  county  in 
this  state  may,  in  their  discretion, 
order  the  sheriff  or  marshal  to 
cause  all  such  persons  mentioned  in 
the  preceding  section  to  be  put  to 
work  and  perform  labor  on  the  public 
roads,  highways,  turnpikes  or  other 
publlo  works  or  buildings  of  such 
county  for  such  purposes  as  they  may 
deem  necessary*  * " 


The  above  quoted  part  of  the  statute  applies  In 
all  cases  where  the  number  of  prisoners  subject  to  work 
numbers  less  than  ten.  Under  such  circumstances,  the 
county  court  may  or  may  not  work  suoh  prisoners,  and  the 
entire  matter  rests  within  the  discretion  of  the  county 
court* 


3 - When  prisoners  Number  Ten  or  More  - Compulsory. 


- hen  there  are  ton  or  more  prisoners  capable  of 
performing  manual  labor,  not  including  those  hereinafter 
excepted  from  work  under  I C of  this  opinion,  it  is  the 
mandatory  duty  of  the  county  court  to  provide  work  for 
such  prisoners*  Seotlon  12114,  Revised  Statutes  of  Mis- 
souri, 1929,  in  part,  provides t 

" *wben  there  shall  be  confined  in 
the  Jail  of  any  county  such  persons 
to  the  number  of  ten  or  more,  it 
shall  be  obligatory  on  the  county 
court  to  cause  all  said  persona,  • 
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to  be  worked  as  aforesaid,  and  to 
be  kept  at  work  during  such  period 
aa  they  would  otherwise  be  oonflned 
in  the  oommon  Jail  of  such  county | * " 


C - Prisoners  Kxoepted  From  vvork* 

( 1 ) Those  not  convicted*  but  awaiting;  trial* 


Section  12113,  Revised  Statutes  of  Missouri,  1929, 
relating  to  the  prisoners  who  stay  be  worked,  is  limited  to 
those  under  conviction*  In  part  it  provides  as  follows r 

"The  county  courts  in  this  state 
are  hereby  authorised  and  empowered 
to  cause  sll  persons  who  have  been 
convicted  and  sen  u-nceo,  by  a court 
of  competent  Jurisdiction,  for 
crime,  the  punishment  of  lfrich  la 
defined  by  law  to  be  a fine,  or  by 
imprisonment  in  the  o aunty  Jail  for 
any  length  of  time,  or  by  both  such 
fine  and  imprisonment,  or  by  fine 
and  imprisonment  until  such  Tine  be 
paid,  to  werk  on  the  public  roads  or 
break  rook  for  macadamising  pur- 
poses; * " 


Ihe  Legislature  has  therefore  seen  fit  to  limit 
the  right  of  the  county  court  to  work  prisoners,  and  to 
confine  the  forceful  working  of  prisoners  to  those  who 
have  been  convicted  of  crime,  and  have  prior  to  the 
working,  been  sentenced*  Section  12113,  Revised  Statutes 
of  Missouri,  1929,  also  provides  that  the  working  of  such 
prisoners  shall  bs  made  a part  of  the  sentenoe  of  the 
prisoner* 


-^ome  question  may  be  raised  as  to  when  a person 
is  convicted*  In  the  event  s person  has  been  convloted 
and  sentence  pronounced,  and  an  appeal  has  been  taken, 
it  may  be  urged  that  the  appeal  suspends  the  right  of 
the  county  to  work  the  prisoner  In  the  event  such  prisoner  is 
unable  to  give  bond*  In  State  v*  Shelton,  284  r>*  V*  433; 

314  Mo*  333,  five  Judges  of  the  Supreme  Court  held  that  s 
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person  was  convicted  Immediately  upon  the  pronouncing 
of  the  sentenee  In  the  trial  court  and  that  an  appeal 
did  not.  In  any  way,  set  aside  or  change  the  prisoner's 
status  of  being  a convicted  person* 


(2)  Females  and  persons  Incapable  of  manual  labor* 


Among  the  persons  examp ted  from  working,  under 
Seetlon  12114,  are  females*  Section  12114,  in  part, 
provides i 

” *lt  shall  be  obligatory  on  the 
county  court  to  cause  ell  said  per- 
sona, except  fe-nnlas  and  except  per- 
sons lr capable  of  performing  nanuaT 
To.) or,  to  be  wortced  * * 


As  to  whether  a person  is  capable  of  performing 
manual  labor,  the  determination  of  sueh  question  is  to 
be  determined  by  the  county  court*  However,  it  la  the  duty 
of  the  county  court  to  make  allowances  for  compensation  for 
medloal  services  given  to  prisoners*  - Section  9840* 

Similar  authority  la  also  given  to  the  sheriff  or  jailer 
to  furnlah  the  prisoners  such  medical  attention  as  is 
necessary*  - Section  8595*  Therefore,  in  the  detennlnation 
of  the  physical  fitness  of  any  prisoner  for  work,  the 
county  court  should  be  largely  guided  by  the  opinion  of 
the  attending  medical  officer* 


(9)  Persona  oonvlcted  of  felony* 


Seetlon  12112,  He vised  Statutes  of  Missouri,  1929, 
provides  i 

"The  county  courts  * shall  have  the 
power  to  provide  for  the  employment,* 

9?  all  persons  convicted  of  misdemeanor  # 
and  who  may  be  sentenced  to  Imprison- 
ment In  the  county  Jell,  or  who  may 
be  committed  to  the  oounty  Jail  for 
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nonpayment  of  fine;  * " 


Parson a oho  have  bean  oonvletad  of  a felony  are 
exempted  from  the  provisions  of  the  above  statute,  and 
this  is  true  even  though  the  punishment  for  such  felony 
may  be  imprisonment  in  the  county  jail*  - .*  tata  ax  rel* 

v«  Johnson  at  al  (1909)  158  Mo.  App*  30C,  l*c*  316* 


II* 

CONTRACT  FOR  ViORKIKO  FRI30KKKS* 


A - eriod  of  aork  - iuratlon  of  Tine* 


.Section  12112,  Revised  Statutes  of  Miss ouri,  1929* 
provides  that  the  county  court  shall  have  the  power  to  pro- 
vide for  the  employment  of  pr laonera, 

" sunder  such  rules  and  regulations 
end  under  such  terms  as  they  may 
prescribe,  * " 


As  heretofore  pointed  out,  in  Section  12114,  supra, 
provision  la  made  by  the  county  court  for  the  working  of  a 
prleoner  as  a part  of  the  sentence#  Said  aeotlon,  relating 
to  the  duration  of  such  employment  of  prisoner,  provides 
that  such  prisoner  shall  be  worked, 

" 'and  to  be  kept  at  work  during 
such  period  as  they  would  otherwise 
be  confined  in  the  coaanon  Jail  of 
such  county}  • and  the  sheriff  or 
marshal  shell  havo  power  and  is  here- 
by required  to  have  or  osuse  all  such 
persons  as  may  be  directed  by  the 
oounty  court  to  work  out  the  full 
number  of  days  for  which  they  may 
have  been  sentenced  * and  if  the 
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punishment  be  by  fine  and  the  fine 
be  not  paid*  then  for  every  dollar 
of  such  fine  the  prisoner  shall  work 
one  day*  and  shall  also  work  for  such 
period  of  time  as  he  would  otherwise 
be  required  to  remain  In  Jail  In 
order  to  be  released  from  the  payment 
of  any  costs  In  such  oase*  * " 


It  may  be  urged  that  the  working  of  a prisoner 
for  one  day  for  each  one  dollar  of  his  fine  Is  In  con- 
flict with  Seotlon  5050,  which  provides  that  such  prisoners 
confined  for  the  nonpayment  of  fine  and  coats  shall  not 
be  Imprisoned  for  more  than  one  day  for  each  two  dollars 
($2*00)  of  such  fine  and  costs*  with  s limit  of  twent t days 
actual  imprisonment  for  the  nonpayment  of  coats  In  all 
oases  where  the  prisoner  Is  insolvent*  A close  examina- 
tion of  the  two  seotions  will  reveal  that  It  was  the  In- 
tention of  the  Legislature  to  limit  the  conflneneat  of 
insolvent  prisoners*  when  kept  In  Jail  one  day  for  each 
two  dollars  (*2*00)  of  fine*  and  in  no  event  could  such 
prisoner  be  kept  In  Jail  for  more  than  twenty  days  for 
the  oosts* 


The  mere  confinement  of  a prisoner  In  Jail*  under 
Seotlon  3859*  does  not  In  any  way  pay  the  fine  or  oosts) 
there  la  only  a limitation  upon  the  time  he  may  be  im- 
prisoned for  his  failure  to  pay  suoh*  because  Section  3872 
provides! 

"The  estate*  property  and  effects  of 
suoh  petitioner  at  the  time  of  his 
discharge*  and  all  ho  shall  there- 
after acquire*  Shall  be  liable  to  exe- 
cution for  the  payment  of  suoh  oosts 
snd  expenses* n 


An  Insolvent  dlsehsrged  criminal  is  entitled  to 
the  statutory  olvll  exemptions.  - Betterton  v*  0» Dwyer  (1907) 
124  Mo*  App.  306*  The  evident  Intent  of  the  Legislature  was* 
under  Section  12114*  that  the  working  of  a prisoner  outside* 
In  the  open  air*  und  under  more  healthful  conditions*  jus- 
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t if  led  the  working  of  prisoner  one  day  for  each  one  dol- 
lar (vl*00)  of  hla  fine*  .von  though  no  change  was  made  in 
the  provision  allowing  the  prisoner  to  discharge  himself 
from  imprisonment  for  costs  upon  the  serving  of a maximum 
of  twenty  days  for  costs  which  amount  to  more  than  forty 
dollars  ( £40*00) , or  in  the  event  the  oosts  amount  to 
less  thsn  forty  dollars  ( -40*00),  ths  prisoner  may  dis- 
charge himself  from  such  Imprisonment  for  costs  by  serving 
one  day  for  each  two  dollars  (*>2*00)  of  costs*  There  is 
no  conflict  between  the  two  above  statutes*  In  He*  Joseph 
Lorkowskl  (1902)  94  Mo*  App*  623* 


B - -mployaent  of  Guards* 


In  order  to  effectively  carry  out  the  provisions 
for  working  prisoners.  Section  12114  in  pert  provides} 

"it  is  hereby  made  the  duty  of  said 
oounty  courts  to  employ  a suitable 
guard  or  guards  and  to  pay  them 
\ reasonable  compensation  therefor  out 
of  the  oounty  treasury  to  take  charge 
of  such  persons,  receiving  them  from 
the  sheriff  or  marshal  of  such  county, 
end  keeping  them  in  custody  * and 
such  guards  shall  have  full  power  and 
authority  of  a deputy  sheriff  to  re- 
strain and  keep  such  prisoners  in  cus- 
tody * " 


C - Kinds  of  work* 


It  appears  to  be  the  first  intention  of  the  Legis- 
lature that  all  such  prisoners  should  be  worked  on  public 
roads,  highways,  turnpikes  or  other  public  works  or  buildings 
in  such  county,  but  in  the  event  that  the  oounty  does  not 
have  suoh  need  for  prison  labor  and  where  there  are  ten  or 
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more  prisoners  subject  to  be  worked  in  the  county  Jell* 
then* 

” »the  county  court  is  authorised  In 
its  discretion  to  procure  a lot  of 
ground  by  purchase  or  rental  at  such 
place  and  of  such  else  as  they  may 
select,  and  may  authorise  the  sheriff 
or  marshal  to  buy  perch  rock  to  be 
delivered  on  said  lot]  but  such  per- 
sons shall  not  be  put  at  work  break- 
ing rock  when  they  can  be  worked  on 
the  public  roads  and  highways,  turn- 
pikes or  other  publlo  works  or 
bulllngs  of  such  county;  • " 


In  the  event  that  the  prisoners  are  placed  on 
road  work,  the  county  court  may  direct  road  overseers  or 
road  commissioners  to  superintend  or  dlreot  the  working 
of  such  prisoners,  because  under  Seetlon  12114,  Revised 
Statutes  of  Missouri,  1929,  It  Is  provided: 

" *lt  shall  be  the  duty  of  the  road 
overseers  or  road  commissioners  of 
eaoh  and  every  road  district  or  town- 
ship In  this  state  to  direct  the  work 
of  such  persons  when  so  ordered  by 
the  county  oourt;  * " 


If  the  county  oourt  deems  It  necessary  and  proper 
It  may  employ  such  overseers  to  direct  the  work  of  such 
persons*  - Section  12114* 


Hie 

BOARD  OP  COUHTT  PR  ISOMER:.* 


It  was  the  clear  Intention  of  the  law  makers  to 
have  the  "board"  of  e prisoner  In  a county  Jell  taxed  as 
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costs  In  the  ease*  This  is  apparent  from  the  following 
statutes,  quoted  in  parts 

Section  11794 i 

"Hereafter  sheriffs,  marshals  and 
other  of floors  shall  be  allowed 
for  furnishing  each  prisoner  with 
board,  for  each  day,  such  svbl,  not 
exceeding  seventy-five  cents,  as 
may  be  fixed  by  the  county  court 
of  each  county  » " 


Section  11795s 

"It  shall  be  the  duty  of  the  county 
courts  of  each  county  e at  the  Novem- 
ber term  thereof  in  eaoh  year  to  make 
an  order  of  reeord  fixing  the  fee  for 
furnishing  each  prisoner  with  board 
for  eaoh  day  for  one  year  commencing 
on  the  first  day  of  January  next 
thereafter,  » " 


Section  5825  s 

"Whenever  any  person  shall  be  oon- 
vlcted  of  any  orime  or  misdemeanor 
he  shall  be  adjudged  to  pay  the  costa, 
and  no  costa  incurred  on  his  part,  ex- 
cept fees  for  board*  shall  be  paid  T5y 
t'hc'stnte  or  county*" 


Under  action  12115  it  la  made  the  duty  of  the 
Jailer  or  sheriff  to  make  out  and  present  to  the  county 
court  at  its  regular  session  s bill  for  board  due  him 
for  such  working  prisoners,  and  it  is  the  duty  of  the 
oounty  court  to  order  and  pay  such  bill*  If  s prisoner 
is  plsced  out  on  work  under  the  conditions  and  rules  here- 
tofore pointed  out,  the  employment  is  to  be  under. 
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9 *such  roles  and  regulations  and 
under  suoh  terns  as  they  (county  court) 
may  prescribe,  * " 


The  question  of  the  hoard  of  the  prisoners  may 
or  may  not  be  a part  of  the  terms  under  ahich  the  prisoners 
are  compelled  to  work* 

It  is  the  opinion  of  this  office  that  the  oounty, 
in  any  event,  is  liable  for  the  board  of  suoh  prisoners, 
especially  where  no  provision  has  otherwise  been  made  in 
the  working  of  a prisoner* 


CONCLUSION* 


The  conclusion  expressed  in  the  above  and  foregoing 
divisions  of  this  opinion,  without  reiteration,  is  the 
opinion  of  this  office* 


Respectfully  submitted. 


FRA  KLIN  L*  REAGAN 

Assistant  Attorney  General 


APPROVED* 


liramr 

Attorney  General 
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ASSIGNMENT  .?  LAND  TO  THE  STATE ! 


^ r 


^ - 


Relating  to  manner  in  which 
it  may  be  disposed  of. 


honorable  ft ill  H.  tiargus 
Prosecuting  Attorney 
Case  County 

Harrlsonvlllo,#!  ssouri 


Dear  ar.  Hargus: 


This  Department  is  in  receipt  of  your  letter 
and  enclosure  of  April  6. 

Your  letter  states  in  part  as  follows: 

"He:  .ialker  Land. 

Relative  to  the  above  mentioned  102 
acre  farm  in  Cass  County  which  1 
talked  to  you  about  several  days  ago 
when  I was  in  Jefferson  City,  I en- 
close statement  of  facts.  I have  had 
this  matter  up  with  the  state  auditor, 
state  treasurer  and  Gov.  Park." 


Your  enclosure  states  as  follows: 
"He:  talker  Land. 

STAT^.MT  Of  .ACTS 

About  1918  E.J.  Walker,  resident  of 
Cass  County,  died  Intestate  and  ap- 
parently with  no  living  heirs. 
Litigation  to  which  the  State  of 
Missouri  was  a party  was  brought 
by  parties  claiming  to  be  heirs 
In  the  form  of  a quiet  title  suit. 
There  was  an  action  brought  by  the 
then  acting  prosecuting  attorney 
of  Cass  County  under  the  provisions 
of  Article  I,  Chapter  5.  This  case 
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was  taken  on  change  of  venue  to  Jacks on 
County  and  tried,  the  parties  claiming 
to  be  heirs  attempting  to  establish 
that  fact.  Trial  resulted  In  a hung 
Jury. 

After  the  trial  of  the  case  the  suit 
was  settled  in  tho  following  manner, 
to-wlti  A decree  was  entered  vest- 
ing title  solely  In  the  plaintiffs 
(those  claiming  heirship)  and  after 
the  decree  and  the  vesting  of  title 
these  parties  convoyed  the  102  acres 
In  question  by  warranty  deed  to  the 
State  of  Missouri,  subject  to  the  life 
estate  of  a Mrs.  berry.  You  will  note 
by  this  that  title  to  this  land  did 
not  come  to  the  State  of  Missouri  by 
escheat  but  by  deed.  In  December  some 
three  or  four  months  ago  Mrs.  carry 
died  and  the  land  Is  now  property  of 
the  state. 

Questions  to  answer  are  these) 

(1)  *jhat  department  should  have  charge 
of  this  Land? 

(2)  .Yhat  does  the  party  In  charge  de- 
sire to  do  with  It? 

(3)  In  what  manner  can  It  be  conveyed? 

(4)  Do  they  desire  to  rant  or  sell  it? 

I have  had  parties  approach  me  chi  both 
propositions? 


Laws  of  Missouri,  1915,  Section  1,  at  page  409, 
provided  that  a commission  be  created  to  accept  devises, bequests, 
donations,  gifts,  etc., made  to  the  State  and  which  read  as  fol- 
lows! 


"Whenever  any  devise, bequest, dona- 
tion,gift  or  assl^usent  of  money, 
bonds  or  choses  in  actlqn,  or  of 
any  property,  real,  personal, or  mixed, 
shall  be  made  or  offered  to  be  made 
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to  this  state,  the  governor, 
attorney-general  and  gtate  t.reag>;~ 
rer^^OTsMlutl^ra^co^^^aT^^Tor 
that  purpose,  shall  be  end  are  hereby 
authorised  to  receive  anu  accept  the 
ea-ne  on  such  terms,  conditions  and 
limitations  as  stay  be  agreed  upon  be- 
tween the  grantor,  donor,  or  assignor 
of  said  property  and  said  officials 
constituting  said  commission,  so  that 
the  ri  ht  and  title  to  shall  pass  to 
and  vest  in  this  state;  and  all  such 
property  so  vested  in  this  stats  and 
the  proceeds  thsreof  when  collected, 
say  be  appropriated  for  educational 
purposes,  or  for  such  other  purposes 
as  the  legislature  may  direct, R 


The  above  section  has  been  amended  abolishing 
the  Commission  and  transfsrring  their  duties  to  the  State 
board  of  ndueatiem. 

Laws  of  Missouri  1953  Article  II,  Seotlon  643, 
at  page  252  provides  that  the  State  Board  of  Education  is  to 
accept  devises,  bequests,  donations,  gifts  and  assignments  mads 
to  the  State  and  reads  as  follows: 


“whenever  any  davlse,  bequest, 
donation,  gift  or  assignment  of 
money, bonds  or  choses  in  action, 
or  of  any  property, real,  personal 
or  mixed,  shall  be  made  or  offered 
to  be  made  to  this  state,  the  State 
board  of  vdueatlon,as  constituted 
oy  law,  shall  bs  and  are  hereby 
authorized  to  receive  and  accept 
the  same  on  suoh  terms,  conditions 
and  limitations  as  may  be  agreed 
upon  between  the  grantor,  donor, 
or  aaaignor  of  said  property  and 
said  officials  constituting  said 
board,  so  that  the  right  and  title 
shall  pass  to  and  vast  in  this  Stats; 
ggd  | jCigfe  prppartj  £?  ™J»ted_ln 

whan  collected,  may  be  appropriated 
for  educational  purposes,  or  for 
such  other  purposes  as  the  legis- 
lature may  direct.  The  intention 
of  this  act  is  to  abolish  i~ 
mission  heretofore  create# 


Honorable  Kill  H*  Hargus 


-4- 


June  19 , 1954 


cept  devises,  bequests,  donations, 
gifts  or  assignments  of  money, bonds 
or  choses  in  action, or  of  any  property, 
real,  personal  or  mixed,  and  to  trans- 
fer such  duties  to  the  state  board  of 
education." 


Article  1,  Section  659,  R*  S*  So.  1929, provides 
that  whenever  any  real  estate  shall  have  escheated  and  title 
thereto  taken’ In  the  State,  the  court  may  order  a sale, and  reads 
as  follows i 

"henever  any  real  estate  shall  have 
esoheated  and  thfi  title  thereto  vested 
In  the  state,  the  circuit  court  of  the 
county  In  which  such  estate  1b  situate 
shall,  upon  the  application  of  the 
prosecuting  attorney  of  said  county, 
order  and  direct  said  real  estate  to 
be  sold;  which  sale  shall  be  made  by 
the  sheriff  of  said  county  and  shall 
be  advertised  and  conducted  in  the 
sa  e manner  as  shall  by  law  be  provided 
for  the  cale  of  real  estate  under  execu- 
tion. " 


As  set  out  in  the  statement  of  facts,  the  convey- 
ance of  the  land  in  question  by  warranty  deed,  subject  to  the  life 
estate  of  a firs*  ^erry,  has  upon  her  death  passed  title  to  the  State 
of  Missouri* 


At  the  time  of  settlement  in  question  Laws  of  fiis- 
sourl,1915,  supra,  were  in  effeot  and  particularly  Section  1 there- 
of which  provides  in  part  that  "whenever  any  **weaesignment***** 
of  any  property,  real,  personal  or  mixed,  shall  be  made****  to  this 
State****  a commission  for  that  purpose,  shall  be  and  are  hereby 
authorised  to  receive  and  accept  the  same  on  such  terms,  conditions 
and  limitations  as  may  be  agreed  upon  between  the-***, assignor  of 
said  property  and  said  officials  constituting  said  commission,  so 
that  the  right  and  title  to  shall  pass  to  and  vest  In  this  state; 
and  all  such  property  so  vested  in  this  state  and  the  proceeds 
thereof  when  collected,  may  be  appropriated  for  educational  pur- 
poses, or  for  such  other  purposes  as  the  Legislature  may  direct." 

At  the  present  time, (Laws  of  Missouri  1955  Article 
II,Seotlon  645,  supra)  the  above  section  has  been  amended  abol- 
ishing the  Commission,  and  transferring  their  duties  to  the  State 
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Board  of  education.  However,  such  an  a-nerdment  has  no  pax** 
tlcular  boaring  on  ^he  questions  presented  before  us  In  that 
the  present  Section  645,  Lavs  of  Missouri  1955,  supra,  still 
provides  as  It  did  at  the  time  the  settlement  was  made  that  n 
ease  all  such  property  so  vested  In  this  State  and  the  proceeds 
thereof,  when  collected,  may  be  appropriated  for  educational 
purposes  or  for  such  other  purposes  as  the  Legislature  may 
direct." 


Wo  question  is  raised  or  issue  made  as  to  whether 
at  the  time  of  settlement,  the  commission  authorised  to  reeelve 
and  accept  the  seme  did  so  in  fact,  and  we  assume  that  they  did 
receive  and  accept  sane. 

Section  659  H.  5.  ho.  1929,  dealing  with  esch- 
eats provides  that  the  court  may  order  the  sale  of  any  real 
estate  which  has  escheated  and  the  title  thereto  vested  in  the 
State.  Section  645  of  the  Lews  of  Missouri  1955,  supra,  merely 
states  in  part,  that  ">***  all  such  property  so  vested  In  this 
State  and  the  proceeds  thereof  when  collected*-**"  and  nothing 
la  stated  as  to  how  the  prooeeds  are  to  be  collected.  In 
determining  what  the  Legislature  meant,  it  is  necessary  for  us 
to  construe  that  phrase  with  the  general  purport  of  the  whole 
statute  in  order  to  carry  out  the  object  which  the  law-givers 
sought  to  reach. 

In  the  ease  of  Pahlln  v.  Missouri  C omul  as  Ion  for 
the  blind,  268  S.  W.  420,  1.  c.  4JJ4,  the  Court  ealds 

“Where  certain  terms  of  a statute  are 
ambiguous,  resort  may  be  had  to  its 
tltlo  as  a clue  or  a guide  to  its  mean- 
ing. 

In  the  case  of  31aaer  v.  Rothschild  120  S.  ».  1, 
1.  e.  11,  221  Mo.  180,  our  Supreme  Court  said: 

"The  lav  Is  well  settled  that  doubtful 
words  of  a statute  may  be  enlarged  or 
restricted  in  their  meanin  to  conform 
to  the  Intent  of  the  law-makers  when 
manifested  by  the  aid  of  sound  prin- 
ciples of  interpretation.****  i'ha 
authorities  hold  that  a statute  should 
not  be  construed  as  1/  It  stood  soli- 
itiry  and  alone 7~c c.u  .lete  ard  perfect  ’ 
in  Itself . and  Isolated  from  all  ot.-ier 
1g  v ju  It  Is  not  to  be  expected  that 

a statute  which  takes  its  place  in  a 
general  system  of  Jurisprudence  shall 
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be  eo  perfect  as  to  require  no  support 
frost  the  rules  and  statutes  of  the  sys- 
tem of  which  It  becosies  as  part,  or  so 
clear  In  all  Its  terms  as  to  finish  In 
Itself  all  the  light  needed  for  Its  con- 
struct! am.  *aeo 


"Under  that  rule,  where  the  language  of 
a statute  leads  to  a manifest  contra- 
diction of  the  appsurent  purpose  of  the 
enactment,  a construction  may  be  placed 
upon  It  which  will  modify  the  literal 
amanlng  of  the  words  thereof  #***e 


"We  might  also  add  In  this  connection 
that  under  the  premia Ions  of  our  Con- 


stitution the  title  of  a statute  la 
necessarily  a part  thereof,  and  In 
construing  the  statute  we  should  take 
the  title  into  consideration,  aIao.,r~ 


COICLUSIOI. 


In  the  llcht  of  the  foregoing  cases  and  sections, 
we  are  of  the  opinion  that  whenever  any  land  la  assigned  to  this 
state  and  Is  received  and  acoepted  on  the  terms  as  agreed  upon 
by  the  assignor  and  authorized  board  (now  Lavs  of  Mo.  1933, Sec- 
tion 643, supra)  and  the  title  passes  to  and  vests  In  this  State 
then,  «*->»  the  circuit  court  of  such  county  In  which  such  estate 
Is  situate  shall,  upon  the  application  of  the  proseouting  attor- 
ney of  said  county,  order  and  direct  said  real  estate  to  be  sold; 
which  sale  shall  be  made  by  the  sheriff  of  said  county  and  shall 
be  advertised  and  conducted  In  the  same  manner  as  shall  by  law 
be  provided  for  the  sale  of  real  estate  under  execution. 

(Section  639,  R.  S.  Mo.  1929, supra.) 

It  Is  true  that  Article  I,  Section  639  R.  S.  Mo. 
1929, supra,  stated  "whenever  any  real  estate  shall  have  escheated 
and  the  title  thereto  vested  In  the  State  ****",  but  we  are  ot 
the  opinion  that  the  remainder  of  the  above  section  applies  as 
well  to  Article  II,  Section  643,  Laws  of  Missouri  19 33, supra, which 
states  that  "»***  all  such  property  so  vested  in  this  state  and 
the  proceeds  thereof  when  collected  may  be  appropriated  for  educa- 
tional purposes,  or  for  such  other  purpose  as  the  Legislature 
may  direct. <mhh»" 
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«e  find  nothing  In  Article  II,  See t Ion  643, supra, 
stating  how  the  property  Is  disposed  of,  how  the  proceeds  are  to 
be  collected,  etc., and  therefore  In  order  to  clear  up  this  aabl* 
gulty,  ve  must  look  to  the  title  of  the  act,  and  not  to  the  see* 
tlcm  as  It  stands  alone. 

As  held  In  the  case  of  Glaser  v.  Rothschild .supra . 
"**«*  the  authorities  hold  that  a statute  sliould  not  be  eons  trued 
as  If  it  stood  solitary  and  alone,  complete  and  perfect  and  lsol* 
ated  from  all  other  laws,****.  The  title  of  a statute  is  neces* 
sarlly  a part  thereof  and  In  construing  the  statute,  we  should 
take  the  title  into  consideration  also****".  As  stated  previously, 
the  title  of  Chapter  III,  is  not  United  merely  to  escheats  but 
also  Includes  devises  and  bequests  and  further  research  Is  shown 
to  also  Include  donations,  assignments,  etc. 

We  are  of  the  opinion  that  all  four  questions,  as 
set  out  In  the  statement  of  faets,  nay  be  answered  by  complying 
with  that  portion  of  Section  659,  R.  S.  Ho.  1929,  which  Is  appli- 
cable.  The  Circuit  Court  of  the  county  In  which  such  estate  Is 
situate  should  upon  the  application  of  the  Prosecuting  Attorney 
of  said  county,  order  and  dlreot  the  real  estate  to  be  sold  and 
the  proceeds  when  collected  held  In  the  State  treasury  to  be 
appropriated  for  educational  purposes  or  for  such  other  purposes 
as  the  Legislature  may  direct. 


Respectfully  submitted. 


CO ViSLL  R.  Haft' ITT 

Assistant  Attorney  General, 


APPROVED! 


wrrzzrmvx. — 

Attorney  General . 
■V/CRHxLC 


TAXATION  and  REVENUE} 


Hon.  Robert  V.  Hawkins 
Prosecuting  Attorney 
Pemiscot  County 
Caruthersvllle,  Mlasouri 


Dear  Mr.  Hawkins: 

Acknowledgment  la  herewith  made  of  your  latter  of  June  9, 
1934,  requesting  an  opinion  on  the  following  natters: 

"Mr.  Chas.  0.  Rosa,  Collector  of  tbs  Revenue  within 
and  for  Pemiscot  County,  desires  an  opinion  fron 
your  office  concerning  the  legislative  enactments 
of  1933  for  the  collection  of  stats  and  county  taxes. 

On  page  429  of  the  session  Acts  of  1929,  it  is  pro- 
vided among  other  things,  that  Seetlons  9952,  9953, 

9954,  9955,  9966,  9957,  9966,  9960,  9962  and  9963, 

Article  9,  Chapter  69,  Revised  Statutes  of  Missouri, 

1929,  entitled  "Taxation  and  Revenue"  and  relating 
to  delinquent  and  back  taxes,  be  and  the  same  are 
hereby  repealed  and  fifty-one  new  sections  enacted 
in  lieu  thereof  pertaining  to  the  same  subject. 

The  legislative  enactments  beginning  on  page  426 
end  extending  to  page  449  of  the  Session  Aots  of 
1933,  being  Senate  Bill  #94,  completely  changes  the 
method  of  collecting  taxes  in  this  state,  but  to 
the  mind  of  our  Collector  the  question  is  very  much 
complicated  by  House  bill  #44,  beginning  on  page 
465  of  the  session  Acts  of  1933  by  whloh  enactment 
section  9952,  Article  9,  Chapter  69  of  the  Revised 
St  tutes  of  1929  seems  to  be  again  repealed  and  a 
ae«  section  enacted  in  lieu  thereof,  making  it  the 
duty  of  the  Collector  to  proceed  to  enforce  the  pay- 
ment of  taxes  charged  against  the  land  by  suit  in 
a court  of  competent  jurisdiction  of  the  county  where 
the  real  estate  is  situated,  which  said  court  shall 
nave  jurisdiction  without  regard  to  the  amount  sued 
on  to  enforce  the  lien  of  the  state  and  cities. 


Page  465  Laws  of  Missouri,  1933,  not  effective 
after  7-24  33  except  as  to  delincuent  tax  attorney. 


June  22,  1934. 
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Suoh  being  tbe  case,  tbe  Collector  la  at  a loee 
to  underet  nd  tbe  method  pe  ebould  pureue  In 
oolleetlng  tazea  that  are  delinquent  now  and 
become  delinquent  In  tbe  future.*  •••••••• 

By  the  provl alone  of  senate  bill  94  a new  and  oosprehsnslve 
systsm  of  eaforolng  tbe  payment  of  delinquent  taxss  wae  enacted  and 
tbe  old  method  of  enforcing  tbe  payment  of  delinquent  taxes  by  ault 
wae  abandoned.  Section  9963  h.  8.  Mo.  1939  was  repealed  by  tble  law 
and  a new  eeotlon  enacted  providing  for  certain  thing a that  are  la- 
dlepensable  to  tbe  eyetem  Inaugurated  by  senate  Bill  94.  However, 

Senate  bill  94  did  not  oontaln  an  ener«,enoy  olause. 

houee  Bill  44  found  at  page  46©  Lava  of  Missouri,  1933,  aleo 
purported  to  repeal  section  9963  of  tbe  1939  revlelon,and  thus  enacted 
a new  seotloa  99o3  In  lieu  thereof.  Tbe  Seetlon  ae  reenacted  In  Houee 
Bill  44  la  Identical  with  tbe  Section  found  In  tbe  1939  Revision  ex- 
cept that  tble  provleo  wae  added: 

•PROVIDID,  H01EVKR,  that  In  all  counties  of  tbls  State 
that  now  have  or  may  hereafter  have  a ; opulatlon  of 
not  lees  than  80,000  nor  more  than  95,000  acoordlng 
to  tbe  last  decennial  census  of  tbe  United  Statee, 
tbe  Collector  shall  have  no  power  or  authority  to 
employ  such  attorneys,  that  tbe  Prosecuting  Attorney 
of  such  counties  shall  oe  tbe  baok  tax  attorney, 
and  that  all  fees  oollected  as  such  by  tbe  Colleotor 
shall  be  paid  into  tbe  County  Treasury;  and  eaob 
of  tbe  Proseouting  Attorneys  In  such  oountlee  shall 
be  entitled  to  suob  additional  temporary  clerk  and 
deputy  hire  as  In  tbs  judgment  of  tbe  Proseoutlng 
Attorney  and  tbe  County  Court  may  be  deeded  neoe  aary, 
for  such  time  and  at  such  salary  as  may  be  fixed  by 
tbe  Proseoutlng  Attorney  and  tbe  County  Court.* 

Houee  bill  44  wae  both  passed  by  tbe  General  As  eably  and 
approved  by  tbe  Governor  subsequent  to  Senate  Bill  94.  Vs,  find  these 
t»o  Sections  9963  as  apparently  valid  and  effective  lavs,  tbe  eeotlon 
In  House  Bill  apparently  authorizing  a prooedure  th.  t was  repealed  by 
and  la  entirely  repugnant  and  oontrary  to  tbe  entire  intent  and  purpose 
of  Senate  Bill  94.  There  can,  of  couree,  oe  no  question  aa  to  tbe 
intention  of  tbe  Legislature  in  enacting  Senate  Bill  94.  If  we  oan 
determine  tbe  legislative  object  of  Houee  Bill  44,  we  may  be  able  to 
conetrue  these  aote  eo  as  to  glvs  full  sffsot  to  botb.  Tbs  only  change 
In  Section  9963  as  contained  In  house  Bill  44  and  as  contained  In  tbe 
1939  Revision  la  tbe  addition  of  tbe  proviso  above  set  out.  This  change 
only  affected  Greene  County,  and  authorises  and  requires  tbe  Proseoutlng 
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Attorney  of  said  County  to  aot  te  delinquent  tax  attorney.  No  oh&ngt 
of  any  kind  was  unde  as  to  any  other  provision  of  eald  S<  ctlon. 
Accordingly,  It  is  a reasonable  conclusion  that  as  Senate  Bill  94 
repealing  section  9952  was  not  effective  till  ninety  ays  after  adjourn- 
ment me  as  e&ld  original  jection  9952  was  valid  and  a subsisting  law 
until  that  time,  and  as  House  bill  44  mads  no  ohange  in  that  Section 
except  as  above  pointed  out,  the  whole  Intent  and  purpose  of  House 
Bill  44  was  to  effect  tnls  ohange  In  the  mode  of  the  selection  of  the 
delinquent  tar  attorney,  such  ohange  applying  only  to  Greene  County, 
Missouri.  An  examination  of  the  emergency  ol  use  supports  this  con- 
clusion. This  clause  Is  found  on  P age  467,  Laws  of  1933  and  reads  as 
follows: 

"dootlon  2.  iUiutGLNCY.— The  financial  condition 
of  the  counties  of  ths  people  therein,  to  vhioh 
this  aot  applies,  and  relief  of  the  same  being 
imperative  without  delay,  orentes  an  em‘  rgeucy  in 
the  meaning  of  the  Constitution  and  this  act  -‘hull 
be  In  force  and  effeot  upon  lte  passage  and  approval.* 

As  the  only  part  of  said  aot  w'pioh  was  not  already  operatlvs 
was  the  added  proviso,  the  •relief1*  ore  tlag  the  ‘emergency 4 r ferred 
to  must  have  been  the  added  proviso.  That  the  emergency  clause  may  be 
considered  in  determining  legislative  intent  la  well  settled.  The 
Supreme  Court  In  this  matter  stated  ae  follows  In  the  oase  of  State  va. 
Bang sen,  170  Mo*  81,  1.  c.  109 i 

"Now,  If  laws  passed  at  remote  period,  laws  in  pari 
materia,  or  cognate-sub  ect  laws,  laws  that  have 
expired  or  been  repealed,  unconstitutional  laws, 
may  have  the  shell  of  their  legislative  nuts 
oraoked  by  the  hammer  of  Judicial  investigation,  in 
order  to  extract  the  kernel  of  their  intention,  then 
a fortiori,  may  a slr-.ll  r result  be  reached  where 
the  shell  of  the  legislative  nut  has  bsen  er&cksd  by 
the  lsglelators  themselves,  and  the  kernel  of  their 
Intention  extracted  and  spread  on  the  platter  of  an 
emergency  clause  ready  for  lmuedl  te  use.  e hold 
the  emergency  clause  In  this  lnstanoe  as  conclusive 
evidence  of  the  legislative  purpose,*  •••••*.* 

Having  concluded  that  the  sole  Intent  of  House  Bill  44  was  to  provlds 
that  the  Prosecuting  Attorney  of  Cref nn  ounty  also  aot  as  Delinquent 
Tax  Attorney,  we  axe  of  the  opinion  that  House  Bill  44  was  only  operative 
as  snaotsa  up  to  July  24,  1953,  and  now  has  no  application,  so  far  aa 
effecting  the  mode  of  procedure  set  up  by  senate  Bill  94. 


Hon.  Robert  V.  Hawkins 


June  32,  1934 


The  foregoing  construction  Is  further  supported  by  th* 
rule  that  acta  relating  to  th*  seme  subject,  passed  at  the  same 
session  must  be  treated  as  part  of  tbs  sue  act  and  construed  to- 
gether. The  Supreme  Court  en  banc  stated  In  Gasconade  County  vs. 
Cardin  441  Mol  569  as  follows: 


■especially  Is  It  true  tbnt  legislative  enactment* 
passed  upon  the  aaae  day  or  at  the  same  session, 
and  relating  to  the  ease  subject,  are  to  be  read 
as  part  of  the  same  act. 


Ve  have  not  overlooked  the  fact  thrt  House  Bill  44  was 
enacted  subsequent  to  8'  nate  Bill  94,  or  that  It  la  In  fact  a special 
law,  but  are  of  the  opinion  that  any  other  construction  would  render 
said  House  Bill  44  repugnant  to  the  Intent  and  purpose  of  Senate  Bill 
94. 


fully  subaitted, 


aP—Q—*- 

VALTIJtfl 
Assistant  Attorney  Oenefal. 


APPROVED: 


ROT  MOJLITTHICK, 
Attorney  General. 


HU» : MM 


She  riff: 


1*  To  charge  a person  with 

carrying  concealed  weapons 
under  the  statute  concealment 
is  the  gravamen  of  the  offense 
whether  such  concealment  is 
on,  or  near  to,  person, 

2.  Where  person  is  intoxicated 
cons  ealraent  not  necessary. 


3. 

r*3 

August  17  th, 


Mr.  Sterling  V.Harness, 
Sheriff  of  Henry  County, 
Clinton,  Missouri. 


Weapon  found  in  car  with 
illegal  liquor,  general  law 
applie  s. 


1934. 


filed! 


Dear  Slr:- 


We  hare  your  letter  of  June  20,  1934,  in  which  Is  contained 
a request  for  cn  opinion  as  follows: 

"We  would  like  to  get  your  opinion  on  the  law  on 
oarrylng  cone  sal  ed  weapons,  especially  when  a gun  is  found 
in  an  automobile  either  in  the  oar  poeket  or  lying  in  the 
open  as  on  the  seat  or  within  easy  reach  of  the  person  or 
persons  in  the  oar.  Also  in  oase  where  an  arrest  is  made 
for  drunkness  and  a gun  is  found,  how  should  the  gun  be 
confiscated. 


"Then  where  illegal  liquor  is  found  in  an  automobile 
and  a gun  is  also  found  in  the  oar  lying  within  zeaoh,  can 
we  take  the  gun  and  file  on  the  person  for  oarrylng  concealed 
weapons.  I am  referring  to  pistols  and  revolvers  in  the  above 
oases,” 


Section  4029,  Revised  Statutes  of  Missouri,  1929,  provides 
as  follows: 

"Sec.  4029.  Carrying  ccnceAled  weapons.— If  any  per- 
son shall  carry  concealed  upon  or  about  his  person  a dangerous 
or  deadly  weapon  of  any  kind  or  desorlpti  n,  or  shall  go  inte 
any  ohurch  or  plaoe  where  people  have  assembled  for  religious 
worship,  or  into  any  school  room  or  plaoe  where  people  are 
assembled  for  eduoatlonal,  political,  literary  or  social  pur- 
poses, or  to  any  ale  otlon  preclnet  on  any  elect  ion  dey  , or  into 
any  court  room  during  the  sitting  of  court,  cr  into  anv  other 
public  assemblage  of  persons  met  for  any  lawful  purpose  other 
than  for  militia  drill,  or  meetings  ealled  under  militia  law 
of  this  state,  having  upon  or  about  his  person,  concealed  or 
exposed,  any  kind  of  firearms,  bowls  knife,  spring-back  knife, 
razor,  metal  knuoks,  billy,  sword  cane,  dirk,  dagger,  slungshot 
or  other  similar  deadly  weapons,  or  shall,  in  the  presence  of 
one  or  mare  persons,  exhibit  any  suoh  weapon  in  a rude,  angry 
or  threatening  manner,  qt  shall  hpve  any  such  weapon  in  his 
possession  *ien  intoxicated,  or,  directly  or  indirectly,  sell 
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August  17th,  1934. 


or  deliver,  loan  or  barter  to  any  minor  any  suoh  weapon, 
without  the  o on  sent  of  the  prent  or  guardian  of  euoh 
minor,  he  shall,  upon  convlotlon,  be  punished  by  Imprison- 
ment In  the  penitentiary  not  ezeeeding  two  years,  or  by 
a fine  of  not  less  than  one  hundred  nor  more  than  one  thou- 
sand dollars,  or  by  Imprisonment  in  the  county  Jail  not  less 
than  fifty  days  nor  more  than  one  year,  or  by  both  such  fine 
and  imprisonment.  Pro  Tided,  that  nothing  contained  in  this 
seotlon  shall  apply  to  legally  qualified  sheriffs,  polios 
officers  and  other  persons  whose  bona  fide  duty  Is  to  execute 
pzoeess,  elTll  or  criminal,  make  arrests,  or  aid  In  conserving 
the  publlo  peace,  nor  to  persons  traveling  in  a continuous 
Journey  peaoeably  through  this  state. " 

On  reading  the  a bore  seotlon,  we  are  Immediately  faeed 
with  construing  what  Is  meant  by  the  terms  "upon  or  about  his  person". 
In  tills  connection,  the  ease  of  State  rs.  Conley,  £80  Me.  £1,  well 
states  the  law  as  oonstrued  by  our  courts.  In  that  oase,  Justloe 
talker  at  page  £3,  uses  the  following  language: 

"Under  the  statute  (Seo.  4496,  R.  3.  1909)  defining 
this  offense,  the  concealment,  although  not  aotually  on 
the  person,  may  be  In  sash  close  prexlmlty  to  the  ascused 
as  to  be  within  his  easy  reach  and  convenient  control;  and 
upon  proof  of  this  fact  the  offense  Is  made  out." 

And  again  at  page  £4: 

"This  Instruction  oorreetly  declares  the  law  In  that 
It  o on  tains  all  the  essentials  neoessary  for  the  jury** 
consideration  In  determining  as  to  the  guilt  or  lnno  enoe 
of  appellant  under  the  evidence.  The  refused  Instruction 
doss  not  do  this  but  attempts  by  Its  teas  to  limit  the 
words  'on  or  about  his  person'  to  a ooneealnamk  by  the 
aeeused  of  the  weapon  In  his  wearing  apparel.  The  ffcot  of 
concealment  constituting  the  gravamen  of  the  offense,  a 
construction  whloh  would  limit  the  law  as  contended  by 
appellant  would  defeat  Its  purpose  and  render  con vloi ions 
in  oases  of  this  character  difficult  If  not  Impossible." 

The  statute  referred  to  Is  the  same  seotlon  as  the  one 

quoted  earlier  In  this  opinion. 

The  above  ease  and  language  were  cited  with  approval  In 
the  oase  of  State  vs.  Renard,  £73  s.  V.  1038  and  State  vs.  Hogan,  £73 
S.  W.  1060. 
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Slnee,  therefore,  the  concealment  is  regarded  as  the 
gravamen  of  the  offense,  ee  can  readily  answer  your  first  question 
by  saying  that  if  the  gun  in  the  automobile  within  easy  reaoh  of 
the  person  in  question  is  in  any  way  oonoealed,  then  the  offense 
is  within  the  statute.  If  said  gun  is  lying  in  open  view,  con- 
sidering the  olrcumstanoes , there  is  no  ooneealmont  and  henoe  the 
situation  is  not  within  the  statute.  An  example  of  how  far  the 
oourts  of  Missouri  haws  gone  Is  the  oase  of  state  ts.  Renard,  elted 
above,  where  the  gun  was  on  the  floor  of  the  automobile  beside  the 
feet  of  defendant.  In  that  ease,  it  was  a dark  nigit  and  this,  no 
doubt,  strengthened  the  element  of  ooneealment.  The  offense  was 
there  held  within  the  statute. 

As  to  your  second  question  eonoernlng  the  gun  on  or 
about  an  lntoxloated  person,  a different  situation  arises.  The 
statute  th we  uses  the  words  "or  shall  here  any  sash  weapon  in  his 
possession  when  intoxicated” • 

In  the  oase  of  State  vs.  Goldsmith,  300  S.  W.  677,  the 
oourt  at  page  678,  referring  to  the  same  seotlon  of  Revised  Statutes 
of  Missouri,  1910,  states  as  follows: 

"Under  seotlon  3275,  it  Is  a felony, 
while  lntoxloated,  to  hare  in  possession  a 
deadly  weapon.  It  is  not  neoessary  that  the 
weapon  be  oonoealed 

Since  ooneealment  is  not  a neoessary  part  of  the  offense 
where  the  offender  is  lntoxloated,  the  mere  possession  is  enough, 
the  gua  may  be  oonflseated  by  the  arreetlng  at floer  and  the  offense 
is  within  the  statute. 

Concerning  your  question  as  to  a gun  found  in  a oar 
also  found  to  contain  illegal  liquor,  we  are  of  the  opinion  tint  the 
offense  would  be  the  same  and  sub  jest  to  the  same  limitation  as  in 
the  situation  stated  in  your  first  question. 

It  is  true  that  formerly  there  was  a statute  (Seotlon 
4517,  Revised  Statutes  of  Missouri,  1989)  with  referenee  to  oarrylng 
deadly  weapons  in  a conveyance  with  illegal  liquor.  That  seotlon 
was,  hovever,  pi  rt  of  Chapter  31,  Revised  Statutes  of  Missouri,  1929, 
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.latu t.T2S 

a<  stated  earlier  In  this  opinion,  would  therefore  apply.  * 

Vsry  truly  yours, 


CHARLES  ii.  HOWELL,  Jr. 

Assistant  Attorney-General. 

APPROVED: 


At  t or  ney- denaral 


TAXATION : ••  Seuate  pil1  94  modified '”by  house  hill  44  JSxtra  Session  authoria 
'tial  proceeain  s to  bo  instituted  within  five  years. 


i 

v 

Eepteab-  r 4,  1934. 


hoa.  Cnnrlea  k.  hay. 
City  counsellor 
City  of  ut. Louis, 

St. Louis,  Missouri 


Dear  kr.  Hay: 

. te  acknowledge  your  coar.uAlontlon  of  raceat  data  to 
General  kcllttriok  re cues ting  an  o talon  of  thla  offioa  respecting 
senate  dill  94  of  the  Regular  Session  of  the  67th  Can*  ral  Assembly, 
fa  have  alao  received  coa.unloatlona  froa  varloua  officials  re- 
specting this  law  and  what  effeot,  if  any,  House  Bill  44  of  the 
Regular  Saaaloa  and  Senate  Bill  *'4  of  the  Extra  Seaelon  of  the  67th 
General  Assaably  have  upon  the  operation  of  thla  new  tax  law.  Ve 
are  answering  all  of  tbeee  Inquiries  in  thla  opinion. 


I. 

DUTY  OP  TH  STATE  TAX  COMMlSilOI 
AMD  THE  ATTOHVCT  L VME  AL  OP  MISSOURI 
U '<  ■ ,«*!  ^-^LATE,  Bl  hk,94f 


Under  general  statutory  provisions  it  la  the  provlnoe 
of  the  Attorney  General  to  advise  and  render  official  opinions  to 
the  heads  of  the  ot»ta  Departaaats  and  certain  other  officials.  How- 
ever , in  addition  to  these  general  provisions  the  legislature  direct- 
ed the  State  Tex  <X>aaisslon,  with  the  aavlce  of  the  Attorney  Ceneral 
to  decide  all  questions  arising  under  the  provl alone  of  Senate 
Bill  94: 


* *with  reference  to  the  powers  and  duties 
of  county  or  township  tax  officer!,  ana  such 
decision  snail  nave  foroe  and  effeot  until 
SMdlfied  or  annulled  oy  the  judgment  or  decree 
or  a court  of  ooapatent  jurisdiction* 


Hon.  Charles  M.  May 


-3 


September  4,  1934 


It  la  by  virtue  of  the  general  etatutory  duties  aforesaid 
an d the  foregoing  provl alone  of  Seotlon  »9ttCd,  page  443  Lave  of 
Missouri,  1933,  that  the  fol losing  opinion  le  adopted  aa  a tone  Inter- 
pretation of  the  portlona  of  senate  Bill  94  hereinafter  considered. 


II. 

SEJIATE  BILL  94  0T  THE  REGULAR  SESLIGfl 
AMD  3EMATE  BILL  540F  THE  EXTRA  SISSIOi 
OP  THE  57 th  GUKKAL  ASSEMBLY  OP  MISSOURI 


senate  Bill  94,  ae  paaeed  by  the  57th  General  Assembly  of 
Missouri  in  Regular  session,  vae  a complete  echeae  of  procedure  for 
the  enforcement  of  the  collection  of  delinquent  taxee  In  thle  State. 
ay  lie  provisions  It  repealed  all  of  the  sections  of  the  Revised 
Statutes  of  Missouri  of  1939  vhleh  had  to  do  with  and  authorised  a 
suit  before  a judicial  tribunal  for  the  enforcenent  of  the  collection 
of  delinquent  real  estate  taxes  and  enaoted  In  lieu  thereof  eo  « fifty- 
one  sections  setting  up  the  new  procedure  r.lnutely  and  In  detail. 

the  Attorney  General  In  an  opinion  to  the  State  Tax  Commission, 
date  August  8th,  1933,  shortly  after  the  effective  date  of  Senate  Bill 
94  and  prior  to  the  passage  of  Senate  Bill  54  of  the  Extra  Session, 
held  thatthe  provisions  of  senate  Bill  94  ears  aandatory,  requiring  a 
sale  each  year  of  all  lands  and  lots  upon  whloh  there  vers  any  delin- 
quent and  unpaid  taxes.  Clearly,  Senate  Bill  94  ae  enacted  required 
the  offering  for  sale  each  year  of  all  traote  and  lots  for  delinquent 
and  unpaid  taxea.  In  this  opinion  it  was  held  that  the  aandatory  pro- 
v' alone  of  Senate  Bill  94  sere  not  In  any  »ay  affected  or  modified  by 
Section  9961,  Revised  Statutes  of  Missouri  1939,  vnlch  Section  vae 
neither  repealed  nor  amended  by  Senate  Bill  94.  Thle  Seotlon  provided 
ae  folloee: 


"Mo  aotion  for  recovery  of  taxes  against  real 
estate  shall  he  comaenced,  had  or  maintained, 
unless  aotion  therefor  shall  be  commenced  within 
five  years  after  delinquency,  excepting  taxes 
no*  delinquent,  on  vnioh  suit  nay  be  oonmenced 
at  any  ties  el  thin  five  yiare  after  thle  chapter 
shall  take  effect,  but  not  thereafter." 


Hon.  Charles  tt.  Hay 


September  4,  1934 
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However,  the  eneral  Assembly  in  Extra  Session  repealed 
Seetiou  9961  of  the  1999  revision  and  enacted  a nee  section  In  lieu 
thereof,  page  154,  Lava  of  Missouri,  Extra  seeelon  1933-34.  Thle 
Section  reads  as  folloae: 

•lo  proceedings  for  the  sale  of  land  and  lots 
for  delinquent  taxes  under  the  provisions  of 
Chapter  59,  Revised  statutes  of  Missouri,  1929, 
relating  to  the  collection  of  dellncuent  and 
hack  taxes  and  providing  for  foreclosure  sale 
ana  redenption  of  land  and  lots  therefor,  shall 
he  vsL  id  unless  initial  proceedings  therefor 
shall  he  cosueencea  si  thin  five  (5)  years  after 
delinquency  of  such  taxes,  and  any  sa^e  held 
pursuant  to  Initial  proceedings  commenced  within 
suoh  period  of  five  (5)  years  ehall  he  deee-td 
to  have  been  in  compliance  with  the  provisions 
of  enld  act  in  ao  far  as  the  time  at  vhloh  such 
tales  are  to  he  had  is  specified  therein,  pro- 
vided that  proceedings  for  the  sale  of  lande 
and  lots  on  ehloh  taxes  ars  delinquent  for  the 
year  1928  nay  he  eon-eneed  at  any  tine  prior 
to  December  31,  1934.  Provided  further,  that 
in  eults  or  aotlons  to  collect  de  inquent 
drainage  and/or  levee  aeeeesnents  on  real  es- 
tate suoh  suits  or  aotlons  shall  bs  commenced 
within  flvs  years  after  delinquency , otherwise 
no  suit  or  notion  therefor  ehall  be  oounenced, 
had  or  maintained. * 

That  the  foregoing  enact  ent  etc  Intended  to  apply  to  the 
procedure  provided  in  Senate  Bill  94  cannot  he  questioned.  The  ni story 
of  the  enactment  itself  olearly  shows  the  intent.  Considering  the 
wording  of  the  not,  more  definite  terns  could  not  have  been  used.  It 
does  not  refer  to  an  action  or  suit  as  did  the  original  Section  9961 
and  which  terns  eonld  n-ve  olearly  indioated  an  application  to  eults 
or  aetiona  at  law  for  the  oelleotioa  of  the  taaee.  Instead  thle  act 
appliss  to  "proceedings  for  the  sale  of  laade  and  lots  for  delinquent 
taxes.*  This  quoted  phrnee  is  used  innumerable  tines  in  senate  Bill 
94  and  refers  distinctly  to  tbs  sale  as  authorized  by  that  law/  fe 
direct  attention  to  the  aossage  of  the  Governor  delivered  December 
4th,  1933  to  the  house  and  Senate  in  joint  seaelon  (p.  165,  s.  J. 

Ixtrn  Session  of  the  ~7th  neutral  Assembly;.  In  thle  message  Hie 
Excellency  stated: 

•The  subjects  au  purposes  to  be  considered  by 
the  57th  ueneral  Assembly  are  hereby  enlarged 
and  aupplamented  to  lnolude  the  consideration 
of  enactment  of  such  legislation  as  nay  to  the 


Hon.  Cherlee  m.  Hay 


Septea  er  4,  It 34 


General  Assembly  eeem  proper  concerning  tbe 
following  subjects  and  purposes.*  * * * 

(c;  am  ACT  to  repeal  section  9961  of  Article 
8 Chapter  59  of  tbe  Revised  statutes  of 
Missouri,  1829,  relating  to  11 alt  at Ion  of  ectl;na 
In  connection  vltb  delinquent  and  b*cic  taxes, 
and  to  enact  a new  eeotlon  in  lieu  thereof,  to 
be  xnovn  as  Seotlon  9961,  relating  to  limitation 
of  sales  for  d 1 lament  taxes  and  validity  thereof.* 

In  authorising  the  General  Assembly  to  consider  the  subject 
natter  of  House  Hill  54,  the  Governor  plainly  Indicated  that  any  enact> 
cent  paosed  under  this  autnorisatlon  v&s  to  apply  to  the  proceedings 
contemplated  by  Senate  Bill  94.  His  message  authorised  the  reppal  of 
the  law  relating  to  lleltatlon  of  actions  and  the  enactment  of  a lav 
relating  to  limitation  of  gales , That  the  message  of  the  Governor 
delivered  to  the  General  Assembly  In  Extra  Session  may  be  considered 
In  the  construction  of  n lav  then  enacted  le  settled  la*  in  this  and 
other  states. 


23  Corpus  Juris  p.  103 
35  B . C«  L*  p.  903. 

State  vs.  Adams,  19  3.  *.  (2d)  1.  cl  673. 

Ho  ocnfuslon  snould  arise  because  of  the  use  of  the  term 
‘under  the  provisions  of  Chapter  59,  R.  9.  of  do.  1929*  la  Senate  Bill 
54.  shea  senate  Bill  94  *>-e  passed  It  repealed  certain  Sections  of 
Chapter  59,  R.  s.  Bo.  1929  and  *enaoted  in  lieu  thereof*  certain  nee 
sections.  Senate  sill  94  then  beomme  a part  and  parcel  of  Chapter  59 
•f  the  1939  revision  mad  vac  properly  referred  to  lm  Senate  Bill  54. 

The  rule  that  amendments  to  the  Revised  Statutes  take  the  place  of  and 
are  to  be  construed  after  their  enactment  ae  being  Inserted  In  lieu 
of  the  repealed  sections  le  laid  dova  la  State  v.  Schenk,  238  Bo.  1.  o. 
444: 


*Def  adant  claims  that  the  amendment  of  1907 
vas  ot  repealed  by  tbe  Act  of  1909,  and  that 
said  amenuatory  Aot  of  1907,  extending  the 
right  of  preliminary  examination  to  all  felony 
oases,  is  still  in  force.  Be  cannot  agree  to 
this  contention.  The  Aot  of  1905,  by  its  terse, 
ox  sated  a ae*  sactioa  to  be  Incorporated  In  the 
Revised  Statutes  of  1899,  said  section  to  be 
kno*n  ae  section  2476a,  and  to  be  regarded 
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thereafter  as  If  actually  written  into  said 
Hevlesc  Statutes.  The  Act  of  1907  by  lte 
terms  amended  tale  scctlou,  247^,  which  tjhere- 
after  woe  to  be  regarded  as  i£  written  Into 
Ujo  revision  as  thus  amended . * 

It  is  therefore  conclusive  that  Senate  3111  54  of  the  Extra 
Session  was  lntdaded  to  operate  directly  upon  Senate  Bill  94  of  the 
Hegul&r  Session.  Unquestionably  these  laws  are  pari  materia,  each 
referring  to  the  eollectlon  of  delinquent  taxes  and  the  one  operating 
directly  upon  the  procedure  prescribed  by  the  other.  They  must  there- 
for* be  construed  together  and  harmonised  sc  that  a workable  law  will 
result  and  all  parts  thereof  be  given  • meaning.  Is  stated  In  3tate 
vs.  Pulkt,  247  3.  f.  1.  o.  133: 

•The  canons  of  construction  require  th&t  the 
two  statutes  relating  to  the  same  subject 
should  be  harmonised  and  read  together  and 
construed  as  one  law.*  • • •■ 

House  hill  54  provides  that  Initial  proceedings  for  the  sale 
of  lands  and  lota  may  be  comasneea  at  any  time  within  five  years  of 
delinquency.  This  provision  le  oertala  and  must  be  given  effect  or 
the  entire  statute  will  be  meaningless.  This  provision  Is  to  oporats 
dlrsotly  for  the  benefit  and  advantage  of  the  taxpayer.  It  Is  re- 
medial lu  nature  and  Intended  to  modify  the  harsh  requirements  of 
Senate  *.111  94,  to-wlt,  the  requirement  that  all  l^nds  and  lots  upon 
whioh  taxes  are  delinquent  be  offered  for  sale  each  year.  If  the 
new  section  B951  does  not  have  this  effect  it  le  entirely  mv&nlnglees, 
for  If  all  lauae  and  lots  are  to  be  sold  eaoh  year.  Initial  proceedings 
will  then  be  institutes  th<  first  year  of  delinquency  (eftar  the  sale 
this  November)  and  no  taxpayer  will  be  granted  the  grace  given  by 
Senate  hill  54.  svery  law  paaaed  by  the  General  Assembly  must  be  given 
effect  if  possible  to  do  so. 

Home  Insurance  Co.  vs.  Sickh&m,  219  3.  X.  f«6i. 

As  the  mandatory  character  of  senate  Bill  94  cannot  be  re- 
tained If  the  act  of  the  Extra  session  le  to  be  given  any  effeot,  we 
conclude  that  those  provisions  of  Senate  Bill  S4  affected  by  Senate 
Hill  54  have  become  directory  insofar  as  la  necessary  to  give  affect 
to  the  latter,  and  full  benefit  of  this  remedial  law  is  to  be  given 
the  taxpayer. 

It  la  therefore  the  opinion  of  this  office  that  the  provisions 
of  Senate  Bill  94,  passed  by  the  57th  General  Assembly  In  Regular 
Session  have  been  modified  by  the  pag.age  of  Senate  Bill  54  of  the 
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67th  o«»neral  Assembly  In  Extra  Session,  so  as  to  permit  Initial  pro- 
ceedings to  bs  lnstltutad  at  any  tins  within  firs  ysara  of  ths  data 
of  delinquency. 

III. 

HOUSE  BILL  44  DOES  I T UODIFT  OR 
AFFECT  E El ATE  BILL  94  AID  TEE  PRO- 
VISO .IHFPEOr  16  VP.CQISTITUTI01AL.. 

bouse  Bill  44  sas  a reenactment  of  Section  9962,  Revised 
Statutes  of  Missouri  1929,  with  a proviso  affecting  Greone  County, 
Missouri.  This  House  Sill  did  not  refer  to  or  consider  any  of  the 
other  fourteen  seotlons  which  were  repealed  by  Senate  Bill  94  and  which 
had  heretofore  been  considered  an  Integral  part  of  the  system  of  oolleot- 
lng  delinquent  real  estate  taxes  by  suit. 

In  the  opinion  of  August  6th(  1933  to  the  8tate  Tax  Co&nlsslon, 
hereinbefore  referred  to,  the  effect  of  Houae  Bill  44  upon  senate  Bill 
94  and  whether  or  not  the  former  Act  had  any  plaoe  in  the  scheme  for 
the  collection  of  delinquent  taxes  In  this  stets  after  the  effective 
date  of  Senate  sill  94  was  considered.  It  was  determined  at  that  tine 
that  in  vie*  of  the  complete  and  datalled  syataa  for  tha  collection 
of  delinquent  taxes  provided  for  1 a senate  Bill  94  ana  the  fact  that 
the  evident  purpose  of  Houae  Hill  44  was  to  provide  that  tha  Prosecuting 
Attorney  of  Greece  County  should  act  as  delinquent  tax  attorney;  that 
House  Bill  44  waa  operative  ee  enacted  up  to  July  24th,  1933;  that 
there  was  no  intention  that  tble  House  Bill  should  aodlfy  or  affect  the 
plan  laid  out  in  senate  Bill  94  and  that  Bouse  Bill  44  see  void  after 
July  24th,  1933,  lnnofar  as  It  conflicted  with  or  waa  repugnant  to 
Senate  Bill  94.  At  that  tine  no  consideration  waa  given  to  the  con- 
stltutionall ty  of  any  part  of  Houao  Bill  44.  Aa  tha  efflonoy  of  House 
Bill  44  has  bean  so  etrongly  urged,  wo  have  reexamined  thle  law  and 
its  possible  effect  upon  3enate  Bill  94  and  have  determined  that  our 
forner  ruling  la  eorroct  and  should  be  Adhered  to  and  that  the  provleo 
of  House  Bill  44  la  unconstitutional.  Before  taking  up  the  constitu- 
tional queetlone  ee  dlreot  your  attention  to  the  followlug  points  in 
support  of  our  forner  ruling. 

senate  Bill  94  presents  a detailed  plan  for  the  collection 
of  delinquent  real  estate  taxes.  House  Bill  44,  at  lta  best,  le 
general,  leaving  all  natters  of  detail  to  oonjtcture.  Under  these 
clrouu stances,  Senate  Bill  94  must  be  held  to  supersede  House  Bill  44. 

69  Corpus  Juris,  p.  1066: 
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•where  statutes  passed  at  the  sa»e  seas ion 

are  D«o*-s6*r\ly  Inconsistent,  a atatute  which 
deal  a with  a coruaon  subject  matter  la  a new 
aud  part i 0 -1. ix  wny  will  prevail  over  one  of 
a more  general  nature*  • • • . • 

A aiore  apt  altuatioa  for  the  application  of  the  foregoing 
rule  could  not  penal bly  be  presented.  On  the  one  hand  we  nave  fifty- 
one  sections  of  law  enaoted  with  a oar tain  and  definite  Intention 
clearly  discernible  fron  the  lae  itself.  The  procedure  hna  been  laid 
out  fron  the  day  the  tar  becomes  delinquent  to  the  day  tha  landowner 
redeems  hia  property  or  tha  purchaser  obtains  hi  a dead  which  under 
certain  circumstances  nay  be  nine  y^ars  later.  On  the  other  hand,  *e 
have  a single  « cilon,  general  in  terns,  obscure  In  n^anlng  ana  fron 
the  terns  of  which  we  can  daduce  no  Intention  to  modify  or  affect 
Senate  bill  94. 

douce  bill  *4  reenacted  section  9953,  H.  3.  Ho.  1939, 
verbatln  with  the  following  proviso,  (Laws  of  Mo.  1933,  p.  466.) 

"Provided,  however,  that  In  all  counties  of 
tale  state  that  no*  have  or  say  hereafter 
have  a population  of  not  leas  than  h0,000 
nor  mors  than  95,000,  (according  to  tha  last 
decennial  census  of  tha  united  States, ) the 
Collector  shall  have  no  power  or  authority 
to  estploy  suon  attorneys,  that  the  Prosecuting 
attorney  of  such  counties  shall  d«  the  back 
tar  attorney,  and  that  all  fees  collected  as 
such  by  the  Collector  shall  ba  paid  into  the 
County  Treasury,  ana  each  of  the  Prosecuting 
Attorneys  In  euoh  oounties  shall  be  entitled 
to  suoh  ad  itional  temporary  clerk  and  deputy 
hire  as  In  the  judgment  of  the  Prosecuting 
Attorney  and  the  County  Court  may  be  deemed 
necessfiry,  for  such  tine  and  at  suoh  salary 
as  may  be  fixed  by  the  Proseouting  Attorney 
and  the  County  Court." 

In  our  forner  opinion,  vs  held  that  the  nature  of  the  pro- 
viso distinctly  indicated  the  Intention  of  the  Legislature  in  pas  lng 
the  < ntlre  act  to-vlt,  that  it  was  only  intended  to  provide  that  the 
Prosecuting  Attorney  of  ureses  County  be  the  delinquent  tax  attorney 
and  that  there  sas  no  Intention  to  modify,  affect  or  change  Senate 
Rill  94.  As  additional  proof  of  this  legislative  Intent  we  direct 

your  attention  to  the  legislative  proceedings  concerning  their  enact- 
ment. house  bill  44  was  Introduced  by  Represented ves  MoCee  of  Greens 
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County  had  Warree  of  Stone  County.  On  January  17th,  1933,  the  time 
of  its  Introduction,  Section  9963  of  the  1929  revision  see  In  effect 
end  there  see  no  bill  pending  before  either  branch  of  the  General 
Assembly  enlch  mould  modify  or  change  this  section.  Therefore,  the 
bill  rightly  and  properly  vas  entitled  "An  Act  to  repeal  seotion 
9862  R.  8.  of  Ho.  1629,  and  to  reenact  a nee  section  In  lieu  thereof 
relating  to  the  iMt  subject.  " (H.  J.  p.  63)  This  bill  was  referred 

to  tne  committee  on  rays  and  H ana  on  January  20th  (H.  J.  p.  63).  On 
the  other  hand  Senate  6111  94  wae  not  introduced  in  the  Senate  until 
January  36th,  1933  (8.  J.  p.  103)  and  vas  referred  to  the  Committee 
on  «eya  and  Meant  on  January  3tith,  1933,  (S.J.  p.  111).  If  datds  can 
mean  anything  In  interpreting  leglsl  tlve  Intent,  these  dates  Indicate 
conclusively  that  House  Hill  44  was  not  Intended  to  modify  or  affeot 
Senate  Hill  94  aa  Senate  sill  94  was  not  before  any  legislative  body 
at  the  time  of  the  Introduction  of  House  Bill  44.  It  has  been  suggested 
that  the  following  rule  le  applicable  to  the  Instant  discussion.  59 
Corpus  Juris,  p.  1056: 

"It  Is  also  a general  rule  that"  * * "statute 
passed  later  but  g^.lng  Into  effect  earlier 
vlll  prevail  over  one  passed  earlier  but 
going  Into  effect  later;  ••••". 

In  our  opinion  this  rule  Is  not  applicable  to  the  Instant 
situation  (A)  beoauss  the  rule  heretofore  referred  to  In  this  opinion 
is  clearly  appropriate,  la  more  generally  recognised  sad  In  our  opinion 
takes  precedence  over  the  above  quoted  rule,  (d)  beoauss  House  Bill  44 
did  not  in  fact  become  effective  before  Senate  Bill  94  as  the  rmergenoy 
Clause  vas  void  and  Ineffectual,  le  shell  only  consider  the  letter 
proposition  ae  this  opinion  le  nov  of  some  length.  The  Emergency 
Clause  of  House  Bill  44  reads  as  follows: 

"The  flnaaolal  condition  of  the  oountlas  and 
of  the  people  therein,  to  which  this  act  applies, 
and  relief  of  the  same  being  imperative  without 
delay,  creates  an  emergency  in  the  meaning  of 
the  Constitution  and  this  act  shall  bs  In  foroe 
and  effect  upon  Its  passage  and  approval." 

This  Imergenoy  Clause  1s  Ineffectual,  first,  because  it 
can  only  operate  to  bring  the  proviso  of  Section  u962  Into  Immediate 
effeot  and  that  proviso  being  unconstitutional  and  void  the  Emergency 
Clause  has  nothing  upon  which  to  operate;  eecona,  the  emergency  clause 
Is  insufficient  itself  In  that  the  aot  dose  not  oorreot  any  condition 
whioh  enu angers  the  immediate  preservation  of  the  peaoe,  bed  th  or 
public  self are  ana  does  aot  etate  facts  sufficient  to  constitute  a 
legislative  finding  of  suoh  condition. 
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THE  PROVING  OF  HOUSE  BILL  44 
18  UBCQliTITUTlOHAL. 


nous*  bill  44  is  a local  or  special  las  and  as  such  conflicts 
with  subdivisions  11,  32  bad  33  of  tbs  Constitution  of  the  Stats  of 
Missouri.  For  some  forty  years  the  delinquent  tax  attorneys  In  each 
oounty  of  th*  stats  have  been  appointed  by  ths  County  Collector  and 
approved  by  the  County  Court.  This  has  been  the  general  and  uni  fora 
practice  over  a loaf  tera  of  years.  House  Hill  44  la  effect  excepted 
Greene  County  from  this  general  and  universal  las.  by  the  provlslone  ' 
of  this  bill,  the  prosecuting  Attorney  of  Greene  county  Is  required 
to  be  delinquent  tax  attorney  while  In  the  other  hundred  and  thirteen 
counties  the  uni  fora  method  of  appointing  a delinquent  tax  attorney 
Is  retained.  This  exact  situation  has  heretofore  been  presented  to 
the  courts  of  our  State,  and  oondeaend  as  unconstitutional.  In  1877 
the  Legislature  passed  an  Aot,  Section  13  of  which  provided  "the  judge 
of  probate  shall  receive  such  fees  for  his  services  as  now  are  or 
will  hereafter  be  allowed  by  lav  for  probate  business.*  in  1897 
that  Seotlon,  which  had  become  section  3407  of  the  1889  revision, 
was  repealed  and  reenacted  to  read  as  follows: 

* 'Section  3407.  'The  judge  of  probate  shall 
receive  suoh  fees  for  his  services  as  are  now 
or  may  hereafter  be  allowed  by  law  for  probate 
business.)  Provided,  th  t In  all  cities  which 
now  have  or  may  hereafter  have  a population  of 
three  hundred  thoue&nd  inhabitants  or  more, 
th*  judge  of  probate  shall  receive  ouch  com- 
pensation as  nos  le  or  may  hwreafter  be  provided 
by  law  to  be  paid  to  judges  of  the  circuit  oourts 
In  suoh  cities  cut  of  the  city  treasury.  Pro- 
vided further,  th' t this  act  shall  not  apply  to 
any  judge  now  in  of flee.' • • • 

by  the  foregoing  amendment  a proviso  wee  added  to  the  exist- 
ing law  by  which  the  judge  of  the  probate  court  of  the  City  of  St. Louie 
was  to  be  paid  a salary  out  of  the  City  Treasury  rather  than  to  re- 
ceive the  fees  alloesd  by  the  general  law  for  the  acta  performed.  Ths 
constitutionality  of  that  proviso  was  before  the  3upreae  court  In  ths 
oass  of  Henderson  v.  Koenlng,  166  Mo.  3b6.  The  Court  nsld  the  proviso 
unconstitutional  and  stated,  1.  c.  371: 


Hon.  Charles  u.  Hsgr 


10- 


Septeaber  4,  1934 


•Suction  3407,  ns  it  originally  stood  In  the 
revision  of  1669,  provided  that:  'Tbs  Judge 
of  probate  shall  receive  suob  fees  for  bis 
services  as  now  axe  or  may  hereafter  be  allowed 
by  las  for  probate  business.'  This  lav  as  it 
thus  and  then  stood  applied  to  every  judge  of 
probate  \ n the  State  of  Missouri.  And  if  tbs 
Legislature,  taen,  without  repealing  in  terns 
tbs  statute  just  quoted,  baa  enacted  i nto  a 
law  the  proviso  seotlon  1764  nos  contains,  no 
one,  it  seeas,  could  doubt  that  suob  additional 
enactment  would  have  amounted  to  the  partial 
repeal  of  a general  law,  and  the  consequent 
enactment  of  a special  or  local  lne.  Because, 
in  such  cases,  tbs  partial  repugnancy  would 
aeooaplleh  the  partial  repeal  (Potter's  Dearr., 

113,  15b,  and  caa.  clt.;  Sutherland  8tat. 

Conntr.  Secs.  137,  136,  end  one.  clt.) 

But  the  case  la  in  no  elec  altered  by  reason  of 
the  fact  that  such  repeal  was  in  reality  accom- 
plished by  the  pretended  and  foraal  aaendaent  by 
enacting  an  a part  and  parcel  of  ccotlon  1764  the 
proviso  aforesaid,  eblcb  declares  the  old  las 
intact  save  in  the  City  of  St. Louie,  and  save  in 
regard  to  the  then  Incumbent  of  the  offloe  of  Judge 
of  probate  in  that  city.  Zf  ouch  legislation 
as  this  can  oc  sustained,  then  there  la  neither 
force  nor  effloaoy  in  the  constitutional  pro- 
hibition eblcb  forbids  that  the  Legislature  (in- 
directly enact  suoh  speoial  or  local  las  by  the 
partial  repeal  of  a general  las,"  • • • •• 

Tbs  situation  in  that  case  and  in  tbs  instant  oass  is 
identical  ana  must  be  considered  so  binding  upon  uo.  other  decisions 
could  be  cited  to  oboe  the  conflict  of  this  proviso  with  other  sections 
of  the  constitution  but  vc  deem  these  unnecessary.  As  tbs  proviso 
of  House  bill  44  is  unconstitutional  there  is  nothing  left  upon  vhloh 
tbs  saergsuoy  clause  sdded  to  that  bill  can  operate.  This  le  certain, 
as  Seotlon  *962  of  tbs  1926  revision  was  operative  without  further 
legislation  curing  the  emergency  period  and  the  only  change  made 
upon  this  section  by  house  Bill  44  ess  to  add  tbs  proviso  heretofore 
referred  to  sr  being  unconstitutional.  Ho  emergency  clause  was 
necessary  to  p&t'lWttVe  £ill  44,  exclusive  of  tba  proviso,  in  Ammmdfcmft* 
sffcotf  because  the  same  law  was  in  effect  by  virtue  of  Section  9952 
R.  S.  Mo.  1929 
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hOUBS  BILL  44  *AS  MOT  II  FACT 
KFFECT1  VK  PRIOR  TO  Bel  ATE  BILL 
94.  THE  EbERGEICY  CLAUSE  18 

LlUL.tfc  JL,H.»ZjLSS,IT'Ak. 


because  of  tbe  emergency  Claus*  It  Is  said  that  House  Bill 
44  bsoaa*  effective  before  Beasts  Bill  94.  Aay  lav  to  be  immediately 
effective  auat  be  of  eucL  a oharsoter  as  exempts  It  froa  the  referendum 
provision*  of  tbe  Constitution.  Tbs  eserge ocy  clause  attached  to  such 
an  act  aust  clearly  state  tbe  facts  constituting  tbe  emergency  and  the 
finding  of  tbe  legislature  that  tbe  iastantenous  operation  of  tbe  bill 
is  necessary  for  tbe  iraedlate  preservation  of  tbe  "public  peace,  heal  tb 
and  safety. " 

As  tbe  only  portion  of  this  act  wfcloh  »as  not  in  effect  at 
the  tla*  of  its  passage  vas  the  proviso,  «e  auet  conclude  that  tbe 
proviso  offers  tbe  relief  vblcb  vas  oonsldered  Imperative.  Let  us 
examine  tbe  lav  in  this  light.  So  far  as  tbe  taxpayer  Is  oonoerned, 
tee  proviso  states  "that  tbe  prosecuting  attorney  of  suob  county  shall 
be  tbe  bacX  tax  attorney  and  all  fees  opllected  as  auob  by  the  collector 
shall  be  paid  Into  tbe  county  treasury. ■ Bo  that,  so  far  as  tbe  tax- 
payer is  conoernea  n*  *111  continue  to  pay  all  tbe  penalties  ahd  oosts 
vnlob  be  vas  required  to  pay  prior  to  tbe  enaoticent  of  this  proviso 
benoe  no  relief  is  afforded  him. 

Insofar  as  tbe  counties  are  concerned  tbe  proviso  provide* 

"each  of  tbe  proeeoutlng  attorney*  • • "snail  be  entitled  to  suob 

SLii£i  M*  Ml  M*  * £1  deemed  necessary." 

SotaatTuksorarasthu  county  la  concerned  It  *111  be  required  to  hire 
auob  additional  assistants  ss  would  be  neoeesary  to  effeot  the  collection 
of  tbe  delinquent  taxes.  To  presume  that  this  would  effvot  n financial 
saving  to  tb*  county  would  be  to  bold  that  tbe  Legislature  for  forty 
years  has  fostered  ana  maintained  an  inefflclnnt  and  extravagent  system 

for  tnc  collection  of  oaox  taxes.  Is  cannot  accuse  tbs  General  Assembly 
of  any  suob  action.  From  tb*  foregoing  examination  It  Is  apparent  that, 
no  financial  relief  *111  result  to  sltbsr  tbs  counties  or  tbs  taxpayers ' 
ftow  tbs  adoption  of  this  proviso;  that  on  tbs  one  band  tbe  taxpayer 
sill  b*  required  to  pay  tbe  came  penalties  and  ooets  as  before,  and  on 
tbe  other  tb*  county  must  hire  additional  attorneys  to  collect  tbe  taxes]) 
Tbs  bill  shows  on  its  faoe  that  tbs  relief  afforded  le  but  mythical  and 
a Jest.  It  totally  and  wholly  fails  to  show  any  emergency  whatsoever 
involving  tb*  publlo  peace,  health  or  safety.  Tbe  measure  itself  must 
bear  out  tbe  declaration  that  its  im&adlata  operation  is  necessary  for 
tbe  Immediate  preaervatlon  of  tbe  publlo  peace,  health  and  safety. 

State  v.  Sullivan,  334  S.  I.  537,  1.  c.  556: 
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* • ay  the  referendum  provision  of  our 
Constitution,  as  «a  have  ooaatruad  it,  supra, 
no  measure  subject  to  the  rafaraadua  can  be 
withdrawn  tbarafroa  by  a aera  emergency 
olauaa.  Vor  should  tha  paopla  ba  denied 
tbalr  oonstltutloaai  right  of  rafarandua 
by  a aara  aeol  ration  of  'Immediate  preser- 
vation of  tha  peace,  health  or  safety*  un- 
less suoa  declaration  is  borne  out  $£  Ml 
Taca  of  inc  measure  itself,  fha  courts  hare 
tha  right  to  aeasure  tha  lav  by  tha  yard- 
stlot  of  tha  Constitution,  and  determine 
whether  or  not  tha  lawmakers  breaohed  the 
Constitution  in  making  the  declaration. ••• • 

In  this  oaaa  tha  Court  considered  the  following  emergency 
clause  shloh  w • attached  to  tha  not  adopting  tha  Vorkaen'a  Compensation 
ay a tea  in  this  State.  This  emergency  olauaa  reads  *•  follows} 

* 'dec.  SI.  i.mer*ency. — it  being  necessary 
for  tha  commission  herein  oreated  to  ba 
fully  organised  and  make  preliminary  pre- 
parations, and  there  being  an  lms-edlate 
necessity  therefor,  creates  an  eaergenoy  with- 
in the  aeanlng  of  the  Constitution,  and  except 
aa  in  this  *et  otherwise  provided,  this  act 
shall  take  effect  froa  and  after  tna  date  of 
its  approval.* 

Tha  Court  in  passing  upon  this  stated,  1.  o.  334: 

*•  • *Tha  emergency  olauaa  to  tha  measure 
under  consideration  does  act  attempt  to  de- 
olare  such  measure  to  ba  of  tha  excepted  elass 
in  tha  constitutional  provision  aaaed.  It 
only  declares  in  a eay,  the  legislative  reason 
for  the  conceived  emergency.  It  doea  not 
deolare  that  tha  measure  la  'necessary  for 
tha  Immediate  preservation  of  the  public  peaoe, 
health,  or  safety.*  If  it  had  so  deolarsd 
the  declaration  would  have  been  false  on  the 
face  of  the  measure  itself,  hut  for  our 
present  purpose  it  euffloea  to  say  that  the 
emergency  clause  does  not  bring  the  measure 
within  the  excepted  class  named  in  the  Con- 
stitution.* • •• 
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Thee*  erergency  clause*  ere  Identical  in  that  each 
states,  •creates  *n  ewergenoy  within  the  meaning  of  the  constitu- 
tion, * and  likewise  In  our  opinion,  had  the  clause  ttated  that 
It  vae  necessary  for  the  lat«dlfcte  pressrv  tlon  of  the  public 
peace,  health  or  safety  It  would  have  been  false  upon  its  faos. 

re  conclude  th:  t the  eaerpenoy  clause  of  -louse  Bill 
44  is  wold  and  therefore  that  dill  beoaae  effective  on  the  seat 
date  as  senate  Bill  94.  is  these  acts  are  lrreooncl  ably  in- 
consistent, Senate  sill  94  being  the  latest  expression  of  the 
Legislature  of  a complete  plan  for  the  enforcement  of  the 
payment  of  del In  uant  taxes  *u3t  prevail  over  Rouse  Bill  44. 


Respectfully  submitted, 


Assist  ait  Attorney  r.encr'l 


f t 

Tti&Y  u.  * Jr. 

Aaoletunt  Attorney  General 

apprcykd: 


ROY  holtl  fT  'lCK, 

Attorney  General. 

The  foregoing  opinion  adopted  as  a true  ocnatruotlon 
of  &9nate  bill  04,  page  42b  et  se<).  La*s  of  lils'ourl,  1933. 

STATk*  TAX  CQKXlSBXCf 
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K200RDER  CF  DEEDS:  It  is  not  lawful  for  parties  to  nominate 

a candidate  for  office  at  this  time. 


October  5,  1934. 
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Hon.  T.J.  Harper, 
Prosecuting  Attorney, 
Galena,  Missouri. 


Dear  Sir: 


This  department  Is  in  receipt  of  your  letter  of 
September  4,  1933,  which  is  as  follows: 

nIn  as  much  as  a complication  has 
arisen  relative  to  the  action  of  the 
Republican  Committee  in  nominating  a 
person  to  be  placed  on  the  ticket 
for  Recorder  of  Deeds  in  this  and 
other  South  Missouri  counties  for  the 
coming  election,  when  in  fact  all  par- 
ties nominated  a candidate  for  Circuit 
Clerk  and  Sx-officio  Recorder  of  Deeds 
as  the  law  directs  in  counties  of 
20,000  or  less,  it  seems  that  in  an- 
ticipation of  a hearing  of  the  court 
on  the  law  in  question,  they  are  trying 
to  take  the  'bull  by  the  horns'  as  we 
might  say  and  place  a man  in  nomination 
at  this  time  when  no  vacancy  occurs. 

So  I would  ask  the  question  and  your 
opinion  on  the  law. 

Is  it  lawful  for  any  p^rty  to  at  this 
time  nominate  and  place  on  the  ticket 
for  election  in  the  fall  election  for 
Recorder  of  Deeds  and  if  after  the 
eleotlon  the  law  should  be  held  uncon- 
stitutional and  the  person  elected  and 
commissioned  as  Circuit  Clerk  and 
Recorder?  Would  they  Jiold  or  what  would 
be  the  condition  of  the  office? 
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I. 


It  appears  that  many  officials  in  the  various  counties 
of  the  state  have  the  impression  that  the  legislative  acts  of 
1933  consolidating  the  office  of  circuit  dark  and  reoorder  of 
deeds  in  counties  of  less  than  20,000  Inhabitants  are  unconstitu- 
tional. We  will  not  undertake  to  pass  on  the  constitutionality 
of  the  lav  and  for  the  purposes  of  this  opinion  will  assume  that 
it  is  constitutional. 

Section  11526,  Laws  of  Mo.  1933  p.  360  is  as  follows: 

"There  shall  be  an  office  of  recorder 
in  eaoh  county  in  the  state  containing 
20,000  inhabitants  or  more,  to  be 
styled,  'The  office  of  the  Recorder 
of  Deeds." 

Section  11534,  Laws  of  Mo.  1933,  page  361  is  as  follows: 

"That  in  the  event  any  person  has  been 
elected  or  may  hereafter  be  elected 
to  the  office  of  reoorder  of  deeds  in 
a county  In  which  the  offloe  is  a sep- 
arate office  at  the  time  of  such  election, 
such  offloe  shall  remain  a separate  of- 
fice for  the  entire  term  for  which  such 
person  has  been  or  may  be  elected." 

We  shall  not  deal  with  the  other  sections  as  they  pertain 
to  consolidation  in  counties  of  more  than  20,000,  and  as  your 
county,  namely.  Stone,  is  less  than  20,000,  the  two  above  sec- 
tions are  applicable  thereto. 

Section  10249,  R.S.  Mo.  1929  pertains  to  the  duty  of  the 
eounty  clerk  in  regard  to  publishing  the  names  of  the  various 
candidates  and  offices  to  be  filled  and  is  as  follows: 

"At  least  sdven  days  before  an 
eleotion  to  fill  any  public  office, 
the  clerk  of  the  oounty  court  of 
each  county  shall  cause  to  be  pub- 
lished in  two  newspapers  represent- 
ing eaoh  of  the  two  major  political 
parties,  if  such  there  be,  and  if  not, 
then  in  two  newspapers,  or  if  there 
be  only  one  newspaper  published  within 
the  county  then  in  such  newspaper, 
the  nominations  to  offloe  certified 
to  him  by  the  secretary  of  state,  and 
also  those  filed  in  his  office.  He 
shall  make  two  such  publications  in 
each  of  such  newspapers  before  the 
election,  one  of  which  publications  in 
eaoh  newspaper  shall  be  upon  the  last 
day  upon  which  such  sueh  newspaper  is 
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issued  before  the  election.  Pro- 
vided that  no  higher  rates  shall  be 
paid  per  inch  thar.  is  provided  by 
section  13773,  Chapter  114,  R.S. 

1929,  as  amended.” 

We  call  your  attention  to  the  fact  that  in  all  probability 
the  County  Clerk  of  your  county  did  not  include  in  the  notloe 
under  said  section  the  office  of  Recorder  of  Deeds  due  to  the 
fact  that  sections  11526  and  11528,  R.S.  Mo.  1929  and  other  sec- 
tions had  been  repealed  by  the  last  legislature  and  the  new 
sections,  quoted  supra,  enacted  in  lieu  thereof.  Therefore,  there 
is  no  office  of  Recorder  of  Deeds  existing  after  January  1,  1935 
and  no  notice  has  been  published  stating  that  nominations  are 
open  for  this  particular  office. 


COKCLUSIOH 

It  is  therefore  the  opinion  of  this  department  that  it 
would  not  be  lawful  or  of  any  force  or  effect  for  either  or  both 
parties  to  nominate  candidates  at  this  time  for  the  office  of 
Recorder  of  Deeds  of  Stone  County. 

We  do  not  pass,  nor  do  we  express  an  opinion,  as  to  the 
constitutionality  of  this  law  for  the  reason  that  every  reason- 
able presumption  should  be  Indulged  in  favor  of  the  constitution- 
ality of  an  act  of  the  Legislature.  A settled  rule  of  construction 
on  this  point  has  been  uniformly  declared  by  the  courts  of  this 
state  to  be  that  a statute  will  not  be  declared  in  conflict  with 
the  Constitution  where  by  adopting  another  equally  admissible 
construction  its  constitutionality  can  be  upheld. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


roY  Ec71ffRtf5*r 

Attorney  General 


y / 

COUNTY  CLERK: 


Compensation  of  Clerk  and  Deputy  limited 
by  law  and  cannot  be  increased  during  term* 


October  llf  1934* 


Honorable  T*  J.  Harper 
Prosecuting  Attorney 
Stone  County 
Oahena,  Missouri 

Dear  Sir: 


Your  request  for  an  opinion  dated  September 
5,  1934,  is  as  follows: 

"I  am  asking  for  an  opinion  on  the 
following  Da  w or  ruling: 

* 'In  a County  of  11,614  population 
acoordlng  to  the  last  dec*  census, 
what  la  the  deputy  county  clerk's 
hire.  •• 

Your  le  tter  of  the  same  dct  e stated  the  facts 
as  follows: 

"In  asking  the  foregoing  question  o 
of  the  First  sheet  is  because  the 
County  Clerk  and  the  Court  is  in  a 
squabble  over  the  rights  of  the 
Court  in  the  matter.  The  facts  are 
the  Court  in  1932  made  an  order 
allowing  the  pay  of  the  Deputy  Co. 

Clerk  the  sum  of  $62*50  per  month, 
and  all  along  has  approved  his 
settlement  on  that  basis,  and  paid 
him,  and  each  quarter  has  so  settled, 
and  made  it  of  record*  Is  the  Court 
within  their  rights  and  can  any  fur- 
ther claim  be  made  for  more  salary 
by  the  Clerk  under  the  law?  Can 
he  go  back  of  the  record  of  the 
Court  in  asking  these  settlements? 

"He  is  claiming  the  law  allows  him 
more  money,  but  In  his  budget  claim 
he  only  asks  $760*00  for  Deputy  hire 
and  did  not  raise  the  question  until 
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after  the  state  audit  stented.  So 
please  send  an  opinion  as  soon  as 
possible*" 

Section  11811,  R.  S*  Mo*  1929,  prorides  in 
part  as  follows: 

"»  * * * in  all  counties  containing 
fifteen  thousand  inhabitants  or  less 
the  clerks  shall  be  permitted  to  re- 
tain twelve  hundred  and  fifty  dollars 
for  theswelves,  and  be  allowed  to 
pay  for  deputies  or  assistants  not 
exceeding  six  hundred  dollars:  Pro- 
vided. that  the  county  court  in  all 
counties  in  this  state  having  a pop- 
ulation of  seven  thousand  and  less 
than  forty  thousand  nay  allow  the 
county  clerks  and  circuit  clerks  of 
such  counties,  or  either  of  them, to 
retain  in  addition  to  the  amount 
now  allowed  them  for  deputy  or  as- 
sistant hire  a further  sum  not  to 
exceed  five  hundred  dollars  per  an- 
num, to  be  determined  by  the  county 
court  of  such  county:  Provided. 
that  the  county  court  shall  ’ efcer- 
mlne  that  the  work  required  to  be 
done  by  such  clerk  or  clerks  de- 
mand or  require  such  extra  renun- 
eratlon  and  that  the  fees  collected 
and  taken  in  by  such  clerks  is  suf- 
ficient to  pay  the  same,  but  in  no 
event  shall  any  such  allowance  be 
made  by  the  county  court  she re  the 
fees  collected  by  such  clerk  or 
clerks  is  not  absolutely  sufficient 
to  meet  such  demand*  In  all  counties 
having  a population  of  less  than 
seven  thousand  persons,  the  clerks 
shall  be  permitted  to  retain  all  fees 
earned  by  them  for  themselves  and  de- 
puties* For  the  purpose  of  articles 
2 and  3 of  this  chapter,  the  popula- 
tion of  any  county  shall  be  deter- 
mined by  multiplying  by  three  and 
one-half  the  total  number  of  votes 
case  in  such  county  at  the  last  pre- 
sidential election  prior  to  the  time 
of  such  termination:  * •»  * 
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Article  XIV,  Section  8 of  the  Missouri  Con- 
stitution provides  as  follows: 

*The  comnensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be 
Increased  during  his  tern  of  office; 
nor  shall  the  term  of  any  office  be 
extended  for  a longer  period  than 
that  for  which  such  officer  was  elected 
or  appointed.” 

In  the  case  of  Callaway  County  v*  Henderson, 
119  Mo*  32,  1*  c.  40;  24  S.  V.  437,  our  o'upreme  Court 
said  while  adjudicating  a false  claim  of  a county  clerk: 

"The  acts  of  the  twenty-first  of 
March,  1883,  of  the  thirtieth  of 
March,  1887,  and  of  the  twelfth 
of  April,  1889,  all  limit  the 
amount  or  fees  which  a clerk  may 
retain  for  one  year  to  the  sum  of 
$1500.00,  and  the  amount  which  he 
h;  pay  out  for  deputies  and  as- 
sistants to  £1250*00,  In  counties 
of  the  population  before  mentioned* 

Under  section  8,  of  article  14,  of 
the  the  constitution,  the  compensa- 
tion of  the  clerk  cannot  be  In- 
creased during  his  official  term* 

The  amounts,  therefore,  which  he 
may  retain  for  1890  are  $1500*00 
for  himself  and  $1250*00  for  deputy 
hire*" 

Our  supreme  Court  said  In  Olvens  Daviees 
County,  107  Mo.  603,  1*  c.  608;  17  S.  VS.  998: 

"To  what  compensation  was  plain- 
tiff entitled  for  his  services  as 
treasurer  from  January  24,  to  April 
1,  1887T  The  principal  contention, 
and  the  chief  difficulty,  lie  In 
the  proper  solution  of  this  ques- 
tion. Some  general  principles  shlch 
underlie  the  question  are  well 
settled  and  well  understood* 
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"A  public  officer  la  not  entitled  to 
compensation  by  virtue  of  a contract, 
express  or  Implied.  The  right  to 
compensation  exists,  when  it  exists 
at  all,  as  a creation  of  lav,  and 
Is  an  Incident  to  the  office." 

In  the  case  of  Folk  v.  City  of  St.  Louis, 157 
S.  W.  71;  250  Mo.  116,  1.  c.  135,  the  Court  said: 

"It  was  to  prevent  persons  while 
possessed  of  the  prestige  and  in- 
fluence of  official  power  from 
using  that  power  for  their  own 
advantage  that  the  framers  of  our 
ourgmlc  law  ordained  that  salaries 
of  public  officers  should  not  be 
Increased  during  the  terms  of  the 
persons  holding  such  offices." 

Thus  we  see  that  if  your  county  clerk  is  en- 
titled to  any  compensation.  It  Is  because  he  is  able 
to  cite  to  you  some  statute  where  clerk  hire  la  in- 
cidental to  his  office,  and  we  believe  the  only  legis- 
lative act  on  the  subject  is  to  be  found  in  Section 
11811,  set  out  sunpa. 

The  County  Court  has  no  legal  right  to  dis- 
regard this  law,  and  allow  him  a hire  In  excess  of 
the  comoensation  that  the  Legislature  provided.  Then 
too,  his  right  to  compensation  is  expressly  limited 
by  the  Constitution,  the  fundamental  laws  of  Missouri, 
and  cannot  be  Increased  during  his  official  term.  In 
fact  any  allowance  by  order  of  the  County  Court  con- 
trary to  the  Statutes  and  the  Constitution,  cannot  be 
made  the  basis  of  a k gal  binding  obligation  In  favor 
of  your  County  Clerk  or  his  deputy. 

In  the  budget  allowance  for  deputy  county 
clerk's  hire,  the  county  court  had  no  right  to  dis- 
regard, (and  we  do  not  think  they  did)  the  provisions 
of  Section  11811  supra  providing  for  and  stipulating  ^ 
the  limit*  ions  of  compensation  to  county  clerks  and 
deputy  county  clerks  in  Stone  County.  By  said  section, 
when  the  legislature  said  "that  the  county  court  shall 
determine  that  the  work  required  to  be  done  by  such 
clerk  or  clerks  demand  or  require  such  extra  r enumeration 
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and  that  the  fees  collected  and  taken  In  by  such  clerks 
la  sufficient  to  pay  the  3ame,  * the  Legislature  was  In- 
tending to  make  the  county  clerk's  office  pay  Its  own 
way.  The  recent  budget  law  was  also  Intended  to  place 
counties  on  a cash  basis.  Both  the  budget  law  and  Section 
11811  should  be  construed  together  and  given  force  ltien 
determining  the  compensation  of  a county  clerk  and  his 
deputy  In  Stone  County. 

Although  your  le  tter  dows  not  so  stat  e,  we  are 
assuming  that  the  fees  collected  by  the  county  clerk  of 
Stone  County  are  absolutely  sufficient  to  meet  this 
Twelve  Dollar  and  fifty  cent  ( *12.50)  extra  monthly  bud- 
get allowance  for  extra  clerk  hire,  but  It  must  be  re- 
membered, if  the  county  clerk's  collected  fees  are  not 
absolutely  sufficient  to  meet  this  added  demand  after 
all  other  legal  demands  against  his  office  are  decucted, 
then  this  Twelve  Dollars  fifty  cents  ($12.50)  extra 
monthly  allowance  Is  Illegal  and  should  not  be  paid,  even 
though  It  be  provided  for  by  court  order  and  was  anti- 
cipated in  the  provisions  of  the  annual  budget.  Any  com- 
pensation allowance  by  order  of  the  county  court,  even 
though  anticipated  by  In  the  annual  county  budget,  if  it 
be  made  contrary  to  the  provisions  of  the  above  statute, 
cannot  be  made  the  basis  of  a Legal  binding  obligation 
in  favor  of  your  county  clerk  or  his  deputy. 

Assuming  that  the  extra  renumeration  order  of 
your  County  Court  made  in  1932,  anticipated  In  the  1934 
budget,  allowing  Sixty  Two  Dollars  and  fifty  cents 
($62.50)  per  month,  or  Seven  Hundred  Fifty  ($750.00) 
Dollars  per  year  as  compensation  for  the  dounty  Clerk's 
deputy,  to  be  made  after  the  court  had  determined  that 
the  work  of  the  office  Justified  extra  renumeration, 
and  assuming  that  the  Twelve  Dollars  fifty  cents  ($12.50) 
extra  monthly  remunerations  is  justified  by  the  county 
clerk's  collectipns;  the  next  question  presented  by  your 
query  for  determination  is  the  right  of  the  county  clerk 
to  a compensation  for  deputy  hire  In  excess  of  the  amount 
determined  and  allowed  by  order  of  the  County  Court  and 
the  1934  budget  allowance. 

Tou  state  that  the  amount  of  compensation  al- 
lowed by  order  of the  County  Court  and  anticipated  by 
county  budget  Is  Sixty  Two  Dollars  fifty  cents  ($62.50) 
monthly,  or  Seven  Hundred  Fifty  ($760.00)  per  year.  You 
state  that  your  county  clerk  demands  more  money  for  clerk 
hire,  claiming  that  the  County  Court  has  the  right  to 
give  him  more  money  for  clerk  hire  In  the  face  of  this 
prior  court  order  and  the  budget  allowance. 
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The  Missouri  Constitution  quoted  supra,  provides 
that  compensation  of  county  officers  cannot  be  Increased 
during  their  term  of  office*  The  reason  for  such  a con- 
stitutional inhibition  is  well  staged  in  Polk  v*  City, 
supra*  Because  of  this  constitutional  inhibition  the 
deputy  clerk,  for  past  services,  is  limited  to  Sixty  Two 
Dollars  fifty  cents  (£62.50)  monthly,  the  hire  which  was 
provided  for  by  court  order*  It  is  within  the  power  of 
the  County  Court  to  change  the  present  order  far  future 
services  of  deputy  hlerk  hire  up  to  Eleven  Hundred  (£1100.00) 
Dollars  annually.  If  such  an  order  be  made  in  an  effort 
to  Increase  the  hire  for  the  rema’nder  of  the  fiscal  year 
1934,  for  future  services  during  1934,  such  an  order  would 
have  the  effect  of  nullifying  the  very  purpose  of  the 
recent  county  budget  law.  Without  setting  out  the  county 
budget  law  in  full,  it  suffices  to  say  that  its  purpose 
was  to  place  covnties  on  a sound  financial  basis  of  op- 
erating within  mticipnted  and  collected  revenues  br 
budgeting  and  setting  aside  definite  amounts  for  definite 
purposes*  This  was  done  in  Stone  Comty  when  3eveu  Hundred 
Fifty  (*750.00)  Dollars  was  set  aside  for  deputy  county 
clerk  hire  for  the  year  1934*  For  said  fiscal  year  the 
clerk's  hire  is  fixed  and  cannot  be  increased  beyond 
the  budget  allowance  without  making  the  officers  liable 
who  participate  in  the  Issuance  and  payment  of  hire  con- 
trary to  provisions  of  the  county  budget  law. 

In  the  6ounty  Budget  Laws  of  1933,  page  346, 
where  the  Legislature  was  comamdlng  sanction  of  budget 
estimates  in  Section  8,  they  saldi 

"Any  order  of  the  county  court  of  any 
county  authorising  and/or  directing 
the  Issuance  of  any  warrant  contrary 
to  any  provision  of  this  act  shall  be 
void  and  of  no  binding  force  or  effect; 
and  any  county  clerk,  county  treasurer, 
or  other  officer,  participating  in  the 
Issuance  or  payment  of  any  such  war- 
rant shall  be  liable  therefor  upon  his 
official  bond*" 

COWCLUSIOM. 


7he  County  clerks  in  Stone  County  may  be  al- 
lowed up  to  Eleven  Hundred  (11100.00)  Dollars  for  deputy 
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county  clerk's  hire,  but  this  extra  allowance  above 
Six  Hundred  (s 600*00)  Dollars  yearlymust  be  justified 
by  collections  of  said  office  and  by  a need  for  extra 
work,  and  then  only  uoon  a County  Court  order  for  future 
services*  Any  allowance  of  hire  by  the  County  Court 
must  be  provided  for  in  the  annual  county  budget  and  it 
la  not  within  the  power  of  the  County  Court  to  increase 
the  deputy  clerk's  hire  beyond  the  budget  allowance 
during  a fiscal  year*  Any  Increase  In  deouty  clerk's 
compensation  must  be  provided  for  when  preparing  the 
fiscal  budget* 


Respectfully  submitted. 


WM.  ORR  SAWTUtS 

Assistant  Attorney  General* 


AP?R  OVU): 


fnnuiKnmcK — 

Attorney  General* 


HOSiH 


COUNTY  IttJDG  T L.V\  : expense  of  erecting  shelves  for  law  books  in 
Prosecuting  Attorney’s  library  should  be  paid  out  of  class  5,  sec* 
expense  of  purchasing  chairs  for  circuit  court  room  should  be  paid 
out  of  class  £ , Sec*  2. 


ov ember  14,  1934* 

2 - 


hr.  Janas  ?*  Nankins, 
.Attorney  at  Law, 
Buffalo,  ! i: oourl. 


pear  ir: 


This  department  is  in  receipt  of  your  letter  of 
ctobor  16,  1934,  making  the  following  inquiries  relative  to 
the  County  Budget  ct  now  in  effect  in  Nisoouri: 

M a the  i nooning  prosecuting  attorney 
of  Pallas  county,  issourl,  I would 
like  to  have  an  imcieoiats  ruling  on 
how  to  olasaify  under  the  budget  plan, 
a certain  expenditure.  The  county  court 
wishes  to  place  In  the  office  of  the 
amoecutlng  attorney,  which  Is  the 
jail  ihelves  to  hold  the  low  books  of 
the  county.  These  shelves  ore  to  bo 
permanently  annexed  to  the  building 
end  to  boeem*  a port  thereof*  of 
course,  this  county  cannot  issue  any 
warrants  under  Glass  6 and  exneot  them 
to  ever  bo  paid. 

Another  problem  that  has  been  before 
the  court  is  that  of  purchasing  choirs 
for  the  circuit  court  room*  wm  do  not 
have  any  chairs  for  the  Jurors  or  for 
ovon  the  representing  counsel.  I would 
appreciate  an  o rly  reply  and  ruling  on 
this  matter." 


X 

It  is  the  opinion  of  this  department  that  since  Glees 
4,  Laws  of  o.  1933,  .Geo*  2,  page  341  contains  the  limits tion, 
n only  supplies  for  current  office  use  and  of  an  expendible  nature 
shall  bo  included  In  this  class  - furniture,  office  machines  and 
equipment  of  r hut over  kind  shall  bo  listed  under  class  six"  - 
the  expense  of  erecting  shelves  for  the  books  of  your  library 


Mr*  Jerries  . ■ Hawkins 
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s*J5em 


could  not  be  placed  therein*  Claes  5 of  see*  2 of  the  County 
Budget  Law  (Law*  of  Mo*  1933  p*  342)  provides: 

"The  county  court  shall  next  e©t 
aside  a fund  for  the  contingent 
and  emergency  expense  of  the  county, 
which  shall  in  no  case  he  more  than 
one-fifth  of  the  anticipated  revenue* 
from  this  class  the  county  court  may 
pay  contingent  and  incidental  expenses 
and  expense  of  paupers  not  otherwise 
ole selfled*  Ro  payment  shall  be 
allowed  fror.  the  funds  In  this  class 
for  any  personal  service  (whether 
salary,  fees,  or  any  other 

emoluments  of  any  kind  whatever)  es- 
timated for  in  preceding  classes* * 

~lnce  you  state  that  the  shelves  in  ejection  are  to  be 
permanently  annexed  to  the  building  and  are  to  bsoorao  a ;.?irt 
thereof,  the  seme  might  be  said  to  be  repairs  on  public  buildings, 
which  it  is  possible  mirht  corns  within  the  terms  of  class  3} 
therefore,  we  arc  of  the  opinion  that  the  expense  of  the  shelves 
in  cuestion,  they  being  in  the  nature  of  repairs  for  the  court 
house,  could  be  termed  ’’contingent,  and  emergency  expense  of  the 
county-’  and  seme  may  be  paid  out  of  Class  §* 


XX 

With  regard  to  your  problem  of  purchasing  choirs  for 
the  circuit  court  teem,  which  1#  confronting  your  county  court, 
ws  must  determine  whether  or  not  the  scops  of  class  2,  fee*  % 
of  tbs  County  Budget  Law  (Laws  of  mo*  1933,  p.  341),  which  is 
as  follows} 

*»!ext  the  county  court  shall  sat 
r side  a sum  sufficient  to  pay  the 
cost  of  elections  and  the  cost  of 
holding  circuit  court  in  the  county 
where  such  expense  is  made  shergeshls 
by  law  against  the  county  except  whore 
such  expense  is  provided  for  in  some 
other  classification  by  this  act. 

This  shall  constitute  the  second  ob- 
ligation of  the  county  end  all  proper 
claims  coming  under  this  class  shell 
have  priority  of  payment  over  all  ex- 
cept class  1#* 

Is  broad  enough  to  include  the  expense  of  purchasing  the  chairs 
in  question.  The  clause  *the  cost  of  holding  circuit  court  in  the 
county  where  such  expense  is  wads  chargeable  by  low  against  the 
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county"  is  further  explained  under  .Section  5 of  said  Act  "Classes 
of  Expenditures”,  in  Class  3 thereof,  which  provides: 

"Expense  of  conducting  circuit  court 
and  election,  not  to  include  the 
salary  of  any  officer  or  employee  on 
a yearly  salary,  nor  deputy  or  assist- 
ant of  any  kind  whatever  though  on 
ifregular  time,  such  shall  he  estimated 
for  under  class  four.  Class  3 shall 
include  pay  of  jurors,  witnesses  if 
properly  paid  by  the  county,  and  other 
incidental  court  costs,  pay  of  judges 
and  clerks  of  elections  and  all  other 
expenses  of  elections  chargeable  against 
the  county.  This  estimate  shall  not  be 
less  than  last  preceding  even  year  in 
even  years  and  last  preceding  odd  year 
in  odd  numbered  years.” 

The  phrase  "and  other  incidental  court  costs",  we  think, 
refers  solely  to  costs  arising  through  litigation  or  court 
action  and  is  not  broad  enough  in  its  scope  to  include  physical 
equipment  for  the  court  room,  especially  when  we  consider  the 
sentence  in  class  4:  "furniture,  office  machines  and  equipment 
of  whatever  kind  shall  be  listed  under  Class  6." 


CONCLUSION 

In  view  of  the  above  sentence  under  Class  4,  it  is  the 
opinion  of  this  department  that  the  chairs  in  question  cannot  be 
purchased  out  of  the  funds  of  any  other  class  than  Class  6,  and 
in  spite  of  the  fact  that,  as  you  mention,  the  funds  in  class  6 
are  depleted,  it  will  be  necessary,  if  the  chairs  are  purchased, 
to  take  the  cost  thereof  from  the  funds  in  Class  6. 


Bespect fully  submitted. 


APPROVED: 


OLLIVUR  W.  NOLEN, 
Assistant  Attorney  General 


ROY  McKIT'TRICK, 
Attorney  General 


CIRCUIT  CLERK:  Not  entitled  to  fee  of  50^  for  attaching  the  court 
seal  to  each  jury  script  under  Secs.  8763,  8764,  8765  and  8766,  R.S. 


, ^ 

December  27,  1934* 


FI  LED 


Bos. Will  H.  Hargus, 
Prosecuting  Attorney, 
Cass  County, 
Harrisonville,  Mo. 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  December  15 
requesting  the  official  opinion  of  this  department  regarding 
the  following  question: 

„****as  |.0  Aether  or  not  the 
Circuit  Cleric  is  entitled  to  a 
fee  of  fifty  cents  ($.50)  for 
attaching  the  court  seal  to  each 
jury  script.  I refer  you  to 
sections  8763,  64,  65  and  66 
Revised  Statutes  of  Missouri 
1929;  also,  section  11785  Revised 
Statutes,  1929. 

As  you  know,  beginning  January  1, 
the  office  of  Circuit  Clerk  goes 
on  a fee  basis.  His  compensation 
in  our  county,  at  best,  will  be 
small  and  if  he  is  entitled  to  this 
additional  fee,  I would  appreciate  a 
ruling  by  the  first  of  January." 

The  statutes  mentioned  in  your  letter  are  referred 
to  in  the  opinion  of  the  Court,  which  will  hereinafter  be  quoted; 
we  will,  therefore,  not  set  them  out  in  full  in  this  opinion. 

The  sections  in  question  were  fully  discussed  in  the  case  of 
Ford  v.  K.C.,  St.J.  k C.B.  Ry.  Co.,  29  Mo.  App.  616,  wherein 
the  Court  said  (l.c.  622-625): 

"The  real  question,  therefore,  is, 
is  the  compensation  allowed  by  the 
seotion  above  set  out,  compensation 
for  all  the  services  mentioned  therein 
or  compensation  only  for  the  service 
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rendered  by  the  clerk  in  issuing 
scrip  when  required  by  said  section? 

Since  the  compensation  allowed  by  the 
statute  is  the  same  compensation  'as 
is  now  allowed  by  law  for  like  service 
in  issuing  scrip  to  grand  Jurors',  in 
order  to  answer  the  question  last 
suggested,  it  is  necessary  to  consider 
the  statute  allowing  compensation  for 
the  'like  service*  rendered  by  the 
clerk  in  issuing  scrip  to  grand  jurors. 
Section  2790,  Revised  Statutes,  provides 
the  'pay  and  -per  diem'  for  grand  and 
petit  Jurors. 

Section  2791  is  as  follows:  'The  clerk 
of  the  court  shall  keep  a book,  in  which 
he  shall  enter,  upon  the  application  of 
each  Juror,  the  number  of  days  such  juror 
shall  have  served,  and  the  number  of  miles 
necessarily  traveled  In  obedience  to  the 
summons  to  serve  on  the  jury,  and  such 
entry  shall  be  verified  by  the  oath  of 
such  juror. * 

Section  2792  is:  'Upon  the  demand  of  such 
Juror  the  clerk  shall  give  him  a scrip, 
verified  by  his  official  signature,  show- 
ing the  amount  which  such  Juror  is  entitled 
to  receive  out  of  the  county  treasury. * 

Section  2793  is:  'The  clerk  shall  receive 
one  dollar  and  fifty  cents  for  his  services 
at  each  term  of  the  court  in  complying 
with  the  provisions  of  the  two  preceding 
sections. ' 

The  compensation  thus  allowed  the  clerk  for 
his  services  in  Issuing  scrip  to  grand 
jurors  is,  not  only  for  the  services  per- 
formed in  actually  issuing  the  scrip,  but 
also  for  all  the  services  mentioned  in 
section  2791  rendered  by  the  clerk,  neces- 
sary and  preliminary  to  the  issuing  of  the 
scrip.  Those  services,  necessary  and 
preliminary  to  Issuing  scrip,  are  exactly 
the  same  as  the  services  for  which  the 
charge  in  controversy  here  was  made,  and 
which,  by  the  provisions  of  section  5621, 
are  necessary  before  the  issuance  of  scrip 
in  those  cases  where  it 3 issuance  is 
authorized.  All  the  services  mentioned  in 
section  5621,  in  other  word3,  are  like 


Hon.  Will  H.  Hargus 


3— 


Dec.  27,  1934 


those  required  in  issuing  scrip  to 
grand  Jurors.  The  compensation  provided 
by  section  5621  is  the  same  compensation 
as  that  allowed  for  like  service  in 
Issuing  scrip  to  grand  Jurors.  Since 
the  services  required  in  issuing  scrip 
to  grand  jurors  are  like  and  in  fact  the 
same  as  the  services  mentioned  in  section 
5621,  it  is  clear  that  thd  compensation 
is  intended  to  be  in  full  for  all  the 
services  so  mentioned.  The  compensation 
is  the  same  for  like  services.  The  ser- 
vices in  the  two  cases  are  like.  Whatever 
is  the  compensation  in  one  case  is  the 
compensation  in  the  other.  This  conclusion 
may  be  supported  by  other  considerations. 

After  setting  out  the  various  services 
to  be  performed  by  the  clerk  in  civil 
and  criminal  cases  alike,  on  the  applica- 
tion of  any  witness  to  have  his  fees 
allowed,  section  5621  makes  a distinct 
provision  for  the  Issuance  of  scrip  to 
witnesses  attending  before  the  grand 
jury,  and  then  provides  compensation, 
to  use  the  words  of  the  section  'for  said 
services. 1 

Unless  the  provision  allowing  compensation 
limits  it  to  certain  of  the  services  men- 
tioned before  in  the  section,  the  compensation 
is,  a3  a matter  of  course,  for  all  of  said 
services.  The  compensation  allowed  is,  by 
the  terms  of  the  section,  declared  to  be  the 
same  as  that  allowed  'for  like  service  in 
issuing  scrip  to  grand  Jurors'.  Certain  it 
is,  whatever  services  the  clerk  must  perform 
in  Issuing  scrip  to  grand  Jurors  for  a fixed 
compensation,  he  must  perform  in  issuing 
scrip  to  witnesses  attending  before  the 
grand  jury,  if  necessary,  for  the  same 
compensation. 

It  must  be  oonceaed  that  no  charge  could  have 
been  lawfully  made  for  the  services  in  con- 
troversy had  the  witnesses  been  attending 
before  the  grand  Jury.  The  statute,  however, 
makes  no  distinction  between  BUOh  witnesses 
and  witnesses  summoned  In  eivil  and  other 
criminal  proceedings;  therefore,  what  is 
true  in  reference  to  witnesses  attending 
before  the  grand  jury  is  also  true  in  reference 
to  witnesses  in  all  proceedings,  both  civil 
and  criminal. 
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The  action  of  the  clerk  in  making  the 
charge  in  controversy  was  based  upon 
section  5603,  Revised  Statutes,  which 
provides  that  the  clerks  of  the  circuit 
courts  of  this  state  shall  receive  in  all 
civil  proceedings  fees  for  their  services 
as  therein  prescribed.  Among  the  fees 
prescribed  by  said  section  is  the  fee 
of  twenty-five  cents  ’for  oaths  and 
certificate  to  affidavit.*  Section  5604 
prescribes  the  fees  for  services  rendered 
by  clerks  of  courts  having  criminal  Juris- 
diction in  criminal  proceedings.  Among 
the  fees  fixed  by  that  section  is  the  fee 
of  fifteen  cents  ’for  certificate  to 
affidavit.*  The  two  services,  although 
the  words  defining  them  are  not  exactly 
the  same,  are  in  fact  one  and  the  same 
service.  The  words  defining  the  first 
service  are  in  the  conjunctive,  but  since 
there  cannot  be  a certificate  to  an  affi- 
davit without  an  oath,  the  word,  » oaths* 
adds  nothing  to  that  service,  the  service 
after  all  being  the  making  of  a certificate 
to  an  affidavit.  The  rule  in  the  construc- 
tion of  statutes,  in  reference  to  costs  is, 
that  they  must  be  construed  strictly,  »and 
that  an  officer  cannot  legally  claim 
remuneration,  unless  the  state  has  expressly 
conferred  the  right.*  Shed  v.  Railroad, 

67  Mo.  690.  By  section  5621,  the  clerk  is 
required  to  swear  the  witness  to  the  truth 
of  the  facts  contained  in  the  entry  made 
by  the  clerk,  but  he  is  not  required  to 
preserve  the  oath  in  the  form  of  an  affidavit. 

If  we  bear  in  mind  that  section  5621  makes 
no  distinction  between  witnesses  in  civil 
and  in  criminal  proceedings,  this  conclusion 
is  strengthened  by  the  provisions  of  section 
5605,  which  are:  »No  fee  shall  be  charged 
by  any  clerk,  in  any  criminal  case,  against 
the  state  or  any  county,  unless  it  is  expressly 
allowed  in  the  foregoing  section.’  In  obedience 
to  this  declaration  of  the  legislative  will, 
it  must  be  held  that  the  oath  of  the  witness 
need  not  be  preserved  in  the  form  of  an  affidavit, 
so  far  as  concerns  criminal  cases,  because 
section  5621  does  not  expressly  require  it, 
and  as  before  said  there  is  no  distinction 
made  by  that  section  between  civil  and  criminal 
cases.  The  clerk  was  not  entitled,  under  the 
statutes  cited,  to  the  fees  charged.1* 
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CONCLUSION 


It  is  very  plain  from  the  above  decision  that  the  Circuit 
Clerk  is  not  entitled  to  a fee  of  50/  for  attaching  the  court 
seal  to  each  jury  scrip  under  Sections  8763,  8764,  8765  and  8766, 
R.3.  i'.o . 1929,  nor  in  view  of  the  foregoing  opinion  do  we  construe 
the  Circuit  Clerk  to  be  entitled  to  the  50/  fee  under  Section 
11785,  R.S.  1929. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General 


APPROVED : 


kc:;it¥8ick, 

Attorney  General 
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Mrs.  77.  W.  Henderson,  Director, 
State  Children* e Bureau, 
Carrollton,  Missouri. 


FILED 


Dear  Mrs.  Henderson: 


This  department  acknowledges  receipt  of  your  letter 
of  January  24  enclosing  copy  of  an  opinion  rendered  by  former 
Attorney  General  Shartel  during  his  administration,  in  which 
you  ask  If  the  opinion  is  acceptable  to  this  department  at  the 
present  time.  Your  letter  in  full  reads  as  follows: 

"Enclosed  is  copy  of  an  opinion  rendered 
by  Stratton  Shartel  which  we  ask  that 
you  examine  and  see  if  it  is  upheld  by 
your  administration. 

If  this  is  satisfactory  to  maintain  as 
cause  for  our  action  in  adoption  cases 
we  shall  be  glad  to  hare  you  advise  us  at 
your  earliest  convenience." 

We  have  read  the  opinion  carefully  and  agree  in  the 
conclusion  reached;  however,  we  desire  to  augment  same  with  a 
more  comprehensive  definition  of  the  word  "abandon".  1 Corpus 
Juris,  p.  1387  defines  "abandon"  as  follows: 

"To  constitute  such  an  abandonment  by 
a parent  as  will  deprive  him  of  the 
right  to  prevent  the  adoption  of  his 
child,  and  dispense  with  the  necessity 
of  his  consent,  there  must  be  some 
conduct  on  his  part  which  evinces  a settled 
purpose  to  forego  all  parental  duties. 

But  merely  permitting  the  child  to  re- 
main for  a time  undisturbed  in  the  care 
of  others  is  not  such  an  abandonment. 

Whether  or  not  a parent  has  abandoned 
his  child  is  a question  of  fact.” 


Mrs,  w.f.  Henderson 


2- 


March  1,  1934, 


eonsiaJ^i?  thi®  addition  to  the  opinion 

cor sider  the  same  as  properly  deelaring 


of  General  3 hart el,  w9 
the  la*. 


Heapect fully  aubxaitted. 


0 LI,  IT  SB  W.  NOLBW, 
Assistant  Attorney  General 


APPROVED: 


“TOY  kiorJfM  ct  , 

Attorney  General 


0«M:AH 


RELATING  TO  CERTIFICATE  OF  ANOINTMENT  AND  NOTICE  OF 
JINGOES  OF  ELECTION* 


p 


April  6th , 1034 


hr*  2 '.nil  F*  Helaendoch 
Union,  uisoouri 

Dear  ; ir* 


This  department  acknowledges  receipt  of  your 
lotter  dated  April  21st,  1j34,  in  which  you  state  and  in* 
quire  as  follows t 

"There  has  boon  eono  diucueoion  in  this 
county  as  to  who  is  required  by  law  to 
notify  tae  Judges  of  elections  of  their 
appointment*  hall  tae  sneriff  notify 
taooe  appointed  or  is  that  tae  duty  of 
t »e  Clerk  of  the  County  Court? 

If  tae  County  Clerk  is  to  notify  these 
Judges  of  their  appointment  what  le  the 
amount  of  fees  the  County  Clerk  shall  be 
allowed  for  these  services? 

If  the  County  Clerk  ie  to  certify  tae 
names  of  tae  appointees  to  ths  sheriff 
what  is  the  amount  of  fees  allowed  ths 
Clerk  for  ouch  services? 

I should  like  a definite  explanation 
to  these  questions  and  thank  you  in  ad- 
vance for  infomatlon  you  may  be  able 
to  give  iue*” 


I* 


It  does  not  appear  that  any  definite  provision  is 
made  in  our  statute^  for  notifying  Judges  of  election  of 
their  appoint; sent  as  such  Judges  in  their  respective  pro* 
elncts* 


,iov over | under  section  11781  h*3*  1929  may  bo  found 
authority  to  County  Clerk  to  .Maks  a enarge  for  entering 
every  appointment  of  Judges  of  election  and  issuing  cert- 
ificates thereon,.  Also  under  said  section  is  found  authority 
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for  the  County  Clerk  to  make  charge  for  every  certificate 
and  seal  not  otherwise  provided  for* 

From  this  it  may  he  presumed  the  County  Clerk  is  to 
certify  the  appointment  of  the  Judges  of  election  and 
nail  said  certificate  of  appointment  to  each  of  such  Judges* 
:>o  where  does  it  appear  that  way  provision  is  made  for  fees 
to  the  sheriff,  in  serving  said  certificate  of  appointments, 
and  it  is  a fundamental  principal  of  lav  that  no  officer 
is  entitled  to  fees  not  specifically  provided  by  lav,  there- 
fore it  could  not  be  presumed  that  the  sheriff  c.uld  be 
expected  to  render  sueh  a service  vhere  no  provision  is 
made  for  foes* 

It  is  therefore  our  opinion  that  it  is  the  duty  of 
the  County  Clerk  to  certify  under  seal  to  each  Judge  of 
election,  his  appo Intment.  and  serve  such  judges  with 
such  an  appointment  by  mailing  name  to  said  judges  in  the 
usual  course  of  mall,  as  provision  is  made  for  fees  to 
such  clerk  for  such  service* 


Respectfully  submit tea, 


¥•  V*  3ARNE- 

Aselstant  Attorney  General 


APPROVED  I 


ROY  l CKITTRICK 

Attorney  General 


PRIMARY  ELECTIONS:  Candidates  on  Socialist  ticket  can  file  by 

paying  five  dollars  to  the  County  Treasurer  If 
no  county  organization  for  Socallst  party  exists 
In  the  County. 

June  5,  1934. 


Hoxi.  Sail  F.  Helmendaoh 
Clerk  of  the  County  Court 
Franklin  County 
Union,  Missouri 


Dear  Mr.  Helmendach: 

This  department  acknowledges  receipt  of  your  letter 
of  May  26,  1934,  requesting  an  opinion  of  this  office  on  the 
following  matter: 

•le  have  In  this  county  a man  who  Is  to  file 
for  state  Representative  In  the  Leglelature 
on  the  Socialist  tloket.  The  Soolollst  party 
has  no  organisation  In  this  county;  therefore, 

I should  like  to  know  how  to  proceed  In  taking 
this  man's  declaration.  If  he  should  pay  the 
regular  filing  fee  Into  the  county  treasury, 
should  his  name  be  placed  on  the  Socialist 
ticket  even  though  there  Is  no  county  organiz- 
ation? 

I should  like  to  know  just  how  to  handle  this 
man' s candidacy  and  thank  you  In  advance  for 
an  opinion  of  the  legal  way  to  do  so." 

Section  10257  R.  S.  Mo.  1929,  reads  as  follows: 

"The  name  of  no  candidate  shall  be  printed  upon 
any  official  ballot  at  any  primary  eleotlon, 
unless  at  least  sixty  days  prior  to  such  pri- 
mary a written  declaration  shall  have  been  filed 
by  the  candidate,  as  provided  In  this  article, 
stating  his  full  name,  residence,  office  for  which 
he  proposes  as  a candidate,  the  party  upon  whose 
ticket  he  Is  to  be  a candidate,  that  If  nominated 
and  elected  to  eucb  office  he  will  qualify,  and 
suoh  declaration  shall  be  In  substantially  the 
following  fora: 
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I,  the  undersigned,  a resident  and  qualified 
eleotor  of  the  ( precinct  of  the  town 

of ),  or"Ttho  precinct  of  the 

ward  of  the  ci'iy  of  ) 

bounty  of  and  state  of  Ulssourl,  do 

announce  myself  a candidate  for  the  office  of 

on  the  — ticket,  to  be  voted 

for  at  the  primary  election  to  be  held  on  the 

first  Tuesday  in  August , and  I further  de- 

olare  th  t if  nominated  and  elected  to  euoh 
office  1 will  qualify. 

( Signed^ . • 

The  following  Section  10258  R.  S.  Mo.  1929  reads  as 

follows: 


"Each  candidate,  except  for  a township  of floe, 
previous  to  filing  declaration  papers,  as  in 
this  article  prescribed,  shell  pay  to  the  treasurer 
of  the  state  or  oounty  central  oommlttee  of  the 
political  party  upon  whose  ticket  he  pro  oses  as 
a candidate  and  seeks  nomination,  a certain  sum 
of  money,  as  follows,  to-wlt:  To  the  treasurer 
of  the  state  central  oommittee — one  hundred  dollars, 
if  he  becomes  a candidate  for  a state  office,  or 
judge  of  either  of  the  courts  of  appeals;  fifty 
dollars,  if  he  be  a candidate  for  representative 
in  congress;  twenty-five  dollars,  if  he  be  a can- 
didate for  oiroult  judge  or  state  senator.  To 
the  treasurer  of  tne  oounty  central  committee — 
five  dollars,  if  he  be  a candidate  for  stAtc  re- 
presentative or  any  oounty  office;*  ••••••■ 

Tou  state  in  your  letter  that  tha  3oolallet  party  has 
no  county  organisation,  hence,  there  la  apparently  no  one  to  whom  the 
rive  Dollar  filing  fee  can  be  paid.  Ve  oust  therefore  be  guided  by 
Section  1035S  K.  3.  tfo.  1929  which  is  as  follows: 

•Any  person  desiring  to  file  declaration  papers, 
or  propose  as  a candidate  on  any  Independent  or 
nonpartisan  ticket,  who  does  not  announce  by 
declaration  papers  as  a candidate  for  any  political 
party  as  defined  by  tils  article,  and  le  not  a 
member  of  a political  party  having  a state  and 
oounty  committee,  or  treasurer  thereof,  shall  pay 
the  sum  of  money  required  by  this  article  to  be 
paid  by  the  candidate  for  the  office  for  which  he 
proposes  to  the  state  or  oounty  treasurer,  as  the 
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oaee  may  be;  take  a receipt  therefor,  and  file 
said  receipt  with  hie  declaration  papers;  salfl 
pub  of  money , so  paid,  shall  go  Into  the  general 
revenue  fund  of  the  state  or  county. • 

CSMLUSlOi. 

It  Is  the  opinion  of  this  Department  that  you  should  aooept 
the  oandldate's  declaration  on  the  form  as  set  out  In  Section  10257; 
that  he  should  pay  the  required  fee  of  Five  Dollars  ($5. CO)  as  dlreoted 
In  Section  10256,  and  should  pay  the  same  to  the  County  Treasurer  and 
file  his  receipt  vlth  the  declaration  papers  aa  dlreoted  In  section 
10259.  Said  Section  10259  contains  the  phrase  *and  not  a member  of  a 
political  party  having  a state  or  oouaty  committee  or  treasurer  thereof,* 
and  hence,  as  the  statutes  say.  In  that  event  the  filing  fee  ahould  be 
paid  to  the  County  Treasurer.  If  the  candidate  oomplles  vlth  the  above 
sections  be  Is  entitled  to  h?ve  his  name  printed  upon  an  official  ballot 
designating  his  party  the  same  as  other  candidates  whose  names  are  printed 
on  the  official  ballot  of  the  major  parties. 


Respectfully  submitted, 


OLhlVKR  I.  N0L2M, 

Assistant  Attorney  Csneral. 

APPROVED! 


wnonwifJicr, 

Attorney  General. 


Of*: mm 


VOTING:  Citizens  temporarily  on  relief  rolls  are  not  dis- 

franchised. 


July  12,  1934. 


Mrs.  W.  H.  Henton,  President 
Ripley  County  Women' s Democratic  Club 
Doniphan,  Missouri 

Dear  liadam: 


This  Department  Is  in  receipt  of  your  request  for  an 
opinion  wherein  you  state  in  part  as  follows: 


■A  few  months  ago  a St.  Louis  daily  paper 
carried  a lengthy  editorial  on  elections 
relative  to  voters  who  are  on  the  Relief 
rolls.  In  this  editorial  it  brought  out 
that  Missouri  was  one  of  the  fifteen  states 
having  a law  to  bar  voters  from  voting,  if 
they  had  been  receiving  relief,  within  so 
many  months  prior  to  election.  They  pointed 
out  the  needed  change  in  this  legislation 
because  elections  can  be  won  by  this  method, 
which  is  unfair  to  some  of  our  best  oitizens 
who  for  no  fault  of  their  own  have  had  to 
accept  8t ate  aid. 

"I  would  be  glad  if  you  would  give  me  your 
opinion  on  this?* 

Section  2,  Article  Till  of  the  Missouri  Constitution 
was  adopted  February  36,  1934,  and  reads  as  follows: 

" All  citizens  of  the  United  States,  includ- 
ing occupants  of  soldiers'  and  sailors' 
homes,  over  the  age  of  twenty-one  years  who 
have  resided  in  this  state  one  year,  and  in 
the  county,  city  or  town  sixty  days  immedi- 
ately preceding  the  election  at  which  they 
offer  to  vote,  and  no  other  person,  shall  be 
entitled  to  vote  at  all  elections  by  the  peo- 
ple;  provided,  no  idiot,  no  insane  person  and 
no  person  while  kept  in  any  poor-house  at  pub- 
lic expense  or  while  confined  in  any  public 
prison  shall  be  entitled  to  vote,  and  persons 
convicted  of  felony,  or  oriae  connected  with 
the  exercise  of  the  right  of  suffrage  may  be 
excluded  by  law  from  the  right  of  voting.* 
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Section  10178  H.  3.  Mo.,  1929,  provides  as  follows: 

"Every  male  citizen  of  the  United  States 
and  every  male  person  of  foreign  birth  who 
may  have  declared  his  intention  to  beoome 
a citizen  of  the  United  States  according 
to  law,  not  less  than  one  year  nor  more  them 
five  years  before  he  office  to  vote,  who  is 
over  the  age  of  twenty-one  years,  possessing 
the  following  qualifications,  shall  be  en- 
titled to  vote  at  all  elections  by  the  peo- 
ple: First,  he  shall  have  resided  in  the 
state  one  year  Immediately  preceding  the 
election  at  which  he  offers  to  vote;  second, 
he  shall  have  resided  in  the  county,  city 
or  town  where  he  shall  offer  to  vote  at  least 
sixty  days  immediately  preceding  the  eleotipn; 
and  each  voter  shall  vote  only  in  the  town- 
ship in  which  he  resides,  or  if  in  a town  or 
city,  then  in  the  election  district  therein 
in  which  he  resides:  Provided,  however,  that 
no  officer,  soldier  or  marine in  the  regular 
army  or  navy  of  the  United  States,  shall  be 
entitled  to  vote  at  any  election  in  this 
state;  and  provided  further . that  no  person 
while  kept  at  any  poorhouse or  other  asylum 
at  public  expense,  except  the  soldiers*  home 
at  St.  James  and  the  confederate  home  at 
Hlgginsville,  nor  while  confined  in  any  pub- 
lic prison,  shall  be  entitled  to  vote  at  any 
election  under  the  laws  of  this  state;  nor 
shall  any  person  convicted  of  felony  or  other 
infamous  crime,  or  of  a misdemeanor  connected 
with  the  exercise  of  the  right  of  suffrage, 
be  permitted  to  vote  at  any  election  unless 
he  shall  have  been  granted  a full  pardon;  and 
after  a second  oonviction  of  felony  or  other 
infamous  crime,  or  of  a misdemeanor  connected 
with  the  exercise  of  right  of  suffrage,  he 
shall  be  forever  excluded  from  voting.” 

Section  1 of  the  19th  Amendment  of  the  U.  S.  Constitution 
reads  as  follows: 

"The  right  of  the  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  a- 
bridged  by  the  United  States  or  by  any  State 
on  account  of  sex.” 
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« 

A "poorhouse"  Is  a refuge  for  aged.  Infirm,  lame,  blind 
or  sick  persons  who  are  unable  to  support  themselves,  and  has  a 
superintendent,  who  has  the  power  to  coeroe  persons  kept  at  such 
house  to  perform  labor f 

Section  13951  R.  3.  Mo*  1939  defines  poor  persons  and 
reads  as  follows: 

"Aged,  infirm,  lame,  blind  or  sick  persons, 
who  are  unable  to  support  themselves,  and 
when  there  are  no  other  persons  required 
by  law  and  able  to  maintain  them,  shall  be 
deemed  poor  persons.2 

Section  12958  R.  S.  Mo*,  1929,  provides  for  the  ap- 
pointment of  a person  to  superintend  a poorhouse  and  reads  as 
follows : 

•Whenever  such  poor-house  or  houses  are 
erected,  the  oounty  oourt  shall  have  power 
to  appoint  a fit  and  discreet  person  to 
superintend  the  same  and  the  poor  who  may 
be  kept  thereat , and  to  allow  such  super- 
intendent a reasonable  compensation  for  his 
services." 

Section  12959  R.  S.  Mo.,  1929,  sets  out  his  powers 
and  teads  thus: 

"Such  superintendent  shall  have  power  to 
eause  persons  kept  at  such  poorhouse,  who 
are  able  to  do  useful  labor,  to  perform 
the  same  by  reasonable  and  humane  coer- 
cion.# 

Section  10178,  supra,  disqualifies  persons  "kept  at  a 
poorhouse" or  some  "other  asylum"  at  the  same  class  as  a "poor- 
house" at  public  expense,  for  upon  the  principle  of  ejusdem 
generis,  the  term  "other  asylum"  being  a general  term  following 
particular  words,  will  be  confined  in  its  application  to  asylum 
of  the  same  class  as  a "poorhouse". 

As  stated  in  the  case  of  State  v.  Krueger,  134  Mo.  26 2, 
1.  c.  269,  the  rule  of  ejusdem  generis  is  as  follows: 

"In  construing  Statutes , where  general  words 
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follow  particular  ones  * • * • the  rule  is 
• • * • as  follows:  1 Where  a particular 
class  is  spoken  of,  and  general  words  fol- 
low, the  olas8  first  mentioned  is  to  b# 
taken  as  the  most  comperhensive,  and  the 
general  words  treated  as  referring  to 
matters  ejusdem  generis  with  such  olass.'  " 

Persons  maintained  as  Inmates  of  a "poorhouse"  or 
"other  asylum"  are  disqualified  from  wotlng,  but  since  the  per- 
sons referred  to  in  your  letter  are  not  inmates  of  a "poorhouse" 
or  "other  asylum"  at  public  expense  they  are  not  disqualified  to 
wots  if  otherwise  qualified. 

It  is  the  opinion  of  this  offloe  that  the  Statutes 
and  Constitution  of  our  State  should  not  be  construed  to  mean 
that  a citizen  on  the  relief  roll  is  a pauper  as  defined  by  the 
Statutes,  and  the  faot  that  a citizen  is  temporarily  on  the 
relief  roll  does  not  disfranchise  such  citizen  from  wotlng. 


Respectfully  submitted 


WH.  ORR  SAWYERS 

Assistant  Attorney  General. 


APPROVED: 


ROY  McllTTRlOk. 
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ELECTIONS:  Candidate  for  Circuit  Judge  should  file  his  affidavit 
ir>  detail  regarding  expenses  of  primary  with  Secretary 
of  State. 


October  11,  1934. 


Mr.  George  E.  Heneghan, 
418  Olive  Street,- 
St.  Louis,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  September  13  in  which  you  request  the  following  questions 
to  be  answered: 

"(a)  With  whom  should  a candidate 
for  the  office  of  Circuit  judge 
file  his  affidavit  in  detail  regard- 
ing expenses  of  primary  election? 

(b)  When  does  the  time  expire  for 
filing  such  expense  account  for 
expenses  incurred  in  primary  elections?" 


I 

The  seotlon  relating  to  the  filing  of  expense  accounts 
by  candidates  la  Section  10462,  R.S.  Mo.  1929,  the  pertinent 
part  of  which  is  as  follows: 

"Every  person  who  shall  be  a candidate 
before  any  caucus  or  convention,  or 
at  any  primary  election,  or  at  any 
election  for  any  state,  county,  city, 
township,  district  or  municipal  office, 
or  for  senator  or  representative  in 
the  general  assembly  of  Missouri,  or 
for  senator  or  representative  in  the 
congress  of  the  United  3tates,  shall, 
within  thirty  days  after  the  eleotlon 
held  to  fill  such  office  or  place, 
make  out  and  file  with  the  officer 
empowered  by  law  to  issue  the  cerTlfl- 
cate  of~electTon  To  such  office  or  place. 
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and  a duplicate  thereof  with  the 
recorder  of  deeds  for  the  county  in 
which  such  candidate  resides,  a state- 
ment in  writing,  which  statement  and 
duplicate  shall  be  subscribed  and 
sworn  to  by  such  candidate  before  an 
officer  authorized  to  administer 
oaths,  setting  fortfcr  in  detail  all 
sums  of  money  ****" 

We  call  your  attention  to  the  phrase  "make  out  and  file 
with  the  officer  empowered  by  law  to  issue  the  certificate  of 
election  to  such  office  or  place",  bearing  in  mind  that  you  have 
been  nominated  as  Judge  of  the  Circuit  Court  of  the  Thirteenth 
Circuit.  le  shall  next  determine  as  to  whose  duty  it  is  to 
issue  to  you  the  certificate  of  nomination.  This  will  be  found 
in  Section  10234,  R.S.  Mo.  1929,  which  is  as  follows: 

"Certificates  of  nomination  shall  be 
filed  with  the  secretary  of  state  for 
the  nomination  of  candidates  for  offices 
to  be  filled  by  the  electors  of  the 
entire  state,  or  any  district  or  div- 
ision of  a greater  extent  than  one 
county.  For  all  other  nominations  to 
public  offices,  certificates  of  nomina- 
tion shall  be  filed  with  the  clerks  of 
the  county  courts  of  the  respective 
counties  wherein  the  offices  are  to  be 
filled  by  the  electors." 

Section  10260,  R.S.  Mo.  1929  provides: 

"No  person  shall  file  more  than  one 
written  declaration  indicating  the 
party  designation  under  ehlch  his  name 
is  to  be  printed  on  the  official  ballot, 
and  all  declaration  papers  shall  be 
• filed  as  follows:  1.  For  state  officers, 
representatives  in  congress,  courts  of 
appeals  and  circuit  judges,  and  those 
members  of  the  senate  and  assembly  whose 
districts  comprise  more  than  one  county, 
in  the  office  of  the  secretary  of  state. 

2.  For  officers  to  be  voted  for  wholly 
within  one  county  or  in  the  city  of  St. 

Louis,  in  the  office  of  the  county  clerk 
of  such  county  or  the  office  of  the 
election  commissioners  of  the  City  of 
St.  Louis." 
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From  a reading  of  Sections  10260  and  10234,  supra,  we 
naturally  conclude  that  the  City  of  St.  Louis  being  treated  as 
a county,  the  phrase  "or  any  district  or  division  of  a greater 
extent  than  one  oounty"  would  apply,  and  you  would  receive  your 
certificate  of  nomination  from  the  clerk  of  the  City  of  St.  Louis 
We  also  mention  the  fact  that  under  Section  10260  the  deolara- 
rion  should  be  filed  in  the  office  of  the  election  commissioners 
of  the  City  of  St.  Louis;  however,  it  matters  not  what  construc- 
tion we  may  personally  place  upon  the  two  statutes  above  quoted. 
The  Supreme  Court  of  Missouri  made  the  following  decision  in 
the  case  of  State  ex  rel.v.  Roach,  258  Mo.,  l.e.  551-553: 

"The  statute,  the  ambiguous  and  contra- 
dictory terms  of  which  have  created  the 
doubt  mentioned,  is  as  follows:  »No 
person  shall  file  more  than  one  written 
declaration  indicating  the  party  desig- 
nation under  which  his  name  is  to  be 
printed  on  the  official  ballot,  and  all 
declaration  papers  shall  be  filed  as 
follows:  1.  For  State  officers,  represen- 
tatives in  congress,  courts  of  appeals 
and  circuit  judges,  and  those  members  of 
the  sonate  and  assembly  whose  districts 
comprise  more  than  one  county,  in  the 
office  of  the  Secretary  of  State.  2. 

For  officers  to  be  voted  for  wholly 
within  one  county  or  in  the  City  of  St. 

Louis,  in  the  office  of  the  county  clerk 
of  such  county  or  the  office  of  the 
election  commissioners  of  the  City  of 
St. Louis. » (Sec.  5862,  R.S.  1909) 

Even  a casual  reading  of  the  above  section 
discloses  a serious  conflict  in  its  pro- 
visions, not  however  in  the  language  used 
in  the  section,  but  in  that  language  when 
applied  to  a well-known  fact  which  we  Ju- 
dicially notice  because  embodied  in  a 
general  law,  that  is,  that  the  Eighth 
Judicial  Circuit  is  composed  wholly  of  the 
City  of  St.  Louis.  Tie  must  oursolves 
notice  this  fact  (State  v.  Pope,  110  Ho. 

App.  520;  Alabama  Ins.  Co.  v.  Cobb,  57  Ala. 

547;  Railroad  v.  Hyatt,  48  Neb.  161;  1 
Cha'mberlayne,  Mod.  Ev. , sec.  669),  and 
the  rules  of  statutory  construction  require 
us  to  presume,  naught  else  appearing,  that 
the  Legislature  also  held  it  in  mind  when 
the  statute  was  passed.  Moreover,  the 
petition  herein  standing  per  stipulation  as 
and  for  the  alternative  writ,  so  charges 
and  on  demurrer  the  truth  of  all  matters 
well  pleaded  in  the  petition  is  admitted. 


Mr.  George  E.  Heneghan 


Oct.  11,  1934 


The  above  section  requires  by 
specifically  naming  these  offices 
that  all  candidates  for  ’state  officers, 
fepresentatiTes  in  congress,  courts  of 
appeals  and  circuit  Judges'  shall  file 
their  declarations  of  candidacy  'in  the 
office  of  the  Secretary  of  State.'  It 
further  provides  generally  that  all 
declarations  for  nomination  'for  officers 
to  be  voted  for  wholly  within  one  county, 
or  in  the  City  of  St.  Louis',  shall  be 
filed  in  the  office  of  the  county  clerk 
of  such  county,  or  in  the  office  of  the 
election  commissioners  of  the  City  of 
St.  Louis.  Applying  the  rule  of  construc- 
tion which  requires  the  general  provisions  of 
a statute  to  yield  to  special  provisions, 
where  there  is  a conflict  and  where  the 
general  expressions  in  one  part  of  a stat- 
ute arc  inconsistent  with  the  more  specific 
provisions  in  another  part  of  the  statute 
****  we  see  that  candidates  for  circuit 
Judges  are  required  by  a specific  provision 
naming  this  office  to  file  their  declara- 
tions with  the  Secretary  of  State.  We  may 
gather  from  the  whole  law  a fairly  consist- 
ent legislative  intent  to  divide  the  officers 
into  classes,  pursuant  to  which  classifica- 
tion (which  was  as  consistent  as  the  faots 
will  permit)  and  those  officers  who  ordinarily 
are  elected  fvom  more  than  one  oourty  are 
required  to  file  declarations  with  the 
Secretary  of  State,  while  those  who  ordinarily 
aro  elected  from  a single  oounty  are  required 
to  file  declarations  with  the  county  clerk. 

The  only  provision  which  is  in  any  way  incon- 
sistent with  this  view  of  the  legislative 
intent,  is  that  relating  to  a state  senator 
whose  district  is  composed  of  but  one  county. 
This  legislative  Intent,  save  and  except  that 
such  inconsistency  as  to  place  a filing  dec- 
laration of  candidacy  of  certain  candidates 
for  state  senator  still  inheres,  is  accentuated 
by  a reference  to  Section  5660  of  the  same  act. 
Here  candidates  for  nomination  for  the  office 
of  Circuit  Judge  are  specifically  and  again 
by  naming  the  office,  required  to  pay  the  fees 
required  to  the  Treasurer  of  the  state  central 
committee,  while  again  county  officers  are  put 
into  another  class  and  are  required  to  pay 
such  fees  to  the  treasurer  of  the  county  cen- 
tral committee. 


Ur.  George  £•  Eenoghan 
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It  was  early  announced  as  a rule  of 
statutory  construction  In  this  state  that 
effect  shall  if  possible  be  given  to  the 
whole  and  every  part  of  a statute.  ***** 

***  This  rule  is  wellSnigh  universal  in 
all  jurisdictions  and  is  without  exceptions, 
save  that  the  interpretation  reached  by 
the  application  of  the  rule  should  be  rea- 
sonable and  not  out  of  accord  with  the 
legislative  intent.  ***** 

Unless  we  say  that  candidates  for  nomination 
for  Circuit  Judge  in  the  Eighth  judicial 
Circuit  fust  file  their  declarations  of 
candidacy  with  the  Secretary  a£  State  and 
not  with  the  board  of  election  commissioners 
of  the  City  of  St.  Louis,  we  are  compelled 
to  excise  as  meaningless  from  Section  5862 
the  words  ’circuit  judges*.  For  we  cannot 
reach  this  conclusion  until  wc  cut  out  and 
cast  away  these  words  from  clause  1 of  the 
above  section.  It  is  pursuasive  but  cone  ed- 
edly  not  in  any  manner  decisive,  that  still 
another  general  classification  was  in  the 
legislative  mind.  That  is,  that  county 
officers  (and  city  officers  elected  at  general 
elections)  were  put  in  one  olass  and  all  other 
officers  (again  except  a state  senator  from 
a single  county)  were  placed  in  another 
class. 

These  considerations  induce  us,  while  conceding 
the  existence  of  some  argument  for  the  other 
view,  to  believe  that  the  rules  of  statutory 
construction  and  the  great  weight  of  reason 
lies  with  the  view  that  declarations  of  candi- 
dacy for  nomination  for  circuit  Judge  of  the 
Eighth  Judicial  Circuit  should  be  filed  with 
the  Secretary  of  State,  and  so  we  hold." 


Conclusion 


If  under  Section  10260,  R.S.  Ho.  1929  a declaration  of  your 
candidacy  for  Circuit  Judge  is  to  be  filed  with  the  Secretary 
of  State,  then,  by  the  same  argument  under  Section  10234,  supra, 
the  certificate  of  nomination  to  you  would  necessarily  be  the 
duty  of  the  Secretary  of  State. 

Proceeding  further,  the  phrase  "make  out  and  file  with  the 
officer  empowered  by  law  to  issue  the  certificate  of  election  to 
such  office  or  place",  as  contained  in  Section  10482,  supra,  would 
compel  you  to  file  your  affidavit  in  detail  regarding  expenses 
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of  the  primary  election  with  the  Secretary  of  State. 


n 

As  to  your  question  dealing  with  the  expiration  of  the 
time  for  filing  such  expense  account , we  have  recently  rendered 
an  opinion  to  the  Honorable  Austin  Sneed,  Clerk  of  the  County 
Court  of  Newton  County  wherein  we  hare  tried  to  exhaustively 
cover  this  Question.  A copy  of  this  opinion  is  being  enclosed 
herewith  and  we  believe  it  will  properly  answer  the  second 
Question  contained  in  your  inaulry. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


AT PROVED : 


ROY  cKitf'R'lCk  , 

Attorney  General 


OWN:. AH 

Encl-1 
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RELATING  TO  PO  ER  OF  COUIfTY  »OAUD  OF  BQ0AL1ZATXQ8  TO 
RAKE  A:  : K:  ' .hi: T CF  PROPERTY  OMITTED  FROM  A3dES30R*3  BOOKS! 


April  >8th,  1034  ^ 


lion*  Walter  U*  nilbert 
pros*  /.tty.  Lewis  County 
fconti cello , iseouri 

Dear  sir* 

We  acKaovledge  receipt  of  your  letter  of  date 
of  swpril  Id tii,  1034  in  which  you  inquire  and  state  as 
folio vs  s 


"One  -auuel  Mattingly,  a resident  of  Lewie 
County,  Missouri,  departed  this  life  some 
six  months  ngo*  At  the  time  of  hie  death  he 
was  Uis  owner  of  about  $40, 000*00  par  value 
of  Corporate  stock  in  the  U*8*  Steel  Corpora- 
tion of  Pennsylvania*  He  had  owned  tills 
stock  since-  before  .Tune  1,  1U33*  This  stock 
has  been  inventoried  anon#  the  aseette  of  the 
estate  of  the  said  Jamuel  Mattingly* 

The  Board  of  Equalisation  of  this  county  has 
added  the  amount  of  the  aoove  stocks  to  the 
assessment  list  of  Hr*  Mattingly  ae  tnie  item 
was  not  included  in  the  list  of  property  given 
to  the  assessor  of  this  county  by  Ur*  Mattingly 
prior  to  uis  death* 

In  your  opinion  nae  the  Board  of  Equalisation 
the  lawful  right  to  make  such  an  Increasa  in 
Ur*  ~attingly*s  asaeeament?  Please  give  ae 
your  opinion  at  once*” 


I* 

Satftiy  .to  al  aaiiUMttii  aa&  ailjljl  property 

Qfaitteu  .XT215  hates  or  * a .^ojjfl* 

Section  *816  Revised  Statutes,  1 D2P,  xsaas  as 

follows i 


"The  county  board  of  equalisation,  at  its 
annual  Meeting  in  each  year,  in  addition  to 
tha  powers  now  conferred  by  law,  shall  have 
authority  to  assess  and  equalise  the  value 
of  any  property  t*tat  may  have  been  omitted 
from  the  assessor' a booled  then  under  exam- 
ination by  said  board,  and  in  cmoo  said 


Hon*  baiter  ft*  Hilbert 
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shall  aud  any  property,  real  or  personal, 
to  said  assessor* 8 books,  it  shall  cause 
notice  in  writing  to  be  served  upon  the 
owner  of  such  property,  stating  the  kind 
and  class  of  property  and  the  value  fixed 
thereon  by  said  board,  and  naming  the  time 
and  place,  not  less  than  five  days  there- 
after, when  and  where  such  o»ner  may  appear 
before  said  board  and  show  cause  why  said 
assessment  should  iot  be  made*  At  the  time 
fixed,  said  board  shall  aga^n  meet  and  give 
an  opportunity  to  said  taxpayer  to  oe  ueard 
in  regard  to  said  assessment,  and  may  change 
or  alter  tne  same  upon  it  being  shown  by 
said  owner  that  said  assessment  was  erron- 
eous or  improperly  made)  otherwise,  said 
property  and  the  valuation,  as  fixed  by  said 
board,  shall  be  extended  upon  the  assessor's 
books,  as  in  case  of  other  property*  Said 
notice  shall  be  signed  by  the  clerk  of  the 
county  court  and  shall  be  served  by  the  sheriff 
of  tne  countj  , nd  it  shall  be  the  duty  of 
the  prosecuting  attorney,  when  called  upon 
by  the  board  of  equalisation,  to  represent 
said  county  in  any  such  proceedings*  In 
case  of  the  assessment  of  real  estate  be- 
longing to  nonresidents,  publication  may  be 
made  of  the  additional  assessment  in  the 
sane  manner  as  publications  required  by  law 
where  the  assessment  has  been  increased  by 
said  board* * 

Prior  to  tae  enactment  of  the  foregoing  statute 
the  courts  of  our  state  held  that  the  county  boards  of 
equalisation  had  power  to  make  assessments  or  adding 
property  to  lists  returned* 

In  State  ex  rel  v*  Cunningham,  153  Uo*  1*  c* 
652,  the  court  said* 

"The  board  of  equalisation  have  nothing  to 
do  with  making  a Hat  of  the  property  or 
adding  property  to  the  lists  returned  except 
in  the  proceeding  contemplated  in  Section 
7537  when  the  assessor  gives  written  notice 
to  the  board  that  a person  has  made  a false 
list  with  intent  to  defraud*  The  ordinary 
duties  of  the  board  of  equalisation  pertain 
only  to  equalizing  values  of  property  on  the 
lists  returned  by  the  assessor* " 

No  doubt  in  view  of  the  auove  opinion  ando there 


Hon*  .alter  U«  ail^ert 
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a*  veil  the  legislative  in  session  of  1903*  paaeed  auction 
9816  xi«j ,>re*  to  vest  ie  beard  of  equalisation  with  corner 
to  aeseee  end  equalise  the  value  of  any  property  that 
nay  have  -eon  oaitteb  frow  the  assessor's  booke,  then 
under  examination  ogr  said  .oarc# 

onlei  the  provision#  of  the  a^ove  itatute  where 
property  ie  * tied  it  beeoaee  necessary  that  notice  he 
served  upen  tae  oerutr  or  hie  legal  r^>r«oentative,  stating 
the  kind  and  claea  of  property  , and  tie  value  fixed  thereon 
by  celd  board9  and  fixing  a tJUe  and  plaoe  not  le*&  txian 
five  days  after  eerviee  of  amid  ootlce9  then  and  where  ouch 
ovner  or  hie  legal  representative  nay  appear  before  eald 
board  and  show  c u.*e9  if  a«y»  why  such  asjeeeoen t should 
not  be  oabe* 

It  ie  therefore  the  opinion  of  thie  department 
if  tue  foregoing  proceedings  are  followed 9 the  board  of 
equalisation  have  the  power  and  authority  under  the  law 
ae  it  now  is  to  add  property  to  liete  vhleb  any  have  been 
emitted  Cron  the  aaseeoor'e  books* 


Very  truly  yours, 


• »»*■■»*■  anrnev — 

Assistant  Attorney-tteneml 


APPItOVSDi 


Attorney  Oeccral 


SCHOOLS : 

/ 


N(  resident  pupil  or  parents  o not  have  to  pay 
tuition  dr  other  fees  to  attend  high  school^  <-/,? 

/ / ■ ^ A ’ r J <~/ /.  y,:  j A'  ^ 

, . U 


May  25,  1934. 


lion.  Walter  M.  Hilbert 
Prosecuting  Attorney 
Lewis  County 
Montlcello,  Missouri 


Dear  Mr.  Hilbert i 


On  May  7th,  1934,  you  wrote  this  office  as  follows: 

"Please  give  me  an  opinion  on  the  follow- 
ing state  of  facts  and  the  law  applicable. 

The  city  High  School  at  Canton,  Missouri, 
has  established  the  tuition  for  non-resi- 
dent pupils  at  |60.00  per  year  which  they 
claim  is  the  actual  per  capita  cost  of 
Instruction  in  this  school.  Pupils  from 
an  outlying  country  district  attended 
Canton  High  School  the  school  term  of 
1933-1934,  The  district  in  which  the 
pupils  resided  paid  to  Canton  High  School 
the  sum  of  #10.00  per  pupil  for  the  Instruc- 
tion received  by  their  pupils.  The  state 
allotment  was  less  than  the  #60.00  remaln- 
ing  due  the  Canton  School  as  tuition  on  each 
pupil  in  question. 

Are  the  parents  of  the  pupils  in  question  or 
the  School  District  in  which  the  pupils 
reside  or  both  the  parents  and  district 
liable  for  the  difference  between  the  amount 
actually  paid  by  the  state  and  the  sum  of 
160.00. ■ 


Hon.  alter  M.  Hilbert 


May  25,  1954. 


To  which,  on  May  17th,  we  advised  that  there  was  pend- 
ing before  the  Supreme  Court  of  Missouri  the  ease  of  State  ex 
rel.,  Mildred  Burnett,  Relator,  v.  School  District  of  City  of 
Jefferson  et  &1 . , Respondents,  in  which  the  Identical  question 
you  requested  an  ©pinion  concerning  was  before  the  court,  and 
our  refusal  to  further  express  our  views  because  of  its  status* 


The  Supreme  Court  of  Missouri,  en  Banc,  on  this  date 
rendered  its  decision  in  ths  above  case  ordering  that  its 
peremptory  writ  of  mandamus  issue  against  the  respondents, 
and  in  its  opinion  held  that  a school  district  receiving  and 
accepting  state  aid  could  not  charge  non-resident  pupils  any 
tuition,  whether  in  the  form  or  guise  of  an  incidental  fee 
or  otherwise. 


State  ex  rel.  Mildred  Burnett,  Relator,  v.  School 
District  of  City  of  Jefferson  et  al..  Respondents,  No.  53454 
(Not  yet  reported)  was  "an  original  proceeding  by  mandamus 
to  compel  the  School  District  of  the  City  of  Jefferson  and 
its  officers  to  admit  Mildred  Burnett  as  a pupil  in  respond- 
ents' high  school  without  the  payment  of  tuition  by  her  or  her 
parents." 


The  court  in  its  opinion  stated  that  relator  was  a minor 
between  the  ages  of  six  and  twenty  years;  was  a resident  of  a 
common  school  district  which  maintained  no  high  school  or 
classes  bsyond  the  eighth  grade;  that  she  completed  the  course 
of  study  provided  in  her  district  and  was  fitted  in  every  way 
to  enter  and  pursue  the  course  of  study  provided  in  respond- 
ents' high  school;  that  ths  high  school  maintained  by  respond- 
ents was  in  an  adjoining  county  and  the  most  convenient  for 
relator  to  attend;  that  respondents  excluded  relator  because 
she  or  her  parents  failed  to  pay  a $3*00  per  month  incidental 
fee. 


The  court  in  its  opinion  said : 

"The  controversy  in  this  case  hinges  upon 
the  meaning  and  constitutionality  of 
section  16.  As  enacted  in  1931  (Laws  of 
Missouri,  1931,  pp.  343,  344)  this  section 


Hon.  Walter  M.  Hilbert 


May  25,  1954* 


-3- 


i s as  follows;  (Then  fee  court  her# 
quoted  Section  13) 

**  * & # # <*  * 

"Counsel  for  respondents  contend  that 
under  the  law  the  Jefferson  City  School 
District  may  admit  non-resident  pupils 
and  prescribe  a reasonable  tuition  fe# 
to  be  paid  by  them.  It  appears  from 
the  pleadings  that  respondents,  proceeding 
on  this  theory,  when  advised  that  under 
the  appropriation  made  by  the  General 
Assembly  for  the  school  year  1953-34  the 
amount  received  per  non-resident  pupil 
would  be  approximately  $12,50  Instead  of 
$50*00,  levied  an  assessment  of  $5.00 
per  month  on  each  non-resident  pupil  in 
lieu  of  the  deficit  of  approximately 
#57.60  in  the  state's  appropriation. 

"The  above  contention  Is  based  on  the  view 
that  the  provision  in  section  9207  R*  5. 

1929,  that  a school  board  'may  admit  pupils 
not  resident  within  the  district,  and  pre- 
scribe the  tuition  fee  to  be  paid  by  the 
same',  applies  to  respondent  school  district 
notwithstanding  the  subsequent  enactment 
of  Section  16,  supra. 

"It  may  be  here  observed  that  for  the  purposes 
of  this  proceeding  the  three  dollar  charge 
designated  by  the  board  as  an  'incidental 
fee*  should  be  regarded  aa  a tuition  fee. 

It  was  to  be  paid  by  each  non-resident  pupil 
as  a condition  precedent  to  admittance,  and 
counsel  necessarily  treat  the  charge  as 
tuition  when  they  seek  to  defend  the  order 
by  invoking  the  above  quoted  provision  of 
section  9207* 

"However,  the  act  of  1931,  of  which  section 
16  is  a part,  still  in  furtherance  of  the 
same  mandate  'made  quite  a change  In  the 
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method  of  di etributing  the  eta be  school 
funds'.  (State  ex  rel . Diet,  of  Kansas 
City  v.  Lee,  (Mo.  Sup.)  66  S.  W.  (2d)  521, 

522).  Equalisation  and  teacher  and  attend- 
ance aide  were  substituted  for  certain  aids 
provided  in  the  old  law.  (See.  13  of  the 
act  of  1951,  Laws  of  Missouri,  1931,  p.  340), 
Other  and  additional  forms  of  state  support 
were  provided  by  the  new  law,  and  it  appears 
from  the  pleadings  herein  that  respondent 
district  is  receiving  state  support.  More- 
over, section  16  of  the  new  act  provided  a 
complete  scheme  for  payment  of  the  tuition 
of  qualified  non-resident  pupTle,  carrying  with 
It  the  plain  implication  that  such  pupils 
should  be  admitted  by  school  districts  receiv- 
ing stats  support  and  that  tuition  Should  not 
be  charged  therefor  except  as  provided  in  the 
act.  If  under  the  old  law,  which  afforded 
lees  state  support,  the  dsn oral  Assembly  saw 
fit  to  limit  the  power  given  school  boards 
under  section  9207,  H.  S.  1929,  by  compelling 
the  admittance  of  non-resident  pupils  by 
districts  receiving  such  support,  it  is  un- 
reasonable to  suppose  that  larger  state  support 
would  be  given  with  the  Intention  of  imposing 
no  limitation  whatever  upon  this  power.  The 
legislative  plan  to  further  state-wide 
'gratuitous  instruction'  by  the  coordination 
of  state  agencies  would  come  to  naught  if 
districts  could  avail  themselves  of  state 
support  and  at  the  same  time  refuse  to  admit 
non-resident  pupils  coming  within  the  purview 
of  the  plan  or  ignore  the  provision  therein 
for  payment  of  their  tuition. 

#**•*##**# 

*A  complete  scheme  for  the  payment  of  the 
tuition  of  non -resident  pupils  thus  having 
been  provided  In  the  new  lawwe*  cannot  escape 
the  cone  luslonHEhat'' it  was  fnTended  to  be 
exclusive,  and  that  ~5T  accepting  stats  support 
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respondeat a must  be  deemed  to  have 

frrendered  the  power  to  charge  fruition 

any  other  gay,  funde ra coring 

our  a)  With  respect  to  admittance  of 
non-resident  pupils  and  payment  of  their 
tuition  the  provisions  of  old  section 
9207  and  the  new  law  are  Inconsistent  and 
the  latter  must  prevail# 

“The  above  interpretation  is  in  harmony 
with  above  mentioned  Section  1*  Article 
XI*  of  the  Constitution  of  Missouri,  * * 
State  agencies  set  up  to  accomplish  this 
high  purpose  are  necessarily  coordinated 
to  that  end,  and  legislation  designed  to 
distribute  the  burden  and  promote  the 
efficiency  of  ♦gratuitous  instruction* 
among  the  various  subdivisions  of  the 
state  should  be  liberally  construed  in 
furtherance  thereof*  * * « * ■»  * •». 


The  court  then  took  up  the  constitutionality  of  the 
questions  raised  by  respondents,  holding  that  Section  16  did  not 
violate  Section  1,  14th  Amendment  of  the  Constitution  of  the 
United  States,  and  Article  2,  Section  50  of  the  Constitution 
of  Missouri,  sayings 


W'5S'  Hr  o if  w o # i.4  * # i<-  it  Compliance 
therewith  is  merely  a condition  precedent 
to  state  support  which  the  district  may 
avoid  by  failing  to  apply  for  and  receive 
such  support*  Acceptance  of  the  plan 
being  voluntary  on  the  part  of  such  district 
its  operation  can  not  be  regarded  as  a 
taking  of  property  without  due  process  of 
law*" 


The  court  also  held  that  Section  16  was  not  violative 
of  Section  3,  Article  X,  of  the  Constitution  of  Missouri, 
which  provides,  "Taxes  may  be  livled  and  collected  for  public 
purposes  only*  They  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  authority  levying 
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the  tax,  and  all  taxes  shall  be  levied  and  collected  by 
general  law." * having  this  to  say* 

"Under  the  act  of  1931  no  funds  derived 
from  taxation  are  to  be  paid  over  to 
the  qualified  non -r evident  attending 
pupils  or  use a for  their  support.  Such 
funds  are  to  be  used  only  for  the  pur- 
poee  of  affording  then  * gratuitous 
instruction',  which  is  strietly  a public 
purpose.  The  objection  appears  to  be 
without  went  and  it  is  overruled.* 


The  court  further  ruled  that  the  title  to  the  new  law 
of  1931  did  not  violate  Seetlon  98,  article  XV,  Constitution 
of  Missouri,  in  that  it  contained  store  than  one  subject  and 
subjects  not  dearly  expressed  therein,  citing  the  case  of 
-tate  ex  rel.  School  1 strict  of  Kansas  City  v.  L,ee,  66  S.  .*• 
(2dj  521  (:.o.  Jap.),  saying} 

"This  question  as  to  the  constitution- 
ality of  the  act  is  also  ruled  against 
respondents. 

"For  the  reasons  above  stated  peremptory 
writ  of  mandamus  should  issue  against 
respondents,  and  it  is  so  ordered. * 

The  opinion  was  written  by  Honorable  Frank  S. 
Atwood,  Judge,  and  was  concurred  in  by  all  the  Judges,  except 
Judge  Ellison,  absent. 


The  above  case  clearly  and  completely  answers  your 
question  and  la  in  accord  with  previous  opinions  rendered  by 
this  ispartssent  on  the  same  subject,  copies  of  which  were  sent 
you  in  our  letter  of  May  17th. 


Yours  very  truly. 


APPFOVEbi 


m 

JIAl  I EG 


idcFJLTTHICh  , 

orney-General 


James  L.  Horn hostel 
Assistant  At  tor  ney- Jen  era 1 . 


SCHOOLS : District  where  non-resident  pupils  reside  must  pay  tuition 
of  pupils. 


i 
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August  9,  1934. 


Hon.  Albert  D.  Hewitt 
Prosecuting  Attorney 
DeKalb  County 
Haysville,  Missouri 


Dear  Mr.  Hewitt: 


This  is  to  acknowledge  your  letter  as 

follows: 

"The  Cl&rksdaie  High  Sohool  here  in 
De  Kalb  County  have  had  some  non-resident 
pupils  ooming  in  to  their  school  from  the 
Thornton  School,  whioh  is  a rural  school 
and  nave  never  been  able  to  collect  for 
tuition  from  this  school  district,  and 
are  now  threatening  to  pus  the  rural  school 
for  the  tuition  for  these  non-resident  pu- 
pils, and  have  called  on  me,  that  is  the 
High  School  Directors  concerning  this  action. 

"It  seems  as  though  that  under  the  1933 
laws,  at  page  393,  3eotion  16.  that  the 
high  sohool  might  have  this  right.  However, 
there  has  been  some  dispute  about  their 
right  fcf  action. 

"Thanking  you  for  your  opinion  in  the  mat- 
ter, I am," 


laws  of  1933,  page  393,  Sec.  16,  in  part  pro- 
vides as  follows: 

"The  board  of  directors  of  each 
and  every  school  district  in  this 
state  that  does  not  maintain  an 
approved  high  school  offering  work 
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through  the  twelfth  grade  shall 
nay  the  tuition  of  each  and  every 
pupil  resident  therein 


In  a recent  case  before  the  Supreme  Court  of 
Missouri  Kn  Banc,  in  case  of  State  of  Missouri  ex  re 1. 
Mildred  Burnett  v.  3ohool  District  of  the  City  of  Jef- 
ferson (not  yet  officially  reported),  the  oourt  in  pas- 
sing upon  that  section  said: 

"Mow,  although  section  16  contains 
no  express  provision  that  a non- 
resident pupil  shall  not  be  required 
to  pay  tuition,  it  does  provide  a 
complete  and  apparently  exclusive 
scheme  for  its  payment,  first,  it 
unequivocally  requires  the  district 
of  residence  to  (italloe  ours)  •pay 
the  tuition  of  each  and  every  pu  i 
resident  therein  who  nas  completed 
• •••• #e 


And  further, 


"It  is  now  conceded  by  all  parties 
hereto  that  the  provision  in  sec- 
tion 16  for  payment  by  the  state 
of  $50.00  tuition  per  non-resident 
attending  pupil  is  in  reality  state 
aid  to  the  sending  district  and  not 
to  the  receiving  district.  •••••  " 


from  the  above  and  foregoing,  it  is  our  opinion 
that  the  district  where  the  non-resident  pupil  resides 
is  liabls  to  the  school  of  attendance  for  the  tuition 
of  such  non-resident  ptg>il. 


Tours  very  truly. 


APPROVED:  

JAliK3  L.  K0RMBO3TKI. 

Assistant  Attorney -General. 


”o7  Vo£iiv,m — 

Attorney-General . 
JLH/afJ 
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August  24th, 1934 


Hon.  Otto  Higgins,  Director 
Polios  Department, 

Aansns  City,  Missouri. 

Dear  Mr.  Higgins: 

Your  latter  addressed  to  General  McKlttrlok  of  sozaetl&e  ago 
has  been  handed  to  the  writer  for  reply 

The  question  of  contractors  Insofar  as  bolng  amenable  to  uh« 
provisions  of  the  Occupation  Tax  has  always  been  s mooted 
question  with  this  Department.  However,  in  the  peat  we  hAve 
ruled  substantially  a s follows: 

Your  client  1 take  it  makes  contracts  for  placing  new  roofs 
or  replacing  roofs  on  houses  and  buildings.  If  your  client 
makes  a contract  with  a person  for  a complete  job,  furnishing 
all  materials  and  labor  and  receiving  a aertain  amount  when 
the  work  is  approved  th*n  the  materials  and  suoolles  should 
be  included  in  the  gross  receipts  and  a return  made  to  the 
State  Auditor.  The  labor  involved  is  not  to  be  Included,  the 
theory  beln^  that  your  client  by  tmrohasing  materials  from 
a person  engaged  in  that  business  Is  using  and  consuming  the 
same.  On  the  other  hand  if  your  client  makes  contracts  wherein 
the  materials  are  Itemised  and  the  owner  of  the  building  or 
house  agrees  to  pay  the  seller  for  the  same  and  ymr  client 
receives  a certain  amount  for  his  labor,  skill  and  superin- 
tending the  Job  then  no  return  of  material*  ourchased  should 
be  made. 

1 am  enclosing  an  opinion  rendered  by  Assistant  Attorney-General 
Gilbert  uamb  on  March  8th,  which  ombodles  the  orlnciple  of  ymr 
question  and  will  be  of  further  aaal stance  to  you. 

Soon  after  the  oes^age  of  the  Occupation  Tax  Imw  this  Department 
prepared  an  oolnlon  in  paaohlet  form  which  discusses  the  taka- 
billty  of  various  lines  of  business  and  the  same  is  being  mal:od 
you  under  separate  cover  In  the  hope  that  it  may  prove  veluetle 
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to  you  If  other  question*  arise. 

With  kindest  regards  and  hoping  that  1 may  see  you  in  person 
soon,  1 am 


Yours  very  truly. 


OWl/mh 


OLLIVIR  W.  WOLLW 

Assistant  Attomey-Qenoral 


APPROVIXl 


Attorney-General 


SCHOOLS:  County  Treasurer  should  not  honor  teacher's  warrant 

SCHOOL  DISTRICTS :-where  reports  recmired  bv  Section  9316,  R.  S.  Mo, 

1939,  has  not  been  made  nd  filed  with  the  Clerk.  ' 


Mr.  W.  H.  Holmes, 

Prosecuting  Attorney  of  Maries  County, 
Vienna,  Missouri. 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

*1  would  like  your  opinion  on  Section 
9316  Revised  Statutes  of  Missouri,  1929, 
for  our  County  Treasurer,  under  the 
following  state  of  facts:  A local  school 
district  employed  two  teachers  for  an 
eight  months  term  and  they  taught  until 
recently,  both  for  four  months.  At  the 
end  of  four  months  they  eeased  teaching, 
and  there  is  a difference  of  opinion  be- 
tween the  teachers  and  the  board  as  to 
whether  they  quit  of  thiir  own  accord  or 
whether  at  the  request  of  the  Board  due 
to  small  tax  receipts.  The  board  employed 
two  other  teachers  to  finish  out  the  term 
and  they  axe  now  so  doing. 

The  two  teachers  who  etopoed  filed  all 
their  monthly  reports  and  received  and 
cashed  warrants  for  their  first  three 
months  services.  The  Board  of  Directors 
also  issued  them  their  warrants  for  their 
fourth  month re  services,  but  no  term  report 
was  filed  as  required  in  the  Section  above 
referred  to  and  our  County  Treasurer  hesi- 
tates to  pay  these  last  two  warrants  with- 
out a term  report  being  filed, and  the  pur- 
pose of  this  letter  is  to  get  your  oninlon 
'whether  or  not  the  County  Treasurer  would 
be  protected  in  paying  them  under  the  above 
state  of  facts." 

You  inquire  whether  the  County  Treasurer  should  nay 
a teacher’s  warrant  where  the  teacher  has  neglected  or  refused 
to  file  the  monthly  report,  as  required  under  Section  9316, 

R.  S.  Mo.  1929.  Section  9316,  R.  S.  Mo.  1939,  provides  ns 
follows: 


Mr.  W.  H.  Holmes,  -2-  January  17,  1934. 

shall  be  the  duty  of  every  teacuer  to 
make  out  and  file  with  the  district  clerk, 
at  the  expiration  of  each  month,  a report 
of  the  number  of  pupils  in  attendance  during 
the  month,  distinguishing  between  male  and 
female,  the  average  attendance,  and  such 
other  statistics  as  the  board  of  directors, 
by  order,  may  require,  and  no  warrants  shall 
be  ordered  by  the  board  or  drawn  by  the 
clerk  for  such  monthts  salary  until  such 
monthly  report  has  been  made  and  filed  with 
the  district  clerk;  and  at  the  close  of  the 
term  a report,  embracing  a summary  of  the 
above,  together  with  the  length  of  term 
taught,  wages  paid,  teachers  employed,  and 
such  other  information  as  the  board,  by 
its  official  acts,  may  require*  a duplicate 
of  same  shall  be  filed  with  the  county 
superintendent , and  no  warrant  shall  be 
issued  by  said  clerk  in  favor  of  such  teach- 
er for  the  last  month's  salary  of  such  term 
until  he  shall  have  filed  with  said  clerk 
and  county  superintendent  such  term  report." 

Under  the  above  section  every  teacher  is  repaired 
to  make  out  and  file  with  the  district  clerk,  at  the  expiration 
of  each  month,  a monthly  report.  The  statute  expressly  directs 
that  no  warrants  shall  be  ordered  by  the  board  or  drawn  by 
the  clerk  for  such  monthly  salary  until  such  report  has  been 
made  and  filed.  It  is  apparent  under  the  above  section  that 
the  board  shall  not  issue  the  warrants  until  the  report  is 
filed. 


In  Hall  v.  School  District,  24  M.  A.  213,  the  Court 
held  that  the  teacher  could  not  recover  a Judgment  upon  the 
warrant  unless  the  report  had  been  filed.  The  Court  says  at 
page  223: 


"At  the  end  of  the  month,  for  one-half  of 
which  he  had  taught,  the  plaintiff  should 
have  made  out  and  filed  with  the  clerk  of 
the  school  district  the  monthly  report 
reouixed  by  section  7079.  Until  this  had 
been  done,  the  board  of  directors  of  the 
school  district  had  no  power,  under  section 
7071,  to  order  the  payment  of  the  plaintiff's 
salary  or  wages  for  such  half  month.  The 
plaintiff  could  not  lawfully  recover  judg- 
ment against  the  defendant  on  account  of 
a claim  which  the  statute  prohibited  the 
defendant  from  paying.  Until  the  plaintiff 
had  made  and  filed  said  monthly  report  he 
could  not  recover  in  this  action  for  the 
one-half  of  a month  taught  by  him." 
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» 


Under  the  foregoing  section  of  the  statute,  the 
warrant  issued  where  no  report  has  been  filed  was  wrongfully 
issued.  Under  the  foregoing  decision,  the  teacher  could  not 
recover  a judgment  against  the  district  upon  such  warrant. 

It  is  apparent  from  the  foregoing  that  the  warrant  is  not 
a legal  warrant  and  that  the  County  Treasurer  would  have  no 
right  to  pay  these  warrants  until  the  report  required  by  the 
statute  had  been  f iled  by  the  teacher. 

It  is  therefore  the  opinion  of  this  Department 
that  the  County  Treasurer  would  not  be  protected  in  paying 
a teacher's  warrant  where  there  had  been  no  report  made  and 
filed,  as  required  under  Section  9316,  R.  3.  Mo.  1929. 


Very  truly  yours, 

. ;>  4?.V 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 


FWH:S 


FINANCIAL  STATEMENT  OF  COUNTIES*  Interpretation  of  Laws  1933 

page  353. 


March  12,  1934. 


Hon.  Lawrence  Holman 
Prosecuting  Attorney 
Randolph  County 
Koberly,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for 
ruary  17,  1934,  which  reads  as  follows: 

"There  has  been  considerable  discussion  among 
County  Officials,  as  to  the  construction  of 
Section  12,165,  as  appears  in  the  Session  Acts 
of  1933,  at  page  353,  in  regard  to  the  publish- 
ing of  County  Financial  Statement. 

"Zt  seems  to  ne  that  the  Statute  is  rather 
plain  and  speaks  for  Itself;  however,  in 
order  that  we  may  be  sure  about  the  proper 
construction,  I wish  you  would  please  give  me 
an  opinion  as  to  just  what  is  necessary  in 
order  to  make  up  a financial  statement  that 
will  comply  with  this  Statute." 

Section  12165  and  12166  R.  3.  Mo.,  1929,  as  aaended  in  Laws 
of  1933,  page  353  provides  for  the  annual  financial  statement  of 
county  courts. 


opinion  dated  Feb- 


Thls  law  was  approved  by  the  Governor  on  April  7,  1933,  and 
as  there  was  no  emergency  clause  attached  to  the  bill  it  went  into 
effect  ninety  days  after  adjournment,  which  would  be  July  24.  1933. 
Hence  county  courts  are  required  to  comply  with  the  Act  starting 
on  or  before  the  first  nonday  in  Marcfc,  1934. 


In  order  for  your  county  to  publish  the  prescribed  county 
financial  statement  for  the  year  ending  Deoenber  31,  1933,  whioh 
is  the  financial  statement  for  the  preceding  fiscal  year,  the  law 
designates  that  the  duty  to  prepare  the  said  statement  is  primarily 
on  the  Clerk  of  the  County  Court,  in  those  counties  where  the 
County  Court  has  failed  or  refused  to  designate  any  other  person, 
and  whether  the  financial  statement  be  compiled  by  the  Clerk  of 
the  County  Court  or  by  the  duly  authorised  agent  appointed  by  the 
court,  it  must  be  certified  to  in  the  form  prescribed  by  the  Statute 
for  certification.  When  the  statement  is  compiled  by  an  agent 
employed  by  the  court,  other  than  the  County  Clerk,  the  certifi- 
cation prescribed  for  the  County  Clerk  is  not  required.  For  * 
false  certification,  one  is  liable  on  his  bond,  and  the  act  is  al 
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designated  aa  a crime. 

Any  county  court  authorising  an  agent  to  compile  the  financial 
statement  should  first  let  the  terms  of  the  authorization  and  em- 
ployment show  of  reoord  as  provided  in  3ection  1?107,  R.  3.  Ho., 
1929,  which  prowldes: 

•The  county  court  may,  toy  an  order  entered 
of  reoord,  appoint  an  agent  to  make  any  con- 
tract on  behalf  of  such  county  for  ereotlng 
any  county  buildings,  or  for  any  other  pur- 
pose authorized  by  law:  and  the  contract  of 
such  agent,  duly  executed  on  behalf  of  suoh 
county,  shall  bind  such  county  if  pursuant 
to  law  and  such  order  of  court.* 

The  financial  statement  of  any  oounty  should  be  compiled  to 
include  the  following  detail  and  be  in  substantially  the  follow 
ing  form,  wis: 


FIIAICIAL  STATKMEIT  FOR 
FOR  THE  TEAR  EIDINO  DEOl 
COMPILED  BT 


COUITT 

AS 


The  total  bonded  debt  of  County  outstand- 
ing Decoder  31.  was  1 . If  the  County  had 

outstanding  bonds,  then  set  out  in  detail  the  following 
faots,  wis: 


The  bonds  are  identified  as 

nature  as  follows , 

their  interest  rate  is  I and  the  annual  lery  for 

interest  and  sinking  fund  is  -1  . as  authorized 

by  Section  R.  S.  Mo.,  1§29. The  total  amount  of 

interest  and  sinking  fund  that  has  been  collected  is 

| , and  the  total  amount  of  interest  and 

sinking  fund-* on  hand  in  oash  is  £ . The  inter- 
est and  sinking  fund  on  hand  has  been  loaned  to  the 

following  persons  as  follows,  wis: 

lame  of  Borrower  Amount  of  Interest  Description  Amount  of 

Loan  on  Loan  of  Security  Interest 

Delinquent 


bonds  and 
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Zl. 


The  total  amount  of  county  and  township  school  funds 

on  hand  for  the  fiscal  year  was  | , and 

the  total  amount  loaned  out  was  I . 


The  amount  of  fines,  penalties  and  forfeitures  col- 
lected during  the  year  and  turned  into  the  permanent 
school  fund  was  1 . 

The  school  loans  now  outstanding  are  as  follows,  wls: 


I&ne  of 
Borrower 

Amount 

of  Loan 

Date 
of  Loan 

Date  of 
Maturity 

Description 
of  Security 

Amount  of 

Interest 

Delinquent. 

1. 

# 

£ 

2. 

1 

* 

t 

3. 

# . 

• 

III. 

The  total  valuation  of  couhty  property  for  taxation 

for  the  fiscal  year  was  & 


The  Constitutional  rate  pemitted  by  the  Constitution 
was  t 


1. 


The  rate  levied  by  the  County  Court  was  * and 

said  rate  was  divided  among  the  several  funds  as  follows, 
vis: 

Rate 


Insane,  State  Institutions  and  Paupers 


2.  Jury  and  SI action 


3.  Roads  and  Bridges 


4.  Salary  and  Operation 

5.  Contingent  and  Emergens y 
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The  total  aaount  of  dellncraent  tax  for  all  year*  as 
of  Decenber  31, , was  > 

The  following  persons  were  delinquent  and  owe  a per- 
sonal tax  for  one  year,  prior  to  Decoder  31, 
against  whoa  salt  was *t lied. 

Inns  Total  Aaount  Personal 

Tax  Due. 


1. 

2. 

3. 


▼ . 


1. 


2. 


The  total  receipts  for  the  flsoal  year  were  $ 

The  Receipts  Into  the  several  funds  for  the  flsoal 
year  were  as  follows,  wlz: 


Insane  Jury  and  Roads  and  Salary  Contingent  Speolal 
and  Sleet  ion  Bridges  and  and  ''Bad 

Pauper  Operation  Jbergenoy  Fund. 


Fron  The 
General 

Tax  Book  f. 


Fron 

Railroad 

Tax  Book  I I f. 


I 


t 


3. 


4. 

5. 


Fron  Blllard 
and  Table 

License  *J * $. 

Fron  Ferry 

License  $ $ ♦. 

Fron  Land 
Bask  Tas 

Book  * $ * 


6.  Fron  Personal 
Delinquent 

List.  * e t 


ft  ft  i 
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7.  Fron  Fines 

and  Penalties  $ 

8.  Fron  all 

Other  ^ouroee  $ 

Total  received  in 

each  Fund  $ $_ 


♦  * * I 

t 

♦  ♦ * *. 

3 S t * 


11. 

The  Counties  total  disbursement  for  everything  for  the 
fisoal  year  was  $ 

The  following  salary  warrants  were  issued  and  paid  to 
officers  drawing  a yearly  salary,  vis: 

1 2 3 4 5 

Issued  to  Title  of  How  many  Drawn  bnrwhat  Total  Amount 
Officer  Warrants  Fund  Paid 

I 

$ 

' • * 


Warrants  to.  to  lo.  inclusive  were  issued 

and  paid  to  judges  and  clerks  of  election  at  i 

per  day  in  the  total  amount  of  $ Tke  *ar- 

vants  were  issued  to  the  following  named  persons,  vis: 


The  disbursements  were  mads  by  road  districts  in  the 
following  manner,  for  fiscal  year. 

ROAD  DI8TRICT  10.  1. 

Received  t which  was  disbursed  as  follows,  vis: 

Issued  to  Purpose  Warrant  lo.  Date  Demand  on  what  Amount. 

Fund 


istrict  total 


(Set  out  each  Road  district  as  above) 
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The  total  disbursement  made  by  all  road  districts 
for  the  fiscal  year  vas  i 

The  following  disbursements  were  nade  by  road 
overseers,  for  the  fiscal  year. 

lame  of  Overseer  Paid  to  Purpose  Total  Amount  Paid 

I 

I 

Grand  Total  S 

tfhen  the  above  purpose  was  for  labor  then  set  out  the  days 
worked  and  the  rate  paid  per  hour  or  per  day. 

The  following  receipts  and  disbursements  were  made 
by  Special  road  districts  for  fiscal  year. 

Special  road  District  No. 

This  distrlot  received  $ and  disbursed 

it  as  follows: 

Warrant  lo.  Issued  to  Date  Purpose  Amount . 

* 

i 

* 

Total  Amount  $ 

(All  special  Road  Distriots  should  be  listed  as  above.) 

The  county  distributive  school  fund  fecelved  the 
following  amount  during  the  flsoal  year  from  the 
following  sources. 

Proa  Amount . 


* 

* 

* 

I 


Total 
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The  county  distributive  school  fund  was  disbursed 
as  follows  for  the  fiscal  year: 

Disbursed  to  Total  Amount. 

I 

I 

$ 


If  taxes  were  levied  by  virtue  of  8ection  22,  Article 
X,  Constitution  of  Missouri,  then  fill  in  the  following: 

"By  virtue  and  authority  of  the  discretionary 
cower  conferred  upon  county  courts  of  the 
several  counties  of  this  State  to  levy  a tax 
not  to  exoeed  twenty-five  oente  on  the  $100.00 

assessed  valuation  the  county  oourt  of  

County  did  for  the  year  covered  by  this  re- 
port levy  a tax  of  f on  the  #100.00  val- 

uation which  8 aid  tax  amounted  to  $ 
and  was  disbursed  as  follows." 

Paid  to  Warrant  Hoi  Purpose  Anount. 

$ 

% 

$ 

Total  Anount  $ 

year  not 

*11  disbursements  for  the  flsoal  /heretofore  set  out  or 
included  in  the  foregoing  disbursements,  are  hereby  set 
out  as  follows  in  detail: 

Warrant  Ho*  Date  Issued  to  Purpose  Anount  Drawn  on 

what  fund 


(Here  follow  in  the  language  of  the  Statute  the  font 
therein  set  out  for  certification.  Let  the  compiler 
date  and  sign  the  sane.) 
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It  is  our  opinion  that  this  County  Financial  Statement  lav 
le  a mandatory  lav  prescribing  duties  and  details  that  must  bs 
complied  with.  Any  financial  statement  which  follows  the  above 
form  is  prepared  substantially  in  conformity  to  the  requirements 
of  the  lav  set  out  in  Sections  13165  and  13166  supra,  and  when 
the  statutory  certification  is  attached  it  is  ready  for  publica- 
tion. The  statute  provides  that  the  Financial  Statement  be  pub- 
lished in  some  newspaper  of  general  circulation,  published  in  the 
county,  but  if  there  be  no  newspaper,  then  the  Statute  provides 
for  publication  by  posting  the  statement  in  ten  public  places  in 
the  county.  Accofdlng  to  the  Statute,  publication  in  one  Issue 
of  a qualified  newspaper  meets  the  requirements  as  to  publication. 

8ectlon  13166  supra,  provides  that  the  publisher,  whom  we 
believe  will  usually  be  a newspaper,  as  there  is  not  a County 
in  the  State  but  that  some  newspaper  can  qualify  for  publication, 
must  file  two  proofs  of  publication  with  the  oounty  court,  and 
it  then  becomes  the  duty  of  the  court  to  file  one  proof  of  pub- 
lication in  the  reoords  of  the  court  and  the  other  one  they  must 
forward  to  the  State  Auditor.  The  publisher  is  required  to  fur- 
nish the  county  court  with  a copy  of  the  statement  in  addition 
to  the  one  filed  with  proof  of  publication  in  the  office  of  the 
court.  This  extra  copy  is  to  be  posted  on  the  reoords  of  the 
court  after  the  oourt  has  made  an  order  to  that  effect.  The  pub- 
lisher is  not  entitled  to  his  charge  for  printing  until  he  has 
fulfilled  the  law  in  filing  the  required  two  proofs  of  publica- 
tion and  the  extra  statement  to  be  posted  in  the  record.  The  pub- 
lisher must  set  his  type  in  the  manner  that  takes  the  least  space 
measured  by  the  standard  column  width  measure.  For  the  publica- 
tion of  said  financial  statement  as  above  set  out,  the  publisher 
is  entitled  to  be  paid  his  bid  based  on  standard  column  width 
measure  and  if  he  did  hot  bid  for  the  lob,  then  he  is  entitled  to 
receive  a reasonable  amount  based  on  standard  column  width  measure . 

Any  person  a designated  and  employed  agent,  by  the  oounty 
court,  other  than  a bonded  county  officer,  to  prepare  the  Finan- 
cial Statement,  is  required  to  give  a surety  bond  for  the  faithful 
performance  of  his  duty,  and  if  a county  officer  or  employed  agent 
fail,  neglect  or  refuse  to  prepare  the  statement  in  compliance 
with  the  Act,  he  is  liable  on  his  official  bond  for  dereliction 
of  duty,  in  addition  to  the  criminal  penalties  above  referred  to. 

Any  person  designated  as  agent  by  the  court  to  prepare  the 
oounty  financial  statement  cannot  be  paid  by  the  oourt  for  this 
service  until  the  State  Auditor  has  acknowledged  receipt  of  his 
proof  of  publication  and  has  notified  the  court  that  the  Finam- 
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clal  Statement  complies  with  the  requirements  of  lav.  For  pre- 
paring the  statement  the  oourt  hay  allow  the  amount  agreed  on  by 
contract  of  employment  but  not  to  exoeed  the  price  per  hundred 
words  permittsd  to  the  Clerk  of  the  County  Court  for  the  writing 
of  oourt  record. 

The  pay  for  preparing  and  publishing  the  Financial  Statement 
should  be  prorated  among  the  several  county  funds  in  proportion 
that  each  item  bears  to  the  total  oost  of  preparing  and  publish- 
ing said  statement,  and  when  it  be  not  feasible  to  charge  the  pro- 
portionate share  to  any  specific  fund,  then  that  proportionate 
share  should  be  charged  to  the  8alary  and  Operation  Fund.  For 
instance,  that  part  of  the  statement  vhioh  deals  with  the  Perma- 
nent School  Fund  would  entitle  the  publisher  to  a warrant  from  the 
Permanent  Sohool  Fund,  which  warrant  would  be  in  the  amount  as 
the  ooluna  inch  published  relating  to  the  Permanent  School  Fund 
bears  to  the  total  column  inch  published  in  the  whole  Financial 
Statement.  It  would  entitle  the  compiler  to  a warrant  from  the 
Permanent  School  Fund  in  the  amount  based  upon  the  number  of  words 
used  in  matter  relating  to  the  Permanent  Sohool  Fund  oompared  to 
the  total  number  of  words  used  in  the  completed  Financial  State- 
ment. On  the  other  hand,  natters  in  the  statement  relating  to 
delinquent  tax  could  not  reasonably  be  charge  against  any  fund  by 
reason  of  the  natter  published,  and  hence  this  charge  under  the 
law  should  be  made  against  the  Salary  and  Operation  Fund. 

The  duty  to  paste  the  published  statement  on  the  court  re- 
cords after  the  oourt  so  orders,  is  upon  the  Clerk  of  the  County 
Oourt,  and  for  pasting  sane  on  the  record  he  is  not  to  be  allowed 
any  pay. 

There  is  a duty  on  the  State  Auditor,  upon  receipt  of  a County 
Financial  Statement,  to  examine  it  and  if  it  complies  with  the 
lav,  to  approve  it  and  immediately  notify  the  County  Treasurer  and 
County  Oourt  that  he  has  received  the  proof  of  publication  and 

their  Financial  Statement  for  the  flsoal  year  ending  December  31, , 

and  that  it  complies  with  the  law.  It  is  also  the  dmty  of  the 
State  Auditor  to  prepare  sample  forms  for  financial  statements  an 
or  before  July  24,  1934,  and  mall  same  to  the  County  Clerks  of 
each  county  in  this  Stats.  On  the  other  hand,  the  lav  provides 
that  the  failure  of  the  State  Auditor  to  supply  forms  does  not 
excuse  any  person  from  performing  any  duty  imposed  by  this  Act. 

This  Act  went  into  ftfeot  on  July  34,  1933,  and  under  the 
provisions  of  the  Act  the  County  Treasurer  is  restrained  from 
either  paying  or  entering  for  protest  any  warrant  for  the  pay  of 
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any  Judge  of  the  County  Court  after  April  1,  1934,  and  until 
such  time  ae  he  has  received  notice  from  the  State  Auditor  that 
proof  of  publication  of  the  County's  Financial  Statement  as  pro- 
vided by  this  article  has  been  filed  in  the  Auditor's  office, 
and  if  a County  Treasurer  pays  or  protests  a salary  warrant  for 
any  County  Judge  he  is  liable  on  his  offioial  bond  for  dere- 
liction of  duty. 


If  we  have  not  fully  covered  the  question  submitted  in  your 
request  we  will  be  pleased  to  render  you  a further  opinion  in 
the  matter. 


Respectfully  submitted 


*M.  ORR  SAWYKR8 

Assistant  Attorney  General. 


hpPROVSD: 


Rdf  wsamm — 

Attorney  General. 
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CHATTEL  MORTGAGES:  The  Recorder  of  Deeds  shall  release  same, 

when  and  how? 


Aoril  9,  1934. 


Honorable  Lawrence  Holman 
Pros routing  Attorney 
Randolph  County,  Missouri 
Moberly,  Missouri 

Dear  Mr.  Holnan: 

We  are  hereby  acknowledging  your  request  for  an  opinion 
dated  March  21st.  Tour  request  is  as  follows: 

*1  hr  we  reoeiwed  a letter  this  morning  fron 
Charles  0.  Hon,  our  County  Recorder,  the  con- 
tents of  which,  are  as  follows:  * I am  sub- 
mitting herewith  for  the  opiniofc  of  the  At- 
torney General  of  Missouri,  & copy  of  a re- 
lease submitted  to  me  for  release  of  a recorded 
ohattel  mortgage  as  to  its  validity,  also  what 
shall  I do  with  the  release  when  it  is  used 
for  as  1 understand  it  this  is  Intended  to 
be  ay  authority  for  making  a marginal  release. 

We  hawe  no  place  for  the  official  filing  of 
such  records  that  1 know  of* 

"I  am  holding  the  release  in  the  meantime.  It 
has  been  my  custom  in  the  past  to  reoulre  the 
cancelled  note  or  notes.  As  the  note  oarrles 
the  security  I cannot  understand  why  it  should 
not  be  the  basis  of  release  ••••••••• 

Tours  truly, 

Chas.  C.  Hon 
Reoorder  of  Deeds.* 

"From  a conversation  I had  with  Mr*  Hon.  I 
think  the  question  he  is  interested  in  is 
whether  or  not  he  is  protected  in  the  event 
he  enters  satisfaction  of  a chattel  mortgage 
in  accordance  with  the  methods  provided  for 
in  Section  3099  Revised  Statutes,  1929*  This 
Section  seems  plain  in  providing  as  to  the 
manner  of  releasing  a chattel  mortgage,  but 
he  is  afraid  that  there  is  some  other  section 


Honorable  Lawrence  Holman 


-3- 


Aprll  9,  1934 


of  some  other  construction  that  might  cause 
him  trouble.  His  theory  is,  that  the  can- 
celled note  ehould  be  produced  when  a chat- 
tel mortgage  is  released,  because  of  the 
fact  that  an  innocent  purchaser  for  Talus 
of  the  note  night  lose  his  security  when  the 
Recorder  enters  the  release  on  the  strength 
of  an  affidawit  such  as  the  one  I am  in- 
closing herewith. 

"Therefore  at  his  reouest,  I am  writing  this 
letter  to  get  your  opinion  on  this  matter.* 

We  also  acknowledge  the  exhibit  which  was  attached  to 
your  request,  which  is  as  follows: 

• Release. 

The  Harlon  Steam  S howel  Company,  a corporation 
duly  organized  under  the  laws  of  the  State  of 
Ohio,  and  hawing  its  principal  place  of  bus- 
iness at  Marion,  Marlon  County,  Ohio,  does 
hereby  certify  that  it  is  the  record  holder  of 
a certain  chattel  mortgage  heretofore  executed 
and  deliwered  to  it  by  Ray  S.  Antry  of  Soberly, 
Missouri;  that  the  conditions  thereof  hawe  bean 
satisfied  and  the  amount  due  thereon  paid  in 
full  and  the  filing  or  recording  officer  of 
Randolph  County,  Huntswllle.  Missouri,  is  here- 
by dlreeted  to  cancel  and  discharge  the  seme 
from  reoord,  the  said  chattel  mortgage  hawing 
been  filed  or  recorded  in  hie  office  on  December 
38th,  1933,  Book  14.  Page  191.  cowering  one 
Used  Type  450  Gasoline  Eleottic  Rewolwing 
showel  complete,  Shop  Number  6358. 

"In  Witness  /hereof  the  said  Marion  Steam 
Showel  Company  has  caused  this  instrument  of 
release  to  be  executed  this  14th,  day  of  Maro^t 
1934. 


The  Marlon  8team  Showel  Company, 


A. 


.arw-Tr 


Secretary- Treasurer." 
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"State  of  Ohio  ( 

Marion  Count 7 ) as. 

"Before  ms,  a lotary  Public,  in  and  for  said 
county  personally  appeared  A.  Oibson,  Sec- 
retary A Treasurer  of  the  Marlon  9tean  Shovel 
Company,  the  corporation  which  executed  the 
foregoing  instrument,  who  acknowledged  that 
the  seal  affixed  to  said  instrument  is  the 
corporate  seal  of  said  oorporatlpn;  that  hs 
did  sign  and  seal  said  instrument  as  such 
treasurer  in  behalf  of  said  corporation  and 
by  authority  of  its  board  of  directors;  and 
that  said  instrument  is  his  free  act  and  deed 
individually  and  as  such  treasurer  and  Secre- 
tary and  the  free  and  corporate  act  and  deed 
of  said  Marion  Steam  Shovel  Company. 

■11  T18TIM01T  *HERX07,  I have  hereunto  sub- 
scribed ay  name  and  affixed  my  official  seal 
at  Marion,  Ohio,  this  14th  day  of  March,  1934. 


follows: 


lot’ary  ftiVlie,  Marion  County,  Ohio. 

My  commission  expires  Jan.  10th,  1936." 
Laws  of  1933,  Page  360,  Section  11526  provides  as 


■There  shall  be  an  office  of  recorder  in  each 
county  in  the  state  containing  20.000  in- 
habitants or  more,  to  be  styled,  'The  office 
of  the  Recorder  of  Deeds.'  * 

Section  11527  R.  S.  Mo.  1929,  provides  as  follows: 

*The  recorder  shall  keep  his  office  at  the 
seat  of  justice,  and  the  county  court  shall 
protide  the  same  with  suitable  books  in  whioh 
the  recorder  shall  record  all  instruments  of 
writing  authorized  and  required  to  bs  re- 
corded. If  there  is  no  courthouse  or  other 
suitable  county  building  at  the  seat  of 
justice,  the  county  oourt  shall  provide  an 
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office  for  the  reoorder  at  any  other  plaoe 
in  the  county  where  there  is  a courthouse 
and  oourts  of  record  are  held.” 

Section  11535,  R.  3.  Mo.  1939  provides,  both  before 
and  after  the  amendment  of  1933,  page  361,  that  the  reoorder 
give  bond  "conditioned  for  the  faithful  performance  of  the  duties 
of  his  office,*.  This  condition  in  hie  bond  places  it  squarely 
up  to  the  reoorder  to  only  release  mortgages  in  the  manner  pro- 
vided  by  law  and  not  otherwise.  A reoorder  of  deeds  is  liable 
personally  to  the  party  aggrieved  for  the  daaages  resulting  from 
an  omission  to  perform  a duty  imposed  on  him  by  law,  or  for  a per- 
formance of  such  a duty  in  a negli  :eat  manner,  for  it  was  said 
in  State  ex  rel.  v.  Green,  100  3.  W.  1116,  124  Mo.  App.  80,  1. 
c.  88: 

*The  defendant,  as  a public  officer,  stands 
positively  charged  by  the  statute  with  the 
performance  of  his  duties  in  a speolflo  man- 
ner. • * • • It  is  suggested,  however,  that 
while  it  is  true  the  law  presumes  the  due 
execution  of  official  duties  by  a public 
officer,  and  the  relator  had  the  right  to 
presume  the  defendant  would  do  his  duty,  yet 
notwithstanding  this  presumption,  the  relator 
himself  is  presumed  to  know  the  law,  as  is 
every  eitlsem.  • • * • Ana  this  being  true, 
that  he  is  charged  with  knowledge  of  the 
manner  provided  by  the  etatute  quoted  for 
satisfying  deeds  of  trust  • 9 • F.# 

And  in  your  case,  all  Innocent  purchasers  for  value  of 
notes  eeoureo  by  ohattel  mortgage  are  presumed  to  know  the  law 
as  it  relates  to  the  recorder's  duty  to  satisfy  chattfcfc  mortgages 
and  that  when  the  statutory  method  is  complied  with,  the  re- 
corder' b &ot  of  satisfaction  le  essentially  ministerial. 

On  this  same  subject.  Corpus  Juris,  Vol  53,  page  1070, 
Section  2,  states  the  law  thus: 

"Notwithstanding  the  performance  of  his 
duties  requires,  to  some  extent,  the  exer- 
oise  of  judgment  and  discretion,  or  that  he 
is  vested  with  quasi  judicial  powers  the 
office  of  register  of  deeds  Is  essentially 
a mlnrsterial  one7* 
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Section  11544,  R.  S.  Ho.  1929,  provides  as  follows: 

"The  several  classes  of  instruments  of  writ- 
ing mentioned  in  the  several  subdivisions 
of  the  preceding  section  shall  be  recorded 
in  separate  books,  according  to  their  clas- 
sification therein." 

Seotlon  11545,  R.  S.  Mo.  1929,  provides  as  follows: 

"Instruments  in  writing,  conveying  chattels 
or  personal  property  alone,  which  by  any  law 
of  this  state  are  required  to  be  reoorded  or 
admitted  of  record  in  any  recorder* s office 
in  this  state,  shall  be  recorded  in  a series 
of  volumes  separate  from  those  used  for  re- 
cording conveyances  of  real  estate." 

Section  11546,  R.  S.  Mo.  1929,  provides  as  follows: 

"The  reoorder  of  eaoh  connty  in  this  state 
shall  keep  in  his  office  a well-bound  book 
or  books,  to  be  known  as  the  'abstract  and 
index  of  deeds,'  whioh  shall  have  appropri- 
ate colums  properly  ruled  and  headed  for  each 
of  the  following  items,  namely;  lames  of 
grantors  and  grantees,  date  of  Instrument, 
date  of  filing  instrument  for  record,  nature 
of  instrument,  book  and  page  where  reoorded, 
description  of  land  conveyed  or  affected;  said 
books  shall  be  divided  into  two  equal  parts, 
the  front  part  to  be  alphabet ioally  arranged 
for  the  names  of  grantors,  and  the  back  part 
to  be  alphabet ioally  arranged  for  the  names 
of  grantees." 

Section  11549,  R.  3.  Mo.  1929,  provides  as  follows: 

"When  any  instrument  of  writing  conveying  or 
affeoting  real  estate  authorised  by  law  to  be 
reoorded  shall  be  filed  in  the  recorder's 
office  for  record,  the  recorder  shall  enter 
the  same  in  the  names  of  the  grantors  and 
grantees  in  both  parts  of  the  abstract  and 
index  of  deeds,  filling  eaoh  appropriate 
column  with  the  several  items  contained  in 
such  instrument  in  alphabetical  order,  in 
the  name6  of  the  grantors  and  grantees;  and 
if  the  instrument  be  made  by  the  sheriff. 
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In  the  name  of  the  sheriff,  and  the  defend- 
ant  in  the  execution,  or  or  the  person 
whose  land  is  sold,  and  of  the  grantee; 
and  if  made  by  an  executor  or  adnlnlstrar- 
tor,  in  the  name  of  the  executor  or  admin- 
istrator, and  of  the  testator  or  Intestate, 
and  of  the  grantee;  and  if  by  attorney,  in 
the  name  of  such  attorney  and  of  his  con- 
stituent and  of  the  grantee;  and  if  by  a 
commissioner,  in  the  name  of  such  commis- 
sioner, and  of  the  person  whose  land  is  sold, 
and  of  the  grantee." 

It  would  seen  that  the  proper  interpretation  of  the 
law,  required  a recorder  to  keep  a reoord  of  chattel  mortgages 
separate  fron  his  record  recording  real  estate,  and  that  he  indea 
his  chattel  mortgages  in  a book  or  books  known  as  tbs  "abstract 
and  index  of  deeds".  It  is  provided  that  the  index  pages  be 
properly  ruled  and  headed  as  follows: 

lames  of'  Manes  of'  Date  of*  Date  'Mature'  Where  • Deeori-  • Date 
grantors'  grantees'  instrn- ' filed*  of  ' files  1 ption  of  * Satisfied. 

• ' ment.  • "instrn-*  are  ♦ Property." 

• * • *ment.  • located*  • 

» i • t • * • 

It  is  provided  that  this  index  shall  in  the  sane  book 
arrange  grantors'  and  grantees'  names  alphabet  Id  ally'. 

It  was  said  in  Ekierson  Brant  Ingham  Implement  Oo.  v. 
Rogers  (App.)  216  S.  V.  994,  1.  c.  995: 

"The  recorder  correctly  recorded  it  in  a book 
used  to  reoord  miscellaneous  conveyances 
affecting  real- estate,  and  not  in  a separate 
book  used  to  record  chattel  mortgages,  as 
required  by  section  10383,  R.  S.  Mo.  1909. 

(Mow  Section  11545,  supra.)  Hor  was  there 
any  index  made  of  such  mortgage,  as  required 
by  seotion  10384  and  10387  R.  S.  Mo,  1909, 

(How  11546  and  11549,  supra.)  which  seems  to 
be  made  applicable  to  ohattel  mortgages  by 
Seotion  2861  R.  3.  Ho.  1909.  (How  3097  R.  8. 

Mo.  1929. • 

Seotion  3097  8.  Mo.  1929,  provides  as  follows: 
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"Ho  mortgage  or  deed  of  trust  of  personal 
property  hereafter  made  shall  be  valid  a- 
gainst  any  other  person  than  the  parties 
thereto,  unless  possession  of  the  mort- 
gaged or  trust  property  be  delivered  to  and 
retained  by  the  mortgagee  or  trustee  or 
cestui  que  trust,  or  unless  the  mortgage 
or  deed  of  trust  be  acknowledged  or  proved 
and  recorded  in  the  county  in  which  the  mort- 
gagor or  grantor  resides,  in  such  manner  as 
conveyances  of  land  are  by  law  directed  to  be 
acknowledged  or  proved  and  recorded,  or  un- 
less the  mortgage  or  deed  of  trust,  or  a true 
copy  thereof,  shall  be  filed  in  the  of floe  of 
the  recorder  of  deeds  of  the  county  where  the 
mortgagor  or  grantor  executing  the  same  re- 
sides, and  in  the  case  of  the  city  of  St.  Louis, 
with  the  recorder  of  deeds  for  said  city,  or, 
where  such  grantor  is  a non-resident  of  the 
state,  then  in  the  office  of  the  recorder  of 
deeds  of  the  county  or  city  where  the  property 
mortgaged  was  siutated  at  the  time  of  executing 
such  mortgage  or  deed  of  trust;  and  such  re- 
corder shall  indorse  on  such  instrument  or  copy 
the  time  of  receiving  the  same,  and  shall  keep 
the  same  in  his  office  for  the  inspection  of 
all  persons;  and  such  mortgage  or  deed  of  trust, 
or  copy  thereof,  may  be  so  filed,  although  not 
acknowledged,  and  shall  be  as  valid  as  though 
the  instrument  were  fully  spread  upon  the  re- 
cords of  the  county,  or,  in  case  of  the  city 
of  St.  Louis,  upon  the  records  of  said  oity,  in 
the  office  of  the  recorder  of  deeds;  and  such 
instrument,  when  acknowledged  and  reoorded, 
or  when  the  same,  or  a copy  thereof,  shall 
have  been  filed,  as  above  provided,  shall  thence- 
forth be  notice  of  the  contents  thereof  to  all 
the  world." 

Section  3099,  R.  S.  Ho.  1929,  provides  as  follows 

"&uah  recorder  shall  enter  in  a book,  to  bs 
provided  by  hin  for  such  purpose,  the  names 
of  all  the  parties  to  such  instrument,  ar- 
ranging the  names  of  such  mortgagors  or* 
grantors  alphabetically,  and  shall  note 
thereon  the  time  of  filing  sueh  instrument 
or  copy,  for  whloh  said  recorder  shall  re- 
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cl ewe  a fee  of  ten  cents.  Such  Mortgage 
or  deed  of  trust  when  satisfied,  shall  be 
discharged  by  either  of  the  following 
net hods t 

”1.  By  the  nortgagee,  cestui  que  trust, 
his  agent  or  assigns,  on  the  margin  of 
such  index,  whloh  shall  be  attested  by 
the  reoorder,  for  a fee  of  ten  oents* 

*2.  Upon  the  presentation  by  the  Mort- 
gagor or  grantor  of  the  original  Mortgage 
or  deed  of  trust,  and  upon  such  Mortgagor 
or  grantor  Making  affidawlt  before  euoh 
reoorder  that  the  instrunemt  presented  by 
hin  in  the  original  of  the  copy  on  file, 
and  that  snoh  Mortgage  or  deed  of  trust  has 
been  fully  paid  and  satisfied,  for  whloh 
such  reoorder  shall  receiwe  a fee  of  ten 
sente* 

*3.  Upon  presentation  or  reoelpt  of  an 
order  in  writing,  signed  by  the  Mortgagee 
or  cestui  que  trust  thereof,  attested  by 
a Justice  of  the  peaoe,  or  any  notary  public 
stating  that  such  instruaent  has  been  paid 
and  satisfied. 

"tfhen  either  of  these  prowlsions  hawe  been 
complied  with,  it  shall  be  the  duty  of  tLe 
reoorder  to  enter  in  a ooluan  for  that 
purpose  the  word  'satisfied,'  giving  date, 
and  the  fee  for  such  service  shall  be  tea 
cents.  All  fees  for  the  release  of  such 
mortgage  or  deed  of  trust  shall  be  paid  by 
the  Mortgagor.  When  a chattel  nortgagee 
shall  be  satisfied  as  above  provided,  the 
reoorder  nay  deliver  said  Mortgage  to  the 
holder  of  the  note  seoured  thereby,  or,  if 
the  holder  of  said  note  refuse  to  receive 
the  saae  the  recorder  nay  destroy  said 
nortgaget  Provided,  that  the  recorder 
nay  deliver  to  the  parties  entitled  thereto, 
or  destroy  all  such  Mortgages  now  remain- 
ing on  file  in  his  offloe  and  whloh  have 
been  entered  satisfied  on  the  chattel  mort- 
gage register." 
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Under  the  provisions  of  3097  suppa,  we  see  that  a 
chattel  mortgage  may  be  reoorded  as  real  property  conveyances 
are  recorded,  or  nay  be  filed  In  the  original  or  by  copy,  and 
that  when  filed  it  has  the  sans  effeot  as  if  it  vas  spread  upon 
the  record  in  the  manner  provided  for  making  real  property  con- 
veyances. The  methods  of  discharging  a chattel  mortgage  whioh 
has  been  reoorded  or  filed  is  set  out  in  Section  3099,  and  these 
three  methods  of  discharging  a chattel  mortgage  should  be  re- 
cognized by  the  recorder  as  sufficient  evidence  of  satisfaction. 
The  recorder,  being  a ministerial  officer,  has  but  to  follov  the 
statute,  vhich  is  directory  as  to  his  powers,  and  he  then  is  not 
personally  liable,  for  he  has  done  that  which  he  was  authorized 
by  law  to  do.  *t  is  true  that  Section  3099  is  rather  ambiguous, 
for  it  provides  methods  of  release  for  ohattel  mortgages  "when 
satisfied,”  and  in  the  same  seotion  provides  three  methods  which 
when  followed  it  becomes  his  duty  to  enter  up  satisfaction  on 
the  record.  Under  these  statutory  methods  one  night  hypothfcoate 
a case  where  it  becomes  the  recorders  duty  to  * satisfy"  a chattel 
mortgage  in  compliance  with  the  statute  which  in  fact  has  never 
been  actually  satisfied.  *t  is  not  for  the  recorder  to  hypothe- 
cate. He  has  no  personal  discretion  but  must  only  follow  the 
statute  to  be  protected  in  his  official  conduct.  It  is  true  that 
the  legislature  did  not  intend  a ohattel  mortgage  to  be  released 
until  it  be  satisfied,  but  on  the  other  hand  they  provided  eraot 
circumstances  under  which  prim  facie  evidence  of  satisfaction 
muRt  be  aooepted  by  the  recorder,  unless  of  his  own  knowledge  he 
1 8 aware  that  these  evidences,  when  submitted,  are  a trick  end 
a fraud. 


Since  chattel  mortgages  may  be  recorded  as  real  property 
mortgages  are  reoorded,  the  first  method  under  Section  3099  was 
provided  so  that  a marginal  release  can  be  made  when  the  ohattel 
mortgage  is  copied  into  the  record  and  not  filed.  In  such  oases 
the  record  can  and  should  show  satisfaction  by  the  sane^oetbpd 
that  real  property  mortgages  are  now  satisfied  as  specijtliy out- 
lined in  Laws  1933,  page  196,  Seotion  3078  supra,  but  a recorded 
ohattel  mortgage  is  also  subject  to  a marginal  release  when  method 
two  or  three  of  Seotion  3099  supra,  is  complied  with.  Under 
method  two  and  three.  Instead  of  the  marginal  notation  required 
' under  method  one,  that  the  notes  were  produoed  and  cancelled,  the 
margin  of  the  record  should  show  that  the  original  mortgage  was 
presented  by  the  mortgagor  showing  on  its  faos  the  affidavit  of 
the  mortgagor  before  the  recorder  that  it  had  been  satisfied  and 
paid,  or  the  margin  of  the  record  should  show  that  the  recorder 
had  been  presented  with  an  affidavit  by  the  mortgagee  or  cestui 
que  trust  stating  that  the  reoorded  mortgage  had  been  fully  paid 
and  satisfied. 

In  those  where  the  ohattel  mortgage  is  recorded 

by  filing  them,  that  part  of  Section  3099  dealing  with  marginal 


i 
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releasee  on  the  reoord  is  not  to  be  followed,  because  a marginal 
felease  on  the  record  proper  was  not  Intended  when  the  chattel 
mortgage  was  reoorded  b y filing  a copy  with  the  recorder.  ^hen 
recording  a chattel  mortgage  by  filing  Is  the  method  followed, 
then  it  is  the  duty  of  the  recorder,  when  the  mortgage  is  satis- 
fied under  provisions  two  or  three  of  Section  3099,  to  let  his 
reoord  show  satisfaction  by  writing  the  word  "satisfied"  in  the 
column  prowl ded  in  the  index  book  for  that  ourpose  and  in  the  same 
column  place  the  date  that  the  notation  "satisfied"  is  entered, 
when  the  ohattel  mortgage  is  shown  satisfied  by  entry  on  the  in- 
dex, the  reoorder  may  determine  positlwely  who  is  the  holder  of 
the  notes  secured  thereby  and  deliwer  the  mortgage  to  him  only, 
or  he  may  destroy  the  mortgage  upon  the  holder  of  the  notes  re- 
fusal to  aooept  the  satisfied  mortgage  then  on  fils* 

Whenewer  a chattel  mortgage  has  been  filed  and  mortgagor 
or  grantor  makes  an  affidavit  to  the  reoorder  substantially  as 
follows:  wis. 

•Before  me  appears  

the  (mortgagor)  (grantor)  in  the  mortgage 

Indexed  in  Book  Page  . who 

presents  the  original  mortgage  and  upon 
which  he  recognizes  the  notation  made  by 
the  holder  of  the  note  which  notation  is 
substantially  as  follows,  "This  chattel 
mortgage  is  the  original  of  a copy  now  on 
file  in  the  reoorder* s office  and  the  sane 
has  been  fully  paid  and  satisfied  and  is 
hereby  ordered  ’satisfied*  of  record.* 


T)'ort  ;'»gor)  ( >r  nior) 

Subscribed  and  sworn  as  true  facts  before 
me  this  day  of  . 


keoorder.  • 

In  such  a case,  it  is  the  duty  of  the  Reoorder  to  mark 
the  index  "satisfied"  and  preserve  his  affidavit. 

Whenever  a ohattel  mortgage  has  been  filed  and  there- 
after the  mortgagee  or  cestui  que  trust  makes  an  affidavit  before 
a notary  public  or  Justice  of  the  Peaoe,  whioh  affidavit  be  pre- 
sented to  the  reoorder  and  is  substantially  as  follows:  vis. 
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(a  notary  nubile)  ( a justice  of  pesos) 

appeared  ..  (the  mortgagee) 

(the  ceetul  qne  trust)  and  takes  oath  that 
the  chattel  mortgage  recorded  In  Book 

Page  in  County,  Missouri,  has 

been  fully  paid  and  eatlefled  and  le  here- 
by ordered  'satisfied*  of  reoord. 


(hortgagee)  (tiestul  qne  trust J 

Subscribed  and  swron  before  me  this  __ _____ 

day  of  . 


(ioiary)  (Justloe  of  Peaoe). 

In  such  a case  It  ie  the  duty  of  the  recorder  to  mark 
the  Index  "satisfied”  and  preserve  hie  affidavit. 


COH3LU9IOM. 

The  exhibited  affidavit  submitted  and  attached  to 
your  request,  is  in  our  opinion  a sufficient  compliance  with 
method  three,  outlined  in  the  law  as  a method  calling  fox  the 
recorder  to  mark  the  index  record  as  "satisfied".  It  is  not 
for  the  recorder  to  question  the  exhibit,  unless  he  be  appraised 
that  it  be  presented  in  perpetration  of  a fraud  and  is  not  ex- 
ecuted in  good  faith.  The  recorder,  when  releasing  ohattel 
mortgages  ie  but  a ministerial  officer  in  the  performance  of  a 
ministerial  act,  and  he  has  only  to  follow  the  directions  of  the 
statute,  to  avoid  personal  liability. 


Respeotfully  submitted 


WH.  ORR  9AWYE18 

Assistant  Attorney  General. 


APPROVED: 


m k'okifrRXOK — 

Attorney  General. 


wos:i 


RELATING  TO  AUTHORITY  OF  COUNTY  COURTS  TO  MAKE  APPRO- 
PRIATION FOR  REPAIR  OF  BRIDGES  IN  SPECIAL  ROAD  DISTRICTS* 


April  ;>7th,  1034 


Mr*  Lewis  a*  Hoff 
Prosecuting  Attorney 
Cedar  County 
Stockton,  : issouri 


FI  LED 

J/J 


Dear  bin 


lie  acknowledge  receipt  of  your  letter  under  date 
of  April  16th,  1934  in  which  you  etate  and  inquire  as  follows* 

"The  opinion  of  your  department  is  requested 
on  the  follow  in;  queetion* 

Hay  the  County  Court,  under  the  county  budget 
lav,  use  the  funds  of  Class  3 for  the  puxw 
pose  of  repairing  a bridge  in  a special  road 
district  where  the  cost  of  sued  repairs  will 
exceed  fifty  dollars  (560*00)  ? 

You  will  note  that  Section  7900  ii*S*  1C o* 

1929  provides  that  repairs  necessary  at  one 
time  costing  more  than  £60  shall  not  be  re- 
quired to  be  done  by  the  road  district* 

The  specific  case  at  hand  is  a large  bridge 
in  a social  road  district*  Ths  repairs  on 
tne  floor  of  the  bridge  will  require  a large 
lumber  bill* 

I would  appreciate  an  opinion  at  your  earliest 
convenience* M 


I* 


al 


te  are  not  advised  by  your  letter  whether  ths 
special  road  district  referred  to  is  organised  under  Chapter 
42  Article  9,  or  under  said  chapter  and  Article  10*  If  under 
Article  9 of  said  chapter,  we  are  referred  to  section  8039 
R*3*  1929  which  reads  as  follows* 

"hCARD  HA/  BUILD  BRIDGES*—  Said  board  ua., , by 
contract  or  otherwise,  under  such  regulations 
ns  ths  board  shall  prescribe,  build,  repair 
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ana  aalntnln,  or  onus*  to  be  built,  re- 
paired, or  maintained  all  bridge o and  a al- 
ver  to  needed  within  said  district!  P:.i/VIDL3, 

110  £V  u\ , that  the  county  court  of  the  count, 
in  which  said  special  road  district  is  located 
nay.  in  its  discretion,  out  of  the  funds 
avullablt  to  it  for  that  purpose,  cone  true  t, 
maintain,  or  repair,  any  bridge,  or  bridges* 
or  culvert  or  culverts  in  auoh  road  district, 
or  districts,  or  it  uay,  in  its  discretion, 
appropriate  out  of  the  funds  available  for 
that  purpose  aonsy  to  aid  and  as  1st  the 
oooulesioners  cf  said  special  road  district, 
or  districts,  wh .ok. shall  be  expended  by 
the  co.^uiss loners  of  said  special  road 
district,  or  districts,  as  ebove  provided*-' 

if  under  chapter  10  of  said  chapter,  we  arc  refer- 
red to  setion  8066  hade  1^29,  and  said  sect  on  in  part 
reads  as  follows i 

TOOLS,  hACHlfliKI,  ETC.,  TO  BL  bLLIVdi.S£  TO 
COMM28  ZOnBSMfHXlE  .'CVSES  AhD  DUTIL.*-- 

. '/aid  con  is&lonsrs  shall  have  sole, 

exclusive  and  entire  oontrol  end  Juris- 
diction over  all  public  highways,  bridges 
and  culverts  within  the  district,  to  con- 
struct, improve  and  repair  cue.,  high ways, 
bridges  and  oulverte,  and  shall  have  all  the 
po  or,  rights  aid  authority  conferred  tar  law 
Upon  road  overseers,  and  shall  at  all  tines 
keep  such  roads,  bridges  and  culverts  in  as 
good  condition  as  tits  .sans  at  their  ooo- 
nand  will  permit,  end  for  such  purpose  asgr 
employ  hands  and  teams  at  such  compensation 
as  they  shall  agree  upon|  rent,  lease  or  buy 
toa  s , lnp lens nt s,  tools  and  machinery | all 
hinds  of  -jo tor  power,  and  all  things  needed 
to  carry  on  such  works  PaoVIDED,  that  said 
cotaiioioMri  taay  hove  such  road  work,  or 
bridge  or  culvert  work,  or  an*  part  thereof, 
done  by  contract,  under  such  regulations  as 
said  oo  raleeloners  nay  prescribe*" 

In  e neiber  tlon  of  ssetion  8039  3upra,  ws  find 
that  it  is  purely  optional  with  the  count y to  give  assistance 
to  special  road  districts  to  repair  bridges,  if  there  are 
any  funds  available  for  that  purpose* 

under  section  2,  Lavs  1U33,  page  341,  vs  find  the 
provisions  of  the  county  budget  lav  and  elaso  3 thereof 
reeds  as  follows t 
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"Class  3i  Th«  county  court  euull  next  act 
•a id#  and  apportion  the  amount  requires,  If 
any,  for  tne  upkeep,  repair  or  replacement 
of  bridges  on  other  than  state  highways 
(and  not  in  any  special  road  district)  which 
shall  oonetltute  the  third  obligation  of  the 
county*  * 

rrora  the  above  it  appears  that  the  county  la  not 
vested  with  any  authority  to  eake  appropriations  for  up- 
keep, repair  or  rsplaceoent  of  bridges  in  s ocial  road 
distriata* 


II* 


under  section  8065  Sivra*  it  is  provided  that 
tie  oo  .hi  so  ion  shall  have  the  exclusive  control  over  all 
bridges  In  their  .district,  and  to  inprovc  or  repair  sat*, 
and  shall  at  ell  tines  keep  all  bridges  In  as  good  con- 
dition as  the  -jeans  at  hand  will  perralt* 

Fro*  the  express  statutory  provision  as  cited 
uuovc,  it  is  the  opinion  of  thle  department  tnnt  the  county 
court  a ay  not  appropriate  any  funds  out  of  class  3 of  the 
county  budget  law  to  repair  bridges  In  special  road  die- 
trlcte  in  their  respective  counties,  and  further  any  aid 
given  by  the  county  court  for  euea  purpose  out  of  any 
other  funds  available  is  wholly  discretionary  with  the 
county  court* 

»e  trust  you  will  find  thle  helpful  in  solving 
your  problem* 

we  herewith  inclose  e copy  of  tiie  opinion  given 
out  by  title  department,  on  the  men ner  of  coeluting  relationship 
under  ection  13  Article  XIV  of  the  Constitution* 

Very  truly  yours, 

W»  Barnes 

APPROVED*  Assistant  Attorney  Ueneral 


Attorney  ueneral 


SCHOOLS : -Under  Section  9292,  R. Mo.  1929,  unless  district 
tains  three  or  more  resident  pupils  eligible  to  take 
ni  i and  tenth  grade  work,  be  ~d  may  not  furnish 
teaching  for  ninth  and  tenth  grades 


Mr.  Lawrence  Holman, 
Prosecuting  Attorney, 
Mob® rl y , Mi s sour 1 . 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 


8 One  of  the  rural  school  districts  in 
this  County  has,  for  a number  of  years, 
maintained  ninth  and  tenth  grade  work, 

I suppose  under  Section  9292,  Revised 
Statutes,  1929.  Dur inr;  the  past  year 
there  have  been  only  two  resident  pupils 
in  these  grades,  although  there have  been 
seine  air  or  seven  from  other  districts 
taking  advantage  of  this  work. 

At  the  present  time  it  appears  that 
there  will  be  no  resident  pupils  attend- 
ing either  of  these  grades  next  yea r» 
although  there  probably  will  be  a num- 
ber from  adjoining  districts. 

A number  of  the  taxpayers  of  the  dis- 
trict came  to  me  a short  time  ago  and 
asked  for  an  opinion  as  to  whether  or 
not  the  school  board  could  legally  con- 
tinue to  maintain  these  grades,  under 
the  above  state  of  facts,  and  I wrote 
them  an  opinion  to  the  effect  that  the 
board  could  not  maintain  this  work  for 
the  reason  that  there  were  not  at  least 
three  resident  pupils  eligible  for  said 
additional  school  work.  Others  interest- 
ed have  asked  that  X obtain  your  opinion 
on  this  question  and  I am  therefore  sub- 
mitting this  request  for  an  opinion  fro® 
your  office,  as  to  whether  or  not  a dis- 
trict school  can  maintain  ninth  and  tenth 
grade  work  when  there  are  less  than  three 
resident  pupils.8 


Section  9292,  R.  S.  Mo.  1929,  among  other  things, 

provides; 


"Whenever  a school  district  within  this 
State  contains  three  or  more  children  who 


con- 
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loan, 


have  completed  the  eight  elementary  grades 
of  school  work,  the  board  of  directors  say 
provide  for  the  teaching  of  the  ninth  and 
tenth  grade  work.  If  the  board  of  direct- 
ors of  the  school  district,  after  being 
requested  to  provide  for  the  teaching  of 
the  ninth  and  tenth  grades,  refuse,  then 
upon  the  filing  of  a petition  twenty  days 
before  the  annual  school  meeting  with  the 
clerk  of  the  district,  signed  by  ten  or 
more  qualified  voters  residing  in  said 
school  district,  directed  to  said  board  of 
directors,  the  board  of  directors  shall 
submit  the  question  at  the  annual  school 
meeting,  and.  if  carried  by  a majority  vote, 
the  school  board  shall  provide  for  the 
t e aching  of  s aid  gr a&es . ***** 

As  we  interpret  the  above  section,  it  is  only  where 
the  school  district  contains  three  or  more  children  who  have 
completed  the  eight  elementary  grades  that  the  district  has 
the  privilege  of  teaching  the  ninth  aid  tenth  grades.  The 
above  section  provides  that  where  there  are  three  or  sore 
children  in  the  district  who  have  completed  the  eighth  grade, 
the  directors  may  provide  for  the  teaching  of  the  ninth  and 
tenth  grades.  That  provision  leaves  it  purely  optional  with 
the  board  as  to  whether  or  not  the  ninth  and  tenth  grades 
shall  be  taught.  The  section  further  provides,  however,  that 
upon  a failure  of  the  board  to  provide  for  the  teaching  of  the 
ninth  and  tenth  grades,  after  being  requested  so  to  do,  that 
an  election  shall  be  held  aid  if  carried  the  ninth  and  tenth 
grades  shall  be  taught. 

Since  there  will  be  no  children,  residents  of 
the  district,  who  are  qualified  to  take  the  ninth  and  tenth 
grade  work  next  year,  we  do  not  believe  that  it  is  proper 
for  the  board  to  furnish  teaching  for  the  ninth  and  tenth 
grades.  The  fact  that  there  are  children  from  other  dis- 
tricts who  will  attend  school  does  not  authorize  the  teaching 
of  these  extra  grades,  as  we  believe  that  it  is  only  where 
there  are  three  resident  students  eligible  to  take  the  ninth 
and  tenth  grades  that  the  board  may  furnish  the  higher  in- 
struction. 

It  is  therefore  the  opinion  of  this  Department 
that  the  district  must  contain  three  or  more  children  as 
residents  who  have  completed  the  eight  elementary  grades  of 
school  work  before  the  board  may  provide  the  teaching  of  the 
ninth  and  tenth  grade  work. 

Very  truly  yours , 

APPROVED : FRAHK  ¥.  HAYES, 

Assistant  Attorney  General . 

Attorney  General. 


RELATING  TO  SECURITY  OF  DEPOSITORIES  OF  CITIES  OF  THIRD 
CLASS* 


s 

fluy  8,  1934 


•'r*  John  Hogan 

City  Cleric  anti  x-ufficio  Collector 
aplevood,  isouri 


i>sar  six** 


*'•  acknowledge  your  letter  of  date  April  - 
20th  y 1934,  in  which  you  state  and  inquire  an  foil  owe  * 

"U  ay  »e  a ale  your  opinion  in  ret 
liability  for  loss  of  City  Funds 
through  bank  failures* 

All  our  funds  are  handled  as  per  State 
lav,  secured  by  collateral  of  United 
States  Bonds  or  Securities,  held  in 
tue  amount  of  10&  above  the  actual 
total  deposit* 

All  collections  are  transferred  monthly 
from  the  Collector  to  the  Treasurer* 

Collector  is  under  $10,000*00  oond* 

Treasurer  is  under  £10,000*00  bond* 

The  Bonding  Company  states  that  the 
Collector  and  the  Treasure:  are  each 
personally  liable  for  any  lose  over  and 
above  the  bond  avera.  s* 

They  demand  the  Collector  to  transfer 
daily  all  collections  to  tue  Treasurer* 
l hat,  in  your  opinion  is  the  reason  for 
this  demand*  ’/hat  liability  do  these 
officials  assume? 

%e  are  enclosing  herewith  a copy  of  our 
agreement  with  the  Citlsens  National  Bank.* 

In  case  of  bank  failure,  could  the  City 
levy  on  the  U*S*  securities  which  are  put 
up  as  collateral  by  the  depository  bank?” 

I* 

LeooBltorlos  of  cities  of  the  t^ird  clasa 
shall  secure  funds  or  sue; ' c Itlea  > in  the 
^qnnor  ^.vi.^cdJU 
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M.r#  John  Hogan 
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section  6794  iievised  Statutes  1929,  re- 
lating to  cities  of  tae  third  class,  reads  in  part  as 
follows  i 


"Within  five  aays  after  the  selection  of 
such  depository,  it  shall  be  the  duty 
of  tae  banking  corporation,  association 
or  individual  banker  so  selected  to  exe- 
cute a bond  payable  to  the  city,  to  be 
approved  by  the  mayor  and  filed  with  the 
city  clerk,  with  not  lees  than  three 
solvent  sureties,  who  shall  own  unen- 
cumbered real  astute  in  the  at.  te  of  as 
great  value  as  the  amount  of  said  bond— 
the  penalty  of  said  bond  to  be  at  leaet 
double  the  revenues  of  tha  city  for  any 
ons  year,  and  conditioned  for  the  faith- 
ful performance  of  all  t-.e  duties  and 
obligations  devolving  by  law  or  ordinance 
upon  said  depository,  and  for  the  pay- 
ment upon  presentation  of  all  checks 
drawn  upon  said  depository  by  the  city 
treasurer,  whenever  any  funds  shall  be  in 
said  depository  applicable  to  the  pay* 
rent  of  eald  cheek,  and  that  all  funds 
of  tue  cit j snail  be  faithfully  kept  by 
said  depository  ana  accounted  for  according 
to  law;  and  for  a breach  of  said  bond,  the 
city,  or  any  person  injured,  may  maintain 
an  notion  in  the  name  of  the  city,  to  the 
use  of  tie  person  injured  thereby •" 

There  doss  not  appear  to  be  any  authority  in 
the  statute  for  a city  of  the  t^ird  class  to  accept  in 
lieu  of  real  estate  as  security)  bonds  of  the  United 
States  or  of  the  State  of  Missouri* 

It  will  be  observed,  that  depositories  of 
county  funds  aay  so  secure  county  funds,  but  the  author- 
ity is  derived  from  section  19187  a.S.  19  9* 

The  fact  t..at  your  city  oper  tea  under  com- 
mission  form  of  government  would  not  alter  the  case* 

Section  6944  M*8*  1989,  provides  as  follows l 

All  la»«  governing  any  city  under  its 
former  orga;.  i sat  ion  and  not  inconsistent 
with  tua  provisions  of  this  article  shall 
apply  to  and  govern  such  city  after  it 
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Adopt*  the  forts  of  <;overwient  herein 
^rov'ded,  or  all  velars,  ordinances 
and  resolutions  law:’  lly  passed  and  In 
foreo  in  any  euch  el  V under  ita  forner 
organisation  shall  regain  In  force  until 
alto  rod  or  repealed  by  tns  oou>:cil  elected 
under  the  provision*  of  this  article* • 

It  therefore  appear e that  all  leva  governing 
tue  city  under  Its  former  organisation  which  are  not 
inoo  ne itteat  with  Vie  prov ifllo  ia  of  lave  relating  to 
eonoiesion  form  of  g»vernnent9  ehall  apply  to  and 
govern  auoh  city* 

However  eafe  It  nay  appee r9  in  assuring 
your  ootseitfl  with  government  bonds,  we  are  oo  ns  trained 
to  hold  toot  no  authority  to  tha  city,  appear  empowering 
it  to  oeeuro  thoir  dsposits  in  any  other  manner  than 
provided  by  the  statutory  law* 


11* 


! action  0786  lu  S*  193b9  relatizv:  to  el  ties 
of  the  tlrd  cl  ns  a reads  in  part  as  follows i 


"It  shall  be  the  wuty  of  the  city 
coll  octor  to  pay  Into  the  treaevir,  , 
monthly.  all  noneye  resolved  by  hia 
free  ell  eoureea9  w ieh  nay  be  levied 
by  lav  or  erdinance|  aleo9  all  llecnaoe 
of  every  deoeriptio.i  authorised  by  lew 
to  be  collects  '9  end  all  aensye  be» 
longing  to  the  city  which  say  con* 

Into  his  hands*  He  e mll  give  oueh 
j©nd  and  perform  eueh  duties  as  may 
be  required  of  him  by  ordinance*" 

•©ton  67j7  h*  3*  193b ( vela tin  to  el ties 
of  the  third  class  roads  in  part  as  follows i 

"••••••The  elty  treasurer  ehall  n t be 

responsible  for  any  lose  of  the  city 
funds  through  the  nejligenee9  failure 
or  wrongful  aot  of  euel.  d«poeitory9****" 

iron  section  6736.  Jupra*t  it  %>pe are  last  e 
cit.,  collector  le  required  to  pay  monthly  ell  funds 
eol looted  by  him  on  eesount  of  the  city  free  any  source* 
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It  is  only  a cautionary  matter  that  your  bonding 
company  insists  that  tue  collector  pay  over  to  the  city 
treasury  daily*  for  tne  reason  when  the  funds  belonging 
to  the  city  are  deposited  by  the  treasurer  in  the  d»» 
pository,  neither  the  collector  or  treasurer  would  be 
responsible  for  loss  of  said  city  funds  through  tne 
negligence,  failure  or  wrongful  act  of  such  depository* 
And  too,  it  could  be  a matter  of  contract  between  the 
bonding  company  and  the  city  collector* 

Respectfully  submitted, 


W.  W.  Barnes 


Assistant  Attorney-General 


APPROVED* 


Attorney  General 


DELATING  TO  ,UESTI  N,  WHETHER  PRESENT  CIRCUIT  CLLKKS 
MAY  RETAIH  FEES  BARKED  IN  OFFICE  AND  APPLY  TO  SALARY* 


( 


L* 

i.ay  3*  1934 


non.  Sol  uobwfc 
Circuit  Clerk 
Stoddard  County 
Bloomfield*  » leoouri 

Dost  sir« 

Your  letter  auarooood  to  this  department  of  date 
of  :*ay  Sth*  1934  in  vnieh  you  state  and  inquire  no 
follows < 


"He  are  writing  you r office  for  an 
opinion  upon  the  following  at ate  of  fhetoi 

The  Circuit  Clerk  of  Jtoddsrd  County 
together  with  hie  deputy*  are  paid 
upon  a salary  oasis*  and  all  fees  earned 
h y virtue  of  uia  office  are  hy  law  re- 
quired to  he  turned  over  to  the  county 
General  revenue  account*  and  ue*  togetner 
with  hie  deputy*  are  in  turn  paid  in 
warrants  drawn  upon  the  General  revenue 
accoun  t of  toe  County* 

Stoddard  county  is  in  a very  had  financial 
condition*  and  as  a result  thereof*  the 
warranto  of  atoddaro  County  coxae  at  largo 
dieoounte  wnen  they  can  oe  cold  at  nil* 
and  they  have  Just  auout  reached  the  point 
where  It  ie  practically  iupoo  i >le  to  cell 
the'-.*  except  at  a very  ruinouo  rate  of 
discount  in  the  neighborhood  of  40  to  60} 
or  r«r«* 

ve  doeiro  to  know*  whether  xy  deputy  and 
I may  apiy  the  face  earned  by  my  office 
in  payaant  of  our  ealariee*  and  to  aeoept 
warranto  for  that  part  of  our  ealarioe 
over  and  above  the  amount  of  face  earned  by 
this  office# 


We  will  spprccistc  sn  early  reply* ‘ 


-2- 


Iion*  .ol  Hobbs 


May  23,  1934 


Jection  11813  B*  3*  1929  provisos  as  followos 

"The  Solary  of  the  clerk.,  and  that  of 
hie  deputise  and  assistants,  shall  bs 
paid  out  of  the  county  treasury.  In 
i monthly  installments,  at  the  end  of  each 
:.ionth*  The  accounts  of  all  deputies 
and  assistants  shall  be  etateu  in  their 
names,  respectively,  and  the  correctness 
thereof  shall  be  certified  by  the  of* 
flcera,  respectively  , in  whose  employ- 
ment they  are*  The  clerk  and  his  de- 
puties and  assistants  shall  present  their 
accounts  to  the  county  court,  and  said 
court  shall  draw  its  warrant  therefor 
upon  the  county  treasurer,  to  be  paid 
out  of  any  money  available  in  the  trea- 
sury*" 

Section  11814  1U  S*  1929  provides  in  port 
as  follows* 

"It  shall  be  the  duty  of  the  clerk  of  the 
elreuit  court  to  charge  and  collect  for 
the  county  in  all  cases,  every  fee  accruing 
to  hie  office  and  to  which  he  may  be  en- 
titled, under  the  provision#  of  sections 
11785*  11787  and  11788  or  any  other  statute 
except,  ••••••• t that  he  shall  file  with 

the  county  clerk  a report  of  the  fees 
accruing  to  his  office,  and  that  it  shall 
be  his  uuty  upon  the  filing  of  said  report 
to  forth.,  ith  pay  over  to  the  county  trea- 
aurer  all  moneys  collected  by  him  during 
the  month  and  required  to  be  shown  in 
such  monthly  report* • •••••••" 

Section  11816,  K*S*  1929,  provides  us  follows* 

"It  shall  bs  the  duty  of  such  clerk  within 
fifteen  days  (referring  to  the  order  pro- 
vided in  section  11810)  has  been  made  to 
pay  over  to  the  county  treasury  the  amount 
of  money  so  ordered  paid,  and  to  take  dup- 
licate receipts  therefor,  one  to  be  by 
him  filed  in  the  office  of  the  clerk  of  the 
county  court,  who  shall  thereupon  charge 
the  treasurer  with  tits  amount  thereof, 
and  if  th*  clerk  should  fail  to  pay  the 
money  so  ordered  into  the  county  treasury, 
the  county  court  shall  cause  suit  to  be 
filed  upon  his  official  bond*** 

Section  11817,  K*5*  lb-29,  provides  as  follows* 


lion*  .>ol  Moo.  s 
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"If  any  clerk  shall  fail  or  neglect 
to  file  eueh  statement,  ao  verified. 

Within  tfc#  tiae  in  thiu  article  speci- 
fied, ha  shall  bs  uee.ed  guilty  of  a 
misdemeanor | and  shall  bs  subject  to  be 
indicted  and  triad  in  any  court  having 
criminal  jurisdiction  la  such  county , 
and | upon  conviction,  shall  be  fined 
in  any  sum  not  less  than  two  hundred 
and  fifty  dollars*" 

Section  11830  R*5*  1929,  provides  as  follows i 

"iiVery  person  violating  the  provisions 
of  this  article  shall  bs  deemed  guilty 
of  a misdemeanor,  and,  upon  e eviction 
thereof | shall  bs  fined  for  sseh  offense 
in  any  sum  not  less  than  fifty  dollars 
nor  more  then  one  thousand  dollars,  and 
conviction  thereunder  shall  work  a for- 
feiture of  hie  office*" 

The  anove  statutory  provisions  whlla  rspsalsd 
in  ssssion  of  1933.  they  are  still  effective  as  to 
circuit  clerks  until  the  expiration  of  their  present 
term  of  office* 

Section  11786  Lavs  1933,  page  369,  provides 
in  pert  as  follows t 

"Provided  further,  that,  until  the  ex- 
piration of  their  present  terms  of 
office,  tne  u arsons  holuliu?  the  office 
fiX  Circuit  Jlerkc  shall  as.  Jj&  i&ft 

same  manner  a;,u  to  t Q aa...e  ax.  ten L MJk 

022.  sSSBmjfj  liki-  " 


Section  11814  Laws  1933,  pugs  372,  provides 
In  part  as  follows: 

"It  shall  bs  the  duty  of  the  clerks  of 
all  courts  of  rseord  to  collect,  in  all 
eases,  every  fee  accruii^  to  their 
office. . ... .and  quarterly  such  clerk 

shall  pay  into  the  county  treasury  the 
amount  of  any  fees  collects,  in  excess 
of  the  sums  permitted  to  be  retained 
for  services  nd  pay,  &£  deputies  and 
* 

It  will  be  observeu  that  t..o  work  "shall" 
used  in  the  sections  K*  3*  1929  Supra,  is  a word 
of  command,  imperative,  and  leaves  no  discretion 
in  the  matter*  The  word  "shall"  will  ba  presumed 
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to  be  used  in  tbs  ee;ise  as  lndicatsd  unless  something 
in  the  character  of  the  statutes  or  the  sub,)  sot  to 
which  it  relates,  or  in  the  contents,  show  that  ouch 
could  not  hawe  been  the  intention  of  the  legislature* 

Tn  State  ex  rsl  Stevens  v«  lurderman,  j95 
Uo*  1*  c*  586,  the  court  in  construing  the  word  “shall" 
said* 

“Usually  the  u&e  of  the  word  "shall"  in- 
dicates a taandate,  and  unless  there  are 
other  things  in  a statute  it  indicates  a 
mandatory  statute*  .specially  is  this 
true  in  a stutute  calling  for  strict  con- 
struction* * 

Fro:;  the  above  quoted  statutes  of  1^29  relating 
to  circuit  clerks,  we  find  tnat  they  employ  the  word 
"shall"  with  reference  to  their  duties  as  to  fsss 
collected*  It  is  t.erefore  our  opinion  that  circuit 
elerka  can  not  retain  any  pert  or  portion  of  feaa 
earned  and  collected  oy  then  in  their  respective  offices 
in  payment  of  their  respective  salaries,  until  the 
expiration  of  their  pre  ent  terras  of  office,  but  shall 
bo  paid  in  the  seme  manner  and  to  the  same  extent  aa 
provided  in  the  said  statutes  of  1929,  however,  after 
the  expiration  of  tneir  present  terms,  tasn  they  may 
retain  fees,  up  to  amount  of  their  respective  salaries, 
and  pay  of  daputies  and  assistants* 

It  is  also  the  opinion  of  this  department  that 
the  Lave  1933  are  now  effective  ae  they  relate  to  de- 
puty circuit  clerks,  and  that  the  respective  circuit 
clerki  asy  retain  out  of  fees  collected,  not  to  ex- 
ceed the  salaries  of  their  deputise  and  assistants, 

«ind  apply  the  same  to  the  salaries  of  said  deputise 
and  assistants,  and  pay  the  excess  if  any  into  the 
county  treasury* 


Ksepectfully  submitted, 


APPhOVEI* 


.Wt,  W«i  aarnfifl 

Assistant  Attorney- General 


Attorney  General 


COUNTIES: -Purchases  must  now  be  made  under  the  priorities  and 
requirements  of  the  County  Budp't  Aot. 


June  16,  1934. 


Senator  W.  I*.  Hixson, 
Ozark,  Missouri. 


Dear  Sir; 

We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows} 

“At  a regular  session  of  the  County 
Court  held  in  Ozark,  Missouri  today 
there  were  a number  of  representative 
citizens  present  and  they  asked  the 
County  Court  to  provide  the  sheriff 
with  the  necessary  firearms,  so  that 
he  would  and  his  deputies  would  have 
an  equal  break  with  desperadoes  who 
are  infesting  the  Ozark  Hills, 

It  was  the  opinion  of  the  committee 
assembled  that  the  sheriff  should  be 
provided  with  a machine  gun  and  some 
other  equipment. 

The  County  Clerk  claims  that  under 
the  budget  plan  as  we  arc  now  run 
they  hare  no  money  available  for 
this  purpose. 

It  Is  needless  for  me  to  explain  to 
you  how  very  necessary  this  class 
of  equipment  is.  Bandits  ride  into 
a town  and  terrorize  the  citizens  and 
shoot  their  way  out.  Our  officer®  are 
as  brave  as  the  average  but  they 
stand  no  chance  against  this  sort  of 
thing.  What  I desire  to  know  is  this, 
is  there  some  way  to  buy  this  equip- 
ment under  this  budget  pl$n?“ 

We  note  from  your  inquiry  that  the  County  Court 
claims  they  have  no  money  now  available  to  purchase  firearm® 
for  the  Sheriff.  Tou,  of  course,  are  familiar  with  the 
provisions  of  the  County  Budget  Act,  laws  of  Missouri  1933, 
pages  340-351 , inclusive.  A quotation  of  these  sections 
would  serve  no  useful  purpose. 


This  Act  is  now  In  force  and  all  expenditures 


tfune  16,  1934. 


Senator  W.  b.  Hixson, 
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made  by  the  County  Court  met  be  made  pursuant  to  the  provi- 
sions of  that  Statute.  We  do  not  know  of  any  way  to  stake 
expenditures  for  any  purpose  except  under  the  provisions 
of  the  Statute.  The  County  Court  being  charged  with  the 
responsibility  of  pro-rating  and  expending  the  Qm&ty 
revenue  under  this  Budget  Act  they  naturally  are  the 
ones  who  know  whether  or  net  there  are  funds  available 
to  make  the  expenditure  in  question. 

Since  they  are  of  the  opinion  that  they  have 
no  funds  at  this  time  which  can  be  used  for  the  purpose 
of  purchasing  firearms , we  know  of  no  way  that  such  purchase 
can  legally  be  made  without  circumventing  the  provisions 
of  the  Act.  lo  doubt  as  soon  as  the  County  Court  can 
legally  make  an  expenditure  for  .this  purpose  under  the 
provisions  of  the  Budget  Act  t&fey-  will  do  so. 


Very  truly  yours. 


APPROVED 


FRASTK  W.  HAYES s 
Assistant  Attorney  General . 


HOY  McEITTHICIC, 
Attorney  General. 


EWEtJIS 


UHTT  OFFICERS! 


RECESSHY  OF  CHRCUIT  CLERKS  AOCOUHTIHO  V;XBI  MOMET 
jvUD  WOT  IH  8A I*  JOr  V1ARRAMT8  FOR  UOHEYS  COLLECTED 
HD  DOE  AHD  o mo  THE  COUNTY. 


July  27,  1934*  1 

Hon*  Sol  Hobb, 

Circuit  Clerk  of  Stoddard  County, 

Bloomfield,  Missouri* 

Dear  Sir* 


FILED 


Tour  letter  of  June  12,  1934,  has  been  received.  In 
this  letter  you  state  and  Inquire  as  follows! 


"We  previously  wrote  you  about  accepting  warrants 
for  our  salaries  over  and  above  the  fees  this  office 
collects  and  we  have  your  answer,  with  opinion  as 
to  the  same* 

Our  letter  did  not  probably  state  the  facts  exactly 
as  we  wanted  to,  for  what  we  wonted  to  know  was  could 
we  turn  in  to  the  county  Treasurer,  the  warrants  we 
receive  for  our  salary,  in  lieu  of  the  fees  wo  collect 
In  this  office  and  that  we  aettle  for  at  the  end  of 
each  xsonth* 


Tour  careful  consideration  of  this  natter  and  a rul- 
ing on  sams  would  be  appreciated  very  cnoh*  The  Cir- 
cuit Judge,  fir*  Billings,  has  told  us  to  write  you** 


I find  no  direct  statutory  pronouncement  on  the  question 
you  have  submitted  for  on  opinion*  However,  Z do  find  In  numerous 
statutes  references  to  the  method  and  manner  In  which  the  circuit 
cleric  should  account  to  the  county  treasurer  for  suoh  county  funds 
as  the  circuit  cleric  has  collected,  and  the  method  and  manner  govern- 
ing the  oashlng  of  county  warrants. 

Z refer  you  to  Section  11814  R*  8*  Ho*  1929,  which  reads 
as  follows! 


« a a a a a 


Zt  shall  he  the  duty  of  the 
circuit  clerk,  upon  the  filing  of  said  report. 


to 

a. 


forthwith 


to  the  county  treasurer 
hiw  during  the 
in  suoh  monthly  report 


as  hereinabove  provided,  taking  duplicate 
oeipts  therefor,  one  of  which  shall  be  filed 
with  the  county  cleric,  and  every  circuit  cleric 
shall  he  liable  on  his  official  bond  for  all 
fees  collected  and  not  accounted  for  by  him 
and  paid  Into  the  county  treasury  as  herein 
provided*  e e e # e # a" 


non*  Sol  Itobb, 


JUly  27,  1034 


You  will  note  that  .in  the  above  statutory  provision,  the 
statute  pop  tenpin  toe  that  all  moneys  received  by  the  circuit  oloxfc 
shall  be  acoomted  for,  to  the  ootexby  treasurer*  such  statute, 
apparently,  does  not  ocntenplnto  any  other  no  ne  of  asking  sold 
accounting,  then  with  nooeys  or  its  oquivnlant* 

Section  13080  rrovidea  a penalty  ft>r  the  violation  of 
this  Sootion,  whloh  roods  ae  follows i 

"Tvory  person  violating  the  provisions  of  this 
article  shall  be  deonsd  guilty  of  a ndLadensanor, 
end,  upon  oonviotian  thereof-  shall  be  fined  for 
eeon  offense  in  sny  son  not  lees  than  fifty  dol» 
lore  nor  more  than  one  thousand  dollars,  and  oar 
vlotlan  thoroonder  shell  vnk  s forfeiture  of  his 
offioe,  (R.  8,  1010,  11080)” 


Ae  to  the  quootian  of  payments  of  warranto,  Z find  the 
following  provision  in  Section  12171  R,  &•  A)«  1920 1 

in  this  state  shall 
an  him  unless  auoh 


niy  OTirmnt  drd 
be  presented  ■ ■ 
■■  favor  it  is 


for  payment,  if  I 
for  that  purpose 


by  the 
or  ty 


auboorlbe  the 


| be  no  agmr  in 

tlio  T^offouroV  w m li 

warrant,  and  shall! 
L (R.  8,  1019,  9509)* 


in  the  treasury 


the  boSTetf0^*  warrant,  and  shall  date°Qad*^ 


m support  of  this  sootion  is  Scotian  12155  R,  s,  tie, 
, which  provides  thati 


"All  ool  loo  tors,  sheriffs,  marshals,  olorito,  oon» 
stables  and  other  persons  aborgDable  <vith  nonovo 
belonging  to  any  counter  shall  render  thou*  ac- 
counts to  and  settle  with  the  oounty  court  at 
oaoh  stated  tom  thsroof , pay  into  the  oounty 
treasury  any  bn  lance  which  nay  be  due  the  oounty, 
take  duplicate  receipts  tiiorofor,  and  deposit  o no 
of  the  sans  with  the  elezk  of  the  oounty  oourt 
within  five  days  thereafter*  (R«  8,  1010,  9661),” 

to  support  of  the  position  Z era  taking  in  this  opinion, 

Z refer  you  to  Sootion  12140  R,  &•  He,  1929,  which  naZceo  s cpoolal 
provision  for  the  oounty  collector,  for  the  rooolpt  of  warrants  law* 
fully  received  in  paynont  of  tamos,  whioh  Sootion  roads  as  follows  • 

" •••*•«  "Provided,  however,  that  no  thing 
heroin  contained  shall  prevent  the  treasurer 


My  27,  1254. 


from  receiving  from  the  oollootor  all  oorlps 
and  vmrrunto  lawfully  received  by  hin  In  toe 
paymont  of  oounty  tax*  * * ** 

X find  no  ouoh  onoptlon  providing  for  tho  rooopfclon  of 
county  warraito  by  tho  county  treasurer  from  tho  alroult  olesfc* 


Along  the  earns  tenor  is  Section  0011  R«  8«  ik>«  1925),  which 

eta toe i 

"o  * o c o /ny  mirrunt.  issued  by  any  oounty  or  city, 
chon  presented  by  the  le&il  holder  thereof , shell  bo 
reoelvod  in  payment  of  ay  hex-  lloenso,  aasoeeaoat, 
find,  penalty  or  forfeiture  eaclstlag  ng-ninet  said 
holder  end  f oaming  to  tho  ootmty  or  city  issuing 
tho  varzent*  » «e  o a* 

X find  that  circuit  o lories  and  other  employees  of  tho  oounty 
ore  given  preforenes  for  the  payment  of  tholr  warrants  by  virtue  of 
section  12150  R*  8,  no»f  whioh  mode  as  fellers t 

*e*ooo  Provided,  however,  that  no  warrant  Issued 
an  account  of  mm  debt  tnourred  tar  any  county  other 
than  those  lssusd  on  soootsit  of  the  ordinary  and 
usual  esepnaaee  of  tho  county,  shall  be  paid  until  all 
warrants  lssusd  fear  money  due  from  the  bounty  on 
account  of  services  that  are  usual,  and  fer  all  ex* 
ponces  neoossary  to  maintain  tbs  county  ortwdmtlon 
for  any  one  year,  shall  have  been  fully  paid  and 
liquidated*  <R.  3,  1010,  0697)" 

m roforonoo  to  the  payment  of  oounty  warren  to,  I find  the 
statutory  lew  above  set  forth  well  supported  by  tho  following  amoorpt 
from  16  0«  J«  sootlon  SIS,  Page  GOGi 

"Ac  s general  rule  orders  or  warrants  against 
oountlos  oan  be  sstiefied  only  out  of  the  revenue 
available  fer  the  payment  of  tho  claim  represented 
by  sueh  orders  and  warrants!  and  whore  s oounty 
order  or  warrant  is  on  Its  fice  payable  out  of  a 
opooial  fend,  the  bolder  having  aooopted  the  same 
oan  look  only  to  auoh  fund  fer  tin  payment  of  hli 
claim,  and  cannot  rsoover  psymont  after  suafa  fend 
has  boon  Ot— ML  unless  t!io  oounty  baa  diverted 
the  acney  of  such  from  the  payment  of  the  war* 
znnte  drawn  against  It  end  has  used  the  so rm  for 
other  purposes#  * * w o » o e* 


lion.  Sol  Hobb, 


July  27,  1994 


It  Is  necessary  to  Inquire  into  the  nature  and  character 
of  county  warrants  before  definitely  deciding  the  question  be- 
fore us.  1 look  to  16  C.J.,  section  307,  Page  598  for  a 
specif ic  definition,  which  reads  as  follows t 

"A  county  warrant  is  merely  an  order  on  the 
treasurer  to  pay  a certain  sum  of  money,  while 
it  is  prims  facie  evldenoe  of  an  indebtedness 
on  the  part  of  the  county  and  of  the  validity 
of  the  claim  for  Which  it  wns  issued.  It  la  not 
a conclusive  adjudication  in  the  sense  that  a 
Judicial  decision  is,  and  the  county  la  not 
estopped  from  afterward  questioning  lta  validity. 

Also  it  is  but  evidence  of  c pre-existing  indebted- 
ness) it  is  not  a debt,  except  within  the  mean- 
ing of  some  cone t i tut lonal  provisions,  when  it 
is  to  be  satisfied  out  of  the  revenues  of  future 
years.  In  a sense  a oounty  warrant  is  s promise 
by  the  oounty  to  pay,  and  it  has  been  likened  to 
a promissory  note,  although  it  is  to  be  distinguished 
from  s bond,  and  it  does  not  possess  the  a lament  a 
of  a contract.  It  la  s moons  and  a safeguard  pro- 
vided by  law  for  the  disbursement  of  the  public 
money  of  the  oounty  by  the  officers  intrusted  with 
its  keeping  and  disbursement,  it  being  specifically 
provided  by  statute  in  some  Jurisdictions  that  no 
money  can  be  paid  out  of  the  rensury  of  the  oounty 
except  an  e warrant  issued  by  the  proper  authori- 
ties. * » « " 

If  the  circuit  clerk  were  allowed  to  account  by  way  of 
salary  warrants  for  oounty  moneys  collected  by  said  clerk,  such 
s practice  would  allow  the  circuit  olerk  to  settle  cash  obligation 
to  the  oounty  with  unmntured  obligations,  it  would  In  subs  tinea 
allow  the  circuit;  clerk  to  cash  his  salary  warrant  In  a manner 
contrary  to  the  statu  tea,  which  require  warrants  to  be  registered 
and  paid  out  of  certain  f taxis  in  regular  order.  In  addition, 
such  a practice  would  josslbly  delay  the  payment  of  solar  lea  of 
other  oounty  officials,  due  to  the  fact  that  oounty  moneys  had 
been  used  to  cash  the  salary  warrants  of  the  circuit  clerk. 

The  1933  Legislature  passed  the  County  budget  Lew,  which 
provides  that  three  classes  of  olnlns  shall  be  paid  prior  to 
the  payment  of  the  salary  of  any  oounty  officer.  - Laws  Mo.  1033, 


Hon*  Sal  Hobb, 


July  27,  1934, 


p,  340.  To  allow  on  offioor  collecting  for  end  on  behalf  of 
the  oounty  fooa,  to  apply  ouch  fees  to  hla  salary,  la  sons 
instances  might  constitute  him  a referred  creditor  over 
classes  1,  2 cad  3 of  the  new  tadget  Low  In  the  event  that 
the  county  treasury  did  not  have  sufficient  fine] a to  pay 
all  classes  In  full* 

It  la,  therefore,  the  opinion  of  this  department  that 
a olrcult  dork  oust  aooount  to  the  oounty  treaourer  In  money, 
or  Its  equivalent,  for  all  moneys  collected  by  said  olrcult 
clerk  belonging  to  the  oounty,  and  that  to  account  for  sold 
moneys  by  using  unmatured  county  warrants  Is  Illegal* 


©snoot fully  submitted. 


FRrHKLIK  fe*  KIAO/N 

Assistant  Attorney  General 


AP  ROW  Dt 


m m gutter 

attorney  Oenoral 


PKRtri 


GRAIN  INSPECTION  .‘-Method  of  weighing  gra  in  in'  elevators  not  con- 
sidered a violation  of  the' terms  of  the  statute. 


Hon.  J.  B.  Hopper, 

State  Warehouse  Commissioner, 
Kansas  City,  Missouri. 

Dear  Sir: 


/ 1 

\ 

January  9,  1934. 


We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 

“Section  6051,  of  the  Grain  Inspection  and  Ware- 
house laws,  Article  11,  of  Chanter  49,  as  amended 
1921,  1933,  1925,  1927,  1929,  reads  as  follows: 

*It  shall  further  be  the  duty  of  the  person  or 
persons  doing  a public  warehouse  or  public  eleva- 
tor business  under  this  article,  at  some  conven- 
ient time,  at  least  once  s year  or  when  ordered 
by  warehouse  commissioner,  after  giving  fifteen 
days*  notice,  and  under  the  supervision  of  an 
authorised  state  weighmaster  and  inspector  of  the 
state  grain  inspection  department,  to  weigh  and 
inspect  all  grain  at  such  time  or  times  than  in 
such  warehouse  or  elevator,  and  to  report  to  the 
warehouse  registrar  the  result  of  such  weighing 
and  the  actual  amount  of  each  kind  and  grade  in 
such  warehouse  or  elevator.  During  such  time  as 
such  weighing  is  going  on,  the  receiving  and 
shipping  of  grain  into  and  from  such  warehouse 
or  elevator  shall  be  discontinued  until  such 
general  weighing  has  been  completed. 1 

The  enforcement  of  and  compliance  with  this  regula- 
tion when  applied  to  nubile  warehouses  and  elevators 
doing  a receiving,  storage,  and  ship  ing  business 
causes  no  great  inconvenience  and  can  be  readily 
complied  with.  However,  is  applying  to  a public 
elevator  or  warehouse  connected  with  a mill  which 
elevator  is  used  for  storage  and  filling  the  require- 
ments of  the  mill,  the  enforcement  of  this  regulation 
involves  considerable  difficulty.  The  main  difficulty 
is  the  necessity  of  closing  down  all  milling  opera- 
tions, thereby  laying  off  a number  of  men  for  a 
period  dependent  entirely  upon  the  physical  capacity 

for  handling  grain  of  the  connecting  elevator,  and  in 
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some  cases  this  would  mean  a period  of  three  or 
four  weeks,  and  cause  considerable  expense,  inconven- 
ience, and  interruption  of  the  mill  grinding  and 
carrying  on  it  e business.  In  order  to  prevent  this 
delay,  we  are  asking  an  opinion  as  to  the  legality 
of  the  following  procedure. 


During  such  time  as  the  weighing  is  going  on  for 
the  purpose  of  this  regulation  the  unloading  or 
loading  out  of  aL  1 grain  is  stopped,  but  permitting 
grain  to  be  taken  from  the  elevator  to  the  mill 
for  grinding  purposes,  warehouse  receipts  being 
cancelled  for  each  amount  sent  to  the  mill.  It 
is  understood  that  this  movement  to  the  mill  does 
not  involve  the  use  of  box  cars,  but  is  conveyed 
by  means  of  belts  to  the  mill  from  the  elevator. 

While  this  is  going  on,  the  contents  of  each  bin 
or  tank,  except  those  being  used  to  furnish  the 
mill  grain  for  grinding,  are  weighed  and  inspected 
and  sealed  at  the  bottom  to  prevent  the  grain 
being  reweighed,  or  moved  until  the  entire  opera- 
tion of  weighing  up  has  been  completed. 

During  this  operation  there  will  have  been  a number 
of  bins  or  tanks  either  entirely  or  partly  emptied 
as  a result  of  drawing  wheat  to  continue  the  mill 
in  operation.  After  all  grain,  except  that  in  tanks 
or  bins  which  were  used  for  milling,  has  been  weighed, 
inspected,  and  sealed,  then  the  entire  plant  is 
closed  down  to  weigh  the  remnants  left  in  the  bins 
or  tanks  which  were  used  to  continue  the  mill  in 
operation.  This  method  cuts  down  the  period  of  mill 
inactivity  to  a minimum  and  permits  milling  opera- 
tions for  most  of  the  period  of  the  weigh~up.  The 
advantage  of  this  method  for  the  mill  operator  can 
be  readily  seen.  There  would  be  a disadvantage  be- 
cause of  not  having  a particular  time,  date  or  cutoff 
for  checking  outstanding  warehouse  receipts  with  the 
amount  and  grades  in  the  elevator  warehouse  receipts 
with  the  amount  and  grades  in  the  elevator  at  that 
particular  time,  and  the  possibility  of  some  grain 
being  ground  into  flour  which  would  not  meet  the 
receipts  surrendered  as  to  grade.  However,  this  is 
very  remote  as  all  grain  going  into  the  mill  to  be 
ground  is  inspected  by  our  inspectors. 


Another  disadvantage  of  this  method  would  be  that 
it  does  not  comply  with  the  interpretation  of  the 
regulations  contained  in  Section  6051.  Please  bear 
in  mind  that  under  the  method  described  all  grain 
is  weighed,  inspected  and  sealed,  exeept  that  ground 
into  flour,  for  which  grain  receipts  are  cancelled 
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as  it  is  run  into  the  mill  and  graded  by  our 
inspectors,  ,* 

Tou  ask  whether  the  portion  of  Section  8051,  wiich  is 
now  Section  13379,  R.  S.  Mo.  1929,  would  be  violated  by  the 
method  of  weighing  as  set  out  in  your  letter.  It  is  apparent 
that  the  purpose  of  the  above  section  is  to  ascertain  whether 
or  not  there  is  sufficient  grain  of  each  kind  and  grade  in  the 
warehouse  to  cover  the  outstanding  receipts.  The  statute  pro- 
vides "that  during  such  time  as  such  weighing  is  going  on  the 
receiving  and  shipping  of  the  grain  into  such  warehouses  or 
elevators  shall  be  discontinued  until  such  general  weighing 
has  been  completed." 

As  you  point  out  in  your  letter,  the  closing  down  of 
the  elevator  and  mill,  where  there  is  one  in  connection  with 
the  elevator,  is  a serious  handicap  not  only  to  the  business 
of  the  concern,  but  is  a great  expense  and  hardship  upon  the 
employees  of  the  Company.  It  is  apparent  from  your  statement 
that  it  often  requires  three  or  four  weeks  to  complete  the 
weighing.  Under  the  plan  outlined  in  your  letter  the  re- 
ceiving and  storing  of  grain  is  absolutely  stopped,  and  you 
inquire  whether  it  would  be  in  violation  of  the  section  to 
permit  the  withdrawal  of  grain  for  milling  purposes  where  the 
receipts  are  cancelled  for  the  grain  withdrawn  in  order  to 
avoid  the  stopping  of  the  running  of  the  mills  for  the  three 
or  four  weeks  involved  in  doing  the  weighing.  We  do  not  be- 
lieve it  was  the  intention  of  the  Legislature  that  such  a 
serious  handicap  as  pointed  out  in  your  letter  should  be 
inflicted  uuon  the  operators  of  mills  in  connection  with  ware- 
houses. The  grain  withdrawn  from  the  elevator  for  milling 
purposes  is  not  shipped  within  the  strict  meaning  of  that  word, 
and  we  do  not  believe  that  the  plan  outlined  by  you  would  be 
deemed  a violation  of  the  statute.  We  believe  that  the  pro- 
vision in  the  statute  prohibiting  the  receiving  and  shipping 
of  grain  in  such  warehouses  and  elevators  during  the  weighing 
period  should  be  construed  as  directory  and  not  mandatory. 

The  distinction  between  mandatory  and  directory  enactments 
is  discussed  in  Bituminous  Paving  Co.  v.  McManus,  144  M.  A. 

593,  607,  where  the  court  says: 

"The  distinction  between  mandatory  and  direct- 
ory enactments  has  often  been  under  considera- 
tion by  the  courts.  Into  which  of  these 
classes  any  given  statute  falls  is  to  be 
determined  by  its  character  and  ourpose.  If 
no  substantial  rights  depend  upon  it  and  no 
injury  can  result  from  ignoring  it,  and  the 
purpose  of  the  Legislature  can  be  accomplished 
in  a manner  other  than  as  prescribed  therein 
and  substantially  the  same  results  obtained, 
then  the  statute  will  generally  be  regarded 
as  directory." 

In  State  ex  rel.  v.  Bird,  244  S.  W.  938,  939,  it  is 

said: 


Hon.  J.  B.  Hr  ~>er,  -4-  Jamary  9,  1934 


#Under  a more  general  rule,  this  construction 
may  be  sustained,  in  that,  if  a statute  merely 
requires  certain  things  to  be  done  and  nowhere 
prescribes  the  result  that  shall  follow  if 
such  things  are  not  done,  then  the  statute 
should  be  held  to  be  directory.  The  rule  thus 
stated  is  in  harmony  with  that  other  well- 
recognized  canon  that  statutes  directing  the 
mode  of  proceedings  by  public  officers  are  to 
be  held  to  be  directory  and  are  not  to  be  re- 
garded as  essential  to  the  validity  of  a 
proceeding  unless  it  be  so  declared  by  the 
law.” 

The  evident  puroose  of  the  above  section  is  to  ascertain 
the  relationship  between  the  amount  of  grain  in  storage  and  the 
amount  of  warehouse  receipts  outstanding.  We  believe  that  the 
intention  of  the  statute  is  met  and  the  purpose  thereof  complied 
with  by  adopting  the  plan  outlined  in  your  letter.  Since  the 
evident  intention  of  the  statute  can  be  carried  out  for  all 
practical  purposes  by  the  plan  you  outline,  in  view  of  the 
doctrine  announced  In  the  above  cases,  we  construe  the  pro- 
visions of  the  above  statute  to  be  directory,  and  that  the 
method  of  weighing,  as  suggested  by  you,  would  not  be  in  viola- 
tion of  the  law. 

lie  are  therefore  of  the  opinion  that  the  provisions 
of  the  statute  should  be  construed  to  be  directory  and  not 
mandatory,  and  that  the  plan  outlined  in  your  letter  would 
not  be  in  violation  of  the  statute  as  construed. 


APPROVED: 


Very  truly  yours, 


Assistant  Attorney  Gen 


Attorney  General. 


FWH:S 


WARKT!:,U3JC.’JCi 


Lxisteuee  of  outstanding  warehouse  reeelpts  unrepresented  by 
grain  in  warehouse,  and  prosecution  therefor. 


/ **  Rj 
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Honorable  J.  is.  oppar. 

State  arehouae  oheI &s loner, 

317  Board  of  .rude  null  ding, 
ansae  City,  lseourl. 

Dear  sir: 

A request  for  an  opinion  has  been  received  froa  you  under  date 
of  October  2b,  1333*  *uoh  request  being  in  the  following  ter-.a : 

"is  State  arehouse  'osnlss loner,  1 en>  charged  with  tbs  ea- 
f or  warrant  of  the  Revised  statutes  of  Missouri,  1313  rain 
and  Lns  action  Laws,  as  enenjcd  1321,  1 323,  132?,  and  13^3. 

'beta  laaa  sake  ear tain  provision  whereby  public  warehouses 
can  ba  licensed  ad  bonded  for  the  purpose  of  Issuing  ware- 
house receipts  based  on  the  inspecting  end  weighing  of  grain 
both  Into  end  out  of  the  public  elevators  by  enployess  of  the 
state  Grain  inspection  cud  sighing  Departaent.  There  are 
also  provided  regulations  unoer  which  the  bu  Inass  of  public 
warehouses  shell  be  ccsiduetsd  and  penalties  for  the  violation 
of  these  regulations.  Violations  are  extraaely  rare,  but 
when  it  is  ran  Used  that  in  Lanas*  ?lty  alone  there  are  low 
e proxlaately  23*000,000  bushels  of  grain  on  which  warehouse 
receipts  have  been  issued  end  registered  under  tne  supervision 
of  this  depertasnt,  t;«r.  the  inpartano*  of  sustaining  the 
integrity  of  the  receipts  la  very  evident. 

On  i etober  4th,  our  st.  Louis  office  wired  that  the  Central  A* 
Llevatcr,  located  In  St.  Louis  and  operated  by  the  flynn  umin 
end  . eed  Company,  had  been  welched  up  end  e recited  by  our  St. 

Louis  office,  and  that  the  grain  round  in  toe  elevutor  was 
not  equal  in  sou  oust  nor  grade  to  the  outstanding  warehouse  re- 
ceipts. A conference  wen  held  oetober  3th  at  whish  1 was  requested 
by  the  c drainer  Grain  Goupeny , the  holder  of  tne  outstanding 
warehouse  reeelpts,  to  per  ait  the  loading  cut  of  the  grain  then 
in  the  elevutor,  they  agreeing  to  suteilt  to  the  r’lynn  Grain  and 
Veed  Company  the  warehouse  reeelpts  for  tim  amounts  loaded  whleb 
in  turn  were  to  ba  cancelled  by  cur  Registrar  in  3t.  Louis,  it 
being  thought  advisable  to  have  fefi  opinion  fron  your  off lee  da 
this  abase.  dee  la  ion  sue  vlthhsll  <tnUi  • conference  could  be 
had  with  your  office,  this  be  tag  accomplished  0s to be r 10th  with 
year  Mr.  Reagan,  who  advised  an  opinion  could  not  be  given  with- 
out e written  request,  although  the  neeeaelty  for  prompt  nation 
was  stressed  because  of  possible  deterioration  of  tha  grain, 
is  -id  however  state  the  oetter  should  be  plaeed  before  the 
circuit  attorney  of  :t.  Louie.  Thia  was  done  the  afternoon  of 
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Gate bar  10th,  and  resulted  In  our  being  referred  to  your 
aaalatant  Mr,  J,  E.  lannon  In  3t.  Louis,  who  upon  explana- 
tion of  the  olrausistanees  wrote  an  opinion,  co,y  of  whlah  la 
enclosed. 

In  line  with  >*r.  Lennon's  opinion  the  grain  hna  been  loaded 
out  and  there  era  now  warehouse  receipts  outstanding  fer  aJ-.loh 
there  la  no  grain  In  storage  in  the  Central  A,  Ilevator,  and 
with  this  In  Bind,  r.  Lennon  was  again  consulted  by  our  letter 
of  October  19th  In  which  was  expressed  our  opinion  that  the 
proper  procedure  to  take  would  be  to  xake  written  demand  in 
pereon  on  the  Centrel  a.  Ilevator  Co. , for  the  surrender  of 
the  outstanding  warehouse  receipts  for  ear.eellatlon.  ?ken  if 
they  refused  to  do  eo,  it  would  be  necessary  to  start  proeecu- 
tion  under  the  ..tete  are  house  lew.  Copies  of  our  lettar  and 
iT.  Lennon's  reply  are  enclosed,  -am  are  also  end  os ing  eopy 
of  a lettar  written  by  the  fidelity  end  Deposit  Canpany  of 
Maryland  to  our  Mr,  Newell  In  St.  Louis,  giving  their  consent 
to  the  disposal  of  the  small  amount  of  grain  left  in  the  elevator, 
after  all  poaalbla  delivery  had  been  made  on  outstanding  ware- 
house receipts. 

In  accordance  with  the  fourth  end  fifth  paragraphs  of  Ur. 

Lennon's  letter  of  October  c'$rAt  I an  submitting  the  facte  in 
this  ease,  and  will  appreolata  <m  opinion  regarding  prosecution 
and  all  poaalbla  phases  entering  Into  It  wkleh  would  influence 
our  policy  in  handling  this  particular  matter.  1 believe  the 
Important  facta  have  been  oovered,  but  please  advise  if  addi- 
tional Information  is  neoeaaary." 

H.  S.  ’.’lea our i 1923,  cation  13344  pro*i6*»  » follows: 

"see.  15344*  Receipts  - fraudulent  - penalty.—  Any  warehouse- 
man or  elevator-man  of  any  public  warehouse  or  pehlle  elevator 
created  by  this  article,  or  employe  of  such  warehouse  or  elevator, 
or  owner  or  manager  0 nneoted  with  as  e,  or  any  other  person 
who  shall  ba  guilty  of  leading  any  warehouse  or  elevator  receipt 
for  any  property  not  actually  in  euoh  warehouse  or  elevator  at 
the  tine  of  lasulng  such  receipt,  or  who  ehall  be  guilty  of 
leaving  my  warehouse  or  elevator  receipt  In  any  reeceet  fraudu- 
lent Is  lta  character,  either  as  to  Its  date  or  the  quantity, 
quality  or  Ins  tested  grads  of  au o;|p ro party , or  who  shall  laaua 
a duplicate  receipt  without  marking  the  sane  'duplicate',  or 
who  shall  forge  the  registrar's  nans  to  ar.  original  or  duplicate 
warehouse  or  elevator  receipt,  or  who  ehall  re  ova  ary  property 
from  such  warehouse  or  elevator  aacee  t to  preserve  It  from  fire 
or  other  sudden  danger,  without  the  return  end  eaneelletion  of 
any  and  all  outstanding  receipts  that  may  have  been  issued  to 
represent  such  property,  shall,  when  convicted  thereof,  be  guilty 
of  e felony,  and  In  addition  te  ether  penalties  prescribed  by 
this  article,  nay  be  puniehed  by  lupriBonateftt  In  the  penitentiary 
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fcr  not  Isas  than  two  nor  room  than  tea  years. " 

The  a bore  statute  le  swlf-expi anatory , and,  as  wo  understate  your 
letter  and  request,  tie  tr-; -action  referred  to  in  such  latter  and  ru quest 
must  be  cowered  by  such  statute  beoause,  aa  will  be  observed  In  tha  abowe 
statute,  a definite  fraudulent  intent  is  not  mede  necessary  for  many  of  tha 
violations  defined  by  sueh  statute. 

oat ion  13354  Provides  es  follows  1 

" ee.  13354*  * ere houseman  or  elevatcrisaii  - prosecution  of- 

duty  of  prosecuting  attorney. —In  all  or  tad  car  prosecutions 
asaln.'it  a public  warsheuseaan  or  publio  alevatorcisn  for  the 

violation  of  eny  cf  ’he  provisions  of  the  article-,  it  shall  to 
the  duty  cf  t a prosecuting  attorney  of  tha  Bounty  is  which 
such  prosecution  1:  brought,  or  if  In  tha  city  of  t.  Louie, 
the  duty  of  tr>«  prosecuting  attorney  of  ‘•aid  city,  to  orosceute 
the  smne  to  e final  issue  in  t e ueme  if  arul  op  behrlf  of  the 
people  of  the  state  of  '.ie»ouri.” 

lection  133<»5 • which  desle  with  the  duties  cf  t.  e arwhouae  oncvlsslonar, 
provides  in  pert  na  follows: 

"*  * * lerevsr  it  shall  ccae  to  fcis  knowledge,  or  ns  snail 
have  renj.on  to  believe  that  any  law  governing  t.e  public  ware- 
houses or  elevators  of  tois  state  under  this  article  is  being 
or  has  bee;  violated,  be  stall  oause  to  be  prosecuted  or  pro- 
secute *11  persons  guilty  of  such  violntior,.*  * *" 

faction  13373  provides  as  follows: 

"O.wo.  15373*  attorney  M— isl  ai  d proseoutln,  attorney -duty 
of.—  It  shnll  be  the  duty  of  the  attorney-**.. oral  and  tna  state* a 

attorney  in  ever-/  county,  if  in  oases  brought  In  it.  Lcu  s,  the 
stnte*a  attorney  for  nald  city,  or  or.  tie  request  of  said 
oofs' iss loner  to  institute  and  oroseoute  any  c d all  suits  or 
proceeding*  which  they  or  cither  of  then  shell  be  direoted  by 
said  commissioner  to  iastitute  and  preseent*  fcr  a violation  cf 
this  article  or  any  lew  of  tbls  state  concernin'-  public  ware- 
houses or  ubllo  elevators  aa  oenetltutaa  by  t .is  article,  or 
the  of  fleers , employes,  owners,  operator*  or  egerts  of  such 
ware houses  or  elevators. •* 

We  believe  that  the  answer  to  your  inquiry  ia  found  in  the  above 
statutes.  Thus,  by  action  I33G9  it  is  mads  the  duty  of  the  oaaalssloner  to 
lnveatigatr  viol at ions  of  the  statutes  respecting  inspection  of  warehouses 
containing  grain  and  to  "cruse  to  be  prosecuted  or  prosecute  all  persona 
guilty  of  such  violation''  which  weans  that  it  would  aaca  to  bw  tha  duty  of 
tha  oousit.sloner  to  oall  violations  to  tbe  attention  of  tha  proper  authorities 
for  prosecution,  Tha  proper  authority  for  prosecution  by  Lection  13354  would 
be  the  prosecuting  attorney  of  the  county  in  whioh  tbe  proeeeution  is  brought 
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anil  perhaps  under  Joe t ion  15373  of  Attorney  3a  mere  i. 

It  la  our  opinion  that,  on  our  understanding  of  the  foots  that 
warehouse  reeeipte  were  issued  without  the  property  actually  being  In  the 
warebou.  e,  or  that  property  wee  restored  without  return  and  eaneollatiao  of 
suah  receipts,  that  eithor  of  euoh  aeta  would  amount  to  a violation  of 
Heel-Ion  13344  *hl<*h  provides  that  such  violations  are  felonies  punish- 
able by  iaprlaoBnent  in  the  panltantiary  uador  action  13344*  *od  t at  the 
proper  authority  to  whoa  auoh  violation  should  be  reported  would  bo  tho 
jroaeautlng  Attorney  of  the  county  where  the  prosecution  la  to  bo  instituted, 
or  the  Attorney  >ie.  or*l#  and  that  it  would  be  the  duty  of  the  araiv  usa 
Canalsslonar  to  make  suod  report. 


Tory  truly  youre. 


APPFTOj 


EDWARD  H.  KILLER 

A^aisTuir  ATTomr  okmoul* 


q "VT 


NEPOTISM: -Where  relative  is  not  appointed  to  noid  an  omciaJ. 

position,  relative  may  aosis'i  office-holder  without 
being  a violation  of  Section  13  of  Article  XIV  of  the 
Constitution  of  Missouri, 


3'^ 

February  36,  1934. 

Mr.  E.  L.  Hirst, 

County  Treasurer, 

Creenfield,  Missouri. 

Dear  Sir; 

we  are  acknowledging  receipt  of  your  letter  in 
which  you  inouire  as  follows: 

•I  am  County  Treasurer  and  Ex-officio 
Collector  of  this  County.  As  you  know, 
there  is  no  provision  for  hiring  extra 
help  and  whatever  I have  naupt  be  hired 
by  me  and  paid  for  out  of  my  regular 
earnings.  This  being  the  case,  would 
I be  allowed  to  hire  a relative? 

Again,  I have  a son  who  is  a student 
in  the  Oklahoma  College  of  Agriculture. 

During  vacation,  which  begins  on  the 
24th  of  May,  he  would  be  glad  to  assist 
me  without  nay  8s  he  is  anxious  to  learn 
the  business  of  the  of floe.  Is  this 
nermiseable  ?" 

Section  13  of  Article  XIV  of  the  Constitution 
of  'iesouri  provides  as  follows: 

"Any  public  officer  or  employe  of  this 
State  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said 
office  or  employment,  have  the  right 
to  name  or  appoint  any  person  to  render 
eervice  to  the  State  or  to  any  political 
subdivision  thereof,  and  who  shall  name 
or  appoint  to  such  service  any  relative 
within  the  fourth  degree,  either  by  con- 
sanguinity or  affinity,  shall  thereby 
forfeit  his  or  her  office  or  employment." 

As  we  construe  the  above  section  of  the  Constitution 
any  public  officer  who  names  or  splints  any  person  related 
"■it  in  the  f ourt  i degree  to  some  official  position  makes  him- 
self liable  to  forfeiture  of*  office.  The  test  is,  as  -e  in- 
terpret it,  whether  or  not  the  person  is  appointed  to  an 
official  position  and  renders  service  to  the  Stpte  in  such 
official  capacity.  "e  do  not  believe  that  it  was  intended 
that  a nublic  officer  might  not  avail  himself  of  personal 
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Mr.  £.  L.  hire t , 


service  of  the  membere  of  his  family  where  they  are  not  paid 
out  of  the  public  funds  and  where  they  are  not  rendering  ser- 
vice to  the  State  in  an  official  capacity. 

In  the  first  instance  about  which  vou  inquire, 
you  intend  to  hire  some  extra  help.  This  extra  helo  would 
not  be  paid  out  of  State  funds,  but  would  be  naid  out  of 
your  own  earnings.  So  long  as  such  person  is  not  appointed 
to  an  official  position  created  by  statute,  then  we  believe 
that  you  may  employ  a relative. 

We  do  not  believe  it  would  be  a violation  of  the 
constitutional  provision  for  you  to  permit  your  son,  while 
on  vacation,  to  assist  you  in  your  office  without  pay.  He 
is  not  being  appointed  to  an  official  position  and  he  is  not 
being  paid  out  of  State  funds,  and  we  conclude  that  this 
would  not  be  an  act  of  nepotism. 

It  is  the  familiar  rule  that  the  father,  as  such, 
is  entitled  to  the  services  and  e-  rnings  of  his  unemancioated 
children.  That  well-recognized  rule  is  expressed  in  29  Cyc. 
1623,  where  it  is  said: 

"The  father  is  the  head  of  the  family. 

He  is  entitled  to  the  services  and  earn- 
ings of  the  children  so  long  as  the 

latter  are  legally  under  his  custody  or 

control  and  unemancipated. " 

We  do  not  understand  that  this  constitutional 
provision  has  changed  that  well- recognized  rule.  The  father, 
whether  a nubile  officer  or  not,  is  still  entitled  to  the 
services  of  his  unemancipated  children.  Where  such  services 
are  performed  for  him,  such  relative  is  not  rendering  ser- 
vice to  the  State  in  an  official  capacity,  as  contemplated 
by  8a id  constitutional  provision. 

It  is  therefore  our  opinion  that  so  long  as  the 
relative,  son  or  otherwise,  has  not  been  appointed  to  an 
official  position  and  is  not  serving  the  State  in  an  official 
capacity,  it  would  not  be  in  violation  of  the  nepotism  pro- 
vision for  you  to  employ  such  person  to  assist  you  in  the 
office. 

Very  truly  yours, 


FRANK  W.  HAYES , 

A I ROVED:  Assistant  Attorney  General. 


Attorney  General. 


F:H:S 


/ 
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V *• 


CIRCUIT  CLERKS 
CHLSIXAL  COSTS 


Duty  to  include  all  costs  in  criminal  costs  bill. 
Duty  of  circuit  clerk  in  making  criminal  costs  bill 


aarch  10th,  1954. 


lion.  Ilia  • aowlefct 
Clerk  of  Circuit  Court 
Mississippi  County 
Chari  os ton,  Missouri 


ear  : !r: 


ue  received  your  latter  of  February  20th,  1934, 
askin  for  on  opinion  upon  the  duties  of*  rhe  circuit 
clerk  in  certifying  to  criminal  costs  bills.  In  this 
connection,  wo  call  your  attention  to  lection  3o4l,  it,  S. 
a O.  1929* 


"The  elork  of  ho  court  in  which 
any  criminal  cause  shall  have  boon 
determined  or  continued  generally 
ahall,  lm  eciateiy  after  the  adjourn* 
ment  of  the  court  unci  before  the  next 
succeeding  term,  tax  all  costs  which 
hav  accrued  in  the  case;  ar.d  if  the 
state  or  county  sha  1 te  liable  under 
the  provisions  of  this  article  for 
such  costs  or  any  part,  th  reof , he 
Si  all  make  out  ana  dallver  forthwith 
to  ’he  prosecuting  attorney  of  said 
county  a complete  fee  till,  specify* 
In;’  each  item  of  services  and  the 
fee  1 he ref or." 


Vou  will  note  that  the  a.  ove  suction  requires  the 
circuit  clerk,  in  maicln  • out  the  costs  bill,  to  tax  all  costs 
which  have  arciuod  In  tha  case,  i'he  circuit  clerk  Is  not  re* 
quirod  to  be  t;«  judge  of  the  law  am  the  tacts  In  making  out 
coats  M?le.  It  Is  the  duty  of  the  olorU  j make  out  such 
cost.*  illje  and  include  ti  ■ ?r  on  all  fees  due  o.'llcors  and  wit- 
nesses, ar  J oth  r coa^a  that  have  accrued  In  the  case.  Costs 
which  have  been  soee'fioally  taxed  against  Us  defendant  need 


\ 


#S  - iion*  -Ills  *•  uowlett 


not  t«  Included  in  the  coate  bill  certified  to  tn*  state  or 
county* 


It  It  made  bo  duty  of  the  prosecuting  attorney 
ard  tha  .judge  of  » be  circuit  court  to  paaa  upon  the  facts  and 
the  lav  relatln  to  each  ooet  till*  end  this  duty  1«  epee If- 
loally  detailed  In  Section  3642*  ft*  ft*  as*  1089*  wherein  It 
le  made  *he  duty  of  the  prosecuting  attorney  to  ascertain* 

let*  «ihetu  ir  tbo  eervleoe  iievo  been  rendered  for 
which  cargos  were  taada* 

2nd*  Another  the  fees  oisarged  a r-  expressly  given 
by  lae  for  such  service. 

3rd*  uhather  greater  chargaa  are  raade  1 han  the 
lav  author! tee*  . 

4th*  Abettor  eald  fee  bill  has  been  aade  out  ae- 
eoidlng  'o  lav* 

5th*  whether  any  errors  have  been  made*  and  If  ao 

to  corrsot  all  errors* 

6th*  To  report  hlr  f Indin t of  fact*  conclusions 
of  lav*  ard  corrections  or  tho  costs  bills  of 
tha  circuit  Judge* 


If  It  appears  to  *h«  circuit  judge  that  the  proseout- 
ing attorney's  lndlngs*  conclusions*  and  corrections  are 
foraal  and  oorroct*  'tan  tho  elreult  judge  snd  tha  prosecuting 
attorney  nuall  certify  tho  costs  bill  to  either  tha  state  or 
county*  depending  upon  which  Is  liable  for  tha  costa* 

It  Is  'ha  opinion  ot  this  of flee  hat  the  clerk  has 
no  discretion  In  making  out  coats  tills*  aid  that  the  same 
should  include  all  go etc  which  have  accrued  In  the  case*  Dis- 
cretion la  vested  In  "h”  circuit  Judge  and  the  pros  ecu  tin:  at- 
torney to  cheek  over  and  correct  these  costs  Lllls  and  to  pass 
upon  tha  lav  and  the  facta  of  oaoh  case*  This  discretion  of 
the  elreult  udge  and  the  pros-eutln  attorney  cannot  be  con- 
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trolls  by  raandarsu*#  -State  v#  Oliver,  116  lbo, 

*h»n  a criminal  coat*  bill  1*  certified  by  the  cl r- 
oult  Judge  Bd  M»  ^roeoeuilnr  «^rn«J  *f  tlm 
■•rsdar  the  provision*  of  taction  3846,  H*  S«  *•«>•  19Z0»  ■"• _ 

county  court  wu»t  pay  that  coeta  bill.  • State  ox  r«l.  Appleby, 

196  iio*  408  (ld96). 

It  i*»  harafor?,  he  opinion  of  thl*  otilce  t uat 
tn  making  out  criminal  coat*  bill*,  ^e  circuit  clerk  should 
certify  all  coat*  In  the  ooete  bill,  and  the  prosecuting  at* 
tt rnev  and  circuit  Judge  will  decide  fro*  *he  facte  and  the 
law  whether  he  fee*  In  that  co*ta  bill  aro  properly  cfars^e- 
able  to  the  *ta  e or  county* 


Heapeotfully  submitted. 


FRA1UU.I*  • R'-AOAH 
Assistant  Attorney  General 


AFPHOV.-Dt 


m wgmKigg 

Attorney  General 
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PATTPMiS  - Funeral  expenses. 

COUNTIES  - Liable  for  funeral  expanses  of  poor  persons* 


.v 


April  10,  1034. 


Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


UTled" 


Attentions  L.  B.  Howard 
Dear  Sirs 


Tour  request  of  December  6,  1933  for  an  opinion  as 
to  the  liability  for  the  funeral  expenses  of  an  autonobile 
driver  killed  by  Patrolaen  Brown  and  Masale  on  September  23d, 
1933,  one  aile  south  of  Vlllow  brings,  has  been  r ecelved. 

It  appears  froa  your  request  that  T.  R.  Burns  and 
Son  of  Vlllow  springs,  Missouri,  upon  the  orders  of  the  patrol- 
men, took  eharge  of  the  body  and  have  now  raised  the  question 
as  to  who  is  liable  for  the  funeral  expenses,  ve  assume,  for 
the  purposes  of  this  opinion,  that  the  deceased  had  no  props  rty 
and  no  friends  or  relatives  to  pay  the  funeral  expenses  and 
therefore  earns  within  the  class  of  poor  persons.  Under  such 
circumstances.  Section  12965  R.  3.  Mo,  1929  provides! 

"The  county  court  of  the  proper  county 
shall  allow  such  sum  as  it  shall  think 
reasonable,  for  the  funeral  expenses  ef 
any  person  who  shall  die  within  the  county 
without  means  to  pay  such  funeral  expen- 
ses.” 

It  is,  therefore,  the  opinion  of  this  office  that 
the  above  statute  controls  under  the  facts  covered  by  this 
opinion,  and  that  the  undertakers  should  present  the  amtter 
to  the  oounty  court  of  their  county. 


Tours  very  t ruly , 


FRANKLIN  E.  REAGAN 
Assistant  Attorney  General 


APPROVED* 


fiO*  MeX-TTEICT 
Attorney  General 
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State  Warehouse  Commissioner : 


Mr.  J,  B.  Hopper, 

State  Warehouse  Commissioner, 

317>5£6  Board  of  Trade  Building, 

Kansas  City,  Missouri. 

Bear  Mr.  Hopper :- 

We  bare  your  letter  of  May  19,  1934,  in  which  was  contained 
a request  for  an  opinion  as  follows: 

"Representatives  of  the  milling  industry  of  Spring- 
field,  Missouri,  hare  requested  consideration  be  giTen  to 
a plan  of  theirs  whereby  they  can  be  furnished  official 
state  weights  on  grain  mowing  into  end  out  of  their  mills, 
none  of  which  are  at  present  licensed  and  bonded  under  the 
State  Warehouse  Act, 

•’For  the  past  twelwe  years  and  until  discontinued 
by  this  department,  grain  arriving  at  these  .xLlla  was 
weighed  by  their  own  employees  but  not  under  the  super- 
vision of  State  Weighers.  The  weights  thus  obtained  were 
given  to  the  State  Grain  Inspector  located  there  who  on 
this  Information  issued  an  official  state  weight  certificate, 
collecting  a fee  of  $1*00  per  oar.  This  arrangement  as  far 
as  can  bo  learned,  was  satisfactory  to  all  concerned  but  in 
our  opinion  did  not  meet  the  requirements  necessary  to  make 
a state  weight  certificate  of  proper  value,  nor  relieve  the 
department  of  embarrassing  criticism  In  the  case  of  e con- 
troversy where  our  employee  would  be  asked  if  he  had  actually 
weighed  or  supervised  the  weighing*  For  these  reasons  we  dis- 
continued this  practice,  although  knowing  of  no  oanplaint 
and  being  assured  of  the  honest  intentions  of  all  concerned* 

"The  plan  submitted  by  them  contemplates  the  bonding 
of  an  employee  of  each  mill  under  a $5,000*00  surety  bond, 
the  employee  to  be  paid  by  the  State,  who  would  in  turn 
bill  on  the  milling  company  for  the  erpersea  of  salary  and 
overhead.  This  employee  would  weigh  all  grain  received  or 
shipped,  and  from  his  results  our  department  would  issue 
an  official  state  weight  oertifloate  for  whloh  a fee  would 
be  collected.  When  this  employee  is  cot  weighing,  he  would 
be  used  by  the  mill  in  whatever  capacity  they  desire. 


Commissioner  can,  in  his 
discretion,  appoint  an  em- 
ployee of  a mill  as  a state 
weighmaster  for  said  mill, 
providing  said  weighmaster 
is  properly  bonded  for  appoint* 
ment* 


June  9, 
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"This  arrangement  would  enable  the  milling  company  to 
here  an  official  weight  certificate  for  settlement  and  involve 
no  additional  coat  exsept  the  payment  for  the  bond,  because 
they  at  all  times  are  compelled  to  retain  one  of  their  em- 
ployees as  a weigher,  also  using  him  in  other  capacities* 

The  revenue  accruing  to  the  State  would  help  the  mills  meet 
their  guarantee  for  our  lnspeetion  service  since  it  is  main- 
tained on  a self-sustaining  basis,  and  the  weighing  revenue 
would  be  applied  to  the  inspection  expenses* 

"Although  this  Department  is  greatly  concerned  in 
meeting  the  requirements  of  the  business  Interests  with 
whleh  it  is  associated,  still  we  feel  such  a decided  depar- 
ture from  customary  press dure  should  first  have  your  consider- 
ation and  opinion  for  legality*" 

Section  13360,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 

"Sec*  13360*  To  mahe  rules  and  regulations — chief 
inspector,  deputy  and  assistants  to  be  fteverned  by  same- 
fees  to  be  paid — where  .—The  chief  inspector  of  grain,  the 
deputy  chief  inspector,  assistant  inspectors  and  other 
employes  in  connection  therewith,  shall  be  governed  in 
their  respective  duties  by  such  rules  end  regulations  as 
may  be  prescribed  by  the  commissioner,  and  the  said  com- 
missioner shall  hsve  full  power  to  mahe  all  proper  rules 
and  regulations  for  the  inspection  of  grain,  not  inconsistent 
with  this  article,  to  include  the  fixing  of  charges  for  the 
inspection  of  grain  and  other  duties  of  said  chief  Inspector, 
deputy  ohlef  inspector  and  assistant  Inspectors  and  samplers 
and  to  make  rules  for  the  collection  of  same,  which  charges 
shall  be  regulated  in  such  maimer  as  will,  in  the  judgment 
of  eoBlssioner  produce  sufficient  revenue  to  meet  the 
necessary  expenses  of  the  servloe  of  inspection  and  no  more* 

All  fees  collected  shall  be  turned  into  the  state  treasury, 
and  all  fees  so  turned  into  the  state  treasury  from  the  in- 
spection and  weighing  of  grain  are  hereby  re-appropriated  to 
the  warehouse  commissioner  for  the  purpose  of  paying  all 
salaries  and  expenses  necessary  for  inspecting  and  weighing 
grain,  and  paying  all  other  expenses  Incurred  in  the  adminis- 
tration of  the  department*" 

Section  13377,  Revised  Statutes  of  Missouri,  1929,  provides 
in  pert  as  follows: 

"Seo.  13377*  Commissioner  to  appoint  weighmaaters— 
duties  of •— The  commissioner  shall  appoint  suitable  persons 
to  ast  as  welghaasters  at  such  plaess  in  this  stats  where 
stats  grain  lnspeetion  and  weighing  may  be  established  in 
conformity  with  the  previsions  of  this  article;  said  wdlgh- 
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masters  shall  at  the  places  aforesaid,  supervise  the 
weighing  of  all  grain  which  may  he  subject  to  Inspection 
and  weighing,  etc.” 

Section  13381,  Revised  Statutes  of  Missouri,  1929,  provides  in 
part  as  follows: 

"See.  13381.  Weight  certificates  are  not  to  be  issued 
except  by  bonded  state  weigher— false  or  untrue  certificates 
given  out— penalties.— It  shall  be  unlawful  for  any  person, 
corporation  or  association  other  than  a duly  authorised  and 
bonded  state  weigher  to  Issue  any  weight  certificate  or  to 
issue  or  sign  any  paper  or  ticket  purporting  to  be  the 
weight  of  any  car,  wagon,  sack  or  other  package  of  grain 
weighed  at  any  warehouse  or  elevator  in  this  state  where 
duly  appointed  and  qualified  state  weighers  are  stationed 
and  In  control  of  the  scales  under  the  provisions  of  this 
article,  or  to  make  any  charge  for  such  weighing,  or  purported 
weighing,  or  weight  certificates,  or  tickets,  or  purported 
weight  certificates  or  tickets.  And  any  person,  corporation 
or  officer,  agent  or  servant  of  such  corporation  who  shall  do 
any  of  the  acts  declared  by  this  section  to  be  unlawful, 
shall  be  deemed  guilty  of  a mis demeanor,  etc." 

Section  13382,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 

"Sec.  13382.  Weighmasters— bond  of— compensation.— The 
weighmasters  provided  for  In  this  artiole  shall  each  give 
a bond  in  the  sum  of  five  thousand  dollars,  conditioned  for 
the  faithful  discharge  of  their  duties  and  shall  receive 
such  compensation  as  the  commissioner  shall  determine." 

All  of  the  sections  above  quoted  are  eontained  In  Article  1, 
Chaptet  98,  Revised  Statutes  of  Missouri,  1929,  said  chapter  being  en- 
titled "Inspections"  and  said  article  being  entitled  "Inspection  of 
drain."  In  other  words,  said  article  sets  forth  the  law  of  this  state 
relating  to  the  inspection  and  weighing  of  grain  by  state  authorities. 

A reading  of  section  13360  above  quoted  shows  that  the 
eoasnlss loner  is  given  a general  discretionary  power  in  the  management 
and  administration  of  his  department.  The  use  of  the  word  "suitable" 
as  applied  to  weighmasters  appointed  by  said  commissioner  (sea  Section 
13377  above  quoted)  therefore  means  that  said  commissioner  may  appoint 
any  person  as  witgjhaacter  if  that  person  is,  in  said  commissioner's 
opinion,  a person  suitable  for  the  position. 
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In  our  opinion,  therefore.  If  the  commission er  desires  to 
appoint  one  of  the  eaple yees  of  a certain  nill  to  the  position  of 
Steta  weighnaster,  and  the  bond  provisions  of  Section  13362  above 
quoted  are  ooxplied  with,  ve  can  see  no  objection  to  such  procedure* 

In  order,  however,  to  satisfy  Section  13381  above  quoted  the  employee 
referred  to  in  your  letter  would  have  to  be  duly  appointed  and  auto orized 
as  a state  weighnaster*  The  employee  who  had  been  appointed  to  the 
position  of  weighnaster  might  in  his  spare  time  have  and  perform  other 
duties  in  the  mill  in  his  sapaeity  as  mere  employee*  The  provision 
in  Section  13381  prohibiting  any  employee  of  a mill  from  performing 
any  of  the  acta  declared  therein  to  be  unlawful  would,  in  our  opinion, 
not  apply  in  this  case  because  when  the  weighing  duties  were  being  per- 
formed by  said  employee  he  would,  lm  e legal  sense,  be  a different  person 
or  at  least  acting  in  a different  capacity,  l.e*  the  sapaeity  of  a duly 
appointed  and  authorised  weighnaster* 

Since  we  see  nothing  in  the  article  above  referred  to  that 
would  militate  against  the  procedure  suggested  in  your  letter,  we  feel 
that  in  a legal  sense  such  procedure  would  be  permissible*  Ve  leave 
the  matter  of  the  advisability  or  workability  of  auah  a practice  to  the 
discretion  of  your  Department  and  to  you* 


Tery  truly  yours. 


CMEUTr  :LC 


GHAS.  M.  HOWELL,  Jr. 
Assistant  Attorney  General 


Approved: 


Attorney  General 


/ 

V , ; 

State  Warehouse  Commissioner: 


Mr,  J.  B.  Hopper, 

State  Warehouse  Commissioner, 

317-326  Board  of  Trade  Bldg., 

Kansas  City,  Missouri. 

Dear  Mr.  Hopper 

We  hare  your  letter  of  ilay  17,  1934  in  which  an  opinion  was 
requested  as  follows: 

"The  ao de  of  the  United  States  for  oountry 
elevators  requires  every  elevator  doing  a commercial  storage 
business  to  license  itself  either  under  federal  or  state 
warehouse  acts.  In  this  connection,  we  will  appreciate  very 
much  your  prompt  opiiion  as  to  whether  we  are  compelled  under 
the  l8W  to  furnish  weighing  and  inspection  service  to  those 
elevators  which  may  meet  the  requirements  of  the  lav,  and 
obtain  state  license,  but  the  business  of  whioh  would  not 
amount  to  enough  to  pay  our  expenses  of  servicing  them. 

"The  law  provides  that  all  grain  going  in  or  out 
of  an  elevator  lloensrd  by  the  state,  must  be  inspeeted  and 
weighed,  and  since  there  are  In  Missouri  a number  of  small 
oountry  elevators  which  might  meet  the  teehnleal  provisions 
outlined  in  the  warehouse  laws,  it  is  very  evident  that  it 
would  be  impossible  for  us  to  service  them  without  consider- 
able financial  loss. 

"As  this  Issue  is  liable  to  eome  up  in  the  near 
future,  we  will  appreciate  your  prompt  attention  and  reply." 

Section  13332,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 

"Sec.  13332.  Grain  to  be  inspected.— Receipts 
of  grain  by  publis  warehouses  in  all  oases  shall  be  in- 
spected and  graded  by  s duly  authorized  inspector,  etc." 

Ssotion  13377,  Revised  Statutes  of  Missouri,  19E9  provides 

in  part  aa  follows: 

"Sec.  13377.  Commissioner  to  appoint  weigh- 
masters— duties  of.— The  commissioner  shall  appoint 
suitable  persons  to  act  as  wdighmasters  at  such  places 
in  this  state  where  state  grain  inspection  and  weighing 
may  be  established  in  conformity  with  the  provisions  of 


1.  Under  the  Statutes  of  Missouri 

the  Grain  Inspection  and  Weighing 
Department  must  furnish  weighing 
and  inspection  service  to  all 
grain  elevators  and  warehouses 
qualifying  as  public  elevators 
or  warehouses* 


June  9th,  1934. 
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this  article;  said  weighmasters  shall  at  the  places  afore- 
said, supervise  the  weighing  of  all  grain  which  may  be  subject 
to  inspection  and  weighing,  etc. 

Section  13360,  Revised  Statutes  of  Missouri,  1929,  provides 

as  follows: 

"See.  13360.  To  sake  rules  and  regulations— chief 
inspector,  deputy  and  assistants  to  be  governed  by  sane — 
fees  to  be  paid— where.— The  ehief  ins oeotor  of  grain,  the 
deputy  chief  inspector,  assistant  inspectors  and  other  em- 
ployes in  connection  therewith,  shall  be  governed  in  their 
respective  duties  by  suoh  rules  and  regulations  as  stay  be 
prescribed  by  the  commissioner,  and  the  said  commissioner 
shall  have  full  power  to  make  all  proper  rules  and  regulations 
for  the  inspection  of  grain,  not  inconsistent  with  this  article, 
to  include  the  fixing  of  charges  for  the  inspection  of  grain 
and  other  duties  of  said  chief  inspector,  deputy  chief  in- 
snector  end  assistant  inspectors  and  samplers  and  to  nake  rules 
for  the  collection  of  sane,  which  charges  shall  be  regulated 
in  suoh  manner  as  will,  in  the  Judgment  of  oonnissioner  produce 
sufficient  revenue  to  meet  the  necessary  expenses  of  the  service 
of  Inspection  and  no  norc." 

Fron  a reading  of  the  portions  of  the  above  quoted  sections 
it  can  be  seen  that  the  state  has  no  oho lee  but  to  furnish  weighing  and 
inspection  service  to  those  elevators  or  warehouses  qualifying  as  public 
elevators  or  warehouses.  Fees  for  such  can  be  charged  accordingly  in 
the  proper  Judgnent  of  the  eomisaioner. 

The  point  then  arises  as  to  what  is  to  be  considered  a public 
warehouse,  or  what  warehouses  are  to  be  governed  by  the  laws  pertaining 
to  nubile  warehouses. 

Section  13327,  Revised  Statutes  of  Missouri,  1929,  provides 

as  follows: 

"3eo.  13327.  Public  warehouses— public  warehousemen.— 

All  buildings,  elevators,  or  warehouses,  in  all  cities  in  this 
state  having  or  which  may  hereafter  have  a population  of  seventy- 
five  thousand  or  a ore,  erected  or  used,  or  whieh  may  hereafter 
be  erected  or  used  for  the  purpose  of  storing  or  transferring 
grain  of  different  owners,  for  a compensation  received  directly 
or  indirectly,  are  hereby  deelared  public  warehouses,  and  the 
person  or  persons,  associations,  copartnerships  or  corporations 
owning  suoh  building  or  buildings,  elsvator  or  slsvators,  ware- 
house or  warehouses,  whieh  are  now  or  may  hereafter  he  located 
or  doing  business  within  this  state,  as  8bove  described,  whether 
said  owners  or  operators  reside  within  this  state  or  not,  arc 
public  warehousemen  within  the  meaning  of  this  section." 
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Section  13383,  Revised  Statutes  of  Missouri,  1929,  provides 

as  follows: 

"Sec.  13383.  Privets  warehouses  defined.— All  bull- 
dings,  elevators  or  warshouses  located  anywhere  within  this 
state,  and  which  are  used  for  the  purpose  of  storing  or 
transferring  grain,  or  which  nay  hereafter  be  erected  or 
used  for  the  purpose  of  storing  or  transferring  grain,  and 
are  not  so  located  or  conducted  as  to  oosw  within  the  class 
of  puhlie  warehouses  as  defined  by  section  13327,  R.  3.  1929, 
are  hereby  declared  to  be  private  warehouses.* 

Section  14367,  Revised  Statutes  of  Missouri,  1929  provides 

as  follows: 

*3ee.  14367.  Certain  warehouses  declared  public  ware- 
houses.—All  warehouses  in  this  state  equipped  for  handling, 
receiving,  storing,  shipping,  or  re-shipping  wheat,  or  other 
grain  and  in  which  grain  is  stored  for  hire,  are  hereby  de- 
clared to  be  public  warehouses,  and  subject  to  the  provisions 
of  chapter  137,  R.  S.  1929,  and  all  other  lews  of  this  state, 
pertaining  to  public  warehouses:  Provided,  that  this  article 
shall  not  apply  to  warehouses  used  principally  for  the  storage 
of  grain  grown  by  the  owner  or  owners  of  lessee  of  said  ware- 
house.* 

Section  14368,  Revised  Statutes  of  Missouri,  1929,  provides 

as  follows : 


"Seo.  14568.  All  private  warehouses  subject  to  laws  of 
state  pertaining  to  public  warehouses.— All  private  warehouses 
in  this  stats  equipped  for  handling,  receiving,  storing,  shipping, 
or  re-chipping  of  wheat,  corn,  or  other  grain,  having  a storage 
capacity  sufficient  for  the  storage  of  £5,000  bushels  of  wheat, 
corn,  or  other  grain,  loo a ted  in  any  city  of  this  state  now  or 
hereafter  having  iso  re  than  5,000  inhabitants,  or  within  ten  niles 
of  any  such  city  and  in  which  grain  is  stored  for  hire,  are 
hereby  declared  to  be  publlo  warehouses,  and  as  suah  subject  to 
the  provisions  of  chapter  137,  R.  S.  1929,  and  all  other  laws 
of  this  stats  pertaining  to  public  warehouses.* 

Section  13327  above  quoted  was  enacted  in  1915  (Laws  Missouri 
1915,  p.  302),  and  Section  13383  above  quoted  was  enacted  in  1921  (Laws 
Missouri  1921,  1st  Ex.  Seas.  p.  70).  Sections  14567  and  14368  above 
quoted  were  enacted  in  1923  (Laws  Missouri  1923,  p.  79). 

A reading  of  these  four  sections  shows  that  the  first  two 
are  repugnant  to  and  Inconsistent  with  the  latter  two,  end  vice  versa, 
in  that  different  rules  are  set  out  for  the  classification  of  public 
warehouses.  Obviously  the  sections  cannot  be  reconciled  or  stand 
together;  the  definition  wust  be  the  one  or  the  other. 
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This  being  the  ease  it  is  a well  recognised  rule  of  law  in 
this  state  that  the  1923  sections  must  prevail.  Where  two  statutes 
dealing  with  the  s awe  subject-matter  are  in  oonfliot  so  that  both 
cannot  be  operative,  the  later  act  will  be  regarded  as  a substitute 
for  the  earlier  and  will  operate  as  a repeal  by  implication* 

See  State  v.  Stall,  14  S.  Iff.  (2d)  515. 

State  ex  rel.  v.  Public  Service  Commission  of 

Missouri,  275  Mo.  60. 

The  only  suggestion  we  can  make  is  that  you  make  sufficient 
charges  for  your  service  to  avoid  any  financial  loan. 


Very  truly  yours. 


CMHJr :LC 


CHAS.  M.  HOWELL,  Jr. 
Assistant  attorney  General 


Approved: 


Attorney  General. 


i-RAIN  iNSRE(JTi(Ji'Jb:-2ioney  aenvea  iron  saie  oi  surplus  grain  must  De 

paid  into  the  State  treasury  to  be  withdrawn 
only  on  proper  appropriation,  and  cannot  be  ex- 
pended by  the  Grain  Inspector  for  any  purpose. 


June  11 , 1934. 


Mr.  J.  B.  Hopper, 

State  Warehouse  Commissioner, 
Kansas  City,  Missouri. 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 

*We  have  a condition  existing  in  this 
Department  that  there  have  been  several 
opinions  handed  down  on,  by  Attorney 
Generals  in  the  past  and  as  I an  very 
anxious  to  have  an  opinion  from  your 
Department,  I am  writing  you  in  regard 
to  the  overflow  of  wa  te  grain  that 
comes  into  this  Department  for  our  in- 
spectors. In  other  words,  out  of  each 
sample  taken  from  the  various  cars,  there 
is  a small  amount  left  over  after  the  in- 
spectors are  through  with  their  work. 

This  grain  is  saved,  and  from  time  to 
time  i 8 sold.  This  money  obtained  from 
the  selling  of  this  accumulated  grain 
has  in  the  past  been  used  to  pay  for 
additional  furniture  that  might  be 
added  to  the  Department , or  any  travel- 
ing expenses  that  are  incurred  by  having 
men  go  from  place  to  place,  and  for  re- 
placements or  worn  our  utensils  in  the 
inspection  department  and  laboratories, 
and  we  would  like  to  have  your  opinion 
as  to  the  legality  of  this  method  used 
in  the  past. 

I am  enclosing  an  opinion  handed  down 
to  this  Department  under  date  of  June 
12,  1929,  which  is  more  explanatory  than 
my  letter,  no  doubt.  Thanking  you  in 
advance  for  an  early  opinion  in  this 
matter. " 

We  have  read  the  opinion  attached  to  your  inquiry 
given  by  former  Attorney  General  Stratton  Shr'rtel.  While 
respect  the  opinions  given  by  the  former  Attorney  Generals 
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yet  in  this  instance  we  do  not  believe  that  we  can  concur  in 
the  ruling  he  has  made.  While  we  cannot  find  any  decision 
passing  upon  this  proposition,  we  believe  that  the  Constitution 
prohibits  the  practices  outlined  in  your  letter. 

It  appears  from  your  letter  that  these  samples 
of  grain  are  taken  for  the  purpose  of  being  used  for  in- 
spection. The  right  to  take  the  grain  for  inspection  pur- 
poses exists  simply  because  the  inspectors  are  representing 
the  State  in  carrying  out  the  inspection  duties  imposed  by 
statute.  We  must  assume  that  the  title  to  the  grain  taken 
for  inspection  purposes  is  in  the  State.  If  such  be  true, 
the  title  to  that  part  of  the  grain  not  consumed  in  examina- 
tion, as  well  as  that  part  consumed  in  making  your  examina- 
tion,  must  also  be  in  the  State.  Under  no  circumstances  can 
it  be  said  that  the  title  to  any  of  this  grain  would  be  in 
yourself  or  any  member  of  your  Department  because  the  in- 
spectors are  acting  simply  as  agents  of  the  State  in  carry- 
ing out  the  mandates  of  the  Statutes.  If  the  title  to  the 
part  of  the  grain  taken  for  samples  is  in  the  State,  then 
the  title  to  all  of  that  taken  must  be  in  the  State.  The 
only  other  person  who  could  doubt  the  validity  of  the  State's 
title  would  be  the  person  from  whoa  the  grain  was  taken, 
and  since  he  is  not  a party  to  this  question  we  must  assume, 
for  the  ourpose  of  this  opinion,  that  the  title  to  all  of 
the  grain  in  question  was  and  is  in  the  State  of  Missouri. 

Assuming  then  that  the  title  to  all  of  the 
grain  which  is  left  over  is  in  the  State  of  Missouri  the 
question  is  presented,  what  shall  be  done  with  the  money 
derived  from  the  grain  after  it  is  sold.  If  the  title  to 
the  original  grain  is  in  the  State,  then  the  proceeds  re- 
sulting from  the  sale  of  the  State's  property  would  belong 
to  the  State.  Such  being  true,  we  believe  that  Section  43 
of  Article  IV  of  the  Constitution  of  this  State  applies. 

That  section  is  as  follows: 


All  revenue  collected  and  moneys  received 
by  the  State  from  any  source  whatsoever 
shall  ~go  into  ~the  treasury.'  arkl  the  General 
Assembly  shall  have  no  power  to  divert  the 


same,  or  to  permit  money  to  be  drawn  from 
the  treasury,  except  in  pursuance  of  regu- 
lar appropriations  made  by  law.  All  appro- 
priations of  money  bythe  successive  General 


Assemblies  shall  be  made  in  the  following 
order: 


First,  For  the  payment  of  all  interest 
upon  the  bonded  debt  of  the  State  that  may 
become  due  during  the  term  for  which  each 
General  Assembly  is  elected. 

Second,  For  the  benefit  of  the  sinking 
fund,  which  shall  not  be  less  annually  than 
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two  hundred  and  fifty  thousand  dollars. 

Third,  For  free  public  school  purposes. 

Fourth,  For  the  payment  of  the  cost  of 
assessing  and  collecting  the  revenue. 

Fifth,  For  the  payment  of  the  civil  list. 

Sixth,  For  the  support  of  the  eleemosynary 
institutions  of  the  State. 

Seventh,  For  the  pay  of  the  General  Assem- 
bly, and  such  other  purposes  not  herein  pro- 
hibited as  it  may  deem  necessary;  but  no 
General  Assembly  shall  have  power  to  make 
any  appropriation  of  money  for  any  purpose 
whatsoever,  until  the  respective  sums  nec- 
essary for  the  purposes  in  this  section 
specified  have  been  set  apart  and  appro- 
priated, or  to  give  priority  in  its  action 
to  a succeeding  over  a preceding  item  as 
above  enumerated." 

The  above  constitutional  provision  provides  that 
"all  revenue  collected  and  moneys  received  by  the  State  from 
any  source  whatsoever  shall  go  into  the  treasury."  While  we 
do  not  contend  that  the  proceeds  from  the  sale  of  this  grain 
can  be  construed  as  revenue  collected,  yet  it  certainly  does 
come  within  the  next  provision  because  it  is  money  r eceived 
by  the  State  for  the  sale  of  property  belonging  to  the  State. 
While  the  former  Attorney  General  seemed  to  find  no  provi- 
sion directing  this  fund  to  be  paid  into  the  State  Treasury, 
we  conclude  that  under  the  foregoing  constitutional  provision 
all  the  moneys  derived  from  any  source  shall  go  into  the 
State  Treasury.  Such  is  the  plain  mandate  of  the  Constitution. 

The  well  recognized  policy  of  the  State,  as  ex- 
pressed in  i ts  Constitution  and  Statutes,  is  that  all  revenue 
and  moneys  derived  from  any  source,  except  a few  exceptions 
which  do  not  apply  in  this  case,  shall  go  into  the  State 
Treasury  and  shall  then  be  appropriated  by  the  Legislature 
to  provide  the  necessary  means  of  carrying  out  the  obligations 
of  the  State.  Section  19  of  Article  X of  the  Constitution, 
among  other  things,  provides  as  follows: 

"No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the 
funds  under  its  management,  except  in  pur- 
suance of  an  appropriation  by  law 

In  view  of  the  foregoing  constitutional  provision 
we  are  of  the  opinion  that  the  proceeds  derived  from  the  sale 
of  grain,  the  title  of  which  is  in  the  State,  should  go  into 
the  State  Treasury,  and  that  the  money  resulting  therefrom 
cannot  be  expended  for  any  purpose  unless  a legal  appropria- 
tion is  made  by  the  Legislature.  Such  being  true,  it  must 
necessarily  follow  that  yourself  nor  the  officers  of  your 
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Department  would  hare  no  right  to  use  the  proceeds  resulting 
from  the  sale  of  this  surplus  grain  for  the  ourpose  of  buying 
materials  or  supplies  for  your  Department,  or  saying  exsenses 
incurred  by  yaur  men  in  carrying  out  the  duties  of  their  office. 
The  Legislature,  by  its  asprosriations,  has  made  appropriations 
for  the  very  pursose  of  doing  the  things  which  you  seek  to  do 
with  the  money  derived  from  this  grain.  The  money  which  you 
receive  from  the  sale  of  this  grain  must  be  paid  by  you  into 
the  State  Treasury,  there  to  remain  until  such  time  as  the 
Legislature  sees  fit  to  appropriate  it  for  some  appropriate 
purpose,  as  provided  for  under  our  Constitution.  Unless 
such  is  done  we  would  have  a situation  where  your  Department 
would  be  using  8tate  moneys  which  were  not  appropriated 
by  the  Legislature.  Such  a situation  would  be  directly  in 
conflict  with  Seotion  19  of  Article  X of  the  Constitution. 

While  the  amount  of  money  involved  may  not  be  large,  yet  we 
are  compelled  to  construe  the  Constitution  as  it  is  written, 
regardless  of  whether  the  amount  be  large  or  small,  or  whether 
such  construction  might  result  in  some  apparent  inconvenience 
to  the  Department  involved. 

We  are  therefore  on  the  opinion  that  the  title  to 
the  grain  in  question  is  in  the  State  and  that  when  it  is 
sold  the  proceeds  resulting  therefrom  are  moneys  received 
by  the  State  from  such  source  and  it  shall  be  paid  directly 
into  the  Treasury  under  8ection  43  of  Article  IV  of  the 
Constitution;  that  to  permit  your  Department  to  use  the 
money  derived  from  the  sale  of  this  grain  for  the  ourpose 
of  carrying  on  the  functions  of  your  office  would  be  per- 
mitting your  Department  to  use  State  funds  without  an  appro- 
priation; that  the  money  derived  from  the  sale  of  this  sur- 
plus grain  must  be  paid  into  the  State  Treasury,  there  to 
remain  until  such  time  as  the  Legislature  directs  that  it 
be  paid  out  under  a legal  appropriation  according  to  the 
purposes  expressed  in  the  Constitution,  and  that  your  De- 
partment would  have  no  right  to  use  the  moneys  derived 
from  the  sale  of  this  grain  for  the  'purpose  of  buying  fur- 
niture or  equipment  or  paying  the  expenses  of  the  men  in 
carrying  out  the  duties  of  their  offices  until  suoh  time 
as  the  Legislature,  by  a proper  appropriation,  authorizes 
its  use  for  suoh  ourpose. 


Very  truly  yours. 


APPROVED:  FRA1JK  W.  HAYES, 

Assistant  Attorney  General. 


Attorney  General 


ELECTION:  A.  Under  section  10*78  if  candidate/^  whose  name  is  written 

In  receives  more  votes  than  the  printed  name  of  the  other 
candidate,  the  candidate  whose  name  is  written  in  is 
legally  elected. 

B.  Judges  of  the  primary  have  no  authority  to  write  name  of 

candidate  whose  name  Is  not  printed  on  ballot  for  oommittee- 
July  31,  1934.  or  committeewoman  and  hand 
same  to  voter. 


Miss  Josephine  Howell 
County  Clerk 
Vernon  County 
Nevada,  Missouri 


Detvr  Miss  Howell: 

This  department  acknowledges  receipt  of  your  letter 
of  July  27th  pertaining  to  several  questions  and  requesting 
an  opinion  of  this  department.  Tour  letter  Is  as  follows: 

•A  candidate  for  Committeeman,  who  has  duly 
fllsd,  has  been  Informed  that  a good  many 
voters  In  his  precinct  are  going  to  scratoh 
his  name  and  write  in  another  name.  He  has 
requested  me  to  write  you  and  find  out  If 
the  other  man  did  receive  more  votes  than 
he, would  he  he  legally  eleoted.  He  would 
also  like  to  know  if  the  Judges  of  the  Primary 
have  any  authority  to  write  this  man's  name 
on  the  ballot  who  has  not  legally  filed. " 

Section  10278  H.  8.  Ho.  1929,  relates  to  the  method 
of  electing  committeemen  and  commit tee women  and  Is  as  follows: 

"At  the  August  primary  each  voter  may  write 
in  the  space  left  on  the  ballot  for  that 
purpose  the  names  of  a man  and  a woman, 
qualified  electors  of  the  preolnct,  or  voting 
district  as  the  oase  may  be,  for  committeemen 
for  suoh  township,  or  voting  district,  and 
the  man  and  the  woman  receiving  the  highest 
number  of  votes  In  such  township,  or  election 
district,  shall  be  the  members  of  the  party 
committee  of  the  county,  or  In  the  oase  of  a 
city  not  within  the  county,  of  the  city  of 
wnlch  such  voting  precinct,  or  district  is  a 
part:  Provided,  tnat  any  qualified  elector  In 
>.ay  such  voting  precinct  or  district  may  nave 
his  or  i.er  name  printed  on  the  primary  ballot, 
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or  party  ticket  on  which  he  or  she  nay  desire 
to  beoone  a candidate  for  coaml tteesan  or 
oomnltteewoman  by  complying  with  the  prowl si one 
of  seotlon  10237  R.  S.  1929.* 

By  this  section  you  will  note  that  If  no  parties  fils 
for  conaltteecuen  or  conaltteewoaen,  the  voters  nay  elect  by 
writing  In  the  aaaes.  Under  the  1;  et  proviso  a candidate  for 
oonnltteenan  or  oomaltteewonan  nay  have  the  nans  printed  on  the 
prlm.ry  c allot  If  Seotlon  10237  dealing  with  the  meaner  of 
filing  a declaration  is  compiled  with.  Under  the  elreuastances 
which  you  present,  one  candidates  naae  being  printed  on  the 
ballot  the  other  a candidate  who  is  requesting  voters  to  write 
la  his  name,  if  the  candidate  desires  his  naae  to  be  written 
In  receives  mors  votes  than  the  candidate  whose  naae  Is  printed 
on  the  ballot,  the  candidate  whose  naae  has  been  written  In 
will  be  legally  elected.  The  priaary  election  Is  for  the  selection 
of  party  nominees  out  In  the  case  of  coaaltteeaen  and  committee- 
woaen  It  Is  a final  or  general  election. 

In  the  decision  of  Ousley  vs.  Powell,  12  8.  1.  (2d)  p. 

102,  the  Court  held  that  the  manner  of  voting  In  the  situation 
which  you  present  should  be  carried  out  as  follows: 

••  • • Those  cases  sustain  appellant's  position, 
but  our  statute  and  controlling  decisions  of  our 
8upreae  Court  establish  a different  rule  In  this 
state.  Seotlon  4878,  8tat.  1919,  provides  as 
follows:  'If  a ballot  should  be  found  to  oontaln 
a greater  number  of  names  for  any  office  than 
the  number  of  persons  required  to  fill  such  office, 
it  shall  be  considered  as  fr audulent  as  to  the 
whole  of  the  names  designated  to  fill  euch  of floe, 
but  no  further,  but  no  ballot  shall  be  considered 
fraudulent  for  containing  a less  number  of  names 
than  are  authorized  to  e Inserted.'  This  section 
Is  found  In  the  general  election  law,  ohapter  3C, 
artl.  8,  entitled  'ballots.  Voting  and  Returns.' 

In  the  same  article,  section  4895  provides:  'The 
provisions  of  this  artlcls  shall  apply  to  all  the 
eleotlon  precincts  In  this  state.'  There  Is  no 
apeolflc  provision  in  the  statute  governing  con- 
tests of  eleotlon  to  office  In  cities  of  the  fourth 
class.  Section  4696,  Stat.  1919,  gives  the  circuit 
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court  jurlsldction  In  cases  of  contested  •lec- 
tions for  oounty  and  municipal  offices,  and, 
since  there  la  no  separate  provision  applying 
to  cities  of  the  fourth  class.  It  follows  that 
the  general  provisions  of  law  applicable  to 
oounty  offices  also  apply  to  offices  of  cities 
of  this  class,  *nd  we  are  olearly  of  the  opinion 
that  section  4878,  supra,  applies  to  a baliot 
cast  for  an  officer  of  a city  of  ths  fourth 
class.  This  statute  expressly  provides  that, 
if  a oallot  is  founu  to  contain  a greater  num- 
ber of  names  for  any  office  than  Is  required 
to  fill  the  office.  It  shall  be  oonsldsrsd 
fraudulent  as  to  that  office.  This  means,  of 
oourss,  that  It  cannot  be  counted  for  either  of 
ths  parties,  no  matter  how  ol early  the  condition 
of  the  ballot  night  Indicate  the  intention  of 
the  voter,  then  a statute  provides  what  re- 
sults shall  fo  low  a failure  to  cov.pl y with  Its 
terns,  It  Is  mandatory  and  oust  be  obeyed. 

Hossefall  v.  School  District,  143  Ho.  App.  541, 

545,  546,  138  8.  I.  33.*  • • •• 

You  further  Inquire  whether  or  not  the  judges  of  primary 
have  authority  to  write  the  unprinted  naae  on  the  ballot.  The 
object  sought  to  be  attained  In  deotlon  10357  which  Is  as  follows: 

■The  name  of  no  candidate  shall  be  printed  upon 
any  offlolal  ballot  at  any  prlnary  election 
unless  at  least  sixty  days  prior  to  suoh  pr 
vary  a written  declaration  shall  have  been  filed 
by  the  candidate,  as  provided  In  this  article, 
stating  his  full  nans,  residence,  office  for 
which  he  proposes  as  a candidate,  the  party  upon 
whose  tloket  he  is  to  be  a oandldate,  that  If 
nominated  nd  elected  to  such  office  he  will 
qualify,  and  such  declaration  shall  be  In  sub- 
stantially the  following  fora: 

I,  the  undersigned,  a resident  and  qualified 
eleotor  of  the  ( precinct  of  the  town  of 

),  or  l the_ ;)reclnct  of  the 

ward  of  t£t  city  of  ) . county  of 

and  state  of  Missouri?,  do  announce  ayaelf  a 

candidate  for  the  office  of  on  the 

ticket,  to  be  voted  for  at  Tie  pfldhry  elftntOT 
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to  be  held  on  the  first  Tuesday  in  August 
. and  I further  deolare  that  If 
nominated  and  eleoted  to  such  office  I will 
qualify. 

(signed) • 

was  for  a candidate  to  ooaply  with  the  section  and  thereby  hare 
hie  a&ne  printed  on  the  ballot.  If  a candidate  has  not  compiled 
with  the  aeotlon  he  le  not  entitled  to  have  hie  nane  printed  on 
the  ballot  nor  oan  the  judges  legally  write  hie  nane  on  the 
ballot  and  hand  the  sane  to  the  voter.  It  nuet  be  left  to  the 
discretion  of  the  voter,  who  If  he  desires  to  write  in  a nane, 
nuet  scratch  the  printed  n&«ae  on  the  ballot. 


Respectfully  eubnltted. 


OLLIVER  W.  MOLES, 

Assistant  Attorney  General. 


APPROVED: 


kot  MoKITTRICK, 
Attorney  General. 


OH:  MM 


/ 


GAME  & FISH:  Signers  on  petition  may  mice  formal  application 
and  withdraw  their  names  from  petition  before 
action  has  been  taken  on  same. 

• to  -> 


October  18,  1934. 


Miss  Josephine  Howell, 
Clerk  of  County  court, 
Vernon  County, 

Nevada,  Missouri. 


Dear  Madam: 


This  department  acknowledges  receipt  of  your  letter 
of  October  15,  which  is  as  follows: 

"The  county  court  has  instructed  the  under- 
signed to  write  you  and  present  to  you  a 
question  which  is  now  before  the  county  court 
of  Vernon  county,  Missouri. 

In  pursuance  of  the  provisions  of  section  8246, 

H.S.  mo.  1929,  a petition  was  filed  on  August 
22nd,  containing  144  names  of  householders  in 
Vernon  County,  Missouri,  being  more  than  suf- 
ficient to  place  the  Question  of  closed  season 
for  quails  before  the  voters  of  Vernon  County 
at  the  next  general  election.  Subseouently,  and 
on  October  11th,  a petition  was  filed  by  54  of 
the  petitioners  on  the  other  petition,  asking 
that  their  names  be  withdrawn  from  the  original 
petition.  If  this  were  done,  it  would  leave 
less  than  a sufficient  number  of  names  on  the 
original  petition  to  place  the  Question  on  the 
ballots.  At  the  time  of  the  filing  of  the  sec- 
ond petition  on  October  11th,  the  county  court 
had  taken  no  official  action  upon  the  original 
petition  whatsoever  and  had  made  no  order  re- 
quiring the  question  to  be  presented  at  the  next 
general  election  or  that  ballots  be  printed 
therefore. 

The  county  court  would  now  like  to  know  whether 
they  have  a legal  right  to  withdraw  the  54  names 
presented  on  the  withdrawal  petition  from  the 
original  petition,  and  if  they  do  so  withdraw 
said  names  and  the  original  then  stands  without 
sufficient  names,  should  they  make  a court  order 
so  finding  said  original  petition  to  be  without 
sufficient  names  or  should  they  disregard  it 
altogether?" 
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We  assume  that  the  petition  in  question  whioh  was  filed 
with  the  County  Court  was  an  attempt  to  comply  with  Section 
8246,  R.S.  Mo.  1929,  which  is  as  follows: 

"*****I\rovided,  that  upon  the  filing 
of  a petition  signed  by  one  hundred 
or  more  householders  of  any  county 
and  presented  to  the  county  court  at 
any  regular  or  special  term  thereof 
more  than  thirty  days  before  any  gen- 
eral election  to  be  had  and  held  in 
said  county,  it  shall  be  the  duty  of 
the  county  court  to  order  the  question 
as  to  whether  or  not  there  should  be  a 
closed  season  upon  quail  for  the  next 
two  years  in  their  said  county  submitted 
to  the  Qualified  voters,  to  be  voted 
on  by  them  at  the  next  election.  Upon 
the  receiving  of  such  petition  it  shall 
be  the  duty  of  the  county  court  to 
make  the  order  as  herein  recited,  and 
the  county  cleric  shall  see  that  there 
is  printed  upon  all  the  ballots  to  be 

voted  at  the  next  election  the  following 
******* 

This  portion  of  the  statute  has  been  declared  to  be 
constitutional  by  the  Supreme  Court  in  the  case  of  State  v. 
Ward,  328  Mo.  658;  however,  as  this  has  no  bearing  on  the  Ques- 
tion, we  will  not  quote  same  here. 

The  word  "petition"  as  used  in  Section  8246,  supra,  is 
defined  in  that  sense  in  the  case  of  State  ex  rel.  v.  Tullook, 
108  Mo.  App.  l.c.  34,  as  follows: 

* "A  formal  request,  written  or  printed 
and  signed  by  one  or  many,  preferred  to 
a person  in  authority  or  to  a legisla- 
tive or  administrative  body,  asking  for 
the  bestowal  of  some  benefit  or  privilege, 
the  concession  or  restoration  of  a right, 
the  redress  of  a grievance,  or  such  other 
special  action  as  the  applicants  desire*" 

Standard  Dictionary. 

"A  legal  lexicographer  thus  defines  the 
word:  * A written  address,  embodying  an 
application  or  prayer  from  the  person  or 
persons  preferring  it,  to  the  power,  body, 
or  person  to  whom  it  is  presented,  for  the 
exercise  of  his  or  their  authority  in  the 
redress  of  some  wrong,  or  the  grant  of  some 
favor,  privilege  or  license.* 
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’An  application  made  to  a court 
ex  parte,  or  where  there  are  no 
parties  in  opposition,  praying  for 
the  exercise  of  the  Judicial  powers 
of  the  court  in  relation  to  some  matter 
which  is  not  the  subject  for  a suit  or 
action,  or  for  authority  to  do  some  act 
which  requires  the  sanction  of  the 
court;  a3  for  the  appointment  of  a 
guardian,  for  leave  to  sell  trust 
property,  etc.’  Black,  Law  Dictionary.” 

From  the  definitions  above  quoted,  the  names  on  a petition 
when  submitted  to  a court,  as  in  Section  8246,  supra,  constitute 
a prayer  for  the  exercise  of  the  duties  or  powers  of  the  court. 

The  petition  does  not  bind  the  court  unless  it  is  in  proper  fora, 
nor  are  the  parties  in  any  wise  bound  as  in  the  case  of  a con- 
tract or  the  signing  of  a promissory  note.  In  other  words,  there 
is  no  consideration  for  the  petitioners  signing  the  petition. 

There  is  nothing  in  the  statutes  of  Missouri  which  prevents 
persons  signing  a petition  in  the  nature  of  or  similar  to  the  one 
under  discussion  which  would  prevent  the  signers  from  withdrawing 
their  names.  In  the  case  of  State  v.  Rupert,  122  K.E.  39,  the 
court  said: 

"Unless  provided  otherwise  by 
statute,  the  electors  who  have  signed 
a petition  may  withdraw  their  names 
before  official  action  has  been  taken 
thereon.” 

In  the  oase  of  Dutten  v.  Hanover,  42  Ohio  215,  the  court 

said: 

"If  as  a result  of  the  withdrawal, 
the  petition  falls  to  contain  the 
requisite  number  of  names,  it  should 
be  dismissed.” 

In  the  case  of  State  ex  rel.  3esthues  v.  Sullivan,  283 
Mo.,  l.c.  592,  the  court  in  passing  upon  the  question  of  with- 
drawing names  from  a petition,  said: 

"After  the  time  for  filing  the  petitions 
had  expired,  and  after  the  petitions  had 
been  filed  with  the  Secretary  of  State, 
there  were  a number  of  the  signers  who 
indicated  their  purpose  to  withdraw  their 
names.  A few  had  so  indicated  before  the 
time  of  the  filing  had  expired.  These 
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These  Indications  were  in  response 
to  post  cards  sent  out  by  relator  and 
plaintifrs.  Of  the  former  there  were 
671;  of  the  latter,  5559.  The  former 
class  directed  their  card  to  the  Secre- 
tary of  State.  The  latter  authorized 
Westhues  and  Stood  to  withdraw  their 
names.  Such  is  the  situation  of  the 
attempted  withdrawals. 

To  our  mind  a single  proposition  elimin- 
ates both  classes  of  the  alleged  withdrawals. 

To  obviate  fraud  the  statute  (Sec.  6749, 

R.S.  1909)  requires  that  each  sheet  of  the 
petition  shall  be  verified  by  the  affidavit 
of  the  circulator  of  such  sheet  of  the 
petition,  in  which  affidavit  suoh  circulator 
shall  give  the  names  of  the  signers  thereon 
and  make  oath  that  they  signed  it  in  his 
presence  and  other  matters  named  in  the 
statute,  supra.  The  very  purpose  of  the 
statute  in  requiring  this  formality  was  to 
obviate  fraud.  To  get  off  of  such  a petition 
the  action  of  the  signer  should  be  at  least 
as  formal.  His  request  should  at  least 
be  verified  by  his  affidavit  before  some 
officer.  This  to  the  end  that  the  Secretary 
of  State  might  know  that  the  signature  to 
the  request  was  genuine.  A mere  postal  card 
or  letter  purporting  to  be  signed  by  a signer 
of  the  petition  is  not  sufficient.  Such  course 
would  open  wide  the  gates  for  fraud.  These 
alleged  withdrawals  cannot  be  considered. " 


CONCLUSION 


If  the  54  names  now  presented  to  the  County  court  on  a 
withdrawal  petition  have  formally  signified  their  desire  and  in- 
tention of  withdrawing  from  the  original  petition,  it  is  the  opinion 
of  this  department  that  said  petitioners  can,  in  the  manner  as 
aforesaid,  withdraw  their  names,  and  as  stated  in  the  above  cita- 
tion, if  the  petition  then  lacks  the  required  number  of  names,  it 
can  be  dismissed  by  the  county  Court. 


Respectfully  submitted. 


APPROVED: 


0LT  IV2R  T.  NOEEN, 
Assistant  Attorney  General 


tiOY  I/.cltlf TRICK, 

Attorney  Gdneral 
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circuit  CLERK:  Salary  of  Circuit  Clerk  of  Polk  County  for  iast 
two  years  should  be  computed  as  to  population  on  presidential  vote 
of  general  election  of  1932. 


Hon.  Jesse  House, 

Clerk  of  Circuit  Court, 
Bolivar,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
December  21,  1934,  wherein  you  request  an  opinion  as  to  the 
following: 


"Is  Circuit  Clerk  of  Polk  County, 
a question  has  arisen  whether  or 
not  I should  be  paid  a salary 
until  the  expiration  of  my  present 
term,  December  21,  1934,  on  a 
basis  of  population  computed  on  the 
presidential  vote  of  1928,  or 
should  it  be  for  1932?" 

Section  11786,  Laws  of  Mo.  1933,  page  369 
provides  in  part  as  follows: 

"Provided  further,  that,  until  the 
expiration  of  their  present  terms 
of  office,  the  persons  holding  the 
offices  of  Circuit  Clerks  shall  be 
paid  in  the  same  manner  and  to  the 
same  extent  as  now  provided  by  law." 

We  construe  this  provision  to  refer  to  the  old  section 
namely.  Sec.  11786,  R.S.  Mo.  1929,  the  pertinent  part  of  which 
is  as  follows: 


"Provided  further,  the  provisions  of 
this  section  shall  not  apply  to  any 
county  which  now  contains  of  may 
hereafter  contain  a city  of  75,000 
inhabitants  or  more,  or  to  any  county 
which  now  contains  or  may  hereafter 
contain  80,000  inhabitants  and  less 
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Hon.  Jesse  House 


than  150,000  inhabitants,  in  which 
circuit  court  is  held  in  two  or  more 
places  in  said  county;  for  the  purpose 
of  this  section  the  population  of  any 
county  shall  be  determined  by  multi- 
plying by  five  the  total  number  of 
votes  cast  in  such  oounty  at  the  last 
presidential  election  prior  to  the 
time  of  such  determination:  ***" 

As  to  the  question  of  whether  or  not  the  population  should 
be  computed  on  the  presidential  rote  of  1928  or  1932,  we  are 
assuming  that  you  were  elected  in  1930,  which  is  termed  the  "off 
year". 


This  question  was  before  the  Supreme  Court  in  the  case 
of  State  ex  rel.  Moss  v.  Hamilton,  303  Mo.  302,  wherein  the 
Court  said  (l.c.  313-315): 


"Relator’s  term  began  on  January  1, 

1919,  and  ended  on  December  31,  1922. 

No  law  was  passed  between  those  dates 
which  increased  his  salary.  The  whole 
difficulty,  if  there  be  difficulty  in 
the  case,  arises  out  of  the  fact  that 
clerks  of  circuit  courts  are  not  elected 
at  Presidential  elections,  but  at  what 
we  call  the  off-year  elections,  whilst 
the  Act  of  1915  fixed  the  mettod  of 
determining  the  salary  by  Presidential 
election  dates  and  data.  Were  our 
circuit  clerics  elected  in  Presidential 
years,  there  would  not  be  before  us  the 
peculiar  and  rather  difficult  question 
we  have  in  the  Instant  case.  This  Act 
of  1915  was  in  effect  when  relator  was 
elected.  Under  it  relator’s  salary  was 
fixed  for  his  whole  term,  but  not  in 
named  dollars  and  cents  for  the  whole 
term.  The  effect  of  this  Act  of  1915, 
was  to  say  to  relator,  your  salary  shall 
be  determined  upon  the  Presidential  rote 
of  1916,  until  there  is  another  Presidential 
election,  at  which  time  your  county  may  be 
in  a lower  or  a higher  class,  according  to 
the  population  indicated  by  the  presidential 
vote.  The  salary,  in  amount,  was  fixed 
by  law  as  to  relator’s  office  in  any  event . 
If  his  county  was  not  subjected  to  a change 
of  class,  his  salary  was  not  changed.  If 
his  county  (by  a decreased  population) 
dropped  to  a lower  class,  his  salary  was 
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fixed,  and  was  fixed  before  his  election, 
although  the  change  of  class  might  give 
him  a different  amount.  So  too  if  his 
county  increased  in  population  and  thereby 
passed  to  a higher  class,  the  existing 
law  (that  in  force  at  the  time  of  his 
election)  fixed  for  him  a salary.  True 
it  was  higher,  but  it  was  definitely  fixed 
at  the  date  of  his  election.  If  the  Act 
of  1915  had  said  that  the  Circuit  clerk 
of  Crawford  County  elected  in  1916  shall 
receive  £1600  per  year  for  the  first  two 
years,  and  £1950  per  year  for  the  last  two 
years  of  the  term,  there  would  be  no 
question.  Sec.  8 of  Article  14  of  the 
Constitution  could  not  be  Invoked,  because 
the  salary  would  not  be  either  Increased 
or  decreased  during  the  term.  To  my  mind 
the  Act  of  1915  as  it  now  stands  is  no 
nearer  a violation  of  section  8 of  Article 
14  of  the  Constitution,  than  the  supposed 
law.  The  law-makers  knew  the  presidential 
election  years,  and  with  this  knowledge 
classified  the  counties  as  to  salaries,  and 
provided  that  such  salaries  should  be  deter- 
mined by  the  last  previous  Presidential 
vote.  The  salary  of  each  class  was  fixed,  and, 
as  said,  no  subsequent  law  has  changed  the 
fixed  salaries.  The  mere  fact  that  a county 
passed  from  one  class  to  the  other  does  not 
deprive  the  holder  of  the  office  of  the 
salary  fixed  by  law,  and  fixod,  too,  at  a 
time  long  prior  to  relator’s  election.  In 
our  judgment  Section  6 of  .Article  14  of 
the  Constitution  does  not  preclude  a recovery 
for  relator*  This  because  his  salary  was 
fixed  by  law  before  his  election,  and  no  law 
since  enacted  has  changed  it,  except  as  we 
may  hereafter  note.  The  cases  cited  have 
no  application  to  this  state  of  facts.  The 
exact  Question  has  never  been  ruled  before. 

There  is  same  language  in  King  v.  Texas  County, 
supra,  which  might  be  construed  to  be  in  support 
of  this  ruling,  but  the  question  was  not 
scuarely  at  issue  in  that  case.” 


CONCLUSION 


In  view  of  the  above  decision,  it  is  the  opinion  of  this 
department  that  the  salary  of  your  office  for  the  last  two  years 
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should  be  computed  as  to  the  population,  based  on  $he  Presi- 
dential vote  of  the  general  election  of  1932. 


Respectfully  submitted. 


OLLIVER  V,'.  NOLEN, 
Assistant  Attorney  General. 


APPROVED: 


fcOY  Mei'ITTRICK, 
Attorney  General. 
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COUNT!  TREASURER: 


In  view  of  Section  12132a,  Laws  1933 > 
page  338,  merging  office  of  county 
treasurer  and  county  collector  in 
certain  counties,  where  county  treasurer 
before  end  of  term  runs  for  and  is  elected 
to  office  of  county  collector,  he  must 
resign  as  said  treasurer  when  he  qualifies 
and  takes  office  as  collector* 


FILED 


January  12th,  1934* 


c7 


Mr.  E.  C.  Hutchison, 

County  Treasurer, 

Vienna,  Missouri* 

Dear  Mr.  Hutohison:- 

We  hare  your  letter  of  October  19,  1933,  in  which  is 
contained  a request  far  an  opinion  as  follows: 

”Relatlre  to  the  merging  of  the  County  Treasurer, 
and  Collectors  office,  at  the  expiration  of  the  present 
treasurer  term  December  31,  1936,  in  case  County  Treasurer 
should  rim  fbr  the  office  of  Collector  in  the  year  1934, 
and  receive  the  nomination  and  be  elected  at  the  General 
Election  in  November  1934,  at  what  time  would  he  have  to 
resign  the  Treasurer’s  office  to  asstae  the  duties  of  the 
Collector?" 


Section  12132a,  Laws  of  1933,  page  338,  provides  as 

follows: 

"Sec*  12132a.  COLLECTOR  TO  ACT  AS  TREASURER.-  On 

and  after  the  expizatlon  of  the  ten  of  office  of  the 
county  treasurer  on  the  31st  day  of  December,  1936,  in 
all  counties  of  this  state  whioh  now  or  hereafter  have  a 
population  of  less  than  40,000  inhabitants  according  to  the 
last  deeinnlal  United  States  oensus  and  not  under  township 
organization,  the  county  collector  shall  take  over  all  the 
duties  now  performed  by  the  county  treasurer  and  such 
collector  shall  be  county  collector  and  ex  officio  county 
treasurer  and  shall  perform  any  and  all  duties  now  devolving 
upon  the  county  oollectar  and  county  treasurer*  Such  collector 
shall  aot  as  ex  officio  treasurer  aid  perform  the  duties 
attached  thereto  with  no  additional  remuneration  other  than 
such  moneys  as  are  allowed  by  law  for  his  services  as  county 
collector,  and  he  shall  not  be  required  to  give  any  bond 
other  than  the  bond  given  as  .county  collector.  All  duties  and 
obligations  now  imposed  by  law  upon  county  treasurers  in 
counties  having  a population  of  less  than  40,000  inhabitants 
according  to  the  last  decennial  United  States  census  are  hereby 
set  over  and  made  a part  of  the  duties  and  obligations  cf  the 
ex  officio  county  treasurer  as  provided  for  in  section  12132a." 
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We  construe  the  above  section  to  mean  that  such 
law  as  is  provided  therein  shall  go  into  effect  on  December 
31,  1936,  and  not  before.  It  may  be  argued  that  the  law  is 
to  come  into  effect  on  the  happening  of  the  contingency  of  the 
present  county  treasurer  ending  his  personal  term  by  death, 
resignation  or  otherwise,  but  we  do  not  so  regard  the  meaning. 

The  limitation  set  by  the  date  above  mentioned  must  be  considered 
sinoe  it  is  a well  settled  principle  of  law  in  this  state  that  in 
construing  a statute,  effect  must  be  given  to  every  word,  clause 
and  sentence  within  such  statute;  and  that  no  part  * all  be 
considered  meaningless. 

In  the  oase  of  Ex  parte  Andrews,  18  S.W.  (2nd),  580, 
the  oourt  at  page  582  stated: 

"The  legislative  intention  is  to  be 
ascertained  from  the  words  used  in  a statute. 

Another  rule  of  construction  is  that  effeot  is 
to  be  given  to  every  word,  olause  and  sentenoe 
within  a statute.  Hannibal  Trust  Co.,  Executor, 
vs.  Elzea,  et  el.,  315  Mo.  485,  286  S.W.  371." 

Further,  in  the  case  of  Cook  vs.  Sears,  Roebuck  A Co., 
51  S.  W.  (2nd)  134,  the  court  at  page  135  stated: 

"In  considering  this  statute  as  amended 
we  are  bound  to  give  effeot  to  all  the  provisions 
thereof  end  so  to  rule,  if  possible,  that  no  part 
is  destroyed  or  made  meaningless  by  the  construction 
of  other  parts.  (State  ex  rel  vs.  Offutt,  223  Mo.  A. 

1172,  26  S.  W.  (2nd)  1.0.  831),"  etc. 

In  view  of  the  above,  therefore,  the  offices  at  county 
treasurer  and  county  collector  are  to  be  separate  and  distlnot 
county  offices  until  Deoember  31,  1936. 

Article  II,  Section  19,  of  the  Constitution  of  Missouri 
provides  as  follows: 

"That  no  person  who  is  now  or  may  hereafter 
become  a collector  or  receiver  of  publlo  money  or 
assistant  or  deputy  of  such  collector  or  receiver, 
shaL  1 be  eligible  to  any  offioe  of  trust  or  profit 
in  the  state  of  Missouri  under  the  laws  thereof,  or 
of  any  municipality  therein,  until  he  shall  have 
accounted  for  and  paid  over  all  the  publlo  money  for 
which  he  may  be  accountable." 
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The  above  section  of  ths  Constitution,  of  oourse , 
makes  It  Impossible  for  a county  treasurer  under  our  present 
laws  to  9>  Into  offloe  as  oounty  collector  until  he  has  resigned 
his  offloe  as  oounty  treasurer.  The  question  as  to  when  such 
resignation  and  accounting  must  take  plaos  now  arises.  The 
Supreme  Court  of  Missouri  sitting  In  Bano,  all  the  judges  con- 
curring, has  construed  the  word  "eligible"  In  the  above  section 
to  refer  not  to  the  time  of  eleotion  or  appointment  but  to  the 
time  of  the  aotual  qualification  and  taking  of  offloe. 

The  deolslon  above  referred  to  was  In  the  oase  of 
State  ex  Inf.  Major  vs.  Breuer,  235  Mo.  240,  138  3.  W.  515.  We 
quote  ths  ooneurrlng  opinion  of  Valllant,  C.  J, , at  page  250, 
whloh  sustains  the  view  above  expressed: 

"Valllant,  C.  J.-  The  word  'eligible  * in  reference 
to  a candidate  for  a public  offloe.  Is  not  always  used  by 
law-writers  with  the  preelsa  point  In  view  that  Is 
presented  by  the  learned  oounsel  for  the  r elator  In  this 
case,  that  la,  whether  It  means  eligible  at  the  date  of 
the  election  or  appointment,  or  at  the  date  of  taking 
possession  of  the  offloe.  It  may  sometimes  be  used  In 
referenoe  to  the  one  date  and  sometimes  to  the  other  and 
whether  the  referenoe  Is  to  the  one  cr  the  other  deperil  s 
on  the  context  and  on  the  eubjeot;  In  view  of  the  oantex* 

In  whloh  the  so rd  'eligible*  Is  used  In  seotlon  19  of  artlole 
2 of  the  Constitution  and  of  the  particular  subjeot  to  which 
It  relates,  I am  satisfied  that  It  refers  to  the  date  that 
the  candidate  Is  to  take  possession  of  the  office. 

"Therefore,  1 concur  In  the  conclusion  that  the 
ouster  should  be  denied.  Lamm,  Woodson,  Craves,  Ferries 
and  Brown,  J.  J.,  con our  In  this  opinion." 


We  are  therefore  of  the  opinion  that  the  county  treasurer 
having  been  eleoted  county  oolleotor  need  resign  as  oounty  treasurer 
only  on  his  aotual  qualification  and  taking  of  offloe  as  such  county 
oolleotor. 

Very  truly  yours, 

CHARLES  M.  HOWELL,  Jr., 

Assistant  Attorney-General. 

Approved : 


Attorney-General. 
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February  14,  1934 


Hon,  Peter  H.  liuck 
Iroeeoutinc  Attorney 
3te*  Genevieve  County 
3te.  Genevieve,  Mo* 

Door  Sir: 


ie  acknowledge  receipt  of  you r letter  in  which  you  state 
an  inquiry  8©  follows: 


“Inclosed  find  a blank  fora,  used 
by  our  County  Collector,  ninthly, 
when  ho  pays  collected  school  money 
to  our  County  Tree surer, 

/ill  you  kindly  give  us  the  opinion 
of  your  eloper  t*aar,t,  on  the  following 
question,  to  wit-: 

Is  it  the  duty  of  the  Collector  or 
of  the  Treasurer,  to  asks  the  apportion- 
ment of  said  money,  to  the  “Building”, 
“Contingent*  sad  "Teachers"  funds? 

The  question  is  raised  beeause  there 
is  considerable  work  attached  to  aake 
the  apportionment  anon#  the  different 
funds.” 


I. 


It  is  nei ther  the  duty  of  the  Collector  of 
TTgucTy  avenue  ®r  TKS'  Uou surer  to"” 
apportion  school"* aoney'o  of  n school  d foTrl c t . 


Hon*  ieter  H.  Ruck 


February  14,  1954 
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:eotion  9214,  R.  3*  Mo*  1929  provides  as  follows: 


'’The  board  of  directors  of  each 
district  shall,  on  or  before  the  fifteenth 
d ay  of  May  of  each  veer,  forward  to 
the  county  olerk  en  estimate  of  the 
amount  of  funds  neeese^ry  to  sustain 
the  schools  of  their  district  for  the 
time  re  tired  by  lav,  or,  when  a lonrer 
torsi  has  been  ordered  by  the  annual 
meeting,  for  the  time  thus  decided 
upon,  together  with  such  other  amount 
for  purchasing  sits,  arc at inf  build- 
ings or  meeting  bonaed  indebtedness, 
and  interest  on  s as,  ns  nay  have  been 
legally  ordered  in  such  estimate, 
at© ting  clearly  the  amount  decried  neces- 
sary for  each  fund,  and  the  rate  re- 
quired to  raieo  said  amount*" 


It  is  very  apparent  from  the  shore  statutory  provision 
that  it  is  the  duty  of  the  various  Boards  of  Directors  of  school 
districts  to  furnish  the  county  olerk  of  their  county  an  estimate 
of  the  amount  of  funds  neoessery  to  sustain  their  school,  including 
the  estimate  for  s building  fund*  action  9261,  R*  3*  Mo*  1929 
provides  as  follows: 


"On  receipt  of  the  estimates  of  the 
various  districts,  the  county  clerk 
shall  proceed  to  assess  the  amount 
so  returned  on  ©11  texeble  property, 
real  and  personal,  in  said  district, 
as  shown  by  the  last  annual  assess- 
ment for  state  end  acunty  purposes, 
including  all  statements  of  merchants 
in  each  district  of  the  amount  of 
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goods,  wares  end  merchandise  owned 
by  them  anA  taxable  for  at? to  and 
county  purposes;  PROVIDED,  that  the 
levy  thus  extended  shall  not  exeeed 
in  any  one  year  as  follows;  for 
building  purposes,  one  per  centum 
In  town  school  districts,  and  not 
mors  than  sixty-five  cents  on  the 
ore  hundred  dollars  in  other  dis- 
tricts; for  school  purposes,  one 
per  centum  in  town  school  districts, 
and  not  more  than  sixty-five  cents 
on  the  one  hundred  dollars  in  other 
districts;  for  sinking  fund,  forty 
cents  cm  the  one  hundred  dollars* 
valuation,  r>nd  a sufficient  amount 
to  pay  Interest  on  bonded  indebted- 
ness; ell  cf  which  shall  be  ex- 
tended by  the  county  clerk  upon  the 
general  tax  books  of  the  county  for 
said  year  in  separate  columns  arranged 
for  that  purpose;  and  the  eousty  clerks 
shall  list  the  Bosses  of  all  persons 
owning  sny  personal  property  who  do 
not  reside  In  any  school  district, 
and  the  value  thereof;  also,  list  all 
lands  and  town  lots  in  *.ny  territory 
not  organized  Into  a school  district, 
and  shnll  levy  a tax  of  forty  cents 
on  the  one  hundred  dollars*  valuation 
on  all  such  taxable  property,  said 
taxes  to  be  collected  as  other  t-xos 
aind  distributed  ss  provided  In  section 
92C7;  and  it  shell  be  the  duty  of  the 
county  assessor  in  listing  property 
to  take  the  number  of  the  school  dis- 
trict in  which  said  taxpayer  resides 
at  the  time  of  soaking  his  list,  to  be 
by  him  marked  on  said  list,  a ml  also 
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cm  tho  personal  ecccaonont  book.  In 
columns  provided  far  that  purpose." 


It  is  the  duty  of  the  oounty  dark  to  extend  upon  the 
general  tux  books  of  the  oounty  for  tho  year  in  question  In 
aouarr te  goltraca  arranged  for  that  purpose,  Teoohers  /unde,  In- 
cident 1 unds  *.nd  Building  Funds.  The  tax  books  ore  certified 
to  the  oounty  oolleotar  by  the  olsrk  and  reoeipted  for  by  the 
oolleetor  and  It  Is  his  duty  only  to  oollsot  tho  tax  and  pay  It 
out  to  the  proper  authorities  as  collected  by  him.  motion  9312, 
R.  3#  *o.  1929  provides  In  port  as  follows! 


'’The  treasurer  shall  open  an  account 
for  so oh  fund  specified  In  this  soot Ion, 
and  all  moneys  received  from  the  state, 
oounty  and  township  funds,  and  nil 
moneys  derived  from  the  taxation  for 
teachers*  wages,  end  ell  tuition  fees, 
shall  be  placed  to  the  credit  of  the 
"teachers*  fundi"  the  noney  derived 
from  taxation  for  Incidental  expenses 
shall  be  credited  to  the  'incidental 
fundi"  all  money  derived  from  taxation 
for  building  purposes,  fron  the  sols 
of  school  site,  sehoolhouse  or  sohool 
furniture,  from  lnsur  noe,  from  sale 
of  bonds,  from  sinking  fund  end  In* 
terent,  shell  be  placed  to  the  orodlt  of 
the  'building  fund j"  and  ell  moneys  not 
herein  specified  th  t now  belong  to  any 
sohool  district,  or  th  t may  here  f ter 
be  received  by  such  sohool  district, 
shall  be  plaood  to  the  oredlt  of  the 
" teachers*  fund"  of  such  sohool  district. 
Ho  tren surer  shall  honor  any  warrant  un- 
less It  be  in  the  proper  form  and  upon 
the  appropriate  fund;  and  each  and  ovary 
warrant  shall  be  paid  from  its  approp- 
riate fund,  and  no  partial  payment  shall 
be  or. da  upon  any  school  warrant,  nor 
shall  any  Interest  be  pid  upon  any  such 
warrant! " 
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It  appenrs  from  the  Motion  lest  oi tad  that  the  oounty 
tro usurer  opens  nn  account  for  each  fund  specified  In  said  section, 
namely,  Teacher*  'und,  Incidental  '"‘und,  and  Building  Fund  for  all 
moneys  received  by  Mu.  and  further  directs  whet  ha  shell  place  in 
the  various  funds  therein  asset* 

It  is,  therefore,  the  conclusion  of  this  department  that 
neither  the  oounty  collector  of  revenue  nor  the  oounty  treasurer 
apportions  noaeye  of  the  school  districts  eoalnr  to  them  by  reason 
of  tr.xes  assessed  Mgalnst  reel  and  personal  property,  but  oerely 
handles  sene  sc  It  cases  to  then,  es  Indicate!  by  the  tax  books 
node  by  the  oour  vy  clerk. 


Vory  truly  your?. 


. rt. 

aaistunt  .^ttornuy  Guiiorel 


\?)RfT*Di 


Attorney  Genercl 


PENITENTIARY: 


Director ’3  right  and  duties  relative  to 
convicts  used  as  servants  in  official  reside.:c& 


, . ? 1 

d? 
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;on.  S.  B.  Hunter 
Director 

Department  of  enal  Institutions 
Jefferson  City,  Missouri 


Dear  .ir . isunter  : 


Phis  is  to  acknowledge  yo  r letter  of  r cent  date  as 

follows: 


"Section  8337,  Hevised  .statutes  of  Missouri, 
1 29,  unaer  the  heading  of  "Rights,  powers 
privileges  of  Director',  reads  as  follows: 

•The  director  of  penal  institutions 
shall  have  and  exercise  all  the  rights, 
powers,  ana  orlvileges  with  reference 
to  the  residence  provided  for  the  warden 
of  the  H 8 80  ■ rl  Dtate  Penitentiary,  and 
the  employment  of  prisoners  therein, 
heretofore  by  law  ^ranted  to  and  con- 
ferred upon  said  warden  with  reference 
thereto. * 

tie  should  be  pleased  to  have  you  advise  us 
as  to  what  are  the  'rights,  powers,  and 
privileges  with  reference  to  the  residence 
provided  for  the  warden  of  the  Missouri 
otate  Penitentiary,  and  the  employment  of 
prisoners  therein,  heretofore  by  law  grant- 
ed to  and  conferred  upon  a^id  warden  with 
reference  thereto'." 


uefore  answering  your  requ-st  for  &n  opinion  we  wish  to 
preface  same  with  a brief  history  of  the  management  of  the  Peni- 
tentiary so  as  to  afford  a b ckground  to  .Section  8337,  R.  S.  Do. 
1929  •’ 
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In  1919  the  law  relative  to  r.anagement  of  the  Penitentiary 
provided  for  a State  Prison  Board  consisting  of  three  members 
(article  16,  Chapter  111,  Section  12407 y . No  director  was  pro- 
vided for  in  1919  by  statute.  article  20,  Chapter  111,  h.  3.  Mo. 
1919,  provided  for  the  management,  control  and  direction  of  the 
Penitentiary  tinder  a state  Prison  'oard  (Section  12466  Ft.  o.  o. 
1919). 

Section  12467,  h.  s.  1919,  provided  in  part  as  follows: 

"The  warden  * w * ■+  * shall  be  appointed  by 
said  prison  board  * * * * * shall  receive 
as  full  compensation  for  his  services  the 
sum  of  * ->  * * * per  annum,  including  fuel 
and  lights*  and  shall  reside  within  the 
precincts  of  the  penitentiary  in  a house 
provided  for  that  purpose." 


In  1921,  Laws  of  Missouri,  1921,  page  548,  et  seq.,  the 
Legislature  provided  and  created  a department  to  be  known  as 
the  Department  of  Penal  Institutions  and  provided  that  the  penal 
institutions  be  under  the  control  and  management  of  a commission 
composed  of  five  members.  The  Governor  appointed  the  commission- 
ers and  designated  one  of  same  as  director,  and  "the  commissioner 
so  designated  shall  by  virtue  thereof  be  chairman  of  Bald  com  le- 
sion and  reside  and  have  hie  official  residence  in  a house  near 
the  Missouri  State  Penitentiary  now  provided  for  and  accupied 
by  the  warden  thereof."  This  appears  in  the  1929  statute  as 
Section  8317. 

In  1921,  present  Section  8337,  K.  S.  o.  1929,  was  enacted. 

In  193*  , LAWS  of  Missouri,  1933,  page  327,  Sections  8316, 
8317,  8318  and  8319,  R.  S.  'o.  1929,  were  repealed  and  four  new 
sections  enacted  in  lieu  thereof  to  be  known  as  t e same  sections. 

Section  3316,  daws  of  Missouri,  1933,  page  327,  provides: 

*****  The  Department  of  9enal  Insti- 
tutions shall  be  under  the  control  and 
management  of  a Commission  composed  of 

three  members,  *»»***»******." 
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Section  8317,  laws  of  -.issouri,  1933,  page  328,  provides 
in  part  as  follows: 

"immediately  after  the  taking  effect  of 
this  act  it  shall  be  the  duty  of  the 
iovernor  * - * - *,  to  appoint  three 
cor,  iasioner^  e e * * ».  The  Governor 
shall  designate  one  of  said  commissioners 
an  director  of  penal  institutions,  and  the 
commissioner  so  designated  shall  by  virtue 
thereof  be  chairman  of  said  commission 
an  reside  and  have  his  official  rosldence 
in  the  house  near  the  jilasourl  state  peni- 
tentiary. Etc." 


So  much,  then,  for  the  his tor j of  the  management  of  the 
Penitentiary. 


Prom  the  above  it  will  be  npted  that  prior  to  1921  the 
■enltentiary  was  under  the  control  of  a State  Prison  ^oard 
ano  the  warden  war  appointed  by  such  board.  The  warden  lived  in 
a residence  provided  for  that  purpose  and  wan  tilven  light  and 
fuel  therefor,  in  addition  to  his  salary.  Since  1921,  and  until 
1933,  the  Penitentiary  was  under  the  control  of  commissioners, 
five  in  number;  one  of  which  number  was  designated  as  iirector; 
the  birector  being  entitled  to  live  in  the  residence  theretofore 
provided  for  the  Warden.  In  1933  the  legislature  changed  the 
number  of  commissioners  from  rive  to  three;  making  no  change, 
however,  as  to  the  Director  so  far  as  the  official  residence 
was  concerned. 

Section  8397,  ft.  S.  ho.  1929,  which  was  Section  12473  in 
the  1919  statute  and  was  on  the  statute  books  when  the  warden's 
right  to  live  in  the  official  residence  was  divested  from  him, 
provides  in  part  as  fol  owa: 

■»  * * *;  but  nothing  in  this  article 
shall  be  construed  as  forbidding  the 
warden  ana  deputy  warden  from  using  con- 
victs as  servants  in  their  families,  sub- 
ject to  su£h  rules  as  nay  be  prescribed  oy 
the  board. 


This  statute  is  still  in  force  and  effect 
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In  1 *19  v. hen  the  warden  resided  in  the  official  residence 
he  was  thus  ^iver-  t^e  ure  of  convicts  as  servants.  Consequently, 
in  1921  when  the  director  was  permitted  by  the  legislature  to 
occupy  the  residence,  said  director  was  likewise  conferred  the 
privilege  enjoyed  then  by  the  warden,  namely,  that  of  the  right 
to  the  use  of  prisoners  In  the  residence,  and  Section  8337  h.  S. 
Mo.  1)29,  was  enacted  to  effect  such  arrangement . 

Section  8337,  h.  S.  to.  1929,  provides  for  two  things: 
first;  use  of  tne  residence  b>r  the  director,  and,  second:  employ- 
ment of  prisoner:  therein.  The  first  part  of  the  statute  reads: 

"The  director  of  the  penal  institutions 
shall  have  and  exercise  all  the  rights, 
powers,  and  privileges  with  reference  to 
the  residence  provided  for  the  warden 
of  the  Missouri  State  Penitentiary,  " 

Ana  the  second  part  rea~s: 

"ana  the  e ployment  of  prisoners  therein, 
heretofore  by  law  granted  to  and  conferred 
u on  said  warden  with  reference  thereto." 


The  "rights,  powers,  anu  privileges  with  reference  to  the 
residence"  that  tne  warden  theretofore  enjoyed  of  the  residence 
was  that  of  residing  therein  and  having  fuel  and  light  furnished 
to  him.  In  our  opinion,  the  director  now  has  those  same  rights, 
powers,  and  privileges.  m addition  thereto  the  appropriation 
act,  uaws  of  Missouri,  1933,  p.  103,  provides: 

"and  other  general  expense;  material  and 
supplies,  consisting  of  household  supplies. 

— Ktc." 


ihe  warden  formerly  enjoyed  the  use  of  convicts  <*e  servants 
in  the  official  residence  as  the  board  prescribed  bj  rules  and 
regulations  (Section  8397),  so  that  now  the  director  would  be 
entitled  to  the  use  of  such  as  servants  under  the  statute  as  pre- 
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scpiooa  by  the  rules  and  regulations  or  the  commissioners. 

course,  the  commiB si oners  may  not  prescribe  any  rule  or 
reflation  neither  may  the  director  enjoy  any  right  or  privile*# 

t'oniti?  f?ntrary«-£0  ^ statutes  l appropriation  luw)  or  the 
Constitution  or  the  eta te  of  Missouri. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney-General. 


APPROVED: 


HuY  McKjlT  ! RICK 

attorney-  eneral 


ELECTION  - When  three  hundred  or  less  vote  in  a precinct, 
four  judges  may  be  appointed  for  said  precinct 
instead  of  six. 


June  27,  1934.  ^ ^ J \ 


Honorable  Arthur  Huff 

Clerk  of  the  Iron  County  Court 

Ironton,  Missouri 


F i L l D 


Dear  Sir: 


This  department  acknowledges  receipt  of  your 
letter  of  June  34 , 1934.  Also  your  supplemental  letter 
of  June  26,  1934  relating  to  the  question  of  judges  in 
the  coming  primary  election.  Your  letter  is  as  follows: 

"We  are  doing  everything  possible 
to  cut  down  expenses  for  1934  in 
this  county,  and  we  are  wondering 
if  it  would  be  legal  to  use  only 
four  judges  in  the  coming  Primary 
and  General  Elections  Instead  of 
six,  especially  in  the  smaller  pre- 
cincts under  the  circumstances. 

Will  you  please  give  us  your  opinion 
in  the  matter. 

If  we  can  do  that  it  will  enable  us 
to  save  considerably. 

I am  writing  you  at  the  request  of 
our  County  Court,  and  I would  appreciate 
an  early  reply  as  Court  will  convene 
in  the  very  near  future  to  appoint  the 
judges  for  the  Primary." 


Section  10287,  R.  S.  Mo.  1929  provides  the  maimer 
of  appointing  judges  and  clerks  for  primary  elections,  and 
is  as  follows: 
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"The  Judges  and  clerks  for  primary 
eleotlons  held  under  this  article  shall 
be  appointed  In  the  same  manner,  and 
possess  the  same  qualifications  and 
consist  of  the  same  number  as  Judges 
and  clerks  of  general  elections  In 
this  state*  PROVIDED,  that  In  all 
counties  in  this  state  which  now  con- 
tain, or  hereafter  may  contain,  a 
city  of  not  less  than  one  hundred 
thousand  inhabitants  and  more  than 
four  hundred  thousand  Inhabitants, 
the  county  committee  of  each  political 
party  which,  at  the  general  election 
held  next  preceding  any  primary  election 
held  under  the  prowls ions  of  this  ar- 
ticle, cast  at  loast  ten  per  cent,  of 
all  the  votes  cast  at  such  election 
in  such  county,  shall  appoint  three 
Judges  and  one  clerk  for  such  primary 
election  for  each  election  precinct 
in  such  county  outside  of  such  city, 
and  in  all  such  cities  the  Judges 
and  clerks  of  election  regularly  ap- 
pointed and  commissioned  for  regular 
elections  shall  act  as  Judges  and 
clerks  of  all  primary  elections  held 
under  the  provisions  of  this  article." 

I 

Noting  that  the  section  quoted,  supra,  states 
that  the  Judges  and  clerks  of  the  primary  election  shall 
be  appointed  in  the  same  manner  as  in  the  general  election, 
we  will  refer  to  Section  10206,  R.  S.  Mo.  1929,  which  deals 
with  the  manner  of  appointing  Judges  for  general  elections 
and  is  as  follows*  ' 

"In  all  counties  In  this  state,  four 
Judges  of  election  shall  be  appointed 
by  the  county  court  for  each  election 
precinct  in  each  of  said  counties;  and 
there  shall  also  be  provided  two  ballot 
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boxes  for  said  judges  of  election, 
one  of  which  shall  be  numbered  Ho.  1 
and  the  other  numbered  No.  2;  and  it 
shall  be  the  duty  of  said  judges  to 
select  from  their  number  two  judges 
who  shall  be  designated  and  known  as 
receiving  Judges,  and  two  who  shall 
be  designated  and  known  as  counting 
judges.  After  the  poll  books  are 
signed  in  the  manner  hereinafter  pro- 
vided in  the  form  of  the  poll  books, 
the  ballot  box  No.  1 shall  be  opened 
and  examined  by  all  the  judges  and 
clerks,  and  everything  removed  there- 
from; and  one  of  the  receiving  Judges, 
first  selected,  shall  receive  the 
ballot  of  each  elector,  and  after  pro- 
nouncing the  name  of  such  elector  in 
an  audible  voice,  shall  pass  the  ballot 
to  the  other  receiving  Judge,  who  shall 
number  the  same  and  deposit  it  in  said 
ballot  box  No.  1,  which  shall  be  kept 
securely  closed  while  the  balloting  con- 
tinues for  one  hour  from  the  time  of 
opening  the  polls.  At  the  expiration 
of  said  hour,  the  receiving  Judges  shall 
deliver  said  ballot  box  No.  1 to  the 
counting  judges,  who  shall  immediately 
deliver  over  to  said  receiving  Judges 
ballot  box  No.  2,  which  ballot  box  No. 

2 shall  be  opened  and  examined  in  the 
presence  of  all  the  judges  and  clerks, 
and  after  every  tiling  is  removed  therefrom, 
shall  be  securely  closed,  and,  during 
the  next  hour,  said  receiving  Judges 
shall  receive  and  deposit  ballots  therein, 
in  the  same  manner  as  during  the  first 
hour  ballots  were  received  and  deposited 
in  ballot  box  No.  1.  After  the  delivery 
of  ballot  box  No.  1 to  the  counting  Judges, 
the  some  shall  be  immediately  opened  by 
them,  and  the  tickets  shall  be  taken  out. 
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one  at  a time,  by  one  of  the  counting 
Judges,  who  shall  read  distinctly, 
while  the  ticket  remains  in  his  hand, 
the  name  or  names  written  or  printed 
thereon,  also  the  office  that  is  in- 
tended to  be  filled  by  such  person 
voted  for,  and  deliver  the  same  to  the 
other  counting  Judge,  who  shall  string 
the  same  on  a thread  or  string,  as 
provided  by  law*  The  same  method  shall 
be  observed  with  each  ticket,  and  the 
counting  shall  continue  thus  until  all 
the  ballots  in  the  box  are  counted, 
and  then  the  counting  Judges  si  all 
securely  close  ballot  box  No*  1 and 
deliver  the  same  to  the  receiving 
Judges,  and  receive  from  the  receiving 
Judges  ballot  box  No*  2;  and  so  on  in 
the  same  manner  until  the  polls  are 
closed  and  all  the  ballots  are  counted* 

No  person  or  persons  shall  be  admitted 
into  the  room  or  office  where  such 
ballots  are  being  counted,  except  the 
Judges  and  clerks  of  e lection i PROVIDED, 
that  any  political  party  may  select  a 
representative  man  who  may  be  admitted 
as  a witness  of  such  counting*  It  shall 
be  the  duty  of  one  of  the  Judges  to 
announce  to  the  electors  present  the 
total  number  of  votes  polled  at  each 
change  of  the  box;  but  the  Judges,  clerks 
and  witnesses  shall  make  oath  that  they 
will  make  no  statement  nor  give  any  in- 
formation of  any  kind  as  to  the  number 
of  votes  polled  for  any  office  or  person, 
nor  the  name  of  any  person  voted  for, 
nor  any  other  fact  tending  in  any  way  to 
show  the  state  of  the  polls  at  any  time 
previous  to  the  closing  of  the  polls  of 
said  election  on  the  day  of  the  same*" 
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Sections 10208  and  10211,  R.  S.  Mo.  1929  have 
been  repealed  and  two  new  sections  enacted  In  lieu  there- 
of, namely.  Sections  10208  and  10211,  Laws  Missouri 
1933,  p.p.  233-239, ‘the  sections  now  being  as  follows: 

Section  10203: 

"In  all  precincts  In  this  state  that 
at  the  last  preceding  general  election 
cast  three  hundred  or  more  votes,  at 
the  same  time  and  In  the  same  manner  as 
Judges  of  election  are  appointed  or 
elected,  two  additional  Judges  of  election 
for  each  such  election  district  In  the 
state  shall  be  appointed  or  elected; 
three  of  the  judges  shall  be  taken  from 
the  political  party  that  polled  the  largest 
number  of  votes  at  the  last  preceding 
general  election  and  three  of  the  Judges 
from  the  party  that  polled  the  next 
largest  vote.  The  Judges  of  election 
shall  designate  two  of  their  number, 
not  of  the  same  party,  whose  duty  It 
shall  be  to  have  charge  of  the  ballots 
and  to  furnish  them  to  the  voters  in 
the  manner  hereinafter  provided." 


Section  10211: 

"In  all  precincts  casting  less  than 
three  hundred  votes  in  the  last  general 
election,  the  judges  shall  appoint  two 
clerks,  and  in  all  precincts  casting 
three  hundred  or  more  votes  in  the  last 
preceding  general  election,  the  Judges 
shall  appoint  four  clerks.  The  clerks, 
before  entering  on  the  duties  of  their 
appointment,  shall  take  an  oath  or  affirma- 
tion, to  be  administered  by  one  of  the 
persons  appointed  or  elected  Judges  of 
the  election,  that  they  will  faithfully 
record  the  names  of  all  the  voters;  said 
clerks  shall  also  take  the  oath  above 
prescribed  for  Judges  to  be  administered 
at  the  same  time  and  in  the  same  manner 
heretofore  directed." 
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You  state  In  your  letter  that  you  desire  to 
reduce  the  usual  number  of  six  to  four  Judges,  especially 
In  the  smaller  precincts*  We  call  your  attention  to  the 
fact  that  Section  10208,  quoted  supra,  states  that, 

"at  the  last  preceding  general  election 
cast  three  hundred  or  more  rotes  » " 


then  tvo  additional  Judges  shall  be  elected*  We  con- 
strue the  statute  to  mean  clearly  that  in  the  event 
some  of  the  smaller  precincts  cast  less  than  three 
hundred  votes,  that  it  Is  not  mandatory  to  have  six 
Judges,  and  therefore  the  four  Judges,  as  set  forth 
in  Section  10206  will  suffice*  Prior  to  the  enactment 
of  the  tvo  nev  sections  vhlch  ve  have  herein  quoted, 
the  Supreme  Court  of  our  State  passed  upon  the  effect 
of  only  four  Judges  acting  in  an  election*  In  the 
case  of  Sanders  v«  Lacks,  142  Ho*  255,  l*c*  263,  the 
court  said, 

"Popular  elections  Involve  the  exercise 
of  one  of  the  most  cherished  rights  of 
the  citizen  in  a free  government*  But 
the  right  of  suffrage  must  needs  be 
exercised  under  conditions  vhlch  do 
not  alvays  admit  of  a rigid  observance 
of  every  technical  requirement  of  lav* 

The  Judges  of  election  vho  manipulate 
the  machinery  necessary  to  record  the 
expression  of  the  voters'  vlll  are  usually 
laymen,  unfamiliar  vlth  legal  technicality, 
and  often  vholly  Innocent  of  that  sense 
of  the  importance  of  matters  of  mere 
form  vhlch  often  seems  to  possess  a 
arrange  fascination  to  some  learned  , 

minds*  Election  Judges  are  drawn  from 
the  great  body  of  the  people*  They 
serve  for  a short  vhile*  In  the  main 
they  do  their  best  to  faithfully  per- 
form their  duties  under  the  lav*  But 
they  are  often  guilty  of  omissions  and 
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oversights  In  attempting  to  follow 
the  strict  letter  of  the  law.  In 
dealing  with  those  lapses  the  courts 
have  promulgated  a practical  general 
rule  which  seems  to  have  a direct 
bearing  upon  the  appeal  at  bar.  That 
rule  Is  thus  stated  by  the  most  emi- 
nent '®eric«i  text  writer  on  the  law 
of  this  subject,  vis:  "If  the  statute 
expressly  declares  any  particular  act 
to  be  essential  to  the  validity  of 
the  election,  or  that  Its  omisrf.  on 
shall  render  the  election  void,  all 
courts  whose  duty  it  is  to  enforce 
such  statute  must  so  hold,  whether 
the  particular  act  in  question  goes  to 
the  merits,  or  affects  the  result  of 
the  election,  or  not.  Such  a statute 
Is  imperative,  and  all  considerations 
touching  its  policy  or  Impolicy  must 
be  addressed  to  the  legislature.  But 
If,  as  in  most  cases,  that  statute 
simply  provides  that  certain  acta  or 
things  shall  be  done  within  a particular 
time  or  In  a particular  manner,  and 
does  not  declare  that  their  performs  ce 
Is  essential  to  the  validity  of  the  e- 
lectlon,  then  they  will  be  regarded  as 
mandatory,  if  they  do,  and  directory, 
if  they  do  not,  affect  the  actual 
merits  of  the  election. " McCrary, 
Elections  (4  Ed.),  sec.  225.  The  use 
of  the  terms  "mandatory " and  "directory” 
in  this  connection  is,  no  doubt,  san- 
ctioned by  usage  in  the  law  of  elections 
by  ballot.  The  terms  are  sometimes 
misleading  and  not  strictly  accurate $ 
but  they  are  convenient  to  point  out 
the  distinction  between  two  general 
classes  of  irregularities,  azx3  they 
are  sufficiently  well  understood  to 
keep  their  places  in  the  literature  of 
the  subject  in  hand. 
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Applying  the  rule  already  quoted.  It 
la  clear  that  the  fact  of  four  Judgea 
acting  at  a precinct  In  lieu  of  six 
(the  complement  preacrlbed  by  law) 
ahould  not  be  held  to  deprive  of  their 
vo tea  the  cltlzena  who  voted  at  that 
precinct* 

5*  The  next  objection  to  the  election 
la  that  the  judgea  at  the  peclnct  were 
not  equally  apportioned  to  the  two 
leading  political  parties*  Of  the  four 
Judges  who  finally  acted,  one  was  a 
Republican  and  three  were  Democrats* 

It  does  not  appear  that  any  harm  or 
prejudice  to  contestant 'a  lntereata 
waa  occasioned  by  the  failure  to  follow 
the  law  in  the  particular  Juat  men- 
tioned* The  full  vote  of  the  precinct 
waa  polled,  counted,  and  returned* 

There  la  neither  allegation  nor  proof 
of  any  aort  of  fraud  or  misconduct  on 
the  part  of  the  Judges  in  performing 
any  of  their  duties  In  connection  with 
the  election*  Nor  la  there  any  ahowlng 
of  unfairness  in  the  result*  This  being 
so,  we  hold  that  the  general  rule  al- 
ready quoted,  as  to  the  effect  or  Irregu- 
larities at  elections,  ahould  be  applied, 
and  that  the  objection  laat  above  stated 
ahould  be  considered  insufficient  to 
nullify  the  vote  oast  at  the  precinct 
in  question*  The  objection  la  one,  how- 
ever, that  we  should  be  disposed  to  treat 
very  seriously  if  there  was  any  testimony 
of  an  unfair  result,  which  there  la  not 
in  this  case." 


CONCLUSION* 


It  Is  the  opinion  of  this  department  that  in  the 
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precincts  wherein  less  than  three  hundred  electors  cast 
their  votes  at  the  last  presidential  general  election, 
that  the  county  court  of  that  county  may  appoint  four 
judges  instead  of  the  usual  number  of  six,  and  that  the 
manner  of  appointing  clerks  should  be  carried  out  according 
to  Section  10211,  Laws  Missouri,  p.  239. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN 
Assistant  Attorney  General 


APPROVED: 


SOTTSTW HOT 

Attorney  General 
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BOARD  OF  PENAL  INSTITUTIONS 


Expense  of  return  of  escaped 
convicts  payable  from 
fund. 


■7 -30 

July  25,  1954 


Department  of  Penal  Institutions 

Jefferson  City 

Missouri 


Gentlemens 


Acknowledgment  Is  hereby  made  of  your  letter  of 
July  17,  1954,  as  follows 1 

"The  funds  for  the  apprehension  of  es- 
caped criminals  have  been  exhausted ,&nd 
a few  escapes  have  been  returned  here 
and  the  expenses  paid  out  of  Petty  Cash. 

First,  this  would  soon  exhaust  the  Petty 
Cash  fund.  In  addition,  the  State  Audi- 
tor suggests  that  I get  an  opinion  from 
you  to  know  if  it  is  legal  to  make  these 
payments  out  of  the  Petty  Cash  fund,  or 
any  other  fund." 


Seetlon  8558  Revised  Statutes  Missouri  1929,  In 
part  provides! 

"The  state  prison  board  shall, subject  to 
law, have  the  exclusive  government .regula- 
tion and  control  of  the  Missouri  state 
penitentiary,  the  Missouri  reformatory, 
the  Industrial  home  for  girls,  the  in- 
dustrial homo  for  negro  girls  and  of  all 
other  penal  or  reformatory  institutions 
hereafter  created  and  of  all  persons  who 
now  are  or  who  hereafter  shall  be  legally 
sentenced  to  either  of  the  institutions 
hereinabove  mentioned  or  referred  to  and 
who  shall  be  committed  to  the  custody  of 
said  board, and  said  board  shall  make  and 
enforce  such  by-laws,  rules  and  regula- 
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tlons  as  they  from  tine  to  tine  deea 
necessary  and  proper  In  the  management 
of  all  institutions  or  persona  now  or  here- 
after legally  committed  to  said  board, 
and  shall  be  vested  with  and  possessed 
of  all  other  powers  and  duties  necessary 
and  proper  to  enable  It  to  carry  out  full$ 
and  effectually  all  the  purposes  of  this 
article,*  * * *" 


Section  8457  Revised  Statutes  Missouri  1929  Is 
as  follows! 


" Whenever  any  convict  shall  escape 
from  the  penitentiary,  it  shall  be  the 
duty  of  the  board  to  take  all  proper 
measures  for  the  apprehension  of  such 
convict;  and  for  that  purpose  it  shall 
offer  to  pay  a reward,  not  exceeding 
one  hundred  dollars, if  such  convict  be 
apprehended  outside  of  Cole  county,and 
twenty-five  dollars  If  such  convict  be 
apprehended  In  Cole  county, for  the  appre- 
hension and  delivery  of  such  convict; 
such  reward  shall  be  ohargeable  to  the 
state,” 


Defendants  in  criminal  oases,  where  a penitentiary 
sentence  has  been  imposed,  are  sentenced  to  the  penitentiary 
there  to  be  kept  until  the  sentence  is  served  or  until  the 
defendant  is  otherwise  discharged  from  the  penitentiary  ac- 
cording to  law.  It  is  a matter  of  common  knowledge  that 
even  under  the  most  confident  administration  and  strictest 
surveillance  escapes  from  penal  institutions  will  occur. 

It  is  as  much  the  duty  of  the  board  of  Penal  Institutions 
to  see  that  such  escaped  convicts  are  returned  to  the  peni- 
tentiary as  It  was  to  reoelve  and  keep  them  in  the  first 
Instance,  lo  provision  is  made  in  the  law  for  the  payment 
of  the  expense  of  the  return  of  such  escaped  persons  unless 
It  can  be  found  in  Chapter  44  of  the  Revised  Statutes  of  . 
Missouri  1929, 

Section  8457  above  quoted,  requires  the  Board  to 
take  all  proper  measures  for  the  apprehension  of  escaped 
convicts.  This  authority  necessarily  implies  the  right 
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of  the  Board  to  incur  euch  ezpenaea  as  may  bo  necessary  to 
effect  the  apprehension  of  the  escaped  convict. 

Kef erring  to  the  State  Penal  Institutions,  Section 
8454  In  part  reads i 

"All  moneys  derived  from  the  sales  of 
any  articles  manufactured  in  any  of  said 
industries  in  this  article  referred  to, 
shall  be  eolleoted  by  said  board  and  paid 
into  the  treasury  of  the  state  to  the  ere* 
dlt  of  the  following  funds t ****** 

Said  board  shall  further  determine  what 
part  of  said  receipts  are  due  to  labor  and 
other  profits  in  the  operation  of  said 
penitentiary,  and  said  amount  shall  be  de- 
posited  In  the  'earning  fund'.*  * * » 

The  money  deposited  In  the  'earning  fund* 
shall  be  used  by  the  prison  board  for  the 
use  of,  support  and  maintenance  of  said 
prison,  and  such  expenses  as  come  under 
section  8408*  * * * *." 


fhe  Legislature,  by  Laws  1933,  page  17,  Section 
43,  appropriated  out  of  the  state  treasury  for  emergency 
purposes  onlv,  the  sum  of  three  hundred  thousand  dollars 
($300,000.00)  or  so  much  thereof  as  might  be  neoessary  to 
meet  any  emergency  in  the  operation,  control  and  management 
of  the  state  penal  institutions,  to  be  used  only  for  the 
purpose  of  meeting  unforeseen  emergencies  and  only  In  such 
manner  as  the  governor  shall  authorise  and  approve. 

The  Fifty  Seventh  Oeneral  Assembly,  Laws  1933, page 
103,105,  made  a general  appropriation  for  the  expense  of 
operating  the  state  penitentiary,  which  appropriation  bill 
provides,  among  other  things,  for  the  payment  of  general 
expense  connected  with  the  operation  of  the  penitentiary. 
Since  it  Is  the  duty  of  the  board  of  Penal  Institutions  to 
bring  about  the  return  to  such  institution  of  the  prisoners 
who  escape  therefrom,  we  see  no  reason  why  the  expense  of 
the  return  of  such  prisoners  could  not  be  paid  out  of  the 
appropriation  for  general  expense  above  referred  to,  and 
such  expense  could  also  be  properly  paid  out  of  the  em exi- 
gency appropriation  of  three  hundred  thousand  dollars 
($300,000.00)  appropriated  for  the  operation,  control  and 
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management  of  the  state  penitentiary,  and  a vch  Is  our 
opinion. 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General 


APPROVED* 


Attorney  General. 
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T.J.QUOR  COITTRCL  ACT:  Collection  of  county  liquor  license  fees  is 
the  duty  of  the  County  Collector. 
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Hon.  Peter  H.  Huck, 
Prosecuting  Attorney, 

Ste.  Genevieve  County, 
Ste.  Genevieve,  Missouri. 


Dear  Mr.  Huck: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  of  facts: 

"Ste.  Genevieve  County  may  license 
persona,  etc.  to  sell  intoxicating 
liquors  by  the  drink  on  the  premises 
where  sold.  Me  have  a number  of 
applicants,  the  question  presents 
Itself  - under  the  new  liquor  law, 
who  i 8 to  colleot  the  liquor  license 
fee  for  the  county?  We  will  appreciate 
your  opinion  on  that  question  as  soon 
as  possible. 

Formerly,  the  County  Collector  collected 
such  license  fees  for  the  county;  but 
by  the  underlined  part  of  the  inolosed 
•County  Liquor  License*  form,  it  appears 
that  the  County  Clerk  is  supposed  to 
collect  such  lioense  fee  due  to  the  county. 

We  find  nothing  In  the  new  liquor  law  on 
the  proposed  question." 

Section  24  of  the  Liquor  Control  Act  of  the  State  of 
Missouri  provides: 

"The  County  Court  in  each  county  is 
hereby  authorized  to  make  a charge  for 
licenses  issued  to  retail  dealers  in  all 
intoxicating  liquor,  the  charge  in  each 
instance  to  be  determined  by  the  County 
Court,  by  order  of  record,  but  said  charge 
shall  in  no  event  exceed  the  amount  provided 
for  in  Section  22  of  this  act,  for  state 
purposes." 


AUg.  24,  1934, 


Hon.  Peter  H.  Huok 
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It  will  be  noticed  that  there  is  nothing  in  this  section 
relating  to  the  question  here  under  discussion.  It  merely  provides 
that  the  County  Court  is  authorized  to  make  a charge  for  licenses. 
As  to  the  proper  official  to  make  the  collection  for  the  licenses, 
that  is  evidently  left  to  the  county  management.  A sample  of  the 
county  liquor  license  of  Ste.  Genevieve  County  submitted  to  us 
contemplates  that  the  fee  for  said  license  be  paid  to  the  County 
Clerk  of  said  county.  In  our  opinion,  this  is  erroneous. 

Under  our  system  of  county  government , the  county  collector 
is  the  official  who  collects  or  receives  taxes,  duties  or  other 
public  revenues.  As  was  said  by  the  court  in  the  case  of  Hubbell 
v.  Bemalillio  County  (Sup.  Ct.  N.Mex.),  86  P.  430,  in  defining 
the  office  of  county  collector: 


"A  tax  collector  is  one  whose  duties 
it  is  to  enforce  the  collection  of 
taxes,  the  agent  of  the  county  to 
collect  its  dues.  The  treasurer,  on 
the  other  hand,  is  the  custodian  of 
the  funds  of  the  county  after  they  have 
been  collected. " 


Occupation  or  license  taxes  are  generally  to  be  received 
or  collected  by  the  officers  entrusted  with  the  collection  of 
other  taxes,  unless  the  lloense  statute  designates  a special  col- 
lector or  officer  to  perform  that  duty.  37  C.J.  251.  Where  the 
tax  is  for  county  revenue  and  the  statute  is  silent  as  to  who 
shall  receive  it,  the  county  tax  collector  is  the  proper  person 
to  receive  it.  Ventura  County  v.  Clay,  112  Calif.  65,  44  P.  488. 


A glance  at  the  statutes  of  the  State  of  Missouri  will 
^bow  that  it  was  the  intention  of  the  Legislature  in  creating  the 
office  of  county  collector  that  the  county  collector  was  to  receive, 
' a:  ong  other  taxes,  all  license  fees.  Section  9927,  R.S.  Mo.  1929 
provides  in  part  as  follows: 
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"Every  county  collector  and  ex  officio 
county  collector,  except  in  the  City 
of  St.  Louis,  shall,  on  or  before  the 
fifth  day  of  each  month,  file  with  the 
county  clerk  a detailed  statement,  veri- 
fied by  affidavit,  of  all  state,  county, 
school,  road  and  municipal  taxes,  and  of 
all  licenses  by  him  collected  during  the 
preceding  month,  and  shall,  on  or  before 
the  fifteenth  day  of  the  month,  pay  the 
same,  less  his  commissions,  into  the  state 
and  county  treasuries,  respectively." 


Hon.  Peter  H.  Huck 
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Aug.  24,  1934 


Section  9929,  R.S.  Mo.  1929  provides  in  part  as 

follows: 

"Every  county  collector  shall,  on  or 
before  the  fifteenth  day  of  each  month, 
pay  to  the  state  treasurer  all  state 
taxes  and  licenses  received  by  him  prior 
to  the  first  day  of  the  month,  as  pro- 
vided in  section  9927  ****" 

Section  9935,  Laws  of  Ho.  1933,  page  454  provides  for 
the  compensation  of  the  county  collector  in  the  different  coun- 
ties of  the  state.  This  section  is  in  part  as  follows: 

"The  collector,  except  in  counties 
where  the  collector  is  by  law  paid  a 
salary  in  liou  of  fees  and  other  compen- 
sation, shall  receive  as  full  compensation 
for  his  services  in  collecting  the  revenue, 
except  back  taxes,  the  following  commis- 
sions and  no  more: 

I.  In  each  county  in  this  state  wherein 
the  whole  state,  county,  bridge,  road 
school  and  all  other  local  taxes,  including 
merchants  * and  dramshop  licenses,  assessed 
and  levied  for  any  one  year  amount  to 
five  thousand  dollars  or  less,  a commis- 
sion of  ten  per  cent  on  the  amount  collected.****" 

The  language  of  the  above  statutes  show  clearly  that  it 
is  the  duty  of  the  county  collector  to  receive  and  collect  all 
license  taxes.  The  present  Liquor  Control  Act  is  silent  as  to 
what  official  shall  collect  the  license  tax  provided  for,  and 
in  the  absence  of  any  legislative  direction,  it  would  appear  that 
the  county  collector  is  the  proper  official  to  make  the  collection. 

A practical  example  of  the  collection  of  license  fees 
may  be  had  by  reference  to  the  method  of  collection  of  merchant s' 
licenses.  True,  the  Legislature  has  specifically  provided  that 
the  county  collector  shall  colleot  these  license  fees;  however, 
the  procedure  set  out  by  the  Legislature  is  indicative  of  the 
intention  of  the  Legislature  with  rosp4ct  to  the  collection  of  all 
licenses.  Section  10085,  R.S*  LSo*  1929  provides: 

"Such  clerk  shall  deliver  to  the  col- 
lector of  his  county  all  licenses  so 
issued,  and  charge  him  therewith  in  a 
book  to  be  kept  for  that  purpose*" 


lion.  Peter  G.  Huolt 
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Section  10086,  R.S.  J.!o.  1929  prorides: 

”The  collector  shall,  at  the  time  of 
delivering  such  license,  collect  the 
sum  of  fifty  cents,  the  fee  herein 
allowed  to  the  clerk  for  issuing  the 
same,  and  twenty-five  cents  each  for 
the  bond  and  statement  to  be  retained 
by  the  collector  as  his  fee  for  fur- 
nishing the  same.” 


CGNCLUSI on 

in  view  of  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that,  in  the  absence  of  any  speoiflc  direction  on  the 
part  of  the  Legislature,  the  collection  of  the  county  liquor  lioense 
fees  is  properly  the  duty  of  the  county  collector,  and  that  the 
collection  of  said  lioense  fees  by  any  other  county  official  is  not 
according  to  law. 


Respectfully  submitted. 


JOHN  W. 

Assistant 


HOmjK,  Jr., 
Attorney  General. 


APPROVED: 


ROY  iiCi.'ITTRIC. 

Attorney  General 
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*5TaT0TBfl I .EFFECT  OP  QKNEHAL  REPEAL  PROVISION  IN  STATE 
PURCHAFIPO  AOTNT  IAN  ON  PR IOR  STATUTES • 


I 


non*  S*  D*  nun  tor  # Chairman 
Department  of  Ponnl  Institutions, 
Joffornon  City,  I'lssourl* 

Door  sirs 


Your  letter  of  August  18.  1954,  addressed  to  this 
depnrtnent  has  been  received*  In  this  letter  you  state  and 
in  u ire  as  follows  t 

"Under  the  Fes  a ion  lot  of  1939  creating  a State 
Purchasing  Agent.  we  find  that  Foot  ion  4.  6,  8, 

10,  and  11  seen  to.  In  eons  ways,  deni  with 
none  things  found  in  the  Foot  lone  of  the  Re* 
vised  Statutes  of  Missouri,  1929,  dealing  with 
penal  Institutions,  espsolnlly  reot'ons  8323, 

8931,  8332,  8407,  and  8452*  Then,  r action  14, 
page  414  of  the  Laws  of  Missouri,  1933,  reads 
ns  follows i 

•All  aots  or  parts  of  aots  Inconsistent 
or  In  oonfllct  with  this  Aot  are  hereby 
repealed  to  the  extent  of  such  inconsis- 
tency or  conflict*’ 

Nowhere  Is  there  any  reference  to  any  par- 
ticular section  or  part  of  any  section  bolng 
repealed,  but  It  seemed  to  be  s blanket  at- 
tempt to  repeal  anything  that  might  be  In 
conflict  with  the  seotione  setting  up  the 
State  Purchasing  gent* 

Now,  under  the  !>eotlons  of  the  Statutes  deal- 
ing with  the  penal  Institutions,  certain  re- 
sponsibilities and  duties  were  set  up  for  the 
Penal  Board  nnd  the  officials  of  the  panel 
Institutions*  be  want  to  know  If  the  law  oreat- 

aa  State  Purchasing  Agent  relieves  us  of  thecs 
les  and  responsibilities* 

If  the  repealing  Act  had  set  out  any  particular 
root  ions  or  parts  of  soot  ions  as  being  repealed, 
we  would  not  be  In  any  doubt  at  all*  However,  as 
the  Aot  does  not,  and  having  no  desire  to  be  in 
oonfllct  with  ft*  Stnto  Purchasing  Agent  and  only 
wanting  to  perform  the  duties  that  the  law  in- 
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Hon*  8,  B.  Hunter,  -2- 


tonds  the  Penal  Beard  ehell  perform,  me 
shall  be  pleased  to  have  you  advise  ue  If 
the  repealing  Act  ropo  filed  the  Sections 
referred  to  above | that  is.  Sect lone  8523, 
8331,  8332,  8407,  and  8462  of  the  Revised 
Statutes  of  Mlstturi,  1929.* 


Deo t ion  14,  page  414  of  the  Session  Aots  of  Mo*  1833, 
reads  ae  follows* 

"All  sots  or  parte  of  aots  inconsistent  or 
in  conflict  with  this  Act  are  hereby  repealed 
to  the  extent  of  suoh  inconsistency  or  oon- 
fliot*" 

This  Section  Is  olear  and  unmistakable  In  its  meaning* 
Only  suoh  mrta  of  Sections  8328,  8331,  8332,  8407,  8452  that 
conflict  with  the  duties  of  the  State  Purchasing  Agent  are 
repealed*  It  la,  of  course,  possible  th  t a portion  of  said 
Sections  of  the  Statutes  are  repealed  and  the  remainder  is  in 
full  force  and  effeot*  Ae  to  what  portions  are  conflicting 
is  left  to  your  own  Judgment  in  the  abeenoe  of  a specific 
interpretation  by  this  department,  or  by  the  courts* 

X quote  to  you  from  the  case  of  State  ex  rel  v*  Assurance 
Companies,  251  Mo*  278,  1*  o*  292,  whloh  reads  as  follosrst 

"The  Oliver  Aot  whloh  was  approved  March  18,  1911. 
does  not  purport  in  tense  to  repeal  any  pre-exist  in, 
laws,  but  upon  the  o antra ry,  Sootion  11.  by  neoes- 
sary  Implication,  repels  **7  suoh  conclusion  to  be 
drawn  therefrom,  for  it  in  express  terms  provides 
that  'all  laws  and  parts  of  laws  in  conflict  with 
this  set  a re  hereby  repealed,*  and  consequently  all 
Iswh  and  parts  of  laws  not  In  oonfllot  therewith 
are  not  repealed  thereby,  but  are  left  in  full 
force  and  effeot*  Th  t is  the  oossmm  sense  of 
the  language  used,  and  the  olear  design  the 
Legislature  had  In  mind  when  it  enacted  it*” 

The  syllabi  of  the  case  of  Hlohola  v*  Hobbs,  197  8*  W* 
268,  contains  the  following  statements 

"A  later  statute  does  not  repeal  an  earlier 
one  by  express  provision  that  it  repeals 
former  aote  inconsistent  with  it,  if  they 
oan  both  bo  given  effeot  without  olear 
repugnancy  or  unreasonableness*” 


Hon.  S.  B.  Hunter 
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September  8,  1934. 


It  la*  therefore,  the  opinion  of  this  department 
that  Section  14  above  set  forth  repeals  only  those  portions 
of  other  statutes  which  are  clearly  In  conflict  with  the 
laws  governing  the  State  Purchasing  Agent.  Section  14 
relieves  the  Penal  board  of  such  duties  and  responsibilities 
as  are  clearly  placed  upon  the  State  Purchasing  Agent  by 
said  Act.  It  la  quite  possible  that  only  a portion  of  a 
statute  Is  In  conflict  with  said  Purchasing  Agent  Act,  and 
that  the  balance  of  said  statute  Is  still  the  law  govern* 

Ing  the  Penal  board. 


Respectfully  submitted. 


GILBERT  LAMB 

Assistant  Attorney  General, 


APPROVED: 


ROY  iiciaf'iRICI 

Attorney  General. 
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RELATING  TO  THE  LIABILITY  OF  THE  DEPOSITOR*  BONDSMEN  FOR  THE 
CONVICT  FtfHD  HELD  BY  THE  PRISON  BOARD* 


Hon*  5*  B*  uunter 

defferson  City*  Hiesouri 

Dear  Sin 

e acknowledge  receipt  of  you r letter  of  August  18th , 

1934,  in  which  you  state  and  inquire  ue  foilove* 

"In  wtiat  ie  known  as  tue  ‘‘Convict  Fund*’, 

\ua  have  deposited  in  the  bank  >oore  than 
S18, 000*00*  This  ie  money  belonging  to 
tne  convicts  which  taey  nave  uo^oeiteci 
vith  ue  from  time  to  time,  and  which  they 
withdraw  as  permitted  or  when  they  leave 
tho  institution* 

' e formerly  had  part  of  tiiie  money  i rw* 
vested  in  Government  bonds*  These  bonds 
■ ere  matured  some  months  ago*  1 though 

ue  may  occasionally  liave  some  expenses 
in  dealing  with  this  fund,  tuis  bank 
balance  is  producing  no  return  at  the 
present  time*  Has  tue  board  the  right 
and  authority  to  ueposit  a part  of  this 
jaoney  on  time,  thereby  getting  a small 
return  from  it?  There  are  $10,000*00 
or  ,12, 000*00  that  could  be  kept  on  time 
deposit* 

The  bank  gives  the  Penal  Board  a bond  to 
secure  deposits  placed  with  tue  bunk* 

If  a part  of  tale  "convict  Fund"  -ere 
withdrawn  from  tue  uai  y checking  account 
and  deposited  in  the  sane  bank  either  in 
a savings  account,  which  bears  interest, 
or  as  a time  deposit,  which  0u4.il  also 
bear  interest,  . ould  this  fund  be  secured 
by  the  bond  given  by  the  bank?  hat  would 
be  the  additional  responsibility  of  the 
Board,  if  any,  if  tnie  fund  wore  deposited 
so  it  would  return  some  revenue? 

It  is  possible  tuat  a bank  would  not  feel 
that  it  should  pay  interest  on  a deposit 
or  certificate  of  deposit,  for  which  it  is 
required  to  give  bona  to  secure  its  payment*” 
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action  840  revised  Statute , provide©  in 
pert  at  follows  s 

" .aid  board  s.*all  take  co  rje  of  all 
money  and  other  articles  of  value 
v.iicn  ay  be  brought  to  t i*  peniten- 
tiary by  aiy  convict,  or  coiae  into 
die  possession  hile  in  t.e  penitentiary* 
which  uoney  or  valuables,  whenever  fete 
convict  ie  discharged  iron  prison  or 
the  oa.a  ie  legally  demanded,  shell  be 
returned  to  sued  person  as  nay  be 
legally  entitled  to  receive  toe  one j 
a £ t.e  board  shall  keep  a book  in  which 
such  l'sceipts  and  disbursements  shall 
be  ituly  end  properly  notea#" 

It  will  be  observed  fr  a the  provisions  of 
ti.e  foregoing  ut;  tuts,  t .at  t .e  Mate  Prison  3oar<I  is 
t .e  legal  and  statutory  trustee  of  all  the  convicts*  fund 
while  confined  in  t^xe  penitentiary,  anu  nave  charge 
of  ell  ooneys  or  other  articles  of  value  w.vich  such 
convicts,  ay  bring  r co  ie  into  t sir  >osseesion  while 
in  tne  penitentiary* 

The  conditions  of  the  bond  held  by  the 
cooniso loners  el  the  bep&rtnent  of  Penal  Institutions, 
and  executed  by  a he  Central  Missouri  Xruot  Conpc.ny,  as 
pxlncipal,  are  as  follows i 

"Now  if  the  oaiu  Central  uieeourl  Trust 
Company  as  principal  shall  well  and  truly 
in  |j|rv  raaoecj  perform  all  the  duties 
and  obligations  devolving  ~>'j  law  upon 
said  depository  and  shall  pay  upon  pre* 
sen tat ion  all  checks  dram  on  such  de- 
pository by  officials  designated  by  the 
board  of  the  department  of  Peital  lxv> 
eti tut lone  to  so  act,  whenever  funds  or 
moneys  of  ouch  institution  shall  be  la 
such  depositor?  and  j 
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_ be  null  and  void,  etc** 


gat  ion  el 


Fro.  the  conditions  of  said  band,  we  find 
mIA  d t ■ i-.  ij  tbUfMes  it  to  ■ e, 


Hon.  3*  3*  Tauter 
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C.n  sa.  use. 

r lrvoOf  as  ••-.«  have  caic.*  the  tote  Prison 
ikjnrd  1©  node  trustee  of  t be  funds  brought  to  the 
penitentiary,  ana  all  funds  acquired  by  any  ana 
all  convict*  vhf  le  in  aaid  penitentiary,  they  are 
held  fend  bonded  to  account  for  quo-*  fund#  as  fsuch 
as  any  other  funnel  setting  into  their  -tanas* 

Tale  6«.  arittnt  t herefore  rules  that  the 
conditions  of  the  bona  of  ths  depository,  The  central 
1 scour i Trust  Conchy,  are  sufficiently  broad  as  to 
lneluue  and  assure  tue  funds  referred  to  in  your  letter 
as  “Convict  nanus'’* , ano  In  the  event  said  central 
Missouri  Trust  Cor $>&ny  should  fall  to  safely  kfcop  and 
account  for  said  funds,  then  sue.,  bone  uould  become 
effective,  and  action  upon  the  atuae  could  he  maintained 
in  the  naae  of  tne  state  of  I iesouri  to  tae  use  of  the 
'risen  hoard,  It  matters  not  not'  t-uch  funds  are  received* 

^eepoet fully  submitted, 
s y u.  acmes 
seie  ’Attorney  General 
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RELATING  TO  FACT. 3 THAT  CONSTITUTE  A SCilEMB  OK  DEVICE 
- ; iEREBY  THINGS  OF  VALUE  HE  Foii  A COiiGlDEKhTIO;  ALLGTTE 
BY  CilAKCi-  CO.  TITUTI  G LOTTERY. 
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. r*  George  • Hueoer 
aiuager  Better  Bun  loose  ureau  Inc* 
Kansas  Citj  f Meaouri 

» ear  3iri 


e nckno  lego  receipt  of  your  letter  of  August 
6th  in  which  you  enclose  your  Bulletin  of  August 
a dg  1934  escribing  a so* called  game  of  a kill,  known 
no  ‘"tango*" 


' e Have  carefully  examined  your  bulletin  furnished 
us9  nU  c quote  t .e  following! 

"Briefly  p tiie  gone  la  ployed  as  follow ot 
For  ten  cents  a player  is  given  a card 
and  a supply  of  Ci.lpa,  Duttons,  beans 
or  corn*  un  t c caru  ar  e five  rove  of 
squares  across  the  card  aru*  five  rows  of 
s .wares  uoun  the  em  u*  In  each  square 
except  the  mi*  die  space,  wnlch  is  blank 
appcorc  a number*  To  start  the  game  each 
player  places  a chip  on  the  center  square* 

This  lc  consider©*,  a free  number*  The 
object  of  tno  go lie  is  to  fill  a row  of 
five  3quax'es  wit. . t*.eoe  c.tipo  before  any 
other  player  fills  a row*  The  row  may 
be  filled  acrosc  the  earc..9  down  the  oard9 
or  in  ai>y  straight  line*  Tiie  player  who 
first  fills  a x’Ow  yells  "Tango"  or  knocks 
on  the  counter  and  receives  ti*e  "jack  pot" 
in  tiie  fom  of  oo»o  ilea  "merchandise" 
cards  which  IrTuodiately  :aay  be  convex'ted 
into  cash  by  the  ^bank* * 

"The  playing  proeedure  is  to  allow  each 
player  to  throw  a ball  into  eitner  a portable 
or  stationary  box  containing  open  spaces 
numbered  from  1 to  76*  The  number  of  tiie 
space  into  hich  tiie  ball  drops  is  called 
out  ami  appears  on  a lighted  signboard 
above  tiie  playing  tabic*  >®  the  numbers 
are  called,  the  players  whose  cards  con- 
tain toe  numbers  called9  cover  the  number 
ft  It.:  c.iipc  or  buttoiia  until  a row  is  filled* 

If  more  t*»an  one  player  fillo  the  row  at 


r.  Geor  e • husaer 
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the  same  time  the  "jack  pot”  is  aiviued 
between  tnem* 

The  Fortune  .kill  Ball  -alon,  operated 
by  Fortune  , Inc*,  on  the  second  floor 
at  2 est  3'Jth  street,  is  a large  and 
lavishly  furniuheu  place  with  row  after 
row  of  player* s seats*  In  front  of 
each  player  is  a glass  box  containing 
numbereu  squares  into  which  the  player 
nay  toss  a rubber  ball  to  obtain  a 
number  when  his  turn  arrives,  providing 
some  other  player  does  not  fill  his 
row  first* 

At  any  time  during  the  game  the  player 
may  throw  another  ball,  known  as  the 
"skill  ball,"  into  the  box  in  an  en- 
deavor to  obtain  any  nu>iber  he  desires* 
If  the  bouncing  "skill  ball"  lands  on 
the  number  desired  the  player  may  cover 
that  number  with  a chip  even  though 
the  number  is  not  called  in  tue  re- 
gular procedure  of  the  game* 

The  player  ie  aovised  to  throw  this  ball 
only  wnen  out  one  number  is  neet.eh  to 
complete  his  row*  The  Bureau  observer 
note.,  however,  that  the  bouncing  pro- 
clivities of  the  ball  were  such  that 
it  seldom  e:tdeu  up  in  the  space  at  which 
it  was  aimed*" 


It  will  be  seen  from  the  description  of 
the  manner  of  playing  the  game  tliat  chance  plays  a 
very  large  part  in  selecting  tiie  numbers,  and  that  the 
part  skill  could  play  is  extremely  snail* 


It  appears  that  it  is  possible  for  one  to 
win  a prize  uefore  any  one  playing  used  wliat  Is  called 
the  "skill  ball,"  and  even  if  a player  should  use  the 
"skill  ball,"  and  fail,  he  would  still  be  dependant 
upon  the  chance  that  some  other  player  would  be  able 
to  settle  the  ball  into  the  compartment  with  the  number 
required  to  co  .plete  his  row,  tiiat  he  aay  "tango*" 


I. 


A 

rererr 

vice  Y/iicreby 
consideration 
"u  ulcss  of  the 

Of  £& 
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Article  XIV  section  10  of  the  Conetitiitlon 
of  Missouri  £ro v idee  as  folio  oi 

"ihe  General  ot.se  bly  shall  hove  no 

power  to  aut-korize  lotteries  or  gift 

enterprises  for  ary  purpose,  anti  shall 

pass  lav, s to  prohibit  t.  .o  sale  of 

lottery  or  gift  enterprise  tickets, 

or  tickets  in  ary  scheme  in  the  nature 

of  a lottery,  in  this  trite;  and  all 

acts  or  parts  of  acts  ueretofore  passed 

■ by  the  Legislature  of  this  State, 

au tirorising  a lottery  or  lotteries,  and 

all  acts  amendatory  thereof  or  supple* 

nent  1 thereto,  ire  ..ereby  avoided* ** 

0 

Section  4314  i.e vised  statutes  f . i&aourl, 
li,<29,  provides  In  part  as  follo*vei 

"If  any  person  snail  make  or  establish, 
or  aid  or  assist  in  making  or  eetablisl*- 
ing,  any  lottery,  gift  enterprise,  policy 
or  scheme  of  drav  lag  in  the  nature  of  a 
lottery  ns  a business  or  avocation  in 
this  et  te,  or  elinll  advertise  or  iaake 
pun  lie,  or  on  use  to  be  advertised  or  .node 
public,  by  means  f any  nswepaper,  pa:>* 
phlet,  circular,  or  otner  written  or 
printed  notice  thereof,  printed  ox*  cir» 
culntod  in  this  et  te,  any  such  lottery, 
vhother  the  same  is  be  in*"  or  is  o be 
conducted,  held  or  drawn  * within  or 
without  this  state*****'' 


In  St  te  v*  Lmereen,  1 S*’.*  (-.id)  1*  c*  111 
Uiq  luprene  Coiu-t  saiai 

"T’»e  people  ini' f raising  the  at  te  Con- 
stitution (section  10,  art*  14)  * sole rod 
their  disapproval  of  the  establishing 
of  lotteries  or  schemes  of  chance  in  the 
r^atme  of  lotteries , by  inhibiting  the 
General  Assembly  from  giving;  legislative 
xccognition  to  such  schemes*  in  the 
diivcueslon  and  interpretation  of  this 
constitutional  provision  \*e  have  held  taat 
a lottery  includes  eveiy  scheme  or*  de- 
vice waereby  anything  of  value  is  for  a 
consideration  allotted  by  cnanoe*  State 
cx  rel*  Hughe©,  supra,  loc*  clt*  534 
(.‘i33  s*»*  229).  In  i,tate  v*  meeker,  sup*  a, 
1*  c*  560  (154  S.$*  769),  in  line  with 
our  former  ruling©  arw  those  of  courts 
of  la^t  resort  elsewhere,  a ia ore  conpre- 
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henalve  definition  is  iveu  to  the 
to rd9  ami  a lottery  or  « cchejre  in 
the  nature  of  a lottery  is  held  to 
incluue  every  punishable  plan,  eehmm9 
or  device  vhcreby  anything  of  value 
ic  dispose^  of  by  lot  or  Ci-anco*" 

section  42o7  hevieed  Lt;  tuteo  of  j issouri9 
19'  9 v provides  in  port  ns  follows! 


"L'vcry  person  who  sir *11  oet  up  or 
keep  any  table  or  gening  . evice  corj* 
.only  called  A B C9  faro  bunk9  u 09 
roulette f equality 9 keno,  slot 
nachino,  otnnd  or  . evioc 
.'■RUSlftt  iilOk  d£  xSkLi  21 

QJSftfod  0£  . i mlata^  H£  flmr 

WflXlSS 


,jur  joac 
-pney  or 

or  upon  any  . uc.i  ganJLng  table  or  go.  .bling 
ccvicc,  or  at  or  upon  mty  gone  playcu  or 
by  teane  of  cuch  table  or  gat.ibling  device, 
or  on  the  clue  or  against  the  keeper  there* 
of,  oliall9  on  conviction*  be  au^m^ged 
uilty  of  a ftlony9.. n 


This  ue  >nrt  ent  is  therefore  of  the  opinion 
tiiat  tue  facts  as  jatnereu  from  your*  bulletin  bring 
t..e  case  within  t.ie  provisions  of  either  of  sections 
h3l4  or  42U7  (bupu)  and  would  conatituts  a plan9  cohere 
or  novice  (of  lottery)  whereby  a thing  of  value  is 
uisposeu  of  by  lot  or  ehanee  rather  than  tiiat  of  a. ill  9 
and  tr.e  use  of  viiich  is  unlawful  a:o  is  prohibited  ay 
either  of  tue  iore.^in  e*  irainal  statutes* 


Yours  very  truly 9 


W#  Vi«  Barnes 


/.act*  Attorney  General 


APPiiOV'h  l 


Attorney  Qenerrl 


If 

AB5£H'ITEE  BALLOTS:  In  order  for  absentee  ballots  to  be  legal, 
procedure  prescribed  in  Sec.  10186,  Laws  of  Mo.  1933,  p.  222-223 
must  be  followed. 


i 


September  27,  1934* 


Hon.  Arthur  Huff, 

Clerk  of  County  Court, 
Ironton,  Missouri. 


Dear  Sir: 


Some  time  ago  this  department  received  a request 
from  you  relative  to  the  counting  of  absentee  votes  cast  in 
the  Primary.  We  regret  that  due  to  the  onerous  duties  of 
this  office  we  were  unable  to  render  the  opinion  so  as  to 
enable  you  to  use  it  at  the  Primary;  however,  we  anticipate 
this  question  will  again  arise  at  the  general  election;  hence, 
wa  now  render  the  opinion.  Your  letter  is  as  follows: 

"Only  three  absentee  votes  will 
be  cast  in  the  Primary  for  thiB 
county.  Will  it  be  necessary  to 
appoint  four  disinterested  persons 
from  the  two  dominant  political 
parties  for  the  purpose  of  opening 
and  counting  said  absentee  votes? 

Since  the  number  of  votes  is  so 
few,  would  it  be  lawful  for  the 
two  justices  of  the  peace  to  canvass 
these  three  votes  while  canvassing 
the  regular  primary  vote? 

I am  writing  at  the  request  of  the 
County  Court.  They  are  very  inter- 
ested in  keeping  expenses  down." 

The  Regular  Session  of  the  Legislature  in  1933  made  a 
radical  change  in  the  mode  and  manner  of  casting  absentee  bal- 
lots. There  have  been  no  decisions  on  the  law  as  changed;  hence, 
we  must  be  guided  solely  by  the  wording  of  the  statute.  Section 
10186,  Laws  of  Mo.  1933,  page  222  is  as  follows: 
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"The  official  or  officials  charged  with 
the  duty  of  issuing  such  ballots  to 
absent  voters  for  the  district,  ward  or 
precinct  in  which  such  absent  voter 
resides  shall  receive  the  ballot  of 
subh  absent  voter  and  safely  keep  and 
preserve  the  same  unopened  in  his  or 
their  office.  At  least  24  hours  before 
said  ballot  shall  be  opened  and  can- 
vassed, such  official  or  officials  shall 
make  a complete  list  of  the  names  of 
such  absent  voters  whose  ballots  have 
been  received,  and  shall  cause  such  list 
thereof  to  be  posted  in  some  conspicuous 
place  in  his  or  their  office,  which  list 
shall  also  show  the  precinct  in  which 
said  absent  voter  claims  to  be  a resident. 

Such  list  shall  be  open  to  public  inspec- 
tion. Whenever  the  county  court  of  any 
county,  or  the  board  of  election  commis- 
sioners, as  the  case  may  be,  shall  meet 
to  canvass  the  votes  according  to  law  they 
shall  first  appoint  four  disinterested 
persons  from  the  two  dominant  political 
parties,  not  more  than  two  of  whom  shall 
be  of  the  same  political  faith,  for  the 
purpose  of  opening  and  counting  said  ab- 
sentee vote,  and  the  said  persons  so 
appointed  shall  take  the  oalih  prescribed 
for  the  regular  judges  of  election,  and 
shall  at  once  proceed  to  open,  canvass 
and  count  such  votes,  and  having  deter- 
mined that  such  absent  voter  or  voters  are 
entitled  to  vote  in  the  respective  pre- 
cincts wherein  he  or  they  offer  to  vote, 
and  having  been  fully  satisfied  thereof 
they  shall  certify  to  the  county  court, 
or  to  the  election  commissioners,  as  the 
case  may  be,  the  number  of  qualified  votes 
to  be  counted  for  each  of  the  respective 
candidates  voted  for  in  such  election 
precinct,  or  for  or  against  the  question 
of  public  policy  submitted  at  such  election, 
and  shall  forthwith  make  such  certificate  to 
the  county  oourt,  or  to  the  election  commis- 
sioners, as  the  case  may  be,  who  shall  tabulate 
such  vote  along  with  the  other  votes  certified 
from  the  several  precincts  of  the  county  and 
credit  the  same  to  the  candidate  or  issue 
for  whom  or  for  which  said  absentee  votes 
were  cast  in  arriving  at  the  total  result 
of  the  election  in  the  district,  precinct  or 
ward  where  said  voter  resides  or  lives:  Pro- 
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Tided,  however,  that  no  ballot  shall 
be  counted  by  said  judges  which  has 
not  been  received  and  filed  by  the 
issuing  official  or  officials  within 
the  time  by  this  act  required.'* 


CONCLUSION 


While  we  realize  that  the  manner  of  counting  the  votes 
mentioned  in  your  letter  would  be  economical  to  the  county,  yet 
we  are  constrained  to  hold  that  in  order  for  the  absentee  ballots 
to  be  legal  and  valid,  it  is  necessary  that  the  terms  and  con- 
ditions as  set  out  in  Sec.  10186,  supra,  be  followed. 


Respectfully  submitted. 


0LLIT2R  W.  N0L2N, 

Assistant  Attorney  General 


APPROVED: 


m i-oifltflhlck,  1 

Attorney  General 


OWN: AH 


RELATING  I I.  U . wi'ti  MONTHiji  FOR  SALARY 

OF  ta\, wyx-iNQ  ATTOI  1Y  - 

II.  RELATING  TO  PAT ING  OH  PROTESTING 
WARRANTS  BY  COUNTY  TREASURER. 


Hon*  d*  L.  Huett 
prosecuting  Attorney 
Reynolds  County 
Centerville,  siesouri 


October  10th, 


Dear  Sir* 


We  acknowledge  your  letter  of  September  22nd  in 
Rich  you  state  and  inquire  as  follows s 

*0n  July,  2nd,  I was  appointed  by  the 
Governor  to  the  office  of  prosecuting 
attorney  of  this,  Reynolds  County,  on 
the  flret  Monday  of  August,  I filed  with 
the  county  court  the  abstract  of  fees 
and  also  statement  of  ay  salary  as  is 
required  by  law,  the  county  court  seems 
to  be  very  much  confused  by  the  new  county 
budget  law  that  was  passed  by  the  general 
assembly  at  its  regular  session,  1933, 
with  reference  to  the  payment  of  the 
salaries  of  the  various  county  officers, 
under  this  lav  and  are  not  issuing  war- 
rants drawn  on  the  treasurer  for  their 
monthly  a alary* 

Section  11314  JUS*  1929,  fixes  the  salary 
of  the  prosecuting  attorneys  in  the  various 
counties  of  the  state  and  also  provides 
that  said  salary  “to  be  paid  monthly  upon 
the  warrant  of  tbs  county  court  issued  in 
favor  of  the  prosecuting  attorney  to  tie 
county  treasurer  for  that  purpose* “ 

I have  advised  the  county  court  that  it 
is  its  duty  to  issue  the  salary  warrants 
as  is  provided  by  said  section  11314,  and 
in  case  there  is  not  at  the  time  sufficient 
funds  in  the  tsaaeurer,  that  it  is  the  duty 
of  the  treasurer  to  protest  said  v arrants 
so  that  it  may  be  paid  tin  order  of  its 
protest* 


how  what  I want,  is  your  opinion  to  the 
county  court  as  to  their  duties  in  issuing 
the  salary  warrants  monthly  to  the  prosecuting 
attorney  as  ie  provided  by  the  above  section*** 


non*  Um  L*  / \%% 


4t  sr  lota | l&jd 


X* 


Soot  ion  8 Low*  of  Missouri*  1050 » pa^-c  ,.-46* 
provides  In  port  os  follow** 

••••After  tbs  county  court  obeli  mm 
rovlft  «d  the  e attests  It  shall  ho  toe 
duty  of  too  clerk  of  sold  court  fort,#* 
with  t outer  stash  revised  ostlsetc  on 
the  rooora  of  the  said  court  anu  t <e  eourt 
•hell  forthwith  enter  tt*oreon  ite 
preval*  the  county  clerk  shell  within 
flvs  days  after  the  date  of  approval 
of  sueh  Meet  estimate*  file  a certified 
copy  thereof  vita  tue  county  treeeurery 
toting  hie  receipt  therefor 9 arid  ho  a».aXI 
alas  forward  a cartifiad  copy  thereof 
to  the  slat*  auditor  by  registered  nail* 

The  county  treasurer  shell  net  pay  nor 
enter  protect  on  any  warrant  for  t.e 
current  year  until  suea  ©udget  estiiaate 
ahall  hove  been  so  file^«  (Thia  ennll 
net  apply  to  warrant e lawfully  issued 
for  aeeeunte  due  for  prior  year*  laws 
fully  payable  out  of  funds  for  prior 
years  en  head*)  Xf  stay  county  treasurer 
ahall  pay  or  enter  for  protect  ai %j 
warrant  before  the  budget  cetlnatc  o.  all 
have  been  filed * ae  by  thia  aet  provided* 
he  ahall  be  liable  on  hie  official  bend 
for  euen  aet*»#**« 

Zt  appears  free  tbs  above  statute  that  a 
count,  treasurer  nay  hot  pay  nor  enter  pretest  on  any 
warrant  for  the  current  year  until  such  budget  oat  irate 
shall  have  been  filed  with  the  treasurer*  However^ 
after  tie  budget  has  been  filed  as  pidvi-ea  thtreln, 
he  say  pretest  warrants* 

beetle*  12171  nevieed  statute#  nlssourif  ly2&* 
provides  es  fellows t 

•So  eounty  treasurer  in  this  state  mmZl  pm 
any  warrant  dravn  on  him  unices  each  ■»«** 
rant  be  presented  for  payment  by  t..c  ,-eraon 
la  whose  favor  it  le  drawn*  or  by  ale 
assignee*  executor  or  adsdaletraterf  &nu 
when  presented  for  pa/want*  If  there  be 


ton*  h*  L*  duett  *3*  'ttttr  tr  iota,  iv:4 


no  mono/  in  the  traeeury  for  that 
purpose,  the  treasurer  shall  «o  certify 
on  the  book  of  the  wunentf  end  ©dull  date 
and  eubooribe  tao  erne*** 

do  find  nothing  in  the  Lave*  ld&  , dh&i  either 
repeal#  directly  or  by  inplieatiea  the  elbeva  rfeututa, 
end  for  that  reason,  aay  the  treaeor®**  any  pro  taut 
earrante  under  eald  eeotlaa  after  *na  bucket  **ue  Man 
filed  with  him  without  he  coring  liable* 


IX* 


section  11314  Lena  lS33t  page  iv  , provide* 
in  part  ae  follows* 

•The  prosecuting  attorney  ohall  receive,  for 
hie  eervicea  per  annua*  to  he  paid  out  of 
the  density  treaeuxy 9 •«•••* to  ho  m id 
wmthly  upon  the  warrant  of  the  c&nwty  Mart 
ioooed  in  favor  of  the  prooocuti  , attorney 
to  the  County  treasurer  for  that  parpooo***** 

It  appear*  from  the  above  otsthte  that  it  In. 
the  duty  of  the  county  court  to  iaeue  monthly  to  the 
proeacutlng  attorney  a warrant  drawn  la  M®  favor,  upon 
the  County  treasurer  for  one  twelfth  of  hi a annual 
salary,  regardleee  of  whether  there  ie  In  said 

fund  te  pey  aaoe* 

very  truly  youre, 


-—JU*g<  JW — _ 

Aeet*  attorney  i,$«nefbl 

mnmm* 


attorney  ueaerel 


PENAL  INSTITUTIONS  - Judgment  bonds* 


Honorable  Stephen  B*  Hunter,  Director 
Department  of  Penal  Commissi oners 
Jefferson  City,  Missouri 


Dear  Sir: 


I am  writing  you  with  reference  to 
the  Judgnenta  heretofore  obtained  by  the  State 
Penal  Board  against  Buchanan  County*  The  dates 
and  amounts  of  these  Judgaents  are  as  lb  Hows: 


Case 

“IF 

Title  of 

Case 

Date  Judment 

-Obtained. 

Amount  of 
Judgment 

56060 

Dept*  Penal  Inst* 
(Industrial  Home  for 
Girls )v*  Buchanan  Co* 

1-19-34 

$4,354*26 

56061 

Dept*  Penal  Inst* 

(Xo*  Reformatory)  v. 
Buchanan  County 

3-9-34 

(10,936*13 

56062 

Dept*  x'enal  Inst* 
(Industrial  Home  for 
Negro  Girls)  w*  Bu- 
chanan County 

1-19-34 

$285*14 

We  call  your  attention  to  Section 
0316,  Laws  1933,  p*  327,  which  in  part  Is  as  fol- 
lows: 
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"There  is  hereby  created  and 
established  a department  to  be 
known  as  the  Department  of  Penal 
Institutions,  by  which  name  it 
shall  have  perpetual  succession, 
with  the  right  to  complain  and 
defend  in  all  courts j » * " 


The  counties  of  this  state  are  liable 
far  the  support,  maintenance,  clothing  and  all  other 
expenses  of  certain  persona  ooamitted  to  the  Reforma- 
tory (Section  3358,  8359,  ft*  S.  Mo*  1929),  to  the  In- 
dustrial Home  for  Girls  (Section  8372,  R*  S*  Mo*  1929), 
and  to  the  Industrial  Home  for  Negro  Girls  (Section 
3385  ft*  S*  Mo*  1929 ) • Upon  the  failure  of  the  counties 
to  meet  these  obligations,  suits  were  instituted  against 
Buchanan  County  and  a Judgment  obtained  in  favor  of  the 
Department  of  renal  Institutions*  The  question  now 
presented  is  whether  or  not  Buchanan  County  bonds  stay 
be  accepted  in  satisfaction  of  the  Judgaents  obtained* 

Section  2892,  Laws  1931,  p*  138,  is  as  fol- 
lows: 


"The  various  oounties  in  this  state 
for  themselves  as  well  as  in  behalf 
of  any  township  or  parts  of  townships 
for  which  said  counties  may  have 
heretofore  issued  any  bonds,  and 
the  several  cities,  villages,  in- 
corporated towns,  sohool  districts 
and  road  districts  in  this  state, 
are  hereby  authorised  by  their  re- 
spective county  courts  and  the  said 
cities,  villages,  incorporated  towns, 
school  districts  and  road  districts 
by  their  proper  authorities,  to 
fund  or  refund  a qjr  pert  or  all  of 
their  bonded  or  Judgment  indebted- 
ness, including  bonds,  coupons  or 
any  Judgment,  whether  based  on 
bonded  or  other  indebtedness,  and 
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for  the t purpose  may  make.  Issue, 
negotiate,  sell  and  deliver  renewal, 
funding  or  refunding  bonds,  and  with 
the  proceeds  thereof  pay  off,  redeem 
and  oanoel  such  judgments  or  old 
bonds  and  ooupons  as  the  snste  mature 
or  are  oalled  for  redemption,  or  such 
renewal,  funding  or  refunding  bonds 
may  be  issued  and  delivered  in  exchange 
for  the  judgments,  bonds  or  coupons 
to  fund  or  refund  which  the  renewal, 
funding  or  refunding  bonds  were  is- 
sued i PROV ID jk2),  that  in  no  Case 
shall  the  amount  of  the  debt  of  any  auoh 
county,  township  or  parte  of  townships, 
or  olty,  village,  incorporated  torn, 
school  district  or  need  district  be 
Increased  or  enlarged  under  the  pro- 
visions of  this  ohsptsr,  and  provided 
also  that  no  renewal,  f imding  or  re- 
funding bonds  issued  under  this  chap  ter 
shell  be  payable  in  more  than  twenty 
years  from  the  date  thereof,  end  that 
auoh  renewal,  funding  or  refunding 
bonds  shall  ba  of  the  denomination  of 
not  more  than  one  thousand  dollars 
($1,000)  nor  less  ~han  one  hundred 
dollars  ($100)  each,  and  shall  bear 
interest  at  e rate  not  to  exoeed  six 
per  eentum  (6$)  per  annum,  payable 
annually  or  semi-annually,  end  to 
this  end  each  bond  shall  have  annexed 
thereto  interest  coupons,  end  suah 
bonds  end  ooupons  shall  be  made  paya- 
ble to  bearer:  PROVIDED  FURTHER, 
that  nothing  in  sections  2392  to 
2894,  inclusive,  shall  be  so  construed 
as  prohibiting  any  county,  olty,  town- 
ship, school  district  or  road  els  trie  t 
from  renewing,  funding  or  refunding 
auoh  debt  without  the  submission  of 
the  question  to  e popular  vot*|PROVIDED, 
HOWEVER,  that  no  indebtedness.  Judgment 


#4  - Honorable  Stephen  Hunter 


or  claim  founded  on  bonds  or  coupons 
Issued  In  the  aid  of  or  In  payment 
for  the  capital  stock  of  any  rail- 
roacl  company  shall  be  funded,  nor 
shall  any  bonds  be  issued  In  lieu 
thereof  or  in  compromise  therefor 
until  authorised  by  a majority  of 
tbs  qualified  voters  of  such  county, 
city,  township  or  parts  of  townships 
voting  at  an  election  held  for  that 
purpose  pursuant  to  an  order  entered 
of  reoord  by  the  county  court  of 
such  county  or  council  or  aldermen 
of  such  city  on  petition  of  at  least 
fifty  of  the  resident  taxpayers  of 
suoh  county,  city  or  township,  after 
public  notice  by  advertisement  in 
some  weekly  newspaper  printed  and 
published  in  such  county  or  city, 
if  there  be  such  paper,  and  if  not, 
then  in  such  paper  nearest  to  such 
county  or  city,  setting  forth  the 
object  of  the  election,  for  four  weeks, 
and  in  addition  posting  up  ten  written 
or  printed  handbills  in  public  places 
in  such  county  or  city,  before  the 
time  for  such  proposition  to  fund  its  said 
indebtedness  shall  be  voted  on,  which 
said  notlcs  shall  contain  the  object 
and  general  nature  of  the  proposition 
to  fund  said  indebtedness.  The  election 
herein  provided  for  shall  be  held  in 
conformity  with  the  statutes  of  the 
stats  covering  state,  county  or  municipal 
elections.  And  when  such  indebtedness  has 
been  onos  compromised  and  funded,  the 
funding  bonds  issued  in  lieu  thereof 
may  again  be  refunded  according  to 
the  other  provisions  of  this  artiele 
without  such  election. " 


#5  - Honorable  Stephen  3.  Hunter 


It  would  appear  from  the  foregoing  statute  that 
the  authority  to  Issue  such  bonds  Is  Placed  with  the  county, 
and  If  such  bonds  are  Issued,  you  are  required  to  aooept 
such  bonds  In  satisfaction  of  the  Judgment*  These  bonds 
are  payable  to  bearer* 

While  not  paaslng  directly  upon  the  validity  of 
the  section  above  set  out,  the  right  of  the  county  to 
refund  Its  Judgnent  Indebtedness  by  the  Issuance  of 
bonds  seems  to  be  recognised*  State  ex  rel*  Clark  County 
v*  Hackoann,  230  Mo*  086;  state  ex  rel*  Johnson  v*  Kail- 
road  Company,  516  Mo*  450;  State  ex  rel  ’ayne  County  v* 
Hackmann,  272  Mo*  600* 

We  are  aaaumlng  thnt  the  bonds  Issued  by  ^uohsnan 
County  have  been  Issued  In  accordance  with  the  consti- 
tutional laws  of  this  stats* 

It  Is  the  opinion  of  this  office  that  '^uohanan 
County  has  the  authority  to  Issue  bonds  In  satisfaction 
of  the  Judgments  obtained  against  that  county  by  the 
Department  of  Penal  Institutions,  and  that  the  Depart- 
ment of  Penal  Institutions  is  required  to  accept  such 
bonds  In  satisfaction  of  such  Judgments* 


.Tenpeot fully  submitted. 


FRANKLIN  E*  REAGAN 
Assistant  Attorney  General 


APPROVED i 


ROY  McKITTRICK 
Attorney  General 


FERiFE 


ELECTIONS  • Notice  of  selection  of  election  Judges  ma>  be 
served  by  the  sheriff. 


October  29,  1034 


Honorable  Arthur  Huff 

Clerk  of  the  Iron  County  Court 

Ironton,  Missouri 


Dear  sir* 


This  acknowledges  receipt  of  your  request 
for  an  opinion  under  date  of  October  23,  1934,  and 
which  request  is  ns  follows i 

"Our  Sheriff  believes  that  he  Is 
entitled  to  a fee  for  serving 
notices  to  the  Judges  of  election 
of  their  appointment  by  the  County 
Court* 

"The  Court  has  no  desire  to  deprive 
the  Sheriff  of  any  compensation 
Justly  due  him  and  have  requested 
me  to  respectfully  request  the 
opinion  of  your  office  in  the  sub- 
ject as  some  of  the  Count y Courts, 
we  understand,  have  allowed  the 
sheriffs  one  dollar  for  serving 
these  notices  of  appointment  upon 
each  Judge  of  election* 

"Our  idea  is  to  be  fnir  with  the 
sheriff,  but  remain  within  the 
law*  Tour  opinion  on  this  sub- 
ject will  be  much  appreciated  by 
the  Court  and  the  writer*" 


#2  - Honorable  Arthur  miff 


We  find  from  an  examination  of  the 
tory  lav  of  this  state  that  a county  court  ia 
of  Record,  Section  1826,  R*  S,  Mo*  1929;  that 
Seotion  1844,  R*  S.  Mo*  1929  it  has  power  nto 
writs  which  my  be  necessary  in  the  exercise" 
respective  Jurisdiction* 

* 

Section  10209,  R*  S*  Mo*  1929  provides  that 
with  reference  to  the  election,  the  county  court  shall 
•elect  and  appoint  the  number  of  judges  required  to  hold 
election,  taking  one-half  of  the  Judges  so  appointed 
from  each  of  the  lists  submitted  by  the  two  leading  po- 
litical parties* 

Seotion  10210,  R*  S*  Mo*  1929  provides  that 
before  the  judges  enter  upon  the  duties  of  election  Jutrge, 
they  shall  take  an  oath  which  is  sat  out  in  detail  in  this 
seotion*  The  law  provides  vhan  the  polls  shall  be  opened 
and  dosed,  and  under  Section  10194,  R*  S*  Mo*  1929: 

"The  Judges  of  each  election  here- 
after to  be  held,  general  or  municipal, 
shall  open  the  polls  at  six  o'clock  in 
the  morning  and  oontinue  them  open 
until  seven  (7)  o'clock  in  the  evening, 
unless  the  sun  shall  set  after  seven 
(7)  o'clock,  when  the  polls  shall  be 
kept  open  until  sunset,  * " 


sta tu- 
ft court 
under 
issue  all 
of  its 


Under  the  1933  Lews,  p*  239,  it  is  provided: 

"The  Judges  of  eleotion  shall  designate 
two  of  their  number,  not  of  the  same 
party,  whose  duty  it  shall  bs  to  have 
charge  of  the  ballots  and  to  furnish 
them  to  tbs  voters  In  the  manner  here- 
inafter provided *" 


A new  seotion,  Section  10211,  Leva  1933,  p*  £39, 
also  provides  that  the  Judges  shall  appoint  clerks  of  election 
who. 


" * before  entering  on  the  duties  of 
their  appointment,  shall  take  an  oath 
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or  affirmation,  to  be  administered 
by  one  of  the  persons  appointed  or 
eleoted  Judges  of  the  election,  * " 


It  is  apparent  from  the  above  and  foregoing 
synopsis  of  election  law  that  the  legislature,  by  the 
use  of  the  terms  "select  and  appoint"  found  In  Section 
10209  R,  S*  Mo.  1929,  meant  that  the  county  oourt  should 
notify  such  persons  of  the  aotion  of  the  county  court  In 
selecting  them  to  be  an  election  Judge,  although  a spe- 
cific statute  on  this  matter  has  been  omitted  by  the 
Legislature.  It  has  been  made  the  duty  of  the  sheriff 
to  attend  each  oourt  held  in  his  county.  Section  1870, 

R,  S.  Mo,  1929, 

Section  1845,  K.  S,  Mo,  1929,  In  part,  pro- 
vides! 

"Where  there  is  no  sheriff  or  other 
ministerial  officer  qualified  to 
act,  * the  court,  or  dark  thereof 
in  vacation,  may  appoint  one  or  more 
persons  to  execute  its  process  snd 
perform  any  other  duty  of  such  of- 
ficer, who  shall  be  entitled  to  such 
fees  for  tlelr  services  in  each 
cause  as  are  allowed  by  law  to  sheriffs 
in  like  cases," 


It  la  apparent  from  this  seotlon  that  any  writ 
of  either  selection  or  election  of  any  election  Judge  by  the 
county  court  is  a me tter  of  court  record  and  a proper  notice 
of  auoh  aotion  should  be  served  upon  the  eleetlon  Judge  so 
selected.  It  was  not  the  Intent  of  the  lawmakers  that  the 
county  court,  some  county  Judge  or  the  clerk  of  a county 
oourt  ahould  attempt  to  aerve  its  dsolslons  by  mail  or  some 
other  method,  lhe  intention  was  to  have  the  sheriff  In  at- 
tendance on  toe  county  court  to  aerve  or  carry  out  any  no- 
tices or  any  other  matters  It  had  to  aerve,  and  for  such 
services  the  Legislature,  In  :eotlon  11789,  R,  S,  Mo.  1929, 
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provided  a feo  of  fifty  cents  for  serving  ovary  notice  or 
rule  of  court,  to  be  paid  to  the  sheriff,  and  also  aile- 
age  at  the  rate  of  ten  centa  per  mile  for  each  mile  actually 
travelled  In  serving  such  writ  or  notloe* 

It  la,  therefore,  the  opinion  of  this  office 
that  there  le  no  mandatory  provision  of  law  requiring  the 
comity  clerk  to  notify  election  Judges  aa  such,  but  in  the 
event  of  the  failure  of  the  county  court  to  so  notify  them, 
it  Is  apparent  that  the  Judges  so  selsoted,  unaware  of 
their  appointment  as  auoh,  will  fall  to  aot,  and  under 
such  circumstances,  under  the  mandates  of  Section  10191, 
the  voter,  when  asaeiblcd,  rnny  ni  -.pint  the  Juh r;oa, 
ever,'  If  the  county  oourt  hor.ua  it  advisable  to  notify 
persons  selected  by  the  court  to  aot  aa  eleotion  Judges, 
then  the  county  court  must  follow  the  proper  routine  of 
having  such  notioes  served  by  the  sheriff,  whose  compensa- 
tion, as  here tof ore  pointed  out,  la  fixed  by  law* 


Yours  very  truly. 


PRAMKLIN  F..  K KAGAN 

Assistant  Attorney  General 


APPHOVKI'i 


say  lawwOT  " 

Attorney  General 
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PENAL  BOARD  - Judgment  bonds  of  Buchanan  County. 


0 

'Y 

November  19,  1934  I ' 


Honorable  : tephen  B.  Hunter,  Director 
Department  of  Penal  Inetltutiona 
Jefferson  City,  Missouri 


Dear  Sirs 


This  acknowledges  receipt  of  your  request  of 
November  8,  1934  for  an  opinion  relating  to  the  accept- 
ance of  Buchanan  County  bonds  by  the  Penal  Board  in 
payment  of  Judgments  Obtained  by  the  Penal  Board  against 
that  county,  and  that  part  of  your  letter  pertinent  to 
the  request  is  as  follows: 

"All  these  bonds  are  long-term 
bonds,  bearing  5%  interest,  payable 
to  bearer*  Mr*  Lane,  in  carrying 
out  the  instructions  of  the  Penal 
Board,  desires  to  be  relieved  of 
the  custody  of  these  bonds;  and 
we  are  therefore  asking  you  for 
instructions  as  to  how  he  shall 
make  delivery  and  to  whom  he  shall 
deliver  them* 

"The  Penal  Board  will  not  accept 
these  Buchanan  County  bonds,  if 
there  is  any  way  to  avoid  it,  ex- 
cept on  an  order  from  the  Court 
compelling  us  to  tr ke  them*  Yie 
are  not  satlsying  the  Judgment  and 
no  one  other  than  the  Attorney-Gen- 
eral^ office  has  hod  any  authority 
from  the  Penal  Board  to  deal  with 
the  Buchanan  County  accounts  in  any 
way." 


#2  - Honorable  Stephen  5.  Hunter 


These  bonds  were  Issued  by  the  county  of  Buchanan 
under  the  1931  Lew,  p*  158*  The  county  court  was  the 
authorised  body  of  Buchanan  county  to  perform  this  act, 
and  If  the  bonds  are  delivered,  they  should  be  re-dellvered 
to  the  county  court  of  Buchanan  county,  Missouri*  If 
Buchanan  county  desires  to  "exchange"  these  bonds  for 
the  Judgment  now  held  by  the  Penal  Board  against  that 
oounty,  the  entire  natter  of  such  an  exchange  calls  for 
a mutual  agreement  between  the  Penal  Board  and  Buchanan 
county* 


uhat  portion  of  our  opinion  heretofore  written 
Indicating  that  the  Penal  Board  must  accept  these  bonds 
has  been  re- considered  and  la  hereby  withdrawn,  and  It 
is  the  opinion  of  this  office  now  that  there  Is  no  duty 
on  the  Penal  Board  to  accept  these  bonds  unless  the  Penal 
Board  wishes  to  do  so*  I am  enclosing  herewith  a copy 
of  a letter  from  E*  P*  Moupin,  County  Auditor  of  Buchanan 
County* 

Raspeotfully  submitted. 


FRANKLIN  E*  REAGAN 

Assistant  Attorney  General 

APPROVED* 


Attorney  General 


FERtPX 
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CPU, TIES,  COUNTY  0LSRK3:  County  Clerk  not  entitled  to  extra  compensation 

for  his  services  In  oonneotion  with  the  prepara- 
tion of  county  budget. 

Under  Section  12165,  Laws  of  Mo.  1933, pages  355 
and  356,  County  Clerk,  where  he  becomes  the  desig- 
nated person  under  said  section  may  receive  compen- 
sation for  furnishing  financial  statement.  Amount  re- 
ceived must  not  exceed  the  aggregate  amount  of  fees 
December  19,  1934.  set  0ut  under  Seo. 

11811  La. vs  of  1933, 
'/  page  370. 


Ur.  Arthur  Huff 

Clerk  of  the  Iron  County  Court 
Ironton,  Missouri 


Dear  Sir: 


This  department  wishes  to  acknowledge  your  let- 
ter of  recent  date  wherein  you  state  in  oart  as  follows: 


FILED 


•ft  did  a lot  of  work  in  this  office 
last  spring  in  the  preparation  of  the 
county  budget,  and  I am  wondering  if 
the  County  Court  would  have  authority 
to  allow  me  anything  for  this  work 
should  they  feel  so  disposed;  also 
what  compensation  would  the  Court 
hare  authority  to  grant  me  for  pre- 
paring the  financial  statement,  and 
if,  in  your  opinion,  the  Court  would 
be  justified  in  making  me  an  allowance 
in  either  case  would  I be  required  to 
account  for  same  as  part  of  the  or- 
dinary fees  of  the  offloe,  or  could  I 
retain  either  without  rendering  an 
account  therefor?* 


Laws  of  Missouri,  1933,  3eotion  1,  page  340,  deal- 
ing with  the  County  Budget  Law,  provides  in  r>art  as  follows: 

•••••  All  counties  now  or  hereafter 
having  a population  of  50.000  in- 
habitants or  less,  acoordlncr  to  the 
last  federal  decennial  oenrus,  shall 
be  governed  by  Sections  1 to  8 lr.clu  - 


Hr.  Arthur  Huff 
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sire  of  this  act.  It  Is  here- 

by made  the  duty  of  the  cl  erica  of 
the  oounty  courts  of  the  several 
counties  of  this  state  to  prepare 
all  data,  estimates  and  other  in- 
formation needed  or  required  by 
the  county  court  for  the  purpose 
of  carrying  out  the  provisions  of 
this  act.  ••••* 


Iron  County  has  a population  of  9,643,  according 
to  the  last  federal  decennial  oensus  and  would  be 
governed  by  the  above  section  as  it  relates  to  the  coun- 
ty budget  law. 


It  is  a well-settled  law  in  this  State  that  when- 
ever a oounty  officer  seeks  to  impose  a charge  upon  the 
county  and  colleots  a fee  for  servioes  performed,  he 
must  be  able  to  point  out  the  section  in  the  statutes 
which  authorises  the  payment  of  the  fee. 


The  rule  is  announced  in  Sanderson  v.  Pike  County. 

195  Mo.  598,  1.  c.  605,  as  follows: 

■••••  It  is  a well-settled  law  in 
thin  State  that  the  right  to  com- 
pensation for  the  discharge  of 
official  duties  is  purely  a crea- 
ture of  the  statute,  and  that  the 
statute  which  is  claimed  to  con- 
fer that  right  must  be  strictly 
construed.  The  right  of  a public 
offloer  to  compensation  is  derived 
from  the  statute,  and  he  is  en- 
titled to  none  for  services  he  may 
perform  as  suoh  officer,  unless 
the  statute  gives  it.  (state  ex 
rel.  v.  Adams,  173  Mo.  1-7;  Jack- 
son  County  v.  Stone,  168  Mo.  577; 

State  ex  rel.  v.  Walbridge.  153 
Mo.  194;  state  ex  rel.  v.  Brown, 

146  Mo.  401;  State  ex  rel.  v.  Wof- 
ford, 116  Mo.  230;  Givens  v.  Daviess 
Co.,  107  Mo.  603;  Williams  v.  Chariton 
Co.,  85  Mo.  645;  Gammon  v.  Lafayette 
Co.  76  Mo.  675. )« 
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tie  find  the  duty  is  unon  the  Clerk  of  the  County 
Court  to  prepare  the  county  budget  but  no  provision 
i 8 made  for  payment  of  fees  and  ws  are  of  the  opinion 
that  the  county  court  would  have  no  authority  to  allow 
you  anything  for  your  services  in  the  preparation  of 
your  budget  even  if  they  felt  so  disposed. 


Laws  of  Missouri,  1933,  Seotlon  12166,  pages  356 
and  357,  provides  for  the  payment  and  for  the  person 
designated  to  prepare  the  financial  statement  for  the 
county  - said  seotlon  among  other  things  provides: 

••••The  county  court  shall  not  pay 
the  publisher  until  said  proof  of 
publication  is  filed  with  the  court 
and  shall  not  pay  the  person  desig- 
nated to  prepare  the  statement  for 
the  preparation  of  the  copy  for  said 
statement  until  the  State  Auditor 
shall  have  notified  the  court  that 
said  proof  of  publication  has  been 
received  and  that  it  complies  with 
the  requirement s of  this  Section. 

••••  For  the  ^reparation  of  the  cony 
for  the  statement  the  court  may  al- 
low not  to  exceed  the  price  per  hun- 
dred words  and  figures  permitted  to  the 
olerk  of  the  court  for  the  writing  of 
the  record  and  no  pay  shall  be  allowed 
for  pasting  printed  copy  in  the  reoord. 


Seotlon  12165,  Laws  of  Missouri,  1933,  pages  353  - 
356,  among  other  things  provides: 

■•••••Or  if  no  one  has  been  designated 

said  statement  having  been  Drenarea 
by  the  county  cleric, ' signature  shall 
be  in  the  following  form: 

'Clerk  of  the  County  Court  and  ex- 
officio  officer  designated  to  pre- 
pare financial  statement  required 
by  Section  12165  Revised  Statutes 

1939. 
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Under  the  forsgoin«;  section,  the  County 
court  is  authorized  to  appoint  as  a designated  person 
to  prepare  a financial  statement  any  person,  or  upon 
the  failure  of  the  court  to  designate  a person  to 
prepare  the  financial  statement  required  by  3eotion 
13165,  supra.  the  County  Clerk  becomes  the  ex-officio 
officer,  designated  under  the  statutes  to  prepare  the 
financial  statement. 

Under  Section  13166,  supra,  it  Is  the  duty 
of  the  County  Court  to  pay  the  person  designated,  whether 
it  be  an  outsider  or  the  County  Clerk  to  prepare  the 
financial  statement  • nd  the  amount  of  compensation  Is 
limited  not  to  exoeed  the  price  per  hundred  words  and 
figures  permitted  to  the  clerk  of  the  court  for  the  writ- 
ing of  the  record  and  no  pay  shall  be  allowed  for  ja  sting 
the  printed  cony  in  the  record. 

In  view  of  the  foregoing  statutes,  we  believe 
that  the  Legislature  has  authorized  and  directed  the 
County  Court  to  pay  the  County  Clerk  for  performing  the 
services  of  preparing  the  financial  statement,  whenever 
the  County  Court  has  failed  to  designate  some  other  per- 
son to  prepare  this  statement. 


It  is,  therefore,  the  opinion  of  this  department 
that  if  you  became  the  ex-officio  officer  designated  to 
prepare  the  financial  statement  as  required  by  3eetlon 
12165,  supra,  then  you  may  recover  compensation  for  pre- 
paring such  statement  for  the  years  1933-1934  at  which  time 
Sections  12165  and  13166,  supra,  were  in  effect. 

Laws  of  Missouri,  1933,  3eotlon  11811,  page 
37C,  provides  the  aggregate  amount  of  fees  that  any  olerk 
of  the  County  Court  under  Articles  2 and  3 of  Ohapttr  84 
of  the  Revised  Statutes  of  Missouri,  1939,  may  retain  for 
any  one  year's  service: 

jn  counties  having  a popula- 
tion of  less  than  7,500  nersons, 

4h4  less  than  10,000  persons,  the 
olerke  shall  be  allowed  to  retain 
$1100.00  for  themselves;  and  shall 
be  allowed  to  pay  for  deputies  and 
assistants  $900.00;  ••••* 
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Iron  County,  according  to  the  last  federal 
decennial  oensus,  would  be  governed  by  the  aoove  section. 
X*  axe,  therefore,  of  the  opinion  that  if  you  became  the 
ex-officio  officer  designated  to  prepare  the  financial 
statement  as  required  by  Section  13185,  the  compensation 
you  may  recover  for  preparing  such  statement  added  to 
the  regular  fees  of  your  office  must  not  exceed  the  ag- 
gregate amount  set  out  above  for  any  one  year’s  service. 


Respectfully  submitted. 


WK.  ORR  SAWYER* 

Assistant  Attorney-General. 


APPROVED: 


ROT  McKITTRlCK 
Attorney-General . 


Ml-W09/afJ 
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ZhOOL  FCR  TdE  DEAF: 


Board  of  Managers  have  exclusivo  a;id 
discretionary  Dower  to  discharge  persons 
enrolled  therein. 


don.  iruroan  L.  Ingle 
Superintendent 
tfiiesouri  school  for  eaf 
Fulton,  Missouri 


Dear  Sir: 


This  office  acknowledges  receipt  of  your  letter  dated 
January  IB,  1934,  as  follows : 

"I  arc  most  anxious  to  get  from  you,  an 
opinion  regarding  the  powers  and  author- 
ity of  the  hoard  of  managers  of  the  Missouri 
School  for  the  Loaf.  I wish,  particularly, 
to  know  their  authority  in  regard  to  die- 
charging pupils,  and  whether  or  not,  it  is 
within  their  power  to  decide  when  ana  for 
what  cause  a pupil  shall  be  dismissed  from 
this  sohool. 

as  there  is  a cue  now  pending,  an  immediate 
reply  from  you  will  be  reatly  appreciated." 


.ection  9688  K.  S.  Mo.  l'f'2.>,  provides: 

"The  'Missouri  school  for  the  blind'  at 
oalnt  Louie,  and  the  'Missouri  school  for 
the  deaf'  at  Fulton  shall  oe  regarded, 
clashed  and  conducted  wholly  as  educational 
institutions  of  the  state." 


Section  9689  R.  S.  ^o.  1929,  iri  part  pertinent,  reaas: 

"The  bovern  «nt  of  each  of  these  schools 
shall  be  vested  in  a board  of  managers, 
etc." 
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Section  9692  ft.  £.  Mo.  1929,  provides: 

"•ill  blind  and  daaf  persona  under  twenty-one 
(21)  /ear a of  age,  of  suitable  mental  and 
physical  capacity,  who  are  residents  of  this 
state,  siiall  be  entitled  to  admission  to 
the  school  for  the  blind  and  the  sohodL  for 
the  deaf,  respectively.  All  admissions  and 
discharges,  and  the  1 sngtn  of  the  period  of 
instruction  of  each  pupil,  shall  be  deter- 
mined  by  the  board  of  managers.” 


In  Bellerlve  mv.  et  al.,  v.  Kansas  City  et  al.,  13  S.  " • 
(2d)  623,  the  Supreme  Court,  1.  c.  63J,  said: 

"one  of  the  cardinal  rules  of  statutory 
Interpretation  and  construction  Is  that 
words  in  co.i  .on  use  are  to  be  construed 
in  their  natural,  plain  ana  ordinary 
signification  and  acceptation." 


The  words  (pertinent  to  a determination  of  your  inquiry)  used 
In  Section  9696,  supr*,  are  unanbiguona  and  thus  must  be  construed 
In  their  natural,  plain  and  ordinary  signification  and  acceptation. 
Attention  Is  directed  to  the  word  "all"  found  therein  ( "all  admissions 
anu  discharges  # * • shall  be  determined  etc.") 

Webster  defines  tns  word  "all”  to  mean: 

"The  w -ole  quantity,  extent,  auratlon, 
amount,  quality  or  degree  of;  the  whole; 
the  whole  number  of,  etc." 


The  purpose  of  the  school  for  the  Deaf  Is  to  give  frse  Instruc- 
tion to  persons,  residsnts  of  this  Stats,  under  twenty-one  years  of 
age,  of  suitable  mental  and  physical  capacity,  and  the  Board  is 
intrusted  with  this  duty.  Discharging  of  pupils  should  bs  for 
cause  and  should  not  bs  abused.  Mere  whim  or  dislike  of  a person 
should  not  cauoe  hie  discharge,  however,  if  a person  is  irjsoral, 
mentally  unfit,  or  for  any  other  reason  a hindrance,  then  he  should 
be  discharged.  The  act,  or  acts,  that  go  to  make  up  that  which 
the  Board  dec Idea  la  aufflclent  to  discharge  a person  la  left 
entirely  to  the  said  Board  of  Managers'  discretion. 
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it  is  our  opinion  that  it  is  within  the  power  of  the  Board 
of  Manager,  of  the  Missouri  Behool  for  the  Deaf  to  decide  whan. 

fofjwhat  cause,  a pupil  shall  be  discharged  from  the  school, 
but  said  power  should  not  be  arbitrarily  abused. 


Yours  ver>  truly. 


James  L.  HornBostel 
Assistant  Attomey-'Jeneral. 


AP»>hUVtrt>i 


tti  — 

Attorney -General. 


jua«;  a 


INiirfRITANCE  TAX: 


General  Assembly  meant  Sec.  573 , R.S.  1929 
to  take  advantage  of  tbe  full  80^  credit 
allowed  by  the  Federal  Government. 


February  1,  1954. 


FILED1 


Hon.  Richard  R.  Kacy, 
State  Treasurer, 

Jefferson  City,  Missouri. 


Dear  Sir: 


Attention:  Mr.  E.  Arnett, State  Supervisor 


We  are  In  reeeipt  of  your  request  for  an  opinion  as  stated 
In  a letter  to  your  office  from  Mr.  Joseph  Morton: 

"I  will  thank  you  to  Inform  me  whether 
it  is  the  practice  of  your  office  to 
construe  Section  575  of  the  Revised 
Statutes  of  Missouri  of  1929  to  mean 
that  the  amount  of  tax  imposed  upon  an 
estate  for  the  purposes  of  the  Federal 
Estate  Tax  under  the  Revenue  Act  of  1926 
before  deduction  therefrom  of  the  Inheri- 
tance Tax  paid  to  the  State  of  Missouri, 
or  the  amount  actually  paid  to  the  United 
States  Government  as  an  batata  Tax  after 
deduction  of  the  Missouri  Estate  Tax  Is 
used  as  the  basis  for  computing  the 
eighty  per  cent  of  Federal  Tax  which  must 
be  paid  as  an  additional  Inheritance  Tax 
to  the  State  of  Missouri.” 


I. 

The  Missouri  Estate  Tax  Is  equal  to  the 
di fferenceTetween  the  Inheritance  tax 
of  Missouri  and  fiighiy  : er  Cent  of  the 
federal  Estate 'fax. 

Section  575,  R.S.  Mo.  1929  provides: 

"In  the  event  that  the  total  of  the  Inheri- 
tance taxes  imposed  upon  the  several  interests 
and  property  comprising  the  estate  of  the 
deceased,  by  law,  lees  exemptions  allowed  by 
law,  and  all  ether  state  Inheritance  taxes, 
shall  not  equal  eighty  per  centum  of  the 
amount  of  the  tax  Imposed  upon  the  value  of  the 
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net  estate  of  said  decedent , under  the 
federal  estate  tax  law,  whenever  tbs 
federal  estate  tax  la  determined  an  ad- 
ditional tax  shall  then  be  Imposed  upon 
the  value  of  the  net  estate  of  said  de- 
eedent  as  of  the  date  of  such  determination 
equal  to  the  differenee  between  the  total 
of  the  tax  Imposed  under  said  section  572 
as  amended  and  eighty  per  oentum  of  the 
tax  imposed  by  said  aet  of  congress." 

Section  1093,  Title  26,  United  States  Code  Annotated 
prorldes : 


x * 


"• 

A \ 


K 


"The  tax  Imposed  by  section  109S  of  this 
title  shall  be  credited  with  the  amount 
of  any  estate,  inheritance,  legacy,  or 
succession  taxes  actually  paid  to  any  State 
or  Territory  or  the  District  of  Columbia, 

In  respeot  of  any  property  included  in  the 
gross  estate.  The  credit  allowed  by  this 
section  shall  not  exoeed  80  per  centum  of 
the  tax  imposed  by  section  1092  of  this 
title,  and  shall  include  only  such  taxes 
as  were  actually  paid  and  credit  therefor 
claimed  within  three  years  after  the  filing 
of  the  return  required  by  section  1096  of 
this  title." 

It  ia  apparent  that  it  was  the  intention  of  the  General 
Assembly  of  Missouri,  by  Section  573,  supra,  to  take  advantage 
of  the  full  80$  credit  allowed  by  the  Federal  Government.  The 
manner  of  calculating  the  Missouri  Estate  Tax  is  as  follows: 


Federal  Estate  Tax $100,000.00 

80$  thereof ••..••••.•••....80,000.00 

Missouri  Inheritance  Tax .30.000.00 

Missouri  Estate  Tax $50,000.00. 


Respectfully  submitted. 


JOHN  I.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED : 


TOTTsnraneK, ' 

Attorney  General 


JVH: AH 


INHERITANCE  TAX  IAW: 


'Waiver  necessary  on  transfer  of 
property  from  bank  or  trust  com- 
pany to  executor;  not  necessary 
upon  a transfer  by  the  executor 
to  the  distributee . 


5 


•«tay  24,  1934 


Mississippi  Valley  Trust  Company 
:t.  Louis , Missouri 


Attention:  Mr,  H.  N,  Arthur 

Assistant  Trust  Officer. 


bear  Sir: 


This  Department  is  In  receipt  of  your  request  for 
an  opinion,  tased  on  the  following  state  of  facts: 

"This  company  acts  as  transfer  agent 
for  various  corporations  and  is  called 
upon  from  time  to  time  to  transfer 
stocks  registered  in  the  name  of  an 
individual  who  has  died  since  the  date 
of  issue.  It  is  our  custom  to  require 
a consent  from  your  Department  before 
making  such  transfers,  but  the  usual 
form  provided  authorises  transfer  to 
the  exeoutor  and  ends  with  this  state- 
ment :- 

•fte  hereby  release  said 

from  any  and  all  liability  to  the 
State  of  Missouri  for  the  tax  and 
penalties  imposed  by  the  Transfer  and 
Inheritance  Tax  laws  thereof  by  rea- 
son of  said  transfer,  payment  or 
delivery, * 

In  most  cases  a transfer  is  not  made 
to  the  executor  but  to  the  distributees 
either  in  accordance  with  the  will  or 
the  laws  of  descent  and  distribution. 

It  has  been  our  interpretation  that  if 
a consent  was  granted  by  your  Department 
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to  make  a transfer  that  you  were  on 
notice  and  that  the  one  waiver  was 
all  that  would  be  required.  The 
question  has  now  been  raised,  however, 
as  to  the  necessity  of  securing  an 
additional  waiver  when  the  executor 
makes  transfer  to  the  distributee  under 
the  above  form  used  by  your  Department. 

Will  „ou  please  furnish  us  a ruling  as 
to  whether  or  not  there  Is  any  additional 
liability  on  the  transfer  agent  or  the 
corporation  Issuing  the  stock  If  trans- 
fer Is  made  to  a distributee  under  the 
form  of  waiver  above  mentioned!" 


.‘action  583  R.  S.  Missouri  1929  provides  In  part 
as  follows! 

"No  safe  deposit  company , trust  company, 
corporation,  bank  or  other  Institution, 
person  or  persons  having  In  possession  or 
under  control  securities, deposits, or  other 
assets  belonging  to  or  standing  In  the 
name  of  a decedent  who  is  a resident  or 
non-resident,  or  belonging  to  or  standing 
In  the  joint  ntua  s of  such  _a  decedent  and 
ono  or  more  pereonsTEnc luffing  the  shares 
or  caplCaT  slock  or  other  Interest  In  a safe 
deposit  company, trust  company, corpora- 
tion, bank  or  other  Institution  making  a 
delivery  or  transfer  herein  provided, shall 
deliver  or  transfer  the  same  to  the  execu- 
tor , administrator,  or  legal  representa- 
tives of  said  decedent  or  the  survivor  or 
survivors  when  In  the  joint  name  of  a 
decedent  and  ono  or  more  persons  or 
upon  their  order  or  request  unless  notice 
of  the  time  and  place  of  sucK’~Tntenff'ed 
5*01  Every  or  transfer  be  served  upon  f he 
state  treasurer  and  attorney- general  at 
leasi  ten  days~prlor  to  said  delivery  or 
transfer;  nor  shall  any  safe  deposit  com- 
pany, trust  company, corporation,  bank 
or  other  Institution,  person  or  persona, 
deliver  or  transfer  any  securities, deposits, 
or  other  assets  belonging  to  or  standing 
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Tn  the  name  of  decedent  or  belong  to  or 
standing  In  the  flolnt  namec  of  a dececlent 
and  one  or  more  persons,  including  the 
shares  ot  capital  stock  of  or  any  other 
interest  in  the  safe  deposit  company, trust 
company , corporation, bank  or  other  insti- 
tution making  the  delivery  or  transfer 
wl thout  retaining  £ sufficient  port  Ion  or 
a ;;ounf  thereof  to  'pay  any  tax  or  Interest 
which  may  "<  horaaTtor  be  assessed  on  ac- 
count of  the  delivery  or  transjfer  of  s uch 
seourlETes .deposits,  or  other  assets, in-~ 
eluding  the  shares  of  capital  stock  or 
other  Interest  in  the  safe  deposit  company, 
trust  company , corpora t ion, bank  or  other 
institution  making  the  delivery  or  trans- 
fer under  the  provisions  of  this  article 
unless  the  state  treasurer  and  the  attor- 
ney-general consent  thereto  in  writing.*  *" 


The  Intent  and  purpose  of  this  section  of  the  Inheri- 
tance Tax  Law  of  Missouri  is  to  protect  the  State  of  Missouri 
in  the  collection  of  its  Inheritance  taxes.  To  that  end  this 
section  of  the  law  was  enacted  in  order  that  there  might  be  no 
transfer  of  assets  belonging  to  a decedent  without  notice  being 
given  to  the  state  officials.  The  further  provision  Is  made 
for  the  protection  of  the  State  V.iaA  when  the  transfer  is  made 
sufficient  assets  must  bs  retained  by  the  person  transferring 
the  assets  to  pay  any  inheritance  tax  that  ml pfct  be  assessed 
against  said  property. 

Provision  is  made  in  the  statute  whereby  the  person 
transferring  these  assets  may  be  relieved  from  all  liability 
with  respect  to  the  inheritance  tax,  by  obtaining  the  written 
consent  of  the  state  treasurer  and  the  attorney  general. 

This  consent  is  never  granted  unless  it  appears  that  there 
is  no  tax  due  to  the  State  of  Missouri  or  that  the  tax  has 
been  paid. 


It  is  the  opinion  of  this  Department  therefore, 
that  there  is  no  occasion  for  a waiver  to  be  obtained  from 
the  state  treasurer  and  the  attorney  general  upon  a trans- 
fer of  property  from  the  executor  of  the  estate  to  the 
distributee,  provided  that  a waiver  has  been  obtained  by 
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the  bank  or  trust  company  first  making  delivery  to  the 
executor.  In  other  words.  It  is  the  duty  of  the  per- 
son, whether  that  person  be  the  executor  of  the  estate 
or  a bank  or  trust  company,  first  making  a transfer  of 
the  assets  of  the  decedent  to  obtain  the  necessary  waiver 
from  the  state  officials.  Once  that  waiver  has  been 
obtained  the  property  may  be  transferred  without  further 
waiver. 


Very  truly  yours. 


JOa*  iff.  HOFFMAK,  Jr. 
Assistant  Attorney  General, 


APPROVED* 


koY  ^cKi-TRlCK 

Attorney  General. 


J tfH  t LC 


UJiif  KITAWUiS  taa:  __  . . . 

LIF. ; ESTATE:  Life  Estate  of  Widow  and  remainder  should  be  taxed 
according  to  provisions  of  Sec.  595,  R.S.  MO.  1929,  Slid  tax  should 
be  at  highest  rate  possible  under  provisions  of  Inheritance  Tax 
Law  of  Mo. 


August  29,  1934. 


Honorable  Hi chard  R.  Nacy, 
State  Treasurer, 

Jefferson  City,  Missouri. 


Attention;  Mr.  E.J.  Arnett  .Supervisor. 
Dear  Sir;  Inheritance  lax  Department 


This  department  is  in  receipt  of  your  communication  of 
August  25  with  reference  to  the  Estate  of  .'ilhelra  Scheer,  de- 
ceased. 


It  appears  that  the  deceased  by  Will  left  to  his  widow 
his  entire  estate  "for  and  during  her  natural  life  *+**  with 
full  power  and  right  for  her  to  use  any  and  all  of  my  personal 
property  for  her  support  and  maintenance. " Subject  to  this  life 
estate  in  his  wife,  the  remainder  was  devised  to  one  Arthur 
Morgenstern.  The  precise  question  involved  here,  as  raised  in 
your  communication,  is  as  follows: 

"How  can  the  total  interest  of  the 
widow  be  figured  in  view  of  the  power 
and  right  she  has  to  use  and  dispose  of 
the  personal  property?  Row  can  the  int- 
erest of  Arthur  Morgenstern  be  figured 
under  the  tables  as  you  cannot  know  what 
his  age  will  be  when  his  life  interest 
starts?" 

Section  597,  R • . Mo.  1929  provides  in  part  as 

follows: 


"****When  the  property  is  transferred  in 
trust  or  otherwise,  and  the  rights,  inter- 
est or  estates  of  the  transferees  are 
wholly  dependable  upon  contingencies  or 
conditions  whereby  they  may  be  wholly  or 
in  part  created,  defeated,  extended  or 
abridged,  a tax  shall  be  imposed  upon 
said  transfer  at  the  highest  rate  which, 
on  the  happening  of  any  of  the  said  con- 
tingencies or  conditions,  would  be  possible 
under  the  provisions  of  this  article,  and 
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such  tax  so  imposed  shall  be  due  and 
payable  forthwith  by  the  executor, 
administrator,  or  trustee  oui>  of  the 

property  transferred: 

* * * *.  * 

Estates  in  expectancy  which  are  con- 
tingent or  defeasible  and  in  which 
proceedings  for  the  determination  of 
the  tax  have  not  been  taken  or  where 
the  taxation  thereof  has  been  held  in 
abeyance,  shall  be  appraised  at  their 
full,  undiminished  value  when  the 
persons  entitled  thereto  shall  come  into 
the  henefioial  enjoyment  or  possession 
thereof,  without  diminution  for  or  on 
account  of  any  valuation  theretofore 
made  of  the  particular  estate  for 
purposes  of  taxation,  upon  which  said 
estates  in  expectancy  may  have  been 
limited.  ♦***" 


The  sections  of  the  statutes  heretofore  quoted  are  similar 
to  those  provisions  of  the  former  New  York  statute.  The  Court 
of  Appeals  of  the  State  of  New  York  in  the  case  of  Matter  of 
Zborowski,  213  N.Y.  109,  in  passing  upon  this  statute,  said  (l.c. 
116): 

"The  different  statutes  hereinbefore 
referred  to  contain  evidence  of  a con- 
stant effort  of  the  legislature  to 
enlarge  the  class  of  transfers  imme- 
diately taxable  upon  the  death  of  the 
transferror.  The  question  of  the 
legislature's  power  in  that  regard  was 
set  at  rest  by  the  decision  of  this 
court  in  ratter  of  Vanderbilt  (supra). 

In  one  aspect  it  may  be  unjust  to  the 
life  tenant  to  tax  at  once  the  transfer, 
both  of  the  life  estate  and  of  the  re- 
mainder though  contingent,  and  it  may 
seem  unwise  for  the  state  to  collect 
taxes  which  it  may  have  to  refund  with 
interest,  but  those  considerations  are 
solely  for  the  legislature,  who  are  to 
judge  whether  they  are  more  than  offset 
by  the  greater  certainty  which  the  state 
thus  has  of  receiving  the  tax  ultimately 
its  due  under  the  statute.  However 
unwise  and  unjust  it  may  seem  in  a par- 
ticular case  like  this  for  the  3tate  to 
collect  the  tax  at  the  highest  rate  when 
in  all  probability  the  remainder  will  vest 
pin  a class  taxable  at  the  lowest  rate, 
it  is  the  duty  of  this  court  to  give  effect 
to  the  statute  as  it  is  written." 
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. In  the  case  of  In  Re  Blun’s  Kstate,  160  K.Y.  Sup.  731, 

the  Court  specifically  approved  the  Zborowski  Case,  supra,  and 
said  (l.c.  733): 

"Under  the  seventh  clause  of  decedent’s 
will  the  executors  are  given  the  power 
to  pay  out  a portion  of  the  principal 
of  the  trust  fund  to  decedent's  son  if 
he  should  desire  to  use  it  for  business 
purposes.  This  is  undoubtedly  a power 
to  invade  the  principal.  The  appellants 
contend  that  under  the  law,  as  laid  down 
in  the  Matter  of  Granfield,  79  Wise . Rep. 

374,  140  N.Y.  Supp.  922,  ratter  of  Blyn, 

160  N«Y.  Supp.  730,  and  Matter  of 
Spiegelberg,  160  R.Y.  Cupp.  730,  this 
portion  of  the  estate,  owing  to  the  fact 
that  the  power  of  Invasion  is  created, 
should  be  suspended  for  taxation.  I do 
not  agree  with  this  contention.  An  exam- 
ination of  the  lost  two  mentioned  cases 
shows  that  they  were  based  upon  the  decis- 
ion in  the  fatter  of  Granfield,  supra. 

This  case  was  decided  prior  to  the  decision 
of  the  court  of  Appeals  in  the  Matter  of 
Zborowski,  213  N.Y.  109,  107  N.K.  44.  The 
theory  of  law  as  laid  down  in  that  case 
consequently  was  not  applied  in  the  dis- 
position of  the  said  cases.  I think  there- 
fore, that  in  the  case  under  discussion 
the  Matter  of  zborowski  governs,  and  that 
the  said  remainder  is  presently  taxable." 

The  above  decisions  of  the  New  York  Courts  are  specifi- 
cally approved  by  the  Supremo  Court  of  Missouri  in  the  case  of 
State  Treasurer  v.  Trust  Company,  293  Mo.  545. 

CONCLUSION 


Therefore,  in  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  the  life  estate  of  the  widow  and  the  remainder 
should  be  taxed  according  to  the  provisions  of  Sec.  595,  R.S.  Mo. 
1929.  The  tax  imposed  should  be  at  the  highest  rate  which,  on  the 
happening  of  any  of  the  contingencies  or  conditions,  would  be  pos- 
sible under  the  provisions  of  the  Inheritance  Tax  Law  of  the  State 
of  Missouri,  and  the  tax  so  imposed  should  be  due  and  payable  forth- 
with by  the  executor,  administrator  or  trustee  out  of  the  property 
transferred. 

Respectfully  submitted. 


APPROVED : 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


Attorney  General 
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INHERITANCE  TAXATION:  Where  property  is  devised  to  a lega- 

tee and  said  legatee  dies  before 
distribution  two  taxable  transfers 
take  place,  one  from  the  testator 
to  the  legatee  and  one  from  the 
legatee  to  the  heirs. 


kr.  Aartln  E.  Lawson 
Attorney  at  Lav 
Liberty #4lseourl 


Dear  Sir* 


This  Department  le  in  receipt  of  your  letter 
of  September  28 # 1934  requesting  an  opinion  from  this 
department  as  to  the  following  state  of  facts i 

"I  aa  one  of  the  executors  of  that 
estate.  The  other  executor  Is  Mr. 

William  J.  Kelley , of  Liberty#  Mo. 

The  will  In  the  estate  gives  certain 
property  to  other  uses#  and  after 
the  payment  of  debts  provides  that 
practically  one  half  of  the  estate 
goes  to  a sister#  Ales  Nellis  Costello# 
and  the  other  half  to  a sister#  Mrs. 

Katie  F.  Robison.  Mrs.  Robison  sur- 
vived James  Costello  by  somethin  like 
six  or  eight  months#  and  then  died# 
leaving  two  daughters . Mr.  Leedy 
represents  the  daughters. 

The  inheritance  tax  return  has  bean 
made  out  on  the  basis  that  Mrs.  Robison 
Inherited  the  share  of  the  estate  going 
to  her#  and  that  that  share  is  liable 
for  inheritance  tax  under  the  lavs  of 
the  State  of  Missouri#  as  of  the  value 
and  conditions  existing  at  the  date 
of  the  death  of  Mr.  Costello#  on  Deoember 
'27th,  1933. 

« * « * 

We  are  not  opposing  any  action  that  will 
be  fair  and  just#  and  we  think  any  diminu- 
tion of  the  tax  that  is  possible  would  be 
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proper,  under  the  circumstances,  how- 
ever, Mr.  Kelley  and  I,  as  executors, 
want  a ruling  and  a jud  ment  that  will 
protect  us  In  our  statutory  liability 
for  the  taxes  properly  assessable  against 
the  estate." 


The  problem  here  before  us  has  newer  been  before 
the  courts  of  the  State  of  Missouri.  In  the  absence  of 
any  such  rulings  we  may  have  recourse  as  persuasive  to  the 
rulings  of  the  courts  of  other  states  regarding  similar 
problems . 


Section  603  Revised  Statutes  Missouri  1929,  pro- 
vides as  follows: 

"When  property  or*  any  Interest  therein  or 
Income  therefrom  shall  pass  to  or  for  the 
use  of  any  per son, Institution,  association 
or  corporation  by  the  death  of  another  by 
deed, Ins trument  or  memoranda  or  by  any 
transfer  or  passage  whatsoever,  such  trans- 
fer shall  be  deemed  a transfer  within  ths 
meaning  of  this  Article  and  taxable  at  the 
same  rates  and  be  appraised  in  the  same 
manner  and  subject  to  the  same  duties  and 
liabilities  as  any  other  form  of  transfer 
provided  In  this  article." 


It  is  clear  that  the  daughters  of  Mrs.  Robison 
are  not  the  heirs  of  Mr.  Costello,  nor  are  they  devisees 
or  legatees  of  his  estate,  but  the  property  devised  by 
Mr.  Costello  goes  directly  to  the  estate  of  Mrs.  Robison. 

The  children  of  Mrs.  Robison  Inherit  from  Mrs.  Robison 
and  not  from  Mr.  Costello,  and  their  succession  to  this 
property  is  only  by  reason  of  the  death  of  Mrs.  Robison. 

A similar  question  was  before  the  Supreme  Court, 
Appellate  Division,  of  Hew  York,  in  the  ease  of  In  re  Clinch 
90  H.  Y.  S.  925,  wherein  the  court  held  that  under  the  Hew 
Yprk  Inheritance  Tax  Law,  which  was  at  that  time  substanti- 
ally similar  to  tba  Missouri  Inheritance  Tax  Law,  providing 
that  a transfer  shall  be  taxable  when  any  person  becomes 
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beneficially  entitled.  In  possession  or  expeotoncy,  to  any 
property, or  to  the  Incone  thereof,  property  ^llch  passed 
under  a father's  will  to  his  son,  who  In  turn  dies  before 
a settlement  of  the  father's  estate,  which  property  Is  after- 
wards delivered  to  the  son's  executors.  Is,  when  so  delivered, 
subject  to  a transfer  tax. 

The  court  saldt 

"The  statute  provides  that  'when  any 
such  person  or  corporation  becomes 
beneficially  entitled.  In  possession 
or  expectancy,  to  any  property,  or  the 
Income  therefrom  by  any  such  transfer,' 
the  transfer  shall  be  taxable.  Subdi- 
vision 4,  Sec. 220,  Transfer  Tax  Law 
(Laws  1896,  p.  868,  c.  908,  as  amended 
by  Laws  1897,  p.  150,  c.  284).  Of  course, 
until  there  had  been  a settlement  of  the 
father '8  estate.  It  could  not  be  definitely 
known  there  would  be  any  transfer  to  tax; 
and,  until  a distribution  had  been  made, 
nothln.T  had  been  transferred,  and  for  that 
reason  no  tax  could  be  lmpored.  Up  to  that 
time  there  was  a mere  claim  on  the  part 
of  Robert  or  his  executors  against  his 
father's  executors  for  a share  or  Interest 
In  his  estate,  which  passed  by  his  will. 

Such  claim  was  at  most  a mere  chose  in 
action,  which  followed  the  residence  of 
the  claimant)  and,  as  indicated.  It  would 
be  impossible  to  detem lne  as  to  what 
property.  If  any,  would  be  ultimately 
transferred  by  reason  of  It.  but  wher  ca. 
actual  distribution  had  taken  place,  FhoT 
which  theretofore  was  uncortaln  became 
certain,  and  that  moment  a tax  a i Cached  to 
the  transfer.  e t ter  of~Iiuber * s ‘state , 

86  App.  blv.  466,  83  N.  Y.  Supp.  769." 


The  Supreme  Court  of  Idaho,  in  the  case  of  In  re 
Rothchlld's  Estate  283  Pac.  598,  also  passed  on  a similar 
question.  The  facts,  while  more  Involved,  present  prac- 
tically the  same  question  as  Is  here  before  us. 

The  Supreme  Court  saldt 

"To  reach  the  present  heirs  the  proper- 
ty had  to  pass  through  the  possession 
and  ownership  of  each  ancestor,  because 
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Anne  Fal*  rtothcnild  died  after  Lemuel 
•ai*x  nothohi Id; hence  its  will  oy  Its 
terms  could  not  operate  to  vast  his  es- 
tate in  his  children. 

ft  ft  it  » 

In  He  nohan- Jhabot'a  .state,  167  K ,Y, 

280,  60  N.  b.  598,699 , Henry  Hayward  died 
leaving  by  will  one-third  of  his  estate  to  his 
wife, the  balance  to  his  son  and  daughter, 
referred  to  as  the  countess,  The  son  died  be- 
fore his  mother  and  sister , leaving  his  share 
to  his  mother  for  her  life, then  to  his  sister. 
The  mother  exercised  her  power  of  appoint- 
ment in  favor  of  the  daughter.  The  mother's 
will  was  offered  for  probate  the  same  day 
the  daughter  died.  The  court  held  that  a 
tax  was  payable  on  the  transfer  from  the 
mother  wnen  the  amount  of  property  so  in- 
herited should  be  ascertained  and  likewise 
on  the  property  passing  from  the  daughter's 
estate  to  her  helr,aiss  AoClean.  The  mother 
had  received  the  full  inheritance  to  which 
she  was  entitled  from  ner  husband.  The 
daughter,  of  course, had  not,  because  she 
died  the  day  probate  was  started  of  her  mo- 
ther's estate. 

« e * * 

Counsel  for  appellants  argue  tliat  this 
was  only  one  transfer,  while  here  we  have 
two.  If  the  principle,  however, be  sound, that 
en  Interest  in  an  undistributed  estate  is  the 
basis  for  a transfer  tax, it  matters  not  how 
many  transfers  there  be.baeh  one  Is  a dis- 
tinct taxable  transact  Ion, the  only  uncertain 
question  being  the  value  of  such  interest, an 
entirely  different  and  distinct  question  to  be 
determined  when  the  amount  of  the  interest 
should  be  ascertained,  dee  also  in  re  Hax- 
ard's  batata, 188  App.Dlv.  869,  177  X.  Y.  S. 
569;  In  re  Hubard's  batata,  234  N.  Y.  175, 

137  li.  S.  17. 

* * * * 

From  a consideration  of  the  above  authori- 
ties and  our  statutes,  wo  conclude  that  Sam- 


•*r.  Mart  in  E.  Lawson 


5* 


October  18*  1934 


uel  M.  Aothchild  at  his  death  possessed ,ln 
the  Interest  In  hie  father's  aetata, intangible 
property  ,*nd  the  transfer  thereof  from  his 
estate  to  hie  widow,  Anne  Falk  Kothchild, 
was  taxable  under  sections  3371,3378,3387. 
Likewise  as  to  the  Interest  possessed  by  Anne 
Falk  RotheLlld  and  pacslnr  to  her  children." 


COMCLULION 


In  view  of  the  foregoing  it  Is  therefore  the 
opinion  of  this  Department, that  a taxable  transfer  took 
place  with  roapect  to  the  property  pas sin  from  the 
estate  of  James  Costello  to  the  estate  of  Mrs.  Latle  F. 
hoblson,  and  that  upon  her  death  another  taxable  transfer 
took  place  with  respect  to  the  property  passing  from 
her  estate  to  her  two  daughters. 

(Vhlle  t;:ls  may  appear  at  first  glance  to  be  a 
ruling  severe  In  Its  application  to  the  facts  here  under 
consideration,  and  to  have  the  effect  of  double  taxation 
with  respect  to  the  property  transferred,  it  should  ba 
remembered  that  an  Inheritance  tax  is  neither  a property 
nor  a personal  tax  but  is  In  the  nature  of  an  excise  or 
duty, exacted  by  the  State, for  the  privilege  granted  by 
Its  laws  of  inheriting  or  succeeding  to  property  on  the 
death  of  the  owner. 


Respectfully  su unit  ted. 


JOHN  W.  HOFFMAN , Jr. 
Assistant  Attorney  ueneral 


APPROVED! 


Attorney  General. 


J'A’H  iLC 


INhET  CAECE  TAX.  Closely  held  stock  and  Good  Will  - when  carried  as 

an  asset,  vilue  cannot  be  determined  by  par  value 
t of  stock  or  book  value,  but  must  be  determined  on 

basis  of  net  earnings. 


Orca 


November  1,  1934. 


Hon.  Richard  R.  Nacy, 
State  Treasurer, 

Jefferson  City,  i'issouri. 


Attention:  Mr. 

Dear  Sir: 


Arnett 


This  department  is  in  receipt  of  your  renuest  for  an 
opinion  as  to  the  valuation  of  closely  held  stock  for  the  pur- 
pose of  inheritance  taxation  in  the  State  of  Kissouri. 

The  valuation  of  this  type  of  security  is  a very 
difficult  and  complex  problem  for  the  reason  that  the  securities, 
because  they  are  closely  owned,  had  no  market  price  and  we  are 
therefore  faced  with  the  necessity  of  establishing  a fair  market 
value  of  a security  never  offered  for  sale  on  the  market. 

The  valuation  of  this  type  of  security  becomes  more 
difficult  because  of  the  many  intangible  items  entering  into  the 
consideration,  such  as  Good  Will;  i.e.,  in  considering  Good  Will 
we  must  add  to  the  value  of  the  stock  an  amount  over  and  above  the 
amount  shown  by  the  tangible  assets  of  the  corporation.  "Commerce 
Clearing  House,  Inc.,  Inheritance  Tax  Service. " 

The  United  States  Board  of  Tax  Appeals  had  this  ouestion 
before  it  in  the  case  of  Appeal  of  the  Surviving  Executors  of  the 
Estate  of  Jacob  iish,  Dec.,  1 fl.T.A.  082.  In  that  case  the  Board 
said: 

"****The  stock  of  the  corporation  here 
in  question  was  closely  held,  and  we 
therefore  are  not  able  to  value  it  upon 
the  basis  of  sales  in  an  open  market.  We 
place  our  valuation  upon  the  basis  of  the 
assets  underlying  the  capital  stock  and 
the  earnings  of  the  corporation." 

The  actual  mechanics  of  the  valuation  aro  clearly  set 
out  by  the  Board  in  the  latter  part  of  its  opinion.  It  was  said: 

Passing  to  the  more  material  evidence  in 
the  appeal,  it  appears  from  the  balance 
sheets  submitted  that  the  net  worth  of 
the  corporation  on  December  31,  1921,  pre- 
ceding the  death  of  the  decedent,  after 
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adjustment  on  account  of  the  value  of 
real  estate,  was  £2,742,850.05,  being 
$137.14  per  share.  It  further  appears 
that  the  total  net  earnings  for  71  months, 
to  and  including  December,  1922,  were 
$1,565,247.70,  after  deduction  of  taxes, 
or  at  the  rate  of  $264,587.66  per  year. 

It  furthor  appears  that  there  were  in- 
cluded in  the  assets  of  the  corporation 
as  of  December  31,  1921,  real  estate  of 
the  value  of  $510,000  and  securities  of 
the  value  of  414,508.04.  If  a 5 per 
cent  return  were  allowed  upon  these 
assets,  amounting  to  $46,225.40,  and  the 
average  earnings  per  year  based  upon  the 
71  months  above  mentioned,  less  the  above 
return  upon  real  estate  and  securities, 
or  218,362.26  were  capitalized  at  15 
per  cent,  the  value  of  the  going  business, 
real  estate,  and  securities  would  be  as 
follows: 


1*  The  average  net  earnings. .... *264,587 .66 

2.  Fi vo  per  cent  return  on 

real  estate  and  securities 46,225.40 

3.  The  balance  to  be  capital- 
ized at  15  per  cent 218,362.26 

4.  The  above  figure  capital- 
ized at  15  per  cent 1,455,748.40 

5.  The  value  of  real  estate 
and  securities  to  be  added 
to  the  capitalized  value  of 

the  business 924,508.04 


6.  The  total  value  of  the  assets 
and  going  business  as  of  Dec. 

31,  1921,  based  upon  the 

earnings  for  71  months 2,380,256.44 

or  a value  of  119.01 
uer  share. 

***** 


In  the  case  of  In  Re  Felton’s  "state,  decided  by  the  Supreme 
Court  of  California,  169  P.  392,  the  Court  said  (l.c.  393): 

"Respondent  does  not  nuestion  the  rule 
that  the  market  value  of  stock  at  the  date 
of  the  death  of  the  appellant’s  father  is 
the  proper  basis  for  the  fixing  of  the  tax, 
nor  that  generally  such  market  value  is 
quite  distinct  from  the  ratio  between  the 
number  of  shares  assessed  and  the  value 
of  the  corporation’s  property. 
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But  the  Felton  Company  is  a close  fam- 
ily corporation.  Its  shares  of  stock 
have  never  been  upon  the  market  and  they 
have  never  been  sold  privately.  According 
to  the  views  of  respondent,  the  only  way 
to  establish  the  market  value  of  such 
shares  of  stock  is  to  ascertain  the  value 
of  the  property  which  they  represent,  as- 
signing to  each  share  its  proportionate 
worth.  This  is  the  method  of  determining 
market  value  which  has  been  adopted  in 
New  York  and  approved  by  the  courts.  In 
re  Jones,  172  N.Y.  575,  65  N.E.  570,  60 
L.R.Al  476;  In  re  Crawford,  85  *’isc.  Rep. 

283,  147  N.Y.  Cupp.  235;  In  re  Valentine 
(Sur.)  147  N.Y.  3upp.  231." 

The  Commerce  Clearing  House,  Inc.  in  their  work  "Inheri- 
tance Tax  Service",  in  discussing  this  problem,  quotes  Artiole 
XIII  of  the  Federal  Regulations  as  follows: 

"Thus  Article  XIII  of  the  Federal  Reg- 
ulations (which  reflects  the  vast 
administrative  experience  in  this 
Important  field)  provides:  ’Stock  in 
a close  corporation  should  be  valued 
upon  the  basis  of  the  company’s  net 
worth,  earning  and  dividend  capacity 
and  all  other  factors  having  a bear- 
ing upon  the  value  of  the  stock. 

Complete  financial  and  other  data  upon 
which  the  estate  bases  its  valuation 
should  be  submitted  in  duplicate  with 
the  return. ’" 

CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  value  of  closely  held  corporate  stock  and  Good  Will 
(being  the  capitalization  of  that  portion  of  the  earning  power 
of  a business  whloh  is  not  credited  to  other  assets)  where  carried 
as  an  asset  on  the  books  of  a corporation,  must  be  determined  largely 
upon  the  basis  of  net  earnings  of  the  business  for  a reasonable 
period  of  time,  capitalized  at  reasonable  or  established  rates. 


Respectfully  submitted. 


API  R0V3D: 


JOHK  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


roy  :;c>:tttrick. 
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X IHERITANCE  TAX:  Real  property  located  in  Missouri  under  executory 

contract  of  sale  by  non-resident  not  subject  to 
inheritance  tax  upon  death  of  the  non-resident. 


November  2,  1934. 


Hon.  Vivian  S.  Smith, 
Judge  of  Probate  Court, 
Pike  County, 

Bowling  Green,  Mo. 


Dear  Judge: 


This  department  is  in  receipt  of  your  renuest  for 
an  opinion  as  to  the  following  state  of  facts: 

n*  * * * The  administrator  takes  the 
position  that  the  Stute  of  Missouri  is 
not  entitled  to  inheritance  tax  and  the 
court  entertains  the  same  opinion,  but 
would  like  your  advice  in  the  matter. 

The  facts  are: 

Adelia  Keller,  for  at  least  30  years 
prior  to  her  death  on  February  29,  1932, 
had  been  a continuous  resident  of  the 
city  of  Ottumwa,  Wapello  County,  Iowa, 
and  died  in  said  city,  county  and  state 
a resident  and  citizen  thereof.  During 
her  lifetime,  to- wit,  November  14,  1931, 
she  entered  into  a contract  for  the  scle 
of  certain  real  estate  situated  in  Pike 
County,  Missouri  with  one  W.E.  Lovell  and 
wife,  for  the  sum  and  consideration  of 
$3,000.00  payable  over  a period  of  years, 
and  at  the  time  of  her  death  said  contract 
was  in  full  force  and  effect.  Soon  after 
the  execution  of  the  contract  the  pur- 
chasers entered  upon  and  assumed  possession 
of  the  ownership  of  the  premises  and  have 
remained  in  continuous  use,  occupation 
and  ownership  of  the  premises,  the  only 
interest  of  Adelia  Keller  or  Adelia  Keller 
estate  being  the  retention  of  the  bare 
naked  legal  title  as  security  for  the 
indebtedness . 

At  the  present  ti  e there  is  an  unpaid  balance 
on  said  contract  in  the  sum  of  $2650.00,  and 
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under  an  order  entered  by  the 
district  court  of  Wapello  County, 

Iowa,  the  administrator  of  the  estate 
of  Adelia  Keller  has  been  authorized 
to  accept  the  sum  of  '2413,25  as  full 
and  complete  payment  and  discharge  of 
the  balance  on  the  contract  and  to 
accept  as  payment  of  said  sum  of 
$2413,25  Federal  Land  Bank  Corporation 
bonds. 

Counsel  of  the  Federal  Land  Bank  of 
St.  Louis,  Missouri,  hare  required  the 
administration  of  an  ancillary  estate 
at  Pike  County,  Missouri,  and  the 
institution  of  an  action  for  specific 
performance;  and  in  compliance  with 
their  title  requirement  ancillary  ad- 
ministration has  been  obtained  with 
Judge  R.L.  Motley  as  administrator 
thereof ." 

The  question  before  us  in  this  opinion  is  whether  or  not 
the  real  estate  located  in  Missouri  is  subject  to  inheritance 
tax  by  reason  of  the  death  of  the  holder  of  the  legal  title  to 
said  property,  said  person  being  at  the  time  of  his  death  a res- 
ident of  the  State  of  Iowa.  The  general  principle  is  stated  by 
Gleason  & Otis  in  their  work  on  "Inheritance  Taxation",  as 
follows: 

"Where  the  decoased  had  contracted 
to  sell  real  estate  which  was  there- 
after conveyed  by  his  executors, 
sums  due  on  the  contract  are  person- 
alty end  not  realty." 

Tifrany  on  "Real  Property”,  Vol.  I,  Sec.  125,  says: 

"It  is  freouently  said  that  on  the 
making  of  an  executory  contract  for 
the  sale  of  land  of  which  specific 
performance  would  be  decreed,  a 
.court  of  equity,  regarding  as  done 
that  which  ought  to  be  done,  will 
consider  the  purchaser  as  the  owner 
of  the  land." 

The  Canadian  Supreme  Court  in  the  case  of  Re  Muir,  51  Can. 
S.C.  428  held  that  under  an  agreement  for  the  sale  of  land,  a 
covenant  to  pay  should  be  implied,  and  consequently  that  it  was 
a specialty  debt  which  as  such  constituted  property  within  the 
province  of  Manitoba  and  was  liable  for  succession  duty  there, 
and  not  at  the  situs  of  the  real  property  itself. 
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In  the  case  of  Mahan  v.  Home  Insurance  Company,  205  Mo. 
App.  592,  the  Kansas  City  Court  of  Appeals  touched  on  this 
Question  wherein  Judge  Ellison  said: 

"If  one  sells  his  property  so  that 
the  title  passes  to  his  vendee, 
although  it  he  a title  in  equity 
without  deed,  its  destruction, total 
or  partial,  is  the  loss  of  the 
vendee. " 

The  leading  case  on  this  point  is  the  case  of  In  Re 
Boshart’s  Estate,  177  N.Y.8.  567,  wherein  the  court  held  that 
where  a contract  for  the  sale  of  a farm  provided  for  payment  of 
the  purchase  price  in  installments  and  that  vendor  should  give 
a deed  when  the  whole  purchase  price  was  paid,  possession  to 
be  in  the  purchasers.  Upon  execution  of  the  contract,  vendor’s 
interest  was  changed  from  real  to  personal  property,  she  becom- 
ing the  owner  of  the  unpaid  purchase  price  and  holding  the  legal 
title  merely  as  security,  being  to  all  practical  purposes  a 
mortgage.  The  court  in  applying  this  rule  of  law,  said: 

"****Bri0fly  stated,  appellant 
contends  that  the  legal  rule  which 
regards  the  vendor* s interest  as 
real  property,  and  not  the  equity 
rule  which  regards  the  vendor’s 
interest  as  personal  property,  should 
be  applied  in  determining  whether 
the  property  in  question  is  subject 
to  a transfer  tax.  I cannot  assent 
to  this  contention.  From  the  moment 
of  the  execution  of  the  contract,  the 
property  rights  and  interests  of  the 
parties,  and  those  claiming  under  them, 
are  fixed  and  determined  by  this  equity 
rule  whenever  the  same  comes  in  Question, 
and  on  the  death  of  the  party  this  same 
rule  determines  whether  his  interest 
under  the  contract  is  real  or  personal, 
and,  therefore,  to  whom  it  shall  pass; 
and  there  see  s to  be  no  roason  why 
the  same  rule  should  not  be  applied  in 
determining  whether  the  transfer  of  the 
property  in  Question  is  subject  to  a 
transfer  tax. 

* * * * 

In  view  of  the  authorities  above  cited, 
and  especially  in  view  of  section  2672 
of  the  Code  of  Civil  Procedure,  I have 
reached  the  conclusion  that  Mrs.  Qoshart's 
property  at  the  time  of  her  death  wa3  in 
the  contract  and  amount  owing  thereon  and 
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not  in  the  farm;  that  said  property 
is  intangible  and  not  tangible  property; 
and,  since  the  was  not  a resident  of 
this  state,  the  transfer  of  said  prop- 
erty is  not  subject  to  a transfer  tax." 

This  decision  of  the  court  was  in  all  respects  affirmed 
in  the  case  of  Persico  v.  Guernsey,  220  N.Y.3.  689  wherein  the 
court  said: 

"The  vendors  hold  title  as  trustees  for 
the  vendees  and  as  security  for  the 
payment  of  the  balance  of  the  agreed 
purchase  price.  * * * The  interest  of 
the  vendors  in  the  property  is  deemed 
in  enuity  personalty,  not  realty." 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  interest  of  a non-resident  vendor  in  real 
property  within  the  State  of  Missouri  which  at  the  time  of  his 
death  was  the  subject  of  an  executory  contract  for  the  sale  of 
certain  property,  represents  intangible  property  rather  than 
tangible  property,  and  it  is  therefore  not  subject  to  inheritance 
taxation  in  the  State  of  Missouri. 


Respectfully  submitted, 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


A P R0V7ID: 


ROY  V'Oi  iTTRldJK, 
Attorney  General 
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INSTITUTIONS:  Laws  1933,  page  191:ra^oli3hing  /v- 

old  Missouri  Commission  for 
Blind  and  conferring  duties  oil 
Board  of  Managers  of  Eleemosynary 
Institutions.  Section  12-U  of 
House  Bill  127  appropriating  funds 
out  of  Blind  Pension  Fund  for  pre- 
vention of  *1  indness  is  unconstitu  - 
tlonal, 
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Honorable  *•  A Jameson 
President  ^-oard  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


STATE  KLEEMOSYHAKY 


* n 


Dear  Sir* 


fle  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows! 

"As  President  of  the  aoard  of  managers  of 
state  Eleemosynary  institutions  I have  to 
request  your  formal  official  opinion  on 
the  following  questions  of  law* 

In  order  that  the  board  of  Managers  nay 
understand  its  powers  and  duties  in  the 
premises  and  that  I as  President  of  said 
board  may  be  fully  advised  of  my  respon- 
sibilities Loth  to  the  board  as  such 
and  to  the  blind  people  of  Missouri  permit 
mo  to  ref or  you  first  to  the  provisions 
of  Lection  0688  h*  S.  Mo*  1929, as  follows: 

* Sec *6888*  The  Missouri  Commission  for 
the  Blind  shall  hereafter  consist  of  the 
members  of  the  board  of  managers  of  the 
itate  eleemosynary  institutions  as  now 
or  hereafter  provided  for  and  constituted 
by  Article  1,  Chapter  46,  Revised  Statutes 
1929,  and  wherever  in  any  law  the  Commis- 
sion for  the  blind  is  referred  to  it  shall, 
after  the  takln;  effect  of  tills  act,  be 
construed  as  referring  to  the  members  of 
the  said  hoard  of  Managers  of  the  State 
.leemoaynary  Institution.',  who  are  by  this 
act  designated  and  constituted  the  members 
of  said  Commission  for  the  olind*  The 
officers  of  the  ^oerd  of  Managers  of  the 
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State  eleemosynary  Institutions  ahall  ba 
the  officers  of  the  Commission  for  the 
ollnd  as  herein  constituted.' 

That  being  true  am  I correct  in  assuming 
that  the  Missouri  Commission  for  the  blind 
as  formerly  organised  and  existing  is 
now  wholly  dissolved  and  without  any  power 
or  authority  savo  as  the  board  of  Managers 
of  State  Kleemosynary  Institutions  might 
and  does  name  certain  part*  or  parties 
to  carry  on  the  work  laid  out  in  the  sec- 
tions of  the  statutes  of  the  State  of 
Missouri  beginning  with  said  section  6b 88 
and  including  any  and  all  other  and  further 
statutes  relating  to  the  care  of  the  blind, 
by  which  term  is  meant  all  persons  partly 
or  wholly  without  sight  and  who  must  be 
cared  for  in  whole  or  in  part  by  rules 
laid  down  by  this  board  which  rules  are  to 
be  enforced  by  an  executive  director  which 
office  Is  at  present  held  by  Mrs.  Mary 
K.  Rider  of  St.  Louis  through  appointment 
by  the  (towernor;  that  upon  other  duties 
devolving  upon  them  as  the  successors  of 
the  Missouri  Commission  for  the  blind  Is 
that  of  adopting  such  measures  as  the 
Commission  (board)  may  deem  expedient  for 
the  prevention  and  cure  of  blindness,  etc. 

To  that  end  there  was  Introduced,  passed  and 
has  now  been  signed  by  the  Governor,  hence 
a part  of  the  statute  law  of  the  state,  section 
12-U  of  Comnlttee  Substitute  for  douse  bill  Mo. 
127,  reading  as  follows i 

♦Section  12-U.  There  is  hereby  appropriated 
out  of  the  etate  treasury  chargeable  to  the 
blind  pension  rund  the  sum  of  fifty  thousand 
dollars  ( 50,000.00)  for  the  use  of  the 
ooard  of  Managers  of  state  eleemosynary  insti- 
tutions l or  work  a none  the  Inhabitants  of 
•ilssourl  looking  to  the  prevention  of 
blindness. * 

The  fact  that  this  appropriation  comes  out  of 
a fund  already  established  to  assist  in  the 
important  work  of  caring  for  the  blind  leads 
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me  to  hope  you  may  find  It  to  bw  not 
only  a duty  one  owes  to  hie  fellow-men 
but  In  thle  Instance  a direct  command 
from  the  law-making  branch  of  the  state 
government  that  we  at  once  proceed  to 
formulate  a program  along  lines  yot  to 
be  fixed  whereby  wo  may  provide  the 
machinery  necessary  to  control,  main- 
tain and  operate  methods  corrective  In 
their  nature  and  permanent  in  their 
effect  to  overcame  many  of  the  now 
usual  causes  of  blindness  or  impaired 
vision  and  work  out  a scheme  of  cosiplete 
and  lasting  restoration  of  sight  In  the 
greatest  degree  that  can  be  done  among 
the  people  of  Missouri  who  most  need 
this  service* 

I will  thank  you  to  give  this  matter 
such  early  attention  as  you  may  find 
it  Dosslble  so  to  do  that  I may  have 
your  decision  to  present  to  the  full 
Hoard  membership  at  Its  monthly  meet- 
ing In  St*  Louis  the  second  Monday  In 
February,  1954*" 


I* 

Chapter  50  of  Article  1 of  the  Revised  Statutes  1989 
created  the  Commission  for  the  blind  and  defines  the  duties 
and  powers  of  the  Comal ssl on*  Under  Section  8588  as  appears 
in  the  Revised  Statutes  1929,  the  Missouri  Commission  for  the 
blind  was  composed  of  five  members  appointed  by  the  Governor* 

The  Legislature  in  1993  in  the  Laws  of  1993,  page  191,  repealed 
Section  8888  which  provided  for  the  Commission  for  the  blind 
as  appointed  by  the  Governor,  and  enacted  a now  section  which 
you  have  quoted  In  your  letter*  Section  8888  above,  as 
passed  by  the  Legislature  in  1993,  bestows  oil  the  duties  that 
heretofore  ind  been  bestowed  upon  the  Conmlsslon  for  the  blind, 
upon  the  board  of  Managers  of  the  State  Eleemosynary  Institutions* 

It  is  therefore  our  opinion  that  from  and  after  July 
24,  1933,  at  whleh  time  the  board  of  Managers  of  the  Stats 
Eleemosynary  Institutions  became  the  Commission  for  the  blind, 
your  <-«erd  acquired  all  of  the  powers  and  duties  whleh  heretofore 
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had  been  placed  upon  the  Missouri  Commission  for  the  blind, 
and  from  that  date  on  that  your  board  Is  the  Missouri  Com- 
mission for  the  blind. 


II. 


You  call  our  attention  to  Section  12-U  of  House  bill 
127  , which  is  as  follows I 

"There  is  hereby  appropriated  out 
of  the  State  Treasury  chargeable 
to  the  blind  Tension  und  the  sua 
of  ^>50,000  for  the  use  of  the  board 
of  tuanagers  of  State  Eleemosynary 
Institutions  for  work  among  the  In- 
habitants of  Missouri,  looking  to 
the  prevention  of  blindness •" 


You  Inquire  whether  or  not  under  the  appropriation 
made  by  that  section  of  the  appropriation  bill  your  board  now, 
as  the  present  Commission  of  the  blind,  may  expend  that  money 
for  the  purpose  of  preventing  blindness  among  the  people  of 
this  state.  ts  have  on  this  data  rendared  an  opinion  to 
Mr.  Forrest  Smith,  the  State  Auditor,  in  which  wa  have  held 
that  Section  12-U  of  House  bill  No.  127  Is  unconstitutional 
for  the  reason  that  It  violates  Section  47  of  Article  IV 
of  tha  Constitution,  in  that  It  attempts  to  divert  roa  the 
fund  created  by  the  constitution  for  the  purpose  of  Daylng 
pensions  to  deserving  blind  persons,  sums  of  money  to  be 
usod  for  tha  purpose  of  preventing  blindness,  s copy  of  our 
opinion  to  Mr.  Smith  Is  Inclosed  for  your  information. 


CONCLUSION » 


It  is  therefore  the  opinion  of  this  Department  that 
since  the  effective  date  of  the  Laws  of  Missouri  1955,  at  paga 
191,  which  abolished  the  old  Missouri  Commission  for  tha  blind, 
that  all  the  duties  and  powers  conferred  upon  that  ioard  have 
been  transferred  to  the  board  of  «Uuoagers  of  tha  State  Eleemosy- 
nary Institutions.  a are  of  the  further  opinion  that 

taction  12-U  of  House  bill  No.  127  which  seeks  to  appropriate 
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*50 ,000.00  out  of  the  blind  Pension  i and  created  by  the 
Constitutionals  unconstitutional  as  being  In  conflict 
with  Section  47  of  Article  IV  of  the  Constitution  as  set 
out  In  the  inclosed  opinion  to  ilr.  Smith. 


Very  truly  yours9 


FRANK  ft • HAYES 

Assistant  Attorney  General , 


A.'PrtOVEDa 
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Inclosure 


Relating  to  additional  appropriations  for  maintenance  of 
Eleemosynary  Institutions  for  salaries  etc.,  provided  the  earnings 
are  sufficient. 

S'  l 

February  8,  1934. 


Hon.  «.  Ed.  Jameson,  President 
State  Eleemosynary  board 
Jefferson  City,  Missouri 


Dear  Mr.  Jameson: 

Acknowledgment  is  herewith  maue  of  your  request  for  an 
opinion  of  this  office  which  reads  as  follows: 

"I  would  ask  your  special  attention  to  the 
following  sections  of  the  Revised  Statutes 
1929,  re  salaries,  etc. , of  various  officers 
and  employees  of  the  several  eleeaosynary 
Institutions  under  the  oontrol  and  management 
of  thestate  Eleemosynary  board: 

section  8579:  The  superintendent  of  the  State 
sanatorium  at  Mount  Vernon,  shall  be  a 
physician  skilled  In  the  treatment  of  tubercular 
diseases,  and  shall  reoelve  for  hie  services 
the  sum  of  $3600.00  per  annum,  payable  monthly, 
together  with  all  necessary  and  aotual 
traveling  expenses. 

Section  8580.  The  person  appointed  as  superin- 
tendent of  eaoh  of  the  several  eleemosynary 
institutions  herein  nameu  shall  have  complete 
charge,  control  and  management  of  the  entire 
institution  with  special  attention  to  the 
health  ana  sanitation  of  the  respective 
institution  over  which  he  has  been  appointed 
as  manager,  and  shall  devote  his  entire  time 
thereto,  and  shall  reoelve,  unlees  otherwise 
provided  for,  the  sum  of  13,600.00  per  annum, 
to  be  paid  monthly,  together  with  all  neoessary 
ana  actual  traveling  expenses.  The  superin- 
tendent of  the  Missouri  state  school  ehall  receive 
the  sum  of  $3,600.00  per  annum,  to  be  paid  in 
monthly  installments,  together  with  all  necessary 
and  actual  traveling  expenses. 
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section  8582.  The  state  eleemosynary  board  shall 
appoint,  upon  the  Joint  recommendation  of  the 
health  supervisor  ana  superintendent  of  the 
Institution  ooncerned,  not  to  exceed  three 
assistant  physicians  for  state  Hospital  No.  1; 
not  to  exoeea  four  assistant  physicians  for 
state  hospital  Mo.  4;  not  to  exoeea  four 
assistant  physicians  for  state  hospital  |o.  3; 
not  to  exceea  three  assistant  physicians  for 
state  hospital  No.  4;  not  to  exceea  t«o 
assistant  physicians  for  the  Missouri  state 
school;  not  to  exoeea  three  assistant  physicians 
for  the  Missouri  slate  sanatorium;  provided 
that  the  assistant  physicians  shall  be  class- 
ified and  designated  as  follows:  First  assistant 
physician,  who  shall  act  for  the  superintendent 
In  his  absence,  at  a salary  not  to  exceed 
$2,500.00  per  annum;  second,  assistant 
physician  at  a alary  not  to  exceed  $9,250.00 
per  annua;  third  assistant  physician.  If  any, 
at  not  to  exceed  $2,000. UO  per  annum;  fourth 
assistant  physician,  If  any,  not  to  exceed 
$1,800.00  per  annum;  and  one  ohlef  clerk  of 
the  board  of  managers  In  charge  of  the  office 
at  Jefferson  City,  to  be  appointed  by  the  board 
of  managers  at  a salary  not  to  exceed  *2,800.00 
per  annual,  payable  monthly. 

heretofore  appropriations  In  sufficient  amount 
to  meet  these  salaries  were  always  made  and  the 
several  employees  were  paid  In  accordance  therewith. 

However,  at  the  regular  session  of  the  57th  General 
Assembly  of  the  State  of  Missouri,  umi  r the  caption; 
H.B.fi&d,  p. 132  Session  Acts  1933,  was  passed: 

1 There  is  hereby  appropriated  out  of  the  state 
treasury,  ohargeable  to  the  funds  herein  de- 
signated, the  various  amounts  set  out  to  pay 
tne  salaries,  *ages  ana  per  diem  of  the  officers 
and  employees  and  other  expenses  of  tne  eleemosynary 
board,  state  hospital  Mo.  1,  state  hospital  No. 2, 
siate  hospital  No.  3,  state  nospltal  No.  4,  the 
Missouri  state  school,  and  tne  Missouri  state 
sanatorium  for  the  years  1*33  and  1934,  as 
folio«s: 
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•For  Hospital  Mo.  1 — 

Payable  out  of  State  revenue  fund  as  follows: 

A.  Personal  Service: 

Tbs  salaries  of  tbe  superintendent, 
assistant  physicians,  steward  and 
dentist < 1 

but  the  usual  appropriations  for  such  slsemosynary 
institutions  vers  so  materially  reduced,  amounting 
in  all  instances  to  2b%  or  sore,  that  it  was 
necessary  for  tnis  ooaxd,  in  order  to  keep  within 
the  amounts  available  to  cut  the  salaries  of 
officers  ana  employees  alike;  ana  at  the  special 
or  extra  session  of  this  general  *seeably  an  effort 
was  made  to  correct  the  seeming  injustice  done 
these  employees  and  under  the  following  caption: 

* section  12-T.  In  audition  to  the  appropriations 
heretofore  made  by  an  act  of  the  67th  General 
Assembly,  haws  1933,  page  132,  and  following 
payable  out  of  the  earnings  thereof  to  the 
support  of  state  eleemosynary  institutions, 
there  is  hereby  appropriated  to  the  following 
named  eleemosynary  institutions  payable  only 
out  of  their  respective  earnings  the  following 
sums  fox  the  years  1933,  1934,  to-wlt:' 

the  reduction  theretofore  taken  from  the  usual 
appropriations  made  for  these  institutions  was 
restored  and  a sum  in  the  aggregate  equal  to 
the  original  asked  for  by  these  institutions  was 
provided  for  the  two  years  1933-1934. 

This  being  true,  I desire  to  aak  your  official 
opinion  as  to  whether  or  not  this  Board  can  pay 
to  these  officers  and  employees  out  of  the 
appropriations  now  available  ealarlee  equal  to 
those  specified  in  the  above  and  foregoing 
sections  of  tne  statutes  for  the  remainder  of 
this  biennium." 


Hon.  v.  Ed.  Jameson 
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Article  IV,  Jectlon  43  of  the  Constitution  of  Missouri 
provides  In  part  as  follows: 


* All  revenue  coileotea  and  moneys  received  by 
tbe  State  from  any  source  wnatsoever  shall  go 
Into  tne  treasury,  and  the  General  Assembly  shall 
nave  no  power  to  divert  tbe  same,  or  to  permit 
money  to  be  arawn  from  the  treasury,  eroept  In 
pursuance  of  regular  appropriations  made  by 
law.*  • • • •• 


Also,  Article  I,  bsctlon  lb  of  the  Constitution  of 
Missouri  provides  la  part  as  follosa: 

"All  moneys  uow,  or  at  any  time  nereaftsr,  in 
the  bt*  te  Treasury,  Delon^ing  to  the  State, 
shall,  immediately  on  receipt  thereof,  be  de- 
posited by  tae  Treasurer  to  the  orsult  of  the 
State  for  the  oeaeflt  of  the  funos  to  wnlcn  they 
respectively  belong,  In  suon  bank  or  banks*  • • • " 

section  boob  H.  s.  ko.  1929,  provides  In  part  ns  follows: 

"There  are  hereby  established  and  created  In  the 
treasury  department  of  this  stats  the  following 
named  funds:  'State  Hospital  lo.  1,'  'State 
Hospital  No.  2,'  'State  Hospital  No.  3,'  'State 
Hospital  lo.  4,'  'Missouri  state  School,'*  • • • •" 

beotlon  8667  R.  S.  Mo.  1929,  provides  as  follows: 

• Any  money 6 In  the  state  treasury  to  the  credit 
of  any  of  the  funos  iu  this  article  ertated,  paid 
therein  under  the  provisions  of  this  article,  or 
so  much  thereof  as  **ay  be  necessary,  shall  be 
appropriated  by  the  general  assembly  for  ths 
support  or  improvement  of  the  Institution  to  whlcn 
tne  fund  belongs. * 


Hon.  *.  £d.  Jamssou. 


February  6,  1934. 
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Section  6659  R.  8.  Mo.  1929  provides  as  follows: 

"Whenever  any  sun  or  subs  of  money  shall  be 
paid  Into  tbe  treasury  of  any  such  Institution 
under  the  provisions  of  the  preceding  section, 
or  any  law  of  this  state,  and  all  moneys  which 
may  he  received  into  the  treaeuxy,  or  by  any 
officer  or  officers  of  any  such  Institution, 
derived  from  the  employment  of  the  inmates 
thereof,  or  from  the  use  or  disposition  of  any 
property  belonging  to  such  institution,  and  all 
moneys  coming  into  the  treasury,  ox  Into  the 
uanas  of  any  officer  or  officers  of  any  such 
institution  from  any  other  source  whatever  for 
the  support  or  improvement  of  such  Institution 
snail  be  forthwith  entered  on  the  books  kept  by 
the  treasurer  or  other  financial  officer  of  such 
institution,  so  as  to  snow  the  source  from  whence 
derived  ana  fro*,  whom  and  upon  wnat  account  It 
Has  received,  and  the  same  shall  then  be  forthwith 
transmitted  by  such  treasurer  or  otner  financial 
officer  to  the  state  treasury,  and  the  state 
treasurer  shall  glte  his  receipt  therefor. • 

Section  1,  page  41b,  Lava  of  Missouri  1933,  provides  in 
part  as  follows: 

"All  fees,  funds  and  moneys  from  whatsoever  source 
received  by  any  department,  board,  bureau, 
commission,  institution,  official  or  agency  of  the 
state  government  by  virtue  of  any  law  or  rule  or 
regulation  made  in  aooord&nce  with  any  law,  shall, 
by  the  official  authorized  to  receive  same,  and 
at  stated  intervale,  be  placed  in  the  state 
treasury  to  the  credit  of  the  particular  purpose 
or  fund  for  which  collected,  and  shall  be  subject 
to  appropriation  by  the  General  Assembly  for  the 
particular  purpose  or  fund  for  which  collected 
curia*  the  biennium  in  which  collected  and 
appropriated.  The  unexpended  r.&lauce  remaining 
in  all  such  funds  (except  such  unexpended  balance 
as  may  regain  in  auy  fund  authorized,  collected 
and  expended  by  virtue  of  the  provlelous  of  the 

Constitution  of  this  utate),  shall  at  the  end 
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of  the  biennium  and  after  all  warrants  on  same 
h are  bean  d lscharged  ana  the  appropriation  there- 
of ha 8 leaped,  be  transferred  and  placed  to  the 
oredlt  of  the  ordinary  revenue  fund  of  the  etate 
by  the  etate  treasurer.*  • • • •• 

It  vlll  be  obaerved  that  house  Bill  Ho.  127.  extra  session 
of  the  57th  Oeneral  As  e»Dlyf  provides  uncer  Section  1ST  additional 
appro  rlatlons  for  iha  following  named  eleemosynary  Institutions  for 
salaries,  wages  and  per  dies  of  all  employees  to-wit: 


Hospital  No.  1 f3o, 308,00 

hospital  No.  2 52,500.00 

Hospital  No.  3 18,580.00 

Hospital  No.  4 29,990.00 

Missouri  State  School  at  Marshall.  . . . 320.00 


Missouri  State  vanatorluu.  at  Mt.  Vernon  . 55,279.00 

These  appropriations  however  axe  payable  only  out  of  their  respective 
earnings.  Ths  incons  or  earnings  of  thsss  various  Institutions  Is 
dsrlvsd  from  the  various  sources  attested  by  the  statutes,  but  no 
luatter  from  ehat  source  derived  it  le  required  to  be  paid  into  the 
State  Treasury  under  the  provisions  of  Seetlou  8669  supra,  and  It 
becomes  state  money,  — tn.  t la  money  the  State  In  Its  sovereign 
capacity  la  authorized  to  reoelve,  the-  source  of  Its  authority  being 
the  Legislature. 

Section  8668  supra,  provldas  for  the  establishment  and 
cretlon  in  the  treasury  department  of  special  funds,  and  whenever 
any  moneys  are  paid  Into  the  State  Treasury  by  the  various  Institu- 
tions as  provided  by  law,  they  shall  be  placed  to  the  credit  of  the 
fund  to  wnleh  they  respectively  belong.  In  the  cr.ee  of  state  ex  rel. 
v.  bmellcn,  208  Mo.  152  1.  c.  162,  the  Court  In  part  says: 

••  * * *In  our  juugaent,  the  State  Treasurer  has 
thus  been  made  a financial  officer  of  this 
Institution  for  the  purpose  of  collecting  these 
moneys,*  • • •• 

Section  6667  supra,  provides  that  all  moneys  in  the  Stats 
treasury  to  the  credit  of  the  various  funds  created  under  Seotlon 
8 66  supra,  ana  so  much  thereof  as  may  be  uecess&xy,  shall  be 
appropriated  oy  the  general  Assembly  for  the  suDport  or  Improvement 
of  the  Institution  to  which  the  fun^  belongs. 


HO a.  V.  £d,  Jameson 
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Kebiuaxy  a,  I8i4 


CUHCLU31 JJ. 


In  vise  of  the  constitutional  provisions,  statutes  and 
constructions  of  the  Supreme  Court  thereon,  tnis  department  rules 
that  the  eleemosynary  board,  will  have  available  for  salaries, 
ea^es  and  per  diem  of  all  employees,  the  additional  appropriations 
mentioned  in  Section  12T  under  Clsse  A of  House  Bill  Ho.  127  of 
the  various  institutions  therein  mentioned,  provided  the  earnings 
of  the  respective  institutions  equal  the  appropriations,  but  ths 
sppro  riations  therein  mentioned  are  not  payable  out  of  the  general 
revenue. 


Our  construction  Is  mads  in  pursuance  *£  the  purpose  of 
the  sill  Itself  and  la  line  with  the  folloelug  authorities  that 
hold  that  a legislative  enactment  should  be  construed  in  ths  light 
of  its  spirit  and  purpose  ana  so  as  not  to  sake  any  provision  of 
it  absurd  or  useless. 

Fanay  v.  State,  6 tto.  122. 

Darling  Lumber  Company  vs.  Missouri  Paolflo  Hall road 

Company.  216  MO.  606. 

Mutter  vs.  carothtrs,  221  lio.  661. 

State  v s.  General  baking  Company,  266  tto.  386. 


Tours  very  truly, 


i.  I.  bAHIKS, 

Assistant  Attornsy  General, 


A/ phovsd: 


ROY  VeKXTTRICK, 
Attorney  omeral. 


«b:  8 


Relating  to  the  distinction  between  " materials " mentioned  in 
Class  *0*  and  that  of  Clas6  * D'  in  Laws  1933  at  pp.  133  et  seq. 
Also  H,  B.  No.  137,  Special  Session — section  12T. 


a 


3 


•5t 


L 


February  6,  1934. 


Hon.  V.  Fd.  Jameson,  President 
State  Eleemosynary  Board 
Jeffereon  City,  Missouri 


Osar  Mr.  Jameson: 

Tour  request  for  au o pinion  of  this  offloe  dated 
January  30,  1934,  is  as  follows: 

"Permit  as  to  call  your  attention  to  and  ask 
your  official  opinion  in  re  Paragraphs  C and 
D of  appropriation  bill  passed  at  the  regular 
session  of  the  Legislature  fixing  sums  which 
might  be  expended  by  State  Hospitals  Nos.  1, 

3,  3,  end  4;  Missouri  State  School  at 
Marshall;  and  Missouri  State  sanatorium  at 
<<ount  Vernon  aa  shown  at  pp.  133  et  seq. 

Session  Acts  1933,  as  follows; 

‘ C.  Repairs  aaq  Replacements; 

Laoor,  material  and  supplies  for  repairing  or 
replacing  buildings,  building  equipment, 
operative  equipment,  : nd  structures  other  than 
buildings 

•d. 

General  expense,  and  material  and  supplies;' 

and  of  Ssotlons  C and  0 of  appropriation  act 
of  Special  session  of  1933,  as  same  appear  in 
Committee  Substitute  for  House  Bill  No.  127, 
p.  16  et  seq.,  wnich  contain  the  same  language, 
as  to  snether  or  not  the  word  'material*  as 
used  in  Section  C in  eaoh  Instance  can  be 
construed  to  mean  the  same  as  the  word  "material4 
in  Section  D thereof  in  so  far  as  the  purchase 
of  supplies  Is  for  the  betterment  and  upkeep 
of  the  buildings  use-  anu  being  a part  of  the 
several  different  cl e moeyn&ry  institutions 
under  the  c-ntrol  and  management  of  the  board 
of  Managers  Stats  Eleemosynary  Institutions." 


Ho  a.  «.  Kd.  Jam  son 


February  8,  1934 


I. 


THE  tt^HQ  'MAT,- RIAL*.  iS  IKvn  IN  CLA8sS 
•d'  AMD  TH.8  WORD  «M»TRlAi.»  A:>  USED  IS 

APPROPBIAT 


CLASS  > ri»  ~Qy  THa  APFROPnl  ATI 01 
HETEP  EC  TO  IB  Tom  rtJ-  *URST  ABE  W 
sTiit;  'a~  Thsr  -- 


ACTS 


■t  w 

"iVfESKBT  SUPPLIES. 


In  arriving  at  a proper  determination  of  your  Question 
we  are  flret  directed  to  the  provisions  of  tne  Constitution  of 
Missouri  from  which  me  quote.  Section  43  of  Article  IV  provides 

lu  part  as  follow*,: 


"All  revenue  collected  ana  moneys  received  by  the 
State  from  any  source  whatsoever  shall  go  into 
the  treasury,  and  tne  General  Assembly  shall  have 
no  power  to  divert  the  same,  or  to  permit  money 
to  bi  drawn  from  the  treasury,  except  in  pursuance 
of  regular  appropriations  made  by  la«.*  • • • " 

X 

Also,  Section  19  of  Article  X)  of  the  Conetitutlon  of 
Missouri  provides  in  part  as  follow*,; 


"No  auueya  snail  ever  be  paid  out  of  the  treasury 
of  this  State,  or  any  of  the  fluids  under  its 
managems  . t,  except  in  pursuance  of  an  appro pr la tiou 
by  las;"  ♦ • • •• 


In  tne  case  of  State  ex  rel.  v.  Gordon,  236  'to.  142  1.  c. 
156,  the  Court  in  cone  truing  these  Sections  said: 

••  • "The  language  of  the  foregoing  provisions  of 
the  Constitution  is  clear  and  explicit  and  forbids 
the  payment  of  money  from  the  state  treasury  're- 
ceived from  any  souroe  whatsoever'  or  'of  any 
funds  under  its  mana.ei.ent'  except  in  pursuance 
of  regular  appropriations  made  by  law.  Because  of 
thie  constitutional  inhibition  ve  have  no  difficulty 
in  deciding  that  in  the  absence  of  an  appro jriation 
made  by  the  General  Assembly  for  that  purpose  no 
funus  could  be  lawfully  paid  out  of  the  State 
treasury  for  the  support  and  maintenance  of  the 
game  department,*  * • •" 

In  State  ex  rel.  Publishing  Co.  v.  i&ckuann,  314  io. 

• c.  63,  the  Court  said: 


33  1 
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"It  further  appears  that  no  money  baa  bean 
appropriated  out  of  whioh  relator’s  bill,  &a 
herein  submitted,  oan  be  paid.  And  since  under 
the  provisions  of  bectlon  19,  Article  X of 
the  Constitution,  no  money  may  be  paid  out  of 
the  state  Treasury,  ezeept  In  pursuanoe  of  an 
appropriation  by  la*  the  respondent  was  and  Is 
without  authority  to  Issue  a warrant  Inpayment 
of  relator's  claim.  For  It  cannot  be  said  that 
a dale  Is  paid  pursuant  to  an  appropriation  act 
where  1 t Is  paid  out  of  money  specifically 
appro  . latca  for  a different  our  oose.  ♦ • • • • 

Laws  of  1933,  page  132-107,  Section  1,  provides  by 
classifications  A,  B,  C 4 D,  the  amount  appro  rlated  to  eaoh  sub- 
division thereof  for  the  purposes  therein  mentioned.  The  tame  Is 
true  with  reference  to  Section  13T,  Houso  Bill  127.  It  will  roadlly 
be  Observed  th  t a specific  sum  is  appropriated  for  e&ob  class,  and 
for  a different  purpose.  The  word  "material"  as  used  In  Class  'O' 
is  to  designate  any  article  or  thing  employed  In  repairing  or 
replaolng  either  buildings,  building  equipment,  operative  equipment 
and  structures  other  than  buildings.  The  word  "material"  as  used 
In  Class  ' C Is  used  to  designate  supplies  necessary  In  tbs 
operation  of  the  Institution.  Funcs  a pro  fitted  for  Class  • D' 
cannot  be  used  for  Class  'C*  for  tne  reason  It  eould  not  be  maintained 
that  such  a payment  is  made  pursuant  to  an  appropriation  because 
specifically  appropriated  for  a different  purpose. 

COBCMJSKk:. 

In  view  of  tne  provision  of  the  Stats  Constitution  herein 
set  out  and  the  construction  placed  hereon  by  our  Supreme  Court,  this 
Department  holes  that  the  Eleemosynary  board  has  no  authority  to  use 
appropriations  of  one  classification  named  In  the  appropriation  act 
for  a deficit  existing  in  another  classification,  because  that  would 
constitute  paying  out  money  specifically  appropriated  for  a separate 
and  different  purpose. 


Tours  very  truly. 


APPROVED 


I.  «.  £•* KIK8, 

Assistant  Attorney  General. 


ROT  MOKITTRICK, 
Attorney  General. 


I B:  ■ 


STATE  PURCHASING  AGENT: 


Can  not  procure  delivery  of  goods 
to  departments  with  an  agreement 
that  the  same  may  be  considered 
as  purchased  when  balance  to  pay 
therefor  accumulates  in  State 
Treasury. 

A 


Honorable  George  C.  Johnson 
State  rurchasin."  Agent 
Jofl'erson  City,  Missouri 


.'ear  i<r.  Johnsons 


The  question  submitted  to  this  Department,  as  we 
understand  ?t,  is  as  to  whether  or  not  the  proposed  rule  or 
regulation  as  follows t 

"VENDOR  - MOT ICR 

Although  there  is  an  unencumbered  balance 
in  the  appropriation  shown,  sufficient  to 
pay  tor  the  supplies  listed  hereon,  due  to 
lack  of  sufficient  incoming  revenue  there 
is  not  at  this  time  a sufficient  cash  bal- 
ance in  the  treasury  to  the  crodit  thereof, 
thus  creating  an  emer goncy.  The  State 

runchasing  Agent,  being  satisfied  that 
these  aupolles  are  essential  to  the  con- 
tinued operation  of  the  above  department 
or  Institution,  by  this  form  invites  you 
to  furnish  the  aupolles  listed  with  the 
understanding  by  you  that  if  and  when  the 
fund  later  shows  an  unencumbered  cash 
balance  sufficient  to  pay  for  these 
supplies,  then,  and  not  until  then,  shall 
this  transaction  be  construed  as  a "pur- 
chase" by  tho  State  Purchas'ng  Agent 
within  the  meaning  of  Section  4,  page  412 
Of  the  laws  of  Missouri, 


may  bo  legally  promulgated  and  carried  out  under  the  State 
Purchasing  Agent  Act. 

te  are  inclosing  you  herewith  copy  of  opinion  of 
this  Deoartnont  dated  September  14,  1933  addressed  to  honorable 


honorable  George  0.  Johnson 
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Forrest  Smith,  State  Auditor,  Jefferson  City,  Missouri* 

I call  your  attention  to  what  In  said  at  pages  12  to  19, 
both  Inclusive.  we  further  direct  your  attention  to  the 
definition  of  the  word  ’purchase*  as  found  at  page  18  of 
the  opinion  of  this  office  to  you  dated  December  6,  1955. 
section  4 of  the  State  Purchasing  Agent  Aot  (Laws  Missouri 
1955,  page  412)  specifically  provides  that  the  Purchasing 
Agent  shall  not  furnish  any  supplies  to  any  Department 
without  first  securing  a certification  from  the  Auditor 
showing,  among  other  things,  that  an  unencumbered  balance 
remains  in  the  fund,  from  which  payment  for  such  purchase 
Is  to  be  made  and  sufficient  to  pay  the  x’urchase  price  of 
such  mrchase.  A purchase  without  such  certification 
renders  the  Purchasing  A gent  liable  on  his  bond. 

Certainly  a following  out  of  the  proposed  rule  and  regu* 
latlon  would  be  to  furnish  supplies  to  a department  and  is. 
In  legal  effect,  a purchase  by  the  State  Purchasing  Agenc, 
although  payment  therefor  lo  delayed. 

We  think  the  promulgation  and  carrying  out  of 
the  proposed  regulation  would  violate  the  entire  Intent 
and  purpose  of  the  State  Purchasing  Agsnt  Act. 


Very  truly  yours. 


OILdKHT  LAMB 

Assistant  Attorney  General, 


A?p;  OV  .Dl 


WTcKimrcK — 

Attorney  General. 


GLiLC 


Inclosure 


IXZCTIONS: 


A village  can  not  call  an  election  to  become  a city 
of  the  fourth  class  and  at  the  same  time  call  an 
election  to  vote  on  proposition  of  erecting  a water- 
works system. 


Mr.  Arch  A.  Johnson, 
Attorney  at  Law, 

624  Landers  Building, 
Springfield,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
February  9 reouestlng  an  opinion  on  the  following  matter: 

"To  recapitulate:  Can  a village 
call  an  election  to  vote  Itself 
into  a city  of  the  fourth  class 
and  also  call  an  election  for  the 
same  time  to  vote  upon  the  Issuing 
of  bonds  to  be  Issued  by  the  city 
of  the  fourth  class  for  the  erec- 
tion of  water  works?" 

Section  6094,  R.S.  Mo.  1929  provides: 

"All  towns  not  now  Incorporated 
in  this  state  containing  less  than 
five  hundred  inhabitants,  are 
hereby  declared  to  be  villages. 

Provided,  that  any  village  in  this 
state  now  or  hereafter  having  more 
than  two  hundred  inhabitants  may 
by  majority  vote  of  the  cuallfled 
electors  therein  elect  to  become 
a city  of  the  fourt|r  class." 

Sections  7664  and  7671,  R.3.  Mo.  1929  provide  for  the 
manner  of  calling  an  election  by  a city  of  the  fourth  class 
to  erect  a waterworks  plant. 

Section  7671,  R.S.  Mo.  1929  provides: 

"The  council  shall  then,  by  ordinance, 
submit  the  proposition  to  erect  the 
waterworks  system  a3  provided  in  the 
contract,  ordinance  and  other  proeeedlngs, 
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and  to  pay  for  same  by  bonds 
issued  as  aforesaid,  to  the  voters 
of  said  city,  as  provided  in  sec- 
tion 7664. 

Section  7664  referred  to  Section  7671  provides: 

"The  city  shall  have  the  right  to  acquire 
by  purchase  any  waterworks  system  in  op- 
eration in  such  city  at  Its  fair  and 
equitable  value,  to  be  agreed  upon  by  the 
city  and  the  person,  firm  or  corporation 
owning  the  waterworks  system,  and  whenever 
a proposition  is  made  in  writing  to  the 
oity  by  the  person,  firm  or  corporation 
owning  such  plant  to  sell  to  the  city 
under  sections  7661  and  765?  its  water- 
works system  at  a price  that  the  city 
council  deems  fair  and  equitable,  tV  e 
council  or  other  proper  authorities  shall, 
by  ordinance,  order  a speoial  election 
To  be  held,  of  which  they  shall  give  not 
less  than  fifteen  days*  previous  notice, 
by  publication  in  some  newspaper  published 
in  such  city,  stating  the  purpose  of  such 
election.  3ueh  election  shall  be  held 
and  Judges  and  clerks  thereof  appointed 
ae^ln  cases  of  other  elections  in  such 
cities,  and  all  the  general  provisions  of 
the  election  laws  applicable  to  such 
cities  and  not  inconsistent  with  the  pro- 
visions hereof  shall  arply  to  and  rovern 
such  election,  and  the  proposition  to  be 
submitted  at  such  election  sh&ll  be: 

»To  acquire  the  waterworks 
system  and  property  and  issue 
bonds  in  payment  therefor,  which 
shall  be  a first  lien  on  the  water- 
works system  and  property,  but  no 
general  or  personal  obligation  of 
the  city  —Yes.  * 

*To  acquire  the  waterworks  system 
and  property  and  issue  bonds  in 
payment  therefor,  which  shall  be  a 
first  lien  on  the  waterworks  system 
and  property,  but  no  general  or 
personal  obligation  of  the  city— No.* 

And  if  a majority  of  the  voters  of  said  city 
voting  on  said  proposition  shall  vote  *yes*, 
then  such  city  shall  acouire  said  property 
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at  the  price  and  on  the  terms  named 
in  the  proposition." 

It  will  be  noticed  that  the  proposition  to  erect  the  water- 
works must  be  submitted  to  the  voters  of  the  city  at  a special 
election  through  the  city  couhoil  by  ordinance.  In  the  case  fcere 
under  consideration  there  is  no  "oity  council"  to  make  the 
required  "ordinance"— in  fact,  there  are  no  "voters  of  the  city" 
as,  at  the  time  of  the  proposed  election,  Talnut  Grove  will  not 
be  a city  of  the  fourth  class  and  can  not  be  until  the  election 
results  are  determined. 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  a village  cannot  coll  an  election  to  beoome  a city  of 
the  fourth  class  and  at  the  same  time  call  an  election  to  vote 
on  the  proposition  of  erecting  a waterworks  system. 


Respectfully  submitted. 


JOHN  IT.  HOFFTAN,  Jr., 
Assistant  Attorney  General 


APPROVED: 


'ft'CT  t;c 

Attorney  General. 
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COUNTY  WARRANTS: 
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its 

If  County  Court  has  carried  out /duties  under 
the  County  Budget  Law,  warrants  should  be 
paid  out  of  funds  mentioned  in  warrants  in 
the  order  in  which  they  were  protested. 


.4 


February  26,  1954. 


FILED 


J 


c 


Hon.  W.  Irvin  Jackson , 
Prosecuting  Attorney, 
Wright  County, 
Hartville,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  of 
January  23,  which  is  as  follows: 

"The  County  Treasurer  of  this  county  has 
given  notice  that  he  will  on  the  85th  day 
of  January  1934  pay  a portion  of  the  county 
warrants  drawn  on  1935  county  revenue.  I 
might  further  say  that  in  May  1953,  our 
County  Court  met  and  set  aside  a certain 
per  cent  of  the  anticipated  eounty  revenue 
for  1953  into  the  following  funds,  to- wit : 

Pauper  Fund,  Jury  and  Election  Fund,  Salary 
Fund  and  Contingent  Fund. 

Before  the  Treasurer  gave  notice  of  the 
payment  of  a portion  of  these  warrants  as 
aforesaid,  I advised  him  that  under  Seotlons 
9965,  9986,  18139  and  12140  of  Rev.  3t.  of 
Mo.  1929,  he  was  bound  to  apportion  the 
funds  to  be  paid  as  the  County  Court  had 
apportioned  them  in  May  1935,  and  that  each 
warrant  presented  for  payment  should  be 
paid  out  of  the  funds  mentioned  in  such 
warrant  in  the  order  in  which  said  warrants 
were  protested. 

The  Treasurer  !•  not  inclined  to  take  my 
opinion  in  this  matter  or  to  pay  these  warrants 
without  first  having  your  opinion  thereon  and 
so  I am  accordingly  asking  that  you  mall  me 
your  opinion  on  the  following  question,  to-wlt: 

Shall  the  warrants  presented  for  payment  be 
paid  out  of  the  funds  mentioned  In  said  warrants, 
in  the  order  In  which  aald  warrants  wars  pro- 
tested, or  shall  the  warrants  presented  for 
payment  be  paid  in  the  order  in  Uhlch  they  ware 

regard  to  the  funds  on  Which  they 


Eon.  ».  Irrln  Jackson 
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We  note  you  have  advised  your  County  Treasurer  that  he 
should  apportion  the  funds  to  be  paid  In  the  manner  In  whioh  the 
County  Court  apportioned  them  at  the  regular  May  term  1933,  and 
that  eaeh  warrant  presented  for  payment  should  be  paid  out  of 
the  funds  designated  In  the  warrant  in  the  order  in  which  said 
funds  were  protested.  It  appears  that  you  base  your  opinion 
according  to  Sections  9985,  9986,  12139  and  12140,  R.S.  Mo.  1929. 
As  you  appear  to  be  familiar  with  these  sections,  we  will  not 
quote  them  in  this  opinion;  however,  you  might  hare  rendered 
your  opinion  according  to  the  decision  in  the  case  of  state  ex 
rel.  ▼.  Johnson,  162  Mo.  621,  which  in  substanee  Is  as  follows: 

"A  eounty  warrant  valid  When  Issued  Is  not 
rendered  Invalid  because  the  revenue  pro- 
vided to  pay  It  Is  not  collected  during  the 
year  In  which  It  was  Issued,  or  is  misappro- 
priated by  the  officers  of  the  county  for 
whose  act  the  holder  of  the  warrant  is  not 
responsible.  On  the  contrary,  the  surplus 
eounty  revenue  remaining  after  the  payment 
of  all  current  expenses  of  every  kind  for 
the  year  for  which  such  revenue  was  levied  and 
oollected,  may  be  used  In  the  payment  of 
outstanding  valid  unpaid  county  warrants 
for  previous  years. 

Sueb  warrants  are  to  be  paid  In  the  order 
of  their  presentation  and  registration,  and 
are  not  payable  pro  tanto  if  there  is  not 
a sufficient  fund  to  pay  all. 

Where  such  surplus  is  applicable  to  the  pay- 
ment of  tba  warrants  of  previous  years  In 
the  order  of  their  registration.  It  la  the 
duty  of  the  county  treasurer  to  pay  them 
without  waiting  for  an  order  of  the  eounty 
court  distributing  such  surplus  among  the 
various  eounty  funds.  Ho  further  appropriation 
or  order  by  the  court  la  necessary.  Tba 
warrant  Itself  Is  the  voucher  the  law  recog- 
nizee as  the  treasurers  authority  for  paying 
It.” 

We  call  your  attention  to  the  feet  that  the  Legislature 
of  1933  In  the  new  Budget  Law,  Laws  of  Mo.  1933,  Seotion  22,  page 
351,  repealed  Sections  9965  and  9986.  Section  22,  supra,  provides 
as  follows: 


"All  laws  or  parts  of  laws  and  expressly 
sections  9874,  9985  and  9986  In  so  far  as  they 
conflict  are  hereby  repealed.” 


Hon*  * Irvin  Jusk 
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3#o*  12139,  R*3*  Ho*  1929.  dealing  with  the  manner  In  which 
tbo  Trooouror  shall  keep  books  for  entering  osrrsnts,  sad  See. 

12140,  dealing  with  the  payment  of  warren to,  were  not  expressly 
repealed  by  the  Legislature  and  de  not  appear  to  be  In  eonfllet 
with  the  county  Budget  Law* 

In  this  eonnoetlon  ee  eall  your  attention  to  lew t Ion  2, 

Lavs  of  Mo*  1933,  page  341*  This  seetlon  deals  with  the  classifi- 
cation of  expenditures,  under  whleh  seetlon  vrlght  County  should  be 
sub jested,  as  Its  population  so  elasslflea  it  that  it  wanes  within 
the  first  sight  seetlons  of  the  county  Budget  Lav.  Seetlon  2,  supra 
sets  out  six  classes  of  proposed  expenditures.  Class  3 being  as 
follsss: 


"After  hawing  provided  for  the  fire 
elasaee  of  expenses  heretofore  speel fled, 
the  county  court  nay  expend  any  balance 
for  any  lawful  purpose.  Provided  however, 
that  the  county  court  shell  sot  Incur  any 
expenae  under  class  six  unless  there  is 
actually  on  hand  in  oash  funds  sufficient 
to  pey  all  elaiias  provided  for  in  proeedlng 
elseaee  together  with  any  expense  incurred 
under  elsss  six.  provided,  thet  if  there 
he  outstanding  warrants  constituting  legal 
obligations  such  warrants  shall  first  ba 
paid  before  any  expenditure  la  authorised 
under  close  6." 

as  also  call  your  attention  to  the  last  proviso,  "providing 
that  if  there  be  outstanding  currents  constituting  legal  obligations 
sueh  warrants  shall  first  he  paid  before  any  expenditure  Is  author- 
ised under  elaee  6." 


^RCfcU-SIOH 

Assuming  that  your  County  court  bus  serried  out  the  duties 
lneunbeat  upon  it  under  the  county  3udget  Lav  up  to  tho  presoat  tins 
It  la  tbo  opinion  of  this  department  that  the  warrants  In  question 
should  be  paid  out  of  the  funds  mentioned  In  said  currents  In  the 
order  la  which  the  currants  were  protested,  and  that  no  eonfllet 
exists  with  the  County  Budget  Law. 


Deepest fully  submit tad. 


OLLIVTR  W.  HOLTBI, 

Assistant  Attorney  General 


APPROT!®! 


Tift?  WTMrgg;  • 
Attorney  General 
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ISLtV’MOSYNAKy  BOARD  - Superintendent  of  Children's  Home  * Bond* 
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Hay  21,  1934* 


Honorable  W*  Ed  Jameson,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


vje  have  your  request  for  an  opinion  upon  the 
following  facts* 


"Heretofore,  It  has  been  necessary 
for  Mrs*  /»•  ?*•  Henderson,  in  the  po- 
sition she  has  occupied  with  the  Board 
of  Charities  and  Children's  Bureau,  to 
give  a bond,  the  premium  of  which  lias 
been  paid  by  the  state* 

With  the  change  of  conditions  surround- 
ing this  position,  of  which  she  Is  still 
the  head,  and  placing  it  under  the  Board 
of  Managers  of  the  State  Eleemosynary  In- 
stitutions I am  writing  to  Inquire  whether 
or  not  It  will  be  necessary  for  her  to 
still  have  a surety  bond*" 


In  answer  to  you r inquiry,  we  cull  your  attention 
to  Section  14099,  Revised  Statutes  of  Missouri,  1929,  which 
is  as  follows: 


"The  board  shall  appoint  a superintendent 
whose  salary  shall  be  *2,500*00  per  annua, 
who  shall  have  power  to  eaploy  and  dis- 
charge such  employees  as  may  be  necessary* 


#2  - Honorable  W*  Ed  Jameson 


The  said  board  shall  determine  the 
number  of  omployes  nnd  the  salary 
for  each  one,  which  shall  not  exceed 
the  sum  of  *1,500*00  per  annum,  and 
it  shall  prescribe  regulations  for 
the  government  and  conduct  of  the  In- 
stitution*” 


We  have  been  unable  to  find  any  statute  which 
requires  the  superintendent  of  the  Children's  Home  to  give 
a bond*  It  Is  the  opinion  of  this  office  that  such  bond 
may  or  may  not  be  required  by  the  board*  ihe  board  would 
hove  ample  authority  to  require  such  bond  if  Xn  the  Jud^aent 
of  the  board  such  bond  was  neoessary,  as  the  giving  of  a bond 
could  be  required  tinder  the  board's  power  to  "prescribe  regu- 
lations for  the  government  and  conduct  of  the  Institution" • 


Yours  very  truly. 


FRA KKLIN  L*  REAGAN 

Assistant  Attorney  General 


APPROVED* 


m KcHWMc*  ' 

Attorney  General 


FflRlFE 


•NVICTS  - - - Governor^  warrant  necessary  to  transfer 

x*EEMOSYNAKy  BOARD  - Insane  convict  from  penitentiary  or  other 

place  of  detention  to  Insane  hospital. 


June  5th#  1934* 

L-f 


Honorable  lii*  £d  Jameson,  1 resident 
Board  of  Managers 
State  Kleetaosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir* 


We  have  your  request  of  June  2,  1934  upon  the 
following  facta: 


"Most  of  the  orimlnal  insane  patients 
that  have  been  transferred  to  the  dif- 
ferent mental  hospitals  from  the  state 
penitentiary  have  been  cared  for  in 
Fulton*  The  few  that  have  been  sent 
to  the  other  Institutions  are  gradually 
being  removed  to  i-ulton  where  we  are 
not  quite  so  crowded  and  where  we  are 
making  a special  provision  to  take  care 
of  them* 

I wish  you  would  let  me  know  whether  or 
not  it  is  necessary  under  the  law  for 
the  Governor  to  issue  an  order  for  a 
orimlnal  who  has  become  mentally  unbal- 
anced and  sent  from  the  penitentiary  to 
one  of  these  hospitals  to  be  transferred 
from  one  institution  to  another*  The 
original  assignment  or  transfer  from  the 
penitentiary  to  the  mental  hospital  re- 
quires an  order  from  the  Governor*  If 
it  is  neoeasary  for  him  to  racks  a new 
order  to  change  from  one  institution  to 
another  I would  like  to  know*" 


#2  - Honorable  W*  Ed  Jameson 


There  ere  two  sections  of  the  statutes  relating 
to  this  matter,  and  these  sections  are  virtually  identical. 

Section  9801 t 

"If  any  person,  after  having  been 
convicted  of  any  crime  • become  in* 
sane  before  the  execution  or  expira- 
tion of  the  sentence  of  the  court,  it 
shall  be  the  duty  of  the  governor  e 
to  inquire  into  the  facts,  and  be  may 
pardon  * commute  or  suspend  * and  may, 
by  his  warrant  * order  such  lunatic  to 
be  conveyed  to  the  Insane  asylum,  and 
there  kept  until  restored  to  reason,  **  9 


Section  3659 i 

"If  any  person,  after  being  convicted 
of  any  crime  * and  before  the  execution, 
in  whole  or  in  part,  of  the  sentence  of 
the  court,  become  insane,  it  shall  be 
the  duty  of  the  governor*  by  his  warrant 
to  « order  such  lunatic  to  be  conveyed 
to  a state  hospital  and  there  kept  until 
restored  to  reason,  * " 


The  power  to  remove  a prisoner  legally  confined  in 
the  penitentiary  is  vested  in  the  governor.  In  the  oaae  of 
insane  convicts,  he  may, 

(1)  Pardon# 

(2)  Commits j 

or,  (9)  Suspend  the  sentence. 


Any  transfer  of  en  insane  convict  from  the  penl 
tent la ry  to  the  custody  of  the  authorities  of  an  Insane 


13  - Honorable  1®  Ed  Jane son 


asylum  shall  be  by  aar rant  Issued  by  the  governor.  The 
transfer  of  an  Insane  convict  by  warrant  to  one  Insane 
asylum  does  not  destroy  the  governor's  power  to  transfer 


rroTviri' 


placing  of  an  insane  convict  In  one  hospital  create  in 
the  authorities  of  that  insane  asylum  the  right  or  power 
to  transfer  said  convict  to  another  hospital*  In  the  last 
analysis,  the  legal  authority  of  an  inaane  asylum  to  re- 
tain a convict,  while  under  sentence  to  the  penitentiary, 
is  the  authority  contained  in  the  governor's  warrant  trans- 
ferring said  convict  from  the  penitentiary  to  that  par- 
ticular hospital* 

It  la,  thsrefore,  the  opinion  of  this  office  that 
no  Inaane  asylum  in  the  state  should  receive  an  insane 
convict  from  the  penitentiary  or  from  the  temporary  cus- 
tody of  some  other  Inaane  asylum,  except  wherein  such  In- 
sane convict  is  accompanied  by  the  governor's  warrant  di- 
recting that  such  convict  be  placed  in  that  particular 
hospital* 


Yours  very  truly. 


FRANKLIN  K.  REAGAN 
sslstant  Attorney  General 

APPROVED! 


Attorney  General 


FERiPE 


ELEEMOSYNARY  BOARD 


No  authority  to  pay  transportation  expenses 
of  non-resident  patients. 


June  23d,  1934. 


Honorable  W.  Ed  Jameson,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


We  h are  your  request  of  June  4,  1934  for  an 
opinion  as  to  whether  or  not  the  Eleemosynary  Board  has 
the  authority  to  arrange  to  have  insane  patients  who 
ere  out  of  the  state  brought  back  to  Missouri,  and  to 
assume  care  therefor. 


We  eall  your  attention  to  the  provisions  of 
section  8483,  Revised  statutes  of  Missouri,  1929,  which, 
in  part,  provides  as  follows: 


nio  person  shall  be  entitled  to 
the  benefit  of  the  provisions  of 
this  article  as  a county  patient, 
except  persons  whoso  insanity  has 
ooourred  during  the  time  such 
person  may  have  resided  in  the 
state,  and  exoopt  the  Insane  poor 
under  sentence  as  criminals,  * " 


Before  patients  can  be  admitted  and  any  particular 
county  charged  for  the  keeping  of  such  patient,  the  county 
oourt  of  the  county  Involved  shall  conduct  a hearing  on  such 
matter  - Heetion  8634  R.  S.  Mo.  1929,  and  shall  follow  the 
proceedings  outlined  under  Seotion  8643  R.  3.  Mo.  1989. 

The  sending  of  such  a patient  to  an  Insane  asylum  from  a 
county,  upon  an  order  of  the  county  court,  places  the  cost 
of  the  transportation  and  the  support  and  maintenance  of 
auo)k  patient  upon  the  county  sending  such  patient  to  the 
hospital. 


#2  - Honorable  3d  Jameson 


ive  huvo  made  a diligent  search  of  the  authorities 
In  this  state,  and  we  find  nano  authorizing  the  Eleemosynary 
Hoard  to  pay  the  transportation  of  non-resident  Insane  per- 
sons olther  to  or  from  Missouri.  Insane  poor  patl-.mts  can 
only  be  admitted  to  state  hospitals  by  hb  order  of  the  oounty 
court  of  the  oounty  in  which  they  reside. 

It  is,  therefore,  the  opinion  of  this  off loo  that 
the  Eleemosynary  Board  Is  without  authority  to  pay  the 
transportation  charges  of  Insane  persons  in  returning  such 
patients  to  Missouri  or  in  sending  such  patients  from  Mis- 
souri to  sane  other  state. 


Respectfully  submitted. 


TRAHXLXlf  :.  R KAO  AH 

Assistant  Attorney  General 


APPROVED : 


m tfoHTO«gir~ 

Attorney  General 
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purchasing  AGENT.  COAL  MINES:  Right  of  operator  of  truck  line  to 

bid  wholesale  prices  to  govermental 
agencies. 


June  29,  1934. 


Mr.  George  C.  Johnson 
State  Purchasing  Agent 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Johnson: 


•1 


Tour  letter  requesting  an  opinion  of  this  office 
dated  June  27,  1934,  is  as  follows: 


"On  the  purohase  of  coal  for  governmental 
agencies  and  departments  of  the  State  of 
Missouri,  I,  as  State  Purchasing  Agent,  am 
expecting  to  ask  for  bids. 


"Please  give  me  an  opinion  as  follows:  The 
code  of  fair  competition  for  the  retail 
solid  fuel  industry  approved  February  14, 
1934,  by  President  Roosevelt,  Article  #2, 
Sections  two  and  three  defining  retailing 
and  wholesaling  and  under  the  provisions 
of  Article  #3,  Section  13  reading  in  part 
'any  business  Included  in  this  definition 
of  retailing  in  Article  #2,  Section  Tuo  of  ' 
this  code,  which  has  been  by  custom  served 
by  the  wholesale  ceal  industry  in  any  trade 
area,  shall  be  included  within  the  defini- 
tion of  wholesaling' . The  Administrative 
order  No.  X-48,  dated  June  20,  1934,  Release 
No.  5911,  signed  by  Hugh  9.  Johnson,  Admin- 
istrator for  industrial  recovery,  entitled, 
'Granting  Limited  Exemption  from  provisions 
of  codes  of  fair  competition  in  connection 
with  quotations  made  to  governmental  agen- 
cies' gives  any  person  complying  with  a code 
the  exemption  from  compliance  with  provisions 
of  such  codes  governing  quotations  to  govern- 
mental agencies,  and  any  person  may  (a) 

'quote  prices  in  terms  of  sale  to  govern- 
mental agencies  as  favorable  of  thoa^ permit- 
ted to  be  quoted  to  any  commercial  buyer  for 
like  quantities. ' 


Mr.  George  C 


Johnson 


June  29,  1934 
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"It  has  been  customary  for  governmental 
agencies  in  Missouri  In  the  past  to  buy 
coal  wholesale  from  truck  mines  and  any 
purchase  by  retail  has  been  the  exception- 
al case.  In  fact  these  truck  mines  are 
not  located  on  a railroad. 

"Please  advise  whether  the  truck  mines  in 
Callaway  County  can  bid  wholesale  prices 
rather  than  retail  prices  on  coal  for  state 
Institutions  or  polltioal  subdivisions  of 
this  state,  under  the  provisions  of  the  code 
and  administrative  order  X-48  above  set  out." 

The  code  of  fair  competition  for  the  Retail  Solid  Fuel 
Industry  approved  by  President  Roosevelt.  February  14.  1934,  pro- 
vides in  part  as  follows  on  page  473,  Article  II,  entitled 
"Definitions" & : 

"SECTION  L.  'Solid  fuel'  shall  mean  any 
anthracite,  semi-anthracite,  bituminous, 
semi-bituminous  or  lignite  ooal,  brisquettes, 
boulets,  coke,  gas-house  coke,  petroleum 
coke,  petroleum  carbon  or  any  other  manu- 
factured or  patented  fuel  not  sold  by  liquid 
or  metered  measure,  and  wood  or  wood- fuel 
products  except  charcoal. 

"SMdtlOI  3.  'Retailing'  shall  mean  the  sell- 
ing or  selling  and  delivering  of  solid  fuel 
in  other  than  railroad  cars  or  cargo  vessels, 
subject,  however,  to  the  provisions  of  Article 
III,  8ectlon  13,  of  this  Code. 

"SECTIOV  3.  ' Wholesaling’  shall  mean  the 

selling  or  selling  and  delivering  of  solid 
fuel  in  railroad  cars  or  cargo  vessels,  sub- 
ject, however,  to  the  provisions  of  Article 
III,  Section  13,  of  this  Code. 

The  same  oode  provides  in  part  as  follows  on  page  476 
under  Article  III,  entitled  "Administration". 

"SECTIOI  13.  Any  business  Included  in  the 
definition  of  'wholesaling'  In  Article  II, 

Section  3,  of  this  Code,  which  has  been  by 
custom  served  by  the  Retail  Solid  Fuel  In- 
dustry In  any  trade  area,  shall  be  included 


Mr.  George  0.  Johnson 
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within  the  definition  of  'retailing',  and 
any  business  included  in  the  definition  of 
'retailing'  in  Article  II,  Section  2,  of  this 
Code,  which  has  been  by  custom  served  by  the 
wholesale  ooal  Industry  in  any  trade  area, 
shall  be  included  within  the  definition  of 
'wholesaling'.  Any  dispute  arising  out  of 
these  provisions  and  involving  any  related 
industry  or  industries  for  whloh  a Code  of 
F^lr  Competition  shall  exist,  shall  be  forth- 
with reviewed  and  determined  by  the  procedure 
established  in  the  last  preceding  Section, 
provided  that  no  such  determination  shall 
prevent  any  retailer  doing  wholesale  business, 
or  the  converse." 

C OH PLUS I QI. 

These  are  so  many  codes  approved  by  the  President  that 
it  is  an  impossibility  for  this  office  to  review  all  industrial 
codes  approved  by  our  President  for  the  purpose  of  aiding  in 
national  reoovery,  and  for  the  purpose  of  this  opinion  we  confine 
ourselves  to  an  interpretation  of  the  above  code,  which  is  sub- 
mitted by  your  letter  as  the  oode  applicable  to  the  ooal  Industry 
in  Missouri. 

It  is  common  knowledge  that  the  definition  of  "Solid 
fuel"  under  Article  II,  Seotion  1,  of  said  code,  will  include 
the  kind  of  coal  which  is  sold  wholesale  and  retail  in  Missouri, 
and  that  it  Includes  the  kind  of  coal  mined  in  Oall&way  County, 
Missouri/ 


Under  the  provisions  of  Article  II,  Sections  2 and  3, 
it  is  readily  discernable  that  the  "Retailing"  as  used  by  said 
code  means  selling  and  delivering  coal  in  other  than  railroad 
cars,  subject  to  the  provisions  of  Article  II,  Section  13,  of  the 
code,  and  that  the  term  "wholesaling”  as  used  by  the  oode  means 
the  selling  and  delivering  of  ooal  in  railroad  oars,  subject  to  the 
provisions  of  Article  II,  Seotion  13,  of  the  code.  Hence,  we  must 
look  to  the  provisions  of  Article  II,  Seotion  13,  in  order  to 
fully  apply  the  terms  "wholesaling"  and  "retailing"  as  used  in  the 
Code,  to  a concrete  state  of  facts. 

Article  III,  Seotion  13,  modified  the  clear  cut  dis- 
tinction between  "wholesaling”  and  "retailing"  as  used  in  the 
code  whenever  such  a statutory  distinction  is  contrary  to  the 
custom  of  the  wholesale  and  retail  industry  serving  any  trade 
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area.  That  is  to  say,  that  where  the  "Retail  Solid  Fuel  Industry" 
by  custom  has  been  selling  coal  to  the  consumer  in  railroad  cars, 
then  he  is  not  at  all  events  to  be  treated  as  a "Wholesaler"  while 
construing  the  code  for  the  "Wholesale  Solid  Fuel  Industry" , and 
visa  versa,  when  the  owner  of  the  mine  by  custom  has  been  selling 
coal  to  the  consumer  in  other  than  railroad  oars,  for  instance  in 
trucks,  for  in  many  Missouri  mines  the  railroad  facilities  have 
not  been  provided  but  said  mines  have  depended  solely  on  motor 
vehicle  transportation  for  delivering  to  the  consumer,  then  said 
mine  operator  is  not  at  all  events  to  be  treated  as  a "retailer" , 
when  construing  the  code  for  the  "Retail  Solid  Fuel  Industry •* 

The  custom  by  which  a trade  area  has  been  served,  by  the  provisions 
of  the  code  itself,  may  determine  whether  one  is  a "wholesaler"  or 
a "retailer"  under  the  code  of  fair  competition  for  the"Retail 
Solid  Fuel  Industry" . 

Tourstate  in  your  letter  that  it  has  been  customary  for 
governmental  agencies  in  Missouri  to  buy  coal  wholesale  from  truck 
mines.  Such  being  the  case,  it  is  the  opinion  of  this  office  that 
the  operators  of  said  truck  mines  are  not  subject  to  the  provisions 
of  the  code  regulating  the  "Retail  Solid  Fuel  Industry" , when 
supplying  said  governmental  agencies  with  Missouri  coal,  and  said 
mine  operators  can  bid  wholesale  prices  to  the  State  Purchasing 
Agent,  notwithstanding  the  provisions  of  the  above  set  out  oode. 

The  Administrative  Order  No.  X-48,  paragraph  (a),  which  is  set  out 
in  your  request,  which  order  applies  to  all  administration  oodes, 
allows  operators  of  any  coded  industry  to  quote  prices  to  govern- 
mental agencies  as  favorable  as  prices  quoted  to  commercial  buyers 
for  like  quantities,  and  when  the  operator  of  a truck  mine  in 
Callaway  County,  or  any  other  county  in  Missouri,  who  by  custom 
has  been  selling  ooal  to  governmental  agencies  wholesale,  submits 
a bid  to  you  as  favorable  as  his  prices  quoted  to  commercial  buyess, 
and  sakd  bid  is  in  all  other  respects  in  compliance  with  the  code 
regulating  the  "Wholesale  Solid  Fuel  Industry",  then  said  bid  should 
be  considered  as  other  bids  are  considered  by  your  department. 


Respectfully  submitted 


WM.  ORR  SAWYERS 
Assistant  Attorney  General. 


APPROVED: 


ROT  McKITTRICK 
Attorney  General. 


WOS:H 


ELEEMOSYNARY  INSTITUTIONS  - Board  of  Managers  have  right  to 

compromise  Judgment  against  county* 


July  12,  1034. 


Honorable  W.  Ed  Jameson,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Mr.  Jameson: 


This  dap artraent  acknowledges  receipt  of  your 
letter  dated  July  3,  1034.  Your  letter  is  as  foil  ova: 


"Buchanan  County  oees  State  Hospital 
42,  at  St.  Joseph,  far  their  aooount 
to  Jan.  1,  1934  the  principal  sum 
of  $39,401.50.  Suit  was  brought  on 
this  aooount  and  Judgment  rendered 
with  Interest  to  Feb.  1,  1934  amounting 
to  &3743.14,  making  the  total  amount  of 
Judgment,  principal  and  Interest, 
$43,144.64.  This  amount  bears  In  teres  t 
at  6%  from  Feb.  1,  1934. 

Buchanan  County  owes  something  like  one 
and  one  half  million  dollars  and  prepara- 
tions have  been  made  by  the  county  to 
Issue  bonds  to  each  individual  creditor 
to  take  up  these  obligations.  They  will 
be  owing  us,  therefore,  .43,144.64  plus 
Interest  from  Feb.  1,  1934  to  July  16, 

1934. 

#hat  we  are  endeavoring  to  do  is  to  oolleot 
our  acoounts  agalnat  Buchanan  County.  Our 
board  has  expressed  its  willingness  to  ac- 
cept the  principal  of  thla  account,  or  In 
othar  words  if  we  are  permitted  to  do  so 
we  are  willing  to  square  this  aooount  on 
our  booka  for  *39,401.50  in  cash.  In  so 


Honorable  W*  Ed  Jameson 


July  12*  1934* 


doing*  of  course*  we  will  be  allow* 
lng  discount  to  the  amount  of  the 
interest  on  the  indebtedness* 

At  your  earliest  possible  oonvenlsnce* 
and  particularly  before  July  16th*  1 
will  be  very  glad  if  you  will  have  an 
opinion  rendered  from  your  offloe  as 
to  our  right  to  aocept  the  principal 
on  this  account  and  release  this  Judg- 
ment." 


Article  2 of  Chapter  46  of  the  Revised  Statutes 
for  the  year  1929*  and  particularly  Sections  8636  and  8642 
thereof*  authorise  the  payment  by  the  several  counties  of 
this  state  of  the  amounts  due  for  the  support  and  main- 
tenance of  the  insane  poor  of  such  counties  in  the  re- 
spective state  eleemosynary  institutions. 

Section  8615*  R*  3*  Mo*  1929  provides  as  follows! 

"For  all  debts  and  demands  whatsoever 
due  any  eleemosynary  Institution*  and 
all  damages  for  failure  of  contract* 
and  for  trespass  and  other  wrongs  to 
the  Institution  or  any  property  thereof* 
real  or  personal*  actions  In  any  court 
of  competent  jurisdiction  may  be  main- 
tained in  the  name  of  the  board  of 
managers  of  such  ins ti tut  ion*  naming 
it*  Interest  shall  be  recovered  on 
any  and  all  sums  due  the  institution 
from  the  time  when  the  cause  of  action 
accrued*  In  actions  for  any  indebted- 
ness* or  for  any  damages  due  the  insti- 
tution on  account  of  any  patient  or 
inmate  thereof*  the  account  therefor* 
certified  by  the  super  in  tandent*  with 
the  seal  of  the  Institution  attached* 
shall  be  prims  facie  evidence  of  the 
amount  due*” 


Honorable  W*  Ed  Jameson 


July  12,  1954 


From  the  foregoing  it  appears  that  the  various 
counties  are  liable  for  the  peyiaent  to  the  state  elee- 
mosynary institutions  for  the  support  and  maintenance 
of  Insane  poor  of  aueh  county  and  that  the  Board  of 
Managers  of  such  Institution  where  mach  patients  of  the 
institution  may  be  supported  and  maintained  are  entitled 
to  maintain  an  action  in  court  for  the  collection  of  such 
sum  or  sums  so  due* 

With  the  foregoing  ss  e background,  we  think 
the  applicable  rule  and  answer  to  your  Inquiry  la  found 
in  Railway  Company  Anthony,  75  Mo*  451,  1*0*  454 t 

"The  power  to  sue  Implies  the  power 
to  acoept  satisfaction  of  the  demand 
a usd  for,  whether  the  precise  amount 
demanded  or  less*  The  taxes  wars  levied 
for  the  benefit  of  the  county*  The 
beneficial  interest  was  in  the  oounty, 
and  it  is  for  the  public  interest  that 
she  should  have  the  right  to  settle,  by 
compromise,  questionable  demands  which 
aha  may  assert*  Must  the  oounty  prose- 
cute doubtful  claims  at  all  hazards, 
regardless  of  coats  and  expenses,  and 
Is  It  for  the  public  good  that  the 
right  to  settle  such  demands  by  compromise 
be  denied  her?  as  was  said  by  the  Su- 
preme Court  of  Mew  York  In  the  ease  of 
the  Board  of  -supervisors  of  Orleans  Co* 
v*  tiomm,  4 Lansing  51 1 'It  would  be  a 
moat  extraordinary  doctrine  to  hold  that 
beeausa  a oounty  had  beooas  involved  In 
a litigation.  It  must  necessarily  go 
through  with  it  to  the  bitter  end,  and 
has  no  power  to  ex trios  to  itself  by 
withdrawal  or  by  agreement  with  its 
adversary* • The  same  doctrine  was 
sanctioned  In  the  Supervisors  of  Chenango 
County  v*  Birdsall,  4 Wend*  455 •” 


Honorable  V*  Ed  Jameson 


July  12,  1934 


Ve  sec  no  reason  why  the  reasoning  of  the  court 
In  tbs  quotation  above  set  out  mould  not  apply  as  well  to 
the  Board  of  Managers  of  the  state  eleemosynary  institutions 
oa  to  a county*  The  fact  that  Section  8615  requires  Judg- 
ment to  be  recovered  for  interest  does  not  alter  the  situa- 
tion, as  it  la  now  a question  of  what  is  to  the  best  in- 
terest of  the  state  eleemosynary  Institutions,  in  view 
of  all  of  the  circumstances  which  night  surround  an  atteaipt 
to  enforce  the  judgment  you  have  obtained  against  Buchanan 
County* 


It  la  our  opinion,  that  if  the  Board  of  Managers 
of  the  state  eleemosynary  institutions  are  of  the  opinion 
that  the  acceptance  of  the  principal  sum  of  the  judgment 
obtained  by  you  against  Buchanan  County  mould  be  for  the 
beat  interest  of  the  state  eleemoeynary  Institution*,  that 
you  are  authorised  and  warranted  under  the  lav  in  accepting 
that  amount  In  full  satisfaction  of  the  Judgaent  so  obtained* 


Tours  very  truly. 


GILBKRT  LAMB 

Aas  latent  Attorney  General 


APPROVKPi 


aar  w&Ymibt 

Attorney  General 


GLtFE 


K 

ELEJUOSYNAHY  BOARD  - Board  may  accept  bonds  of  county  in  lieu  of 

Judgments  against  the  county* 


July  15,  1934. 


Honorable  V*  Id  Jameson,  resident 
Board  of  Managers 
Jefferson  City,  Missouri 


Dear  Mr,  Jamesoni 


Your  request  for  an  opinion  dated  July  5,  1934 
is  acknowledged*  Your  letter  is  as  follows! 

"With  reference  to  the  enclosed  let* 
ter  from  the  Prosecuting  Attorney  in 
St*  Joseph  will  state  I would  like 
to  have  some  assurance  from  you r of* 
floe  if  possible  that  it  will  be  all 
right  for  us  to  aocept  bonds  for  the 
accounts  owing  to  the  several  eleemosynary 
Institutions  from  Buchanan  County*  Some 
of  these  aocounts  have  been  reduoed  to 
Judgnent*  others  are  open  accounts  on 
the  books  of  the  several  institutions* 

I would  be  very  glad  if  you  will  give 
me  the  benefit  of  your  opinion  in  re- 
gard to  this  matter  at  an  early  date, 
and  oblige* " 


Section  8636,  Revised  Statutes  of  Missouri,  1929, 
among  other  things,  provides: 

"The  several  county  oourts  shell  have 
power  to  send  to  a state  hospital 
such  of  their  insane  poor  as  may  be 
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« 


entitled  to  admission  thereto*  The 
oountie8  thus  sending  shall  pay  semi- 
annually, in  eash,  in  advanos,  suoh 
sums  for  the  support  and  maintenance 
of  their  insane  poor,  as  the  board  of 
managers  may  deem  necessary,  not  ex- 
ceeding eighteen  dollars  (^18*00)  per 
month  for  each  patient)  and  in  addition 
thereto  the  actual  cost  of  their  clothing 
and  the  expense  of  removal  to  and  from 
the  hospital,  and  if  they  shall  die 
therein,  for  burial  expenses)  » * * * 


It  is  apparent  from  your  letter  and  from  the  let- 
ter set  out  in  the  opinion  which  ve  wrote  you  on  yesterday 
with  reference  to  accepting  the  principal  of  the  Judgments 
rendered  against  Buchanan  County  in  aatiaf action  of  the  Judg- 
ment for  principal  and  interest,  that  the  provision  of  sao- 
tion  3636,  above  set  out,  has  not  been  compllad  with  with 
ref  erenow  to  the  payment  for  support  an  d maintenance  of  the 
insane  poor  In  cash.  Hence,  the  Board  of  Managers  of  state 
eleemosynary  institutions  have  proceeded,  under  Section  8615, 
Revised  Statutes  of  Missouri,  1929,  to  secure  judgments  against 
the  county  for  such  sums  except  certain  amounts  still  due  and 
on  which  Judgments  have  not  been  rendered* 

The  county  having  failed  to  stake  paywwnts  as  rsqulred, 
and  the  Judgments  having  been  rendered,  the  question  is,  - 
What  are  the  respective  rights  and  duties  of  your  Board  and 
Buchanan  County  under  the  circumstances  as  they  now  exist? 
Section  2892,  Revised  Statutes  of  Missouri,  1929,  as  amended 
by  Laws  1931,  page  133,  reads t 

"The  various  counties  in  this  state  for 
themselves  as  well  as  in  behalf  of  any 
township  or  parts  of  townships  for  which 
said  counties  may  have  heretofore  iasued 
any  bonds,  and  the  several  cities,  villages, 
incorpo ra ted  towns,  school  districts  and 
road  districts  in  this  state,  are  hereby 
authorized  by  their  respective  county 
counts  and  the  said  el tie a,  villages,  in- 
corporated towns,  school  districts  and 
rood  districts  by  their  proper  authorities. 
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to  fund  or  refund  any  part  or  all  of 
their  bonded  or  jud&oent  indebtedness, 
including  bond  3,  coupons  or  any  Judgment, 
whether  based  or  bonded  or  other  in* 
debtedneas,  and  for  that  purpose  nay 
nske,  issue,  negotiate,  sell  and  de- 
liver renewal,  finding  or  refunding 
bonds,  and  with  the  trooeeds  thereof 
pay  off,  redeem  anti  cancel  such  Judg- 
ments or  old  bonds  and  coupons  ss  the 
same  nature  or  are  oalled  for  redemption, 
or  such  renewal,  funding  or  refunding 
bonds  may  be  issued  and  delivered  in 
exchange  for  the  Judgments,  bonds  or 
coupons  to  fund  or  refund  which  the 
renewal,  funding  or  refunding  bonds 
were  issued!  PROVIDED,  that  In  no 
ease  shall  the  mount  of  the  debt  of 
any  such  county,  township  or  parts 
of  townships,  or  city,  village,  in- 
corporated town,  school  district  or 
road  dlstrlot  be  Increased  or  enlarged 
under  the  provisions  of  this  chapter, 

AMD  PROVIDED  ALSO  that  no  renewal, 
funding  or  refunding  bonds  Issued  under 
this  chapter  shall  be  pe yable  in  more 
than  twenty  years  from  the  date  thereof, 
and  that  such  renewal,  funding  or  re- 
funding bones  shall  bs  of  the  denomina- 
tion of  not  more  than  one  thousand  dol- 
lars ($1,000)  nor  leas  than  one  hundred 
dollars  ($100)  each,  and  shall  bear  in- 
terest at  a rata  not  to  exoaed  six  par 
centum  (6/0  per  annua,  payable  annually 
or  semi-annually,  and  to  this  end  each 
bond  shall  have  annexed  thereto  Interest 
coupons,  and  such  bonds  and  coupons 
shall  be  made  payable  to  bearers  PRO- 
VIDED FURTHER,  that  nothing  in  sections 
2392  to  2894,  inclusive,  shall  be  so 
construed  as  prohibiting  any  county, 
city,  township,  school  district  or  road 
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dlstrlct  from  renewing  funding  or 
refunding  such  debt  without  the 
submission  of  the  question  to  a popular 
vote*  PROVIDED,  HOI.'EVER,  that  no  In- 
debtedness, Judgment  or  claim  founded 
on  bonds  or  coupons  Issued  In  the  aid 
of  or  in  payment  for  the  capital  stock 
of  any  railroad  company  shall  be  funded, 
nor  shall  any  bonds  be  Issued  in  lieu 
thereof  or  In  compromise  therefor  until 
authorised  by  s majority  of  the  qualified 
voters  of  such  county,  city,  township 
or  parts  of  townships  voting  at  an  e- 
leetlon  held  for  that  purpose  pursuant 
to  an  order  entered  of  record  by  the 
county  court  of  such  county  or  council 
or  aldermen  of  such  oity  on  petition  of 
et  least  fifty  of  the  resident  tax- 
payers of  sueh  county,  city  or  township, 
after  puhlle  notice  by  advertisement  in 
some  weekly  newspaper  printed  and  pub- 
lished In  such  oounty  or  city.  If  there 
be  such  paper,  and  If  not,  wen  in  sueh 
paper  nearest  to  such  county  or  city, 
setting  forth  the  object  of  the  election, 
for  four  we«ks,  and  In  addition  posting 
up  ten  written  or  printed  handbills  In 
piiblle  places  In  such  county  or  city, 
before  the  time  for  such  proposition  to 
fund  Its  said  indebtedness  shall  be  voted 
on,  whleh  eald  notice  shall  contain  the 
object  and  general  nature  of  the  propo- 
sition to  fund  said  indebtedness#  The 
election  herein  provided  for  shall  be 
held  In  conformity  with  the  statutes  of 
the  state  covering  state,  oounty  or 
municipal  elections*  And  when  sueh  In- 
debtedness has  been  onoe  compromised  and 
funded,  the  funding  bonds  Issued  in  lieu 
thereof  may  agn In  be  refunded  according 
to  the  other  provisions  of  this  artlole 
without  such  election*" 


Honorable  V*  Ed  Ji 
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Th*  foregoing  section  would  seem  to  give  the 
counties  of  the  state  the  affirmative  right  to  issue  ad 
deliver  funding  or  refunding  bon. a in  exchange  for  Judg- 
ment indebtedness*  It  does  not  seem  to  be  a question  of 
vh ether,  in  ycmr  ease#  you  desire  to  scoept  the  bonds  in 
lieu  of  the  Judgments  procured#  but  you  are  required  to 
accept  such  bonds* 

The  letter  of  the  Prosecuting  Attorney  of  Buehanan 
County  attached  to  you r letter  seats  to  laply  that  it  la 
the  purpose  to  issue  the  bonds  payable  to  your  Board  as 
the  holder  of  the  Judgments#  but  you  will  note  that  the 
seotlon  above  set  out  requires  the  bonds  to  be  made  paya- 
ble to  bearer* 

While  not  passing  dlreetly  on  ths  validity  of  the 
section  above  set  out#  the  right  of  the  county  to  refund 
its  Judgment  indebtedness  by  the  issuance  of  bonds  seems 
to  be  recognised  In  State  ex  rel*  Clerk  County  v*  Hsckmsnn# 
280  In*  686;  State  ex  rel*  Johnson  v*  Kallroad  Company, 

315  Mo*  430;  State  ex  rel  Wayne  County  v*  Hackmenn#  872  Mo* 
6 00* 


What  we  said  In  our  opinion  to  you  on  yesterday 
In  ref orenee  to  the  acceptance  of  the  principal  amount  of 
the  Judgment  applies  as  well  to  the  situation  presented 
by  your  letter  above  set  out  as  if  you  received  the  prin- 
cipal amounts  of  Judgment  in  cash* 

It  le  our  opinion  that  the  State  Board  of  Elee- 
mosynary Institutions  may  accept  the  refunding  bonds  of 
Buchanan  County  in  lieu  of  and  as  a cancellation  of  the 
Judgments  heretofore  obtained  by  the  State  Board  of  Elee- 
mosynary Institutions  against  Buchanan  County  on  account 
of  the  amounts  due  by  such  county  for  tbs  support  and  main- 
tenance of  its  Insane  poor*  but  you  arm  not  entitled  to 
accept  bonds  in  lieu  of  open  or  outstanding  accounts  due 
by  Buehanan  County* 

In  expressing  the  above  opinion#  we  have  assumed 
that  ths  bonds  have  been#  or  will  be*  issued  in  accordance 


Honorable  W#  g<j  Juaaaon 
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liwlf0  GOn8titUfei°n  mnd  Qtb*r  *"»  «*  the  Stete  of  Ills- 

tha  *+??******$  i?  our  **lea  the  letter  fran 

your  lotted  Atto™*?  °f  1>wch®n«1  <;«wn*7  attached  to 

your  le tter^to  ®^ao  Bcrvc  as  an  answer  to 

y letter  to  the  Attorney  General  anted  July  9,  1934. 


Yours  very  truly. 


APPROVE!?* 


GILBERT  IAMB 

Assistant  Attorney  General 
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Attorney  General 
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ELECTIONS: 

Absentee  Ballots  - Voter  may  cast  absentee  ballot  in  off:ce  of 
County  Clerk  within  time  prescribed  by  law  and  leave  the  ballot 
with  said  Clerk  to  be  opened  and  counted  in  manner  prescribed  by 

law. 


i 
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September  18,  1934. 


Hon.  Halter  C.  Jackson, 
Clerk  of  County  Court, 
Bloomfield,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  some  time  ago  relative  to  the  absentee  ballot.  We  regret 
that  due  to  the  numerous  requests  which  we  received  for  opinions 
prior  to  the  primary  election,  in  addition  to  our  many  other 
duties,  we  were  unable  to  furnish  you  the  opinion  at  that  time; 
however,  we  assume  this  question  will  again  present  itself  in 
the  coming  general  election  and  we  presume  the  opinion  will  be 
of  value  to  you  at  that  time.  The  question  contained  in  your 
letter  is  as  follows: 

"Can  a qualified  elector  in  applying  to 
the  County  Clerk  in  his  county  at  the 
time  of  making  his  affidavit  for  an  ab- 
sentee ballot  obtain  that  ballot  then 
and  there  within  the  time  specified,  vote 
hi 8 ballot  at  that  time  and  have  the  same 
held  up  by  the  County  Clerk  or  Board  of 
Election  Commissioners,  or  will  it  be 
necessary  for  the  Clerk  to  take  the  appli- 
cation for  the  ballot  and  mail  the  same 
to  the  address  given  in  the  affidavit, 
and  mailed  back  to  the  clerk  when  voted?** 

The  Legislature  of  Missouri  in  1933  enacted  the  new 
sections  relating  to  absentee  ballots,  same  to  be  found  in  Laws 
of  Mo.  1933  beginning  on  page  219.  Due  to  the  fact  that  this  law 
has  been  so  recently  enacted,  there  are  no  court  decisions  con- 
struing the  various  sections;  hence,  we  must  construe  the  sections 
according  to  the  plain  wording  of  the  same. 

Seotion  10185,  Laws  of  Mo.  1933,  page  222,  provides 
as  follows: 
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"Such  absentee  voter  shall  make  and 
subscribe  to  the  affidavits  provided 
for  in  the  application,  and  on  the  re- 
turn envelope  for  said  ballot  before 
an  officer  authorized  by  law  to  admin- 
ister oaths  in  this  state,  and  such 
voter  shall  exhibit  the  ballot  to  such 
officer  unmarked,  and  shall  thereupon 
in  the  presence  of  such  officer  and 
of  no  other  person  mark  such  ballot  or 
ballots,  but  in  such  manner  that  such 
officer  cannot  see  or  know  how  such 
ballot  is  marked,  and  such  ballot  or 
ballots  shall  then  in  the  presence  of 
such  officer  deposited  in  such  envelope 
and  the  envelope  securely  sealed.  Such 
officer  shall  then  write  or  print  upon 
said  envelope  the  following:  * Absentee 
Ballot  of  (insert  name  of  voter)  marked 
and  sealed  in  my  presence*  which  certifi- 
cate shall  be  signed  by  such  officer  and 
his  official  title  noted  thereon,  and  the 
envelope  shall  be  by  such  voter  sent  by 
mail,  postage  prepaid,  to  the  officer 
issuing  the  ballot,  or,  if  more  convenient, 
it  may  be  delivered  in  person  and  such 
official  issue  his  written  receipt  therefore 
but  in  any  event  it  must  be  returned  into 
the  hands  of  the  issuing  official  not 
later  than  6 o*clock  P.M.  of  the  day  next 
succeeding  the  day  of  such  election. " 

We  specifically  call  your  attention  to  the  phrase  in  the 
above  quoted  section  "or,  if  more  convenient,  in  may  be  delivered 
in  person  and  such  official  issue  his  written  receipt  therefor, 
but  in  any  event  it  must  be  returned  into  the  hands  of  the  issuing 
official  not  later  than  6 o’clock  P.M.  of  the  day  next  succeeding 
the  day  of  such  election." 

There  is  a proviso  in  Section  10186,  Laws  of  Mo.  1^33,  page 
223,  which  is  as  follows: 

"Provided,  however,  that  no  ballot  shall 
be  counted  by  said  Judges  which  has  not 
been  received  and  filed  by  the  issuing 
official  or  officials  within  the  time  by 
flhis  act  required." 


CONCLUSION 

By  a close  scrutiny  of  the  statute  we  find  no  provision 
against  a person  ousting  an  absentee  ballot  in  the  office  of  the 
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County  Clerk  within  the  time  prescribed  by  law  and  leaving 
the  ballot  with  said  County  Clerk  to  be  opened  and  counted  in 
the  manner  prescribed  by  law. 

The  County  Clerk  has  the  seal  and  is  authorized  by  law 
to  administer  oaths,  and  it  is  the  opinion  of  this  department 
that  by  reason  of  such  facts  he  is  in  the  same  position  as  any 
other  officer  authorized  by  law  to  administer  oaths;  hence, 
he  may  accept  and  retain  the  absentee  ballots  until  such  time 
as  is  prescribed  by  law  for  the  opening  and  counting  of  the 
same. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED : 


•ft'oY  m'WriII,  ' 

Attorney  General 
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ELEEMOSYNARY  BOARD  - Leases  of  land  for,  made  by  State 

Purchasing  Agent. 


Honorable  W*  Ld  Jameson,  President 
Board  of  Managers 
State  Eleemosynary  institutions 
Jefferson  City,  Missouri 


Dear  Sirs 


TTe  have  your  request  of  Ootober  19, 
1954  for  an  opinion  as  follows  t 

"I  am  the  owner  of  160  sores 
of  land  adjoining  State  Hoe-* 
pital  #1  grounds  at  Pulton* 

This  farm  has  been  leased  to 
tbs  state  for  the  last  five 
years,  the  lease  expiring  March  1, 
1955*  This  farm  is  mortgaged  to 
the  Northwestern  Mutual  Life  In- 
surance Co*,  for  v 7800*00,  ay 
interest  being  an  uncertain 
quantity  acquired  by  the  fore- 
closure of  the  second  mortgage 
on  said  farm* 

"Hie  company  has  made  a propo- 
sition to  me  to  take  over  the 
farm  under  the  standard  fora  of 
'grant  of  possession',  a copy 
of  which  I enclose  herewith* 

"I  wish  you  would  advise  ae  upon 
execution  of  this  Instrument, 
putting  the  fdiole  management  of 
the  farm  as  well  as  the  leasing 
of  same  in  the  hands  of  the  North- 
western Mutual  Life  Insurance  Co*, 
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If  they  would  be  permitted  to 
rent  same  to  State  Hospital  01, 
Fulton,  Mo*" 


The  Grant  of  Possession  form  submitted  to  us 
with  your  request  provides  that  you  transfer  to  the 
Insurance  company. 


"the  full  right,  power  and  author- 
ity to  enter  Into  possession  of 
the  above  described  real  estate  ** 
expressly  assigning  and  conveying 
to  the  Company  all  of  said  Owner's 
right,  title  and  Interest  in  and  to 
the  crops,  produce  and  returns  from 
said  premises,  and  the  right  to 
collect  all  the  rents  and  profits 
therefrom,  beginning  on  the  date 
aforesaid*  Said  Company  may  rent 
end  re-rent  said  premia# a,  pay  taxaa 
thereon,  obtain  Insurance  eoverage, 
and  make  repairs  and  Improvements 
on  t)»  buildings  looated  thereon 
and  In  general  manage  said  real  es- 
tate In  such  manner  as  It  may  deem 
proper  and  aa  though  absolute  owner 
thereof •" 


The  purport  of  the  above  written  lnatruaent 
removes  from  you  any  right,  authority  or  power  of 
possession  over  the  premises,  and  plaoes  such  power  In 
the  hands  of  the  Insurance  company,  share  In  the  insur- 
ance company  la  given  the  absolute  right  to  rent  or 
lease  the  property  upon  suoh  terms  and  conditions  as 
the  Insurance  company  may  see  fit* 

Furthermore,  In  a c cor dan ee  with  the  previous 
opinion  of  this  office  to  you  under  date  of  December  16 
1033,  we  held  that  the  Lleonoaynary  Board  la  without 
authority  to  purchase  real  estate,  and  under  the  pro- 
visions of  Seotlon  2,  Laws  1935,  p*  411,  the  State  i'ur- 
c ha sing  Agent* 


#9  - Honorable  W«  Ed  Jameson 


"shell  negotiate  ell  leases  and 
purchase  all  lands,  exoept  for 
such  departments  as  dartre  their 
power  to  aoquire  lands  from  the 
Constitution  of  the  State*" 


Therefore,  any  lease  of  land  to  be  mads  on 
behalf  or  for  the  use  and  benefit  of  the  Eleemosynary 
;’oard,would  hare  to  be  made  by  the  State  Purchasing 
Agent* 


It  is,  therefore,  the  opinion  of  this  offloe 
that  the  Northwestern  Mutual  Life  Insurance  Company, 
under  and  by  virtue  of  the  Grant  of  Poe  sea  a ion  herein- 
above referred  to,  would  be  possessed  of  the  authority 
to  lease  or  rent  the  above  premises  to  the  State  Pur- 
chasing Agent* 


Respectfully  submitted. 


FRANKLIN  E*  HE  A3  AN 
Assistant  Attorney  General 


APPROVLDt 


wTTsnniiBi 

Attorney  General 


FERiFE 


COUNTY  BUDGET  LAW:  Costs  in  criminal  case  should  be  paid  out  of 
funds  in  Class  2,  Sec.  2,  Laws  1933,  p.  341,  rather  than  revenue 
of  year  in  which  defendant  entered  plea  of  guilty. 


November  9,  1934. 


Hon.  W.  Irvin  Jackson, 
Prosecuting  Attorney, 
Wright  County, 
Hartville,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  some 
time  ago  requesting  an  opinion  as  to  the  classification  of  cer- 
tain criminal  costs  under  the  new  Budget  Low.  Your  letter  i s 
as  follows: 


"Under  the  County  Budget  law  found  at 
page  340  of  the  1933  Session  Acts, 
circuit  court  costs,  including  the  fees 
of  all  witnesses,  are  classified  and 
payable  out  of  Class  No.  3. 

In  my  county  the  following  state  of  facts 
has  arisen  on  which  you  will  please  render 
your  opinion: 

In  the  latter  part  of  1931  one  J.S.  was 
charged  in  the  circuit  court  of  Wright 
County,  Missouri  by  information  filed  by 
the  Prosecuting  Attorney  with  the  crime  of 
leaving  the  scene  of  an  accident.  Later  a 
change  of  venue  was  granted  from  this  county 
and  the  case  was  sent  to  Webster  County.  At 
the  fall  term  1932  of  the  Webster  County 
Circuit  Court  J.S.  entered  a plea  of  guilty 
to  the  crime  charged  and  was  fined  $500.00 
and  the  costs.  A part  of  the  costs  was  paid 
by  the  said  J.S.  but  none  of  the  fine  was 
ever  paid,  and  at  the  January  Terra  of  the 
1934  Circuit  Court  of  Webster  County  the 
Hon.  C.H.  Sklnker  paroled  the  said  J.S.  as 
to  the  fine  and  costs.  The  Circuit  Clerk  of 
Webster  County  in  turn  made  his  cost  bill, 
which  was  in  due  course  approved  by  myself 
and  the  circuit  Judge. 
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The  question  is,  shall  this  cost  be 
paid  out  of  Class  No,  3 of  the  1934 
county  revenue  or  shall  it  be  paid 
out  of  that  year’s  revenue  at  which 
the  plea  of  guilty  was  made?” 

Section  2 of  the  County  Budget  Law,  Laws  of  Mo.  1933, 
page  341  is  as  follows: 

"*  * * Class  2:  Next  the  county  court 
shall  set  aside  a sum  sufficient  to  pay 
the  cost  of  elections  and  the  cost  of 
holding  circuit  court  in  the  county 
where  such  expense  is  made  chargeable 
by  law  against  the  county  except  where 
such  expense  is  provided  for  in  some 
other  classification  by  this  act.  This 
shall  constitute  the  second  obligation  of 
the  county  and  all  proper  claims  coming 
under  this  class  shall  have  priority 
of  payment  over  all  except  class  1.  ****" 

Under  Section  5 of  the  County  Budget  Law,  classes  of 
expenditures,  Lews  of  Mo.  1933,  page  344,  the  estimated  expendi- 
tures are  explained.  Class  3 is  os  follows: 

"Expense  of  conducting  circuit  court 
and  election,  not  to  include  the  salary 
of  any  officer  or  employee  on  a yearly 
salary  nor  deputy  or  assistant  of  any 
kind  whatever  though  on  irregular  time, 
such  shall  be  estimated  for  under  class 
four.  Class  3 shall  include  pay  of 
jurors,  witnesses  if  properly  paid  by 
the  county,  and  other  Incidental  court 
costs,  pay  of  judges  and  clerks  of 
elections  and  all  other  expense  of 
elections  chargeable  against  the  county. 

This  estimate  3hall  not  be  less  than 
last  preceding  even  year  in  even  years 
and  last  preceding  odd  year  in  odd 
numbered  years." 

By  the  wording  as  contained  in  Class  3,  3upra,  it  is 
plainly  set  forth  that  "witnesses  if  properly  paid  by  the  county, 
and  other  incidental  court  costs"  shall  be  paid  out  of  said  class. 
We  assume  that  the  defendant  in  the  instant  case  finally  entered 
a plea  of  guilty  to  the  misdemeanor  charged. 
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Section  3827,  R.S.  Mo.  1929  provides  as  follows: 

"When  the  defendant  is  sentenced 
to  imprisonment  in  the  county 
Jail,  or  to  pay  a fine,  or  both, 
and  is  unable  to  pay  the  costs, 
the  county  in  which  the  indictment 
was  found  or  information  filed 
shall  pay  the  costs,  except  such 
as  were  incurred  on  the  part  of 
the  defendant." 


Under  the  above  section,  the  county  is  liable  for  the  costs 
when  the  defendant  is  Insolvent.  The  question  next  arises,  fol- 
lowing the  steps  you  have  set  forth  in  your  letter,  as  to  when  the 
costs  are  finally  due  and  payable  in  a criminal  case,  disregarding 
the  feet  that  it  may  or  may  not  be  the  county’s  duty  to  pay  the 
cos ts • In  the  case  of  State  ex  rel.  v.  Buchanan  County  Court, 

41  Mo.,  l.c.  257,  the  Court  said: 

"The  Judgment  for  costs  in  every 
criminal  case  where  there  is  a con- 
viction necessarily  follows  as  a part 
of  the  punishment  Inflicted.  The 
conviction  of  the  defendant  is  the 
evidence  fixed  by  the  statute  for 
determining  his  liability  to  pay  the 
costs  of  the  prosecution.  If  the 
conviction  is  for  a felony  and  he  is 
unable  to  pay  them,  the  oosts  are  then 
paid  by  the  State;  if  for  a misdemeanor, 
by  the  county.  What  difference  can  it 
make  to  the  county  whether  he  is  tried 
and  convicted  of  the  offense  charged 
against  him,  or  voluntarily  confesses 
the  charge  to  be  true?  In  either  case 
he  would  be  reauired  by  the  Judgment 
of  the  court  to  suffer  the  penalty 
imposed  by  law.  In  this  case  the  Judg- 
ment of  the  court  entered  upon  his  own 
voluntary  assumption  to  pay  the  costs 
was  sufficient  to  bind  him  for  that 
purpose.  In  other  words,  he  has  byiis 
own  act  fixed  his  liability  to  pay  the 
oosts,  and  if  unable  to  pay  them,  the 
county  is  Just  as  much  bound  as  if  his 
liability  had  been  fixed  by  law.  We 
can  perceive  no  reason  why  the  services 
rendered  in  issuing  the  execution  were 
not  as  necessary  as  any  others  charged 
for.  It  was  perhaps  the  most  satisfactory 
way  in  which  the  ability  of  the  defendant 
to  pay  costs  could  be  determined,  in  any 
event  it  followed  as  a necessary  incident 
to  the  Judgment  against  the  defendant. 
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and  should  be  paid  as  well  as 
the  remainder  of  the  bill." 

In  the  decision  in  the  case  of  State  ex  rel.  v.  Appleby, 
136  Mo.ltc.  411,  the  Court  said: 

"Certain  criminal  costs  are  payable 
by  the  county,  and,  when  bills  of 
such  costs,  duly  certified,  are 
presented  to  the  county  court,  a 
warrant  for  the  pajrmant  of  the  amount 
thereof  should  be  drawn  upon  the 
treasurer.  H.S.,  Secs.  4397,  4400 
and  4415." 

Section  3641,  R.S.  Mo.  1929  provides: 

"The  clerk  of  the  court  in  which 
any  criminal  cause  shall  have  been 
determined  or  continued  generally 
shall,  immediately  after  the  adjourn- 
ment of  the  court  and  before  the 
next  succeeding  term,  tax  all  oosts 
which  have  accrued  in  the  case; 
and  if  the  state  or  county  shall 
be  liable  under  the  provisions  of 
this  article  for  such  cost3  or  any 
part  thereof,  he  shall  make  out 
and  deliver  forthwith  to  the  prose- 
cuting attorney  of  said  county  a 
complete  fee  bill,  specifying  each 
item  of  services  and  the  fee  there- 
for." 

Likewise,  Section  3842,  R.S.  Mo.  1929  provides  as 
follows: 

"It  shall  be  the  duty  of  the  prose- 
cuting attorney  to  strictly  examine 
each  bill  of  costs  which  shall  be 
delivered  to  him,  as  provided  in  the 
noxt  preceding  section,  for  allowance 
against  the  state  or  county,  and  as- 
certain as  far  as  possible  whether  the 
services  have  been  rendered  for  i&ich 
charges  are  made,  and  whether  the  fees 
charged  are  expressly  given  by  law  for 
such  services,  or  whether  greater 
charges  are  made  than  the  law  authorizes, 
and  if  said  fee  bill  has  been  made  out 
according  to  law,  or  if  not,  after  cor- 
fecting  all  errors  therein,  he  shall 
report  the  same  to  the  judge  of  said 
court,  either  in  term  or  in  vacation, 
and  if  the  same  appears  to  be  formal  and 
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correct,  the  judge  and  prosecuting 
attorney  shall  certify  to  the  state 
auditor,  or  clerk  of  the  county 
court,  accordingly  as  the  state  or 
county  is  liable,  the  amount  of 
costs  due  by  the  state  or  county  on 
the  said  fee  bill,  and  deliver  the 
sare  to  the  clerk  who  made  it  out, 
to  be  collected  without  delay,  and 
paid  over  to  those  entitled  to  the 
fees  allowed." 


CONCLUSION 

From  the  above  sections  and  decisions,  we  are  of  the 
opinion  that  the  costs  in  the  criminal  case  as  detailed  in  your 
letter  are  to  be  paid  out  of  the  funds  in  Class  2 of  Section  2, 
Laws  of  Mo.  1933,  page  341,  rather  than  the  revenue  of  the  year 
in  which  the  defendant  entered  his  plea  of  guilty.  This  conclu- 
sion is  based  on  the  assumption  that  the  defendant  was  insolvent 
and  that  the  cost  bill  was  properly  certified  by  the  Circuit 
Judge  and  the  Prosecuting  Attorney. 

The  costs  in  a criminal  case  sometimes  extend  over  a 
period  of  years.  The  defendant  may  be  charged  by  complaint,  a 
preliminary  held  one  year,  and  after  numerous  continuances,  may 
be  tried  three  years  subsequent.  In  the  end  he  nay  be  acquitted, 
or  he  may  be  convicted  and  be  insolvent,  all  of  which  conclusively 
proves  that  no  costs  ore  due  in  a criminal  case  until  it  is 
finally  adjudged  as  to  the  party  who  is  liable  for  the  costs. 

When  it  is  finally  adjudged  as  to  the  proper  party  who  should 
pay  the  costs,  if  it  be  the  county,  it  is  our  opinion  that  it 
should  be  paid  out  of  the  funds  in  the  year  in  which  it  was  fin- 
ally adjudged  to  be  paid. 


Respectfully  submitted. 


OLLIYUR  W.  N0LT3I, 

Assistant  Attorney  General 


APPROVED : 


ROY  -iC.vlT  JRICK, 
Attorney  General 


OWN: AH 


COUHTY  BUDGET  LAW:  Liability  of  counties  for  failure  to  pay 

eleemosynary  accounts  when  due;  liability  of 
counties  under  budget  of  eleemosynary  board  for 
insane  patients  of  the  county. 


December  10,  1934. 


Hon.  W.  M Jameson, 

President,  Board  of  Managers, 
State  Eleemosynary  Institutions, 
Jefferson  City,  Missouri. 


Dear  Sir: 


In  accordance  with  your  recent  request 
of  this  department,  we  submit  you  the  following  relative 
to  questions  which  have  arisen  under  the  new  Budget 
Law  relating  to  counties  of  fifty  thousand  population 
and  less: 


Your  first  question  relates  to  counties 
of  less  than  fifty  thousand  population,  and  is  as 
follows: 

"What  can  be  done  under  the 
new  Budget  Law  with  reference 
to  delinquent  eleemosynary 
accounts  owned  by  counties 
less  them  fifty  thousand 
population  for  the  current 
year  1934?" 

The  first  eight  sections  of  the  County  Budget 
Law  relate  to  counties  of  less  than  fifty  thousand  popu- 
lation. Class  1 of  Section  2,  page  341,  Laws  of  Missouri 
1933  deals  solely  with  insane  pauper  patients  in  state 
hospitals,  and  is  as  follows: 

"The  county  court  shall  set 
aside  and  apportion  a sufficient 
sum  to  care  for  insane  pauper 
patients  in  state  hospitals. 

Class  1 shall  be  the  first  ob- 
ligation against  the  county  and 
shall  have  priority  of  payment 
over  all  "other  classes." 


#2  • Honorable  «•  hvd  Jameson 


Prom  the  above  and  foregoing*  It  la  apparent 
that  the  county  court  and  county  officers  are  without 
authority  to  pay  any  c la  ins  of  any  kind  until  Class  1 
of  the  budget  Law  haa  been  paid  in  full*  In  the  event 
the  county  court  does  pay  out  county  revenue  for  classes 
other  than  Class  1*  and  at  the  end  of  the  year  leaves 
Class  1 unpaid*  in  whole  or  In  part*  then  the  Issuance 
of  warrants  and  the  payment  of  oounty  money  to  be  ap- 
plied on  other  classes  of  claims  prior  to  the  full  pay- 
ment of  Class  1*  would  be  in  violation  of  the  budget 
Law* 

Section  3 of  the  Budget  / ct*  l*c*  346*  provides 

"Any  order  of  the  county  court  of 
any  county  authorising  and/or  di- 
recting the  lsauanoe  of  any  warrant 
contrary  to  any  provision  of  this 
act  shall  be  void  and  of  no  binding 
force  or  effect;  anci  any  county 
clerk*  county  treasurer*  or  other 
officer*  participating  in  the  is- 
suance or  payment  of  any  such  war- 
rant shall  be  liable  therefor  upon 
his  official  bond." 


It  is*  therefore*  the  opinion  of  this  office 
that  the  county  court,  oounty  clerk  and  county  treasurer 
who  participate  in  any  manner  in  the  Issuance  and  payment 
of  second*  third*  fourth*  fifth  or  sixth  class  claims 
prior  to  the  full  payment  of  Class  1 of  the  Budget  Law 
nay  be  held  personally  liable  for  the  balance  due  Class  1 
claims*  Suits  may  be  instituted  against  such  officials* 
against  themeelvea*  and  against  those  who  have  posted  the 
bond* 


It  is  now  established  that  public  offioera  are 
liable  for  the  wrongful  payment  of  money  in  their  hands* 
Consolidated  School  District  No.  6 of  Jaokson  County  v. 
f ha whan  et  al*  273  S.  W.  182.  The  Eleemosynary  Hoard 
la  given  authority  to  institute  suits  in  courts  of  law 
to  collect  all  debts  and  demands  whatsoever  due  the 
Eleemosynary  Institutions,  -'  action  8615*  rt*  S.  Ilo.  1929* 
and  upon  the  rendition  of  a Judgment  in  any  suit  insti- 
tuted in  behalf  of  an  Eleemosynary  Institution*  the 
court  shall  assess  and  tax  as  coats  a reasonable  attor- 
ney^ fee  In  favor  of  the  attorney  in  behalf  of  the  In- 
stitution* Section  8616*  H.  S.  Mo.  1929 


§Z  Honorable  W.  Ed  Jameson 


Your  second  question  states: 

"What  can  be  done  with  reference 
to  the  collection  of  accounts  due 
eleemosynary  institutions  by 
counties  over  fifty  thousand  pop- 
ulation for  the  current  year  1934, 
and  also  for  delinquent  accounts 
of  prior  years?  " 

In  discussing  your  first  question,  we  included  a por- 
tion of  Section  14,  Laws  of  Missouri  1933,  page  348,  but  in 
order  to  clarify  the  answer  to  the  question,  we  again  ouote  as 
fallows: 

"Any  cash  surplus  at  the  end  of 
any  fiscal  year  shall  be  carried 
forward  and  merged  with  the  revenues 
of  the  succeeding  year.  Payments 
of  any  legal  unpaid  obligations  of 
any  prior  year,  however,  shall  be 
a first  chargo  in  the  budget  against 
the  revenues  of  the  budget  year;  ***" 

The  portion  of  Section  14,  above  quoted,  has  heretofore 
been  fully  discussed  in  an  exhaustive  opinion  rendered  by  this 
department  on  December  1?,  1934;  therefore,  we  will  not  again 
discuss  the  sane.  Copy  of  the  opinion  is  hereto  attached  and 
we  believe  it  will  properly  answer  the  above  question. 


Respectfully  submitted. 


OLLI V -3?  W.  NOLEN, 

Assistant  .Attorney  General 


APr ROV^D: 


wvcnmicYr ' 

Attorney  General. 
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ELES.uOSYNARY  INSTITUTIONS:  COUNT  ¥ COURTS:  INSANE  PERSONS^ 

When  revenue  is  'provided  for'  within  the  meaning  of  the  Consti- 
tution , defined. Obligation  incurred  by  county  ,in  1934  can  not  be 
paid  out  of  income  and  revenue  provided  for  such  county  in  the 
year  1935. Insane  county  patients  may  be  returned  to  sending  county 
upon  failure  to  pay  keep  or  expenses  of  such  persons. 

December  12,1934 

Honorable  »».  H.  Jameson 
Chairman  State  Eleemosynary  institutions 
Jefferson  City 
Missouri 


Dear  Mr*  Jameson: 


Reeelpt  of  your  letter  dated  December  10, 
1934,  In  reference  to  moneys  due  from  Jasper  County  to 
State  Hospital  No.  3,  Is  acknowledged. 

Your  letter  follows: 

"The  County  of  Jasper  owes  to  State 
Hospital  3, Nevada,  the  sum  of 
£B6 ,527 .18.  I have  been  unable  to 

get  any  action  toward  the  payment 
of  any  part  of  this  account  from 
this  court. 

Does  the  eleemosynary  board  lave  any 
recourse  In  a situation  of  this  kind? 
ftould  we  be  Justified  under  the  law 
In  returning  to  Jaaper  County  the 
patients  in  this  Institution  for  which 
they  so  far  have  failed  to  pay?  They 
owe  other  Institutions  and  I would 
like  to  have  your  opinion  also  cover 
the  other  institutions,  in  the  same 
letter,  or  1 can  write  you  different 
letters  In  regard  to  each  one  If 
that  Is  desirable." 


1. 


Answering  first  what  remedy  you  have  In  the 
situation  sot  out  In  your  letter.  Cacti on  6636  Revised 

Statutes  Missouri  1929,  reads: 
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"The  several  county  courts  shall 
have  power  to  send  to  a state  hospital 
such  of  their  Insane  poor  as  may  be.  en- 
titled to  admission  thereto.  The  counties 
thus  sending  shall  pay  semi-annually , In 
cash, In  advance, such  sums  for  the  sup- 
port and  maintenance  of  their  Insane  poor, 
as  the  board  of  managers  may  deem  nec- 
essary ,not  exceeding  eighteen  dollars 
($18.00)  per  month  for  each  patlentjand 
In  addition  thereto  the  actual  cost  of 
their  clothing  and  the  expense  of  removal 
to  and  from  the  hospital, and  If  they 
shall  die  tbereln,for  burial  expensesjand 
In  case  such  Insane  poor  shall  die  or  be 
removed  from  the  hospital  before  the  ex- 
piration of  six  months, it  shall  be  the  duty 
of  the  managers  of  such  hospital  to  re-re- 
fund,or  cause  to  be  refunded,  the  amount 
that  may  be  remaining  In  the  treasury 
of  such  hospital  due  to  the  county 
entitled  to  the  samejand  for  the  pur- 
pose of  raising  the  sum  of  money  so 
provided  for, the  several  county  courts 
shall  be  and  they  are  hereby  expressly 
authorized  and  empowered  to  discount 
and  sell  their  warrants , issued  In  such 
behalf , whenever  It  becomes  necessary  to 
raise  said  moneys  so  provided  for.  And 
state  hospitals  aro  hereby  expressly  pro- 
hl cited  from  receiving  any  county  war- 
rant In  payment  of  any  such  sum  as  may 
■ e duo  by  this'‘1“sectlon.,l 


Section  8642,  same  statutes,  provides: 

"The  superintendent  shall, under 
the  direction  of  the  managers, 
cause, once  In  every  six  months, to 
be  made  out  and  forwarded  to  any 
county  court  which  may  send  to  a 
state  hospital  an  insane  poor  person, 
an  exact  aeoonnt  of  the  sum  due  and 
owing  by  such  court  on  account  of 
such  insane  person.  Said  court, 
at  Its  first  session  thereafter. 


Honorable  * * Jameson 


3- 


December  12 , 1934 


shall  proceed  to  allow,  and  cause 
to  be  paid  over  to  the  treasurer 
of  such  state  hospital,  the  amount 
of  said  account* " 


Section  8615,  same  statutes,  clothes  the 
board  of  managers  of  eleer.osynary  Institutions  with  the  power 
to  maintain  actions  for  all  debts  and  demands  due  any  state 
eloemosynary  Institution.  This  authority  Is  recognised  In 
Shields  Johnson  County  144  Mo*  76* 

The  time  for  payment  of  the  sums  due  the 
respective  eleemosynary  institutions  from  the  respective 
counties  Is  fixed  by  the  statute,  and  the  time  fixed  by  the 
statute  Is  the  date  when  the  indebtedness,  as  to  each  county 
patient,  becomes  due  and  payable  by  the  county*  The  board 
of  Managers  of  the  eleemosynary  Institutions  are  prohibited 
from  accepting  warrants  In  payment  for  the  keep  of  county 
patients*  Section  8636,  supra.  Therefore  the  question 
of  whether  or  not  the  Indebtedness  from  a county  to  the  In* 
stituton  becomes  fixed  and  payable  when  a warrant  is  lssuod, 
as  lias  been  the  question  In  some  cases,  is  not  presented  here* 

Me  take  It  that  the  course  above  pointed 
out  will  not  sufficiently  answer  your  Inquiry  so  that  we  turn 
to  other  suggested  remedies  for  the  collection  ol'  the  montys 
due  you  from  counties  in  order  to  ascertain  to  what  further 
relief  you  may  be  entitled* 


2. 

(a)  The  only  other  means  for  the  collection  of 

moneys  due  your  board.  If  it  be  legal,  is  to  be  found  In  Sec- 
tion 14,  Laws  of  Missouri  1933,  page  348,  being  a part  of  what 
is  known  as  the  County  budget  Act.  The  part  of  the  section 
referred  to  reads  as  follows t 

"Payment  of  any  legal  unpaid  obli- 
gations of  any  pr’or  y ear, however , 
shall  be  a first  charge  in  the 
budget  against  the  revenues  of  the 
budget  year;  provided, that  any 
deficit  existing  at  the  end  of  the 
year  preceding  ttiat  in  which  this 
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act  takes  effect  may  be  paid 
over  a term  of  years,  or  In 
such  other  manner  as  the  county 
court  may  determine, " 


Me  understand  that  the  amounts  of  money  due 
your  board  from  Jasper  County , accrued , became  due  and  pay 
able  and  was  an  Indebtedness  of  that  county  In  the  year  1934, 
we  assume  that  the  abore  quoted  part  of  Section  14  means.  In 
your  case,  that  the  unpaid  sums  would  be  entitled  to  priority 
of  payment  out  of  the  revenues  provided  for  and  collected  in 
Jasper  County  In  the  year  1935,  The  quoted  part  of  the 
above  section  undertakes  to  make  legal  unpaid  obligations  a 
first  charge  against  the  revenues  for  1935,  The  word  ’charge' 
is  used,  apparently,  as  meaning  a lien  is  created,  A lien 
Is  defined  In  Xoenlg  v,  Leppert-Hoos  Fur  Co.  260  S.  if.  756,758, 
In  the  following  language: 

"a  lien  Is  not  a property  In 
or  right  to  the  thing  Itself, 
tut  constitutes  a charge  or 
security  there on •" 


The  validity  of  that  part  of  Section  14, 
above  set  out,  must  be  tested  by  an  application  of  that  part 
of  Section  12  of  Article  X of  the  Constitution  of  Missouri, 
which  reads  as  follows: 

"No  county  * * * shall  be 
allowed  to  become  Indebted 
In  any  manner  or  for  any 
purpose  to  an  amount  exceed- 
ing In  any  year  the  Inc  ome 
and  revenue  provided  ^or  such 
year  «•  * * * * *." 


The  word  'indebted*  Is  defined  In  Jewell  v. 
Kuhn,et  al,  155  N.W.  174,177,  In  the  following  language: 

"Webster  defines  the  word  ’debt*  as: 

'That  which  Is  due  from  one  per- 
son to  another,  whether  money, 
oode  or  services;  that  which 
one  perron  is  bound  to  pay  to 
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another,  or  to  perform  for  hie 
benefit;  things  owed;  obligation; 
liability. ' 

He  defines  'Indebted':  (l)  Drought 
Into  debt;  being  under  obligation; 
h3ld  to  payment  or  requital;  In 
debt.  ( 2 ) Placed  under  obligation 
for  something  received,  for  which 
restitution  or  gratitude  Is  due. 

And  'indebtedness,'  as  'a  state  of 
being  Indebted. ' ” 


? lnce  the  above  quoted  portion  of  faction  14 
seekr  to  make  the  unpaid  obll  atlon  of  a county  a charge 
against  the  revenues  for  the  next  subsequent  year,  the  Legis- 
lature evidently  Intended  to  create  a statutory  obligation 
or  Indebtedness  on  the  part  of  a county  to  be  paid  out  of 
revenues  coming  In  In  the  year  subsequent  to  that  In  thlch 
the  obligation  and  Indebtedness  actually  accrued. 

Such  section  14  applies  to  counties  having  a 
population  of  over  fifty  thousand  and  we  take  notice  of  the 
fact  that  Jasper  County  has  e population  of  over  fifty  thousand. 


(b)  The  reel  question  presented  ly,when  and  by 

what  means  is  Income  and  revenue  provide!  for  In  a year  within 
the  meaning  of  Section  12,  article  X,ol*  the  TTonstltutl on. 


(c)  Section  9756  Revised  Statutes  Missouri  1929, 

requires  the  assessor  or  his  deputies  to  take  a list  of  tha 
taxable  personal  property  In  his  county,  between  tha  first  days 
of  June  and  January  of  each  year.  The  foregoing  section  doee 
not  refer  to  or  include  assessments  against  merchants  or  manu- 
facturers; that  Is  provided  for  In  other  articles  of  the  statute. 
Section  9756  also  requires  such  assessor  to  assess  real  estate  as 
of  the  first  day  of  June  of  each  year.  Section  9779  requlree 
real  estate  to  be  arsessed  and  ;he  assessment  commenced  on  the 
first  day  of  June,  1893,  and  each  year  thereafter.  The  asses- 
sor Is  required  to  return  the  assessment  list  to  the  county  clerk 
of  hi  a county. 
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Section  9811  provides  for  a county  board  of 
equalization  which  shall  meet  at  the  office  of  the  county 
clerk  on  the  first  Monday  of  April  In  each  year*  the  board 
having  power  to  hear  complaints  and  to  equalize  the  valuations 
and  assessments  upon  all  real  and  personal  property  within  the 
county. 


Section  9613  provides  that  the  county  l oard 
of  equalization  shall  meet  on  the  fourth  Monday  of  April*  ex- 
cept In  counties  containing  a population  of  more  than  seventy 
thousand  and  less  than  one  hundred  thousand*  In  which  counties 
such  board  shall  meet  on  the  fourth  Monday  of  Maroh  in  each 
year  as  a board  of  appeals. 

Section  9862  provides  that  the  state  board 
of  equalization  shall  meet  at  the  Capitol  In  the  City  of 
Jefferson  on  the  last  ttodnosday  In  February*  1894*  and  every 
year  thereafter*  at  which  time  the  State  Auditor*  by  virtue 
of  Section  9863*  shall  lay  before  the  state  board  of  equali- 
zation abstracts  of  all  the  taxable  property  In  the  state. 

Seotlon  9865  provides  that  when  the  state 
board  of  equalisation  shall  have  completed  Its  deliberations* 
the  State  Auditor  shall  Immediately  transmit  to  each  county 
clerk  the  result  of  the  deliberations  and  orders  of  the  board* 
to  the  county  clerk  of  the  respective  counties  affected, 
thereupon  the  clerk  of  such  county  shall  furnish  a copy  of  the 
orders  of  such  board  to  the  county  assessor  and  to  the  county 
board  of  equalization  for  compliance  therewith. 

Section  9866  Revised  Statutes  Missouri  1929* 
provides  an  follows: 

"There  shall  be  annually  levied* 
assossed  and  collected  an  the 
assessed  value  of  all  the  real 
estate  and  personal  property* sub- 
ject by  law  to  taxation  In  this 
state*  five  cents  on  each  one 
hundred  dollars  valuation  for 
state  revenue,  (ti.  S.  1919, bea. 

12858.  Amended  * Laws  1921*p.679; 

1921,1st  Kx.Sess.p.186;  1923 ,p. 

366;  1925,  p.  369;  1929, p.433.)" 
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Section  9667  also  provides: 

"The  following  named  taxes  shall 
hereafter  be  assessed,  levied  and 
collected  In  the  several  counties 
in  this  state, and  only  in  the  man- 
ner, and  not  to  exceed  the  rates 
prescribed  by  the  Constitution  and 
laws  of  this  state, viz.:  The  state 
tax  and  the  tax  necessary  to  pay 
the  funded  or  bonded  debt  of  the 
state, the  funded  or  bonded  debt  of 
the  county,  the  tax  for  current 
county  expenditures , the  taxes 
certified  as  necessary  by  cities. 
Incorporated  towns  and  villages, 
and  for  schools." 


Section  9871  Is  as  follows: 

"As  soon  a 8 may  be  after  the 
assessor's  book  of  each  county 
shall  be  corrected  and  adjusted 
according  to  law,  the  county 
court  shsill  ascertain  the  sum 
necessary  to  be  raised  for 
county  purposes,  and  fix  the 
rate  of  taxes  on  the  several  sub- 
jects of  taxation  so  as  to  raise 
the  required  sum,  and  the  same  to 
be  entered  in  proper  columns  in 
the  tax  book.  ' 


Section  9874  of  the  statutes , authorizing 
county  courts  at  the  regular  Hay  term  of  each  year,  to  appro- 
priate, apportion  and  subdivide  revenues,  was  repealed  by 
Laws  of  Missouri  1933,  at  page  351.  Section  12  of  Laws  of 
Missouri  1933,  page  348,  which  appears  to  have  been  intended 
to  take  the  place  of  section  9874  so  far  as  counties  having  a 
population  of  more  than  fifty  thousand  is  concerned,  reads: 

"Sec. 12.  budget  document  -contents •- 

The  budget  document  shall  Include  th> 
following:  (1)  a budget  message  out- 

lining the  fiscal  policy  of  the  govern- 
ment for  the  budget  year  and  describing 
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the Important  featuraa  of  the  budget 
plan, giving  a general  budget  summary 
setting  forth  the  aggregate  figures 
of  the  budget  in  ouch  manner  as  to 
show  the  balanced  relations  between 
total  proposed  expenditures  and  total 
expected  Income  and  other  means  of 
financing  the  budget  compared  with 
the  corresoondlng  figures  for  the 
last  completed  fiscal  year  and  the 
current  fiscal  year, and  Including 
explanatory  schedules  classifying 
expenditures  by  organisation  units, 
objects,  and  funds,  and  Income  by 
organisation  units,  sources,  and  funds ; 

(2)  the  detailed  budget  estimates, 
as  orovlded  for  in  the  preceding  sec- 
tion of  this  act,  showing  the  recom- 
mendations of  the  budget  officer 
compared  with  the  fi  ures  for  the 
last  completed  fiscal  year  and  the 
estimates  for  the  current  fiscal  year; 

(3)  complete  drafts  of  appropriation 
and  revenue  orders  to  put  the  budget 
into  effect  when  approved  by  the 
county  court* 

The  appropriation  order  shall  be  drawn 
in  such  form  as  to  authorize  appropria- 
tions for  expenditures  classified  only 
as  to  the  various  spending  agencies 
and  the  principal  subdivisions  thereof 
and  as  to  principal  Items  of  expenditure 
within  such  subdivisions*  appropria- 
tions for  the  acquisition  of  property 
and  for  expenditures  from  bond  funds 
shall  be  In  such  detail  as  the  budget 
officer  shell  determine 


All  of  the  forenolng  shows  that  taxes  to  be 
levied  against  the  assessment  made  in  1933  could  not  be  levied 
and  collected  until  the  year  1934,  and  that  the  assessment 
valuations  made  by  the  assessors  as  of  June  1,  1934,  would  be 
the  basis  of  the  rate  of  taxation  levied  and  the  taxes  becoming 
due  in  the  year  1935,  except  as  to  merchants'  and  manufacturers* 
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taxes  which  are  assessed,  levied  and  collected  In  the  sane  year. 

In  State  ex  rel.  v,  Alllzon  155  mo,  525,  555, 
the  court,  discussing  assessments  of  property  and  the  time  for 
payment  of  county  warrants,  saldt 

"The  county  assessor  is  required  to 
complete  his  assessment , and  ret  rn 
his  book  to  the  county  court  on  or 
before  February  20th.  (Sec .7571.)* 

Those  persons  who  conceive  themselves 
aggrieved  nay  appeal  from  the  assess- 
ment so  returned,  to  the  county  board 
of  equalization  ( sec .7672) , which  board 
Is  to  meet  on  the  first  uonday  in 
April  (sec. 7515)  to  equalize  and  correct 
the  assessments  and  adjust  the  assessor's 
books, which  are  then  returned  to  the 
county  court,  and  that  court  is  required 
as  soon  thereafter  as  may  be  to  'ascer- 
tain the  sum  necessary  to  be  raised 
for  county  purposes,  and  fix  the  rate 
of  taxes  on  the  several  subjects  of 
taxation'  (sec. 7660) , the  limit  of 
which  is  prescribed, as  the  Constitution 
requires.  In  section  7662.  Then  it 
Is  made  the  duty  of  the  county  court 
at  its  may  term  to  appropriate, appor- 
tion and  subdivide  the  revenue  for 
the  various  purposes  as  prescribed  In 
section  7665. 

% 

It  thus  appears  that  It  Is  not  until 
the  May  term  that  the  county  court 
knows  exactly  what  the  aggregate 
assessment  of  the  county  ie,  and  it 
is  not  until  then  that  the  rate  of 
taxation  is  fixed  and  the  exact  amount 
of  revenue  to  be  levied  is  ascertained, 
and  in  view  of  that  condition  and  of 
the  constitutional  provision  that  for- 
bids a county  to  incur  debts  In  any  one 
year  to  exceed  its  income  and  revenue 
provided  for  that  year  ( sec .12,art.l0, 
Constitution) , the  relator  contends 
that  It  conclusively  follows  that  the 
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fiscal  year  for  *he  county  begins 
on  May  1st.  The  argument  !s  not 
without  pereuaslve  force  to  show 
that  It  would  be  a convenient  pro- 
vision 11  the  legislature  should 
see  fit  to  so  enact,  but  it  does  not 
demonstrate  that  the  statutes  In 
their  present  form  must  receive  that 
construction  or  fail  of  their  purpose. 

And  we  must  be  forced  to  that  result 
before  we  would  be  justified  In  gi- 
ving to  the  word  'year*  an  artificial 
meaning  in  the  face  of  the  rule  of 
construction  and  definition  laid  down 
In  the  contemporaneous  statute  above 
quoted,  but  really  whilst  there  Is 
some  uncertainty  It  Is  not  very 
serious.  True ,f ram  January  to  -lay, one- 
third  of  the  year,  the  county  court 
can  not  know  the  exact  amount  of  re- 
venue that  the  taxpayers  will  be 
called  on  to  furnish.  This  uncertainty 
exists  because  the  exact  valuation  of 
the  taxable  property  In  ihe  county  is 
then  unknown,  and  the  rate  of  taxation 
has  not  then  been  fixed,  yet  expenses 
are  necessarily  Incurred  In  carrying 
on  the  county  government  and  main- 
taining Its  duty  to  the  State,  but 
Is  certainty  to  that  degree  neces- 
sary? Can  not  the  revenue  for  the 
ensuing  year  be  estimated  on  the  first 
of  January  with  sufficient  approxima- 
tion for  the  p\;rpose  of  putting  reason- 
ably safe  limits  to  the  debts  to  be 
Incurred?  Even  after  day  1st, there  must 
be  an  element  of  uncertainty  in  the 
amount  of  the  county's  Income  because 
all  may  not  be  collected  that  Is  assessed. 
Ordinarily  there  is  not  such  a difference 
between  the  aggregate  assessment  of  the 
county  for  one  year, and  the  following, 
as  would  put  the  county  judges  to  sea, 
and  If  any  unusual  event  had  taken  place 
since  the  last  assessment  likely  to  pro- 
duce an  extraordinary  diminution  or 
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increase  in  the  value  of  the  county* a 
property, the  county  judges  would  be 
apt  to  know  it,  ihe  economic  problem 
for  them  to  solve  is  the  amount  of  in- 
debtedness it  will  be  prudent  to  incur 
for  the  county  for  four  months  in  view 
of  the  probable  income,  as  a common 
cense  business  problem  there  Is  no- 
thing very  difficult  about  it,  and  if 
county  judges  are  not  to  be  accredited 
with  sufficient  discretion  to  deter- 
mine a matter  of  that  kind, then  our 
whole  system  is  wrong.  The  county 
court  can  keep  safely  within  the  con- 
stitutional limitation,  and  follow 
strictly  the  provisions  of  the  sta- 
tutes above  quoted,  and  still  count 
the  fiscal  year  as  beginning  on 
January  first,  and  ending  December 
thirty-first.  »«e  have  followed  the 
learned  counsel  for  the  relator  in 
his  brief  but  we  see  no  reason  to 
question  the  soundness  of  the  deci- 
sion in  »ilson  v,  an ox  County,  supra, 
or  in  State  ex  rel.  v,  Appleby, supra, 
to  the  seme  effect.  Upon  a review 
of  ihe  whole  subject,  we  again  con- 
clude that  the  fiscal  year  for  the 
county  as  well  as  the  htate,  begins 
January  first,  and  ends  December 
thirty-first." 


Distinguishing  between  'assessment'  and 
*leviea'  as  related  to  taxation,  Cooley  on  Taxation,  Vol.  5, 
at  page  2114,  section  1044,  Fourth  edition,  said} 

"The  word  'assessment , ' as  used 
in  the  decisions  and  statutes, 

has  various  meanings,  Property 
speaking  it  does  not  include  the 
levy  of  taxes  although  sometimes 
the  words  'assess,'  'assessed,' 
or  'assessment*  are  used  in  a 
statute  as  including  both  the  is  vy 
and  the  assessment.  An  assessment. 
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strictly  speaking,  is  an  official 
estimate  of  the  sums  which  are  to 
constitute  the  basis  of  an  appor- 
tionment of  a tax  between  the  in- 
dividual subjects  of  taxation  with- 
in the  district.  It  does  not, 
therefore,  of  itself  lay  the  charge 
upon  either  person  or  property, 
but  it  is  a step  preliminary 
thereto,  and  which  is  essential  to 
the  apportionment.  As  tho  word  is 
more  commonly  employed,  an  assessment 
consists  in  the  two  processes  of 
listing  the  persons,  property,  etc., 
to  be  taxed,  and  of  estimating  the 
sums  which  are  to  be  the  guide  in 
an  apportionment  of  the  tax  between 
them.  hen  this  listing  and  esti- 
mate are  completed  in  such  form  as 
the  law  may  have  prescribed,  nothing 
remains  to  be  done,  in  order  to  deter- 
mine the  individual  liability ,but  the 
mere  arithmetical  process  of  dividing 
the  sum  to  be  raised  among  the  several 
subjects  of  taxation,  in  proportion 
to  the  amounts  which  they  are  respec- 
tively assessed.  Sometimes  the  word 
'assessment'  is  used  as  implying  the 
completed  tax  list;  that  is  to  say, 
the  list  of  persons  or  property  to  be 
taxed,  with  the  estimates  with  which 
they  are  chargeable,  and  the  tax  duly 
apportioned  and  extended  upon  it;  uut 
this  employment  of  the  word  is  unusual 
except  in  the  cases  in  which  the  levy 
is  apportioned  by  benefits;  and  in 
those  cases  the  act  of  determining 
the  amount  of  the  benefits  is  of  itself, 
under  most  statutes,  a determination 
of  the  individual  liability,  and  the 
result  only  needs  to  be  entered  upon 
the  roll  list  to  complete  the  levy. 
Assessment  proper  Includes  valuation 
but  valuation  alone  is  not  the  assess- 
ment but  Instead  only  its  most 
Important  element." 


And  in  section  1045  of  the  same  treatise, it 


is  further  said: 
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"An  assessment ,when  taxes  are  to 
be  levied  upon  a valuation.  Is 
obviously  Indianans able*  It  is 
required  as  the  first  step  In  the 
proceedings  against  Individual 
subjects  of  taxation,  and  Is  the 
foundation  of  all  which  follow  It* 

••lthout  an  assessment  they  have 
no  support,  and  are  nullities* 

The  assessment  la , therefore , the 
most  Important  of  all  the  pro- 
ceed! n 8 in  taxation,  and  the  pro- 
visions to  insuro  its  accomplishing 
Its  office  are  commonly  very  full 
and  particular*  If  there  Is  no  valid 
assess  sent,  a tax  sale  of  lands  la 
a nullity*  A want  of  assessment  Is 
not  a mere  Irregularltv  remedied 
by  s curative  statute* 

• 

e reach  the  conclusion  that  where  assessment 
veluat!ons  on  property  are  fixed  by  the  assessor  In  one  year, 
and  the  levy  of  the  tax  rate  and  the  tax  thereunder  collectible 
In  the  next  subsequent  year,  then  the  revenue  and  Income  Is 
*provlded  for’, "lthln  the  meaning  of  the  constitutional  provi- 
sion stove  quoted.  In  the  latter  year. 


(d)  Can  the  Income  and  revenue  provided  for  in 

the  year  1935  be  used  to  pay  obligations  of  the  county  accruing 
and  maturing  and  belnr  due  and  payable  in  the  year  1934 ? 

in  oook  v.  Karl  87  «o*  246,  252,  dealing 
with  this  question  the  court  said: 

"The  evident  purpose  of  the  fra- 
mers of  the  constitution  and  tha 
people  who  adopted  it  was  to 
abolish.  In  the  administration  of 
county  and  municipal  government, 
the  credit  system  and  establish 
the  cash  system  by  limiting  the 
amount  of  tax  which  might  be 
Imposed  by  a county  for  county 
purposes,  and  limiting  the 
expenditures  In  any  given  year 
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to  the  amount  of  revenue  which 
such  tax  would  bring  Into  the 
treasury  for  that  year*  Section 
12, supra , is  clear  and  explicit 
on  this  point.  Under  this  section 
the  county  court  mi ~ht  anticipate 
the  revenue  collected,  and  to  be 
collected,  for  any  given  year, and 
contract  debts  for  ordinary  current 
expenses , which  would  be  binding 
on  the  county  to  the  extent  of  the 
revenue  provided  for  that  year, 
but  not  in  excess  of 


Note  from  the  above  decision  that  the  revenue 
may  be  anticipated  only  for  the  year  In  which  the  revenue  or 
income  is  provided  for. 

In  Andrew  County  ex  rel.  v.  Schell  135  Mo.31, 
the  ‘upreme  Court  had  the  same  question,  in  principle,  under 
discussion.  At  page  39  of  the  opinion  It  Is  caldt 

NIt  is  Indisputable, however , from 
the  facte  disclosed  by  the  record, 
that  the  warrants  are  for  past  In- 
debtedness ,and  not  Indebtedness  for 
the  current  year  in  which  they  were 
presented  for  payment.  A fund  to 
pay  suoh  indebtedness  can  only  be 
raised  by  compliance  with  section 
7654,  Revised  Statutes,  and  in  obe- 
dience to  an  order  of  the  oircuit 
court  of  the  county  as  provided 
thereby,  directing  the  county  court 
of  the  county  to  make  a levy  for 
that  special  purpose.  Or  In  case 
of  an  excess  of  funds  in  the 
treasury  over  and  above  a sufficient 
amount  to  pay  the  current  expenses 
of  the  county  for  any  given  year, 
then  such  excess  may  be  applied  to 
the  payment  of  valid  warrants  out- 
standing, in  the  order  In  which  they 
may  be  presented  for  payment,  as 
provided  by  section  3166,  Revised 
Statutes.” 


nonorable  h . h.  Jameson 


15— 


December  12,  1934 


In  Kallroad  v.  Thornton  152  Ho,  570,  county 
warrants  Issued  In  1893,  1894  and  1895  wore  presented  by 
the  railroad  company  In  tender  of  paym-  nt  for  the  taxes 
levied  against  the  railroad  company  for  the  year  1896.  Dis- 
cussing prior  decisions  of  the  court,  at  page  574  It  was 
saldt 


Mlt  was  also  pointed  out  In  Payne's 
case  that  It  was  decided  In  ffehell's 
case, that:  'County  warrants  for 
past  Indebtedness , though  valid, can 
not  be  paid  from  the  revenue  pro- 
vided lor  current  expenses , until 
all  warrants,  drawn  for  expenses  of 
the  year  for  which  the  taxes  were 
levied,  have  been  pa  5 d.  * "it  Is 
also  a fact  that  the  prior  cases 
and  the  statutory  provisions  re- 
lied on  by  the  plaintiff,  were  fully 
considered  in  Schell's  case.  The 
result  reached  In  the  fayne  case 
was  rot  hastily  or  ill  advisedly 
arrived  at,  cut  was  the  logical 
effect  of  a gradually  developed 
understanding  and  appreciation  of 
the  true  meaning  of  the  provision 
of  the  Constitution  quoted." 


Analyzing  the  meaning  of  the  constitutional 
provision  under  construction,  the  court  at  page  575  of  the 
opinion  further  said: 

"Under  these  provisions  of  the  Con- 
stitution warrants  may  be  issued 
to  the  extent  of  the  revenue  pro- 

7Idia-f5F~thi  Taar~Tn~~whTch~' sucE 
warrants  were  ; ssu-toT  und  the 
warrant?  so  Issued  each  year  must 
HE  cu T of  the  revenue  prov Idea 

ana  col'lectecT" for  that  year. 

II1  the  revenue  collected  /or  any 
year  for  any  reason  does  not  equal 
the  revenue  provided  for  that  year 
and  hence  is  not  sufficient  to  meet 
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the  warx'ants  issued  for  that  year, 
the  deficit  thus  caused  can  not  be 
made  good  out  of  the  revenue  pro- 
vlded'TrS'  collected  for  any  other 
year  untl'lHall  the  warrants  drawn 
and  debts  "contracted  for  “such  otHar 
year  have  been  paid » or  in  other 
words , only  the  surplus  of  revenues 
collected  for  any  one  year  can  be 
applied  to  the  deficit  of  any  other 
year.  Thus  each  year's  revenue  is 
made  applicable*  first*  to  the  payment 
of  the  debts  of  that  year*  and  secondly* 
if  there  is  a surplus  any  year  it  may 
be  applied  on  the  debts  of  a previous 
year.  The  intended  effect  of  all  which 
is  to  abolish  the  credit  system  and 
to  establish  a cash  system  in  public 
business.  If  this  rule  results  in  any 
county  not  having  money  enough  to  pay 
as  it  goes  or  to  run  its  governmental 
affairs*  the  remedy  is  not  with  the 
courts,  having  reached  this  under- 
standing of  the  moaning  of  the  Con- 
stitution it  follows*  without  the 
necessity  of  any  analytical  examina- 
tion or  comparison  of  statutes  or 
prior  decisions*  that  all  statutes 
or  decisions  providing  or  holding  a 
contrary  rule  must  give  way.” 


In  the  case  of  Trask  v.  Livingston  County 
210  *«io.  582,  the  Supreme  Court  had  under  consideration  the 
question  of  the  right  of  the  defendant  to  pay  an  obligation 
incurred  in  1889  out  of  the  revenue  of  1890.  The  court 
quotes  with  approval  from  book  v.  Earl.  Discussing  the 
right  to  make  payment  of  an  1889  obligation  out  of  1890 
revenue*  the  aourt  at  page  599  of  the  opinion  saids 

"The  record  shows  that  the  county 
court  on  the  5th  of  September *1889* 
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made  an  appropriation  to  pay  for 
the  b lid  I nr  of  the  bridges.  Nov, 
out  of  what  revenue  was  It  authorised 
to  make  this  appropriation,  that  of 
1669  or  that  of  1690?  'r>«  think  tEe 

Constitution  answers  this  questions 
they  c uld  only  make  It  out  of  the 
revenue  of  lo69,  and  In  this  partlcu- 
lar  caseHEhis  conclusion  Is  reinforced 
by  the  fact  that  the  bridges  contracted 
for  were  to  be  completed  in  the  year 
1669,  and  as  the  obli  at  Ion  was  com- 
pleted In  the  year  1869,  and  as  the 
obligation  was  Incurred  In  18»9  and 
the  bridges  were  to  be  built  In  that 
year  and  the  appropriation  was  made 
in  that  year,  ve  think  there  can  be 
no  escape  from  the  conclusion  that 
the  indebtedness  thereby  created  vas 
a charge  against  the  revenues  provided 
for  the  year  1669,  and  not  tbe  revenues 
of  clearly  the  county  court 

was  not  authorized  to  appropriate 
revenues  which  were  To  be  derive!'  from 
taxation  in  the  year~T6$5,  whidaT' sueh 
taxes  had  never  been  assessed,  levied 
or  collected.  hlle  the  county  court 
may  In  any  one  year  draw  warrants , 
after  the revenue  has  been  provided  end 
the  taxes  levied  within  rhe  scope  of 
the  levy  and  Income  for  such  year , It 
Is  too  plain  for  argument  that  the 
Constitution  forbids  the  anticipation 
ol  the  revenues  of  any  subsequent  years: 
I?  not,  all  hit- Ehs  been  si<'d  Tn 
regard  to  the  force  and  effect  of  sec- 
tion 12  of  article  10  of  the  Consti- 
tution to  the  effect  that  Its  purpose 
was  to  put  counties  upon  e cash  system 
Instead  of  the  old  credit  plan,  haa 
been  made  In  vain. 

In  our  opinion,  the  bridge  warrants 
offered  and  read  In  evidence  were.  If 
valid  at  all,  chargeable  against  the 
revenues  of  said  county  for  1669, and 
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ve  think  should  be  deducted  from 
the  total  amount  of  warranta  la- 
sued  In  1890,  and  this  being  so 
the  plaintiff's  warranta  were  a 
legal  and  valid  charge  far  the 
current  expenses  of  the  said  county 
for  the  year  1890  and  the  judgment 
of  the  circuit  court  awarding  plain- 
tiff judgment  therefor  was  correct 
and  Is  affirmed.” 


<*e  think  It  Is  'too  plain  for  argument  that 
the  Constitution  forbids  the  payment  of  obligations  Incur- 
red by  a county  In  1934  out  of  Income  and  revenue  provided 
for  such  county  In  the  year  1935'  and  that  in  so  far  as 
seotion  14,  Laws  of  Missouri  1933,  page  348,  undertakes  to 
authorize  the  payment  of  county  obll  atlons  becoming  due 
and  payable  In  one  year  out  of  revenue  and  Income  provided 
for  in  a subsequent  year,  such  part  of  section  14  violates 
section  12  of  artlole  10  of  the  Constitution  of  the  Stat' 
of  Missouri,  and  In  that  respect  Is  void. 

a hat  we  have  said  In  the  foregoing  conclusion 
is  upon  the  assumption  that  the  revenue  and  Income  provided 
for  In  Jasper  County  In  the  year  1935  will  be  sufficient 
only  to  pay  the  obligations  of  the  county  accruing  or  be- 
coming due  In  the  year  1935. 

.hat  we  have  said  herein  applies  to  each 
and  every  county  In  the  State,  and  the  City  of  St. Louis. 


3. 


Answering  further  your  Inquiry,  viz: 

will  we  be  justified, under  the  law, In  re- 
turning to  Jasper  County  patients  In  this  instltutl  on 
for  which  they  so  far  have  failed  to  pay? 

Me  have  pointed  out  abfcve  that  the  several 
county  courts  of  the  state  have  power  to  send  to  a state 
hospital  their  inaane  poor  and  that  the  sending  county 
shall  pay  semi-annually,  in  cash,  in  advance,  such  sums 
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for  the  support  and  maintenance  of  their  Insane  poor  as 
the  u>ard  of  managers  may  deem  necessary , not  exceeding 
413.00  per  month  lor  each  patient  and  In  addition  there- 
to other  necessary  costs. 

In  32  C.  J.  686 , lection  373 , it  is  stated: 

"The  liability  for  supporting 
Insane  persons  may  be,  and  often 
Is,  Imposed  by  statute  upon  various 
public  authorities  upon  certain 
conditions.  This  liability  being 
statutory,  the  particular  public 
authorities  can  be  held  llabke  In 
no  case,  and  In  no  other  manner, 
except  as  prescribed  by  statute." 


The  validity  of  Section  863 6,  above  referred 
to.  In  reference  to  the  liability  of  counties  for  the  keep 
of  their  Insane  poor,  nae  been  upheld  by  the  Supreme  Court 
of  this  state.  In  State  ex  rel.  Yarnell  v.  The  Cole  County 
Court  80  mo.  80,  84,  the  Supreme  Court  of  this  state  said: 

"ne  think  It  apparent  from  the  above 
statutory  provisions  and  the  general 
law  regulating  asylums,*  * * * that 
It  was  the  Intention  of  the  legis- 
lature to  cast  the  burden  of  support- 
ing the  insane  poor  upon  each  county 
where  such  insane  poor  have  acquired 
a residence  or  settlement.*  * * *" 


*e  are  unable  to  find  any  decision  of  any 
court  on  facts  similar  to  those  submitted  by  you.  If  the 
county  court  Is  required  to  pay  In  advance  for  the  keep  of 
Its  Insane  poor,  then  undoubtedly  the  ooard  of  managers  of 
a state  eleemosynary  Institution  would  have  the  right  to 
refuse  to  receive  a patient  where  the  county  court  has  not 
complied  with  Its  statutory  duty.  If  the  coard  of  Managers 
of  the  state  eleemosynary  Institutions  was  compelled  to 
retain  patients  when  counties  refuse  to  comply  with  their 
statutory  duty  of  Dayln«,tn  advance.  In  cash,  semi-annually, 
then  It  might  and  logically  would  result  that  such  state 
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Institution  could  not  be  maintained  for  the  keep  and  care 
of  the  Insane  persons  from  the  counties  who  were  willing 
to  and  did  pay  for  the  keep  of  such  patients , according 
to  the  requirements  of  the  statutes.  hile  the  solid* 
tude  for  the  helpless  Insane  is  naturally  ?reat,  yet,  so 
far  as  the  *k>ard  of  Managers  of  the  state  eleemosynary 
Institutions  Is  concerned.  It  is  to  operate  such  insti- 
tutions according  to  the  mandates  of  the  statutes  and 
with  a due  regard  for  all  persons  whom  such  Institutions 
were  Intended  to  serve. 

>Ve  are  of  the  opinion  that  the  hoard  of 
Managers  of  the  state  eleemosynary  Institutions  has  the 
rl  ht  to  return  to  the  custody  of  the  respective  counties 
such  county  patients  where  payments  for  their  keep  or 
other  expenses,  as  provided  by  Section  B636  kevlsed  Stat- 
utes Missouri  1929,  have  not  been  made  by  the  respective 
counties  from  which  such  payments  were  due. 

The  above,  of  oourse,  does  not  apply  to 
insane  persons  transferred  from  penal  institutions  to 
state  eleemosynary  Institutions  on  order  of  the  dovernor. 


Yours  very  truly. 


QlLaiiKT  La Mo 

Assistant  Attorney  General. 


AP^ROV^D: 


KoY  uck'iMftiCx. 

Attorney  Ueneral. 
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TAXATI 3® | COUNTY  COURTS*  COUNTY  WARRANTS*  THE  WORD8  »Prokidsd 
for*  as  used  In  section  12  of  article  10  of  the  Con- 
stitution of  the  State  of  Missouri,  defined. 

Obligations  incurred  by  county  in  one  year  osn  not  be 
paid  out  of  revenue  provided  for  in  subsequent  year. 


December  12,  1934 


Honorable  W,  E,  Jems  sen 

Chairman  State  Eleemosynary  Institutions 

Jefferson  City,  Missouri 


Dear  Mr,  Jameson* 


Receipt  of  your  letter  dated  December  10,  1934, 
in  reference  to  moneys  due  from  Jasper  ounty  to  State  Hospital 
No,  3,  is  acknowledged. 

Your  letter  follows* 

"The  County  of  Jasper  owes  to  State 
Hospital  #8,  Nevada,  the  sum  of 
t86,&27«18,  I hare  been  unable  to 
got  aiy  action  toward  the  payment 
of  any  part  of  this  account  from 
this  oourt, 

Doss  the  eleemosynary  board  have 
any  reoourse  in  a situation  of 
this  kind?  Would  ws  be  Justified 
under  the  lew  in  returning  to  Jas- 
per County  the  patients  in  this 
institution  for  which  they  so  far 
have  failed  to  pay/  They  owe  other 
institutions  and  I would  like  to 
have  your  opinion  also  cover  the 
other  institutions,  in  the  esse 
letter,  or  I ean  write  you  dif- 
ferent letters  in  regard  to  eaoh 
one  if  that  is  desirable," 


1, 


Section  8636  Revised  Statutes  .Missouri  1929, 


reads* 
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"The  several  county  courts  shall 
have  power  to  send  to  a state  hos- 
pital such  of  their  Insane  poor  as 
may  be  entitled  to  admission  thereto* 
The  oounties  thus  sending  shall  pay 
snai-annually,  in  cash,  in  advance, 
such  sums  for  the  support  and  main- 
tnenance  of  their  insane  poor*  as 
the  board  of  managers  may  deem  nec- 
essary, not  exceeding  eighteen  dol- 
lars ($18*00)  per  month  for  each 
patient  | and  in  addition  thereto  the 
actual  cost  of  their  clothing  and 
the  expense  of  removal  to  and  from 
thehospital,  and  if  they  shall  die 
therein*  for  burial  expenses)  and 
in  case  such  insane  poor  shall  die 
or  be  r amoved  from  the  hospital  be- 
fore the  expiration  of  six  months* 
it  shall  be  the  duty  of  the  managers 
of  suoh  hospital  to  re-refund,  or 
cause  to  be  refunded,  the  amount 
that  may  be  remaining  in  the  treas- 
ury of  suoh  hospital  due  to  the 
County  entitled  to  the  same)  and 
for  the  purpose  of  raising  the  sum 
of  money  so  provided  for*  the  sev- 
eral county  courts  shall  be  and 
they  are  hereby  expressly  author- 
ised and  empowered  to  d ieoount  and 
soli  their  warrants*  issued  in  3uoh 
behalf*  whenever  it  beoanee  neoes- 
sary  to  raise  sAid  moneys  so  pro- 
vided for*  And  state  hospitals 
are  horoby  expressly  prohibited 
from  recc^vln  - “any  county  warrant 
In"  payment  of  my  such  sum  as  may 
HE  an*  soctio::,*1 

Scotian  8648,  same  statutes*  provides! 

"The  superintendent  shall*  under 
the  direction  of  the  managers* 
esuse*  ones  in  every  six  months, 
to  be  mads  out  end  forwarded  to 
any  county  court  which  may  ssnd 
to  a state  hospital  an  insane 
poor  person*  an  exaot  account  of 
the  sum  duo  and  owing  by  suoh  court 
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on  account  of  auoh  insane  parson* 

Said  court,  at  its  first  session 
thereafter*  shall  proooad  to  allow* 
and  cause  to  be  paid  over  to  the 
treasurer  of  sueh  state  hospital* 
the  amount  of  said  account*" 

Bastion  861b*  sane  statutes*  clothes  the  board 
of  managers  of  eleemosynary  institutions  with  the  power  to  main- 
tain actions  for  all  debts  and  demands  due  any  state  eleemosynary 
institution*  This  authority  is  reoognicod  in  Shields  v*  Johnson 
County  144  «o*  7C* 

The  time  for  payment  ef  the  suds  due  the  roapeotive 
eleemosynary  institutions  from  the  respective  counties  is  fixed 
by  the  statute*  and  the  time  fixed  by  the  statute  is  the  date 
when  the  indebtedness*  as  to  each  county  patient*  beocmea  due 
sad  payable  by  the  o aunty*  The  oosrd  of  Managers  of  tha  elee- 
mosynary institutions  are  prohibited  from  accepting  warrants  in 
payment  far  the  keep  of  county  patients*  Section  8626*  supra* 
Therafore  the  question  of  Aether  or  not  the  indebtedness  from 
a oounty  to  the  institution  becomes  fixed  and  payable  when  a 
warrant  ia  issued*  as  has  bcca  tho  question  in  some  oases*  is 
not  presented  here* 

Me  take  it  that  tha  oourSe  above  pointed  out  will 
not  sufficiently  answer  your  inquiry  so  that  we  turn  to  other 
suggested  remedies  for  the  ool loot ion  of  the  moneys  due  you 
from  counties  in  order  to  ascertain  to  what  further  relief  you 
may  be  entitled* 

2* 

(a)  The  unly  other  means  for  the  ool lection  of 

moneys  due  your  board*  if  it  be  legal  * is  to  be  found  in  Sec- 
tion 14*  lews  of  .Missouri  1933*  page  348*  being  a part  of  what 
is  known  as  the  County  Budget  Act*  The  part  of  the  section  re- 
ferred to  reads  as  foil wr si 

" laymen t of  any  local  unpaid  obli- 
gations of  any  prior  year*  however* 
shall  be  a first  charge  in  the 
budget  against  the  revenues  of  the 
budget  yearj  provided*  that  any 
deficit  existing  at  the  end  of  the 
year  preceding  that  in  whioh  this 
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act  takes  effect  nay  be  paid 
over  a term  of  yaars*  or  In 
suoh  other  manner  as  the  eounty 
court  may  determine* " 

We  understand  that  the  amounts  of  money  due 
your  board  from  Jasper  County*  accrued*  beeane  due  and  payable 
and  erne  an  Indebtedness  of  that  oounty  In  the  year  1934*  We 
assume  that  the  above  quoted  part  of  Seetian  14  means*  In  your 
oase*  that  the  unpaid  sums  would  be  entitled  to  priority  of 
payment  out  of  the  revenues  provided  for  and  ool looted  in  Jae- 
per  County  in  the  year  193S*  The  quoted  part  of  the  above  soo- 
tion  undertakes  to  make  legal  unpaid  obligations  a first  charge 
against  the  revenue  for  1936*  The  word  'oharge'  la  used*  ap- 
parently* as  meaning  a lien  la  created*  A lien  is  defined  in 
Koenig  v*  Leppert-f  os  :ur  Co*  230  S*  W*  766*  758*  in  the  fol- 
lowing language: 

"A  lien  is  not  a property  in  or 
ri{£it  to  the  thing  itself*  but 
constitutes  a oharge  or  security 
thereon," 

The  validity  of  that  part  of  Sect  ion  14*  above 
set  out*  oust  be  tested  by  un  application  of  that  part  of  soo- 
tian  12  of  Article  X of  tho  Constitution  of  Missouri*  W ioh 
reeds  as  follows* 

"Ho  oounty  • • • shall  be  allowed 
to  became  indebted  in  any  manner 
or  for  any  urpoas  to  an  amount 
exoeeding  in  any  year  the  income 
and  revenue  provide?  'for  such  ~ 
year  *****  *." 

The  word  * indebted'  is  defined  in  Jewell  v* 

Tuhn,  ot  al*  155  H*  W*  175*  177*  in  the  following  languages 

"*7eb»ter  defines  the  word  'debt'  ass 
'That  vhioh  la  due  from  ana  person 
to  another*  whether  oney*  goods 
or  services)  that  Whloh  one  person 
is  bound  to  pay  to  another*  or  to 
perform  for  his  benefit)  things 
owed)  obligation)  liability* * 
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Ha  defines  'Indebted’s  (1)  Brought 
into  debt)  being  under  obligation) 
held  to  payment  or  requital)  in 
debt*  (2)  Placed  under  obligation 
for  something  received,  for  -which 
restitution  or  gratitude  is  due* 

And  'indebtedness,'  as  'a  state  of 
being  indebted*'  " 

Sinoe  the  above  quoted  portion  of  Seotion  14 
seeks  to  make  the  unpaid  obligation  of  a county  a charge  agairtt 
the  revenues  for  the  next  subsequent  year,  the  Legislature  evi- 
dently  intended  to  create  a statutory  obligation  or  indebted- 
ness an  the  part  of  a county  to  be  paid  out  of  revenues  coming 
in  in  the  year  subsequent  to  that  in  which  the  obligation  and 
indebtedness  aotually  accrued* 

Such  seotion  14  applies  to  counties  having  a 
population  of  over  fifty  thousand  and  we  take  notioe  of  the 
faot  that  Jasper  County  has  a population  of  over  fifty  thousand* 

(b)  The  real  question  presented  is,  when  and  by 

what  mean  s is  income  and  revenue  provided  for  in  a year  within 
the  meaning  of  Seotion  12,  Artiole"  3C,  of  the'  'Constitution* 

(o)  Seotion  9756  Revised  Statutes  Missouri  1929, 

requires  the  assessor  or  his  deputies  to  take  a list  of  the 
taxable  personal  property  in  his  oounty,  between  the  first  days 
of  June  and  January  of  eaoh  year*  The  foregoing  seotion  does 
not  refer  to  or  include  assessments  against  merchants  or  manu- 
facturers) that  is  provided  for  in  other  artioles  of  the  statute* 
Seotion  9766  also  requires  suoh  assessor  to  assess  real  estate  as 
of  the  first  day  of  June  of  eaoh  year*  Seotion  9779  requires 
real  estate  to  be  assessed  and  the  assessment  oonmeneed  an  the 
first  day  of  June,  1893,  and  eaoh  year  thereafter*  The  asses  war 
is  required  to  return  the  assessment  list  to  thd  county  clerk 
of  his  oounty* 


Section  9811  provides  for  a oounty  board  of 
equalisation  which  shall  meet  at  the  office  of  the  oounty 
clerk  on  the  first  Monday  of  April  in  eaoh  year,  the  board 
having  power  to  hear  ocmplalnts  and  to  equalise  the  valuations 
and  assessments  upon  all  real  and  personal  property  within  the 
oounty* 
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Section  9813  prorldes  that  the  county  board 
of  equalisation  shall  meet  on  the  fourth  Uandey  of  April*  ex- 
oept  in  oaunties  containing  a population  of  more  than  seventy 
thousand  and  less  than  one  hundred  thousand*  in  which  oountiss 
suoh  board  shall  meet  on  the  fourth  Monday  of  -<>aroh  in  eaeh 
year  as  a board  of  appeals* 

Section  9862  provides  that  the  state  board  of 
equalisation  shall  meet  at  the  Capitol  in  the  City  of  Jeffer- 
son on  the  Inst  Wednesday  in  February*  1894*  and  every  year 
thereafter*  at  whieh  time  the  State  Auditor*  by  virtue  of 
Seat ion  9863*  shall  lay  before  the  state  board  of  equalisa- 
tion abstracts  of  all  the  taxable  property  in  the  state* 

Seotian  9866  provides  that  when  the  state 
board  of  equalisation  shall  have  completed  its  deliberations* 
the  State  Auditor  shall  imnediately  transmit  to  eaoh  county 
olerk  the  result  of  the  deliberations  and  orders  of  the  board* 
to  the  oounty  olerk  of  the  respective  eounties  affected* 
Whereupon  the  olerk  of  suoh  oounty  shall  furnish  a copy  of  the 
orders  of  suoh  board  to  the  oounty  assessor  and  to  the  oounty 
board  of  equalisation  for  compliance  ■ herewith. 

Seotian  9866  Revised  Statutes  Missouri  1929* 
provides  as  follows t 

"There  shall  be  annually  levied* 
assessed  and  oolleoted  on  the 
assessed  value  of  all  the  real 
estate  and  personal  property*  sub- 
ject by  law  to  taxation  in  this  • 
state*  five  oents  on  each  one 
hundred  dollars  valuation  for 
state  revenue*  (R*  S*  1919*  See* 

12868*  Amended,  Laws  1921*  p* 

679|  1921,  1st  £x*  Cess*  p*  186| 

1923,  p*  366|  1926.  p*  369f  1929, 
p.  433.)" 
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Section  9867  also  provides! 

"The  followin’;  named  taxes  shall 
hereafter  be  assessed,  levied  and 
colleoted  in  the  several  oounties 
in  this  state,  and  only  in  the 
manner,  and  not  to  exceed  the  rates 
prescribed  by  the  Constitution  and 
laws  of  this  state,  vis*!  The  state 
tax  and  the  tax  necessary  to  pay 
the  funded  or  bonded  debt  of  the 
state,  the  founded  or  banded  debt 
of  the  county,  the  tax  for  ourrent 
county  expenditures,  the  taxes 
certified  as  necessary  by  oities, 
incorporated  towns  and  villages, 
and  for  sohools*  " 


Section  9871  is  as  follows! 

"As  soon  as  may  be  after  the 
assessor's  book  of  each  county 
shall  be  oorreoted  and  adjusted 
according  to  law,  the  oounty 
court  ah  all  ascertain  the  sum 
necessary  to  be  raised  for 
oounty  purposes,  and  fix  the 
rate  of  taxes  on  the  several  sub- 
jects of  taxation  so  as  to  raise 
the  required  sum,  and  the  same  to 
be  entered  in  proper  oolumns  in 
the  tax  book*  " 


Section  9874  of  the  statutes,  authorising  county 
courts  at  the  regular  Jfry  term  of  each  year,  to  appropriate,  ap- 
portion and  subdivide  revenues, was  repealed  by  Laws  of  Missouri 
1955,  at  page  561*  Section  12  of  Laws  of  Missouri  1955,  page 
548,  which  appears  to  have  been  intended  to  take  the  plaoe  of 
section  9674  so  far  as  oounties  having  a population  of  more  than 
fifty  thousand  is  concerned,  reads i 
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"Seo,  12.  Budget  document  - o on tent a. - 

The  budget  document  shall  Include  the 
following!  (1)  a budget  message  out- 
lining the  fiscal  policy  of  the  govern- 
ment for  the  budget  year  and  describing 
the  important  features  of  the  budget 
plan,  giving  a general  budget  aunmary 
setting  forth  the  aggregate  figures 
of  the  budget  in  such  manner  as  to 
shoe  the  balanoed  relations  between 
total  proposed  expenditures  and  total 
expected  income  and  other  Mans  of 
financing  the  budget  ooa^ared  with 
the  corresponding  figures  for  the 
last  completed  fiscal  year  and  the 
current  fiscal  year,  and  including 
explanatory  schedules  classifying 
expenditures  by  organisation  units, 
objects,  and  funds,  and  inoome  by 
organisation  units,  sources  and  fundsi 
( 1:4  the  detailed  budget  estimates, 
as  provided  for  in  the  preceding  seo t ion 
of  this  sot,  shoving  the  reomnenda- 
tions  of  the  budget  officer  com- 
pared with  the  figures  for  the 
last  o ample  ted  fisoal  year  mad 
the  estimates  for  the  current  fis- 
cal yeari  (S)  complete  drafts 
of  appropriation  and  revenue  orders 
to  put  the  budget  into  effect  when 
approved  by  the  county  oourt . 

The  appropriation  order  shall  be 
drawn  in  suoh  fora  aa  to  authorise 
appropriations  for  expenditures 
classified  only  es  to  the  various 
spending  agencies  and  the  princi- 
pal subdivisions  thereof  and  as 
to  principal  items  of  expenditure 
within  suoh  subdivisions.  Appro- 
priations for  the  acquisition  of 
property  end  for  expenditures  from 
bond  funds  shall  be  in  suoh  dstail 
as  the  budget  offioer  shall  dster- 
mins,M 

All  of  ths  foregoing  shows  that  taxes  to  bo 
levied  against  the  assessment  made  in  1955  could  not  be  levied 
end  oolleoted  until  the  year  1954,  and  that  the  assessment 
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valuations  made  by  the  assessors  as  of  June  1,  1954*  would  be 
the  basis  of  the  rate  of  taxation  levied  and  the  taxes  becoming 
due  in  the  year  193b,  except  as  to  r er oh ants ' and  manufacturers 
taxes  which  are  assessed,  levied  and  collected  in  the  same  year 

In  State  ex  rel*  v*  Allison  156  Ho*  325#  535, 
the  oourt,  disoussin  assessments  of  property  and  the  time  for 
payment  of  county  warrants,  saidt 

"The  oounty  assessor  is  required 
to  ocmplste  his  assessment,  and 
return  his  book  to  the  oounty  oourt 
on  or  before  February  20th*  (Sec* 

7571* )*  Those  persons  who  oonoeive 
themselves  aggrieved  may  appeal 
from  the  assessment  so  returned,  to 
the  oounty  board  of  equalisation 
(seo*7672),  whioh  board  is  to  meet 
on  the  first  Monday  in  April  (seo* 

7516)  to  equalise  and  oorreet  the 
assessments  and  adjust  the  asses- 
sor's books,  whioh  are  then  re- 
turned to  the  oounty  oourt,  and 
that  oourt  is  required  as  soon 
thereafter  as  may  be  to  'ascer- 
tain the  sum  necessary  to  be 
raised  for  oounty  purposes,  and 
fix  the  rate  of  taxes  on  the 
several  subjeots  of  taxation' 

(soo*76b0),  the  limit  of  whioh 
is  prescribed,  os  the  Constitu- 
tion requires,  in  section  7662* 

Than  it  is  made  the  duty  of  the 
county  oourt  at  its  May  tern  to 
appropriate,  apportion  and  sub- 
divide the  revenue  for  the  var- 
ious purposes  as  prescribed  in 
section  7655* 

It  thus  appears  that  it  is  not 
until  the  May  term  that  the  oounty 
oourt  knows  exactly  what  the  aggre- 
gate assessment  of  the  county  is, 
and  it  is  not  until  than  that  the 
rate  of  taxation  is  fixed  and  Idle 
exact  amount  of  revenue  to  be  levied 
is  asoertained*  And  in  view  of  that 
condition  and  of  the  constitutional 
provision  that  forbids  a oounty  to 
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Incur  debt  a in  any  one  year  to  ex- 
oeed  ita  income  and  revenue  pro- 
vided for  that  year  (seo*12,  art* 

10*  Constitution),  the  relator  con- 
tends that  it  oonolusively  follows 
that  tiie  fiscal  year  for  the  county 
begins  on  Hay  1st*  The  argument  is 
not  without  persuasive  force  to 
show  that  it  would  be  a convenient 
provision  if  the  legislature  should 
see  fit  to  so  enaot,  but  it  does  not 
demonstrate  that  the  statutes  in 
their  present  form  must  reoeive  that 
construction  or  fail  of  their  pur- 
pose* And  we  must  be  forced  to  that 
result  before  we  would  be  Justified 
in  giving  to  the  word  ’year*  an 
artificial  meaning  in  the  faoe  of 
the  rule  of  construction  and  defini- 
tion laid  down  in  the  contemporane- 
ous statute  above  quoted.  But  really 
whilst  there  is  some  uncertainty  it 
is  not  very  serious.  True,  from 
January  to  Hay,  one-third  of  the 
year,  the  county  court  can  not  know 
the  eaaot  amount  of  revenue  that 
the  taxpayers  will  be  called  on  to 
furnish*  This  uncertainty  exists 
because  the  axaot  valuation  of  tha 
taxable  property  in  the  county  is 
then  unknown,  and  the  rate  of  taxa- 
tion has  not  then  been  fixed,  yet 
expenses  are  neoeosarily  incurred 
in  currying  on  the  county  govern- 
ment and  maintaining  its  duty  to 
the  State.  But  is  oertainty  to 
that  degree  neoeesaryf  Can  not  the 
revenue  for  the  snsuing  year  be 
estimated  an  the  first  of  January 
with  sufficient  approximation  for 
thepurposo  of  putting  reasonably 
safe  limits  to  the  debts  to  be 
incurred?  Even  after  Hay  1st,  there 
must  be  an  element  of  uncertainty 
in  the  amount  of  the  oounty's  in- 
come because  all  may  not  be  collected 
that  is  assessed*  Ordinarily  there 
is  not  euoh  a difference  between 
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the  aggregate  assessment  of  the 
county  for  one  year,  aid  the  fol- 
lowing, as  would  put  the  oounty 
judges  to  sea,  and  if  any  unusual 
event  had  taken  plaoe  sinoe  the 
last  assessment  likely  to  produce 
an  extraordinary  diminution  or 
increase  in  the  value  of  the  county's 
property,  the  oounty  judges  would  be 
apt  to  know  it*  The  ooonomio  pro- 
blem for  them  to  solve  is  the  amount 
of  indebtedness  it  will  be  prudent 
to  incur  for  the  county  for  four 
months  in  view  of  the  probable  in- 
come. As  a covinon  sense  business 
problem  there  is  nothing  very  dif- 
ficult about  it,  and  if  oounty 
judges  are  not  to  be  aooredited 
with  sufficient  discretion  to 
determine  a natter  of  that  kind, 
then  our  whole  system  is  wrong* 

The  oounty  oourt  can  keap  safely 
within  the  constitutional  limita- 
tion, and  follow  striotly  the  pro- 
visions of  the  statutes  above 
quoted,  and  still  count  the  fls- 
oal  year  as  beginning  an  January 
first,  and  ending  December  thirty- 
fisst*  We  have  followed  the  leaned 
oounsel  for  the  relator  in  his  brief 
but  we  see  no  reason  to  question  the 
soundness  of  the  decision  in  Wilson 
v,  Knox  County,  sppra,  or  in  State 
ex  rel  v*  Appleby,  supra,  to  the 
same  affect*  Upon  a review  of  the 
whole  subject,  we  again  conclude 
that  the  fiscal  year  for  the  oounty 
as  well  as  the  State,  begins  Jan- 
uary first,  and  ends  Deo ember  thirty- 
first." 

Distinguishing  between  'aaaesanent*  and  'levies* 
as  related  to  taxation,  Cooley  an  Taxation,  Vol*  3,  at  page  2114, 
section  1044,  Fourth  Edition,  saidt 

"The  word  'assessment',  as  used 
in  the  decisions  and  statutes, 
has  various  meanings*  Properly 
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•peaking  it  does  not  include  the 
levy  of  taxes  although  a emetines 
the  words  'assess' , 'assessed', 
or  ’aasossnent'  aro  used  in  a 
statute  as  inoluding  both  the 
levy  and  the  asses  ament#  An  4 
essossnent,  atriotly  speaking, 
is  an  official  estimato  of  the 
sums  which  aro  to  oonstitute  the 
basis  of  an  apportionment  of  a 
tax  botween  the  individual  sub j eats 
of  taxation  within  the  district* 

It  does  not,  thorofore,  of  Itself 
lay  the  oharge  upon  either  porson 
or  property,  but  it  is  a step  pre- 
liminary thereto,  and  whioh  is 
essential  to  the  apportionment* 

As  the  -word  is  more  oommonly  em- 
ployed, an  assessment  oonsists  in 
the  two  processes  of  listing  tho 
persons,  property,  oto*,  to  be 
taxed,  and  of  estimating  the  sums 
whioh  are  to  be  the  guide  in  an 
apportionment  of  the  tax  between 
than*  Vfhsn  this  listing  and  esti- 
mate ore  completed  in  suoh  form  as 
tho  law  may  have  prescribed,  nothing 
remains  to  be  done,  in  order  to  de- 
termine the  individual  liability, 
but  the  more  arithmetical  process 
of  dividing  tho  sum  to  be  raised 
among  the  several  subjects  of  tax- 
ation, in  proportion  to  tho  amounts 
whioh  they  aro  respectively  assessed* 
Sccetimes  the  word  'assessment*  is 
used  as  implying  the  completed  tax 
list)  that  is  to  say,  the  list  of 
persons  or  property  to  be  taxed, 
with  the  estimates  with  whioh  they 
are  chargeable,  and  the  tax  duly 
apportioned  and  extended  upon  itj 
3ut  this  employment  of  the  word 
is  unusual  exoept  in  the  oases  in 
which  the  levy  is  apportioned  by 
benefits | and  in  those  oases  the 
set  of  determining  the  amount  of  the 
benefita  is  of  itself*  under  mott 
statutes,  a determination  of  the 
individual  liability,  and  the  re- 
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ault  only  needs  to  be  entered  upon 
the  roll  list  to  couplets  the  levy* 

Assessment  proper  inoludes  valuation 
but  valuation  alone  Is  not  the  assess- 
ment but  instead  only  its  most  impor- 
tant element." 

And  in  seotion  1045  of  the  seme  treatise*  it  is 

further  saidi 


"An  assessment*  when  taxes  are  to 
be  levied  upon  a valuation*  is 
obviously  indispensable  • It  is 
required  as  the  first  step  in  ths 
proceedings  against  individual 
subjects  of  taxation*  and  is  the 
foundation  of  all  whieh  follow  it* 

Without  an  assessment  they  have 
no  support*  and  are  nullities* 

The  assessment  is*  therefore*  the 
most  important  of  all  the  pro- 
ceedings in  taxation*  and  the  pro- 
visions to  insure  Its  accomplishing 
ita  office  are  commonly  very  full 
and  particular.  If  there  is  no 
valid  assessment*  a tax  sale  of 
lands  is  a nullity,  A want  of 
assessment  is  not  a mere  irregularity 
remedied  by  a ourative  statute," 

Hfe  reach  the  conolusion  that  idiere  assessment 
valuations  on  property  are  fixed  by  the  assessor  in  one  year* 
and  the  levy  of  the  tax  rate  and  the  tax  thereunder  oolleotible 
in  the  next  subsequent  yes r,  then  the  revenue  and  lnoame  is 
'provided  for',  within  the  meaning  of  the  constitutional  pro- 
vision abovs  quoted*  in  the  latter  year, 

(d)  Can  the  inoome  and  revenue  provided  for  in  the 

year  1956  be  used  to  pay  obligations  of  the  county  aoorulng 
and  maturing  and  being  due  and  payablo  in  the  year  1954? 

In  Book  v,  arl  87  Uo,  246*  252*  dealing  with 
this  question  the  court  saidt 

"The  evident  purpose  of  the  fram- 
ere  of  the  constitution  and  the 
people  who  adopted  it  was  to  abol- 
ish* in  the  administration  of  county 
and  municipal  government*  the  oredit 
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system  end  establish  the  oash 
system  by  Uniting  the  amount 
of  tax  whioh  might  be  imposed 
by  a county  for  county  purposes, 
and  1 ini ting  the  expenditures  in 
any  given  year  to  the  or -.aunt  of” 
r avenue  w’ToWaoh  tax  would 
fcrlng  Into  the  treasury  for  that 
year.  Section  12,  supra,'  Ts  clear 
end  explicit  on  this  point#  Under 
this  seetioathe  county  court  might 
anticipate  the  revenue  collected, 
and  to  be  collected,  for  any  given 
year,  and  contract  debts  for  or- 
dinary current  expenses,  which 
would  be  binding  cn  the  county  to 
the  oxtent  of  the  revenue  provided 
for  that  year,  but  not  in  excess 

zrirr^  — 

Koto  from  the  above  docioion  that  the  revenue  may  be 
anticipated  only  for  the  year  in  which  the  rovenue  or  inoome  is 
provided  for# 

In  Andrew  County  ex  rol#  v#  Scholl  155  Ho#  31,  the 
Supreme  Court  had  the  some  question,  in  principle,  under  discussion# 
At  page  59  of  the  opinion  it  is  3aidt 

"It  is  indisputable,  however,  from 
the  foots  disolosed  by  the  record, 
that  the  warrants  aro  for  past  in- 
debtedness, and  not  indebtedness 
for  the  currant  year  in  which  they 
wero  presented  for  payment#  A fund 
to  pay  such  indebtedness  can  only 
be  raised  by  compliance  with  sec- 
tion 7654,  Revised  Statutes,  and  in 
obedienoe  to  an  order  of  the  circuit 
court  of  the  county  as  provided 
thereby,  directing  the  county  court 
of  the  oounty  to  make  a levy  for 
that  special  purpose#  Or  in  case 
of  an  excess  of  funds  in  the  treas- 
ury over  and  above  a sufficient 
amount  to  pay  the  current  expenses 
of  the  oounty  for  any  given  year, 
then  sueh  excess  may  be  applied  to 
the  payment  of  valid  warrants  out- 
standing, in  the  order  in  whioh 
they  may  be  presented  for  payment, 
as  provided  by  seotion  316  o,  Revised 
Statutes#" 
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In  Sai  lroad  v.  Thornton  162  Mo*  670#  county 
warrants  Issued  in  1893#  1894  and  1896  were  presented  by  the 
railroad  company  in  tender  of  payment  for  the  taxes  levied 
against  the  railroad  ocmpany  for  the  year  1896*  Discussing 
prior  decisions  of  the  court#  at  page  674  it  was  said» 

"It  was  also  pointed  out  in 
Payne's  oase  that  it  was  de- 
cided in  oohell's  oase#  thatt 
•County  warrants  for  oast  in- 
debtedness# though  valid#  can 
not  be  paid  from  the  revenue 
provided  for  current  expenses# 
until  all  warrants#  drawn  for 
expenses  of  the  your  for  whloh 
the  taxes  were  levled#  Tiave  Voun 
paidT1  It"Ts“nlso  a foot  that 
the  prior  oases  and  the  statu- 
tory provisions  relied  on  by  the 
plaintiff#  were  fully  considered 
In  Schellts  oase*  The  result 
reached  in  the  Payne  case  was  not 
hastily  or  ill  advisedly  arrived 
at*  but  was  the  logioal  effect  of 
a gradually  developed  understand- 
ing and  apnr eolation  of  the  true 
meaning  of  the  provision  of  the 
Constitution  quoted* " 

Analyzing  the  meaning  of  the  constitutional 
provision  undsr  construction*  the  court  at  page  576  of  the 
opinion  further  said i 

"Under  these  provisions  of  the 
Constitution  warrants  may  be 
Issued  to  the  extent  of  the 
revenue  provlae<l'  for  ~EKb  year 
In  which  such  warrants  were 
Issued*  un'd'  the  warrants  so 
issued  saoh  year  oust  ue  paid 
out  of  the'  revenue  provldtrj 
and  oolleotad  f'or~tnat  year* 
if  "the  revenue  collected  #or 
any  year  for  any  reason  does  not 
equal  the  revenue  provided  for 
that  year  and  hence  is  not  suf- 
ficient to  meet  the  warrants 


Honorable  W,  L,  Jameson 


16- 


12-12-34 


issued  for  that  year,  the  deficit 
thus  caused  oan  not  be  made  good 
out  of  the  revenue  provT'decf  and 
collected  for  any  other  year  un- 

hi  iivrhr^a^trigkfe~^r~ 

detits  oontraoted  for  suoh  other 
year  have  teen  paid,  or  in  other 
words*  only  the  surplus  of  reve- 
nues col looted  for  any  one  year 
oan  be  applied  to  the  deficit  of 
any  other  year.  Thus  each  year’s 
revenue  is  made  applicable,  first, 
to  the  payment  of  the  debts  of 
that  year,  and  seoondly,  if  there 
is  a surplus  any  year  it  may  be 
applied  on  the  debts  of  a previous 
year.  The  intended  effeot  of  all 
which  is  to  abolish  the  oredit 
system  and  to  establish  a cash 
system  in  public  business.  If 
this  rule  results  in  any  county 
not  having  money  enough  to  pay 
as  it  goes  or  to  run  its  govern- 
mental affairs,  the  remedy  is  not 
with  the  oourts,  ’laving  reached 
this  understanding  of  the  meaning 
of  theCcustitution  it  follows, 
without  the  neoessity  of  any  analytical 
examination  or  comparison  of  statutes 
or  prior  decisions,  that  all  statutes 
or  decisions  providing  or  holding  a 
contrary  rule  must  give  way," 

In  the  case  of  Trask  v,  Livingston  County  210 
Uo.  582,  the  Supreme  Court  had  under  consideration  the  question 
of  the  right  of  the  defendant  to  pay  an  obligation  incurred  in 
1889  out  of  the  revenue  of  1890,  The  court  quotes  with  ap- 
proval from  Jook  v,  Earl,  Discussing  the  right  to  make  pay- 
ment of  an  1889  obligation  out  of  1890  revenue,  the  court  at 
page  899  of  the  opinion  saidt 

"The  record  shows  that  the  oounty 
court  on  the  6th  of  September,  1889, 
made  an  appropriation  to  pay  for 
ths  building  of  the  bridges,  Kow, 
out  of  what  revenue  was  it  author- 
ised to  make  this  appropriation, 
that  of  1889  or  that  of  1890? 


Honorable  ft.  £•  Jameson 


-17-  December  12,  1934 


we  think  the  Constitution  answers 
this  question:  they  oould  only 
make  it  out  of  the  revenui  of  1889. 
and  in  this  particular  oase  this 
conclusion  is  reinforced  by  the 
fact  that  the  bridges  contracted 
for  were  to  be  completed  in  the 
year  1889,  and  as  tne  obligation 
was  completed  in  the  year  1889, 
and  as  the  obligation  was  incurred 
in  1889  and  the  bridges  were  to  be 
built  in  that  year  and  the  appro- 
priation was  made  in  that  year,  we 
think  there  oan  be  no  escape  from 
the  conclusion  that  tne  indebted- 
ness thereby  oreated  was  a charge 
against  the  revenues  provided  for 
the  year  1889.  and  not 
oi1  1890.  clearly  tie  county 
was  n&t  aut]j£rlz_efl  t&  wrpp/^t fl 
revenues  which  were  ie.  be  derived 

Zim  in  iiis.  aut  UMiT 

which  such  taxes  had  never  been 
as8e88edr  levied  or  collected. 
While  the  county  court  may  any 
one  year  draw  warrants,  after  tne 
revenue  has  been  provided  hnd 


tng.  yevgmea 

county  court 


been  said  in  regard  to  the  force 
and  effect  of  section  12  of  artiole 
10  of  the  Constitution  to  the  effect 
that  its  purpose  was  to  put  counties 
upon  a oash  system  instead  of  the 
old  credit  plan,  has  been  made  in 
vain. 


In  our  opinion,  the  bridge  warrants 
offered  and  read  in  evidence  were, 
if  valid  at  all,  chargeable  against 
the  revenues  of  said  oounty  for  1889,  and 
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we  think  should  be  deducted  from 
the  total  amount  of  warrants  is- 
sued in  1890,  and  this  being  so 
the  plaintiff’s  warrants  were  a 
legal  and  valid  cnarge  for  the 
current  expenses  of  the  said  county 
for  tne  year  1890  and  the  judgment 
of  the  oircuit  court  awarding  plain- 
tiff judgment  therefor  was  correct 
and  is  affirmed." 

We  think  it  is  'too  plain  for  argument  that 
the  Constitution  forbids  the  payment  of  obligations  incur- 
red by  a county  in  1934  out  of  income  and  revenue  provided 
for  such  county  in  the  year  1936*  and  that  i n so  far  as 
section  14,  Laws  of  Missouri  1933,  page  348,  undertakes  to 
authorize  the  payment  of  county  obligations  becoming  due 
and  payable  in  one  year  out  of  revenue  and  income  provided 
for  in  a subsequent  year,  suoh  part  of  seotion  14  violates 
section  13.  of  article  10  of  the  Constitution  of  the  State 
of  Missouri,  and  in  that  respect  is  void. 

What  we  have  said  in  the  foregoing  conclusion 
is  upon  the  assumption  that  the  revenue  and  income  provided 
for  in  Jasper  County  in  the  year  1935  will  be  sufficient 
only  to  pay  the  obligations  of  the  county  accruing  or  be- 
coming due  in  the  year  1935. 

What  we  have  said  herein  applies  to  eaoh 
and  every  county  in  the  State,  and  the  City  of  St.  Louis, 

3. 


Answering  further  your  inquiry,  viz: 

Will  we  be  justified,  under  the  law,  in  re- 
turning to  Jasper  County  patients  in  this  institution 
for  which  they  so  far  have  failed  to  payT 

We  have  pointed  out  above  that  the  several 
county  courts  of  the  state  have  power  to  send  to  a state 
hospital  their  insane  poor  and  that  the  sending  county 
shall  pay  semi-annually,  in  cash,  in  advance,  such  sums 
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for  the  support  and  maintenance  of  their  insane  poor  as 
the  Board  of  Managers  may  deem  necessary,  not  exceeding 
$18*00  per  month  for  each  patient  and  in  addition  there- 
to other  neoessary  costs. 

In  32  C.  J.  686,  Section  373,  it  is  stated: 

"The  liability  for  supporting 
insane  persons  may  be,  and  often 
i 8 , imposed  by  statute  upon  various 
public  authorities  upon  certain 
conditions.  This  liability  being 
statutory,  the  particular  public 
authorities  can  be  held  liable  in 
no  case,  and  in  no  other  manner, 
except  as  prescribed  by  statute.  * 

The  validity  of  Section  8636,  above  referred 
to,  in  reference  to  the  lla^lity  of  counties  for  the  keep 
of  their  insane  poor,  has  been  upheld  by  the  Supreme  Court 
of  this  state.  In  State  ex  rel.  Yamell  v.  The  Cole  County 
Court  80  Mo.  80, "84,  the  Supreme  Court  of  this  state  said: 

"We  think  it  apparent  from  the  above 
statutory  provisions  and  the  general 
law  regulating  asylums,  * • • *that 
it  was  the  intention  of  the  legis- 
lature to  cast  the  burden  of  support- 
ing the  insane  poor  upon  eaoh  county 
wnere  such  insane  poor  have  acquired 
a residence  or  settlement.*  * * * " 

We  are  unable  to  find  any  decision  of  any 
court  on  facts  similar  to  those  submitted  by  you.  If  the 
county  court  is  required  to  pay  in  advance  for  the  keep  of 
its  insane  poor,  then  undoubtedly  the  Board  of  Managers  of 
a state  eleemosynary  institution  would  have  the  right  to 
refuse  to  receive  a patient  where  the  county  oourt  has  not 
complied  with  its  statutory  duty.  If  tne  Board  of  Managers 
of  the  state  eleemosynary  institutions  was  compelled  to 
retain  patients  when  counties  refuse  to  comply  with  their 
statutory  duty  of  paying,  in  advance,  in  cash,  semi-annually, 
then  it  might  and  logically  would  result  that  suoh  state 
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Institution  could  not  be  maintained  for  the  keep  and  care 
of  tne  insane  persons  from  the  counties  who  were  willing 
to  and  did  pay  for  the  keep  of  such  patients,  according 
to  the  requirements  of  the  statutes.  While  the  solici- 
tude for  the  helpless  insane  is  naturally  great,  yet,  so 
far  as  the  Board  of  Manager s of  the  state  eleemosynary 
institutions  is  concerned,  it  is  to  operate  such  insti- 
tutions according  to  the  mandates  of  tne  statutes  and 
with  a due  regard  for  all  persons  whom  such  institutions 
were  intended  to  serve. 

We  are  of  the  opinion  that  the  Board  of 
Managers  of  the  state  eleemosynary  institutions  has  the 
right  to  return  to  the  custody  of  the  respective  counties 
such  county  patients  where  payments  for  their  keep  or 
other  expenses,  as  provided  by  Section  8636  Revised  Stat- 
utes Missouri  1929,  have  not  been  made  by  the  respective 
counties  from  which  such  payments  were  due. 

The  above,  of  course,  does  not  apply  to 
insane  persons  transferred  from  penal  institutions  to 
state  eleemosynary  institutions  on  order  of  the  Governor. 


Yours  very  truly. 


GILBERT  LAMB 

Assistant  Attorney  General 


approved: 


roTYcTcIWriTk — 
Attorney  General. 
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ELEEMOSYNARY  INSTITUTIONS:  ACCOUNT  - CITY  HOSPITALS: 


St.  Louis  City  Sanitarium  en- 
titled to  be  paid  according  to 
the  provisions  of  Laws  of  Mis- 
sourl  1951 , page  221. 


December  15,  1934 


Honorable  W.  E.  Jameson 
President  board  of  Managers 
Eleemosynary  Institutions 
Jefferson  City 
Mlssou rl 


Dear  Mr*  Jameson: 


Receipt  of  your  letter  dated  December  10, 
1934  Is  acknowledged.  Your  letter  follows: 

" I inclose  you  herewith  claim 
presented  to  the  board  of  Mana- 
gers of  the  Eleemosynary  Insti- 
tutions by  the  City  Sanitarium 
of  St. Louis* 

I would  be  very  glad  If  you  would 
give  this  claim  your  consideration 
and  let  me  have  your  official  opinion 
In  regard  to  same,  and  oblige*” 


You  do  not  point  out  In  what  respect  you 
question  the  propriety  of  the  account  mentioned  In  you r 
letter.  factions  1,  2 and  3,  Laws  of  Missouri  1931,  page 
221,  read  as  follows: 

"Lection  1* 

Any  county  or  city  In  this  state,  which 
shall  maintain  from  public  funds  a 
hospital  for  the  care, detent Ion  or 
treatment  of  the  Insane,  which  hospi- 
tal Is  properly  equipped  as  to  faci- 
lities,staff  and  personnel,  shall 
be  entitled  to  $8*00  per  month  per 
patient,  upon  proper  report  filed 


Honorable  W.  E.  Jameson 


2< 


December  15,1934 


and  sworn  to  by  superintendent  or 
surgeon  In  chief  of  such  hospital 
for  the  Insane, when  such  proper 
report  Is  filed  with  the  state 
eleemosynary  board.  Such  reports 
shall  be  filed  quarterly  and  shall 
show  name,  address  and  other  neces- 
sary data  so  as  to  properly  Identify 
and  authenticate  the  patients  of 
such  Insane  Institution* 

See t Ion  2* 

The  state  eleemosynary  board  of 
dlasourl  shall  have  authority  to 
examine  by  proper  medical  author- 
ities any  and  all  such  Institutions 
for  the  Insane,  so  as  to  determine 
If  said  hospital  Is  efficiently 
equipped  and  If  said  list  as  filed 
by  the  superintendent  Is  correct 
and  authentic  and  shall  have  power 
to  make  suggestions  where  they  find  con- 
diti  one  which  need  correction  or 
Improvement* 

Section  3. 

Upon  receipt  of  sworn  statement  of  the 
superintendent  or  surgeon  chief  of  such 
hospitals  for  the  Insane, state  treasurer 
shall  pay  over  to  the  county  treasurer 
or  city  treasurer  or  any  county  or  city 
containing  such  hospital  for  the  insane, 
the  sum  of  $6*00  per  month  per  patient 
out  of  the  general  revenue  funds  of  the 
state  or  any  other  funds  which  may  be 
provided  or  set  aside  for  this  purpose  •" 


As  assume  that  the  St*  Louis  City  Sanitarium 
referred  to  In  the  stated  account.  Is  a city  hospital  main- 
tained from  public  fxinds  for  the  care,  detection  or  treat- 
ment of  the  Insane  and  Is  properly  equipped  as  to  facilities, 
staff  and  personnel  and  comes  within  the  provisions  of  the 
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sections  above  mentioned,  and  that  the  account  presented 
accrued  on  or  subsequent  to  July  1,  1933,  and.  If  so,  and 
if  the  account  is  correct  as  to  the  persons  oared  for  and 
the  dates  of  their  care,  we  see  no  reason  why  the  St .Louis 
City  Sanitarium  is  not  entitled  to  receive  §8.00  per  month 
per  patient  out  of  the  general  revenue  funds  of  the  State 
or  any  other  fxinds  which  may  be  provided  or  set  aside  for 
that  purpose. 


Yours  very  truly. 


GILBERT  LA  Mo 

Assistant  Attorney  General 


approved* 


ROY  tfcXiWftJfc* — 

Attorney  General. 


GLs  LC 


JUSORg.  P<i  IftHT  it: 


. ffect  of  bounty  Budget  Law  of  1333  (*•»»  °r  1-333 • 
page  34U)  upon  statute*  regulating  pay  of  jurora  (R. 
Mo.  13^3,  .aotlocs  07b 3,  Ci7b7. 


t 


February  3,  H34. 


unorabiu  Alvin  ii,  /'uarg^  .&a^yor, 
roeeeutla*  -ttorecy  ■ arras  rourty, 
erro  ^ “»  leeourl. 


ar  tr j 


a letter  baa  baa.,  receive  from  you  uncar  <iata  cf  ea*-»brr  , 

1)33  a.  nvataiu*  a raquaet  fcr  an  oplnier , a an  letter  tain'  la  the 
f wlloulii.  imn aa: 

" aolia as  07^t  *>7fcb  ami  0767  a.  U.  '-c.  1323  provide  that 
U»  Cler*  of  the  Ciro  It  <\urt  » .all  leave  aorip  for  the 
payment  of  jurora  a no  t.-.et  t:.«  treasurer  a all  pay  aw* 

whan  presented. 


Cur  lreult  . art  will  ba  in  aaaaion  ou  Januar.  o,  1334 
unu  no  d-'ubt  will  a dj  urr.  by  the  l^tli  of  January,  1334* 

i.bor  aaatiox.  a of  the  Leva  I333  page  34!?  the  trooper  een- 
bwt  pay  any  warrant  until  the  budget  uaa  be«*  approved  by 
tfca  cunt.  -art  and  the  tata  '•uditor,  tola  will  not  ba 
aone  until  after  tha  February  far*  of  tne  County  Court,  aria: 

•ill  ■'-ar  that  tha  ounty  raaaurar  eanrot  pay  any  *«rrant 
until  probabl  in  Laura:., 

Under  tr a laa  9'ji  tha  Ciroult  Clark  laaua  t:\o  aorip  ard  if 
»o  om.  tno  treasurer  legally  pay  acuM.” 

1. 

uib  i l’^i  ?an.^  \ r 

3arlaa<l  vatu  tan  of  leeourl  IJi')  action  iyfrj  ehi  ah  foliaaa  tha 
etetut*  relatin''  to  ocowafisntlon  of  jurora,  provldea  as  olio we: 

* ee.  i>7V>j.  or  ip  to  laaua  oa  danano  of  Juror.—  upon  tha 

aanainU  of  avaa>  Juror,  t:.e  alar-  a all  give  him  a aar&p,  veri- 
fied Of  bl*  official  signature,  ahoaln:  to#  naauint  a hi  eh  suob 
Juror  la  entitled  to  receive  cut  of  tnc  oounty  treasury . 

and  evlead  1 tatutoa  of  laa-.uri  1V%  oat- lor.  u^b/t  p:*ovlde*  aa  followa: 

*e.  v>7o7.  Jtt.  y aerip,  10a  puiu— f.-r  a -at  debt*  resolvable.— 
~ha  tran  rar  of  the  oounty  |r  *reb.  required,  upon  tha 
pram*  tatlon  to  him  o ’ any  neripa  given  b.  tha  dark  q fores® la, 

U>  pay  tba  earns  out  of  any  seaev  In  tha  treaawr..  appropriated 

fer  aaunty  expenses,  in  tha  aana  na  r.nar  and  aubjaot  Vo  the 

mm  v rulaa  an  county  arrmta;  s~.d  said  aerip  snail  ba  resolved 
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Fo'aruar:  9,  1934 


by  the  s.erifr,  collector  or  other  proper  officer  In 

the  pey»r>  t ct  aa./  debt  due  t .e  county.  •• 

5x*  or  arae ter i sties  of  the  "eerlp**  referred  to  in  the  above  statutes 
ehoa  It  to  be  similar  to  a warrant.  -action  &’[(»')  »ayu  that  sues  aerip  snel  1 
ahem  on  lte  faee  the  'court  ahi-h  it  entitles  its  holder  to  reeelve  out  of 
the  County  reasury,  and  action  J7*>7  req  ires  toe  treeeurer  of  the  county 
t<  pay  out  a ch  aaount  upon  presents!  ior.  and  requires  ether  county  off  la  Sale 
to  aeoept  it  in  payment  for  any  debt  due  to  tbe  eounty.  he  last  feature 
rafarrad  to  anoae  that  at  t.e  time  it  ia  rraaa:  te  it  suet  b « an  obligation 
of  tie  oount.  to  pay,  in  the  a tore  of  an  asknoaledesa.t  cf  1-  ebtadneas  ao 
th-.t  it  would  net  secs*  to  differ  materially  fret,  a warrant.  It  night  b« 
observed  that  the  previsions  of  these  tec  section.'  of  t..«  statute  allow  no 
Oyitl oa  to  the.  official1}  of  the  aount  ir  that  action  provides  t-et 

the  Clerk  "shall  glee  the  Juror  a aerip  upou  derannd  end  eetion  o7J7  provides 
that  the  treas  urer  "is  hereb  re\j.  irei,  upon  the  presentation  to  him  of  any 
bo  lpa"  to  make  neynent  thereof. 


II. 

l£l  ,:r.  • 

■ ="  ■ ' -r.  ..■!  .. 

(A)  the  County  jud.:et  Lao  unacted  ee  Lnve  of  1953*  - 34°*  daala 

In  lta  first  clgot  sections  with  counties  rvin-  e population  of  ^0,000 
lnhabltanta  or  leoe  ( cation  1)  and  it  p-ovidea  a general  achone  whereby 
aaer  eounty  included  must  drea  a written  estimate  of  expenditures  end  re- 
aaipta  far  the  calendar  year  a le  oust  bt  approval  by  tea  'aunty  ourt 

at  Its  ret  Inf  yebrunr . term,  eat- r*c  an  the  record  of  such  ourt  and  a 
certified  oopy  thereof  fileo  «lth  tne  vuaxy  rreaaurar  and  the  ;tete  .auditor 
(eetion  tt).  TIM  county  midget  Law  lnaludea  the  pay  of  jurors  (^eetion 

(B)  /s  to  the  piyaetit  of  any  aerip  which  might  be  issued  to 
Jurors,  eetion  0 of  the  County  ikidget  haw  provides  in  pert  as  follaaoi 

".he  county  treasurer  • all  not  pay  nor  cater  protest  on  any 
warrant  fur  the  aurr»  t year  until  aue.t  budget  estimate  shall 
have  been  so  filed.  (Thle  a.iall  not  apply  to  currant*  lsw- 
fully  leeued  far  Accounts  due  fur  prior  year,  lawfully  pay- 
able out  of  funds  for  prior  years  on  hand).  If  sny  county 
treasurer  stall  pay  or  entar  Tor  pretest  any  warrant  before 
the  budget  estimate  snail  have  base  filed,  as  by  this  aat 
provided,  be  . ha 11  be  liable  on  his  official  bond  for  uoh 
eat.  Inched Lately  upon  receipt  of  the  estimated  budget  the 
state  auditor  shall  send  to  tbe  eounty  clerk  hi  receipt  there- 
for by  registered  stall.  * 

It  is  apparent  that  the  peart  of  the  ‘©unty  budget  Law  Just  quoted  Is  incon- 
al stent  and  in  eoafltst  with  a.  ft*  Ha.  1929*  seat ion  07^7  insofar  as  the 
latter  statute  requires  pa>aant  of  aerip  issued  to  Jurors  by  the  bounty  re ecu rot 
upon  demand,  if  nuch  sorip  1 prase  1 ted  berara  the  filing  of  tbe  budget  sati- 
nets, and  sines  the  County  budget  law  is  tbe  acre  reee..t  of  the  twe  statutes 
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it  JMiot  repeal  octlon  07b  7 la*of*r  a*  t 1 latter  taction  requires  payment 
of  xerii.<  issued  te  Jurors  »her*  au.-»h  serip  is  ream-tau  for  pajaent  prior 
to  t « filing  of  the  budget  estimate.  it  Might  bo  observed  at  tela  point 
th-  t Xhm  ui«  cf  the  word  •’earrnnf’  in  ectioi.  6 of  tae  ouaty  judgct  Laa 
ecatld  seen  to  cover  aari,)  iaauod  to  Jurors  for  too  reeac  a teat  practically 
and  in  legal  offset  th®  two  era  substantially  idaotieal  as  aaa  sot  out  In 
I(  supra,  for  the  reason  that  the  pay  of  jurors  ia  to  bo  included  in  tie 
budget  aatiaate,  and  for  the  farther  rsooc that  action  j/ oj  pro  Tide# 
that  eorlp  of  Jurora  ia  to  be  paid  "in  the  sane  tmntnr  and  subject  to  th* 
sane  rules  oe  ooui.t  warrants,  • 

(C)  &s  to  the  ia-uar.oe  of  serip  for  tho  ;«yacnt  of  Jurora  action 
u of  tho  ’ounty  -udget  T«w  provides  in  ^art  as  follows 

a air  order  of  the  county  court  of  any  bounty  author!  sing  and/or 
dir acting  tha  isauoioa  of  any  warrant  oontrery  to  any  provision 
of  this  aot  hall  ba  void  and  of  no  binding  force  or  offset ; and 
any  oounty  clerk,  county  treasurer,  or  other  iff  leer,  part  lelpetln. 
in  tha  iesuanee  or  payment  of  any  such  warrant  shall  ba  liabla 
therefor  upon  his  official  bond." 

No  positive  prohibition  hae  been  found  in  tne  statute  against  raerely 
iaauinn  a warrant  before  the  filing  of  tha  budget  est taste,  however,  aiuee 
jury  pay  (which  by  statute  must  aaan  serip  issued  te  Jurors)  is  eitnlB  tne 
county  tRidgot  .aw  and  must  be  included  in  tha  aatiaate  to  ba  filed  (ideation 
•))  «uu‘  nines  that  part  of  cation  0 Just  quoted  eiearly  indiaatas  t.iat  there 
a-  uld  be  issuaneaa  of  earranta  wMea  »ould  involve  te  persons  participating 
In  such  issuaneaa  in  liability  on  their  bonds,  slid  sir.oa  the  only  assibis 
kiuoo  of  issuaneas  ehioh  night  be  referred  to  in  aueb  liability  prevision 
would  b®  lesueaes  for  itaas  not  included  In  the  budget  eat  lasts,  alt. or 
because  aueh  estimate  die  not  include  th<  x when  filed  and  approved,  or  be- 
aausa  tha  budget  aatiaate  itaalf  had  net  yet  bean  fil'd  and  appro sad.  In 
view  of  the  personal  liability  upon  tne  off io lnle  participating  in  sucb 
l.i ocei .so  wa  should  not  bo  willing  to  advise  the  Clreult  Clerk  to  issue  any 
oarl p for  tho  pe.aont  of  Jurors  before  the  filing  end  approval  of  a budget 
ee  Hants  providing  for  scab  payments  a ad,  therefore,  the  part  of  set ion  4 
of  tee  Ounty  <u«iget  isw  Just  quoted  repeals  action  sjjoj  aa  to  demands  of  a 
juror  upon  tha  Circuit  dark  for  the  iesuanee  of  serip  wisn  *ucn  demands  era 
made  before  tha  filing  sod  ip  ruval  of  vne  tuaget  eat  ism  te  for  teat  year. 

it  is  cur  opinion  that  tha  Circuit  .lark  of  a county  containing  uot 
over  50,000  inhabitants  is  under  00  euty  to  issue  serip  for  tea  payment  cf 
Jurors  .rior  to  the  filing  a. -6  approval  of  the  Oounty  midget  Law  of.  that  county 
for  tha  currant  year,  tl*at  suab  Clreult  Clerr  aig.t  be  li  able  an  bis  bond  for 
ueh  issca  ee,  ant  thut  the  treasurer  of  u»-h  county  would  be  llublt  on  hla 
bond  for  pa, ini  cat  of  tha  County  Treasury  any  such  serip  before  tha  filing 
and  Approval  cf  the  budget  estlsiete  of  hi  . county  for  such  current  year,  a<d 
that  any  statute  presiding  te  t a eontrsry,  find  especially  «.  ...  Me.  13^3, 
eat  ions  6763  and  <J7<>7  are  repealed  te  th#  extent  t at  they  are  in  eonflict, 
w'eiob  wans  that  eat  ions  0765  « d 0767  are  repealed  insofar  a a they  inpeea  duties 
of  leauanod  and  payaer.t  of  eorlp  tc  Jurora  prior  to  the  flllnrr  aud  «p  roval 
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of  WOO budget  estloato  although  such  statute  *ould  r«sa*in  offootlvo  from 
SUOIt  filin*  «n*  approval  ur.til  the  and  cf  such  calendar^  or. 


Tours  very  truly. 


s.p:KOVSD: 


ASJl  <fANT  ATT  Hfl.  Q.  '*  it  L* 


ATTC’-  : •'  3 JRAJU 


mmm  wm± 


RSLATINO  TO  THX  SALI  OT  MERCHANDISE  BT 
THOOlCma  AM  PUBLIO  AUOTIOE. 


■>, 

e* 


haroh  IQ,  1934. 
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Jo £»••  IgftrdWIUre  G'-J3k;itixy 

Oiaegow,  Missouri. 


Duajt  ntri 


Tula  department  la  la  receipt  of  yiw  let* 
tex  dated  f'aUruary  32,  1334,  «&*wtn  you  state  &#  fol- 
io vet 


"There  is  a new  kind  of  oo»;  etltlon  eprung 
up  lately  In  thle  section,  and  X understand 
it  Is  pretty  general  throughout  the  state. 

■Truck  l ads  of  mirohandioe  are  being 
brought  to  our  a e»lry  fare  sales  end  sold 
at  auction;  .eurtiea  wu>  are  operating 
thle  kind  of  business  are  telling  the  farmers 
that  thle  aerchandia*  Is  goods  left  on  bund 
at  railroad  freight  depute,  and  they  are 
obtaining  It  from  the  railway  company. 

•After  the  f turner*  a eaie  le  finished  they 
«%4.oy  the  auctioneer  to  4o  their  telling, 
the  ltewa  offered  consist  of  a general  run 
of  items,  suuh  as  found  in  hardsars  stores, 
groeexy  stores,  harness  ate. 

•«o»ld  you  please  advise  if  there  is  a rul- 
ing against  this  practice  to  protect  us 
against  this  hind  of  eospetitlon,  if  not, 
c>uld  there  be  one  fornedT* 


fraction  10103,  R.  3.  Mo,  1339,  sets  out  the  statu- 
tory definition  of  an  itinerant  vsndar  in  the  following 
languages 
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"The  words  'itinerant  vendor,1  for  the 
purposes  of  this  article,  shall  mean  and 
include  all  persons,  both  principal  and 
agents,  who  engage  in,  or  conduct,  in 
this  state,  either  in  one  locality  or  in 
traveling  from  place  to  place,  a tempora- 
ry or  transient  business  of  selling  goods, 
ware 8 and  merchandise  with  the  Intention 
of  continuing  in  such  business  in  any  one 
place  for  a period  of  not  more  than  one 
hundred  and  twenty  days,  and  who,  for  the 
purpose  of  carrying  on  suoh  business,  hire, 
lease  or  occupy,  either  in  whole  or  in 
part,  a room,  building,  or  other  structure, 
for  the  exhibition  and  sale  of  such  goods, 
wares  and  aeroh&ndise.  The  provisions  of 
this  article  shall  not  apply  to  sales  made 
to  dealers  by  commercial  travelers  or  selling 
agents  in  the  usual  eourse  of  business,  nor 
to  bona  fide  sale#  of  goods,  wares  and  mer- 
o handies  by  sample  for  future  delivery,  nor 
to  hawkers  on  the  streets  or  peddlers  from 
vehicles,  nor  to  any  sals  of  goods,  wares 
or  merchandise  on  the  grounds  of  any  agri- 
cultural soolety  during  the  continuance  of 
any  annua]  fair  held  by  suoh  society." 


lection  10104,  R.  3.  Mo.  1939,  sets  out  the  state- 
ment required  of  "itinerant  vendor”  before  he  may  procure 
a state  license  and  reads  as  follows: 

"An  itinerant  vendor  shall  not  advertise, 
represent  or  hold  forth  a sale  of  goods, 
wares  or  merchandise  as  an  insurance,  bank- 
rupt, insolvent,  assignee,  trustee,  estate, 
exeoutor,  administrator,  receiver,  whole- 
sale, manufacturers'  wholesale,  or  dosing 
out  sals,  or  as  a sale  of  any  goods  damaged 
by  smoke,  firs,  water,  or  otherwise,  unless 
before  so  doing  hs  shall  stats,  under  oath, 
to  the  secretary  of  state,  either  in  the 
original  application  for  a state  license, 
or  under  & supplementary  application  sub- 
sequently filed  and  o op led  on  the  license* 
all  the  facts  relating  to  the  reasons  and 
character  of  such  special  sale  so  advertised, 
held  forth,  or  represented.  Including  a 
statement  of  the  names  of  the  persons  from 
whom  the  said  goods  , wares  or  merchandise 
were  obtained,  the  date  of  del ivery  of  the 
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aane  to  the  persons  applying  for  the 
lioense,  the  pl&oe  fron  which  said  goods, 
wares  and  merchandise  were  last  taken, 
and  all  details  necessary  to  exactly  lo- 
cate and  fully  Identify  all  goods,  wares 
and  merchandise  to  be  sold.* 


The  following  Section  10105  of  R.8.  Mo.  1929. 
prow ides  for  the  purchase  of  a State  license  by  an  itinerant 
vender  in  this  language: 


■An  itinerant  vendor,  whether  principal 
or  agent,  before  beginning  business,  shall 
take  out  state  and  local  licenses  In  the 
manner  hereinafter  set  forth,  but  the 
right  of  a municipal  corporation  to  pass 
such  additional  ordinances  relative  to 
itinerant  vendors,  as  may  be  permissible 
under  the  general  law,  or  under  its 
charter,  shall  not  be  af footed.  Every 
itinerant  vendor  desiring  to  do  business 
in  this  state  shall  deposit  with  the  secre- 
tary of  state  the  sum  of  five  hundred  dol- 
lars as  a special  deposit,  and  thereafter, 
upon  application  in  proper  fora,  and  the 
payment  of  a further  sum  of  twenty-five 
dollars,  as  a state  license  fee,  such  secre- 
tary shall  issue  to  him  an  ltlnsrant  vendor* s 
licence,  authorising  him  to  do  business  in 
this  state,  in  conformity  with  the  provisions 
of  this  chapter,  for  one  year  from  the  date 
thereof.  Such  license  shall  set  forth  a 
copy  of  the  epplloatlon  upon  vhioh  it  is 
grafted.  The  license  shall  not  be  transfer- 
able, nor  permit  more  than  one  person  to 
sell  goods  as  an  itinerant  vendor,  either  by 
agent  or  olerk,  or  in  any  other  vray  than  in 
person,  out  any  1 loenasscm&y  have  the  assistance 
of  one  or  more  persons,  who  may  aid  him  in  con- 
ducting his  business,  but  not  act  for  him  or 
without  him.* 


Section  10106,  R.  3.  Mo.  1929,  provides  thsmanner 
in  vhioh  an  application  for  lioense  shall  be  made  and  reads 
as  follvvs: 

■Applications  for  licenses  shall  be  sworn 
to,  shall  disol ose  the  names  and  residences 
of  ths  owners,  or  persons  in  whose  interest 
suoh  business  is  conducted,  to  be  kept  on 
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file  by  the  secretary  of  state,  and  a re- 
cord shall  he  kept  by  hla  of  all  licensee 
Issued  upon  suoh  applications.  All  files 
and  records  of  the  secretary  of  state  sha}} 
be  In  convenient  fora  and  open  for  public 
Inspection.  Before  selling  under  a state 
lloense  an  itinerant  vendor  shall  exhibit 
It  to  the  county  clerk  of  the  county,  license 
col lector,  or  other  authorised  offioer  of 
any  municipal  corporation.  In  vhloh  he  pro- 
poses to  make  sales.  Upon  payment  to  such 
county  clerk,  lloense  oolleotor,  or  other 
authorized  officer  of  any  local  lloense  fee 
prrrided  by  lav  or  ordinances,  and  the  proof 
of  payment  of  all  such  other  license  fees 
legally  chargeable  upon  local  sales,  the 
local  offioer  shall  record  such  state  li- 
cense., indorse  upon  It  the  words  "local 
license  fees  paid,"  and  affix  his  official 
signature,  with  the  date  of  such  indorse- 
ment, for  which  service  a fee  of  |3.00  shall 
be  paid  to  said  officer.  Failure  to  obtain 
proper  indorsement  made  on  the  state  license 
shall  be  subject  to  a like  penalty  as  If  state  ll- 
oense had  not  been  issued." 


3eotlon  10107,  R.  8.  Mo.  1939,  provides  the  manner  - 
in  which  the  law  may  be  enforced  and  reads  as  follows: 


"The  informing  or  prosecuting  officer  of  the 
Counties  and  municipal  corporations  in  this 
state  shall  enforce  the  provlsl*a«  of  this 
law.  and  prosecute  violations  thereof.  Such 
officers  nay  demand  the  production  of  the 
proper  state  license  from  an  itinerant  vendor 
advertising  or  actually  engaged  in  business, 
and  a failure  to  produce  suoh  lleenss  shall  be 
pxima  facie  evidenoe  against  suoh  vendor  that 
ne  has  none." 


Best ion  10110,  R.  3.  Mo.  193S,  provides  for  penalty 
in  falling  to  comply  with  the  preceding  sections  and  reads 
as  follows: 

"Every  itinerant  vendor  who  sells  or  exposes 
for  sale,  at  public  or  private  sale,  any  goods 
wares  or  merchandise  without  state  lieenee  therC- 
for,  • • • • shall  be  guilty  of  a misdemeanor 
and  shall  be  punished  by  a fine  of  not  more  than 
one  thousand  dollars,  nor  less  than  two  hundred 
dollars,  or  by  imprisonment  for  not  more  than 
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•lx  months,  or  Moth.* 


From  the  foregoing,  we  are  of  the  opinion  that 
the  owners  of  such  merchandise  are  * itinerant  vendors* . 
The  f&et  that  the  hardware,  groceries  and  harness  are 
being  sold  at  publlo  auction  by  an  auctioneer  dees  not 
o hangs  their  position,  slnee  the  latter  Is  clearly  act- 
ing as  their  agent. 


We  are  also  of  the  opinion  that  If  there  are  any 
misrepresentations  oy  the  parties  as  to  the  plaoe  and 
manner  in  which  they  arc  obtaining  their  merchandise, 
such  statement  will  have  to  be  oorreetsd  in  order  to 
oomply  with  Action  10104  of  the  Revised  Statutes  of 
Missouri,  1920,  ns  hereinbefore  stated. 


ae  are  further  of  the  opinion  that  If  such  license 
has  not  been  purchased,  nor  application  made  as  provided 
for  in  Sections  10105  and  10106,  R.  S.  of  1939,  as  above 
set  out,  the  prosecuting  attorney  should  demand  the  pro- 
duction of  the  proper  lioense  as  provided  for  in  Section 
10107,  R.  8.  of  Mo.  1939,  and  upon  failure  to  produce 
same  should  proseoute  the  violation,  subject  to  the 
penalties  ae  prescribed  In  Section  10110  of  the  Revised 
Statutes  of  1939,  as  abur#  sst  forth. 


Yours  very  truly. 


WM.  ORB  SAWYERS 

W09/afj  Assistant  Attorney-General. 

APPROVED: 


"ofMIWM — 

Attorney-General . 


S hoc/:  S: 


Sendln  ; school  must  pay  entire  tuition  of  pupil, 
receiving  credit  up  to  i§>50.00  if  the  State  has  the  fl^ney. 


august  28,  1934. 

o \ x ,s 


Mr.  0.  C.  Jones 

County  Superintendent  of  Education 
Laclede  County 
Lebanon,  Missouri 


/ 


filed! 

' / 

4 


/ 


Dear  Mr.  Jones: 


This  is  to  acknowledge  your  letter  which,  in  part, 
reads  as  follows: 

”1  am  enclosing  a clipping  from  the  local 
paper  here  regarding  the  last  decision 
given  by  the  Supreme  Court.  I want  you 
to  read  it  and  tell  me  if  it  corresponds 
to  the  Court's  words  on  the  matter.  1 
think  it  is  misleading." 


a he  clipping  enclosed  referred  to  the  recent  case  of 
State  ex  rel.  Mildred  Burnett,  Relator,  v.  School  District  of 
the  City  of  Jefferson,  et  el..  Respondents  (not  yet  officially 
reported). 

The  facts  in  that  case  showed  that  Mildred  Burnett  was 
"a  minor  between  the  ages  of  six  and  twenty  years;  that  she  and 
her  parents  are  residents  of  School  District  No.  114,  Callaway 
County,  Missouri,  a common  school  district;  that  the  school 
district  of  her  residence  maintains  no  high  school  and  no  classes 
beyond  the  eighth  grade;  that  she  has  completed  the  course  of 
study  provided  in  her  district  and  ie  fitted  in  every  way  to 
enter  and  pursue  the  courses  of  study  provided  in  respondents' 
high  school;  that  the  high  school  maintained  by  respondents  is 
in  an  adjoining  county  and  the  most  convenient  high  school  for 
relator  to  attend;  that  respondents  have  denied  her  admission 
therein;  that  the  respondent  school  district  is  a city  school 
district  within  the  meaning  and  under  the  provisions  of  ^irticle 
4 of  Chapter  57  R.  S.  Mo.  1929  and  all  amendments  thereto; 
that  it  applies  for  and  receives  state  aid  for  the  maintenance 
of  said  high  school;  that  it  has  not  received  and  will  not 
receive  during  the  current  school  year  the  full  eum  of  fifty 
dollars  from  the  State  of  Missouri;  that  the  average  cost  of 
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furnishing  high  sohool  education  for  the  current  ye  .r  is 
seventy-five  dollars  per  pupil;  that  the  school  district  of 
relator's  residence  has  paid  and  is  willing  and  able  to  pay 
to  respondent  district  for  relator's  tufclon  the  sum  of 
twenty -five  dollars  for  the  current  sch>ol  year  in  the  wanner 
and  upon  the  terme  prescribed  by  law;  that  respondents  have 
demanded  and  now  demand  that  in  addition  to  the  subs  so  paid 
and  to  be  paid  by  the  sehool  district  of  relator's  residence 
and  paid  or  to  be  paid  by  the  State  of  Miseour  i.  relator  or 
her  parents  pay  to  respondent  district  an  incidental  fee  of 
three  dollars  per  month;  that  relator  and  her  parents  have 
refused  to  pay  this  fee  and  that  she  is  refused  adnisaion  to 
the  high  school  conducted  by  respondents  solely  because  of 
such  failure  to  pay  the  same." 

This  was  the  second  submission  of  the  original  proceed- 
ings by  mandamus.  In  the  first  proceedings  the  court  granted 
its  alternative  writ  and  upon  notion  for  rehearing  quashed  its 
alternative  writ,  holding: 

"It  must  be  conceded  that  upon  rehearing  'a 
case  stands  Just  as  if  it  had  not  been 
previously  heard  and  suomltted.*" 


Thus,  the  former  opinion  rendered  by  t>iis  court  in  the 
same  cause  is  not  of  any  force  and  efeet.  me  call  attention  to 
this  fact  for  the  reason  that  when  the  court's  first  opinion  in 
this  case  was  handed  down  we  caused  same  to  be  digested  and 
copies  sent  to  various  parties  Interested  in  this  matter.  Pee 
our  opinion  dated  M*y  25th.  1934-  as  far  as  our  former  opinion 
(or  opinions)  conflicts  with  this  one.  such  is  (are;  overruled. 

The  controversy  relative  to  non-resident  high  sohool 
pupils  hinges  upon  the  construction  to  be  given  section  16. 

Laws  of  Missouri.  1931.  pp.  343.344.  amended  1933.  Said  section 
provides: 


"The  board  of  directors  of  each  and  every 
sehool  district  in  this  state  that  does 
not  maintain  an  approved  high  sehool 
offering  work  through  the  twelfth  grade 
shall  pay  the  tuition  of  each  and  every 
pupil  resident  therein  who  has  completed 
the  work  of  the  highest  grade  offered  in 
the  sehool  or  schools  of  said  district 
and  attends  an  approved  high  school  in 
another  district  of  the  same  or  an  adjoin- 
ing county  where  work  of  one  or  more  higher 
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grades  is  offered;  but  the  rate  of  tuition 
paid  shall  not  exceed  the  per-pupil  cost 
of  maintaining  the  school  attended*  less 
a deduction  at  the  rate  of  fifty  dollars 
for  the  entire  ter*.  which  deduction  shall 
be  added  to  the  equalisation  quota  of  the 
dlatrict  alntaining  the  sohool  attended* 
as  calculated  for  the  ensuing  year,  if 
said  district  is  entitled  to  an  equalisa- 
tion quota;  if  the  district  maintaining 
the  school  attended  is  not  entitled  to  an 
equalisation  quota,  then  such  deduction 
shall  be  added  to  the  teacher  quota  of  said 
district,  as  calculated  for  the  ensuing 
year ; but  the  attendance  of  suoh  pupil 
shall  not  be  counted  in  determining  the 
teaching  units  of  the  district  maintaining 
the  school  attended;  and  the  cost  of  main- 
taining the  sohool  attended  shall  be  defined 
as  the  amount  spent  for  teachers'  wages 
and  incidental  expenses.  In  case  of  any 
disagreement  between  districts  as  to  the 
amount  of  tuition  to  be  paid,  the  facts 
shall  be  submitted  to  the  state  superintend- 
ent of  schools,  and  his  decision  in  the 
matter  shall  be  finals  Provided  further, 
that  when  any  sohool  district  makes  provision 
for  transporting  any  or  all  of  the  children 
of  such  district  to  a central  school  or 
schools  and  the  method  of  transporting  and 
the  amount  paid  therefor  is  approved  h the 
state  superintendent  of  schools,  the  amount 
paid  in  state  funds  for  transportation,  not 
to  exceed  three  dollars  per  month  for  each 
pupil  transported  a distance  of  two  miles 
or  more,  shall  be  a part  of  the  minimum 
guarantee  of  such  district;  Provided,  the 
provision  of  this  act  regarding  the  payment 
of  tuition  and  transportation  shall  apply 
If  the  students  attend  any  school  supported 
wholly  or  in  part  by  state  funds. " 

ihe  court  in  its  opinion,  relative  to  the  above  section, 
held  the  following: 

"A  complete  scheme  for  the  payment  of  the 
tuition  of  non-resident  pupils  thus  having 
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been  provided  we  cannot  escape  the  conclu- 
sion that  it  was  intended  to  be  exclusive 
and  that  respondents  are  without  power  to 
charge  tuition  in  any  other  way.  With 
respect  to  payment  of  tuition  of  non-reai- 
dent  pupils  the  provisions  of  old  seetion 
9207  and  section  16  of  the  new  law  are 
inconsistent  and  the  later  enactment  must 
prevail." 

Thus*  we  start  with  the  premise  that  Section  16  prevails 
in  the  matter  of  high  school  tuition  of  non-resident  pupils. 


I. 

although  Section  16  &overns  with  reference  to  tuition  of 
non-resident  oupils,  yet.  the  court  held  that  the  high  school, 
even  though  it  receives  state  aid.  could  not  be  compelled  to 
admit  non-resident  pupils*  and  its  refusal  to  admit  does  not 
deprive  it  of  state  aid.  quoting  from  the  opinion: 

"However,  as  we  have  already  suggested*  even 
though  respondents  are  without  legislative 
authority  to  require  relator  or  her  parents 
to  pay  tuition,  it  does  not  necessarily 
follow  that  they  can  be  compelled  to  admit 
her." 


And  further. 


"Though  repeatedly  questioned  at  the  rehear- 
ing as  to  other  forms  of  state  aid  received 
by  respondent  school  district,  counsel  for 
relator  and  the  Attorney  General  have  failed 
to  cite  any  that  would  place  respondents 
under  mandatory  legal  obligation  to  admit 
relator,  or  to  state  any  valid  reason  why 
respondent  school  district,  even  though  it 
receives  state  aid,  should  be  compelled  to 
admit  non-realdent  pupils.” 

Thus  one  of  the  holdings  of  the  court  in  the  above  Cise 
being:  That  the  high  school  does  not  have  to  admit  non-re sldenta. 
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II. 

The  court  held,  however,  that  if  non-resident  pupils  are 
admitted  then  the  high  school  could  not  charge  the  pupils  or 
their  parents  any  tuition  fee  (or  any  other  fee)  out  that  the 
provisions  of  Section  16  govern.  We  quote  from  the  court's 
opinion! 


"If  respondents  admit  relator  they  must  do 
so  under  the  provisions  of  section  16, 
because  it  is  conceded  that  respondent 
school  d is trie t receives  state  aid  and 
section  16  expressly  provides  that  the 
provision  of  the  act,  of  which  it  is  a 
part,  regarding  the  payment  of  tuition 
'shall  apply  if  the  students  attend  any 
school  supported  wholly  or  in  part  by 
state  funds'." 


And  further, 

"a  complete  scheme  for  the  payment  of  the 
tuition  of  non-resident  pupils  thus 
having  been  provided  we  cannot  escape 
the  conclusion  that  it  was  intended  to 
be  exclusive  and  that  respondents  are 
without  power  to  charge  tuition  in  any 
other  way." 


III. 

Above  we  have  shown  that  a high  school  receiving  stats 
aid  doe 8 not  have  to  admit  non-roaidsnt  pupils  but  if  they  admit 
such  pupils,  then  they  are  powerless  to  charge  tuition  in  any 
other  way  other  than  as  prescribed  by  Section  16,  supra. 

The  question  now  arises,  that  if  the  high  schools  accept 
non-resident  pupils,  then,  who  pays  the  tuition,  and  the  amount? 
>ve  quote  further  from  the  court's  opinion: 

"How,  although  sect  on  16  contains  no 
express  provision  that  a non-resident 
pupil  shall  not  be  required  to  pay 
tuition,  it  does  provide  a complete  and 
apparently  exclusive  scheme  for  its 
payment.  First,  it  unequlvoeally  requires 
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the  district  of  residence  to  (italics 
ours ) 'pay  the  tuition  of  each  and 
every  pupil  resident  therein  who  has 
completed  the  work  of  the  highest 
grade  offered  in  the  school  or  schools 
of  said  district  and  attends  an  approved 
high  scnool  in  another  district  of  the 
same  or  an  adjoining  c unty  where  work 
of  one  or  more  higher  grades  is  offered' • 
gecond,  it  expressly  limits  the  amount  of 
tuition  by  providing  that  (italics  ours) 

'the  rate  of  tui tl on  m id  shall  not 
exceed  the  per-pupil  cost  of  maintaining 
the  school  attended,  less  a deduction  at 
the  rate  of  fifty  dollars  for  the  entire 
term,  which  deduction  shall  be  added  to 
the  equalisation  quota  of  the  district 
maintaining  the  school  attended,  as 
calculated  for  the  ensuing  year,  * « • 
and  the  cost  of  maintaining  the  school 
attended  shall  be  defined  as  the  amount 
spent  for  teachers'  wages  and  Incidental 
expenses.  Incase  of  any  disagreement 
between  districts  as  to  the  amount  of 
tuition  to  be  paid,  the  facts  shall  bo 
submitted  to  the  state  superintendent  of 
schools,  and  his  decision  in  the  matter 
shall  oe  final'.  Third,  as  already  stated, 
it  specifies  that  (italics  ours)  'the 
provision  of  trie  act  regarding  the  payment 
of  tuition  * * * * shall  apply  if  the 
students  attend  any  sohool  supported  wholly 
or  in  part  by  state  funds'." 


uid  further, 

"it  is  now  conceded  by  all  parties  hereto 
that  the  provision  in  section  16  for  payment 
by  the  state  of  $60. 00  tuition  per  non-resi- 
dent attending  pupil  is  in  reality  state 
aid  to  the  sending  district  and  not  to  the 
receiving  district. * 


Thus,  the  court  has  said  that  the  sending  district  must 
pay  the  tuition  of  its  pupils  attending  a high  school  and  ths 
fifty  dollar  deduction  to  be  paid  by  the  ftate  is  state  aid  to 
such  sending  district.  In  other  words,  the  aid  is  one  to  the 
sending  district  and  not  to  the  receiving  high  ecaool.  Thus  it 
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foliar  • that  the  sending  school  district  Is  liable  to  the 
receiving  school  district  for  all  of  the  tuition  of  the 
pupils  from  its  (sending  district)  school  to  the  receiving 
high  school.  If  the  state  pays  (60.00  or  any  part  thereof • 
it  is  ap  lied  as  a credit  to  the  sending  Ustrict's 
obligation  of  tuition  payment.  In  other  words*  the  sending 
district  is  primarily  liable  for  all  of  the  tuition  (per- 
pupil  cost)  due  the  receiving  high  school  district,  and  if 
the  state  has  the  none;  it  will  pay  the  first  (60.00  of  the 
per-pupll  cost  on  this  obligation  of  the  sending  district, 
dut,  the  state  does  not  give  anything  to  the  sending  district, 
but  pays  it  direct  to  the  receiving  high  school,  thus  making 
the  payment  of  the  state's  part  a matter  of  bookkeeping  only 
and  the  effect  of  same  being  an  aid  by  the  state  to  the  send- 
ing district.  However,  if  the  state  only  has  enough  money  to 
pay  a part  of  the  (60.00,  then  only  the  part  the  state  pays 
is  credited  on  the  tuition. 


We  conclude,  and  such  is  our  opinion,  that:  (1)  fhe 
highschool  does  not  have  to  accept  non-resident  pupils  and 
by  doing  so  it  does  not  forfeit  its  state  aid;  (2)  if  the 
high  school  aocepts  non-resident  pupils,  then  it  cannot  charge 
the  pupil  any  fee  (tuition  or  Incidental);  (S)  the  sending 
school  district  must  pay  the  entire  per-pupll  cost  of  the 
pupils  attending  the  high  school,  receiving  a credit  of  what 
the  state  pays  to  the  receiving  districts,  an  amount  not  to 
exceed,  however,  (60.00. 


IV. 

We  desire  to  have  you  bear  in  mind  that  we  are  only 
Interpreting  the  law  as  it  is  written  without  regard  to  the 
equities  involved,  and  remind  you  of  our  inability  to  change 
or  remedy  the  difficulties  surrounding  the  schools.  #e  quote 
the  language  of  the  court  in  the  above  case: 

"It  is  true  that  in  the  present  condition 
of  the  state's  revenue  the  ambltbus  hope, 
which  seems  to  have  inspired  section  16 
of  the  act  of  1931,  that  gratuitous 
instruction  would  be  thus  afforded  non- 
resident attending  pupils,  beoomes  highly 
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illusory.  3ut  the  remedy  is  legislative 
rather  than  Judicial.  If  unf or seen 
difficulties  have  disrupted  the  plan  it 
may  be  repaired  or  changed  by  appropriate 
legislation.  We  should  not  try  to  meet 
the  emergency  by  Judicial  misinterpre- 
tation of  the  plan." 


we  are  mindful  of  the  fact  that  the  law  as  now  written 
may  cause  many  pupils  to  be  refused  admittance  to  high  schools 
because  the  districts  in  which  they  reside  may  not  have  sufficient 
funds  with  which  to  pay  the  tuition  charge  of  1934-35  or  because 
of  the  state's  failure  to  pay  all  of  that  provided  by  statute, 
to-wlt,  $60.00.  Therefore,  we  take  the  liberty  oi'  offering  a 
suggestion,  due  to  the  unusual  financial  conditions  that  exist, 
that  the  ruril  district,  the  high  school  and  the  pupil  cooperate 
so  tlat  an  unnecessary  burden  will  not  inure  to  either  party. 

If  the  receiving  high  school  cannot  accept  n^n-resident  pupils 
because  the  sending  school  district  does  not  have  funds  with 
which  to  pay  the  tuition  (and  such  due  to  no  fault  of  the  send- 
ing district),  then  we  see  no  reason  why  the  pupil  should  be 
denied  admission  to  the  high  school  if  such  voluntarily  pays 
the  deficiency,  ir  any,  of  either  the  state  or  sending  district. 
If  the  pupil  voluntarily  pays  what  the  state  or  district  falls 
to  pay  will  result  in:  (1)  That  the  pupil  will  be  allowed  to 
attend  the  high  school,  and  (2)  the  high  school  will  obtain 
a sufficient  re imbur semen t of  what  it  cost  to  educate  the  puoll. 

We  earnestly  hope  that  the  high  schools  will  make  all  possible 
concessions  so  as  to  effect  the  noble  purpose  of  the  Legislature 
in  attempting  to  provide  e high  school  education  to  all  that 
desire  one.  Of  course,  the  high  school  oa«./wt  make  a ruling  to 
the  effect  that  the  pupil  must  pay  such  deficiency,  if  any. 
However,  if  it  is  a voluntary  act  on  the  part  of  the  pupil  in 
paying  so  that  such  may  attend  the  high  school,  then,  in  our 
opinion,  wha tower  the  pupil  would  pay  would  be  legal 
and  the  high  school  would  be  within  the  law  in  accepting  such 
voluntary  contribution.  School  District  of  Barnard  v.  Matherly, 
90  Ho.  App.  403. 


Hr,  0.  C.  Jones 
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August  28,  1934* 


Possibly  such  a plan  as  above  outlined  will  temporarily 
relieve  the  tuition  problem  until  the  legislature  can  correct 
the  difficulty. 


Tours  verj  truly. 


James  L.  Horn Bos tel 
Assistant  Attorney-General. 


APWOVED: 


f<  JTt  llc  KI  T TR I C K 
Attorney -General . 


JLHiEO 


Venue  for  arson  committed  in  Arkansas  o&nnot  be  phoed 
in  Missouri  for  purposes  of  prosecution  under  Missouri 
lav. 


October  23,  1334. 


Mr.  J.  f.  Jones 
State  Fire  Marshal 
State  of  Oklahoma 
Oklahoma  Oity,  Oklahoma. 


Dear  Sir: 


Your  request  for  an  opinion  dated  October  13, 
1934,  reads  as  follows: 

"On  Uaroh  18,  1932  a fire  occurred,  in 
the  Oity  of  okeaah,  Oklahoma,  which 
was  of  Incendiary  origin.  This  pro- 
perty was  owned  by  a citisen  of  Mis- 
souri who  was  residing  in  Missouri  at 
the  time  t?!e  fire  occurred.  Shortly 
after  the  occurrence  of  this  fire,  our 
office  made  an  investigation,  attempt- 
ing to  ascertain  who  set  the  fire  to 
this  dwelling  house,  but  without  much 
success.  However,  since  that  time  we 
have  continued  our  investigation  and 
have  finally  secured  statements  from 
two  citizens  in  Missouri,  stating  that 
they  were  employed  by  the  owner  of  this 
property  to  oome  to  Oklahoma  and  burn 
it.  Their  statements  or  confessions 
state  that  they  were  paid  a certain  sum 
of  money  by  this  assured  in  Missouri  af- 
ter they  had  agreed  with  him  to  oome  down 
here  and  burn  his  property.  That  they 
did  oome  to  Oklahoma  and  burn  this  pro- 
perty, and  after  they  returned  to  Mis- 
souri they  were  paid  an  additional  sum 
by  this  assured. 

*»e  desire  and  respectfully  request  that 
you  give  us  an  opinion  as  to  whether  or 
not  any  orime  has  been  committed  by  this 
owner  of  the  property  in  Oklahoma  in  the 
State  of  Missouri,  and  if  so,  what  crime 
has  been  committed.* 


Mr*  J.  T.  Jom« 


10/33/34 


MO tloil  4040,  A.  9.  l»o.  1 923,  provides! 

"Any  person  vLu  aboil  wilfully  and 

with  Um  latent  to  lnjurt  or  defraud 
tbs  insurer  set  fir#  to,  burn  or 
«'-ue#  to  be  bur .^ed  an/  go  da,  vares, 
aarohanalee  or  other  chattels  or 
personal  property  of  any  kind  which 
•ball  at  the  time  b#  insured  by  any 
person,  parsons,  oo-partnership  or 
©orp  ration  against  lose  or  dobage 
by  fir#  shall  be  deened  guilty  f 
a felony  and  upon  oooviotion  there- 
for be  punished  by  lap  rl  convent  in 
the  penitentiary  for  not  lee*  than 
tea  nor  acre  than  fire  years** 


ooticn  337*i , e*  ho*  1923,  provides! 

* f fences  e-ssalttsd  agzlnst  the  lies 
of  Ills  state  etrll  be  punished  In 
the  county  in  whlc;  the  offense  le 
cocedtted,  except  as  nay  be  othereiee 

’provided  by  law,* 


Above  you  see  ths  Missouri  n-tuter  on  arson 
of  insured  property,  also  the  .statute  on  ven  -.e  which 
must  be  Oon  tiU ed  with  the  arson  statute  v*  en  r >seout~ 
iiv  for  said  crime. 


ttnee  *areon*  is  n phyeioai  ot  w..|Oh  oon- 
stltutes  the  offense,  the  orieinal  set  auet  have  a situs 
within  the  territorial  o^mi-.o-  of  sewn  oounty  in  this 
'itate,  before  a venue  can  be  established,  necessary  as  e 
oonditlon  precedent  before  ths  oriala  l courts  of  this 
State  o n aaeune  jurisdiction. 


This  arson  statute  le  for  the  govs 


nt  of 


Ur.  J.  T.  Jones 


10/33/34 
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persons  and  things  within  this  3tate  and  the  Legislature 
nad  no  intention  of  creating  the  offense  of  arson  com- 
mitted without  this  State  and  regulate  the  oonduot  of 
persons  beyond  the  territorial  limits  of  this  3tate. 


0GU0LUSI0H. 


The  facts  stated  in  your  letter  do  not  state  a crime 
over  which  the  9tate  of  Missouri  has  any  jurisdiction. 


Respectfully  submitted, 


«X.  CRH  SAWYERS 

Assistant  Attorney-General. 


APPROVED: 


ROY  McKITTRlOk 
Attorney-General . 


108/afj 
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SCHOOLS r(l) Persons  over  2©  years  of  age  not  entitled  to  gratuitous 

instruction.  _ . 

(2)Board  of  directors  may  provide  for  persons  between  5 ana 
6 and  over-20  years  of  age  and  pay  tuition  just  so  long 
as  it  is/ paid  out  of  funds  derived  by  virtue  of  Section 
6,  Article  XI,  of  the  Constitution  of  Missouri. 

fVtnhfti*  SO-  19S4- 


A 


Hon.  Alvin  H.  Juergensmeyer 
Prosecuting  Attorney 
barren  County 
Karrenton,  Missouri 


Dear  oir: 


This  is  to  acknowledge  your  letter  dated  October  20* 
1934,  as  follows: 

"The  question  has  arisen  whether  a pupil 
who  is  past  20  years  of  age  is  entitled 
to  free  tuition  under  the  High  School 
law  that  requires  the  district  to  pay  tui- 
tion for  resident  pupils  who  attend  High 
School  in  another  district.  The  new  law 
does  not  say  anything  about  age,  yet  the 
old  law  places  the  age  limit  from  6 to 
20  inclusive.  Also  there  is  another  sec- 
tion which  provides  that  districts  in  some 
instances  may  pay  the  expenses  of  children 
under  6 and  over  20  years  of  age.  Could 
that  section  apply  in  the  case  of  High 
School  Tuition." 


I. 


Section  1,  Article  XI,  of  the  Constitution  of  Missouri, 
provides : 


"A  general  diffusion  of  knowledge  and  intelli- 
gence oelng  essential  to  the  preservation  of 
the  rights  and  liberties  of  the  people,  the 
General  Assembly  shall  establish  and  maintain 
free  public  schools  for  the  gratuitous  instruc- 
tion of  all  persons  in  this  State  between  the 
ages  of  six  and  twenty  years." 


don.  Alvin  H.  Juergensmeyer 
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Oct.  30,  1934. 


At  an  earl/  date,  namely,  in  1806,  the  appellate  courts 
of  this  State  have  held  that  unless  one  be  within  the  age  limit 
of  the  above  section  of  the  Constitution  such  was  not  entitled 
to  attend  the  public  school  at  the  expense  of  the  public  school  fund. 
Such  was  the  holding  of  the  St.  Louis  Court  of  Appeals  in  the 
case  of  Rogers  v.  Ac Craw,  61  Mo.  App.  407,  and  as  it  is  a 
short  opinion  wo  quote  same  in  its  entirety  as  follows: 

"This  is  an  action  for  damages  against 
the  defendants,  who  are  directors  of  a 
school  district,  for  refusing  to  allow 
the  plaintiff  to  attend  a public  school 
in  the  district.  The  petition  states 
that  school  was  tuught  in  the  district 
from  September,  1892,  to  February,  1893; 
that  the  plaintiff  became  a resident  of 
the  district  in  October,  1892;  that,  at 
that  time,  the  plaintiff  was  over  the 
age  of  six  years  and  under  twenty-one 
years,  and  that  the  defendants,  acting 
as  directors  aforesaid,  wrongfully,  will- 
fully, maliciously  and  illegally  made 
and  enforced  an  order  prohibiting  the 
plaintiff  from  attending  the  school. 

"The  court  sustained  a demurrer  to  the 
petition  and  final  Judgment  was  rendered 
thereon,  the  plaintiff  having  refused  to 
amend  the  pleading. 

"The  action  of  the  oourt  sustaining  the 
demurrer  must  be  affirmed.  Fhe  school 
age  as  fixed  by  the  constitution  is  be- 
tween the  ages  of  six  and  twenty  years. 

(Constitution,  article  11,  section  1.) 

Section  6,  of  the  same  article  declares 
that  the  public  sohool  fund  * shall  be 
faithfully  appropriated  for  establish- 
ing and  maintaining  the  free  public 
schools  * * * in  this  article  provided 
for,  and  for  no  other  uses  or  purposes 
whatsoever. ' 


Hon,  -ilvin  H.  Juergenaroeyer 
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Get.  30,  1934 


"To  entitle  the  plaintiff  to  maintain 
the  action,  she  must  have  been  within 
the  school  age  (as  fixed  by  the  consti- 
tution) at  the  time  she  was  prohibited 
from  attending  the  school,  ftoach  v. 

Board  of  rUbllc  Schools,  77  ;»io.  484, 
i'his  Is  one  of  the  essential  facts  of 
her  alleged  cause  of  action.  Under  the 
code  every  constitutive  fact  must  be 
distinctly  set  forth  in  the  petition) 
otherwise  it  is  the  subject  of  demurrer. 
The  averment  is  that  at  the  tine  the 
plaintiff  was  excluded  from  the  school 
•she  was  over  six  and  under  twenty-  ne 
years  of  age.'  It  is  manifest  that  the 
petition  failed  to  state  a cause  of 
action. 

"There  are  other  objections  urged  against 
the  petition,  which  we  need  not  discuss, 

"With  the  concurrence  of  the  other  Judges 
the  Judgment  of  the  circuit  court  will  be 
affirmed,  it  is  so  ordered." 


Prom  the  above  it  is  our  opinion  that  the  board  of 
directors  cannot  pay  the  tuition  of  a pupil  past  twenty  years 
of  age  out  of  the  public  school  fund  even  though  Section  16, 

Laws  of  Missouri,  1933,  page  393,  requires  the  board  of  direc- 
tors to  pay  the  tuition  of  each  and  every  pupil  resident  therein 
who  has  completed  the  work  of  the  highest  grade  offered  in  the 
school  of  said  district  and  attends  an  approved  high  school  in 
another  district,  because  of  Section  6,  Article  XI,  Missouri 
Constitution. 


II. 

In  1913,  Laws  of  Missouri,  1913,  page  717,  present  Section 
9213  was  enacted,  which  is  as  follows: 

"The  board  of  directors  or  baard  of  educa- 
tion of  any  school  district  in  this  state 
may  provide  for  the  gratuitous  education 
of  persons  between  five  and  six  and  over 
twenty  years  of  a0e,  resident  in  such 
school  distriot.  Such  gratuitous  education. 


Hon.  Alvin  H.  Juergenamoyer 
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Jet.  50.  1054. 


"however,  shall  be  provided  only  out 
of  revenue a derived  by  such  school 
district  from  sources  other  than  those 
described  in  section  6,  article  XI  of 
the  Constitution  of  this  state,  and 
only  with  so  much  of  such  revenues  as 
are  not  required  for  the  establishing 
and  maintaining  of  free  public  schools 
In  such  school  districts  for  the 
gratuitous  Instruction  of  persons  between 
the  ages  of  six  and  twenty  years: 
Provided,  that  nothing  in  this  section 
shall  be  construed  as  affecting  the  basis 
of  apportionment  of  the  public  school 
fund  of  this  state  as  now  fixed  by  law." 


You  will  note  from  reading  the  above  section  that 
"the  board  of  directors  or  board  of  education  of  any  school 
district  in  this  state  may  provide  for  the  gratuitous  educa- 
tion of  persons  between  five  and  six  and  over  twenty  years  of 
age,  resident  in  such  school  district."  Your  attention 

is  invited  to  the  word  "may"  and  also  directed  to  the  fact 
that  a pupil  may  be  between  five  and  six  years  of  age  and  over 
twenty  years  of  age  and, yet,  if  the  board  of  directors  provide 
to  teach  such  pupils  gratuitously,  then  such  is  left  to  their 
discretion.  ;owever,  in  view  of  the  constitutional  provision, 
namely.  Section  6,  Article  XI,  the  board  of  directors  may  not 
use  any  part  of  the  public  school  fund  provided  for  therein 
for  the  purpose  of  giving  gratuitous  education  to  such  persons 
not  between  the  constitutional  ages  provided  in  Section  1, 
Article  XI,  supra. 

Section  6,  article  XI,  of  the  Constitution,  provides  in 
part  as  follows: 

"*  * *;  the  annual  income  of  which  fund, 
together  with  so  much  of  the  ordinary 
revenue  of  the  State  as  may  be  by  law 
set  apart  for  that  purpose,  shall  be 
faithfully  appropriated  for  establishing 
and  maintaining  the  free  public  schools 
and  the  State  University  in  this  article 
provided  for,  and  for  no  other  ubcs  or 
purpos*  s whatsoever. * 


don.  Alvin  H.  Juergensmeyer 
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oct.  30,  1934. 


In  Lincoln  University  v.  Hackmann,  243  3.  W.  320, 
the  Supreme  Court  of  Missouri,  en  Banc,  said  the  following 
(1.  c.  322): 

"it  is  thus  seen  that  the  income  from 
the  public  school  fund  and  the  money 
required  to  be  set  apart  from  the 
ordinary  revenue  of  the  state  must  be 
devoted  exclusively  to  the  support 
of  the  public  schools.  ' To  this  there 
is  only  one  exception,  the  state  Univer- 
sity. So  that  when  the  Legislature 
set  apart  one-third  of  the  ordinary 
revenue  of  the  state  for  the  support 
of  the  public  schools,  that  f>md, 
together  with  the  annual  Income  from 
the  public  school  fund,  was  devoted 
to  the  purpose  designated  by  the  Consti- 
tution, and  the  Legislature  was  wi thout 
power  to  divert  or  appropriate  any  por- 
tion tEereof  to  any  use  or  purpose  other 
than  establishing  and  maintaining  the 
jVee  public  schools  and  the  ,;tatc 
University." 

Prom  the  above  it  is  our  opinion  that  if  the  board  of 
education  provides  gratuitous  instruction  for  persons  between 
five  and  six  and  over  twenty  years  of  age,  resident  in  such 
school  district,  then  the  school  board  nay  not  use  any  of 
the  funds  derived  by  virtue  of  Section  6,  Article  XI,  of  the 
Constitution  of  this  State,  it  therefore  follows  that 
Section  3213,  supra,  does  not  give  the  board  of  directors  the 
right  to  pay  tuition  of  students  attending  high  school  in 
another  district  from  funds,  if  any,  derived  from  the  state 
by  virtue  of  Section  16,  supra,  and  if  the  board  of  directors 
pay  the  tuition  of  any  such  pupil  then  it  must  be  paid  from 
sources  other  than  those  received  by  the  school  district  by 
virtue  of  Section  6,  article  XI,  supra. 

Yours  very  truly. 


James  L.  HornBostel 
Assistant  Attorney -Oeneral. 

APPROVED: 

fcoY  cKIT  RICK 
attorney- General. 


JLHlhO 
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AUTOMOBILE  REGISTRATION:  Owner  of  vehicle  does  not  r.sed  a 

Chauffeur* s or  registered  operator’s 
license. 


February  22,  1934. 
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Hon.  Hoy  L.  Kay, 
Prosecuting  Attorney, 
California,  Missouri. 


Dear  Sir: 


This  department  is  in  reeelpt  of  your  request 
for  an  opinion  as  to  the  following  facts: 

•There  is  here  a partnership 
composed  of  three  brothers  who 
are  engaged  in  the  business  of 
distribution  of  beer.  They  have 
two  trucks  in  the  partnership 
and  all  three  of  the  brothers, 
at  different  times  drive  the 
trucks  in  their  business.  They 
inform  rm  that  they  buy  the  beer 
from  the  brewery  and  pay  cash 
for  it  before  they  put  it  on  the 
trucks. 

Do  they  have  to  have  either  a 
chauffeur's  or  a registered 
operator's  license?  They  inform 
me  that  the  State  Patrol  and  an 
agent  in  the  Automobile  Department 
told  them  they  do  not  as  they  are 
hauling  their  own  goods  in  their 
own  trucks  and  for  that  reason  do 
not  fall  tlthla  either  rule. 

Please  let  me  know  at  your  very 
earliest  convenience  for  the  pro- 
tection of  these  men.* 


Hon.  Roy  L.  Kay 


Feb.  22,  1934 


I. 

The  owner  of  a -vehicle  does  not  need 
achauffeur's  or  registered  operator* a 
license.' 

Section  7756,  R.3.  Mo.  1929  defines  the  ten  "chauffeur" 
as  follows: 


"An  operator  (a)  who  operates  a motor 
vehlole  In  the  transportation  of  persons 
or  property,  and  who  receives  compensa- 
tion for  such  service  In  wages,  salary, 
eonmisslon  or  fare,  or  (b)  who  as  owner 
or  employe  operates  a motor  vehicle 
carrying  pane angers  or  property  for  hire." 

The  term  "registered  operator"  Is  defined  as  follows: 

"An  operator,  other  than  a chauffeur, 
who  regularly  operates  a motor  vehicle 

of  another  person  In  the  course  of,  or 
as  an  Incident  to  his  employment,  but 
whoso  principal  occupation  Is  not  the 
operating  of  such  motor  vehicle." 

In  the  case  here  under  oonai derat ion,  a partnership 
composed  of  throe  brothers  own  two  trucks  which  they  use  In 
the  transportation  of  property  owned  by  the  partnership.  The 
definitions  as  heretofore  set  out  in  no  wise  include  the 
owners  of  trucks  transporting  property  belonging  to  the  owner. 
However,  every  motor  vehicle  owner  In  the  State  of  Missouri 
must  register  the  motor  vehicle  In  accordance  with  the  pro- 
visions of  3ec.  7751,  R.  S.  Mo.  1929. 


Respectfully  submitted. 


JOHN  V.  HOFFMAN,  Jr. , 
Assistant  Attorney  General 


APPROVED: 


Wf  McfTTOTeg, 

Attorney  General 


J1H : AH 


CIRCUIT  CLERK:  Compensation  of  person  appointed  to  fill  out 

unexpired  term  same  as  salary  of  predecessor 
until  the  end  of  the  term. 

j j g H'l  - 

Hl'iU  / <i  *.or 

1934. 


Kir.  John  H.  Keith, 
Attorney  at  Law, 
Iron ton,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  of 
J.'arch  10  relative  to  the  following  question: 

"The  clerk  of  the  circuit  oourt  and 
recorder  of  deeds  for  this  county  has 
resigned,  and  another  person  has  been 
appointed  in  his  place. 

The  question  arises  as  to  the  salary 
of  the  one  who  succeeds  the  one  resigned. 

Section  11786,  Laws  1933,  Page  369 
concludes  as  follows:  ’Provided  further, 
that,  until  the  expiration  of  their 
present  terms  of  office,  the  persons 
holding  the  offices  of  Circuit  Clerks 
shall  be  paid  in  the  same  manner  and 
to  the  same  extent  as  now  provided  by 
law.’ 

The  question  to  be  determined  is  whether 
or  not  the  person  appointed  as  successor 
to  the  one  who  held  the  offiee  at  the 
time  of  the  passage  of  this  law  would 
come  under  the  provision  above  set  out, 
or  would  his  salary  be  fixed  by  this 
statute,  and  not  the  statute  before  this 
enactment.  Eow  about  the  selection  of 
deputy  of  the  one  appointed?" 


March  27, 


Mr.  John  H.  Keith 


March  27,  1934. 
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As  you  appear  to  be  familiar  with  3ec.  11786,  Laws  of 
Mo.  1933,  p.  369,  the  same  relating  tc  the  compensation  of  the 
Circuit  Clerk  on  and  after  January  1,  1935,  we  will  not  quote 

same. 


We  are  enclosing  copy  of  an  opinion  rendered  by  \sslstant 
Attorney  Central  Reagan  on  March  7,  1934  relating  to  this  matter, 
which  we  believe  will  contain  Information  beneficial  to  you.  Te 
are  also  enclosing  copy  of  an  opinion  rendered  by  the  writer  to 
the  Honorable  Stanley  ^fells,  County  Clerk,  Warrensburg,  Missouri 
wherein  the  status  of  the  deputy  Circuit  Clerk  is  discussed.  Tou 
will  note  in  this  opinion  It  was  held  that  the  Lavs  of  1933  re- 
lating to  the  deputy  Ciroult  Clerk  became  effective  on  July  24, 
1933. 


I. 

We  will  now  discuss  the  main  question  In  your  letter, 
i.e.,  the  compensation  of  the  person  appointed  to  fill  the  vacancy 
in  the  office  of  Circuit  Clerk. 

See.  11786,  Laws  of  Mo.  1933,  page  369  deals  with  the 
compensation  of  Circuit  Clerks  and  except  for  the  proviso  contained 
at  the  close  - "Provided  further,  $hat  until  the  expiration  of 
their  present  terms  of  office,  the  persons  holding  the  offices 
of  Circuit  Clerks  shall  be  paid  In  the  same  manner  and  to  the 
same  extent  as  now  provided  by  law"  - we  would  have  no  hesitancy 
In  holding  the  salary  relating  to  the  Circuit  Clerks  became 
effective  on  July  24,  1933.  It  is  reasonable  to  assume  that  a 
person  receiving  an  appointment  to  fill  out  an  unexpired  term 
occupies  the  same  position  as  his  predecessor,  his  rights,  powers 
and  compensation  being  neither  greater  nor  less. 

There  are  no  decisions  in  Missouri  direct  in  point  on  • 
this  question;  however,  we  quote  from  tho  case  of  Carter  v.  ~tate, 
177  Okla.  31,  as  follows: 

"Where  a person  is  appointed  to  fill 
an  unexpired  or  fractional  term  of 
a public  office,  hie  *term  of  office* 
begins  with  his  appointment  and  quali- 
fication, and  he  is  entitled  to  reoeive 
the  srlary  provided  by  law  at  the  time 
of  such  appointment  although  suoh  law 
is  enacted  subsequent  to  the  date  of 
the  election  or  appointment  of  his 
predecessor." 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  person 
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appointed  to  fill  out  the  unexpired  term  of  the  Cironit  Clerk 
in  your  county  is  entitled  to  reeelTe  the  same  compensation, 
until  the  end  of  the  term,  as  was  received  by  his  predecessor. 


Respectfully  submitted. 


OLLIVER  W.  NOLEIt, 
Assistant  Attorney  General 


APPROVED: 


wst  'fcKiffftt’cz; 1 

Attorney  General 
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TAXATION  & REVENUE:  Change  as  made  in  the  collection  of  delinquent 

real  estate  taxes, as  to  hiring  of  attorneys, 
does  not  affect  or  ohange  the  law  as  it  existed 
in  1929  relative  to  the  hiring  of  attorn*?*  for 
the  collection  of  delinquent  personal  taxes. 

rC 

K 

April  10,  1934. 


Hon.  0.  A.  Kamp 
Prosecuting  Attorney 
ivontgomery  County 
Montgomery  City,  Missouri 


Dear  Mr.  Kamp: 


This  is  to  acknowledge  your  letter  which  reads  as 

follows: 


”1  am  writing  you  for  an  opinion  relative 
to  the  taxation  and  revenue,  laws  as  they 
now  exist  with  specific  reference  to  the 
manner  of  collecting  persnal  taxes.  I 
understand  that  the  collector,  under  the 
new  law  is  authorized  to  set  up  delin- 
quent tax  on  personal  property  against 
real  estate  of  the  party  who  owes  the  per- 
sonal tax. 

However,  the  question  on  which  1 am  seek- 
ing your  opinion,  is  what  procedure  the 
collector  shall  take  to  collect  personal 
tax  against  persons  who  own  no  real  estate 
and  are  delinquent  on  personal  tax. 

As  I understand  the  new  law,  which  repeal- 
ed certain  sections  of  the  statute  and 
enacted  new  ones  in  lieu  thereof,  it  re- 
pealed Section  9952  R.  S.  1929,  which  pro- 
vided for  the  employment  by  the  collector 
of  a 'tax  attorney'  to  Institute  suit  for 
taxes,  on  real  estate.  Section  9940  R.  S. 
1929,  provides  for  the  method  of  collect- 
ing personal  taxes,  and  also  provides  that 
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'•aid  actions  shall  bs  prosecuted  by 
attorneys  employed  as  provided  In 
ARTICLE  9 of  this  ohapter  of  the  general 
statutes  and  the  fees  and  compensation 
allowed  In  said  article  shall  apply  to 
the  above  actions.' 

Section  9940  R.  S.  1929,  has  not  been 
repealed  and  1 presume  the  collector  is 
authorised  to  sue  for  personal  tax  as 
always,  under  the  provision  of  that 
section,  but  the  provisions  for  the 
enployment  of  a tax  attorney  to  prosecute 
such  actions,  namely  Sec.  9962,  has  been 
repealed.  Therefore  the  question  is.  In 
what  manner  shall  the  collector  institute 
actions  for  the  collection  of  personal 
taxes,  against  parties  who  do  not  own  real 
estate  against  which  he  can  charge  the 
same?  * 


Article  9,  Chapter  59,  R.  a.  Mo.  1929,  relates  to 
"Delinquent  and  Back  Taxes.”  The  "delinquent  and  back  taxes" 
referred  to  in  that  article  and  chapter  concern  personal  and 
real  estate  taxes.  In  said  article  and  chapter  a scheme  is 
provided  for  the  collection  of  these  two  classes  of  taxes.  The 
Legislature  in  1933  made  radical  changes  as  to  the  collection 
of  delinquent  back  real  estate  taxes  (Laws  of  1933,  p.  425, 
Senate  Bill  94;  and  Uis  of  1033,  p.  465,  Section  9952,  House 
Bill  44). 

Senate  Bill  94  was  approved  by  the  Governor  April  7, 
1933,  without  an  emergency  clause,  which  made  that  act  become 
effective  90  days  after  the  adjournment  of  the  Legislature, 
to-wit,  July  £4,  1933.  Mouse  Bill  44,  atpra,  was  approved 
April  23,  1935,  with  an  emergency  clause,  becoming  effective 
upon  that  date. 


Your  inquiry  concerns  the  right  of  the  collector  to 
hire  attorneys  to  collect  and/or  place  in  Judgment  delinquent 
personal  taxes.  As  stated  above,  the  Legislature  b„  changes  in 
the  law  confined  their  efforts  to  delinquent  real  estate  taxes 
and  in  so  doin0  have  overlooked  to  some  extent  collection  of 
personal  delinquent  taxes. 
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Section  ^940,  R.  S.  Jo,  1929,  pertains  to  the  eolleetion 
of  personal  tax*  a;  said  section  provides  the  following: 

"Said  actions  shall  be  prosecuted  by 
attorneys  employed  as  provided  in 
Article  9 of  this  chapter  of  the 
general  statutes,  and  the  fees  and 
compensation  allowed  in  said  article 
shall  apply  to  the  a'oove  actions." 


Anu  further, 

"This  section  shall  not  apply  to  counties 
having  a population  of  more  than  eighty 
thousand  and  less  than  one  hundred  fifty 
thousand  in  which  circuit  court  is  held 
in  more  than  one  place." 


It  is  th'  s seen  that  provision  is  mads  for  the  employing 
of  attorneys  to  prosecute  actions  for  the  collection  of  personal 
taxes. 


Section  9952,  R.  S.  .'.o.  1929,  provides  this: 

■*  * * #;  and  for  the  purpose  of 

collecting  suoh  tax  and  prosecuting 
suits  for  taxes  under  this  article, 
the  collector  shall  have  power,  with 
the  approval  of  the  county  oourt  * * * 
to  employ  such  attorneys  as  he  may  deem 
necessary,  who  shall  receive  as  fees 
such  sura,  etc.  " 


Seotlon  9952  was  authority  to  hire  attorneys  to  prosecute 
for  delinquent  real  estate  taxes  as  well  as  personal  taxes.  Thus, 
the  Legislature,  in  1933,  in  changing  the  law  relative  to  the 
collection  of  delinquent  real  estate  taxes  repealed  and  reenacted 
said  section;  doing  so  by  two  bills,  namely,  Senate  bill  94  and 
douse  Bill  44. 


iion . 0. 


A.  Kemp 


-4 


April  10,  1934. 


. House  Bill  44  repeals  Section  9952  and  enacts  the  sane 
section  with  only  one  change  in  it,  to-wit: 

"Provided,  however,  that  In  all  counties 
of  this  state  that  now  have  or  may  here- 
after have  a population  of  not  less  than 
eighty  thousand  nor  more  than  ninety  five 
thousand,  according  to  the  last  decennial 
census  of  the  United  States,  the  collector 
shall  have  no  power  or  authority  to  employ 
such  attorneys,  that  the  prosecuting  attor- 
ney of  such  counties  shall  he  the  hack 
tax  attorney,  and  that  all  fees  collected 
as  such  by  the  collector  shall  be  paid 
into  the  county  treasury;  and  each  of  the 
prosecuting  attorneys  in  such  counties 
shall  be  entitled  to  such  additional  tem- 
porary cleric  and  deputy  hire  as  in  the 
Judgment  of  the  prosecuting  attorney  and 
the  eounty  court  may  deem  neoeasary,  for 
such  time  and  at  such  salary  as  may  be 
fixed  by  the  Prosecuting  Attorney  and  the 
County  Court#* 

This  change  affects  only  one  county,  namely,  ireene 
County,  and  took  aeay  from  the  collector  of  that  county  the 
right  to  employ  a back  tax  attorney,  and  vested  that  duty  in 
the  prosecuting  attorney.  The  emergency  clause  reads  as  follows; 

”fhe  financial  condition  of  the  counties 
and  of  the  people  therein,  to  which  this 
act  applies,  and  relief  of  the  same  being 
imperative  without  delay,  creates  an 
emerge noy  in  the  meaning  of  the  Consti- 
tution and  this  act  shall  ba  in  force  and 
effect  upon  its  passage  and  approval." 


In  determining  the  legislative  intent,  it  la  well  settled 
that  the  eaerg  'icy  clause  may  be  considered.  In  State  v.  Bengech, 
170  Vo.  81,  1.  c.  109,  the  Supreme  Court  of  Missouri  said: 

"Now,  if  laws  passed  at  remote  periods, 
laws  In  pari  materia,  or  cognate-subject 
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lavs,  lavs  that  have  expired  or  been 
repealed,  unconstitutional  laws,  may 
have  the  shell  of  their  legislative 
nuts  cracked  by  the  banner  of  Judicial 
investigation,  in  order  to  extract  the 
kernel  of  their  intention,  then  a 
fortiori,  nay  a similar  result  be  reach- 
ed where  the  shell  of  the  legislative 
nut  has  been  eracked  by  the  legislators 
them  selves,  and  the  kernel  of  their 
intention  extracted  and  spread  on  the 
platter  of  an  emergency  clause  ready  for 
immediate  use.  We  hold  the  emergency 
clause  in  this  instance  as  conclusive 
evidence  of  the  legislative  purpose,  * *•" 


Directing  your  attention  now  to  senate  Bill  94,  Lavs 
of  Missouri,  1933,  p.  429 , the  following  Is  found t 

"Tbit  sections  9962  **«*«,  Article  9, 

Chapter  59,  hevlsed  Statutes  of  Missouri, 

1929,  entitled  "Taxation  and  Revenue", 
and  relating  to  "Delinquent  and  Back  Taxes", 
be  and  the  sans  are  hereby  repealed  and 
fifty -one  new  sections  enacted  in  lieu 
thereof,  pertaining  to  the  satue  subject, 
to  be  known  as  sections  9962  etc." 


Section  9962  then  as  enacted  makes  no  provision  for  the 
hiring  of  attorneys  for  the  collection  of  delinquent  taxes 
because  the  Legislature  was  only  attempting  to  change  the  lav 
respecting  collection  of  delinquent  real  estate  taxes.  And, 
in  so  doing,  repealed  Seotion  9952  R.  S.  Mo.  1929,  which  was 
the  only  section  under  which  attorneys  could  be  employed.  The 
collection  of  delinquent  real  estate  taxes  now  does  not  need 
the  aid  or  assistance  of  an  attorney. 


fhe  determination  of  this  question,  then,  is  a matter 
of  statutory  construction. 
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T~e  Supreme  Court,  en  Bane,  in  Gasconade  County  T« 
Gordon,  241  Ho.  669,  said  the  followings 

"Especially  1*  it  true  that  legislative 
enactments  passed  upon  the  same  day  or 
at  the  sa-ne  session,  and  relating  to 
the  same  subject,  are  to  be  read  as 
part  of  the  same  act.” 


Section  9940,  supra,  provides  that  "said  actions  shall 
be  prosecuted  by  attorneys  employed  as  provided  in  article  9 
of  this  chapter  of  the  general  statutes.”  And,  as  shown  above, 
in  1933  the  Legislature  tvice  repealed  Section  9962  K.  S.  1929 
(Senate  Bill  94  and  House  Bill  44,  supra);  but  House  Bill  44 
leaves  Section  9952  whereby  attorneys  may  be  employed  to  prose- 
cute delinquent  psrsonal  tax  actions.  True,  Senate  Bill  94 
likewise  repealed  Section  9952  R.  S.  Ho.  1929,  and  it  being  un- 
necessary at  this  time  to  determine  the  is&ue  as  to  whether 
H-use  Bill  44  was  intended  to  be  operative  only  and  Insofar 
until  Senate  Bill  94  became  effective,  we  do  not  determine  same 
(however,  see  our  opinion  dated  August  8th,  1933,  to  the.  .State  Tax 
Commiss  ionerpopy  of  which  is  hereto  attached.  >.  Thus,  our  present 
duty  le  (1)  to  harmonise  these  statutes  (9940  ana  Senate  Bill  94 
anu  House  Bill  44),  if  possible,  and  (2)  determine  If  Section 
9962  R.  3.  Mo.  1929  (even  though  repealed  t)  remains  and  is  incor- 
porated Into  Section  9940. 


Section  9940  refers  and  adopta  into  it  any  aeetiona 
pertaining  to  the  employment  of  attorneys  found  in  article  9, 
chapter  69,  ao  that  section  9962  by  the  method  of  adoption  was 
incorporated  into  Section  9940,  and  became  a part  thereof. 

In  Crohn  v.  Telephone  Co.,  161  Mo.  App.  313,  1.  c.  320, 
the  Kansas  City  Court  of  Appeals,  in  discussing  such  a method 
of  adoption  by  reference  in  statutes,  said  the  following i 

"in  nndlieh  on  interpretation  of  Statutes, 
seotion  85,  it  is  said;  'An  act  adopting 
by  reference  the  whole  or  a portion  of 
another  statute,  means  the  law  as  existing 
at  the  time  of  adoption  and  does  not  adopt 
anj  subsequent  addition  thereto  or  modifi- 
cation thereof.'  This  rule  is  generally 
recognised.  (Sutherland  on  Statutory  Con- 
struction, section  267;  26  Am.  and  ng. 
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Kncy.  of  Law  (S  Kd.),  714;  Postal  Pol.  Co. 
t.  Railroad,  89  Pad.  190)  Jones  v.  Dexter, 

8 Fla.  276)  Culver  v.  People,  161  111.  96) 

45  H.  E.  812;  Inarms  taster  T.  Malar  ej,  45 
ttleh.  621,  8 I.  IT.  R.  574;  Matter  of  Mala 
Street,  99  N.  Y.  454;  Co non wealth  v. 

Kendall,  144  Mass.  557;  Oaaton  ▼.  uamkln, 

116  Mo.  20.)  Further  It  Is  said  by  the 
ear. a author  (seotlon  492);  * here  the 

provision s of  a statute  are  incorporated  by 
reference  In  another  l where  one  statute 
refers  to  another  for  the  powers  given  or 
rules  of  procedure  prescribed  by  the 
former,  the  statute  or  provision  referred 
to  or  Incorporated  becomes  a part  of  the 
referring  or  Incorporating  statute;  and 
if  the  earlier  statute  is  afterwards  re- 
pealed, the  provisions  so  incorporated, 
the  powers  given,  or  rules  of  procedure 
prescribed  bj  the  incorporated  statute, 
obviously  continue  in  force,  so  far  as 
they  form  part  of  the  second  enactment.1 
To  the  same  effect  is  Oaaton  v.  Lamkln,  115 
Mo.  20,  where  the  Supreme  Court  of  this  State 
said;  'The  general  rule  governing  in  such 
cases  seems  to  be  that  where  one  statute 
refers  to  another  for  rules  of  procedure 
prescribed  by  the  former,  the  former  statute, 
if  specifically  referred  to  becomes  a part 
of  the  referring  statute,  and  the  rules  of 
procedure  prescribed  by  the  earlier  statute 
sc  far  as  they  form  a part  of  the  second 
enactment,  continue  in  force,  although  the 
earlier  statute  be  afterwards  modified  or 
repealed. ' 

Under  these  rules,  that  part  of  section 
2864  relating  to  parties  and  procedure  be- 
came by  adoption  an  Integral  part  of  section 
2666  to  the  same  extent  as  though  it  had  beon 
writton  into  tho  latter  statute  and  neither 
a subsequent  amend  ent  nor  repeal  of  seotlon 
2664  could  affect  tho  referring  section." 
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The  above  ease  is  analogous  to  the  situation  at  hand 
and  is  authority  for  our  conclusion. 

It  is  our  opinion  that  when  Section  9940  is  now  read 
that  the  following  should  be  incorporated  and  read  into  it. 
naely,  that  part  which  is  found  in  Section  9952.  R.  S.  Mo.  1929. 
and/or  House  Bill  44,  Laws  of  Missouri.  1953,  page  435,  to-wlt: 

"land  for  the  purpose  of  collecting  such 
tax  and  proseouting  suits  for  taxes  under 
this  article,  the  collector  shall  haws 
power,  with  the  approval  of  the  county 
court  *•**#,  to  employ  such  attorneys 
as  he  may  dees;  necessary,  who  shall  receive 
as  fees  sjeh  sum.  not  to  exceed  etc.”; 

the  force  and  ef  eet  of  our  opinion  being,  that  the  collection 
of  delinquent  personal  taxes  is  in  the  same  category  as  formerly 
and  th^t  attorneys  may  be  employed  in  the  same  manner  as  before 
the  repeal  of  3 ctlon  9952  by  Laws  of  Missouri.  1935.  page  425 
(Senate  Bill  94). 

We  are  also  enclosing  copy  of  opinion  rendered  by  this 
Department  to  Hon.  f 1111am  S.  Gabriel,  on  January  18th,  1934. 


Yours  very  truly. 


James  L.  nornbostel 
Assistant  Attorney-General. 


A "PROVED* 


Iflg  McffTfRIflK — 

Attorney-General. 
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Construction  of  Section  relative  to  time  required 
to  be  done  for  coats. 


< 


Aug oat  9*  1954 


Dear  siri 


This  departamt  U la  receipt  of  your  letter  dated 
June  I6|  1934*  requesting  an  opinion  upon  the  following  inquiry* 


"I  would  like  to  hanve  your  opinion  of  the 
ocnetruetion  of  Section  56M«  JU  6*  Mo* 

1920,  regarding  to  the  tine  repaired  to  bo 
dene  for  eeete.  1 have  always  imeteail 
it  to  seen*  if  the  ooeto  ossssde  the  mm 
of  $40*00*  then  the  insolvent  la  allseed 
*2*00  per  day  on  the  pajneat  of  hie  eeete* 

And  if  the  eoete  la  *40*00  or  leas*  than 
the  insolvent  does  tsuuty  days*  regardless 
of  the  mam b of  costs*  .^y  reason  for  se 
construing  it  la  that  the  last  olanas  of 
ths  Section  la  a modification  of  the  first 
olanas*  and  also  that  the  legislature  in* 
tended  to  penalise  thoss  *ia  have  a naall 
eost  bill  far  failure  to  pay  costa* 

Plsass  give  aa  your  opinion  an  this  natter* 
Taka  for  enspl*  an  insolvent  who  has  a 
oest  itns  of  $S00*00  assessed  against  him 
and  one  Oho  has  a asst  bill  of  110*00 
assessed  against  bin*  la  ths  first  elauae 
of  the  Section,  as  I see  it*  the  one  har- 
ing 4300*00  asseeeed  would  haws  to  serve 
ItO  days  before  he  esuld  be  released*  and 
could  not  be  released  an  senring  10  days* 

In  ths  last  clause  of  the  IS  cation*  as  1 
understand  it*  if  the  ene  against  whan 
.10*00  is  assessed*  if  he  falls  to  pay  the  a- 
notmt*  he  weald  do  10  days  as  a penalty  for 
failure  to  pay*" 


9,  1994 


Section  9866*  lu  S*  Uo.  1929*  MM  to  control  tho  point 
whiah  this  opinion  oorcn.  Sold  Ceeticn  roods  oo  follawei 

•Any  person  dstolnsd  In  prison  for  tho  ru*v- 
fipod  of  nay  fine  or  ooste  on  oooaunt  of 
way  original  prooeoding  soy  Vo  ordered  to 
be  discharged  from  such  liiprlsmsmit*  by 
tho  oourt  or  by  tho  judge  of  tho  oeart  hav- 
ing criminal  jurisdiction  for  the  county  In 
which  ho  ooy  be*  or  ty  tho  elect  of  sold 
oourt  In  vacation*  after  being  imprisoned 
ano  doy  for  every  two  do llsro  of  euoh  fine 
end  ooote*  or  after  having  endured  twenty 
days*  acfasTimprl  snrewnt  for  the  nonpar— it 
of  ooete*  if  he  be  unable  to  pey  the  sane* 

(fi«rSTTbl9*  4202)"* 

You  will  not#  that  tho  first  underscoring  includes  the 
phrase  "fine  or  costs"*  that  likewise  the  second  underscoring  in- 
cludes the  phrase  "fine  end  costs**  Up  to  this  point  I believe 
the  statute*  undoubtedly*  must  be  Interpreted  to  assn  that  tho 
total  oaouat  of  the  fine  and  oosto  mot  be  worked  out  at  the  rate 
of  $t«00  per  day* 

The  last  olauoo  of  this  paragraph  beginning  with  tho  raider 
ooored  "or"  oontwplatoo  only  tho  niwyaymnit-  of  tho  oosto  by  tho 
prisoner*  es  you  will  perceive  "ooete*  in  this  clause  is  not  joined 
with  the  word  "fine"*  In  the  event  of  ouch  a situation  occurring* 
l*e*«  paymnt  of  tho  fine  and  tho  nenpaymnt  of  tho  oosto*  than  tho 
prisoner  is  required  to  serve  twenty  days  in  order  to  discharge  the 
ooete*  under  this  construction  of  the  statute*  the  prisoner  mist 
serve  twenty  days  far  the  nonpayment  of  ooete*  and  no  wore* 

It  is*  therefore*  the  oonoluolon  of  this  department  that 
any  prisoner  detained  in  prison  for  nonimpment  of  fins  end  oosto 
mast  diseharge  the  oald  fine  and  ooete  at  tho  rate  of  £t-00  per 
day  for  each  day  of  imprisonment*  but  that  if  only  a oost  bill  is 
duo  tho  county  by  tho  prisoner*  ho  suet  bo  detained  tewnty  days 
in  lieu  of  nonpayment  of  ooete* 


Respectfully  submitted* 


y 


Assistant 


Attorney  General 


A.V&0VB>| 


SOY  HSU  RUCK 


MATTRLSSES:  Use  of  old  material  In  the  manufacture  and  sale  of 

mattresses# 


Jacob  Kaiser  Manufacturing  Co#, 

3rd  & Lira  Streets 
St#  Louis,  Missouri# 

Attention;  Mr.  Otto  A.  Sehnleder# 

Lear  Sir* 

This  is  to  acknowledge  receipt  of  your  letter  dated 
June  20th,  1934,  which  reads  as  follows: 

"Vie  would  like  to  have  your  opinion  on 
Senate  Bill  747  passed  by  the  66th  Gen- 
eral Assembly  as  to  whether  or  not  a 
manufacturer  oan  purchase  old  cotton 
materials,  place  same  In  new  tickings 
and  offer  those  mattresses  for  sale  to 
furniture  dealers# 

Awaiting  your  reply,  we  are#n 

At  the  outset,  may  1 state  that  there  has  been  no  65th 
General  Assembly  of  the  State  of  Missouri#  The  last  General 
Assembly  of  this  State  being  termed  the  67th  General  Assembly 
to  which  there  was  a Special  Session#  I find  that  no  amendment 
was  passed  by  the  Legislature  at  either  the  56th  or  57th  General 
Assembly  which  ohanges  the  law  as  is  set  forth  in  Article  12, 
Chapter  95,  Revised  Statutes  of  Missouri  1929,  referring  to  the 
manufacture  and  sale  of  mattresses#  You  mention  Senate  Bill  747 
which  is  of  no  practical  value  at  this  time  In  answering  your 
question# 

In  order  that  you  may  understand  the  statutory  require- 
ments for  the  manufacture  of  mattresses,  when  using  previously 
used  materials,  I refer  you  first  to  sub-section  3,  Section  13300 
Revised  Statutes  of  Missouri  1929,  which  reads  as  follows: 
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"The  word  'new'  as  used  In  this 
article  shall  mean  any  material  which 
has  not  been  used  in  the  manufacture 
of  another  article  or  used  for  any 
other  purpose.  The  words  previously 
used'  as  used  in  this  article  shall 
mean  any  material  which  has  been  pre- 
viously used  in  the  manufacture  of 
another  article  or  used  for  any  other 
purpose." 

With  these  definitions  as  to  phraseology,  we  find  Sec- 
tion 13301  to  contain  the  following  provision: 

"No  person  shall  use  in  the  making  of 
bedding  any  material  known  as  'shoddy' 
and  made  in  whole  or  in  part  from  any 
old  or  worn  clothing,  carpets,  burlap 
or  other  fabric  or  material  from  which 
shoddy  is  constructed;  any  material 
not  otherwise  prohibited  by  this 
article  o^  which  prior  use  has  been  made; 
unless  any  and  all  of  said  materials 
have  been  thoroughly  sterilized,  and 
disinfected  by  a reasonable  process, 
approved  by  the  Missouri  State  Board 
of  Health." 

Section  13303  contains  the  following  provision: 

"No  person  shall  sell, offer  for  sale, 
deliver,  consign  for  sale,  or  ha*ve  in 
his  possession  with  Intent  to  sell, 
deliver  or  consign  for  sale  any  article 
of  bedding  which  has  been  used  unless 
the  said  article  of  bedding  shall  first 
be  thoroughly  sterilized  and  disinfected 
by  a process  approved  by  the  Missouri 
State  Board  of  Health.” 

Prom  the  statutory  law  I have  Just  set  forth,  it  is 
apparent  that  old  cotton  materials  cannot  be  used  in  the  manufac- 
ture of  mattresses,  unless  the  same  have  been  sterilized  and 
disinfected  by  a process  approved  by  the  Missouri  State  Board 
of  Health.  It  will  be  necessary  for  you  to  conmunicate  with  the 
said  Board  of  Health  in  order  to  determine  Just  idiat  the  approved 
methods  of  disinfection  and  sterilization  are. 

Section  13311,  R.S«Mo.  1929  contains  penalty  for  the 
violation  of  this  article.  Said  section  reads  as  follows: 
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"Any  person  or  corporation  violating 
the  provisions  of  this  article  shall 
be  guilty  of  a misdemeanor*" 

We  also  respectfully  call  your  attention  to  Section 
13308,  R*S*  Mo , 1929  which  provides  that  no  person  shall  make* 
remake  or  renovate  bedding  excepting  persona  making,  remaking 
or  renovating  bedding  for  their  own  use  until  a permit  has  been 
secured  so  to  do* 

It  Is  therefore  the  opinion  of  this  department  that 
old  cotton  materials  cannot  be  purchased  by  a manufacturer, 
placed  In  new  tickings  and  offered  for  sale  to  the  retail  trade, 
unless  said  old  cotton  materials  have  been  properly  disinfected 
and  sterilized  according  to  the  statutory  requirements  as 
have  been  hitherto  set  forth. 


Respectfully  submitted* 


Assistant  Attorney  General 


APPROVKDt 


rtOY  Mcrtl'ttHIGK, 
Attorney  General* 


CONTRACT  HAULER :-Per sons  whose  principal  business  is  that  of 

hauling  property  or  persons  for  another  is 
a "contract  hanler“ar  ' is  required  to  ob- 
tain license  from  the  Public  Service  Commission. 


September  14,  1934. 


Mr.  Roy  L.  Kay, 
Prosecuting  Attorney, 
California,  Missouri. 


Dear  Sir: 


We  are  ack no wl edging  receipt  of  your  letter 
in  which  you  inquire  as  follows: 


"Mose  Newburger  of  St.  Louis,  Missouri 
is  buying  mules  from  the  farmers  in 
this  county,  Moniteau  County,  Missouri, 
and  some  truckmen  are  hauling  them  from 
the  farm  direct  to  the  St.  Louis  market 
for  Newtourger.  Do  the  trackmen  in  haul- 
ing these  mules  alter  Hewburger  has 
bought  them  violate  the  truck  law?  The 
Truckmen  do  not  have  a certificate  of 
Convenience  and  Necessity  from  the 
Public  Service  Commission. 

"I  am  sending  this  down  by  Mr.  A.  C. 

Yontz  of  Tipton,  Missouri.  Please 
advise  me  as  I understand  that  this 
act  will  be  repeated  here  in  this 
county  on  to-morrow,  April  7th. * 

Subdivision  (c)  of  Section  5264,  Laws  of 
Missouri  1931,  page  305,  provides  as  follows: 

"The  term  ’contract  hauler,  * when  used 
in  this  act,  means  any  person,  firm  or 
corporation  engaged, as  his  or  its  prin- 
cipal business,  in  the  transportation 
for  compensation  or  hire  of  persons 
and/or  property  for  a particular  per- 
son, persons,  or  corporation  to  or  from 
a particular  place  or  places  under 
special  or  individual  agreement  or 
agreements  and  not  operating  as  a 
common  carrier  and  not  operating  exclu- 
sively within  the  corporate  limits  of  an 
incorporated  city  or  town,  or  exclusive- 
ly within  the  corporate  limits  of  such 
city  or  tawn  and  its  suburban  territory 
as  herein  defined." 

Section  5265  of  the  same  act,  which  deals 


(Acting^ 
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with  exempt  ions , provides  that  the  act  shall  not  spoly  to 
“motor  vehicles  used  exclusively  in  transporting  farm 
and  dairy  products  from  the  farm  or  dairy  to  warehouse, 
creamery,  or  other  original  storage  or  market.'*  It 
ap  ears  from  your  letter  that  these  truckmen  are  not 
transporting  far®  and  tairy  products  to  market  so  as 
to  come  within  the  above  exe motion.  The  mules  which 
they  haul  do  not  belong  to  them,  but  belong  to  Mr* 

Newburger  and  they  are  furnishing  transportation  for 
him.  Subdivision  (c)  of  Section  5364,  quoted  above, 
provides  that  any  person  who  engages  as  hie  or  its 
principal  business  in  the  transportation  of  property 
"from  a partTculaF’” place  under  a special  or  individual 
agreement  and  not  operating  as  a common  carrier  is  a 
“contract  hauler.**  It  is  obvious  that  these  truckmen 
ere  not  common  carriers.  It  appears  to  us  that  the 
solution  of  your  inquiry  therefore  depends  upon  whether 
the  principal  business  of  the  persons  involved  is  that 
of  hauling  property  for  other  persons.  Since  you  term 
them  “truckmen"  it  would  seem  that  that  must  be  their 
principal  business,  but  whether  or  not  it  is  their 
principal  business  so  as  to  bring  them  in  as  a "con- 
tract hauler"  is  a question  of  fact. 

We  do  not  understand  that  because  a man  owns 
a truck  and  because  he  occasionally  hauls  for  another 
person  that  this  fact  makes  him  a "contract  hauler;" 
for  instance,  a farmer  may  own  a truck  and  occasionally 
haul  for  hire  for  some  of  his  neighbors  or  others,  but 
such  fact  would  not  make  hit  a "contract  hauler"  as 
we  interpret  the  Statute,  The  term  "contract  hauler", 
as  we  understand  it  from  the  definition  of  the  Statute, 
was  meant  to  cover  those  individuals  whose  principal 
business  or  livelihood  was  derived  by  hauling  persons 
or  property  for  others. 

It  is  tnerefore  our  opinion  that  whether 
or  not  the  man  in  question  can  be  reouired  to  take  out 
a license  from  the  Public  Service  Commission  depends 
upon  the  facts  and  circumstances  of  the  particular  case. 

If  the  principal  business  of  the  man  in  question  is  that 
of  hauling  property  or  persons  for  other  people,  then 
he  is  a "contract  hauler"  within  the  meaning  of  the 
Statute,  and  if  he  operates  as  such  without  having  obtain- 
ed a license  from  the  Public  Service  Commission  he  has 
violated  the  law.  If,  on  the  other  hand,  hauling  is  not 
his  principal  business  and  he  occasionally  hauls  for  another 
we  do  not  believe  that  he  comes  wit  in  the  definition  of  a 
"contract  hauler." 

¥ery  truly  yours, 

FRM  f.  HAYES, 

Assistant  Attorney  General. 


Attorney  General, 
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November  7,  1934  • 


lion.  Ray  L.  K ay. 
Prosecuting  Attorney, 
ftonlfcenu  County,  Missouri. 

Dear  Sir t 


Ibis  la  to  acknowledge  receipt  of  your  letter 
dated  October  13,  1934,  wherein  you  Inquire  as  follows i 

"The  County  Court  in  years  preceding  vtj 
tors  of  office  made  boos  loans  of  ths 
Capital  School  Funds  on  reel  estate,  when 
ths  mine  of  re-1  estate  was  inflated,  and 
took  the  bond  as  provided  by  Statute.  The 
real  estate  is  now  of  such  little  value  that 
it  will  not  pay  the  loan,  and  the  bond  is 
insolvent,  also  the  property  holdings  of  ths 
parties  are  insufficient  to  realise  on  e 
deficiency  Judgment.  May  ths  County  Court 
legally  compromise  the  debt  without  sale  of 
the  security  for  a snaller  amount  then  the 
loan,  or  mot  the  court  advertise  under  the 
school  fund  mortgage  the  security  and  sell 
some  to  tbs  highest  and  best  bldderf" 


section  9243  R.  S.  Mo.  1929  is  the  statute 
authorising  the  investment  of  school  funds.  &aid  section 
rends  as  follows I 

"It  is  hereby  nr.de  tbs  duty  of  ths  several 
oounty  courts  of  this  state  to  diligently 
collect,  preserve  and  securely  invest,  at 
the  nifftort  r»  to  of'TnCorert  that  oan  bo 
obtained,  not  exceeding  eight  rvor  less  than 
four  per  oent.  per  annum,  on  imenoumbered 
real  estate  security,  worth  at  all  times 
at  least  double  ths  sum  loaned,  and  may, 
in  its  discretion,  require  personal  security 
in  addition  thereto,  ths  proceeds  of  all 
moneys,  stocks,  bonds  and  other  property 
belonging  to  ths  oounty  school  fund|  also, 
the  net  proceeds  from  ths  sale  of  eotmys) 
also,  the  clear  proooods  of  all  penalties 
and  forfeitures,  and  of  all  fines  collected 
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ln  the  several  counties  for  any  breach 
of  the  penal  or  Military  laws  of  this 
state,  and  all  Moneys  which  shall  be 
paid  by  persons,  as  an  equivalent  for 
exemption  from  military  duty,  shall  belong 
to  and  be  securely  Invested  and  sacredly 
preserved  In  the  several  counties  as  a 
county  public  school  fund,  the  lnooMS 
of  which  fund  shall  be  collected  annually 
and  faithfully  appropriated  for  establish- 
ing and  maintaining  free  public  schools 
In  the  several  counties  of  this  state*" 

Section  9246  R*  3*  Mo,  1929  refers  to  the  ool lection 
of  school  moneys* 


"The  county  treasurer  shall  collect,  or 
cause  to  be  collected,  all  school  moneys 
mentioned  In  section  9249,  and  all  other 
moneys  for  school  purposes  In  his  county, 
and  shall  give  the  party  paying  duplicate 
receipts  therefor,  and  said  party  shall 
file  one  of  said  receipts  with  the  county 
olerk,  who  shall  file  the  same  and  charge 
the  some  to  the  oounty  treasurer!  said  olexfc 
shall  thereupon  credit  the  bond  and  mort- 
gage with  the  amount  of  said  receipt,  and 
when  the  jqaount  of  said  receipts  is  In  full 
of  all  lntero.1t  nd  principal  of  a.  Id  bond 
and  ■Pitrexco.  than  th»  olark  »liaU  lotlafir 
id  Mortgage  of  record*  Any  person  violating 
the  provisions  of  this  section  shall  be  deemed 
guilty  of  a misdemeanor  and  punished  by  a fins 
not  to  exceed  five  hundred  dollars,” 

f eotlon  9246  and  Section  9254  R*  S*  Mo*  1929  provide 
the  method  and  manner  of  foreclosure  In  the  event  debtor  has  de- 
faulted In  his  payment  of  tbs  principal  or  Interest* 

The  above  cited  sections  of  the  statutes  of  Missouri 
create  a trust,  so  t*'r  as  said  school  funds  are  concerned,  of 
which  the  county  courts  are  trustees*  They  have  no  authority  to 
dispose  of  the  principal  entrusted,  or  any  of  the  Interest,  other 
than  la  prescribed  by  law*  Veal  v*  Charlton  County  Court,  15  Mo*  412* 

The  underscored  portion  of  Section  9246  clearly  Indicates 
the  only  condition  under  v/hloh  the  oounty  olerk  can  satisfy  said 
mortgage  of  record*  It  la  clear  that  a mortgage  cannot  be  satisfied 
In  the  abaenoe  of  full  payment  of  the  principal  and  interest*  Fore- 
closure Is  the  only  statutory  remedy  presented  for  the  enforcement 
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of  the  lien  of  the  county,  or  for  the  liquidation  of  said  debt.  A 
compromise  would  be  in  effect  a remission  o a portion  of  the  prin- 
cipal and  interest,  and  regarule. s of  the  good  faith  oi  such  action, 
t ere  is  no  statutory  authority  therefor. 

To  Invest  the  Authority  of  compromise  of  a debt  owing  the 
county  to  the  county  court,  or  any  other  official,  would  open  the 
door  wide  to  a great  deal  of  fraud  and  bad  faith.  Apparently  the 
legislature  was  willing  to  forfeit  any  benefits  of  a compromise, 
believing  that  it  was  better  to  take  an  occasional  loss  by  legal 
procedure,  rather  than  a possible  greater  loss  by  unfair  compromises. 

In  any  event,  tnls  office  is  bound  by  a strict  construction 
of  the  statutes  in  question. 

is.  therefore,  the  opinion  of  this  department  that  the 
county  court  cannot  legally  compromise  the  debt  in  question  for  a 
smaller  amount  than  the  principal  and  interest,  but  rather  the 
court,  in  the  event  of  non-payment,  must  foreclose  the  school  fund 
mortgage  strictly  in  accordance  with  the  statutes. 


Respectfully  submitted. 


COVF.LL  K.  HKWITT. 

Assistant  Attorrey -General . 


*RPhdVF,D: 


ROY  McilTTHlCK. 
Attorney -General. 


TO'.TNS  AND  VILLAGES: 


Mr.  Bennett 

Town  Clerk 
Granger,  Missouri 


Method  of  collecting  delinquent  tt^es — 
qualifications  of  town  trustees — method 
of  removal  of  unqualified  members  of  a 
school  board. 


March  28,  1934. 


Dear  Sir: 

We  acknowledge  your  reouest  for  an  opinion  dated 
March  16,  1934.  Tour  reouest  is  as  follows: 

"I  an  writing  to  you  for  information  in 
regard  to  the  collection  of  town  taxes. 

Will  you  please  outline  the  necessary  pro- 
cedure in  order  to  force  the  payment  of  town 
taxes?  Me  are  organised  with  a board  of 
five  trustees. 

"In  view  of  the  fact  that  it  would  be  much 
better  to  collect  the  taxes  without  taking 
the  natural  course  of  the  law,  I should 
like  to  know  if  It  is  proper  for  a person 
who  1 8 delinquent  in  taxes  to  serve  on  a 
school  board  or  a town  board?  If  not  what 
course  should  be  taken  to  remove  or  prevent 
such  persons  from  serving? 

"The  above  information  is  very  necessary  in 
order  for  our  town  to  pay  it's  bills,  such 
as  Street  lights  and  other  necessary  ex- 
penses. We  shall  be  v^ry  grateful  to  you 
if  you  can  give  us  a prompt  reply.  I thank 
you£." 

The  la6t  national  Census  for  the  town  of  Granger, 
Missouri,  shows  it  to  be  incorporated  with  142  inhabitants. 

By  the  contents  of  your  letter,  we  are  assuming  that 
the  town  of  Granger  is  not  incorporated  under  any  special  charter 
from  the  Legislature,  but  rather  under  the  general  provisions  of 
law  relating  to  towns  anc  villages  in  Missouri. 

Section  7092,  H.  S.  Mo.  1929  provides  as  follows: 
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"The  corporate  powers  and  duties  of  every 
village  so  incorporated  shall  be  vested  in 
a board  of  trustees,  to  consist  of  five 
members,  unless  such  town  shall  contain 
more  than  twenty-five  hundred  inhabitants, 
in  which  case  such  board  shall  consist  of 
nine  members;  the  first  board  of  trustees 
shall  be  appointed  by  the  county  court  at 
the  time  of  declaring  such  town  incorporated, 
who  shall  continue  in  office  until  their 
successors  are  elected  and  qualified;  and 
such  successors  shall  be  chosen  by  the 
qualified  electors  residing  in  such  town  on 
the  first  Tuesday  of  April  in  every  year 
in  the  manner  hereinafter  provided.* 

Section  7097,  R.  S.  Mo.  1939,  provides  in  part  ns 

follows: 


•8uch  board  of  trustees  shall  have  power 
to  r>ass  by-laws  and  ordinances  * * • • to 
levy  and  collect  tares;*  • • 

The  town  of  Oranger  having  provided  by  ordinance  a 
tar  levy  and  provided  for  the  collection  of  same,  this  city  tar 
is  collectable  as  state  and  county  tares  are  collected  by  the 
city  of  Granger,  and  is  a civil  obligation,  and  payment  can  be 
forced  under  the  provisions  of  Section  7109  R.  3.  Mo.  1929 
’•rhich  provi.  es: 

"All  assessments  on  real  and  personal  pro- 
perty within  the  limits  of  such  town,  which 
may  be  certified  and  transmitted  to  the  board 
of  trustees,  from  time  to  time,  as  provided 
in  the  preceding  section,  shall  be  taken  and 
considered  as  the  lawful  and  proper  assessment 
on  which  to  levy  and  collect  the  municipal 
tares  of  the  town,  and  the  payment  of  all 
tares  authorized  by  this  article  shall  be  en- 
forced by  the  collector  in  the  seme  manner 
and  under  the  same  rules  and  regulations  as 
may  be  provided  by  law  for  collecting  and  en- 
forcing the  payment  of  state  and  county  taxes, 
end  for  that  purpose  it  shall  be  the  duty  of 
the  board  of  trustees  to  require  the  collector, 
annually,  to  make  out  and  return  under  oath, 
a list  of  delinquent  taxes  remaining  due  and 
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uncollected  on  the  first  day  of  January 
of  each  year,  to  be  known  as  the  del in- 
ouent  list.  It  shall  be  the  duty  of  the 
board  of  trustees,  at  the  next  meeting 
after  Buch  delinquent  list  shall  be  re- 
turned, or  as  soon  thereafter  as  convenient, 
carefully  to  examine  the  same,  and  if  it  shall 
appear  that  all  property  and  taxes  contained 
in  said  list  are  properly  returned  as  de- 
linquent, they  shall  approve  such  list  and 
cause  an  order  of  approval  to  be  entered 
on  the  journal,  and  the  amount  of  taxes  in 
such  1 i 8 1 to  be  oredlted  on  the  account  of 
the  collector;  and  shall  also  cause  said 
delinquent  list  or  a certified  copy  thereof, 
with  the  bills  therefor,  to  be  placed  in 
the  hands  of  the  oounty  collector,  vho  shall 
give  a receipt  therefor  and  proceed  to  collect 
the  taxes  due  thereon,  in  like  manner  and  with 
the  same  effect  as  delinquent  taxes  for  state 
and  comity  purposes  are  collected.  The  said 
collector  shall  pay  over  the  taxes  collected 
to  the  city  treasurer,  at  the  tines  and  in 
the  manner  provided  by  law  for  the  payment 
of  county  taxes  to  the  county  treasurer,  and 
shall  make  the  same  statements  and  settle- 
ments for  such  taxes  with  the  board  of 
trustees,  and  at  the  same  time  as  may  be 
provided  by  law  for  statements  and  settle- 
ments with  the  county  court  for  county  taxes, 
and  all  taxes  shall  bear  the  same  rate  of 
interest,  and  the  same  penalties  shall  attach 
to  the  non-payment  thereof  when  due,  as  may 
be  provided  by  law  in  cases  of  county  taxes. 
k certified  copy  of  any  tax  bill  included  in 
the  delinquent  list,  approved  by  the  board  of 
trustees,  shall  in  all  oases  be  prlma  facie 
evidence  that  the  amount  therein  specified 
is  legally  due  by  the  party  against  whom 
such  tax  bill  is  made  out,  and  that  all  pro- 
visions of  the  law  and  ordinances  have  been 
duly  complied  with,  and  that  the  same  is  a 
lien  on  the  property  therein  described." 

This  tax  nay  be  a lien  on  property,  for  Section  7107,  R.  3.  Mo. 

1929  provides  as  follows: 
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•All  general  and  special  taxes  levied  by 
the  board  of  trustees  of  any  town  up  n 
property  therein,  In  conformity  to  the 
laws  of  the  state  and  the  ordinances  of 
such  town,  shall  constitute  a lien  upon 
the  property  upon  which  they  are  levied, 
until  paid.* 


Laws  of  1933,  page  450,  Section  9970,  provides  as 


follows: 


•The  collectors  of  all  oities  and  lneor 
porated  towns  having  authority  to  levy  and 
eolleot  taxes  under  their  respective  charters 
or  under  rny  law  of  this  state  shall,  on  or 
before  the  first  Monday  in  Maroh,  annually, 
return  to  the  county  collector  a list  of 
lands  and  lots  on  which  the  taxes  or  special 
assessments  levied  by  such  city  or  incorporated 
town  remain  due  and  unpaid.  The  county  col- 
lector shall  reoelpt  for  the  aggregate  amount 
of  such  delinquent  taxes,  which  receipt  shall 
be  held  by  the  treasurer  of  the  olty  or  town, 
and  shall  stand  as  evidence  of  indebtedness 
upon  the  part  of  the  county  oolleotor  and  his 
bondsmen  to  such  olty  or  town,  until  settle- 
ment in  full  nas  been  made  by  payment  to  said 
treasurer  or  his  successor  of  all  taxes  thus 
receipted  for,  or  by  a return  of  ouch  part  as 
is  unoollectible." 


It  is  the  opinion  of  this  office  that  the  town  of 
Granger  must  follow  the  civil  remedy  provided  in  the  statutes 
to  recover  delincucnt  taxes  due  the  city  from  assessments  on 
rsal  and  personal,  property . 4s  provided  in  Section  7109,  R.  3. 

Mo.  1939,  the  board  of  trustees  must  require  the  oolleotor  to 
make  out  and  return  under  oath  a list  of  delinquent  faxes,  due 
and  unoolleoted  on  January  1st,  of  each  year.  Then  no  sooner 
than  the  next  meeting  of  the  board  after  the  delinquent  tax 
list  is  returned  to  them  they  must  examine  the  list  and  if  true 
approve  the  list  and  let  the  journal  show  their  approval,  and 
also  let  the  record  show  the  amount  of  the  tax  credited  on  the 
aooou.it  of  the  city  collector.  Hext  the  trustees  sh  uld  certify 
to  the  delinquent  tax  list  and  attaon  thereto  the  original  tax 
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bllls  and  deliver  to  the  county  collector.  It  in  their  duty 
to  take,  and  the  county  collector's  duty  to  give  a receipt  there- 
for. The  duty  to  collect  then  falls  upon  the  county  collector 
in  the  sane  Banner  as  state  and  county  taxes  are  collected  and  it 
is  his  duty  to  make  settlements  with  the  trustees  at  the  sane  tine 
and  in  like  manner  as  statements  and  settlements  are  made  with  the 
county  court  for  county  taxes. 


II. 


Section  7,  Article  XIV.  of  the  Constitution  of  Missouri, 
deals  with  the  removal  from  office  of  county,  city,  and  all  nubile 
officers  and  reads  as  follows: 

"The  General  Assembly  shall,  in  addition 
to  other  penalties,  provide  for  the  re- 
moval from  office  of  county,  city,  town 
and  to-mship  officers,  on  conviction  of 
willful,  oorrupt  or  fraudulent  violation 
or  neglect  of  official  duty.  Lave  may  be 
enacted  to  provide  for  the  removal  from 
office,  for  cause,  of  all  publlo  of floors, 
not  otherwise  provided  for  in  this  Con- 
stitution.” 

Section  11202,  8.  S.  y0.  1929,  providing  when  an  officer 
shall  forfeit  office  and  be  removed,  reads  as  follows: 

■Any  person  elected  or  appointed  to  any 
county,  city,  town  or  township  office  in 
this  state,  except  by  Impeachment,  who 
shall  fail  personally  to  devote  his  time 
to  the  performance  of  the  duties  of  such 
office,  or  who  shall  be  guilty  of  any  will- 
ful or  fraudulent  violation  or  neglect  of 
any  official  duty,  or  who  shall,  knowingly 
or  willfully  fail  or  refuse  to  do  or  per- 
form any  official  act  or  duty  which  by  lav 
it  is  his  duty  to  do  or  perform  with  respeot 
to  the  execution  or  enforcement  of  the  crim- 
inal laws  of  the  state,  shall  thereby  forfeit 
his  office,  and  may  be  removed  therefrom  in 
the  manner  hereinafter  provided.” 
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Section  9328  R.  S.  Mo.  1929,  provides; 

"The  qualified  voters  of  the  district  shall, 
annually,  on  the  first  Tuesday  of  April, 
elect  two  directors,  who  are  citizens  of  the 
United  3tates  resident  taxpayers  of  the  dis- 
trict, and  who  shall  have  oald  a state  and 
county  tax  within  one  year  next  preceding 
their  election  or  appointment,  and  who  shall 
have  resided  in  this  state  for  one  year  next 
preceding  their  election  or  appointment , and 
shall  he  at  least  thirty  years  of  age,  who 
shall  hold  their  office  for  three  years  and 
until  their  successors  are  duly  elected  and 
qualified;  and  all  vacancies  in  the  hoard 
shall  be  filled!  for  the  unexpired  term." 


COHCLUSIO*. 

It  is  our  further  opinion  that  there  is  nothing  in  the 
qualifications  of  directors  of  the  Sohool  Board  reruiring  the 
payment  of  a city  tax.  ( Should  any  person  he  elected  to  the  School 
Boerd  who  does  not  qualify  under  the  provisions  of  8ection  9328, 

R.  3.  Mo.  1939,  any  ouallfied  eleotor  within  the  district  could 
bring  a quo  warranto  proceeding  in  the  circuit  court,  and  upon 
sufficient  proof  said  officer  would  he  ousted  fro*  the  School 
Board.]  Although  the  General  Assembly  has  the  constitutional  power 
to  pass  lave  disqualifying  office  holders,  there  is  nothing  in 
the  rmalifications  of  a trustee  of  your  town  disqualifying  one  for 
being  delinquent  in  any  tax  payments  and  subjecting  him  to  an 
ouster  as  truestee,  nor  have  you  submitted  facts  which  would  dis- 
qualify him  under  the  general  law. 


Respectfully  submitted 


Wll.  ORR  SATYKRS, 

Assistant  Attorney  General. 


APPROVED: 


ROT  McklTT  »ick 
Attorney  General. 


VOS:H 


TAXATION: 


Senate  Bill  No.  94. 

Lands  and  lots  to  be  offered  yearly  for 
three  years  if  necessary,  end  not  to  be 
re-offered  in  the  same  year  in  which  they 
have  theretofore  been  offered. 


Mr.  tt.  C.  Kerckhoff 
Collector  of  Revenue 
Hillsboro 
Missouri 


Dear  Sirs 


November  20, 


1934 


4L 


Heeelpt  of  your  letter  dated  November  9,  1934 
is  acknowledged.  Your  letter  Is  as  follows i 

"In  compliance  with  Missouri  lax 
Laws,  I started  the  sale  of  1928-29 
delinquent  tax  accounts,  November  5, 

1934  and  have  proceeded  with  said 
sale  since. 

Out  of  a total  list  of  some  115 
accounts,  about  one  half  have  been 
offered  to  date,  with  only  five 
sales  being  made.  I have  only  offer- 
ed a limited  number  for  sale  each  day. 

In  the  hope  that  the  next  day  would 
see  an  increase  in  attendance  and 
interest. 

I am  desirous  of  securing  an  opinion 
now,  before  closing  the  auction,  as 
to  whether  or  not,  1 am  permitted  to 
re- offer  for  sale,  those  accounts 
that  were  offered  for  sale  during  the 
early  part  of  the  sale  but  were  not 
8 old. 

Trusting  you  will  let  me  hear  from 
you  In  regard  to  above  at  your  earli- 
est convenience  and  thanking  you  In 
advance  for  the  favor,  I am." 


Mr.  iff.  C.  Kerckhoff  -2-  November  20,  1934 


Lection  9952a  Laws  of  Missouri  1933,  In  part* 

reads  : 


"All  lands  and  lots  on  which  tax os 
are  delinquent  and  unpaid  shall  be 
subject  to  sale  to  discharge  the 
lien  for  said  delinquent  and  unpaid 
taxes  as  provided  for  in  this  act 
on  the  first  Monday  of  November  of 
each  year." 


Lection  9952b,  In  part,  reads: 

"The  county  collector  shall  cause 
a copy  of  such  list  of  delinquent 
lands  and  lots  to  be  printed  In 
some  newspaper  of  general  circula- 
tion and  published  In  the  county, 
for  three  consecutive  weeks,  one 
Insertion  weekly,  before  such  sale, 
the  last  Insertion  to  be  at  least 
fifteen  days  prior  to  the  first 
Monday  in  November." 


And  further, 

"To  such  list  shall  be  attached  and 
In  like  manner  so  printed  and  pub- 
lished a notice  that  so  -such  of  said 
lands  and  lots  as  may  be  necessary  to 
discharge  the  taxes.  Interest  and 
charges  which  may  be  due  thereon  at 
the  time  of  sale  will  be  sold  at 
public  auction  at  the  courthouse 
door  of  such  county,  on  the  first 
Monday  In  November  next  thereafter, 
conrcenolng  at  ten  o* clock  of  said 
day  and  continuing  from  day  to 
day  thereafter  until  all  are  offered." 
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i action  9952c,  In  part,  provides: 

"On  the  day  mentioned  In  the  notice, 
the  county  collector  shall  comonce 
the  sale  of  such  lends,  and  shall 
continue  the  sane  from  day  to  day 
until  so  much  of  each  parcel  assessed 
or  belonging  to  each  person  assessed, 
shall  be  sold  as  will  pay  the  taxes. 
Interest  and  charges  thereon,  or 
chargeable  to  such  person  In  said 
county." 


Section  9953  Is  as  follows: 

"If  at  the  first  offering  of  sale 
of  any  tract  of  land  or  lot  under 
the  provisions  of  this  act  no  per- 
son shall  bid  therefor  a sum  equal 
to  the  delinquent  taxes  thereon 
with  Interest,  penalty  and  costs, 
then  the  clerk  of  the  sale  shall 
note  such  fact  In  his  record  of 
sale  and  the  county  collector  shall 
note  a recital  thereof  In  his  rec- 
ord containing  the  list  of  delin- 
quent lands  and  lots,  and  said 
tracts  of  land  or  lots  shall  be 
again  offered  for  sale,  at  the 
next  sale  of  delinquent  lands  and 
lots  as  In  thla  act  provided.  If 
such  lends  or  lots  be  at  such 
time  delinquent.  If  at  the 
second  offering  for  sale  no  person 
shall  bid  therefor  a sum  equal  to 
the  then  delinquent  taxes  thereon 
with  interest,  penalty  and  costs, 
then  the  clerk  of  the  sale  shall 
note  such  fact  upon  his  reoord  of 
the  sale,  and  the  county  collector 
shall  enter  a recital  of  such  fact 
in  his  record  book  containing  the 
list  of  delinquent  lands  and 
lots." 
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Section  9955*  In  full  reads: 

"Whenever  ary  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  de- 
linquent taxes.  Interest,  penalty  and 
costs  by  the  collector  of  the  proper 
county  for  any  two  successive  years 
and  no  person  shall  have  bid  therefor 
a sum  equal  to  the  delinquent  taxes 
thereon,  interest,  penalty  and  costs 
provided  by  law,  then  such  county 
collector  shall  at  the  next  regular 
tax  sale  of  lands  for  delinquent 
taxes,  sell  the  same  to  the  highest 
bidder,  and  the  purchaser  thereof 
shall  acquire  thereby  the  came  In- 
terest therein  as  Is  acquired  by 
purchasers  of  other  lands  at  such 
delinquent  tax  sales 


faction  9952a  provides  that  all  delinquent  lands 
and  lots  shall  be  subject  to  sale  for  the  payment  of  such 
delinquencies  on  the  first  Monday  of  November  of  each  year* 
Section  9952b  provides  that  the  sale  shall  coasenee  on  the 
first  Monday  in  November  and  continue  from  day  to  day  until 
all  the  delinquent  lands  and  lots  are  offered  for  sale* 

Section  9953  provides  that  If  at  the  first  offer- 
ing of  sale  any  tract  of  land  or  lot  does  not  bring  the 
amount  of  the  delinquent  taxes,  with  Interest  and  penalty, 
a notation  thereof  shall  be  made  by  the  county  clerk  and 
collector  and  then  It  Is  provided  that  If  at  the  second 
offering  for  sale  the  taxes.  Interest  and  penalty  shall 
not  be  bid  thereon  there  shall  again  be  entered  a recital 
of  that  fact  on  your  records,  and  Section  9953a  provides 
that  when  two  such  offerelngs  have  been  made  and  upon  the 
third  offering  the  lands  or  lots  shall  be  sold  to  the  high- 
est bidder.  It  seems  to  us  that  construing  all  of  the 
quoted  sections  together,  that  there  is  not  any  authority 
vested  In  you  to  re-offer  the  land  for  sale  In  the  same 
year  In  which  it  has  been  offered;  that  the  set  appears  to 
contemplate  that  the  offerings  will  be  made  yearly  and  for 
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three  years,  if  that  be  necessary  In  order  to  comply  with 
the  act,  and  such  Is  our  opinion. 


Very  truly  yours. 


QILtfKRT  LA  Mi- 

Ass  } s tant  Attorney  General 


APPROVSD: 


Attorney  General . 


OLiLC 


I.  RELATING  TO  TiiE  METHODS  OF  COLLECTING  DELINQUENT 
POT.L  TAX. 

II.  ROTATING  TO  THE  AUTHORITY  OF  TOWN  AND  VILLAGES 
TO  PASS  ORDINANCES  DISFRANCHISING  THOSE  SUBJECT 
TO  PAYMENT  OF  POLL  TAX,  UKO  BECOME  DELINQUENT. 


epte.iber  i4th,  1034 


Mr*  C.  J*  Kriegsiiaueer 
Baring,  issouri 


Dear  Sir* 


e acknowledge  your  letter  of  ..epteiober  1st, 
1034,  in  wuich  you  st  te  and  inquire  as  follows: 

"As  city  clerk  of  the  to  n of  Baring,  I 
nave  been  re  uesteu  by  the  town  board  of 
8a  id  town,  to  make  inquiry  of  you  ae  to 
tiie  paying  of  poll  tax*  Is  tiiere  a way 
we  can  collect  poll  tax  from  tROt e not 
inclined  to  pay  it?  And  also  do  we  nave 
the  right  to  refuae  tiie  privilege  of  voting 
to  any  one  who  ia  entitled  to  pay  tiie  tax 
and  refuses  to  do  ao?  Thanking  you  in 
advance  for  this  information,  I remain, w 

I. 

law  provides  method  o£  collecting 
iiciin,  uent  noil  tax. 

section  7110  ice.  iaed  Statutes  of  Missouri 
1929,  provide  ae  follows* 

"The  board  of  trustees  shall  also,  from 
time  to  time,  proviue,  by  ordinance,  for 
the  levy  and  collection  of  all  other 
taxes  and  licenses,  includiiig  poll  taxes, 
wharfage  and  other  dues,  and  to  fix  the 
penalties  for  neglect  or  refusal  to  pay 
aa.e,  which  now  or  hereafter  may  oe 
authorized  by  law  or  ordinance.  All 
able-oodied  male  persons,  between  the 
age  of  twenty-one  and  fifty  years,  who 
may  have  resiued  witn  tue  corporate 
limits  of  such  village  thirty  days  next 
preceding  the  levy  of  any  poll  tax  for 
any  given  year,  shall  be  liable  to  work 
on  the  streets  and  alleys  of  ouch  village 
not  to  exceed  tnree  aaya,  or  to  p«y  such 
sum  in  lieu  thereof  ae  as^y  be  provided 
by  ordinance,  not  in  any  case,  however, 
to  exceeci  tiie  sum  of  three  do  Hare;  ana 
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upo n failure  to  Pa,/  uuch  poll  tax,  either  in 
cash  or  by  labor,  when  nptlfieu  so  to  d£, 
accoroinj:  to  law  ai.u  t-»e  ordnance  of  sue** 
village,  it  shall  be  t.c  duty  of  the  town 
. .nrehnl,  when  ordereu  so  to  ho  ay  the  -'purd 
of  tra^aes  of  JpJOdn^ 

suit  beiore  sp.ue  justice  o£  the  ^eace,  i£ 
there  J2C.  a_oy  In  such  village,  .anti  if  not, 
then  before  so  ,e  hldU^e  of  tue  peage  near- 
est £uca  lillv^g,  and  .^osce.h:^ 
nap  thereon  the  same  as  in  other  civil  cases: 
and  no  > roper tv  ahull  be  exempt  froa  seizure 
and  sale  upon  any  execution  issueu  upon  an/ 
■.up -~Tae nt  renuei^^.  for  ouc.i  'Oil  tax* " 

It  will  be  observed,  that  the  above  statute 
authorizes  tonne  and  villages,  (and  we  assume  Baring 
comes  within  this  class)  to  provide,  by  ordinance 
for  tue  levy  and  collection  of  poll  taxes* 


You  are  further  advised  that  no  ordinance  bo 
passed  by  the  board  of  trustees,  must  be  any  broader 
than  the  statute,  authorizing  such  ordiiiance,  for 
instance  only  able-bodied  male  persons,  between  the 
age  of  twenty-one  and  fifty  years,  who  have  resided 
v, ithin  the  town  or  village  thirty  days  next  before 
the  levy  of  such  poll  tax  for  any  given  year,  and 
such  levy  shall  not  exceed  three  uays  work,  or  not 
to  exceed  $3*00  when  paid  in  lieu  of  work* 


II. 


Towns  and  villages  have  no  author ity  to 

2MJLS.  those 

subject  to  payment  of  poll  tax*  who  be- 


bection  7 article  IX  jf  the  Constitution 
provides  as  follows: 


"The  General  assembly  shall  provide,  by 
general  laws,  for  tne  organization  and 
classification  of  cities  and  towns*  The 
number  of  such  classes  shall  not  exceed 
four;  and  the  uower  of  eac^  ilasi,  s.iall 
D£  aula M -toff i so  that  all 

such  municipal  corporations  of  the  same 
class  snail  possess  the  same  powers  and 
be  subject  to  the  same  restrictions*  The 
General  Assembly  shall  also  make  pro- 
visions, by  general  law,  whereby  any  city, 
town  or  village,  existing  by  virtue  of 
any  special  or  local  lav,  may  elect  to 
become  subject  to,  and  be  governed  by,  the 
general  laws  relating  to  such  corporations*  *• 


MT*  C#  J#  Krf  #£  shausor 


■3»  >epte»her  14  th*  1P34 


^ ft  will  be  observed  fro^  to*  foraging 
constitutional  provision*  no  ordnance  way  os  be-* 
cl&reu  valid  t*«at  oonnot  find  support  in  its  charter 
provisions# 


in  'anoaa  city  v# 
163|  t.»  court  said* 


nllcti*  LOt  l«c« 


"It  is,  nut  necessary  to  invoke  toe  terao 
of  ti*e  eonetitutl  .-n  to  an:K>unce  thet  the 
by- laws  of  a rsunlcipal  cor  ora  tier.  in 
order  to  be  of  any  validity!  Bust  be 
consistent  with  its  charter  and  the 
general  statutes  of  tie  oouaenwealtb 
creating  it#  this  is  a well  un>  ex  tood 
principle  of  the  cotaaon  law#  . uon  oral- 
iiCiiCtes  or  uy-lm.o  isuct  not  ae  repujaant 
to  the  lejialc.tivo  policy  of  the  state* 
ae  manifestos  oy  its  general  enactment  &#*’ 

It  &u&t  be  understood*  that  all  oruirsuncco 
.)«*« ..  ay  the  board  of  trustees  of  a vil  ege  or  town 
auet  be  meaeured  oy  toe  t to  statute  on  the  &n.im 
eutgect  in  order  to  determine  whether  or  not  t .ere 
are  incozu.ic-tonciee  or  conflicts# 

Vhie  department  therefore  holds  tart  the 
statute*  section  7110  i -u pa)  authorises  the  town  board 
to  pa  Si.  ordinances  levying  a poll  tax*  and  prescribes 
tue  -;a&»  or  of  t e collection  in  event  of  failure  on 
t;i«  part  of  t*e  taxpayer  to  pay#  X*i*t  such  a toun 
o.-  village  nave  no  euarter  tuV*cu  IV  to  pass  an 
ordinance*  disfranchising  poll  tax  sub^cete  for  failure 
to  pay  sue:,  tax# 


!,  cap  set  fully  euhaitted* 

W#  W#  Barnes 


A&st#  ttoi  -oy— dc-nerol 


AiVi.OVidu 


- 


(Acting) 

Attorney  General 


COUNT!  BUDGET  LAW: 

■1 


It  is  not  in  conflict  therewith  for  the  County 
Court  to  contract  and  make  an  appropriation  lor 
three  years  for  extent ion  work  in  the  county. 


it 


5 


■> 


March  1,  1934. 


Mr.  Arlio  Lake, 

New  London,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  February  6,  which  is  as  follows: 

"Ralls  County  is  under  the  budget 
plan  for  financing  the  county,  and 
the  County  Court  has  agreed  to  furnish 
funds  satisfactory  for  the  support 
of  Extension  work  in  the  county  by 
the  year. 

Under  the  Smith-Lever  Act,  which 
provides  for  the  national  part  in 
the  financial  program  in  Extension 
Service  in  the  county,  courts  are 
reauired  to  sign  a three-year  con- 
tract. Is  there  a conflict  in 
requirements  of  these  two  laws? 

Please  advise  me  if  it  is  possible, 
under  the  budget  plan,  for  the 
county  court  to  contract  for  three 
years." 

You,  no  doubt,  refer  to  Sec.  12623,  which  provides 
as  follows: 


"County  courts  appropriating  funds 
under  this  article  shall  make  such 
appropriation  for  a period  of  not 
less  than  three  years  nor  noro  than 
four.  Any  county  court  may,  on 
petition  or  on  its  own  initiative,  ap- 
propriate funds  in  support  of  a county 
fair,  bureau  prior  to  the  final  comple- 
tion of  the  bureau  organization,  but 
no  money  shall  be  paid  out  until  the 
county  farm  bureau  shall  have  met 
the  conditions  set  forth  in  section 
12619  of  this  article." 


Ur.  Arlie  Lake 
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See.  12623,  B.S.  Mo.  1929  appears  to  make  it  mandatory 
on  the  county  coart  to  appropriate  funds  for  not  lass  than 
three  years.  Te  Interpret  this  section  to  mean  that  the  county 
court  makes  the  appropriation  for  three  years  but  only  pays 
one-third  of  the  amount  so  appropriated  annually. 

In  applying  this  to  the  new  budget  law,  Laws  of  Mo. 
1933,  p.  346,  the  first  nine  sections  inelusiwe  deal  with  the 
budget  in  counties  within  which  Balls  County,  according  to  its 
population  is  classified.  Bearing  in  mind  that  the  appropria- 
tion is  made  for  three  years  and  one-third  paid  annually,  it 
is  then  possible  that  the  annual  appropriation  could  be  paid 
under  Class  5,  page  342,  Laws  of  Mo.  1933,  County  3udget  Law, 
which  provides  as  follows: 

"The  county  court  shall  next  set 
aside  a fund  for  the  contingent 
and  emergency  expense  of  the  county, 
which  shall  in  no  case  be  more  than 
one- fifth  of  the  anticipated  revenue. 

From  this  class  the  county  court  may 
pay  contingent  and  Incidental  expan- 
ses and  expense  of  paupers  not 
otherwise  elaeslfled.  Mo  payment 
shall  be  allowed  from  the  funds  in 
this  elass  for  any  personal  service, 

(whether  salary,  fees,  wages  or  any 
other  emoluments  of  any  kind  whatever) 
estimated  for  in  preceding  classes." 


CONCLOSIOH 


In  view  of  the  above,  it  is  the  opinion  of  this  depart- 
ment that  the  county  court  can  contract  and  make  the  appropria- 
tion for  three  years  end  the  same  would  not  he  in  conflict  with 
the  County  Budget  Law. 


Respect fully  submitted. 


OLLIV  .R  f.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


TOTTKOTTKOTT'" 

Attorney  General 


OWN: AH 
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DELIVERY  TRUJKS  - CITY  CANNOT  PASS  ORDINANCE  IJL'OSINO  LICENSE 

TAX  ON  DELIVERY  TRUCKS  OF  NON-RESIDENTS  USINQ 
STREETS  AND  AT  THE  SAME  TIME  EXEL^T  DELIVERY 
TRUCKS  OF  RESIDENTS  VHC  HAVE  PLACE  OF  BUSINESS 
IN .SAID  qity, 


Honorable  Philip  A.  Land 

City  O.erk 
Marshall,  Missouri 


T O 

y* 

Anril  17 , 


1934. 


Dear  Sir: 


This  department  is  in  rsoel  t of  your  enclosure 
and  letter  dated  March  33.  1334,  requesting;  an  official 
opinion.  Your  letter  of  the  33rd  reads  as  follows: 

•Enclosed  please  find  copy  of  or- 
dinance Number  1786  of  the  City 
of  Marshall,  Missouri. 

•Kindly  note  Section  3.  of  tills 
ordinance  and  please  advice  .me 
your  opinion  as  to  the  legality 
of  the  same. 

•«e  have  in  this  city  been  en- 
forcing tills  ordinance  from  its 
passage  and  approval  June  3,  1930, 
end  it  has  never  been  tried  out 
in  our  courts.  Under  this  Or- 
dinance we  have  been  collecting  a 
license  from  foreign  Bakery  Trucks 
who  come  into  our  city  deliver,  sell, 
and  collect  for  their  bread. 

•Me  iiave  one  concern  In  Kansas  City 
who  have  protested  the  ordinance, 
while  there  are  other  baking  firms 
Cooing  into  Marshall  from  Kansas  City 
paying  this  lioense  tax.* 


Your  enclosure  - oopy  of  ordinance  Number  1786  - 
reads  in  part  as  follows: 

" ■ RPIMA-OE  MUMPER  1786 

•AM  ORDINANCE  PRuVIDWO  FOK  THE  LEVY 


r 


Hun.  P.  A.  Land 
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OF  A LI0EU3K  TAX  UPON  *-*AMU  OA  CRIERS 
A HI)  DI3TRIBUT  U8  (jf  MERCHANDISE  IN 
THE  CITY  Of  MARSHALL,  MISSOURI. 


"SEOTIOM  1. 


" SECTION  3.  Every  person,  flra  or  corporation 
operating  a truck  or  other  vehicle  on  the 
streets  of  the  City  of  Marshall  for  the  de- 
livery and  sale  of  goods,  wares,  ana  merchandise 
within  said  city  shall  he  requi  ed  to  obtain  a 
license  from  the  City  Clerk  for  each  such  truck 
or  vehicle  so  used,  and  shall  pay  for  such  li- 
cense the  sua  of  *20.00  for  each  year.  Provided, 
however,  no  such  license  shall  be  required  on 
a delivery  truck  or  other  vehiele  of  any  mer- 
chant having  a place  of  business  in  the  City 
of  Marshall  and  who  pays  a regular  merchants 
lioense  tax  thereon;  and  Provided  further  that 
no  license  tax  shall  be  required  of  any  person 
or  firm  delivering  or  selling  agricultural  or 
horticultural  products  raised  or  grown  by  such 
person  in  his  usual  ooursc  of  business. 


"SECTION  3.  Any  person  violating  any  of  the  pro- 
visions of  this  ordinance  shall  on  oonvlotlon 
there  of  be  fined  not  leas  than  #10.00  or  more 
than  3100.00  for  such  offense. 


•SECTION  4.  This  crdlnr.no*  shall  be  in  full  foroe 
and  effect  from  and  after  ite  oassage  and  ap- 
proval . 


Pres 


0.  3.  Glass 

ssident  at  City  C ,u  .oil. 


Approved  this  2nd  day  of  June  1930 

£iA  JlMfl 

hay or. 

■ Filed  this  2nd  day  of  June  1930 
0.  0.  Alexander 
City  Clerk. 

(I  hereby  oertify  the  above  to  be  a true  and 
correct  copy  of  Ordinance  >1786. 


(signed)  Philip  A.  Land.  )” 


Hon.  F.  A.  Load 
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leotlon  2.  o f Article  IV.  of  the  Constitution  of 
the  United  States  reads  as  follows: 

"The  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and 
Immunities  of  citizens  in  the 
several  States." 


Section  1.  at  pages  577  and  581 , of  the  Fourteenth 
Amendment  to  the  Federal  Constitution  provides  in  part  as 

follows: 


"••••Mo  State  shall  make  or  cnforoe 
any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any 
3tate  deprive  any  person  of  life, 
liberty  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person 
within  its  jurltdlotlon  the  equal 
protection  of  the  laws." 


Section  6092,  R.  3.  Mo.  1939,  classifies  oities  of 
the  third  class  ana  states  as  follows: 


"All  oities  and  towns  in  this  state 
containing  three  thousand  and  less 
than  thirty  thousand  Inhabitants, 
which  shall  elect  to  be  a city  of  the 
third  class,  shall  be  oities  of  the 
third  class." 


United  states  Department  of  Commerce,  Bureau  of  the 
Census  of  the  United  States  for  the  year  19§0,  in  tabulating 
the  population  of  incorporated  places  of  Missouri  states  that 
Karmll  hui  6,103  MMIi.  >.e  3 hall  t,.:eref  re  asaruroe  through- 
out our  opinion  that  the  City  of  Marshall  is  a City  of  the 
Third  Class,  as  set  out  in  3ection  6092,  R.  3.  Mo.  1939,  surra. 


section  6840,  Laws  of  1931,  provides  that  a license  tax 
may  be  levied  by  the  council  in  oities  of  the  third  class  and 
provides  in  part  as  follows: 

"The  council  shall  have  power  to  levy 
and  collect  license  tax  on  wholesale 
houses,  auctioneers,  architects,  drug- 
gists, grocers,  banks,  brokers,  whole- 
sale merchants,  merchants  of  all  kinds, 
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confectioners,  delivery  trucks,  ioe 
trucks,  transfer  trucks,  laundry  wagons, 
milk  wagons,  merchant  delivery  com-  anies, 
••**,  baker  and  bakeries,  bakery  delivery 
wagons,  and  deliver  autos,  **••." 


37  Corpus  Juris,  page  305,  deals  with  discrimination 
against  non-residents  and  states  as  follows: 

'is  a general  rule,  an  aot  or  ordinance 
is  unconstitutional  as  a denial  of  the 
equal  protection  of  the  laws,  and  par- 
ticularly is  a violation  of  the  consti- 
tutional provision  that  'citizens  of  each 
state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  of  the  sever- 
al states'  where  it  oonflnes  the  right 
to  a license  to  citizens  of  the  state, 
or  taxes  the  business  or  occupation  of 
a non-resident  in  a different  manner  or 
at  a different  rate  from  that  of  a resi- 
dent; and  this  applies  even  where  the 
discrimination  operates  only  within  the 
limits  of  a municipality." 


17  Ruling  Case  Law,  Section  34,  page  513,  in  discussing 
discriminatory  lloenses,  says: 

"It  is  a basic  rule  of  law  relating  to 
lloenses  that  a state  or  municipality 
should  not  arbitrarily  discriminate 
against  persons  or  olassea  of  persons. 

A statute  or  ordinance  which,  in  impos- 
ing license  taxes,  discriminates  in 
favor  of  residents  of  the  oity  or  state 
as  against  nonresidents  in  the  same  class 
is  unconstitutional.  ••••* 


In  the  case  of  City  of  Fort  3m 1th  ▼.  3oruggs.  69  3.f. 

679,  l.c.  683.  the  Court  .ad  unaer  consideration  an  act  authoriz- 
ing a tax  on  the  privilege  of  using  the  streets  of  a oity  for 
driving.  The  Court  said: 

"It  is  true  that  nonresidents  of  the 
oity  also  use  the  streets  with  their 
wagons  end  other  vehicles,  and  it  may 
be  true  that  certain  of  them  use  the 
streets  as  much  or  more  than  certain 
of  the  residents  of  the  oity,  but  as 


Hon.  P.  A.  Land 


-5- 


4/17/34 


& class,  they  do  not  use  the  streets 
as  much  as  residents  of  the  city,  and 
this  furniBhee  a reasonable  basis  for 
the  distinction  made  in  the  act  between 
tne  two  olasses.  The  requirement  of 
the  statute  that  the  tax  must  be  im- 
posed on  residents  of  the  oity  only 
is  but  an  adoption  by  the  Legislature 
of  the  common  policy  of  making  each 
community  keep  up  its  own  highways. 

This  does  not  discriminate  unjustly 
in  favor  of  those  who  live  beyond 
the  city  limits,  for  they  have  to  keep 
other  highways,  which  the  people  of 
the  city  may  in  turn  use  free  of 
charge.  ••••• 


Ue  quote  from  the  Court's  syllabus  (3)  in  the  case 
of  In  He.  Jarvis.  66  Kansas  339,  which  reads  as  follows: 

■••••So  far  as  it  exacts  the  payment 
of  a license- tax  by  non-residents,  from 
which  certain  residents  of  the  state 
are  exempted  by  the  faot  of  their  resi- 
dence, is  repugnant  to  the  provision  of 
the  federal  constitution  that  the  oiti- 
sens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  oitisens 
in  the  several  states. * 


The  Court,  on  page  333  of  the  above  case,  said: 

■The  petitioner  claims  that  the  statute 
is  unconstitutional  upon  severe!  grounds, 
only  one  of  which  it  will  be  necessary 
to  consider.  It  provides  that  It  shall 
bs  & misdemeanor  for  any  one  to  deal  as  a 
pedler  without  procuring  and  paying  for 
a license  from  the  oounty  olerk.  but  ex- 
pressly exeia  ta  from  its  operation  the 
owner  of  goods  peddling  them  in  the  county 
in  which  he  is  a resident  taxpayer,  or  in 
any  county  immediately  adjoining  thereto. 

The  statute,  therefore,  attempts  to  impose 
a tax  on  non-residents  of  the  State  from 
whioh  certain  residents  of  the  State 
are  exempted  by  the  fact  of  such  residente. 
This  is  an  obvious  discrimination  in  favor 
of  the  resident  and  against  the  non-resident 
end  is  rerugnant  to  Lection  3.  of  Article  4 
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of  the  federal  constitution,  which 
provides  that  the  citizens  of  each 
state  ahr.ll  he  entitled  to  all  the 
privileges  and  immunities  of  citi- 
zens in  the  several  states.  ••••• 


Again,  in  the  oase  of  > eohei.ner  v.  City  of  Loule- 
vllle.  3 3,  W . 65,  l.o.  67,  the  O-urt  said: 


"If  the  city  of  Louisville,  through 
its  council,  can  impose  taxes  or 
exact  a license,  so  as  to  discriminate 
ag  Inst  all  those  who  live  out  of  the 
eity,  and  are  engaged  in  like  business, 
and  all  other  cities  and  tovns  within 
the  State,  by  way  of  retaliation,  or 
for  their  own  protection,  should  im- 
pose like  restrictions,  it  would  be 
a practical  destruction  of  all  trade 
and  oosuaeroe  between  this  and  any 
other  state,  and  in  fact  between  towns 
and  cities  in  our  own  State.  •••• 


[miHiy 


the  resident 
the  jjaproveaen 

e support  of  the  publie  schools,  and 
for  the  m&lntenanoe  of  the  poor  in  the 
city  is  no  reason  why  this  discrimination 


should  be  made.  He  is  supposed  to,  and 
in  fact  does,  receive  benefits  from  the 
duties  thus  imposed  that  do  not  pertain 


to  the  non-resident;  and,  whether  eo  or 
not,  that  there  le  & palpable  discrimina- 
tion in  this  case  is  evident,  and  there- 


fore the  ordinance  la  in  violation  of 


the  federal  constitution. **••" 


Ve  further  see  in  the  oase  of 


172  iao. 


610,  1 


"The  petitioner  contends  that  the  or- 
dinance unjustly  discriminates  against 
him  in  that  it  requires  from  him  a 
license  fee  of  $60.  per  year,  while 
it  exact 8 but  $13.  per  year  from  others 


/ 
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similarly  situate 


of  the  Constitution  of  California,  pro- 
viding that  no  'citizen,  or  class  of 
citizens'  shall  'bs  granted  privileges 
or  immunities  which,  upon  the  same 
terms,  shall  not  be  granted  to  all 
citizens,*  and  to  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States,  Section  I,  to  the  same  effect 
that  *no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States,  9or  shall  any  state  deprive  any 
person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws. 


"The  petitioner  relies  upon  the  i&a^ter 


as.  33  Cal.  App.  45,  164  P.  339 . 

t,  one  who  operated  and  main- 


lat  case, 

talned  a laundry  wagon  was  under  imprison- 
ment for  a failure  to  take  out  a license 
under  an  ordinance  of  the  City  of  Venice. 

Re  delivered  laundry  work  in  Venice  from 
an  establishment  outside  of  the  corporate 
limits  of  the  city  in  the  same  manner 
that  laundry  work  was  delivered  to  the 
people  of  the  city  from  laundries  within 
its  limits.  A fgft&fcfflE  liggnag  fge  ^ 
to  be  required  from  him  foj 

and 

att&agftgai 
2*  a^.^sAnjfc«Ltt> 
e case,  we  said: 


oggr&tr 

from 


**'4fe  are  of  the  opinion  that  the  provisions 
of  the  ordinances  under  which  petitioner 
has  been  convicted  attempt  to  create  and 
enforce  a discrimination  not  based  upon  the 
differences  in  the  nature  of  the  business 
being  transacted  or  differences  in  the  man- 
ner of  conducting  the  same  business,  or  any 
other  difference  other  than  the  mere  fact 
of  difference  in  destination  of  the  goods 
collected,  and.  delivered  by  wagons  collect- 
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log  for  laundries  located  outside  the  city 
and  the  destination  of  goods  collected  for 
delivery  to  laundries  within  the  oity. 

The  licence  groviaiong,  in  aHf.8.Ucm  are 
S-jJAnU  *4  a oroteotlre  tylff 

for  the  benefit  of  laundries  located  in 


&JA&U  ZL-Wip.Uje  taxlff 

for  the  benefit  of  laundries  located  in 
tne  city  ox  Venice,  or  laundry  wagons 
Toing  business  with  laundries  located  in 
the  City  of  Venice  and  apparently  they 
have  no  other  purpose.1 


"tie  then  declared  the  assailed  provisions 
of  the  ordinance  to  be  void,  ie  are  con- 
vinced that  the  provisions  which  are  at- 
tacked of  the  ordinance  now  before  us  are 
also  'devised  as  a protective  tariff  for 
the  benefit'  of  businesses  located  in  the 
oity  of  Yenlae,  and  that  'apparently  they 
have  no  other  purpose.  ••••** 


In  the  case  of  *rxd  Bakina  Co. . v.  Oity  of  Fernandlna. 
29  F.  (2d)  789,  the  Court  hadf  una-r  consideration  •rh.etaer 
an  ordinance  fixing  a higher  license  to  be  paid  by  non- 
resident bakeries  delivering  within  the  oity  than  for  resident 
bakeries,  was  constitutional.  The  Court  said: 

"Complainants  complain  that  that  part 
of  the  ordinance  above  quoted  ie  un- 
constitutional, in  tliat  it  discriminates 
between  residents  said  nonresidents  of 
the  City  of  Fernandlaa,  Fla.,  by  fixing 
a higher  license  tax  to  be  paid  by  non- 
residents for  engaging  in  the  identical 
business  that  residents  nay  engage  In 
upon  the  payment  of  a smaller  license  tax. 

• 

"The  ordinance  plainly  discriminates  be- 
tween nonresidents  and  residents  engaged 
in  the  same  occupation.  The  classification 
upon  which  the  difference  in  tax  is  based 
is  not  according  to  occupation,  but  ac- 
cord l'ng"*t o lecidents.  Upon  well-settled 
principles  the  ordinance  is  void  as  violat- 
ing Article  4. , Section  2,  of  the  Federal 
Constitution. 
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In  the  case  cf 


&&  21  a&ujgMxzt t jsi  &a> 

the  Court  nadbeiorc  it  an 


m 


ttsepa*  t. 

3.  . Tri)  663,  i.o.  563-564, 


&n  ordinance  exacting  & higher  annual 
license  on  aoiv- resident  seller  of  go  <de  as  against  residents. 
The  Court  said: 


"The  effect  of  the  ordinanoe  is  very 
apparent.  It  is  intended  to  and  does 
operate  as  an  advantage  to  the  local 
nerchojits,  who  have  an  established 
place  of  business  within  the  City  of 
Salisbury,  over  those  who  have  not. 

It  destroys  the  competition  encountered 
by  local  merchant s with  the  merchants, 
as  plaintiffs,  that  deliver  the  mer- 
chandise in  trucks  to  their  customers 
within  the  city.  *•••* 

■Such  ordinances,  being  discriminatory 
and  unjust,  have  often  been  condemned 
as  being  violative  of  the  provisions  of 
the  Constitution.  *•*•*. 


<X)H0hU3lOH. 


*e  are  of  the  opinion  that  Ordinance  lo.  1786, 

Section  2.,  eu  ra,  discriminates  between  residents  and  non- 
residents of  the  city  of  Marshall,  Missouri,  by  compelling 
"every  person,  firm  or  corporation  operating  a truck  or 
other  vehicle  on  the  streets  of  the  City  of  Marchs!  1 to  ob- 
tain a license  therefor,  provided,  however,  no  auch 

license  shall  be  required  on  a delivery  truck  or  other  vehicle 
of  any  merchant  having  a place  of  easiness  in  the  city  of 
Marshall  The  classification  upon  which  the  difference 

In  tax  is  based  is  not  according  to  occupation,  but  according 
to  residence.  Upon  well-settled  principles  the  ordinanoe  is 
void  an  violating  article  IV.  Section  2,  of  the  Federal  Con- 
stitution, which  guarantees  to  oltisens  of  e?*oh  3tate  the 
privileges  and  immunities  of  citizens  in  the  several  states, 
and  in  tnat  it  violates  the  provisions  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  which  prohibits  any 
utats  from  making  or  enforcing  any  law  which  abridges  the 
privileges  or  immunities  of  olti'sens  of  the  United  States, 
r;nd  which  prohibits  the  States  from  depriving  any  person 
of  liberty, or  property  without  due  process  of  law,  and  from 
uenying  any  person  the  equal  protection  of  the  laws. 
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An  examination  f the  urdinr.noe  in  question  shows 
that  it  is  an  attempt  to  enforce  its  provisions  in  a dis- 
criminatory Banner;  that  it  is  invalid,  illegal,  and  void, 
in  that  the  City  of  liar  shall  lias  extended  its  powers  granted 
to  it  by  Section  6840,  Laws  of  Mo.  1931,  supra,  defining 
the  power  of  the  City  Council  in  levying  license  tax  in 
oitiee  of  the  third  class.  fte  are  of  the  opinion  that  it 
is  not  the  purpose  of  the  ordinance  to  regulate  the  affairs 
of  the  City  of  Marshall  under  the  poiioe  powers.  Its  primary 
purpose  operates  to  grant  an  apparent  and  real  advantage 
to  the  resident  merchant  of  the  city  of  Marshall  who  has 
an  established  place  of  business  within  the  corporate  limits 
of  said  city,  exempting  such  merchant  from  & revenue  tax 
which  it  seeks  to  impose  on  the  outside  business  by  reason 
of  the  fact  that  such  business  does  not  maintain  a place  of 
business  within  the  city.  It  is  discriminatory  in  its  ap- 
plication and  in  rsallty  attempts  to  build  a barrier  wall 
around  the  corporate  limits  of  said  city,  and  attempts  to 
eliminate  and  prohibit  all  competitors  who  have  no  fixed 
or  established  place  of  business  within  the  corporate  limits 
of  said  city.  It  is  a classification  studiously,  artfully, 
ana  comprehensively  drawn,  but  nevertheless  discriminatory 
and  violative  of  the  Federal  Constitution. 


It  is  true  that  section  6840,  Laws  f Mo.  1931,  supra, 
provides  that  a license  tax  may  be  , evied  by  the  Council 
on  various  kinds  of  trucks  but  it  does  not  give  the  council 
power  to  distinguish  between  trucks  of  residents  and  non- 
resident s.  The  "foreign  bakery  trucks'1  are  using  the  streets 
as  much  as  or  more  thrjn  certain  of  the  residents  of  the  city 
and  whatever  may  be  the  justioe  of  the  complaint  that  the 
transient  merchant  does  not  pay  hie  share  of  the  taxes,  the 
remedy  is  not  to  be  found  in  outlawing  or  destroying  his 
business  or  by  creating  a monopoly  for  the  resident  mer*- 
chant.  Assuming  that  both  lines  of  business  are  honestly 
conducted,  one  is  as  legitimate  as  the  other  and  entitled 
to  like  protection,  and.  the  laws  should  not  be  converted  into 
a weapon  by  which  either  competitor  may  annihilate  the  busi- 
ness of  the  other. 


It  is  aulte  common  in  these  latter  days  for  oertaln 
classes  of  citizens  - those  engaged  in  this  or  that  business  - 
to  appeal  to  the  government  national,  state  or  municipal . to 
aid  them  by  legislation  against  another  class  of  citizens 
engaged  in  the  same  business.  This  class  legislation,  when 
indulged  in,  seldom  benefits  the  general  public,  but 
nearly  drays  aids  the  few  for  whoas  benefit  it  is  enacted, 
not  only  at  the  expense  of  the  few  against  whoa  it  is 
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directed,  but  also  at  the  expense  and  to  the  detriment 
of  the  uuuny,  for  whose  benefit  all  legislation  should 
be  framed  and  devised. 


We  are,  therefore,  of  the  opinion  that  Ordinance 
Ho.  1786,  Section  3,  su  ;ra,  of  the  City  of  Marshall,  Mis- 
souri, approved  and  filed  the  end  day  of  June,  1930,  is 
illegal  and  void. 


Respectfully  submitted. 


nr”**  lA^rena 

Assistant  Attorney-General . 


AP  oOVED: 


— Tc“KTfT"Ycv — 
Attorney-General . 
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SCHOOLS:  School  director  voting  for  first  cousin  would  forfeit 

NEPOTISM:  office;  the  fact  that  husband  dies  does  not  terminate 

the  relationship  by  affinity  where  there  are  children 
living  who  were  born  of  the  marriage. 


May  28,  1931* 


Mr.  Charles  P.  Lamkin,  Jr. 
Assistant  Prosecuting  Attorney 
Keytesville,  Missouri 

Dear  Sir: 


filed 

Sr/ 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

"A  young  woman  is  applying  for  a position 
as  teacher  in  a district  school  in  this 
county.  Her  husband,  now  deceased,  was  a 
first  cousin  of  one  member  of  the  board. 

She  has  two  children  born  of  this  union. 

If  she  obtains  the  position  it  will  be 
necessary  for  the  board  member  related 
to  her  to  vote  for  her. 

I will  appreciate  it  very  much  if  your 
office  will  give  me  an  opinion  as  to 
the  legality  of  such  employment,  and 
the  effect  on  the  tenure  of  office  of 
the  director  voting  for  her,  in  view  of 
the  nepotism  amendment,  and  in  view  of 
the  fact  that  the  relationship  by  affi- 
nity may  have  terminated  by  the  death 
of  her  husband. 

It  is  my  opinion  that  the  death  of  the 
husband  does  not  terminate  the  relation- 
ship, but  there  is  some  room  for  argu- 
ment , and  these  people  would  be  better 
satisfied  if  we  had  an  opinion  from 
your  office." 

Section  13  of  Article  XIV  of  the  Constitution  of 
Missouri  provides  as  follows: 

"Any  public  officer  or  employee  of  this 
State  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said 
office  or  employment  have  the  right  to 
name  or  appoint  any  person  to  render 
service  to  the  State  or  to  any  politi- 
cal subdivision  thereof,  and  who  shall 
name  or  appoint  to  such  service  any 


Mr.  Charles  F.  Lamkin,  Jr. 


2 


May  28,  1931* 


relative  within  the  fourth  degree,  either 
by  consanguinity  or  affinity,  shall  thereby 
forfeit  his  or  her  office  or  employment." 

The  Supreme  Court  of  Missouri,  in  construing 
the  above  constitutional  provision,  in  the  case  of  State 
ex  inf.  McKittrick  v.  Whittle,  63  S.  W.  (2d)  100,  held 
that  a school  district  was  a political  subdivision  of 
the  State  within  the  above  amendment  and  that  a school 
director  who  votes  for  a first  cousin  by  affinity  for 
the  position  of  teacher  thereby  forfeits  his  office. 

The  court  says  at  page  101: 

"The  amendment  is  directed  against  offi- 
cials who  shall  have  (at  the  time  of  the 
selection)  'the  right  to  name  or  appoint' 
a person  to  office.  Of  course,  a board 
acts  through  its  official  members,  or  a 
majority  thereof.  If  at  the  time  of  the 
selection  a member  has  the  right  (power), 
either  by  casting  a deciding  vote  or 
otherwise,  to  name  or  appoint  a person  to 
office,  and  exercises  said  right  (power) 
in  favor  of  a relative  within  the  prohib- 
ited degree,  he  violates  the  amendment. 

In  this  case  it  is  admitted  that  respond- 
ent had  such  power  at  the  time  of  the 
selection,  and  that  he  exercised  it  by 
naming  and  appointing  his  first  cousin 
to  the  position  of  teacher  of  the  school 
in  said  district." 

The  teacher  is  related  by  affinity  to  the  director 
as  first  cousin.  Persons  related  as  first  cousins  are 
related  within  the  fourth  degree,  as  prohibited  by  the 
Constitution.  If  the  director  in  question,  therefore, 
should  vote  to  elect  this  teacher  the  director  would 
make  himself  liable  to  forfeiture  of  office,  and  the 
contract  existing  between  the  teacher  and  the  board 
would  be  illegal.  The  fact  that  the  husband  is  now 
dead  does  not,  in  our  opinion,  terminate  the  relation- 
ship. It  is  said  in  2 C.  J.  379  that: 

"Death  of  the  spouse  terminates  the 
relationship  by  affinity;  if,  however, 
the  marriage  has  resulted  in  issue  who 
are  still  living,  the  relationship  by 
affinity  continues." 

We  are  therefore  of  the  opinion  that  the  rela- 
tionship has  not  been  terminated  in  this  instance  because 
there  were  children  who  are  still  living  which  were  born 
of  this  marriage.  Since  the  relationship  of  first  cousin 
still  obtains,  it  would  be  illegal  and  in  violation  of  the 
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Constitution  for  the  related  director  to  vote  for  her 
election.  If  he  does  so  vote  he  would  make  himself 
liable  to  forfeit  his  office  and  the  contract  resulting 
from  his  illegal  act  would  not  be  binding  upon  the 
district . 


Very  truly  yours. 


FRANK  W.  HAYES 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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NLP OT ISM j App- Lntlent  of  collateral  relative  due  to  marriage 
along  the  line  of  descent  or  assent  'oes  not 
violate  the  Missouri  Constitut ion  on  Nepotism. 


October  IS,  1934. 


/ - 


Honorable  Charles  F.  ^amkin,  Jr. 
Prosecuting  Attorney 
Chariton  County 
Keytesville,  Missouri 

Dear  Sir: 


Your  request  for  an  opinion  dated  August  31, 
1934,  is  as  follows: 

"In  a certain  school  district  in 
this  county,  a member  of  the  Board 
of  Directors  and  the  teacher  who 
was  employed  for  the  coming  year  are 
related  in  the  following  manner: 

The  mother  of  the  director  is  a 
sister-in-law  of  a sister  of  the 
grandmother  of  the  teacher. 

"I  will  appreciate  an  opinion  from 
your  office  stating  whether  or  not 
the  director  and  the  teacher  in 
this  case  are  related  within  the 
^degree  of  relationship  forbidden 
by  the  Constitution."  V 

Article  XIV,  Section  13,  Missouri  Constltion 
provides  as  follows: 

"Any  public  officer  or  employe  of  this 
State  or  any  political  subdivision 
thereof  who  shall,  ty  virtue  of  said 
office  or  employment,  have  the  right 
to  name  or  appoint  any  person  to 
render  service  to  the  State  or  to  any 
political  subdivision  thereof,  and 
who  shall  name  or  appoint  to  such  ser- 
vice any  relative  within  the  fourth 
degree,  either  by  consanguinity  or 
affinity,  shall  thereby  forfeit  his 
or  her  office  or  employment." 


Hon.  Charles  P. Lankin,  Jr*  -2-  October  15,  1934* 


The  matter  presented  by  the  facts  set  out  in 
your  letter  do  not  state  any  blood  relationship  be- 
tween the  school  director  and  the  school  teacher,  hence 
there  is  no  question  of  consanguinity  in  your  query* 

The  only  problem  presented  by  your  query  is 
a problem  of  affinity  as  prohibited  by  the  Missouri  Con- 
stitution on  nepotism* 

If  a school  director  who  appoints  a school 
teacher  , and  said  school  teacher's  grandmother's 
sister  is  a sister-in-law  to  the  director's  mother, 
and  if  this  relationship,  when  calculated,  is  within 
the  fourth  degree  by  affinity  between  the  director 
and  the  school  teacher,  then  the  director  is  guilty 
of  nepotism*  If  there  is  no  affinity  in  such  a re- 
lationship, or  if  there  be  affinity  but  it  be  beyond 
the  fourth  degree,  then  there  is  no  violation  of  the 
Missouri  Constitution  on  nepotism* 

Let  us  first  figure  the  gegrees  of  relation- 
ship through  the  common  ancestor*  From  the  school 
teacher  up  to  her  mother,  within  the  first  degree. 

Prom  the  mother  up  to  the  grandmother,  within  the  se- 
cond degree.  From  grandmother  up  to  great  grandmother, 
within  third  degree*  Prom  great  grandmother  down  to 
grandmother's  sister,  who  is  a sister-in-law  of  the 
school  director's  mother,  within  the  fourth  degree. 

From  school  director's  mother  down  to  director,  within 
fifth  degree*  Thus  wo  see  that  if  there  be  any  re- 
lationship by  affinity  at  all.  It  is  at  best  only  within 
the  fifth  degree. 

On  the  other  hand  we  do  not  believe  that  the 
school  director  is  related  to  the  teacher  at  all,  even 
by  affinity,  for  Encyclopedia  LritanAica,  11th  Ed.  Vol* 
1,  page  301,  has  the  following  to  say  about  affinity: 

"The  marriage  having  made  them  one 
nerson,  (husband  and  wife)$  the 
blood  relations  of  each  are  held 
as  related  by  affinity  in  the  same 
degree  to  the  one  B$&use  as  by  con- 
sanguinity to  tho  o*-hew.  But  the 
relationship  Is  only  with  the  mar- 
ried parties  themselves,  and  does 
not  bring  those  in  affinity  with 
them  in  affinity  with  each  other; 
so  a wife's  sister  has  no  affinity 
to  her  husband's  brother." 
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In  the  case  at  bar  we  do  not  believe  that 
the  school  director  has  any  affinity  with  the  school 
teacher  upon  a showing  that  his  mother  is  a slater- In- 
law with  the  great  aunt  of  the  school  teacher.  The 
affinity  relationship  Is  only  with  the  married  parties, 
that  is.  to  say.  It  la  only  with  the  school  director’s 
mother  and  her  husband,  or  Is  only  with  the  teacher's 
great  aunt  and  her  husband,  and  this  affinity  does  not 
bring  those  in  affinity  with  them  in  affinity  with  each 
other. 


In  the  case  of  North  Arkansas  and  Western 
Railway  Company  v.  Cole,  70  5.  W.  312,  1.  c.  313,  the 
Court  said: 


"Affinity  Is  the  tie  which  arises 
from  marriage  between  the  husband 
and  the  blood  relations  of  the  wife 
and  between  the  wife  and  the  blood 
relations  of  the  husband.  There  is 
no  affinity  between  the  blood  re- 
latives of  the  husband  and  the  blood 
relations  of  the  wife." 

There  is  no  Mo.  authority  directly  In  point, 
but  all  the  authority  from  foreign  Jurisdictions  la 
in  line  with  the  reasoning  of  the  Arkansas  case,  supra. 

CONCLUSION. 

It  la  the  opinion  of  this  office  that  there  is 
no  nepotism  presented  by  your  query,  for  the  director  is, 
in  our  opinion  not  related  either  by  affinity  or  consan- 
qulnity  to  the  school  teacher.  The  apoolntment  of  the 
teacher  Is  not  unconstitutional  and  In  violation  of  the 
Missouri  Constitution  on  Nepotism. 

Respectfully  submitted. 


WM.  ORR  SAWYER 8 

APPROVED*  Assistant  Attorney  General. 


ROT  McKITTRICM 
Attorney  General. 
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March  1,  1934. 


Mr.  J.E.  Leggett,  Jr., 
Official  Court  Reporter, 
22nd  Judicial  Circuit, 
Bloomfield,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  January  23  relative  to  the  class  in  which  you,  as  an  offi- 
cial court  reporter,  should  be  classified  under  the  new  Budget 
Law.  Your  letter  reads  as  follows: 

"There  is  a controversy  in  this  county 
concerning  the  classification,  under 
the  new  budget  law,  of  the  salary  of 
my  office,  which  is  that  of  Official 
Court  Reporter  of  this  Judicial  circuit, 
composing  the  counties  of  Stoddard  and 
Dunklin. 

It  is  ray  contention  that  my  salary  and 
expenses  should  be  in  Class  2 which 
includes  •Expenses  of  holding  Circuit 
Court*  and  this  view  is  also  shared  by 
Mr.  Phillips,  our  Prosecuting  Attorney, 
the  members  of  the  County  Court,  and 
Mr.  Briney,  whom  I have  employed  to 
bring  a mandamus  suit  in  case  I an  put 
in  class  4,  which  includes  salaries 
of  oounty  officers. 

I am  in  no  sense  a county  officer  but 
am  a circuit  officer  the  same  as  the 
Circuit  Judge,  and  I am  appointed  by 
the  Circuit  Judge  and  all  of  my  duties 
are  connected  with  the  Circuit  Court 
and  nothing  else,  and  I can't  see  how  my 
salary  could  be  classed  as  anything  but 
'wxpensos  of  holding  Circuit  Court*. 

Mr.  Phillips  has  or  will  write  you 
asking  for  an  opinion  on  this  Question, 
and  Mr.  Jackson,  the  County  Clerk,  has 
written  you,  and  I wish  you  would  send 
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me  a copy  of  your  opinion  when  you 
have  prepared  it," 

Thd  question  arises  as  to  whether  or  not  your  salary 
should  be  paid  in  Class  2 of  the  County  Budget  Law,  Laws  of  Missouri, 
1933,  page  341,  which  is  as  follows: 

"Next  the  county  court  shall  set  aside  a 
sum  sufficient  to  pay  the  cost  of  elections 
and  the  cost  of  holding  circuit  court  in 
the  county  where  sueh  expense  is  made 
chargeable  by  law  against  the  county  ex- 
cept where  such  expense  is  provided  for 
in  some  other  classification  by  this  act. 

This  shall  constitute  the  second  obligation 
of  the  county  and  all  proper  claims  coming 
under  this  class  shall  hare  priority  of 
payment  orer  all  except  class  1#  " 

or  Class  4 of  said  law,  whleh  is  as  follows: 

"The  county  court  shall  next  set  aside 
the  amount  reaulred  to  pay  the  salaries 
of  all  county  officers  where  the  same 
is  by  law  made  payable  out  of  the  ordinary 
revenue  of  the  county,  together  with  the 
estimated  amount  necessary  for  the  conduct 
of  the  offices  of  such  offioers,  including 
stamps,  stationery,  blanks  and  other  office 
supplies  as  are  authorized  by  law.  Only 
supplies  for  current  office  use  and  of  an 
expendible  nature  shall  be  included  in 
this  class.  Furniture,  office  machines 
and  equipment  of  whatever  kind  shall  be 
listed  under  class  six." 

As  above  set  out,  in  class  4 the  phrase  "to  pay  the  sal- 
aries of  all  county  officers  where  the  same  is  by  law  made  payable 
out  of  the  ordinary  revenue  of  the  county"  is  used,  which  presents 
the  question  of  whether  or  not  you  are  a county  officer.  In  the 
case  of  State  ex  rel.  Rucker  v.  Hoffman,  294  S.W.  429,  the  Court, 
in  passing  upon  this  question,  said  (l.c.  430-431): 

"If  such  reporter  is  a county  officer 
section  11016  provides  as  a basis  of 
ascertaining  his  salary  that  the  highest 
number  of  votes  cast  at  the  last  previous 
general  election  be  multiplied  by  5, 
which  would  give  Pettis  county  a popula- 
tion of  75,000.  No  provision  is  made 
in  section  12670  for  ascertaining  popu- 
lation. Section  7057,  R.3.  of  Mo.  1919, 
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does  not  apply  because  of  section 
11016." 

Otto,  J. , speaking  for  the  Supreme 
Court  recently  In  the  case  of 
Hastings  ▼.  Jasper  County,  282  S.W. 

700,  held  that  a probation  officer 
appointed  by  the  circuit  court 
sitting  as  a juvenile  court  in 
Jasper  County  was  a county  officer. 

Such  county  comprises  a judicial 
circuit  as  does  Pettis  county,  and 
under  the  authority  of  this  case 
we  must  hold  that  the  official 
reporter  of  the  Thirtieth  Judicial 
circuit  comprising  Pettis  County 
alone  is  a county  officer  and  his 
salary  is  governed  by  section  11016." 

In  this  case  you  will  note  the  court  uses  the  language 
"circuit  comprising  Pettis  County  alone  is  a county  officer".  In 
your  case  the  circuit  is  made  up  of  two  counties,  and  although  we 
are  impressed  with  the  logic  contained  in  your  letter,  and  the 
fact  that  the  court  did  not  clarify  the  situation  when  more  than 
one  county  is  in  a circuit,  yet  if  they  did  not  intend  the  rule  to 
be  the  same,  the  result  would  be  as  was  stated  by  Judge  Bland 
in  a dissenting  opinion  in  the  Hoffman  Case,  supra, (l.c.  432): 

"An  official  court  reporter  in  this 
state  is  in  no  sense  an  officer  'by 
whom  the  county  performs  its  usual 
political  functions,  its  function  of 
government.'  He  has  absolutely  nothing 
to  do  with  the  government  of  a county, 
he  is  not  appointed  for  a county,  is 
not  reauired  to  reside  in  any  particular 
county,  does  not  perform  bis  functions 
in  any  certain  county,  and  his  duties 
are  not  limited  by  law  to  any  particular 
county.  It  seems  to  me  that  he  does 
not  meet  the  test  of  a county  officer 
in  any  respect.  He  is  not  a county 
officer,  but  has  been  often  held  an 
officer  of  the  court  which  he  serves. 

State  ex  rel.  v.  Hitchcock,  171  Ko.  App. 

109,  153  S.W.  546.  TThen  we  remember 
that  most  of  the  circuits  of  this  state 
are  composed  of  more  than  one  county, 
it  will  readily  be  seen  that  a court 
reporter  in  such  a circuit  cannot  be  a 
county  officer,  and  it  would  be  absurd 
to  say  that  in  some  circuits  the  reporter 
is  not  a county  officer  while  in  others. 
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where  the  circuit  is  composed  of  one 
county,  he  Is  such  an  officer." 


CONCLUSION 

We  are  mindful  of  the  fact  that  it  would  be  possible 
to  determine  that  your  salary  should  be  included  in  the  "expenses 
of  holding  Circuit  Court"  and  therefore  come  under  Claes  2,  yet  in 
▼iev  of  the  decision  shore  quoted,  which  is  the  law  of  this  State 
at  the  present  time,  we  are  of  the  opinion  that  your  salary  should 
be  placed  in  Class  4 of  the  County  Budget  Law. 


Respectfully  submitted. 


OLLIVEB  W.  NOLTBT, 
Assistant  Attorney  General 


APPROVED : 


ToiYoY^fmat; 1 

Attorney  General 


OWN: AH 


SCHOOLSt  Duties  of  sohool  treasurer  in  six-director  school 
district  undsr  Section  9615-9516. 


April  23,  1934. 


Hon.  Chaa.  *.  Lae 
State  superintendent 
Department  of  Public  School* 
Jefferson  City,  Missouri 


Dear  Mr.  Leei 


This  is  to  acknowledge  your  letter  dated  April  27th, 
1934,  as  follows! 

"Will  you  please  give  me  an  opinion  on  the 
following  question! 

v/hat  are  the  duties  of  the  treasurer 
in  a six -director  school  district 
with  reference  to  the  keeping  of 
financial  records  and  reports? 

1 shall  greatly  appreciate  the  favor  if 
you  can  give  me  this  opinion  no  later  than 
Monday  morning,  April  30,  since  1 aa  leav- 
ing town  at  that  time  to  attend  a nee ting 
in  St.  Louis  and  wish  to  take  this  opinion 
with  no." 


Section  9194,  R.  S.  Mo,  1929,  in  part  provides  as 

follOWS! 


"The  puolic  schools  of  tnis  state  are  hereby 
classified  as  followai*  * * * * second,  all 
districts  outside  of  Incorporated  cities, 
towns  and  villages,  which  are  governed  by 
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■lx  directors,  shall  be  known  at  consoli- 
datod  school  districts ; third,  all  dlstrlets 
sowerned  by  six  directors  and  in  which  is 
looatsd  any  city  of  the  fourth  class,  or 
any  incorporated  town  or  Tilings,  shall  bs 
known  as  town  sohool  dlstrlets." 


Section  9615,  E.  S.  Ko.  1929,  in  part  prowides  as 

follows! 


"All  cities  in  this  stats  now  or  hereafter 
hawing  a population  of  more  than  sewenty- 
fire  thousand  and  less  than  flwo  hundred 
thousand  inhabitants,  * * * * * nay  bs 
organised  into  a single  school  district 
**♦**." 


Section  9615,  R.  S.  Mo.  1929,  prowides  in  part  as 

follows: 


"The  gowerniaent  and  eontrol  of  sueh  city 
school  district  shall  be  wasted  in  a board 
of  six  directors,  **********  *." 


Your  letter  inquires  of  the  duties  of  the  treasurer  in  a 
six-director  school  district  and  abowo  we  hawe  shown  that  there  are 
three  separate  and  distinct  school  dlstrlets  that  are  gowerned  by 
six  directors.  Uowewer,  you  state  that  you  are  going  to  attend  a 
nesting  in  St.  Louis  and  we  assume  that  you  wish  our  opinion  on 
the  duties  of  the  treasurer  in  the  six-director  school  district 
organised  under  Section  9516,  supra,  and  we  direct  our  opinion  to 
such. 


Section  9621,  R.  S.  Mo.  1929,  prowidesi 

"Pro®  and  after  the  ap  rowel  of  his  bond 
as  sueh,  the  treasurer  shall  reeelwe  all 
moneys  belonging  to  the  district,  from 
•hat ewer  source  derlwed,  and  deposit  and 
pay  out  the  sane  upon  warrants  drawn  upon 
him  aa  hereinafter  prowlded.  He  shall 
also  be  custodian  of  all  bonds  and  other 
securities  belonging  to  the  school  district*” 
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we  call  to  jour  attention  that  the  treasurer  la  the 
custodian  of  all  moneys  and  pays  sane  out  upon  warrants* 

Section  9556,  R * S.  Mo*  1929,  provides: 

"Mo  moneys  or  funds  of  the  sehool  district 
shall  be  paid  out  exeept  on  account  of 
Indebtedness  of  the  district  and  In  pur- 
suance of  warrants  ordered  by  the  board 
and  drawn  upon  the  treasurer  of  the 
district,  signed  by  the  president  and 
secretary  of  the  board*” 


Section  9564,  R*  S.  Mo.  1929,  provides: 

"It  shall  be  the  duty  of  the  treasurer  of 
the  sehool  district,  upon  presentation 
of  any  warrant  or  warrants  drawn  upon 
him  In  the  wanner  hereinbefore  provided, 
if  there  shall  be  funds  and  neneys  suffic- 
ient to  pay  the  same  to  the  credit  of  the 
school  district  In  any  of  the  depositories, 
to  draw  his  check  or  checks,  as  such  treas- 
urer, upon  one  or  more  of  such  depositories 
in  favor  of  the  legal  holder  of  said  warrant 
or  warranto  for  the  amount  thereof,  and  to 
take  up  the  sane;  and  no  money  belonging 
to  said  sehool  district  shall  be  paid  by  any 
depository  except  upon  the  cheek  of  the 
treasurer  of  the  school  district.  In  case 
any  bonds,  coupons  or  other  Indebtedness 
of  the  district  are  payable,  by  the  terns 
of  the  b nds,  coupons  or  other  evidences 
of  indebtedness,  at  any  particular  place 
outside  the  said  district,  nothing  herein 
contained  shall  prevent  the  board  from 
causing  the  treasurer  to  place  a sufficient 
sum  of  money  to  meet  the  same  at  the  place 
where  said  debts  shall  be  payable  at  the 
time  of  their  maturity*  ■ 


Section  9566,  R*  3.  Mo*  1929,  provides: 

"The  treasurer  of  the  district  shall  open 
an  account  for  each  fund  specified  in 
this  section,  and  all  aoneys  derived  from 
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the  state,  count y and  township  funds, 
all  tuition  fees  and  all  back  taxes,  and 
aueh  portion  of  the  moneys  derived  from 
the  levy  of  the  tax  for  school  purposes 
as  shall  be  set  apart  to  that  fund  by 
the  board,  shall  be  placed  to  the  credit 
of  the  'teachers  fund:*  the  moneys  derived 
from  taxation  under  the  provisions  of 
section  9533,  from  the  sale  of  real  estate, 
school  house 8,  library  buildings  or  other 
buildings  of  any  kind  and  school  furniture, 
from  Insurance,  and  from  sale  of  bonds 
other  than  funding  and  refunding  bonds, 
shall  be  placed  to  the  credit  of  the 
'building  fund;'  all  moneys  derived  from 
the  levy  of  the  tax  for  sinking  fund  and 
from  lnterast  on  the  sinking  fund  shall 
be  placed  to  the  credit  of  the  'sinking 
fund; ♦ ell  moneys  derlvsd  from  the  levy  of 
the  tax  for  annual  Interest  on  outstanding 
bonds  shall  be  placed  to  the  credit  of 
the  'Interest  fund;'  and  all  other  moneys 
and  f>  nds  of  the  aehool  district,  from 
whatever  sources  derived,  shall  be  placed 
to  the  credit  of  the  'incidental  fund.* 

The  treasurer  shall  not  honor  any  warrant 
unless  It  be  drawn  upon  the  appropriate 
fund,  and  each  and  every  warrant  shall  be 
paid  from  its  appropriate  fund*  lo  Interest 
shall  be  paid  on  any  warrant.  The  board 
of  directors  shall  have  power.  In  its  dis- 
cretion, from  time  to  time,  to  transfer  from 
the  'Incidental  fund'  to  any  other  of  said 
funds  such  amounts  as  it  may  deem  proper.* 


PF#m  the  abowe  it  will  be  seen  that  the  treasurer  receives 
the  money;  keeps  it  in  separata  accounts;  and  pays  It  out  upon 
warrant!  drawn  by  the  president  and  secretary.  True,  3eotion 
9320,  R • S.  Mo.  1929,  provides  in  part  as  follows t 

"The  secretary  of  the  board  shall  keep  a 
record  of  the  proceedings  of  the  board; 
he  shall  also  keep  a record  of  all 
warrants  drawn  upon  the  treasurer,  show- 
ing the  date  and  amount  of  each  * * * *; 
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ne snail  also  perform  such  other  duties 
as  may  be  required  of  him  b,  the  board, 
and  shall  aafely  keep  all  bonds  and  other 
papers  intrusted  to  his  care  * - * * 


Howe rer , the  duties  of  the  seeretary  relative  to  keeping 
records,  are  separate  and  distinct  from  those  of  the  treasurer* 

The  treasurer  must  give  a bond  before  entering  upon  his  office, 
conditioned  'that  he  will  render  a faithful  and  Just  account  of 
all  moneys  tnat  come  into  hie  hands  as  such  treasurer** 

.action  96£fi,  h.  3*  Mo.  1989,  provides  for  the  settlement 
or  the  treasurer  to  be  had  "between  the  first  and  fifteenth  of  July, 
settle  with  the  board  and  account  to  said  board  for  all  school 
none.,  a or  funds  received  *•**#*;  and  at  the  expiration  of  his 
term  of  office  the  treasurer  shall  deliver  over  to  his  successor 
in  office  all  books  and  papers*  with  all  nsaaya  or  ether  property 
In  his  hands7  and  also  all  warrants,  bonds  and  coupons  he  may  have 
paid  or  redeeaect  since  his  last  annual  settlsaant* " 

Thus,  the  etatutes  entail  upon  the  treasurer  to  keep  a 
true  end  Just  aee  unt  oi  all  moneys,  end  in  order  to  do  so  he 
will  have  to  have  sons  records  to  show  in  whet  manner  he  kept 
and  disbursed  the  moneys  in  order  for  him  to  aake  proper  settle- 
ment. 


Therefore,  it  is  our  opinion  that  it  is  ths  duty  of  the 
treasurer  in  e six-director  school  district  (occs.  9515-9616; 
to  keep  complete,  true  and  correct  records  of  all  moneys  that 
come  Into  his  possession;  into  what  fund  he  has  placed  aaaej 
and  the  oleoursement  of  same*  The  secretary , among  other  things, 
keeps  a report  of  all  warrants  drawn,  out  this  fact  does  not 
relieve  the  treasurer  from  keeping  records. 

If  we  have  not  touched  upon  the  duties  of  the  treasurer 
of  the  six-director  school  district  that  you  had  in  mind,  please 
let  us  know  and  ww  will  oe  pleased  to  supplement  this  opinion* 


keeoeetfully  submitted. 


APPROVED;  James  L.  iornBostel 

Assistant  Attorney-General • 

F OT  McK  TiRldtf 
At  t orney -Gen  era! 
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No  part  of  filing  fee  goes  to  the  State  Committee; 
Candidate  can  be  a delinquent  taxpayer. 


July  3rd,  1934 


Mr*  Mlliam  0*  Leek, 
War  rent  on,  Mia  s crur  1* 

Dear  Sir* 


This  Department  acknowledges  reeel ot  of  jour  letter  of  June 
20th  containing  several  questions  and  requesting  our  ooinion 
thereon* 


■I  would  like  to  know  if  persona  filing  their 
declaration  Tor  nomination  in  the  Primary 
are  elegible  when  the  declaration  is  aocom- 
oanied  with  a receipt  for  five  dollars  (s6*00) 
if  it  can  he  shown  that  no  money  ha a been 
paid  and  that  the  receipt  was  filled  out  by 
the  committee* 

I would  also  like  to  know  if  any  part  of  the 
filing  fee  is  due  the  party  State  Central  Com- 
mittee, and  if  persons  delinquent  in  their  taxes 
are  elegible  to  file  for  an  office*  The  par- 
ticular offices  in  question  are  county  collector 
and  county  representative  to  the  General 
Assembly*” 

In  answer  to  your  first  question,  we  are  of  the  opinion  that  the 
answer  is  contained  in  Section  10268,  Revised  Statutes  of  Missouri 
1929,  pertinent  part  being  aa  follows t 

«To  the  treasurer  of  the  county  central 
committee— five  dollars,  if  he  be  a candidate 
for  state  representative  or  any  county  office; 
take  a receipt  therefor,  and  file  such  receipt 
with  and  at  the  time  he  files  hla  declaration 
pqpers*  The  eald  sums  of  money,  so  paid  by  the 
several  candidates,  shall  be  evidence  of  their 
good  faith  In  filing  amid  declaration  papers, 
and  shall  be  used  as  an  expense  fund  by  the 
several  political  parties  upon  whose  tickets 
the  various  candidates  propose  as  candidates 
and  seek  nomination;  and  such  sums  of  money, 
so  paid,  shall  be  exeeoted  from  the  t erme  and 
provisions  of  article  14  of  this  chapter*” 
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We  Interpret  this  Section  to  mean  that  If  the  reeelpt  for 
;S*0Q  In  question,  accoaroaniea  the  candidate's  declaration 
then  aald  candidate  has  comoiled  with  the  conditions  required 
for  filing  and  la  entitled  to  hare  hi a name  printed  on  the 
ballot*  The  fact  aald  candidate  paid  no  money  and  the  reeelpt 
was  filled  out  by  the  coKlttee  would  not  disqualify*  The 
same  la  a question  of  fact  and  if  the  candidate  was  trusted 
or  credited  by  the  Coanittee,  then  the  committee  will  lose  the 
same  or  be  Individually  responsible* 

In  answer  to  your  next  question,  namely  as  to  whether  or  not 
any  part  of  the  filing  fee  la  due  the  State  Conalttee.  we  are 
of  the  opinion  that  no  part  of  the  filing  fee  la  due  the  State 
Committee,  for  the  reason  that  section  10258  quoted  supra, 
reads. 


"a  * eThe  said  sums  of  money,  so  paid  by  the 
several  candidates,  ahall  be  evidence  of  their 
good  faith  In  filing  said  declaration  papers, 
and  ahall  be  used  as  an  expense  fund  by  the 
several  political  parties  uoon  whose  tickets 
the  various  candidates  propose  as  candidates 
and  seek  nomination)  » a a" 

We  interpret  the  above  sentence  to  mean  that  the  County  Central 
Committee  can  retain  all  of  the  money  for  party  purposes  If  It 
so  desires* 

In  answer  to  your  next  question,  namely  Is  a delinquent  taxpayer 
eligible  to  file  for  office,  we  refer  you  to  Section  10257  which 
contalna  the  form  of  deelmratlon  to  be  signed  by  the  candid*  ax 

"1,  the  undersigned,  a resident  and  qualified 
elector  of  the  ( precinct  of  the  town 

of  ) * ■»  a county  of  

and  .'taie  of  Missouri  • « •*” 

The  word  "elector"  defined  by  Section  5923  la  as  follows t 

"(4)  The  word  electors  ahall  ba  conatruod  to 
mean  persons  qualified  to  vote  for  elective 
offices  » a a% 

The  qualifications  of  a voter  are  sot  forth  In  Section  10178, 
Revised  Statutes  of  Missouri  1929,  ahlch  la  as  follows s 
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"ivery  male  cltlsen  of  the  United  States  and 
every  male  person  of  foreign  birth  who  nay 
have  decla  red  hi  a Intention  to  become  a cltlsen 
of  the  United  States  according  to  law,  not 
leas  than  one  year  nor  more  than  five  years 
before  he  offers  to  vote,  who  Is  over  the  age 
of  twenty-one  years,  possessing  the  following 
qua!  if  lcatlons,  shall  be  entitled  to  vote  at 
all  elections  by  the  peoples  First,  ha  shall 
have  resided  In  the  state  one  year  Immediately 
preceding  the  election  at  which  he  offers  to 
vote;  second,  he  shall  have  resided  In  the 
county,  city  or  town  where  he  shall  offer  to 
vote  at  least  sixty  days  immediately  preceding 
the  election;  and  each  voter  shall  vote  only 
In  the  township  in  which  he  resides,  or  If  In 
a town  or  olty,  than  in  the  election  district 
therein  in  ofcloh  he  resides:  Provided,  however, 
that  no  officer,  soldier  or  marine  In  the 
regular  army  or  navy  of  the  United  States,  shall 
be  entitled  to  vote  at  any  election  In  this 
state;  and  provided  further,  that  no  person 
while  kept  at  any  poorhouse  or  otter  asylum  at 
public  expense,  except  the  soldiers*  home  at 
St*  James  and  the  confederate  homo  at  Hlgglne- 
vllle,  nor  while  confined  In  any  public  prison, 
shall  be  entitled  to  vote  at  any  election  under 
the  laws  of  this  state;  nor  shall  any  parson 
convicted  of  felony  or  other  Infamous  crime, 
or  of  a misdemeanor  connected  with  the  exercise 
of  the  right  of  suffrage,  be  permitted  to  vote 
at  any  election  unless  he  shall  have  beengranted 
a full  pardon;  and  after  a second  conviction  of 
felony  or  otter  Infamous  crime,  or  of  a misde- 
meanor connected  with  the  exercise  of  the  right 
of  suffrage,  he  shall  be  forever  excluded  from 
wasting*  * 


The  above  statute  In  np  wise  compels  the  voter  to  be  a taxpayer 
and  having  held  anyone^ls  a qualified  elector  or  voter  can  be 
a candidate  or  hold  office,  we  are  of  the  opinion  that  the 
fact  that  the  candidate  Is  delinquent  In  the  payment  of  his 
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taxes  does  not  disqualify  him  to  become  a candidate  for 
office* 


Respectfully  submitted. 


OLLXVKR  W.  NOL-JI 

Assistant  Attorney-  General 


APPROVED* 


kbT'i&YmUiW  1 " 

Attorney-General 
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motor  vkhioll  - Trailer  or  eemi-trall era  registered  according  to  the  maximum 

weight  carrying  capacity  of  such  - live  load  capacity* 
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Captain. Thomas  L*  Leigh, 

State  Highway  Patrol - 
Commanding  Troop  "C" 

Kirkwood,  Missouri* 

Dear  Captain  Leigh: 

This  is  to  acknowledge  your  letter  as  follows: 

"’•Vo  would  like  to  have  the  opinion  of  your 
department  on  certain  questions  that  have 
come  up  in  connection  with  the  Interpre- 
tation of  Section  7762- 

The  above  section  nrovldes  among  other 
things,  'For  each  trailer  that  shall  be 
paid  a fee  equal  to  one-half  of  that  pro- 
vided for  oonsnerclal  vehicles,  for  eaoh 
semi-trailer  that  shall  be  paid  a fee 
equal  to  one-fourth  of  that  provided  for 
commercial  vehtoles,  according  to  the  live 
load  capacity  of  such  trailer  or  semi- 
trailer* ' Ye  have  discovers'''  a situation 
as  follows: 

Certain  commercial  operators  are  operating 
trailers  upon  which  they  a e paying  a nominal 
lloense  fee  for  two  or  three  tons  capaolty, 
yet  when  these  operators  ask  for  a Public 
Service  Commission  permit  they  buy  end  pay 
for  permits  ranging  all  the  way  from  four 
to  ten  tons  end  they  haul  this  weight* 
Obviously,  e trailer  whloh  will  carry  ten 
tons  of  weight  has  more  than  two  or  three 
tons  oaoaclty  and  It  has  occurred  to  us 
that  the  sice  of  the  Public  Service  Com* 
mission  permit  and  the  weight  actual ly 
carried  la  the  proper  standard  by  which  to 
judge  live  load  oapaolty  and  that  these 
trucks  and  trailer  whloh  are  hauling  ten 
tons  ought  to  pay  a ten  ton  1 leans#  fee* 

Could,  in  the  opinion  of  your  department, 
these  operators  be  oomoelle  to  purchase 


Captain  Thomas  L.  Lelght 
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lioense  plates  of  a alse  equal  to  the  load 
they  are  aetually  carrying.  I an  quite 
euro  that  If  they  eould  the  revenues  from 
this  eouroe  would  be  greatly  Increased." 

faction  7761,  ijSW*  of  Missouri  1933-1934,  Extra  Session,  page  100, 
In  part  reads  as  follows! 

"ior  each  trailer  there  shall  be  paid  a 
foa  equal  to  one-half  (1/2)  of  that  pro- 
vided for  commercial  Motor  vehicles  and 
for  eaoh  seal-trailer  there  shall  be  paid 
a fee  equal  to  one-quarter  (1/4)  of  that 
provided  for  commercial  motor  vehicles, 
according  to  the  live  loa  ’ caducity  of 
such  trailer  or  eem* -trailer.* 

Thus  the  Legislature  has  determined  by  statute  whet  the  fee  shall 
be  on  all  trailers  or  asm* -trail ers  such  being  determined  accord- 
ing to  the  live  load  capacity  of  same. 

action  7769,  Revised  Statutes  of  Missouri  192P,  defines  *llve 
load*  as  follows: 

"'Live  load*.  The  weight  of  the  cargo  or 
passengers  of  a commercial  motor  vehicle 
In  addition  to  that  of  the  chassis  and 
body  of  the  vehicle." 

Section  7761,  supra,  further  provides: 

"(a) Every  owner  of  a motor  vehicle  or 
trellcr,  which  shall  be  operated  or  driven 
upon  the  highways  of  this  state,  shall  ex- 
cept as  herein  otherwise  expressly  pro- 
vided, cause  to  be  filed,  by  mel  1 or  other- 
wise, In  the  office  of  the  conriaad  oner,  an 
application  for  registration  on  a blank 
to  be  furnished  by  the  commie r loner  for 
that  purpose,  containing:  e # * (3)  if 
said  motor  vehicle  be  a commercial  vehicle 
the  weight  of  the  vehicle  and  Its  rated 
capacity  of  live  load.  In  pounds  or  seat- 
ing capacity." 

Thus,  when  s semi-trailer  or  trailer*  Pe  registered  end  plates  pro- 
cured therefor.  It  le  necessary  for  the  owner  thereof  In  making  his 
application  to  state  the  maximum  weight  carrying  capacity  of  the 
trailer  or  aeml-traller  end  if  uch  le  falsified  then  in  our 
opinion,  the  trailer  or  semi -trailer  la  Improperly  registered  and 
would  subject  the  person  ao  operating  the  trailer  or  saml-traller 
to  pros acut Ion. 


Captain  Thomas  L»  Leigh 
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We  direct  your  attention  to  section  7733,  Revised  Statutes  of 
Missouri  1929,  para,  (h),  which  reads: 

"(h)  False  statements:  Mo  person  shall 
wilfully  or  knowingly  make  a false  state- 
ment in  any  sp  plication  for  the  regis- 
tration of  b motor  vehicle  or  trailer, 

« ■*  All  blanks  or  forms  issued  by  the 
commissioner  for  the  purpose  of  making  ap- 
plication for  registration  of  certificate 
of  ownership  aha^l  conspicuously  bear  on 
the  face  thereof  the  following  words: 

'Any  false  statement  in  this  application 
is  a violation  of  the  law  an°  may  be  punish- 
ed by  fine  or  imprisonment  or  both.1  " 

Section  7770,  Revised  Statutes  of  Missouri  1929,  pertains  to 
license  plates. 

From  the  above  and  forego  ng,  it  is  our  opinion  that  any  commercial 
operator  operating  a trailer  or  semi-trailer  on  lloense  plates  pro- 
cured throu  h fraud  and  misrepresentation  is  subject  to  prosecution* 
and  further, that  these  operators  could  be  compelled  to  register  the 
trailer  or  semi-trailer  according  to  the  live  load  capacity  of  such. 


Yours  very  truly. 


James  L.  Hombostel 
Assistant  Attorney -General 


A°  PROVED: 


koY  wsnrnnx 

Attorney ~G  encml 
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Does  a high  school  have  to  return  fees  exacted  from 
pupil* 

.Vhat  action  may  be  brought  to  compel  sending  district 
to  pay  tuition  of  non-resident  students  if  such 
refuses  to  do  so* 


September  14,  1934, 

-I 


Hon.  Chas.  a.  Lee 
State  Superintendent 
Department  of  Public  Sc  ools 
Jefferson  City,  Missouri 


Attention:  :«Ir.  Seo.  B.  John 


Lear  Mr . John : 


This  is  to  acknowledge  your  letter  -xa  follows: 

"Many  inquiries  have  reached  this  office 
concerning  the  validity  of  the  additional 
fee  high  school  districts  collected  from 
non-resident  pupils  last  year. 

JL.  ere  high  school  districts  acting 
wiThin  the  law  in  accepting  such  fees 
last  year.'  frould  the  decision  in  the  case 
of  bchool  District  Barnard  v.  iatherly  90 
.to.  App.  403,  apply  in  this  case* 

Several  high  school  districts  have  made 
complaint  that  some  rural  schol  boards 
have  refused  to  pay  the  district's  part 
of  the  nioh  school  tuition  cost. 

2m  V.hat  would  be  the  proper  action  to 
pursue  in  requiring  sending  school  dis- 
tricts to  comply  with  the  law  for  the  pay- 
ment of  the  high  school  tuition  when  the 
school  boards  in  these  districts  neglect 
or  refuse  to  meet  this  obligation* 

I shall  appreciate  you r opinions  relative 
to  the  foregoing  questions." 


Hon.  Chas.  A.  Lea 

1 !*r.  so.  B.  John) 


-2 


September  14,  1954 


We  shall  answer  your  questions  In  the  oraer  asked. 


I. 

were  high  school  districts  acting  wi thin 
V.'e  law  In  accepting  such  fees  last  year* 


In  answer  to  the  above  question.  It  has  been  the  ooin- 
Ion  of  this  Department  fro;-  the  first  time  we  wrote  on  the  sub- 
ject of  charging  non-resident  high  school  students  tuition  fees, 
and  it  Is  still  the  opinion  of  this  Department,  and  confirmed 
by  the  supreme  Court  In  the  recent  case  of  State  ex  rel.  Mildred 
Burnett  vs.  School  District  of  Jefferson  City  (not  yet  reported), 
that  the  high  school  cannot  charge  such  pupils  a tuition  fee. 

See  our  opinion  rendered  to  Mr.  0.  C.  Jones  on  August  28th,  1954, 
and  former  opinions.  Our  answer,  then,  to  the  right  of  the  high 
school  district  to  charge  non-resident  pupils  tuition  fees,  will 
be  in  the  negative.  However,  your  Inquiry  relates  to  the  right 
of  the  high  school,  after  having  exacted  or  accepted  fees  or 
promises  to  pay  fees  from  pupils  to  attend  the  high  school,  to 
now  keep  said  fees,  or  does  the  pupil  have  the  right  to  recover 
fees  paid  by  them  to  the  high  school  from  such  school!  The 
answer  to  these  questions  depends  upon  the  facts  in  each  individual 
case. 


At  the  outset,  we  say  that,  if  the  state  or  sending 
district  refunds  to  or  pays  the  high  school  these  fees  in  part 
or  all  that  the  student  or  parent  has  paid,  then  the  high  school 
should  refund  the  amount  so  remunerated  by  the  state  or  sending 
district.  Bo  our  discussion  of  the  above  question  will  be 
predicated  on  the  assumption  that  the  deficit  paid  by  the  pupil 
will  never  be  paid  by  the  state  or  sending  district.  As  recent- 
ly ruled  by  the  Supreme  Court  in  the  Burnett  case,  supra,  the 
high  school  does  not  have  to  aoceot  non-resident  pupils,  and  if 
such  pupils  paid  tuition  fees  to  the  high  school  district,  then 
the  question  arises  - .hat  consideration  supoorts  the  payment 
or  promise  to  paj V ur,  was  such  payment  a compromise  of  a 
doubtful  claim. 


Hon.  Chas.  A.  ^ee 
( «r . aeo.  fl.  John) 


S- 


de  tembr  14*  1954 


In  school  District  of  Barnard  v.  Matherly,  90  Mo.  App. 

405.  1.  c.  407 * the  Kansas  City  Court  of  Appeals  said: 

"At  is  very  wall  settled  in  this  sta.e 
that  the  compromise  of  a doubtful  claim* 
asserted  in  good  faith*  furnishes  a 
valuable  consideration  to  support  a 
promise. " 


Prior  to  the  Supreme  Court's  ruling  in  the  Burnett  case* 
supra*  quite  a difference  of  opinion  prevailed  as  to  the  right 
of  the  high  school  to  charge  non-resident  pupils  tuition  fees. 
And  if  the  high  scnool  and  the  pupil  were  of  opposite  opinion 
and  compromised  such  doubt  by  permitting  the  pupil  to  attend 
high  school*  and  in  return  exacted  from  the  pupil  a tuition  fee. 
then,  ve  hold*  and  it  is  our  opinion*  that  the  pupil  cannot 
recover  the  fees  thus  paid;  and  the  high  school  having  received 
them  vas  within  the  law. 

Referring  to  the  co-npromlelng  of  a doubtful  claim*  it  is 
well  to  keep  in  mind  the  language  of  the  Kansas  City  Court  of 
Appeals  in  the  case  of  McCrary  v.  Thompson*  125  Mo.  App.  596, 

1.  c.  601*  as  follows: 

"It  is  held  that  the  assertion  of  a doubt- 
ful claim  in  good  faith  is  a sufficient 
consideration  for  a promise.  (Cases  cited.) 

But  plaintiff's  claim  was  not  doubtful.  It 
had  no  foundation  whatever.  There  vas  no 
consideration  for  the  promise. " 


,\ith  the  premises  here  under  consideration*  and  in  the 
light  of  the  Burnett  case,  supra*  there  is  no  doubt  but  that  the 
high  school  did  not  have  to  accept  non-resident  pupils  and  the 
pupils  are  presumed  to  have  known  that  fact;  and  the  high  schools 
are  likewise  presumed  to  have  known  that  they  co  >ld  not  charge 
the  pupils  to  attend  the  high  school.  However*  the  consideration 
that  would  support  the  retention  of  these  fees  by  the  high  school 
against  deirand  by  the  pupils*  would  be  that  the  high  school 


Hon.  Chas.  A.  Lee 
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permitted  the  pupil  to  attend,  which  the  high  school  did  not 
have  to  allow,  and  the  pupils  paid. a fee.  which  the  pupils  did 
not  have  to  p ay,  out  paid  same  in  consideration  of  the  high 
scnool  allowing  the  pupil  to  attend  school.  Thus,  in  our  opinion, 
the  consideration  would  be  sufficient  and  the  high  school  would  be 
within  its  rights  in  retaining  these  fees. 

Bee  also,  School  District  v.  Matherly,  34  Mo.  App.  140; 
Hanson  v.  Year* , 153  Mo.  App.  161;  Stierman  v.  Meissner.  253 
S.  383. 


11. 

Vhat  would  be  the  proper  action  to  pur- 
sue in  requiring  sending  school  HTstrlcts 
to  comply  with  the  law  for  the  payment  of 
tEe~hf^h  scTIool'~T^TTon~~when~the8chool 
ooardsln  these  districts  neglect  or  re- 
fu no  to  meet  this  Ob'?  igation 


Section  16.  Laws  of  Missouri.  1931.  page  343.  amended 
Laws  of  1933.  page  393.  provides  in  part  as  follows; 

The  board  of  directors  of  each  and  every 
school  district  in  the  state  **«»»« 
shall  pa*  the  tuition  of  each  and  every 
pupil  ***-«•  ..  (that  attends  a high 
school  in  an  adjoining  district.) 


The  above  section  is  mandatory  upon  the  board  of  directors 
and  if  such  do  not  pay  the  tuition  of  a pupil  resident  in  their 
district  who  attends  a high  school  located  in  an  adjoining  district, 
then.  In  our  opinion,  a debtor  and  creditor  relationship  exists 
between  the  sending  district  and  the  receiving  high  school,  and 
such  receiving  high  school  could  maintain  an  action  at  law  for 
debt  against  the  sending  school  district. 


Hon.  Lhas.  A.  bee 
(i «p.  ••o.  B.  John) 
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Hereinbefore  we  here  called  attention  to  the  fact  that 
the  receiving  high  school  does  not  have  to  admit  non-resident 
pupils,  and  If  such  high  school  refused  to  admit  the  pupils 
because  the  sending  district  will  not  pay  the  tuition  of  such 
resident  students,  then,  in  our  opinion,  the  pupil  would  have 
a right  to  bring  a mandamus  action  to  compel  its  district  to 
comply  with  faction  16,  supra. 


Yours  very  truly. 


James  b.  Hornoostel 
Assistant  attorney-daneral . 


APPHOVEL; 


(Acting) 

Attorney-General. 


SCHOOLS: 


Filling  vacancies  In  the  j director  school  district 
/hat  constitutes  a quorum?__ 


September  27,  1954. 


FILED 

don.  Chaa.  A*  Lee 
State  Superintendent 
Department  of  Public  Schools 
Jefferson  city,  Missouri 

Attentl  n;  Jr,  .eo.  . John 


Dear  Mr.  John: 


This  is  to  acknowledge  jour  letter  of  September  14th 
1934,  as  follows: 

■This  Department  has  received  inquiry  from 
A.  K.  Frame,  President  of  the  Consolidated 
School  District  No.  1 (ba^nell),  Miller 
County,  concerning  the  validity  of  the 
recent  acts  of  the  school  board  in  filling 
vacancies  and  transacting  other  business. 

Kill  you  please  advise  this  Department  con- 
cerning the  legality  of  the  board's  acts, 
particularly  as  to  the  question  of  what 
really  constitutes  a legal  quorum  for  the 
transacting  of  ouslness.  The  facts  in  this 
case  as  presented  to  this  Department  are  as 
follows : 

On  August  29,  a meeting  of  the  board  was 
called  by  Mr.  hobertson,  Vice-President  of 
the  Hoard,  and  at  that  meeting  four  members 
of  the  board  were  present;  that  immediately 
upon  the  meeting  having  been  called  to  order 
Dr.  jarrish,  one  of  the  Board  members,  sub- 
mitted his  written  resignation  and  it  was 
immediately  accepted  by  a vote.  I am  not 
advised  whether  £r.  Parrish  voted  as  a board 
member  to  accept  his  own  resignation  or 
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Hon.  Ch&a.  A.  Lee 
(nir.  ;eo . b.  John; 


whether  the  vote  was  simply  of  the  three 
remaining  directors.  I understand  further 
that  upon  this  purported  action  the  regain- 
ing three  board  members  appointed  Mr.  Moore 
*s  dir eo tor  and  that  thereupon  Mr.  Dlederiech 
submitted  his  resignation;  that  this  purport- 
ed to  be  accepted  and  the  three  remaining 
ooard  members  appointed  sir.  Jordan  to  fill 
that  vacancy;  that  thereafter  the  purported 
board  proceeded  to  transact  further  business. 

The  action  of  the  board  has  created  a dispute 
between  the  four  members  who  were  present  at 
the  meeting  and  the  two  remaining  members  who 
were  assent.  The  one  contends  their  acts  were 
legal  because  Section  9329  provides  a majority 
of  their  board  shall  constitute  a quorum  for 
the  transaction  of  business  and  that  seotion 
9290  provides  that  the  remaining  directors 
shall  appoint  some  qualified  person  to  fill 
the  vacancy.  The  other  contends  that  four 
members  constitute  a quorum  and  in  no  event 
could  three  members  appoint  to  fill  a vacancy 
and  that  the  lav  does  not  say  the  majority  of 
the  remaining  members  shall  constitute  a 
quorum. 

it  appears  that  Section  9329  la  a little  in- 
definite concerning  what  really  constitutes 
a quorum  by  the  statement  'A  majority  of  the 
board  shall  constitute  a quorum  for  the  trans- 
acting of  business*.  If  this  statement  had 
said  'A  majority  of  the  whole  board  or  a 
majority  of  the  remaining  members  of  the 
board  shall  constitute  a quorum* , then  there 
could  have  been  no  dispute,  however,  in 
section  9529  the  phrase  'A  majority  of  the  board 
shall  constitute  a quorum  .......'  is  used  in 

the  same  sentence  with  the  phrase  *A  majority 
of  the  whole  board  shall  vote  therefor'.  It 
appears  that  a quorum  shall  consist  of  a major- 
ity of  the  total  number  constituting  the  member- 
ship as  provided  by  law,  namely  six  members. 


don.  Chas.  A.  Lea 
( ,t . Jeo.  B.  John; 
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"PI ease  advise  as  follows: 

1.  (a)  Does  three  school  hoard  members 
constitute  a quorum  for  the  purpose  of  fill- 
ing a vacancy  when  there  are  only  five  mem- 
bers remaining  on  the  board t 

(b)  Ur,  on  the  other  had,  does  the 
quorum  constitute  a majority  of  the  total 
membership  of  the  board  as  provided  by  laws' 

2.  ere  the  acts  of  the  three  board  mem- 
bers in  appointing  persons  to  fill  vacancies, 
legal?" 


As  we  view  the  situation  here  involved,  the  determina- 
tion of  suoh  depends  upon  the  Interpretation  to  be  given  Section 
9329,  Laws  of  Missouri,  1931,  page  333,  in  particular  this  part 
thereof : 


"a  majority  of  the  board  shall  constitute 
a quorum  for  the  transaction  of  business, 
but  no  contract  shall  be  let,  teacher  em- 
ployed, bill  approved  or  warrant  ordered 
unless  a majority  of  the  whole  board  shall 
vote  therefor." 


Consolidated  school  District  Me.  1 (Bagnell).  Killer 
County,  is  a six-director  school  district,  rhe  facts  presented 
in  your  inquiry  show  that  four  of  the  directors  (who  constituted 
a majority  of  said  board)  regularly  met  and  the  first  order  of 
business  was  the  presenting  of  a resignation  by  one  of  said 
four  members,  ana  presumably  in  pursuance  to  Section  9290,  R.  S. 
Mo.  1929,  the  three  members  present  proceeded  to  fill  the 
vacancy.  Said  section,  in  part,  reads  as  follows: 

"If  a vacancy  occur  in  the  office  of  direc- 
tor, by  death,  resignation,  refusal  to 
serve,  repeated  neglect  of  duty  or  removal 
from  the  district,  the  remaining  directors 
•hall,  oefore  transacting  any  official 
business,  appoint  some  suitable  person  to 
fill  such  vacancy:  **«»**." 


lion.  Chaa.  a.  Leo 
(.vir.  Oeo . a.  John) 
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It  la  to  be  borne  In  mind  that  Section  9290.  supra, 
primarily  pertains  to  a three -director  school  board  and  by 
reference  applies  to  a six -director  school  board,  section 
9327,  H.  S.  1929.  In  a three -director  school  board,  two  is 
a majority  and  if  one  resigns  the  remaining  members,  namely, 
two.  would  fill  the  vacancy  . However,  in  a six-director  school 
board,  four  constitutes  a quorum  or  a majority  for  the  trans- 
action of  business,  and  if  the  remaining  members,  as  provided 
b.,  Section  9290.  supra,  fill  the  vacancy,  then  does  it  take 
all  five  remaining  directors  to  be  present  when  they  vote,  or 
does  it  take  a majority  of  the  entire  a*moership  of  six  members 
or  a majority  of  the  remaining  members*  We  are  of  the  opinion 
that  Section  9329.  supra,  governs,  namely:  That  whenever  a 
vacancy  is  filled,  it  takes  at  least  a majority  of  the  six 
members,  to-wit,  four,  to  be  present.  That  is  to ‘say,  that  if 
five  of  the  members  met  and  one  resigned,  that  the  remaining 
four  could  fill  the  vacancy,  or  if  six  members  were  present 
and  one  resigned,  then  the  five  member s could  fill  the  vacancy; 
and  a majority  vote  of  those  present,  in  either  case,  would 
constitute  an  election.  In  any  event,  we  are  of  the  opinion 
that  four  members  must,  at  all  times,  be  present  in  order  to 
fill  vacancies  or  transact  other  business.  #e  are  mindful, 
however,  of  the  persuasiveness  of  the  ease  of  dauer  v.  School 
District.  76  Mo.  4pp.  442.  wherein  the  JLansas  City  Court  of 
Appeals  used  the  following  language  (1.  c.  445): 


"In  our  opinion  a failure  on  the  part  of 
the  directors  to  fill  ths  vacancy  as  thsy 
are  required  to  do  by  this  statute,  does 
not  invalidate  any  official  action  taken 
by  the  board.  The  command  of  the  statute 
is  addressed  to  the  remaining  members  of 
the  board  and  no  intention  seems  to  be 
disclosed  to  asks  void  any  aot  done  while 
the  vacancy  exists.  If  such  had  been  ths 
intention  of  ths  lawmakers  on  s matter  so 
important,  thsy  would  undoubtedly  have 
expressed  the  intention  in  direct  terms. 
The  directors  should  obey  the  statute 
before  performing  any  other  official  act. 
It  may  be  that  they  could,  by  proper  pro- 
ceedings, taken  in  time,  b#  compelled  to 
do  ao.  but  if  the  board  engages  in  its 
duties  while  the'  vacancy  exists,  the  busi- 
ness transacted,  if  otherwise  regularly 
done,  will  not  be  void.” 
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In  the  above  case  the  court  was  dealing  with  a three- 
board-director  district*  one  of  the  members  having  resigned  and 
the  remaining  two  transacted  business  prior  to  filling  the 
vacancy • 


We  are  also  mindful  of  the  case  of  La  Monte  Cowles* 
Appellant*  v.  Independent  School  District  of  Rome*  Appellee*  204 
Iowa  (oup.)  689*  which  is  practically  an  analogous  case*  but  we* 
for  reasons  hereinafter  shown,  are  unable  to  agree  with  the 
opinion  in  that  case  so  far  as  our  statute  is  concerned.  In  the 
Iowa  case  the  following  occurred  (1.  c.  691): 

"At  a meeting  held  August  27*  1914*  the 
minutes  show:  Present*  John  Sammons* 

J.  J.  C'Laughlln*  J.  M.  baa ton.  Absent* 

William  wehrle*  F.  D.  swailes." 


And  further, 

"'The  president  called  for  nominations  to 
fill  the  vacancy  of  John  Sammons.  Motion 
to  prepare  ballots  "to  fill  vacancy  of 
John  Sammons”  was  carried.  C.  O' Grady 
was  nominated*  and  according  to  the  minutes* 
"received  two  votes.”  or  a majority  of  the 
quorum*  and  was  elected  to  fill  vacancy  of 
John  Sammons*  and  was  duly  qualified  by 
the  president.  Moved  by  0 ' La ug hi in  and 
seconded  by  O'Grady  that  the  resignation 
of  F.  D.  Swailes  be  accepted.' 

R.  W.  Swailea  was  nominated  'to  fill 
vacancy  of  F.  D.  Swailea.  R.  W.  Swailes 
received  the  majority  of  the  votes  of  the 
quorum*  electing  him  to  fill  the  vacancy 
occasioned  by  the  resignation  of  F.  D. 

Swailes*  and  duly  qualified  by  the  presi- 
dent. '" 

Thus,  we  have  the  facts  that  five  members  constituted 
the  board*  and  at  a meeting  when  three  were  present  and  two 
absent,  one  of  present  members  resigned  and  his  resignation 
accepted  at  said  meeting  and  at  the  same  time  a new  member  was 
elected  to  fill  the  vacancy.  The  court,  in  discussing  such  a 
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procedure,  said  thla  (1.  c.  696)* 

"lection  1268,  Code  of  1897,  provides  how 
resignations  of  sundry  civil  officers— 
not  including,  however,  school  airectors— 
may  be  made.  The  resignation  Involves 
the  Intent  on  the  part  of  the  resigning 
official  whether  to  sake  a present  immed- 
late  resignation  or  to  make  one  to  take 
effect  when  accepted,  or  on  some  other 
event,  dls  intent  to  resign  with  immed- 
iate effect  Involves  the  question  of 
public  interests,— whether  the  necessary 
performance  of  the  duties  of  the  office 
which  he  holds  and  the  interests  of  the 
public  will  permit  an  immediately  effective 
resignation.  The  resignation  Involves  also 
the  understanding  and  intent  of  the  officer 
or  board  to  whom  it  is  made,  whether  they 
are  advised  of  it,  whether  they  accept  it,, 
and  upon  what  condition  as  to  time  of  tak- 
ing effect,  lng  effect.* 

And  further  (page  698)* 

"it  seems  to  be  dear,  on  this  record,  that 
neither  Sammons  nor  his  colleagues  on  the 
board  understood  or  intended  that  his 
resignation  took  effect  prior  to  O'Orady's 
election  and  qualification.  The  record  of 
the  meeting  of  August  27,  1914,  is  that  the 
'house'  was  called  to  order  by  the  president, 
J.  M.  Baston.  on  the  roll  call,  Samnons, 
O'Laughlin,  and  Baston  were  noted  as  present; 
Aehrle  and  F.  D.  Swalles,  absent.  The  minutes 
of  the  last  meeting  were  read  and  approved. 

On  the  election  by  the  board  to  fill  vacancy, 
it  is  recorded,  O'Orady  'received  two  votes, 
or  a majority  of  the  quorum. » The  members 
of  the  board,  therefore,  including  sammons, 
counted  a quorum  as  present.  John  oaiuaons's 
presence  was  necessary  to  the  quorum.  The 
Intent  of  Sammons,  as  well  as  of  the  two 
other  members  present,  plainly  was  that 
Sam.  one's  resignation  had  not  taken  effect. 
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and  he  was  still  a member.  The  board, 
therefore,  was  legally  constituted,  and 
had  the  power  to  elect  a successor  to 
Sammons.  .Yhen  o'3rady  qualified,  the 
board  was  competent  to  accept  the  resigna- 
tion of  V,  D.  ovalles  and  to  elect  R . W. 
owailes  In  his  place,  jn  this  record, 
the  new  members wre  such  de  jure . but  If. 
as  defendant  argues,  they  were  not  members 
de  Jure,  they  were  such  de  facto,  with 
authority  as  to  third  parties,  including 
plaintiff  and  Miss  Talbot,  to  transact  the 
business  of  the  district.  In  the  first 
place,  we  are  cited  to  no  statute  which 
requires,  to  fill  a vacancy,  a majority 
of  all  the  members  elected*  In  the  absence 
of  such  a provision,  the  action  of  the  body 
Is  determined  by  a majority  of  the  quorum.” 


i'he  statute  In  Missouri  on  filling  vacancies.  Section 
9290.  supra,  says,  "the  remaining  directors  shall,  before 
transacting  nny  official  business."  aqd  read  in  conjunction 
with  the  1931  Lav  —"a  majority  of  the  board  shall  constitute 
a quorum  for  the  transaction  of  business."  means,  in  our 
opinion,  the  remaining  (6)  directors,  or  a majority  <*  the 
whole  board,  to-wit.  four  members,  be  present  when  a vacanoy 
Is  to  be  filled.  Consequently.  If  four  members  meet  and  one 
resigns,  then  there  Is  not  a majority  of  the  board  of  six 
present  to  fill  the  vacancy.  when  Dr.  Parrish's  resigna- 

tion was  accepted.he  being  one  of  the  four,  a majority  of  the 
board  was  destroyed  and  the  meeting  should  have  been  adjourned 
until  at  least  one  of  the  two  remaining  members  not  present 
would  have  an  opportunity  to  be  there.  Seemingly,  It  would 
follow  that  all  acts  done  by  the  three  members  of  the  board 
were  void,  however,  we  are  not  passing  on  that  question  at 
this  time.  we  are  only  passing  on  the  question  of  the  filling 
of  the  vacancy,  that  is  to  say.  that  If  a quo  warranto  suit 
were  brought  against  the  director  eleoted  to  fill  the  vacancy, 
would  the  court  oust  him  from  officer  .ve  are  of  the  opinion 
that  he  would  be  subject  to  ouster.  Thus,  ve  are  holding  in 
this  opinion  that  he  is  not  legally  elected  to  the  directorship 
he  now  holds. 
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we  take  the  liberty  at  thia  time  to  quote  from  a brief 
prepared  on  this  subject,  which  accompanied  your  letter*  and 
which*  in  our  opinion*  clearly  declares  the  law  under  our 
statute at 


"in  56  Corpus  Juris,  page  326,  paragraph  196* 
the  law  is  stated  as  follows! 

•Alien  a statute  gives  a board  the  right 
to  fill  «11  vacancies  in  the  board  this 
is  not  a power  conferred  upon  the  remain- 
in0  meal  era  but  it  presupposes  the  pres- 
ence of  a quorum  as  a condition  to  valid 
action.  Hence  such  a power  can  be 
exercised  only  when  the  vacancies  are 
not  sufficient  in  number  to  destroy  the 
required  quorum  and  if  a majority  of  the 
board  is  necessary  to  constitute  a 
quorum  this  means  a majority  of  the 
whole  board  auihorTsedT  so  that  when 
Half  or  more  of  the  offices  of  the  board 
become  vacant  the  power  cannot  be  exer- 
cised by  the  remaining  members*  or  if 
more  than  half  of  the  original  board 
remains  the  power  can  be  exercised  only 
when  there  is  present  a number  which 
would  have  constituted  a majority  of  the 
original  board .* 

"There  is  no  case  in  Missouri  deciding  this 
question.  I find  however  that  in  the  case  of 
Glass  et  al  vs.  City  of  Hopkinsville*  (Ky.) 
^TTT^rT^TTTTTthir^rTncTpTeTTs  ser  ted 
above  are  fully  considered  and  sanctioned. 

In  that  case  the  school  board  consisted  of 
nine  members  and  the  statute  provided  that 
•A  majority  elect  of  said  board  constitutes 
a quorum  for  the  transaction  of  business.* 

It  appears  from  the  report  that  the  terms  of 
five  members  of  the  board  were  expiring.  The 
four  remaining  members  of  the  board  together 
with  the  five  whose  terms  were  expiring  elected 
five  additional  directors.  The  governor  under 
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an  enabling  statute  appointed  five  others* 

and  the  contest  was  between  these  two  groups. 

The  court  said.  In  part: 

*It  Is  Insisted  on  behalf  of  the  appellees 
that  the  case  Is  controlled  by  Section  5463 
Kentucky  Statutes,  which  empowers  the 
board  of  education  ’’to  fill  until  the  next 
general  election  all  vacancies  in  said 
board."  It  will  be  noted  that  the  power 
is  conferred  upon  the  board  of  education 
and  not  upon  its  remaining  members.  Ky. 

Stat.  Sec.  4465.  as  amended  by  Act  March 
7.  1922.  p.  35  c.  8.  Wien  a power  Is 
delegated  to  a board  or  body  consisting 
of  several  members  is  presupposes  the 
presence  of  a quorum  as  a condition  to 
valid  action  and  the  power  may  not  be 
asserted  effectively  by  a less  number. 

43  Corpus  Juris  page  503;  Hopkins  vs. 

Dickens.  188  Ky.  368  . 222  3.  4.  101; 

Short  vs.  Langston.  125  Ky.  816,  102  3.  V. 
236;  Scott  vs.  Handley,  114  Ky.  606.  71  S.  #• 
647;  Pierce  vs.  Sullivan,  189  Ky.  193.  224 
S.  W.  872. 

'In  cities  of  the  third  olass,  to  which 
Hopkinsville  belongs,  the  board  of  education 
consists  of  nine  members  and  a majority 
elect  of  said  board  constitutes  a quorum 
for  the  transaction  of  business  Ky.  Stat. 
paragraph  3462.  It  Is  apparent  therefore 
that  five  vacancies  left  the  board  without 
a legal  quorum  and  disabled  it  from  the 
transaction  of  any  business. ' 

"The  court  in  a further  discussion  of  the  case 
said: 

'Appellees  present  a theory  that  the 
authority  to  appoint  members  to  fill  vacan- 
cies is  vested  in  the  board  of  education*  a 
corporation  which  was  then  in  being  and  would 
continue  in  being  when  the  vacancies  occurred 
and  when  the  appointments  were  to  be  made, 
which  consideration  is  supposed  to  bring 
this  case  within  the  reasoning  and  strict 
letter  of  the  authorities  last  cited.  The 

theory  Is  confounded  by  the  fact  that  the 
board  of  education  as  a corporate  entity 
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cannot  funotion  with  less  than  a quorum 
of  Its  members,  and  fire  of  those  whose 
terms  were  expiring  wsre  disqualified  to 
vote  on  their  own  successors.  The  corpor- 
ation can  act  only  by  its  members,  and 
when  a majority  of  them  are  dl squalif led 
on  a given  subject  the  ooard  itself  is 
powerless  to  act  thereon,  out  the  appellees 
further  argue  that  the  four  members  remain- 
ing in  office  constituted  all  of  the  board 
of  education  legally  in  office  and  as  such 
had  a right  to  carry  on  the  business  and 
fill  the  vacancies.  This  contention  is 
predicated  upon  a definition  of  "majority 
eleot  of  said  board"  as  used  in  Section 
5462  Ky.  Stats,  as  meaning  a majority  of 
those  constituting  the  actual  as  distin- 
guished from  the  authorised  membership 
thereof.  State  vs.  Qrr  61  Ohio  St.  384, 

56  M.  E.  14;  State  ex  rel  Wilson  vs. 

Willis,  47  Hont.  548,  133  fee.  962.  The 
contention  is  unsound  and  utterly  unten- 
able. In  our  state  the  legislature  has 
sometimes  provided  that  the  remaining  mem- 
bers of  a board  were  empowered  to  fill 
vacancies  and  in  many  other  instances  has 
bestowed  the  power  upon  a board  or  body 
in  which  only  a quorum  could  act,  requiring 
a quorum  to  consist  of  a majority  of  all 
the  members  elect.  The  plain  Import  of 
such  provision  is  that  a majority  of  all 
members  that  could  in  any  event  be  elected 
to  the  board  must  be  considered  in  office 
and  counted  to  comprise  a quorum.  43 
Corpus  Juris  605.' 

"In  the  case  of  In  Re  ells  Township  School  District 
Lirec tors. (PaJ  14b  Atl.  6j1,  the  statute  provided 
for  a five  member  board.  Two  directors  resigned 
and  thereafter  two  of  the  remaining  three  qualified 
directors  after  notifying  the  third,  who  refused 
to  attend,  met  and  elected  a successor  to  one  of 
the  members.  The  three  members  at  a later  date 
then  met  and  elected  Ayres  as  the  fifth  member, 
the  fourth  member  still  declining  to  attend. 

Section  508  of  the  Pennsylvania  Code  provided  'A 


Hon.  Chits*  A.  Leo  -11-  September  27,  1934. 

(Mr.  Ueo.  B.  John) 


majority  of  the  members  of  a board  of 
school  directors  shall  be  a quorum.  If 
less  than  a majority  is  present  at  any 
meeting  no  business  shall  be  transacted  at 
such  meeting  but  the  members  present  may 
adjourn  to  some  stated  time.*  Lection  214 
of  their  law  provided:  'In  case  any  vacancy 
shall  occur  In  any  board  of  sohool  directors 
In  any  school  district  of  this  eoiusonweal th 
bj  reason  of  death,  resignation,  removal 
from  the  district  or  otherwise  « * » in  a 
school  district  of  the  second,  third  and 
fourth  classes  the  remaining  members  of  the 
board  of  school  directors  shall  by  a majority 
vote  thereof  fill  such  vacancy  within  thirty 
days  thereafter. ' The  court  in  holding  that 
the  two  members  elected  as  above  were  not 
properly  elected  said: 

'Three  is  the  smallest  number  which  may 
form  a quorum  In  school  districts  of  the 
fourth  class,  and  three  must  be  present 
to  transact  business.  This  quorum  or 
majority  is  not  reduced  merely  beoause 
one  member  happens  to  be  absent  from  a 
meeting  for  the  transaction  of  business. 
Under  the  school  code  a quorum  must  always 
consist  of  a majority  of  the  total  number 
constituting  the  membership.  A statutory 
quorum  cannot  be  changed  by  a reduction  of 
the  number  by  vacancies.  Craig  vs.  First 
Presbyterian  Church,  88  Pa.  42,  32  Am.  Rep. 
417;  United  States  vs.  Ballin,  144  U.  S.  1, 
12  S.  Ct.  607,  36  L.  Ed.  321;  2 illon 
Municipal  Corporations  ^5th  Ed.)  paragraphs 
521  and  530.  Section  214  provides  that 
where  there  is  a vacancy  the  remaining 
members  of  the  board  shall  by  a majority 
vote  thereof  fill  such  vacancy.  ■Remaining 
members"  means  all  members  in  office  when 
the  vacancies  occur  and  action  by  less 
than  that  number  is  not  the  action  of  the 
remaining  members.  "Majority  vote"  of  the 
remaining  members  contemplates  concerted 
action  of  those  members.  At  least  they 
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must  be  present  in  an  official  capacity 
attending  a meeting  at  which  a given 
action  was  taken.  Any  other  construction 
would  make  this  pointed  language  of  very 
little  weight,  especially  when  the  section 
immediately  following  is  considered.' 

"Our  Section  9327  provides  that  when  any  vacancy 
occurs  in  our  board  the  same  'shall  be  filled 
in  the  same  manner  and  with  like  effect  as 
vacancies  occurring  in  boards  of  other  sehool 
districts  are  requlreu  to  be  filled.' 

Section  9290  provides  that  'If  a vacancy  occur 
in  the  office  of  director  by  death,  resignation, 
refusal  to  serve,  repeated  neglect  of  duty  or 
removal  from  the  district,  the  remaining  direc- 
tors shall  before  transacting  any  official 
business  appoint  some  suitable  person  to  fill 
such  vacancy,  but  should  they  be  unable  to  agree 
or  should  there  be  more  than  one  vacancy  at  any 
one  time  the  county  superintendent  of  public 
schools  shall  upon  notice  of  sueh  vacancy  or 
vacancies  being  filed  with  him  in  writing 
immediately  fill  the  sa  e by  appointment  and 
notify  said  person  or  persons  in  writing  of  sueh 
appointment. ' 

It  might  be  argued  from  this  statute  that  even 
where  we  have  a six  member  board  if  one  of  the 
members  resigns  all  five  of  the  remaining  mem- 
bers must  be  present  at  the  meeting  where  such 
vacancy  is  filled.  I do  not  think  a court 
would  so  interpret  it.  I am  Inclined  to  say 
that  under  such  circumstances  the  court  would 
hold  that  a quorum  could  fill  the  existing 
vacancy.  This  would  mean  however  four  members 
of  the  board  present  at  the  meeting  and  would 
likewise  mean  a majority  of  those  present  trust 
vote  for  the  director  to  fill  the  unexpired 
term.  If  five  of  the  directors  were  present 
then  three  would  constitute  a majority  of  the 
quorum  and  that  would  be  sufficient  for  the 
transaction  of  any  official  business  other 
than  that  which  the  statute  provides  must  be 
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transacted  only  when  all  six  of  the  member* 
are  present,  i cite  you  further  In  support 
of  the  principles  here  eet  out  46  Corpus  Juris, 
page  1378,  paragraph  8: 

'It  Is  a well  established  parliamentary 
rule  that  a quorum  of  the  body  must  be 
present  In  order  to  validate  Its  action 
or  to  transact  any  business.  In  order 
to  constitute  a quorum  It  is  not  neces- 
sary that  tho  entire  membership  of  the 
assembly  be  present.  In  reckoning  the 
quorum  the  general  rule  1s  that  In  the 
absence  of  a contrary  provision  affecting 
the  rule  the  total  number  of  all  the 
membership  of  the  body  be  taken  as  the 
basis;  *nd  ordinarily  a majority  of  the 
authorised  membership  of  a body  consist- 
ing of  a definite  number  of  members  con- 
stitutes a quorum  for  the  purpose  of 
transacting  business,  but  it  is  competent 
for  the  statute  or  constitution  creating 
the  uody  to  prescribe  the  number  of 
members  necessary  to  constitute  a quorum 
or  to  delegate  to  the  created  oody  the 
authority  so  to  prescribe.' 

"In .state  ex  rel  Attorney  General  vs.  Kansas  City, 
310  Mo.  64 fe , 5^6,  the  court  quotes  from  58  Cyc 
1688  as  follows: 

' here  a quorum  is  not  fixed  by  the  consti- 
tution or  statute  creating  a deliberative 
body  consisting  of  a definite  number  the 
general  rule  is  that  a quorum  Is  a majority  of 
all  the  members  of  the  body.' 

"This  same  rule  is  quoted  by  our  oourt  in  state 
ex  rel  f lechmann,  239  Mo.  81,  1.  e.  102.  In 
this  latter  case  too  the  court  said: 

'ihe  rule  seems  to  be  that  unless  there  be 
some  specific  law  to  the  contrary  a majority 
of  a given  body  has  the  right  to  transact  all 
business  which  the  entire  body  is  authorised 
to  do,  and  not  only  so  but  that  a majority 
vote  of  those  present  and  voting  (there  being 
a majority  participating)  can  do  all  the 
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things  which  could  be  dona  by  the  entire 
body*  This  waa  the  common  law  rule  and 
la  only  changed  by  some  express  provision* 

The  theory  Is  that  the  majority  is  the 
body  Itself  for  the  transaction  of 
business.  1 

"In  the  light  of  these  authorities  I have  con- 
cluded that  when  this  board  meeting  was  called 
on  August  22,  there  being  four  me mo era  present 
there  was  a quorum  for  the  transaction  of  busi- 
ness. That  upon  the  receipt  of  Director 
Parrish's  resignation  there  waa  still  a quorum 
until  such  time  as  it  should  be  accepted.  rhere 
being  a quorum  present  the  question  of  his 
resignation  eould  be  put  to  a vote  and  legally 
carried*  and  1 am  of  the  opinion  that  his  resig- 
nation was  accepted  at  that  meeting  and  that  he 
is  no  longer  a director.  1 am  of  the  further 
opinion  that  immediately  upon  the  acceptance  of 
his  resignation,  leaving  only  three  members  the 
only  action  they  could  take  thereafter  was  to 
adjourn." 


CdNCLUSlOl. 

In  conclusion*  it  is  our  opinion  that  the  remaining  direc- 
tors, five*  or  a majority  of  the  full  board*  four*  should  now 
meet  and  fill  the  vacancy  caused  by  Dr.  Parrish's  resignation* 
and  when  such  is  done  other  business  of  the  board  be  conducted 
Just  as  long  as  a quorum,  namely,  four  members*  are  present. 

It  is  to  be  noted  that  the  other  mesd>er  who  has  sub- 
mitted his  resignation  would  be  a competent  member  of  the  board 
until  his  resignation  was  acted  upon. 

In  answer  to  your  specific  questions: 

"1.  (a)  Does  three  school  board  members  constitute 
a quorum  for  the  purpose  of  filling  a vacancy  when  there  are  only 
five  members  remaining  on  the  board?"  --  Our  answer  is  "Noll 

" (b)  Or*  on  the  other  hand*  does  the  quorum 


Hon. 
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constitute  a majority  of  the  total  membership  of  the  board  aa 
provided  by  law*"  — Our  answer  is  "Yes". 

2.  ere  the  acts  of  the  three  board  members  In 
appointing  persons  to  fill  vacancies,  legal V"  — Our  answer  is 
No  , 


Yours  very  truly. 


James  L.  Horn  Bos  tel 
Assistant  Attorney-General 


APPROVED: 


Attorney-General . 


JLHtEG 


CONTRACTS:  Agreement  entered  into  by  the  County  Court  of 

Morgan  County  and  physician  appointed  to  act  as 
Deputy  State  Health  Commissioner  is  not  a valid 
contract  under  Sec.  2962,  R.S.  Mo.  1929. 


/ 


January  9,  1934. 


Hon.  Minor  C.  Livesay, 
Prosecuting  Attorney, 
Versailles,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  December 
11,  1933  in  which  you  request  an  opinion  as  to  the  following 
state  of  facts: 

"I  have  been  requested  by  the  County 
Court  of  Morgan  County  to  obtain  the 
opinion  of  your  office  on  the  following 
question: 

The  facts  are  that  pursuant  to  the  pro- 
visions of  Section  9G25,  Article  1, 

Chapter  52  of  the  Revised  Statutes  of 
Missouri  for  the  year  1929,  the  County 
Court  appointed  a physician  to  act  as 
Deputy  State  Health  Commissioner  for 
this  county.  A contract  was  entered 
into  between  the  county  and  the  physician 
(a  copy  of  said  contract  enclosed  pro- 
viding also  that  the  physician  should 
be  the  county  physician  for  county 
patients  for  a term  of  three  years. 

Ha 8 the  act  of  the  Legislature,  as  ap- 
pears at  page  271  of  the  session  acts 
of  the  year  1933  repealing  above  mentioned 
section,  made  this  contract  now  null  and 
void,  or  may  they  allow  him  to  continue 
under  the  terms  of  the  contract?" 
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I. 

The  agreement  entered  Into  by  the  County 
tourt  is  not  a valid  contract  under  Sec- 

t'l on  'softs'.  -r.s/So;  mre 

Section  9025,  R.S.  Mo.  1929  provides  as  follows: 
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"At  the  first  regular  February  term  of  the 
court  in  each  county  of  the  state 
this  arTTcle  'becomes  effective  and  at 


ate  what 


This  section  was  amended  by  Section  9025,  Laws  of  Mo.  1933, 
page  271,  as  follows: 

"At  the  first  regular  February  term  of  the 
county  court  in  each  county  of  the "state  after 
this  article  Sec one a jf too  tire  and  at  the 
regular  February  term  ot  sai<f~~ county  court 
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every  year  thereafter,  said  court  may 
appoint  a reputable  physician,  as  a 
Deputy  sTate  commissioner  of "health  for 
a term  of  one  year.  In  case  of  a Vacancy 
Tn"'tlie  office  of  the  Deputy  slate  Commie^- 
sToner  'of  EealTF  of  trie  county,  the  county 
court  may  at  Its  next  regular  term  o7~ 
court  appoint  a reputable  priy»lcian~T6r 
the  unexpired  Term.  But  the  power- of 
deciding  whether  or  not"  such  a depuiy 
state  health  coiicils'sloner  wTlT  be  appointed 
shall  be  vested  in  the  county  court.  If  a 
county  court  of  any  county  decides  to  appoint 
a deputy  rieallE  commissioner , as  empowered 
Tn  this  ^ot . it  shall  agree  wiTE  said 
commissioner  as  to  the  compensation  and 
expenses  to  be  paid  for  such  services. 
which  amount  shall  be  paid  out  of  trie 
county~~treasury  of  TKe  county.  " 

The  Act  of  1933  changed  the  tern  of  the  Deputy  State 
Commissioner  of  Health  from  three  years  to  one  year.  The  question 
here  before  us  is  whether  or  not  the  Act  of  1933  renders  invalid 
the  "contract"  entered  into  between  the  County  Court  and  the  Deputy 
State  Health  Commissioner  on  the  10th  day  of  March,  1932,  for  a 
term  of  three  years. 

Article  II,  Sec.  15  of  the  Constitution  of  the  State  of 
Missouri  provides: 

"That  no  ex  post  facto  law,  nor  law 
impairing  the  obligation  of  contracts, 
or  retrospective  in  its  operation,  or 
making  any  irrevocable  grant  of  special 
privileges  or  immunities,  can  be  passed 
by  the  General  Assembly." 

In  view  of  this  section  of  the  Constitution,  if  the 
agreement  entered  into  between  the  County  Court  and  the  Deputy 
State  Health  Commissioner  is,  in  law,  a contract,  then  the  Vet  of 
1933  can  not  affect  the  validity  of  said  contract. 

3ecticn  2962,  R.S.  Mo.  1929  provides: 

"Ho  county,  city,  town,  village,  school 
township,  school  district  or  other 
municipal  corporation  shall  make  any 
contract,  unless  the  same  shall  be  within 
the  scope  of  its  powers  or  be  expressly 
authorized  by  law,  nor  unless  such  con- 
tract be  made  upon  a consideration  wholly 
to  be  performed  or  executed  subsequent 
to  the  making  of  the  contract;  and  such 
contract,  including  the  consideration. 
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shall  be  in  writing  and  dated  when 
made,  and  shall  bo  subscribed  by  the 
parties  hereto,  or  their  agents  au- 
thorized by  law  and  duly  appointed 
and  authorized  in  writing." 

In  view  of  this  section  of  the  statutes  of  Missouri,  the 
agreement  here  entered  into  between  the  parties  cannot  be  said  to 
be  a valid  contract.  The  provision  that  the  contract  "shall  be 
subscribed  by  the  parties  thereto,  or  their  agents  authorized 
by  law  and  duly  appointed  and  authorized  in  writing"  is  totally 
ignored  by  the  agreement — in  fact,  there  are  no  signatures  to 
the  agreoment  at  all. 


CONCLUSION 


From  a consideration  of  the  foregoing,  it  is  the  opinion 
of  this  department  that  the  agreement-  here  submitted  does  not 
comply  with  the  provisions  of  Sec.  2962,  R.3.  Mo.  1329  and  is 
not,  in  law,  a binding  contract.  It  amounts  to  no  more  than  an 
appointment  made  by  the  County  Court  for  a period  of  three  years. 
Under  the  Act  of  1933,  the  County  Court  may  appoint  a Deputy 
Health  Commissioner  for  one  year  only.  This  Act  is  binding  upon 
the  County  Court  and  the  agreoment  entered  into  in  1932  is  there- 
fore now  of  no  force  and  effect  whatsoever. 


Respectfully  submitted. 


JOHN  TF.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROVED : 
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BANKRUPTCY:  Action  in  nature  or  a suit  should  not  be  taken  by 

a collector  to  collect  taxes  from  a bankrupt  railroad; 


Claim  for  taxes  should  include  interest,  penalties 
and  interest. 


April  5,  1934. 


Hon.  Minor  C.  I.ivesay, 
Prosecuting  Attorney, 
Versailles,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter  of 
March  9,  1934  wherein  you  request  an  opinion  relating  to  delin- 
quent railroad  taxes  due  and  owing  to  the  County  of  Morgan  by 
the  Chicago,  Rock  Island  and  Pacific  Railway  Company.  You  have 
very  kindly  attached  the  correspondence  relating  to  the  matter, 
which  has  been  of  assistance  to  us  in  rendering  an  opinion. 

Your  letter  is  as  follows: 

"I  am  enclosing  herewith  copies  of  the 
correspondence  and  of  law  cited  between 
the  Collector  of  Morgan  County  and  the 
Chicago,  Rock  Island  and  Pacific  Railway 
Company. 

The  Collector  has  asked  me  to  secure  an 
opinion  from  your  office  as  to  what  action, 
if  any,  he  should  take  towards  collection 
of  railway  taxes  at  this  time. 

The  Statute  of  Missouri,  Section  10038, 

R.S.  Missouri  require  him  to  proceed  by 
suit  to  collect  these  taxes. 

I talked  to  one  of  the  lawyers  in  your 
office  some  time  ago  and  he  suggested  that 
suit  be  filed.  However,  I would  appreciate 
a written  opinion." 


Hon.  Minor  C.  LiTosay 
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An  action  In  the  nature  of  a suit 
should  not  be  taken  by  a collector 
to  colieot  taxes'  from  a railroad 
company  InTankruptcy. 

Sec.  10038,  R.S.  Mo.  1929,  mentioned  in  your  lottar,  proridoa 
as  follows: 

"If,  on  the  first  day  of  January  of  any  year, 
any  taxes  levied  under  the  prorisions  of 
this  article,  in  any  county,  remain  delin- 
quent and  unpaid,  it  shall  be  the  duty  of 
the  collector  of  such  county,  notwithstanding 
the  right  of  seizure  and  sale  of  personal 
property,  to  proceed  at  once  to  enforce  the 
lien  or  the  state  against  the  property  of 
said  company,  and  to  compel  the  payment  of 
such  taxes  by  suit  in  the  circuit  court  of 
said  county;  and  in  all  3uch  suits  the  general 
laws  of  the  state  as  to  practice  and  proceed- 
ings in  civil  cases  shall  apply,  as  far  as 
applicable,  and  not  inconsistent  with  this 
article. " 

We  agree  with  you  that  under  this  section  the  ordinary  pro- 
cedure to  collect  delinquent  taxes  from  a railroad  or  street  ear 
company  would  be  by  the  method  outlined,  but  in  the  Instant  ease 
the  railroad  company  appears  to  be  insolvent;  we  must  therefore 
determine  whether  or  not  an  action  can  be  brought  when  a railroad 
oompany  is  in  bankruptcy.  In  the  first  instance  the  order,  which 
is  restraining  in  its  nature  would,  as  pointed  out  by  Mr.  Angell, 
in  all  probability  place  the  one  suing  in  contempt.  In  other 
words,  we  believe  under  this  order  your  collector  would  be  testrained 
from  bringing  any  eueh  suit. 

In  a decision  in  our  own  state,  Bank:  of  Rothvllle  v.  zaleuke, 
221  Mo*  App.1051,  l.o.  1052,  the  Court  said: 

"Appellant  presents  eleven  assignments  of 
error  but  the  solution  of  the  first,  to-wit, 
that  the  court  erred  in  overruling  defend- 
ant's motion  to  dismiss  the  action  and  his 
plea  to  the  jurisdiction  will  determine  them 
all.  There  is  no  dispute  as  to  the  material 
facts  in  the  case,  but  as  to  the  application 
of  the  law  to  the  faots  there  is  much  con- 
troversy. It  is  urged  by  defendant,  and  is 
the  law,  that  when  a Federal  court  in  a 
bankruptcy  proceeding  has  acquired  jurisdic- 
tion, a State  court  cannot  render  a judgment, 
jurisdiction  of  the  cause  being  lodged  in 
the  Federal  and  not  the  State  court.  (Black 
on  Bankruptcy  (1926  Ed.),  p.  135,  sec.  90, 
and  p.  475,  sec.  364;  Putnam  v.  Coleman,  277 
S.W.  213). * 
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We  are  of  the  opinion  that  It  would  be  necessary,  before 
any  suit  could  be  maintained,  that  speoial  leave  of  court  should 
ba  given,  as  was  held  in  the  case  of  Dayton  v.  Stanard,  241  Sup. 

Ct.  Hap.  1190,  l.c.  1192: 

•This  is  a controversy  growing  out  of 
the  sale  for  taxes  and  special  assess- 
ments of  divers  tracts  of  real  property 
belonging  to  a bankrupt  estate  then  in 
the  course  of  administration  In  a court 
of  bankruptcy.  The  property  was  in 
eustodia  legis  and  was  sold  without 
leave  of  court.  Because  of  this  the 
court  held  the  sales  invalid,  and  entered 
a decree  canceling  the  certificates  of 
purchase,  and  enjoining  the  county  treas- 
urer from  issuing  tax  deeds  thereon. 

Thus  far  there  is  no  room  fo  complain." 

Also,  in  the  case  of  People  of  State  of  Hew  York  v.  Irving 
Trust  Co.,  288  D.S.  329,  it  was  held: 

"The  federal  government  possesses 
supreme  power  in  respect  of  bankrupt- 
cies. International  Shoe  Company  v. 

Pinkua,  278  U.S.  261,  265,  49  S.  Ct. 

108,  73  L.  Ed.  318.  If  a state  desires 
to  participate  in  the  assets  of  a bank- 
rupt, she  must  submit  to  appropriate 
requirements  by  the  controlling  power; 
otherwise,  orderly  and  expeditious 
proceedings  would  be  Impossible  and  a 
fundamental  purpose  of  the  Bankruptcy 
Act  would  be  ffuetrated." 

Va  are  of  the  further  opinion  that  your  collector  could  not 
bring  any  aatlon  for  the  collect  ion  of  the  dellncuent  taxes.  Hav- 
ing so  held,  then  what  should  be  the  procedure?  The  pertinent 
part  of  the  national  Bankruptcy  Act,  provides  as  follows  (U.S.C.A. 
Title  11,  p.  71) i 

"(a)  The  court  shall  order  the  trustee 
to  pay  all  taxes  legally  due  and  owing 
by  the  bankrupt  to  the  United  States, 

State,  county,  district,  or  municipality 
in  advance  of  the  payment  of  dividends 
to  creditors,  and  upon  filing  the  receipts 
of  the  proper  public  officers  for  such 
payment  he  shall  be  credited  with  the 
amount  thereof,  and  in  case  any  question 
arises  as  to  the  amount  or  legality  of 
any  such  tax  the  same  shall  be  heard  and 
determined  by  the  court." 
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Sec.  103  of  the  same  Act  deals  with  debts  provable  against 
the  bankrupt  and  is  in  part  as  follows: 

"(a)  Debts  of  the  bankrupt  may  be 
proved  and  allowed  against  his  estate 
which  are  (1)  a fixed  liability,  as 
evidenced  by  a judgment  or  an  instru- 
ment in  writing,  absolutely  owing  at 
the  time  of  the  filing  of  the  petition 
against  him,  whether  then  payable  or 
not,  with  any  interest  thereon  which 
would  have  been  recoverable  at  that 
date  or  with  a rebate  of  interest  upon 
such  as  were  not  then  payable  and  did 
not  bear  interest;  (ft)  due  as  costs 
taxable  against  an  involuntary  bankrupt 
who  was  at  the  time  of  the  filing  of 
the  petition  agalnet  him  plaintiff  in 
a cause  of  action  which  would  pass  to 
the  trustee  and  which  the  trustee  declines 
to  prosecute  after  notice;  (3)  founded 
upon  a claim  for  taxable  costs  incurred 
in  good  faith  by  a creditor  before  the 
filing  of  a petition  in  an  action  to  recover 
a probable  debt;  (4)  founded  upon  an  open 
account , or  upon  a contract  express  or 
implied;  and  (5)  founded  upon  provable 
debts  reduced  to  judgments  after  the 
filing  of  the  petition  and  before  the 
consideration  of  the  bankrupt's  applica- 
tion for  a discharge,  less  costs  incurred 
and  interest  accrued  after  the  filing 
of  the  petition  and  up  to  the  time  of 
the  entry  of  such  judgments." 


Conclusion 


In  view  of  the  forwgelag,  it  is  the  opinion  of  this  department 
that  the  proper  procedure  would  be,  ss  stated  by  LTr.  Angell,  for 
you  to  file  s claim  for  the  unpaid  taxes. 


n. 

The  claim  for  taxes  should  include 

Interest,  penalties  and  ceamleslon 

We  are  not  in  accord  with  Mr.  Angell  in  his  statement  that 
Sec.  93  of  the  National  Bankruptcy  Act  as  enumerated  would  exempt 
the  payment  of  penalties  and  commissions.  Sec.  93,  U*S.C.A.  Title 
11,  p.  287  states  as  follows: 
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"Debts  owing  to  the  United  States, 
a State,  a county,  a district,  or  a 
municipality,  as  a penalty  or  for- 
feiture shall  not  be  allowed,  except 
for  the  amount  of  the  pecuniary  loss 
sustained  by  the  act,  transaction,  or 
proceeding  out  of  which  the  penalty 
or  fsrfeiture  arose,  with  reasonable 
and  actual  costs  occasioned  thereby 
and  such  interest  as  may  have  accrued 
thereon  according  to  law.”  ' 

Corpus  Juris,  Vol.  7,  P.  307,  Sec.  501  provides  as 

follows : 

"Debts  owing  to  the  United  States,  a 
state,  a county,  a district,  or  a 
municipality  as  a penalty  or  forfeiture 
cannot  be  allowed  exodpt  for  the  amount 
of  the  pecuniary  loss  sustained  by 
reason  of  the  act,  transaction,  or  pro- 
ceeding out  of  which  the  penalty  or 
forfeiture  arose,  with  reasonable  and 
actual  oosts  sustained  thereby,  and 
such  Interest  as  may  have  accrued  thereon 
according  to  law.  But  where  a penalty 
for  nonpayment  of  a delinquent  tax  takes 
the  place  of  interest,  such  penalty  can 
be  allowed  as  a claim  against  the  bank- 
rupt estate  of  the  taxpayer  along  with 
the  tax.  There  a lease  to  a bankrupt  of 
a store  service  system  for  a term  of  ten 
years  provided  that,  on  a breach  by  the 
lessee  or  its  bankruptcy,  the  lessor 
might  enter  and  take  possession  of  the 
property,  which  it  did  after  the  bankruptcy, 
a further  provision  that  in  such  case  the 
rent  for  the  entire  term  should  Immediately 
become  due  and  payable  was  one  for  a pen- 
alty, and  a claim  therefor  against  the 
bankrupt  estate  could  not  be  allowed." 

A case  also  bearing  on  the  question  is  that  of  In  Re 

Scheldt  Bros.,  177  F.  599,  in  which  the  Court  said: 

"Section  2856,  Rev.  St.  Ohio  1908,  provides 
that  immediately  after  the  semiannual 
settlement  for  taxes  in  August  of  each  year 
the  county  auditor  shall  add  a penalty  of 
10  per  cent . to  all  taxes  on  personal  prop- 
erty remaining  unpaid,  as  shown  by  the 
County  treasurer's  books.  If  ths  taxes  bs 
not  then  paid  within  the  time  named  in 
section  1094,  Rev.  St.  1908,  and  the  county 
treasurer  thereafter  proceeds  to  collect  them 
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by  distress,  or  action,  or  rule  of 
sourt,  or  special  effort  In  person  or 
through  his  agent  (Hunter  v.  Borck, 

51  Ohio  St.  320,  37  N.S.  714),  a further 
penalty  of  5 per  cent,  le  added  to  then, 
for  hi  8 use  as  conpensatlon.  Taxes  on 
personalty,  unlike  those  on  realty,  are 
not  made  a lien  on  any  of  the  owner 's 
property.  The  referee  held  that  under 
Section  57j  of  the  bankruptcy  act  (Act 
July  1,  1898,  c.  541,  30  Stat.  561  (U.S. 
Comp.  St.  1901,  p.  3444)  the  penalty 
i 8 not  allowable  as  a claim  against  the 
estate. 

No  Question  as  to  taxes  accruing  and 
penalties  imposed  subsequent  to  the  in- 
stitution of  the  bankruptcy  proceedings 
is  involved.  Whatever  may  be  the  rule 
elsewhere,  in  Ohio  the  penalty  takes  the 
place  of  interest.  Bridge  Co.  v.  Mayer, 
31  Ohio  St.  317,  328.  Its  allowance  is 
intended  to  cover  Interest  until  the 
delinquent  taxes  are  put  into  judgment 
(".•heeling  k Lake  Srie  Ry.  Co.  v.  Wolfe, 
13  Ohio  Cir.  Ct.  R.  374)  or  are  paid 
voluntarily,  or  are  collected  by  special 
effort  of  the  treasurer,  in  person  or 
by  hi 8 agent— in  some  manndr  other  than 
by  a part  of  the  tax  itself.  27  Am.  & 
Sag.  Sncy.  Law,  777,  778,  779.  Under 
section  64  of  the  bankruptcy  act,  the 
referee  should  have  directed  payment  of 
both  taxes  and  penalty.  Re  Kailak  (D.C.) 
147  Fed.  276.  Referee  reversed." 


‘.ve  also  refer  you  to  the  case  of  In  Re  S.  Alex  Smith  at  Co. 
289  F.  524,  wherein  the  court  said  (l.c.  525): 

"In  this  matter  the  town  of  Madison  made 
a claim  for  taxes  for  the  years  1921  and 
1922  due  from  the  bankrupt . Upon  a 
hearing  before  the  referee  an  order  was 
made  on  the  28th  day  of  April,  1923,  de- 
nying the  petition  of  the  town  to  have 
the  taxes  due  for  1921  paid  by  the  trustee 
as  a priority.  It  is  this  order  that  is 
brought  here  for  review. 

The  decision  of  the  question  here  Involved 
must  be  governed  by  the  terms  of  the  Bank- 
ruptcy Act  (Comp.  St.  Secs.  9565-9656). 

Seetion  64  provides  for  the  priority  of 
payment  out  of  the  bankruptcy  estate  and 
specifically  says: 
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*The  court  shall  order  the 
trustee  to  pay  all  taxes  leg- 
ally due  and  owing  by  the 
bankrupt  to  *****  municipality 
in  advance  of  the  payment  of 
dividends  to  creditors.* 

Are  these  taxes  legally  due?  The  amount  and 

due  assessment  are  not  questioned.  The  payment 
is  objected  to  because  the  tax  collector  might 
have  collected  same  by  levy  and  sale  prior  to 
the  bankruptcy  proceedings.  Put  the  fact  that 
he  did  not  do  so  In  no  vise  discharges  the  ob- 
ligation of  the  taxpayer,  nor  releases  his 
estate  should  he  subsequently  go  into  bankruptcy. 
Nor  does  the  payment  of  such  taxes  by  the  trustee 
depend  upon  any  question  of  lien.  The  referee 
seems  to  have  been  led  astray  in  the  order  made 
by  the  assumption  that  the  lien  for  taxes  attached 
only  to  the  particular  personal  property  upon 
which  such  tax  was  assessed.  As  I understand 
the  law,  the  lien  for  taxes  attaches  to  all  the 
property  possessed  by  the  taxpayer,  whether 
possessed  at  the  time  of  the  levy  of  the  tax  or 
subsequently  aoqulred.  But,  be  this  as  it  may, 
the  payment  of  taxes  properly  assessed  against 
and  owing  by  the  bankrupt  at  the  time  of  bank- 
ruptcy must  be  paid  from  the  estate  before  any 
dividends  are  distributed  to  the  creditors,  as 
provided  by  the  bankruptcy  act. 

The  petition  to  review  is  granted,  and  the 
matter  remanded  to  the  referee,  with  instructions 
to  order  the  trustee  to  pay  the  town  of  Madison 
the  amount  due  for  taxes  for  the  year  1931." 


Conclusion 

In  view  of  the  above  authorities,  it  is  the  opinion  of  this 
department  that  you  may  rightfully  and  legally  file  a demand  or 
olalm  for  the  full  amount  of  the  taxes,  penalties,  etc.  now  due 
and  owing  by  the  railroad  company. 

Respectfully  submitted, 


OLLIVJR  V7.  NOLEN, 

Assistant  Attorney  General 

APPROVED: 

■ vsrwsnmnm; 

Attorney  General 


OWN: AH 


UEFOTISU:-  Under  Section  13  or  Article  aiv,  election  o' 

SCHOOL  DISTRICTS: -teacher  is  legal  where  related  director  does 

not  participate  in  teacher's  election  and  does 
not , by  collusion  or  fraud,  bring  about  her 
election. 


I£r.  L'inor  C.  Livesay, 
Prosecuting  Attorney, 
Versailles,  Missouri. 

le&r  Sir: 


te  are  acknowledging  receipt  of  your  letter  in 
which  you  Inquire  as  follows: 

" I have  been  requested  to  secure  an 
opinion  from  your  office  on  the  fol- 
lowing question. 

"One  member  of  the  School  Board  is 
related  to  an  applicant  for  the 
position  of  teacher,  -'ay  the  other 
two  directors  employ  this  applicant 
to  teach  the  school?" 

Section  13  of  Article  XTV  of  the  Constitution 
of  Missouri  provides  as  follows: 


"Any  public  officer  or  employe  of  this 
State  or  of  any  political  subdivision 
thereof  who  shall , by  virtue  of  said 
office  or  employment,  have  the  right 
to  name  or  appoint  any  person  to  ren- 
der service  to  the  State  or  to  any 
political  subdivision  thereof,  and 
who  shall  name  or  appoint  to  such 
service  any  relative  within  the 
fourth  degree,  either  by  consanguin- 
ity or  affinity,  shall  thereby  forfeit 
his  or  her  office  or  employment." 

Under  the  foregoing  Constitutional  provision 
any  officer  or  employe  of  the  State  or  any  political  sub- 
division thereof,  who  exercises  his  right  to  name  or 
appoint  in  favor  of  a person  related  within  the  fourth 
degree  makes  himself  liable  to  forfeiture  of  office. 

A school  district  is  a political  subdivision  of  the  State 
and  the  school  board  would  be  officers  of  such  political 
subdivision.  The  Supreme  Court  of  this  State  in  the  case 
of  State  ex  inf.  McKittrick  v.  Whittle,  63  S.  W.  (2d)  100, 
in  construing  the  above  constitutional  provision  as  appli- 
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cable  to  school  distriots,  says  as  follows: 

"The  amendment  is  directed  against 
officials  who  shall  have  (at  t'he 
time  of  the  selection)  ’the  right  to 
name  of  appoint1  a person  to  office. 

Cf  course,  a board  acts  through  its 
official  members,  or  a majority 
thereof.  If  at  the  t ime  of  the  se- 
lection a member  has  the  right  (power), 
either  by  casting  a deciding  vote  or 
otherwise,  to  name  or  anoint  a person 
to  office,  and  exercises  said  right 
(power)  in  favor  of  a relative  within 
the  prohibited  degree,  he  violates  the 
amendment.  In  this  case  it  is  ad- 
mitted that  respondent  had  such  power 
at  the  time  of  the  selection,  and 
that  he  exercised  it  by  naming  and 
appointing  his  first  cousin  to  the 
position  of  teaoner  of  the  school  in 
said  district." 

A3  we  interpret  the  constitutional  provision 
and  the  foregoing  decision  the  director  must  participate 
in  the  election  of  the  related  teacher.  If  he  does  not 
participate  inher  election  and  her  election  is  brought 
about  by  the  remaining  members  of  the  board,  we  do  not 
believe  that  her  election  would  be  illegal,  unless  the 
related  director,  by  fraud  or  collusion,  circumvented 
the  provision  of  the  Gone  titration. 

le  are  therefore  of  the  opinion  that  if  the 
related  director  did  not  participate  in  the  election  of 
the  teacher  and  did  not,  by  fraud  or  collusion,  bring 
about  her  election,  her  election  would  be  legal. 


Very  truly  yours, 


APPRGVED : 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


P-  GY  McKITTRICK , 
Attorney  General. 


FWH  :MS 


NEPOTISM:-Under  Section  13  of  Article  14  of  the  Constitution 

members  of  school  board  may  supervise  relief  projects 
for  improvement  of  school  property,  but  have  no  right 
to  withdraw  money  from  incidental  fund  for  such 
services. 


Mr.  . inor  c.  Livesay, 
Prosecuting  Attorney, 
Versailles,  Missouri. 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter 
in  which  you  inouire  as  follows: 

"I  would  like  your  on inion  on  the 
following  matter: 

"The  soaool  district  here  receives 
a federal  fund  for  relief  projects 
for  improvement  of  school  district 
property.  School  board  members 
supervise  this  work  and  do  work 
for  the  school  district,  for  which 
they  receive  pay  fr^m  the  school 
district  incidental  fund. 

"I  would  like  to  know  whether  or 
not  this  employment  of  school  board 
members  by  the  school  board  is 
legal,  and  whether  or  not  it  is  a 
violation  of  the  nepotism  law." 

You  ask  whether  the  above  employment  is  in 
violation  of  the  nepotism  law.  Section  13  of  Article 
XIV  of  the  Constitution  of  Missouri  provides  as  follows: 


"Any  public  officer  or  employe  of 
t iis  State  or  of  any  political  sub- 
division thereof  who  shall,  by  vir- 
tue of  said  office  or  employment, 
have  the  right  to  name  or  appoint 
any  person  to  render  service  to  the 
State  or  to  any  political  subdivi- 
sion thereof,  and  who  shall  name  or 
appoint  to  such  service  any  relative 
within  the  fourth  degree,  either  by 
consanguinity  of  affinity,  shall 
ther  by  forfeit  his  or  her  office  or 
employment.  " 


We  do  not  believe  that  the  matter  set  out 
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in  your  inquiry  violates  the  nepotism  provision  of  the  Con- 
stitution. That  provision  prohibits  any  oublic  officer 
of  this  State  or  any  political  subdivision  thereof  from 
appointing  any  person  to  render  service  to  the  State  or 
any  political  subdivision  thereof  who  is  related,  either 
by  consanguinity  o t affinity,  within  the  fourth  degree. 

Ne  do  not  believe  that  the  constitutional  provision 
could  be  construed  so  as  to  include  a situation  where 
members  of  the  scuool  board  act  as  supervisors  in  ad- 
ministering federal  funds.  Hoover,  we  are  of  the 
opinion  that  even  though  that  provision  of  the  Consti- 
tution does  not  apply,  they  have  no  right  to  pay  them- 
selves out  of  the  school  funds. 

~e  find  no  statute  which  authorizes  the 
withdrawal  of  money  from  the  incidental  fund  for  the 
purpose  of  paying  for  services  of  this  character.  Such 
being  true,  the  members  of  the  school  board  would  not 
be  entitled  to  any  compensation.  The  general  rule  is 
that  any  public  officer  must  oe  able  to  point  out  the 
statute  whereby  he  claims  compensation.  The  rule  is 
aptly  stated  in  8tate  ex  rel.  v.  Adams,  172  }<o.  1.  c. 

7,  w iere  it  is  said: 

" In  order  to  maintain  this  proposi- 
tion some  statute  must  be  pointed  out 
which  expressly  or  by  necessary  impli- 
cation provides  such  compensation  for 
such  officer.  For  it  is  well  settled 
law,  that  a right  to  comoensation  for 
the  discharge  of  official  duties,  is 
purely  a creature  of  statute,  and  that 
the  statute  whioh  is  claimed  to  confer 
such  right  must  be  strictly  construed. 
(Citations  omitted)." 

le  are,  therefore,  of  the  opinion  that  even 
though  the  employment  may  not  be  said  to  be  in  violation 
of  Section  13  of  Artiole  XIV  of  the  Constitution,  yet  we 
are  of  the  opinion  that  the  members  of  the  school  board 
have  no  right  to  withdrew  money  from  the  sohool  district 
incidental  fund  for  rendering  the  servioee  involved,  un- 
less tae  statute  expressly  so  provides.  Not  finding  any 
statute  authorizing  such  expenditure,  we  believe  that 
to  do  eo  would  be  illegal. 


Very  truly  yours, 


APPROVED:  FRA.N'X  W.  HATE8  , 

Assistant  Attorney  General. 


ROY  -oK  IT  TRICK, 
Attorney  General. 


EIECTIOHS:  - Cities  or  counties  that  have  registration  of  voters  nay 

not  take  advantage  of  Sec.  16389,  i.e.,  has  to  appoint  two 
judges  and  two  clerks --such  cities  or  counties  are 
governed  by  the  General  Election  Lav. 


April  27,  1934 


Mr.  Thomas  J.  Lysaght 
413  Franc is  Street 
St.  Joseph,  Missouri 

Dear  Sir: 


This  is  to  acknowledge  your  letter  to  Governor  Park 
which  was  referred  to  this  department  for  answer.  Your  letter 
in  part  reads  as  follows: 

"I  desire  to  call  your  attention  to  Sec. 

IO389 — in  reference  to  number  of  judges 
and  clerks  necessary  to  serve  at  special 
elections.  The  question  is,  where  regis- 
tration is  held- -is  it  necessary  to 
have  full  quota  of  Judges  and  Clerks. 

(6  Judges  and  4 Clerks)  I am  so  anxious 
to  have  these  bonds  carry  and  if  success- 
ful- -want  no  cloud  on  their  legality. 

I am  suggesting,  that  you  have  the  Attorney 
General — give  an  opinion  at  once,  in 
reference  to  the  interpretation  of  this 
section." 


Z. 

Section  IO389  R.  S.  1929  pertains  to  special  elections 
when  same  are  called  for  the  purpose  of  amending  the  constitution 
or  to  vote  on  the  proposition  to  revise  or  amend  the  constitution. 
The  section  is  quite  lengthy  and  we  will  only  quote  those  parts 
pertinent : 


"Whenever  a proposed  amendment  to  the 
Constitution*  * *shall  be  submitted 
to  the  voters  at -a  special  election, 
said  election  shall  be  conducted  in  the 
manner  provided  by  law  for  general  elec- 
tions and  said  proporitions  shall  be  sub- 
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mitted,  voted  on,  and.  returns  certified 
and  the  results  proclaimed  in  the  manner 
provided  by  lav  in  case  such  propositions 
are  submitted  at  a general  election:  Pro- 
vided that  it  shall  not  be  necessary  to 
hold  said  election  with  booths  for  the 
voters  and  that  said  election  shall  be 
conducted  by  two  Judges  and  two  clerks 
at  each  polling  place,  one  Judge  and  one 
clerk  to  be  selected  from  each  of  the  two 
parties  which  cast  the  highest  and  next 
to  the  highest  number  of  votes  for  gover- 
nor at  the  last  general  election;  except 
that  in  cities  and  counties  where  regis- 
tration of  voters  is  now  provided  for  by 
law  that  said  special  elections  shall  be 
held  in  accordance  with  the  provisions 
of  law  now  in  effect  applicable  to  the 
holding  of  elections  in  said  cities  and 
counties : * * ** 

The  above  section  was  enacted  July  8,1921  by  the  General 
Assembly  in  extra  session,  laws  of  Missouri,  1921  extra  session, 
p.  182.  It  contained  an  emergency  clause  which  provided  among 
other  things  the  following: 

"And  whereas  the  Governor  has  called  a 
special  election  for  the  same  date  for 
the  purpose  of  submitting  certain  pro- 
posed constitutional  amendments,  and 
whereas  there  is  no  law  governing  the 
manner  of  holding  such  special  election, 
there  is  an  emergency  within  the  meaning 
of  the  constitution." 

At  a special  election  held  August  2,  1921  the  constitution 
was  amended.  Article  IV,  Section  44b,  referred  to  and  known  as  the 
"Bonus  to  soldiers'  and  sailors'  amendment",  said  election  was  held 
in  accordance  with  Section  IO389  supra, — so  much  then  for  the 
history  of  said  statute. 


n. 

The  city  of  St.  Joseph  is  a city  of  the  first  class. 
Laws  1931,  p.  209  provides  for  registration  of  voters  in  the 
cities  of  first  class,  thus  the  city  of  St.  Joseph  is  a city 
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where  registration  of  voters  is  provided  by  by  law. 

m. 

Laws  of  Missouri  1933-34  extra  session,  p.  174,  pro- 
vides the  following: 

"At  the  general  election  to  be  held  on 
the  Tuesday  next  following  the  first 
Monday  in  November,  1934,  or  at  a special 
election  to  be  called  by  the  Governor,  in 
his  discretion,  prior  to  such  general 
election,  there  shall  be  submitted  to  the 
electors  of  **li  State,  for  their  approval 
or  rejection,  an  amendment  to  the  Consti- 
tution of  the  State  of  Missouri,  adding  to 
Article  IV  thereof,  between  Section  44c 
and  Section  45,  a new  section  to  be  known 
as  Section  44d,  to  read  as  follows:" 

On  April  10,  1934  an  opinion  was  written  by  this  de- 
partment to  W.  M.  Morris,  Clerk  of  the  County  Court  of  Grundy 
County,  wherein  it  was  held  that  the  election  to  be  held  on 
May  15  was  a special  election  at  which  a question  of  public 
policy  would  be  submitted  to  the  people,  namely,  that  of  bond- 
ing the  state. 

On  April  12,  1934  this  department  rendered  an  opinion 
to  Hon.  Gordon  Weir,  Prosecuting  Attorney  at  Greenfield,  Missouri, 
in  which  we  held  that  in  counties  where  there  was  no  special 
law  providing  for  registered  voters,  that  section  IO389  supra, 
applied,  namely,  it  being  necessary  in  such  counties  to  appoint 
only  two  Judges  and  two  clerks  at  each  polling  place  for  the 
bond  election  to  be  held  on  May  15 . 

IV. 

Section  10223  H.  S.  Mo.  1929  provides  as  follows: 

"Such  special  election,  except  as  provided 
in  the  preceding  section,  shall,  as  near  as 
possible,  be  conducted  in  the  same  manner, 
and  be  governed  by  the  same  laws,  as  a 
general  election." 


I 
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Section  10206  R.  S.  Mo.  1929  in  part  provides  as 

follows : 


"In  all  counties  in  this  state,  four 
judges  of  election  shall  be  appointed 
by  the  county  court  for  each  election 
precinct  in  each  of  said  counties;" 

Lavs  of  Missouri  1933  P*  238,  section  10208  provides 
in  part  as  follows: 

"In  all  precincts  in  this  state  that  at 
the  last  preceding  general  election  cast 
three  hundred  or  more  votes,  at  the  same 
time  and  in  the  same  manner  as  Judges  of 
election  axe  appointed  or  elected,  two 
additional  judges  of  election  for  each 
such  election  district  in  the  state  shall 
be  appointed  or  elected;*  * *" 

Laws  of  Missouri  1933 > P*  239,  Section  10211  provides 
in  part  as  follows: 

"In  all  precincts  casting  less  than  three 
hundred  votes  in  the  last  general  election, 
the  judges  shall  appoint  two  clerks,  and  in 
all  precincts  casting  three  hundred  or  more 
votes  in  the  last  preceding  general  election, 
the  judges  shall  appoint  four  clerks.*  * *" 

CONCLUSION 


From  the  foregoing  it  is  our  opinion  (l)  that  four 
and/or  six  Judges  and  two  and/or  four  clerks  as  the  case  may  be 
should  be  appointed  as  Judges  and  clerks  in  the  city  of  St.  Joseph  for  the 
special  election  to  be  held  on  May  15;  (2)  that  in  the  county  of 
Buchanan  if  registration  is  not  necessary  ^hen  only  two  Judges  and 
two  clerks;  (3)  wherever  a registration  of  voters  is  provided 
then  the  general  election  laws  apply  so  far  as  Judges  and  clerks 
of  elections  are  concerned,  and  the  reverse  is  that  if  no  regis- 
tration is  provided  then  only  two  judges  and  two  clerks,  same  to 
be  selected  in  accordance  with  Section  IO389  supra. 
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V. 

In  this  opinion  we  do  not  comment  on  the  equities  or 
attempt  to  express  an  opinion  as  to  why  the  legislature  made  a 
distinction  between  counties  (cities)  having  registration  and 
thosd  not  having  same.  We  have  based  our  conclusion  solely  upon 
the  statute.  Assume,  however,  that  some  cities  that  provide 
registration  of  voters  do  not  in  all  particulars  follow  the 
general  election  laws,  then  does  such  invalidate  the  entire 
election.  We  do  not  express  an  opinion  concerning  same,  however, 
we  do  quote  hereinafter  from  cases  for  whatever  deductions  and 
conclusions  the  reader  or  readers  of  this  opinion  may  draw 
therefrom. 


In  Fahey  v.  Hackmann , State  Auditor,  237  S.  W.  752, 
the  Supreme  Court  of  Missouri  en  Banc  in  passing  upon  the  Soldier's 
Bonus  Bonds  said  the  following  (l.  c.  757)* 

"Counsel  for  plantiff  next  contends  that 
the  amendment  to  aritcle  15  of  the  Consti- 
tution of  Missouri  in  the  year  1920  was 
not  constitutionally  submitted  to  nor 
ratified  by  the  voters  of  the  state  at 
the  general  election  held  November  2,  1920, 
because  the  proposed  amendment  was  not 
published  in  a ndwspaper  in  Pettis  county 
for  four  consecutive  weeks  preceding  Nov- 
ember 2,  1920,  but  was  published  in  said 
county  for  three  weeks  only  preceding 
said  day." 


1.  c.  760 : 


"This  precise  question  was  decided  in  the 
case  of  State  ex  rel.  v.  Winnett,  supra, 
where  the  Supreme  Court  of  Nebraska  held 
that  such  an  omission  did  not  render  the 
amendment  invalid,  and  in  my  opinion  that 
opinion  properly  declared  the  law,  and, 
if  followed,  would  necessarily  lead  to  the 
conclusion  that  the  publication  in  the  case 
at  bar  was  in  substantial  compliance  with 
the  constitutional  mandate,  and  that  the 
amendment  is  valid,  and  is  in  full  force 
and  effect.  But  there  is  another  reason 
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why  the  amendment  in  question  should  he 
upheld,  and  that  is  that  if  the  entire 
vote  of  Pettis  county  should  he  eliminated 
from  the  entire  vote  of  the  state  or  counted 
against  the  proposed  amendment,  still  the 
amendment  would  have  something  like  75,000 
majority  in  its  favor,  so  under  no  cir- 
cumstances can  it  he  said  that  the  fail- 
ure to  give  the  full  required  publication 
in  that  bounty  could  have  or  did  affect 
the  final  vote  as  cast  throughout  the 
state . " 

In  State  ex  rel  City  of  Marshall  v.  Hackmann, 

State  Auditor,  203  S.  W.  960,  1.  c.  963  the  Supreme  Court  of 
Missouri  en  banc  said: 

"Die  effect  of  the  doctrine  announced  in 
that  case  is  that,  absent  fraud  or  a manda- 
tory statute,  an  election  like  the  one 
under  review  will  not  be  set  aside  for 
mere  irregularities  in  the  method  of 
voting,  such  as  relate  to  furnishing 
booths,  the  duties  of  the  judges  of  elec- 
tion, and  the  certification  of  the  re- 
sult of  the  election." 

Also  in  State  ex  rel  city  of  Memphis  v.  Hackmann,  State 
Auditos,  202  S.  W.  7,  1.  c.  14,  the  Supreme  Court  en  banc  said: 

"It  is  urged  that  the  opening  of  the 
polls  at  7 instead  of  6 o'clock  a.m., 
as  required  by  the  statute,  constituted 
such  an  error  as  to  invalidate  the  elec- 
tion. Bie  force  of  this  contention  de- 
pends upon  whether  the  statute  is  manda- 
tory or  directory.  Ordinarily  it  is  held 
to  be  directory,  especially  where  the 
omission  is  unsubstantial  and  there  was 
no  evidence  of  resultant  injury.  For 
example,  it  has  been  held  that  a delay 
of  an  hour  or  an  hour  and  a half  in  open- 
ing the  polls  will  not  affect  the  validity 
of  an  election,  especially  where  there  is 
no  evidence  that  any  one  was  deprived  of 
the  right  of  voting.  People  v.  Prewett, 
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124  Cal. 7,  56  Pac . 6l 9;  Packwood  v. 

Brownell,  121  Cal.  478,  53  Pac.  1079; 

Pickett  v.  Russell,  42  ELa.  116,  634. 

28  South.  764;  Graham  v.  Graham  (Ky . ) 

68  S.  W.  1093;  Marks  v.  Park,  7 Leg* 

Gaz.  70;  Cleland  v.  Porter,  74  111. 

76,  24  Am.  Rep.  273-  In  the  absence, 
therefore,  of  any  injury  resulting  from 
a failure  to  open  the  polls  at  the  time 
designated  in  the  statute,  we  hold  the 
same,  as  applied  to  the  facts  in  this 
case,  to  be  directory,  and  overrule  re- 
spondent's contention." 

In  Breuninger  et  al  v.  Hill  et  al,  210  S.  W.  67,  1.  c. 
71,  the  Supreme  Court  of  Missouri  en  banc  said: 

"Aside  from  this,  the  law  governing  the 
appointment  of  judges  and  clerks  is  clearly 
directory,  and  courts  will  not  nullify 
the  result  of  votes  honestly  cast  and 
counted,  although  the  statute  has  not 
been  strictly  complied  with.  Sanders  v. 

Lacks,  142  Mo.  255,  43  S.  W.  653." 

Yours  very  truly 


JAMES  L.  H0KNB0STEL 
Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 
Attorney  General 
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Honorable  Bart  Maple 
Clark  of  the  Circuit  Court 
Holt  County 
Oregon,  Missouri 

Dear  3 in 


We  bo to  your  request  of  March  1st,  1934,  for  an 
opinion  as  follows t 


"Would  like  to  know  the  jr  oper  and  legal 
duties  and  actions  of  a Circuit  Clerk 
under  the  following  conditions,  a defend- 
ant plead  guilty  to  a misdemeanor  and 
was  fined  by  the  court*  Defendant  appears 
before  the  clerk  in  open  court  with  money 
in  hand  to  pay  to  Clerk  said  fine  and 
ooata*  The  Court  will  not  lot  Clark  re- 
ceive aald  fine  and  costa  but  directs 
clerk  to  make  out  fee  bill  and  give  to 
Sheriff  and  aald  Sheriff  to  eolloet  same 
after  adding  ten  per  cent*  It  seems 
that  the  Court  read  his  authority  from 
the  latter  part  of  Section  11791  R*  S* 
1929*  Does  that  part  of  aald  Seatlon 
npply  to  a ease  of  this  kind  or  to  the 
costa  as  before  set  out  In  Section  in 
regard  to  the  transportation  ate*,  of 
prisoners? 

In  ease  of  Civil  suits  or  criminal,  where 
the  Sheriff  or  other  officer  has  mads  an 
error  in  his  charges  by  charging  too  much 
for  seme  service,  that  la  more  than  tbs 
Statutes  provides,  is  It  the  right  or 
duty  of  the  elerk  to  correct  or  try  to 
correct  said  errors  rather  then  make  the 
party  who  pays  the  costs,  pay  more  than 
they  should?  Or  in  Criminal  oases  per- 
haps the  Proseouting  Attorney  or  Judge 
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does  not  know  whether  the  mileage  charged 
le  proper  or  an  overcharge*  and  would  not 
be  able  to  justly  audit  same,  does  the 
elerk  here  the  right  or  Is  It  any  of  hie 
concern  to  attempt  to  oorreet  same? 


We  will  subdivide  this  opinion  Into  two  divisions) 
1st*  Fees  due  the  sheriff* 

2nd*  Duties  of  the  olreult  clerk  In  making  out  costs 

bills. 


I* 


FEES  DUE  THE  SHERIFF. 


The  Legislature  has  created  a complete  system  for  the 
collection  of  criminal  costs*  keeping  a record  thereof*  the  pay* 
ment  of  such  costs  to  the  county  treasurer  at  stated  Intervals* 
and  the  disbursement  of  such  coets  to  the  owners  thereof  with  certain 
limitations  by  the  county  treasurer*  The  pertinent  part  of  stat- 
utes setting  out  this  schema  are  aa  follows) 

section  11791  R*  3*  Mo*  1929) 

”eTha  dark  shall  tax  all  the  ooete  In  the 
ease  against  such  defendant  and  dallver  a 
certified  copy  of  the  sane  to  the  sheriff* 
who  shall  lmasd lately  proceed  to  oolleet 
such  costs  from  the  defendant*  together 
with  ten  per  cent*  on  the  amount  of  costs* 
so  collected*  as  a commission  for  collecting 
the  s«ne**** 
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Section  11622  R.S,  Mo.  1929: 

"Every  sheriff , * shall , at  the  expense 
of  their  respective  counties,  procure  e 
book  In  vhleh  a oorreot  account  of  all 
fees  collected  by  such  officer,  gluing 
the  date  when  collected,  and  In  what 
esse,  gluing  the  none  of  the  person  en- 
titled thereto,  shell  be  entered*” 


Section  11824  R*  S.  Mo.  1929: 

”It  shell  be  the  duty  of  each  sheriff.  * 
on  the  first  day  of  January  and  the  first 
day  of  July  In  each  year,  to  pay  over  all 
fees  In  their  hands  belonging  to  others 
to  the  treasurer  of  the  county,  with  the 
name  and  amount  belonging  to  each  person, 
date  when  collected  and  in  Itx at  ease,  *" 


Section  3854  R*  S.  Mo.  1929: 

"The  county  treasurers  shall  pay  out  all 
sueh  fees  to  the  proper  owners  as  the  sane 
nay  be  ealled  for:  PROVIDED,  that  before 
any  suoh  fees  shall  be  paid  the  party  to 
whom  the  sane  Is  due  shall  fwniah  satis- 
factory evidence  to  the  treasurer  that  he 
or  tfte,  as  the  ease  may  be.  Is  not  at  the 
tins  Indebted  to  the  state  or  eounty,  * ” 


It  la,  therefore,  the  opinion  of  this  office  that 
the  olrcuit  clerk  has  no  authority  to  receive  either  the  costs 
or  fine  In  criminal  oases*  The  collection  of  such  Is  pieced 
specifically  In  the  hands  of  the  sheriff,  and  Immediately  upon 
the  entering  of  a judgment  In  a criminal  oaae  against  the  de- 
fendant the  fees  allowed  the  sheriff.  Including  his  portion  of 
the  ten  per  cent  fee  allows  In  Section  11791  R.  S.  Mo.  1929, 
are  attached  to  the  costa  bill  and  become  pert  of  the  costs  bill* 
The  right  of  the  sheriff  to  these  fees  caimot  be  defected  by  ths 
defendant  tendering  the  fine  and  costs  to  the  circuit  clerk* 
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II. 

DUTIES  OF  THE  CIRCUIT  CLERK  11  XAKI¥0  OUT  COSTS  BILLS. 


In  this  connection,  we  oall  your  attention  to  Section 
3841  R.  S.  Mo.  1929.  which  makes  It  the  speclflo  duty  of  the  circuit 
clerk.  Immediately  after  the  adjournment  of  the  i*ourt.  and  before 
the  next  succeeding  term,  to  tax  all  costa  which  hare  accrued  In 
emery  case.  The  circuit  clerk  la  not  required  to  be  the  Judge  of 
the  law  and  the  facta  in  making  out  criminal  costs  bills.  This  duty 
is  speclfleally  placed  upon  the  circuit  Judge  and  the  prosecuting 
attorney  under  the  provisions  of  Section  3842  F.  S.  Mo.  1929.  As 
.to  the  duty  of  obtaining  oorreet  information  as  to  mileage  and  wit- 
ness fees,  in  either  civil  or  criminal  oases,  the  duty  of  the  cir- 
cuit clerk  la  aet  out  !n  Section  11799.  ts  follows! 


"The  elerk  of  eaoh  covrt  of  record,  on 

the  application  of  any  witness  to  have  his 
fees  el  lowed,  enter  on  his  book,  under  the 
title  of  the  cause  in  which  the  witness  was 
summon e-4  or  recognised.  * and  Shell  swear 
the  witness  to  the  truth  of  the  facts  con- 
tained In  said  entry.  * " 


The  responsibility  for  making  a false  affidavit  and 
misleading  the  clerk.  Is  placed  clearly  upon  tho  af riant.  Ae  to 
the  correctness  of  the  fees  charged  by  an  officer,  the  responsibility 
Is  again  by  law  placed  directly  upon  the  shoulders  of  the  party 
collecting  such  fees  by  Section  3948  R.  S.  Mo.  1929.  which  provides! 


"Every  officer  who  shall,  by  color  of  his 
office,  unlawfully  and  willfully  exact  or 
demand  or  reoelve  any  fee  or  reward  to  ex- 
ecute or  do  his  duty,  or  for  any  official 
aet  done  or  to  be  done,  that  Is  not  due. 
or  more  than  Is  due.  or  before  it  Is  due. 
ehall  upon  conviction  be  adjudged  guilty 
of  e misdemeanor." 
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It  Is*  therefore,  the  opinion  of  thie  of  flee  that  it 
le  the  duty  of  the  circuit  clerk,  in  making  out  either  oiyil  or 
criminal  costs  bills,  to  include  in  such  the  fees  sworn  to  by  the 
witness,  and  the  fees  Included  by  the  sheriff  in  hie  return* 


Toure  very  truly. 


KHASKLIK  5 • REAOAK 

Assistant  Attorney  Goneral 


AMOVED: 


HOT  JWKTWfClT 

Attorney  General 


FERjPE 


LIQUOR  CONTROL  ACT:  City  of  fourth  class  has  authority  to  pass  an 

ordinance  prohibiting  the  possession  of  intoxi- 
cating liquor  upon  which  state  and  federal  tax 
has  not  been  paid,  provided  same  does  not  con- 
flict with  Sec.  8 of  the  Act. 


May  7,  193& 


PILED 

56 


Hon.  Howard  R.  Maness 
Prosecuting  Attorney 
Doniphan,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following  state  offsets: 

"It  happens  that  I sun  prosecuting 
attorney  of  Ripley  County  and  also 
city  attorney  of  Doniphan,  and  I 
find  that  I can  get  better  satisfac- 
tion in  the  city  court  for  misdemeanor 
cases  than  in  justice  court.  We  have 
a city  ordinance  covering  all  liquor 
violations.  I wish  to  ask  your  opinion 
upon  the  following  proposition: 

Does  a city  of  the  4th  class  have 
authority  to  pass  an  ordinance  prohibiting 
the  mere  possession  of  intoxicating  liquor 
which  has  not  had  the  state  or  federal  tax 
paid  on  it.  If  so,  where  does  it  derive 
this  authority?" 


I 

A city  of  the  fourth  class  has  authority 
to  pass  an  ordinance  prohibiting  the 
possession  of  intoxicating  liquor  upon 
which  the  State  and  Federal  tax  has  not 
been  paid. 

Section  25  of  the  Liquor  Control  Act  of  Missouri 
provides : 


"The  Board  of  Aldermen,  City  Council  or 
other  proper  authorities  of  incorporated 
cities  may  charge  for  licenses  issued  to 
manufacturers,  distillers,  brewers. 
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wholesalers,  and  retailers  of  all 
intoxicating  liquor,  within  their 
limits,  fix  the  amount  to  be  charged 
for  such  license,  and  provide  for 
the  collection  thereof,  make  and 
enforce  ordinances  for  the  regulation 
and  control  of  the  sale  of  all  intoxi- 
cating liquor  within  their  limits, 
not  inconsistent  with  the  provisions 
of  this  act,  and  provide  for  penalties 
for  the  violation  thereof." 

It  will  be  noticed  by  a reading  of  this  section  that  the 
cities  are  given  the  power  to  make  and  enforce  ordinances  for  the 
regulation  and  control  of  the  sale  of  all  intoxicating  liquors 
within  their  limits. 

Section  8 of  the  Liquor  Control  Act  provides: 

"No  person  shall  possess  intoxicating 
liquor  within  the  State  of  Missouri  unless 
the  same  has  been  acquired  from  some 
person  holding  a duly  authorized 
license  to  sell  the  same  under  this 
act,  or  unless  the  said  intoxicating 
liquor  is  had  or  kept  with  the  written 
or  printed  permission  of  the  Supervisor 
of  Liquor  Control,  and  the  package  in 
which  intoxicating  liquor  is  contained 
and  from  which  it  is  taken  for  consump- 
tion has,  while  containing  such  intoxi- 
cating liquor,  been  labeled  and  sealed 
with  the  official  seal  prescribed  under 
this  act  and  the  regulations  made  hereunder; 
provided  further,  that  nothing  in  this 
act  3hall  be  so  construed  as  to  prevent 
the  natural  fermentation  of  fruit  juices 
in  the  home  for  the  exclusive  use  of  the 
occupants  of  the  home  and  their  guests." 

By  this  section  it  is  unlawful  for  any  person  to  have 
in  his  or  her  possession  intoxicating  liquor  upon  which  the  state 
tax  has  not  been  paid,  with  the  exception  that  the  natural  fermen- 
tation of  fruit  juices  in  the  home  for  the  exclusive  use  of  the 
occupants  of  the  home  and  their  guests  is  allowed. 

Since  a city  does  rbt  have  the  power  to  make  an  ordinance 
inconsistent  with  the  provisions  of  the  Liquor  Control  Act,  it 
is  the  opinion  of  this  department  that  if  the  ordinance  does  not 
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conflict  with  Section  8 of  the  Act,  the  city  may,  by  reason  of 
Section  25,  make  and  enforce  an  ordinance  prohibiting  the  pos- 
session of  intoxicating  liquor  upon  which  the  State  and  Federal 
tax  has  not  been  paid. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED: 

Roy  McKittrict 
Attorney  General 


SECTI OH  12167,  R.S.M0.1929:  Transfer  surplus  41,000  remaining  In  the 

pauper  fund  may  be  transferred  to  any  other 
fund  which  in  the  Judgment  of  the  county 
court  be  in  need  of  the  balance* 

r 
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H >n*  Howard  h*  Manes  s 

Prosecuting  Attorney, 
Ripley  County, 
Doniphan,  Missouri 

Dear  Sirs 


FILED 


This  Department  is  in  reoelpt  of  your  letter  of  sometime  ago 
wherein  you  request  our  opinion  or  passing  on  the  following 
facts: 


*e  have  in  the  treasury  of  our  county 
41000*00  audited  to  the  pauper  fund  for  the 
year  1932*  All  accounts  on  the  nauper  fund 
for  that  year  have  been  paid  in  full,  however, 
there  is  a deficiency  in  the  salary  fund  for 
that  year  and  there  la  also  a deficiency  in 
thepauper  fund  for  the  year  1933* 

The  question  is)  is  it  lawful  to  transfer 
the  surplus  in  the  pauper  fund  for  the  year 
1932  to  another  year  without  first  pay' ng  off 
all  debts  accruing  under  other  funds  for  the 
year  1932* 

Section  12167  rt*  3*  Mo*  1929  provides, 1 
whenever  there  is  a balance  in  any  county 
treasury  in  this  State  to  the  credit  of  any 
special  fund,  which  is  no  longer  needed  for 
the  ourposefbr  which  it  was  raised,  the  county 
oourt  may  by  order  of  reoord  decide  that  set 
balance  be  transferred  to  the  oredlt  of  the 
general  revenue  fund  of  the  county  or  to  such 
other  fund  as  may  in  their  Judgment  be  in  need 
of  such  balance' • 

It  is  my  understanding  that  each  years  reve- 
nue must  take  cere  of  all  delta  for  that  year 
and  that  this  muf’t  be  done  before  the  surplus  in 
any  special  fund  may  be  transferred  to  another 
year,  however,  I would  a^oreciate  your  oolnion 
in  regard  to  this  matter*" 
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Section  12167  3*  S*  of  Mo*  1929  as  quoted  In  jour  letter  gives 
the  County  Court  the  right  to  tr&n  fer  any  balance  remaining  In 
the  pauper  fund  to  the  credit  of  the  General  Revenue  Fund  "or 
to  auch  other  fund  as  may  In  their  Judgment  be  In  need  of  auch 
balance"* 

It  was  aald  In  the  case  of  K*C*  Ft*  S*  & M*  H'y*  Co*  v*  Thornton, 
152  Mo*  l.o*  575: 

" If  the  revenue  collected  for  any  year  for  any 
reason  does  not  equal  the  revenue  provided  for 
that  year  and  hence  Is  not  sufficient  to  meet  the 
warrants  Issued  for  that  year,  the  deficit  thus 
oausad  can  not  be  made  good  out  of  the  revenue  oro- 
vlded  and  collected  for  any  other  year  until  all 
the  warrants  drawn  and  debts  contracted  for  such 
other  year  have  been  paid.  or  In  other  words,  only 
the  surplus  of  revenue  collected  for  any  one  year 
can  be  applied  to  the  deficit  of  any  other  year* 

Thus  each  year's  revenue  la  made  applicable,  first, 
to  the  payment  of  the  debta  of  that  year,  and  second- 
ly, If  there  la  a surplus  any  year  it  may  be  applied 
on  the  debts  of  a previous  year*  The  intended  effect 
of  all  which  Is  to  abolish  the  credit  system  and  to 
establish  a cash  system  In  public  business*" 

By  the  above  decision  In  our  oolnlon,  the  £1,000*00  in  question 
could  be  used  to  take  care  of  the  deficiency  In  the  paaper  fund 
for  the  year  1933* 

Vs  shall  next  determine  whether  or  not  It  Is  oosslble  to  transfer 
this  fund  to  take  care  of  the  defiolenoy  In  the  salary  fund*  In 
the  case  of  Holloway  v*  Howell  County,  240  Mo*  l*c*  614,  the  Court 
said: 


The  bill  alleges  that  the  shar  *>f  the 
district  is  still  In  the  county  t - ary,  but 
the  proof  shows  nothing  of  the  sv  hat  ever 

mere  theory  be  Indulged  by  way  of  Infer once,  one 
way  or  the  other,  the  actual  fact  Is,  as  shown 
by  the  proof,  the  money  levied  for  county  pur- 
poses was  used  for  county  purposes,  presumably 
for  paupers.  Insane  persons,  the  salaries  of 
officials,  the  expenses  of  running  the  courts. 
Jury  fees,  expenses  of  elections,  criminal  costs 
and  roads  and  bridges  elsewhere*  (Vide,  it*  S* 
1909,  see*  11423)  It  was  not  clear  there  was  any 
♦county  revenue'  left  at  the  end  of  any  year 
after  paying  the  Indebtedness  and  obligations 
of  the  county  for  the  current  year*  But  If  there 
was,  then  under  certain  statutory  conditions,  the 
county  court  had  the  right  to  transfer  It  to 
other  proper  funds  and  use  It  for  oounty  purposes 
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for  ensuing  years  or  existing  deficits,  if  any, 
after  all  contracts  entered  into  with  reference 
to  the  current  year  creating  present  indebtedness 
had  been  complied  with  and  & 1 outstanding  current 
county  obligations  had  been  satisfied* " 

In  the  case  of  Decker  v*  Diemer,  229  Mo*  l*c*  336,  the  Court  in 
passing  upon  the  quest in  of  transfer  of  funds  saldt 

" The  bald  question  then  is:  May  a county 
court  transfer  a surplus  and  divert  it  from  a 
fund,  having  a designated  and  given  purpose, 
to  another  legitimate  county  purpose,  by  force 
and  reason  of  the  satisfaction  of  the  original 
use  or  purpose?  '*e  answer  the  question  in  the 
affirmative*  Tie  are  of  the  opinion  that  the 
force  of  the  Cottey  act  is  spent  in  another  di- 
rection as  the  history  of  the  times  of  its  enact- 
' aent  well  shows,  and  that  it  ought  not  to  be  con- 
strued as  prohibiting  such  transfer  of  funds* 
tte  are  further  of  the  opinion  that  the  various 
statutes  providing  for  the  transfer  of  funds, 
when  practically  construed,  lend  substance  and 
countenance  to  the  view  we  have  expressed*  v?e 
are  further  of  the  opinion  that  sections  6723 
to  6729  inclusive,  supra,  now  a part  of  article 
2 of  chapter  97,  entitled  bounties',  is  a live 
law  though  old." 

One  of  the  earl?  decisions  on  the  question  is  found  in  the  case 
of  State  ex  reldr Appleby,  136  Mo*  l*o*  412,  wherein  the  Court 
saldt 


We  do  not  think  section  *B63  can  be  given 
such  a construction*  We  must  assume  that  the 
legislature  intended  that  all  just  and  proper 
liabilities  of  the  county,  created  in  one  year, 
should  be  paid  out  of  the  revenues  and  income 
of  that  year*  The  provisions  for  dividing  and 
apportioning  the  revenues  to  be  collected  for 
the  year  into  the  various  funds  does  not  contem- 
plate that  a just  demand  against  the  county 
should  go  unpaid  beeause  the  revenue  appropriated 
to  the  particular  fund,  out  of  which  it  is  pri- 
marily payable,  may  have  been  exhausted,  if  there 
be  money  in  the  treasury  unappropriated,  or  not 
needed  for  the  puzposee  for  which  it  was  appro- 
priated, from  which  it  can  be  p id*  "'hen  It  la 
found  that  there  is  a surplus  in  one  fund,  and 
a deficiency  in  another,  there  la  nothing  in  the 
law,  or  other  reason,  why  the  court  may  not  trans- 
fer the  surplus  in  order  to  make  up  the  deficiency* 
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Indeed  sections  3139  and  3190  expressly 
provide  for  such  transfer." 


CJ4C**USI3M 


We  are  of  the  opinion  In  view  of  the  decision  quoted  herein 
and  by  the  latitude  given  the  county  court  under  Section  12167, 
the  11,000*00  in  question  could  be  transferred  to  any  fund  which 
in  the  Judgment  of  the  county  oourt  be  in  need  of  such  balanoef 
and  It  would  therefore  be  lawful  to  transfer  the  surplus  in  the 
pauper  fund  for  theyear  1932  to  another  year  without  first  oay- 
lng  off  all  debts  accruing  under  other  fund*  for  the  year  1932 
or  to  transfer  to  the  salary  fund  or  to  any  other  fund  which  is 
In  need  of  the  balance* 


lours  very  truly. 


APPROVE®* 


◦LjuJVKR  W.  HOLKW 

Assistant  Attorney-General 


say  Msmmr- 

Attorney-General 
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coutrrr  budget  law;  county  Court  cannot  pay  cost  of  rights-of-way 
in  Special  Road  Districts  out  of  expenditures  in  Class  3,  but  must 
pay  same  out  of  expenditures  in  Class  5. 


June  21,  1934. 


Hon.  C.  Roy  Marsden, 
Clerk  of  County  Court, 
Jefferson  County, 
Hillsboro,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  May  10  - also  the  supplemental  letter  of  Honorable  Sam  M. 
McKay,  Prosecuting  Attorney  - relating  to  the  following 
ouestion: 


"Last  week  I requested  the  Proseouting  Attorney, 

Mr.  McKay  to  ask  you  for  an  opinion  In  regard 
to  expenditures  under  Classification  No.  3 of 
the  County  Budget  Law.  I am  enclosing  a copy 
of  Classification  No.  3 as  sent  out  by  the  State 
Auditor.  Can  the  County  Clerk  Issue  warrants 
for  any  work  performed  or  pay  for  any  right-of- 
way  in  the  Special  Road  Districts? 

Classification  No.  3,  page  341  or  Classification 
No.  2,  page  344  does  not  include  the  word  ’roads’, 
but  says  ’amount  required,  if  any,  for  the  up-keep, 
repair  or  replacement  of  bridges  on  other  than 
State  Highways  (and  not  in  any  Special  Road  District). 
Section  6131,  R.S.  Mo.  1929  provides  that  any  civil 
or  sub-division  shall  have  power  and  authority  to 
purchase  right-of-way  out  of  funds  available  and 
for  road  purposes.  Section  6132  defines  the 
term  ’civil  subdivision’,  ’wherever  the  word  civil 
subdivision  is  used  shall  be  deemed  and  taken  to 
mean  a county,  township,  road  district,  or  other 
political  subdivision  of  the  state,  etc.’ 

The  State  Editor’s  interpretation  (or  night  mare) 
of  classification  No.  3,  if  he  is  correct,  would 
not  permit  the  county  clerk  to  issue  a warrant  out 
of  county  funds  for  any  work  or  construction  on 
roads  or  bridges,  purchase  of  right-of-way,  or  any 


Hon.  C.  Roy  liar sd on 


-2' 


JUne  21,  1934. 


expenditures  Incurred  in  the  limits 
of  a special  road,  section  8 of  the 
Budget  Law  holds  the  county  clerk,  treas- 
urer or  other  officer  participating  in 
the  Issuance  or  payment  of  any  warrant 
contrary  to  the  provision  of  the  act 
shall  he  liable  therefor  on  his  official 
bond.  We  have  considerable  amount  of 
rigit-of-way  to  purchase  in  special  road 
districts  on  Route  (;“21  supplemental  system 
S.V.  and  I am  refusing  to  issue  warrants 
for  same  until  your  office  gives  me  a 
favorable  opinion. " 

The  classification  of  expenditures  under  the  new  Budget  Law 
as  set  forth  in  Section  2,  page  341,  Laws  of  Mo.  1933  contains 
in  Class  3 the  matter  to  which  you  refer,  and  is  as  follows: 

"The  county  court  shall  next  set  aside 
and  apportion  the  amount  required,  if 
any,  for  the  upkeep,  repair  or  replace- 
ment of  bridges  on  other  than  state 
highways  (and  not  in  any  special  road 
district)  which  shall  constitute  the 
third  obligation  of  the  county." 

Under  the  caption  "Classes  of  expenditures"  on  page  344,  Laws 
of  Mo.  1933,  it  is  provided  that  "repair  and  upkeep  or  replacement 
of  bridges  on  other  than  state  highways  and  not  in  any  special 
road  district"  shall  be  shown  by  the  county  court  for  the  yoar 
in  Class  2. 

We  construe  Class  3 to  exclude  completely  from  consideration 
by  the  county  court  in  the  classification  of  expenditures,  any 
upkeep,  repair  or  replacement  of  bridges  and  also,  the  oost  of  ob- 
taining rights-of-ways  in  special  road  districts.  It  was  evidently 
the  manifest  intention  of  the  Legislature  to  exolude  special  road 
districts. 

Under  Section  8024,  R.S.  Mo.  1929,  dealing  with  the  organi- 
zation of  special  road  districts,  the  Commissioners,  as  defined 
in  Section  8026,  R.S.  Mo.  1929,  have  exclusive  control  over  the 
funds  and  the  roads  within  the  district.  This  was  the  gist  of 
the  opinion  in  the  case  of  Harris  v.  Bond  Co.,  244  Mo.  644;  hence, 
the  Legislature  treated  special  road  districts  as  separate  and 
distinct  political  sub-dlvlslons,  excluding  them  when  classifying 
the  expenditures. 

We  shall  next  consider  the  right  of  the  county  court  to  pay 
for  the  rights-of-way  mentioned  in  your  letter  in  the  special 
road  districts  out  of  any  other  olass.  Section  8039,  R.S.  Mo* 

1929  is  as  follows: 
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"Said  board  nay,  by  contract  or 
otherwise,  under  such  regulations  as 
the  board  shall  prescribe,  build, 
repair  and  maintain,  or  cause  to  be 
built,  repaired  or  maintained,  all 
bridges  and  eulverts  needed  within 
said  district:  Provided,  however, 
that  the  county  court  of  the  county 
in  which  said  special  road  district 
is  located  may,  in  its  discretion, 
out  of  the  funds  available  to  it  for 
that  purpose,  construct,  maintain,  or 
repair,  any  bridge,  or  bridges,  or 
oulvert  or  culverts  in  such  road  dis- 
trict, or  districts,  or  it  may,  in 
its  discretion,  appropriate  out  of 
the  funds  available  for  that  purpose 
money  to  aid  and  assist  the  commission- 
ers of  said  special  road  district,  or 
districts,  which  shall  be  expended  by 
the  commissioners  of  said  special  road 
district,  or  districts,  as  above 
provided." 

This  section  is  broad  enough  in  its  scope  to  give  the 
county  court  power  to  pay  for  rights-of-way  in  special  road  dis- 
tricts, but  having  held  above  that  such  expenditures  could  not 
come  within  Class  3,  we  must  next  consider  other  classes  out  of 
which  such  funds  might  be  paid.  Class  5 dais  with  the  contin- 
gent emergency  expense  of  the  county,  and  it  is  the  opinion  of 
this  department  that  the  expenses  of  obtaining  rights-of-way 
in  special  road  districts  could  be  classified  as  incidental  expenses. 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  oounty  court  cannot  pay  the  cost  of  rights-of-way 
in  special  road  districts  out  of  expenditures  in  Class  3,  but  it 
may  pay  same  out  of  the  expenditures  in  Class  5. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED : 


ROY  tacKttlttt tt, " 
Attorney  General 


COUNTY  BUDGET  LAW: 


CLASSIFlOIXXffiN  OF  SALARIES  - OFFICE  EXPENSE  - 
TBATSLlNG  EXPENSES. 


January  33,  1934. 


Honorable  Jade  *.  iteupin 

Prosecuting  Attorney 
Carroll  County 
Carr 'll  ton,  Missouri 


Dear  3ir: 


He  aave  your  request  of  January  15,  1934,  re- 
questing this  office  for  an  opinion  as  to  elassif i option 
of  the  salaries,  office  expense,  and  traveling  expenses 
of  county  officials.  For  convenience,  vs  will  divide  this 
opinion  into  the  following  headings: 


L.  Salaries. 

§•  Offloe  expense. 

3.  Traveling  expense. 


\ > 

y. 


X. 

SAURIES 

Section  2.  of  the  County  Budget  Act  - Lave  of  Mis- 
souri, 1933,  pages  340-341  provides: 

“Class  4:  The  oounty  court  shall  next 
set  asidethe  amount  required  to  pay 
the  salaries  of  all  oounty  offloers 
where  the  sane  Is  oy  law  made  payable 
out  of  the  ordinary  revenue  of  the 
county,  • • • •• 
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*e  construe  the  meaning  of  Section  3,  supra, 
to  include  both  elective  and  appointive  county  officers. 
Briefly,  this  classification  includes  Prosecuting  At- 
torney, Highway  Engineer,  County  Court,  Circuit  Clerk, 
County  Treasurer  and  Super lnte  dent  of  Schools.  The 
salaries  of  each  of  the  above  named  county  officers  are 
paid  out  of  the  county  revenue. 

The  Prosecuting  Attorney  is  paid  under  Section 
11314,  R.  S.  Mo.  1939;  the  Highway  Engineer  - under  Section 
8008;  the  County  Court  Judges  - Laws  of  Missouri,  1933, 
page  204;  Circuit  Clerks  - Laws  of  Missouri,  1933,  page  369; 
County  Treasurer,  under  Laws  of  1933,  page  339;  and  Super- 
intendent of  Schools  is  paid  under  Seetion  9463,  R.  S. 

Mo.  1929. 


Xn  the  above  county  offioes,  such  deputies  as 
are  appointed  perform  the  same  duties  as  the  elected  of- 
ficials. The  salaries  of  suoh  deputise,  as  are  payable 
out  of  the  county  revenue,  arc  to  be  placed  in  Claes  four 
of  the  Budget  Act. 


II. 

mm 


Claes  four  also  lnsludee  of flee  expense  when  the 
seme  is  payable  out  of  county  revenue.  Office  expense  general- 
ly means  expenses  incurred  in  performing  duties  in  the  office, 
suoh  as  stationery,  stamps,  ink.  pens,  pencils.  rubber  bands, 
paper  dips,  filing  oabinet  folders,  loose  leaf  ledgers,  and 
supplies  of  a temporary  nature,  the  use  of  which  calls  for  re- 
placement. Fixtures,  or  supplies  of  a permanent  nature  suoh 
as  tables,  desks,  chairs,  typewriters,  adding  machines,  dlota- 

E hones,  etc.,  are  not  to  be  claselfied  under  the  fettiget  law 
e ”offloe  expense"  but  are  specifically  placed  in  lias*  tig 
by  the  following  provisions  of  Section  3.  of  the  Budget  Act; 

"•  • * • Furniture,  office  machines 
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and  equipment  of  whatever  kind  shall 
1>«  listed  under  Class  Six.* 

A janitor  cannot  ha  olassifiad  althar  as  a 
county  offioex  ox  an  offioar  provided  by  law  to  parfam 
the  duties  of  a county  offioar.  However,  the  expense 
of  janitor  Berries  has  heretofore  been  authorised  as  a 
necessary  "office  expense,"  - Ewing  T.  Ternon  County. 

216  Mo.  681,  and  therefore  it  is  an  expense  neoessarily 
incurred  in  the  Maintenance  of  an  offioe. 

Heretofore  it  has  been  held  that  the  county 
was  required  to  furnish  an  office  - Boone  V.  Todd,  3 Mo. 
140  (1833),  and  fuel  for  that  offioe  - St.  Louis  County 
v,  Roland.  5 Mo.  159  (1838).  It  therefore  appears  that 
the  salaries  or  wages  paid  to  janitors  ought  to  he  piaoed 
in  Class  four.  This  is  true  under  the  above  eases  of  the 
Supreme  Court  holding  that  necessary  janitor  service  was 
an  office  expense,  and  also  by  the  budget  act  itself. 

There  are  only  two  classes  in  the  budget  act  wherein  jani- 
tor service  could  be  paid,  and  these  olasses  are  four  and 
Five.  However,  Class  five,  under  Section  3.  of  the  Budget 
Aot  provides: 


••  • • • Xo  payment  shall  be  allowed 
from  the  funds  in  this  el ass  for  any 
personal  service,  (whether  salary,  fees, 
wages  or  any  other  enolunents  of  any 
kind  whatever)  estimated  for  in  preced- 
ing classes." 

It  will  therefore  appear  that  the  only  provision  in  the  Budget 
Aot  wherein  janitors  could  be  paid  would  be  in  Class  Four, 
Class  Four,  under  Section  2.  of  the  Budget  Aot  provides  that 
"offlse  expense"  shall  be  placed  therein. 

Sone  officers  are  paid  by  fees,  and  insofar  as 
the  ooapensatlon  is  concerned,  these  offioers  do  not  cone 
within  the  County  Budget  Aot,  However,  njst  of  these  county 
offloess  who  are  paid  fees  receive  offioe  supplies  fxou  the 
county.  They  uust  therefore  submit  an  eatiaate  for  such 
supplies  to  the  oounty  court.  Section  3.  of  the  Budget  Aot 

provides: 


"Officers  who  are  paid  in  whole  or  in 
part  other  than  out  of  the  ordinary 
revenue,  whether  paid  by  fees  or  other- 
wise, shall  submit  an  estimate  for  sup- 
plies in  the  same  manner  as  offioers 
who  are  paid  a salary  out  of  ordinary 
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revenue.  |o  officer  shall  receive  any 
salary  or  allowance  for  supplies  until 
all  the  information  required  by  this 
section  shall  have  been  furnished.* 

Such  county  officers  inolude  Recorder  of  Deeds,  Oounty  Clerks, 
Probate  Judge,  Sheriff,  Surveyor,  and  perhaps  others. 


ZIX. 


TB4TBLIIQ  SIPS* 3ga, 


This  item  includes  any  general  expense  allowed  by 
law  to  officers  for  the  purpose  or  reimbursing  such  officers 
for  expenses  incurred  by  them  in  the  discharge  of  their  of- 
ficial duties.  Specific  statutory  authority  for  the  allow- 
ance of  such  expense,  when  incurred  in  the  dieoharge  of  of- 
ficial duties,  is  not  required  to  authorisevthe  payment  of 
such  - Boone  v.  Todd,3  Mo.  140  (1832);  Hargreader  v.  Ternon 
Go. , 216  Mo.  696  (l 9Cfl)j  Buchanan  v.  Ralle,  383  Mo.  10;  822 
3.  t.  1002  (1930).  7 

It  wae  eaid  in  Barkreader  v.  Vernon  Oounty,  216 
Mo.  696,(1909),  l.e.  698: 

"All  legal  debts  aside  by  any  officer 
of  the  oounty  in  the  dieoharge  of 
his  duties  as  such  officer  are 
eounty  debts.* 


Therefore,  any  payment  out  of  the  eounty  treasury  to  an  of- 
ficer for  the  purpose  of  reimbursing  that  officer  for  traveling 
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expenses  necessarily  incurred,  allowed  by  law,  In  tha 
discharge  of  hit  official  duties,  is  to  be  classified  as  . 
•contingent  and  emergency  expense"  and  paid  fron  Glass 
Five  of  the  Budget  Act.  Class  Fife  provides: 

•Tbs  county  *'urt  shall  next  set 
aside  a fund  for  the  contingent 
and  eewrgenoy  expense  of  the  coun- 
ty, which  shall  in  no  case  be  flore 
than  one-fifth  of  the  anticipated 
revenue." 

Necessary  expenses  outside  of  the  offioe,  such  as  traveling 
expense  are  always  contingent.  Into  this  category  falls 
the  expenses  allowed  the  Prosecuting  Attorney,  Superinten- 
dent of  Schools  and  the  ulleage  allowed  county  court  judges 
and  expenses  of  the  County  Highway  Engineer.  The  nileage 
allowed  the  county  court  judges  is  an  expense  item,  and  is 
not  compensation  for  services  since  that  compensation  is 
fixed  at  a specific  sun  per  day  or  per  year  depending  upnn 
the  else  of  the  county  - Lave  of  1933,  page  204.  The  ulle- 
age le  allowed  once  for  each  tern  of  court  and  la  for  the 
purpose  of  reimbursing  the  County  Judge  for  expense  incurred 
going  to  attend  that  court,  but  at  all  tines  it  is  con- 
tingent upon  the  judge's  actual  attendance  at  court  and 
in*  numberof  miles  traveled  by  bin.  To  construe  this  item 
of  mileage  as  compensation  or  fees  for  services,  and  not 
as  an  item  of  expense  would  be  to  plaoe  a construction  upon 
it  so  as  to  violate  Section  13.  Artiole  IX.  of  the  Consti- 
tution of  Missouri  which  provides: 

"The  General  Assembly  shall,  by  a 
law  uniform  in  its  operation,  pro- 
vide for  and  regulate  the  feet  of 
all  oounty  off leers,  and  for  this 
purpose  may  classify  the  oountles 
by  population." 

When  three  county  judges  travel  different  distances  to  at- 
tend court,  the  amount  of  mileage  they  receive  is  likewise 
different,  and  if  this  mileage  allowance  were  oona trued  as 
compensation,  then  it  would  not  be  uniform  within  the  mean- 
ing of  the  above  constitutional  provision. 
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QOH0LU8IOM. 


It  lc  therefore  the  opinion  of  this  of  flee  that 
the  salaries  of  all  county  officers  inducing  the  deputies 
and  janitor,  together  with  the  necessary  inside  of lies 
expense  sust  be  placed  in  Glass  Four,  while  the  necessary 
outside  of flee  expense,  herein  classified  as  traveling 
expense.  Is  to  be  placed  In  Glass  Firs. 


Tours  eery  truly. 


APPROVED: 


yramri.  

Assistant  Attorney-General. 


i-m  Bacm:(i8i — 

Attorney-General . 
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COUNTT  CLERK: 


lfr.  H , 3.  Matthews, 
County  Clerk, 

Troy,  Missouri. 

Dear  Mr.  Mathews 


Deputy  County  Clerk  may  be  put 
on  the  new  salary  schedule  as 
set  out  In  Section  11811,  Laws 
of  1933,  page  371,  at  any  time 
after  said  law  becomes  effec- 
tive. 


February  20th, 


1934. 


He  have  your  letter  of  January  15,  1934,  in  which  was  con- 
tained a request  for  an  opinion  as  follows: 

"In  regard  to  salary  of  Deputy  County  Clerk 
and  Deputy  Circuit  Clerk:  Does  the  new  law  in  regard  to 
the  regulation  of  their  salary  go  into  effeot  on  July  27th. 
or  is  it  the  same  es  the  Clerks  to  remain  the  same  for  the 
remainder  of  the  present  term? 

"I  am  attempting  to  put  my  deputy  on  the  new 
salary  sohedule.  Is  it  your  opinion  that  I can  do  this? 

I am  presenting  my  annual  settlement  next  month  and  would 
like  to  know  if  I am  right." 

Ve  are  of  the  opinion  that  you  may  put  your  deputy  on  the 
new  salary  schedule  at  any  time  from  now  on.  This  has,  in  our  opinion, 
been  possible  ever  since  the  lav  in  question  (Section  11811,  Laws  of 
1933,  page  370)  became  effeetlve,  or  ninety  days  after  April  25,  1933, 
the  date  of  adjournment  of  the  legislative  session,  the  proviso  clause 
at  the  end  of  the  seotlon  notwithstanding. 

Section  11611,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 

"Section  11611.  * * * * "Provided,  that  the 
person  now  holding  the  offices,  the  salaries  of 
whieh  are  determined  by  this  section,  shall,  to 
the  ends  of  the  terms  for  which  they  are  chosen, 
draw  the  same  salary  that  was  paid  to  the  persons 
holding  such  offices  at  the  time  of  the  general 
election  of  November  2nd,  1920.**  * 

Section  11811  as  reenacted.  Laws  of  1933,  page  370,  provides 
in  part  as  follows: 


"Section  11811.  * * * Provl dsd.  further, 
that  until  the  expiration  of  their  present  term 
of  office,  the  person  holding  the  office  of  County 
Clerk  shall  be  paid  in  the  same  manner  and  to  the 
same  extent  as  now  by  law  provided.  * * 


Mr*  V.  3.  Mathew* 
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February  20,  1934. 


It  might  be  contended  that  the  prowiso  clause  in  the  1929 
seotion  Included  deputy  county  olerks  within  its  terms,  but  we  need  not 
pass  on  that  question.  It  is  noteworthy,  nevertheless,  that  the  1929 
seotion  refers  to  "the  person  now  holding  the  offices  the  salaries  of 
which  are  determined  by  this  seotion".  When,  however,  we  come  to  the 
1933  seotion  the  legislature  refers  in  specif io  wording  to  "the  person 
holding  the  offioe  of  County  Clerk".  In  other  words,  the  legislature 
has  oonflned  itself  in  the  1933  seotion  to  saying  that  a speolflo  offloer 
shall  be  nnld  under  the  old  law  until  the  end  of  his  term,  while  in  the 
1929  seotion  it  referred  to  a group  of  people,  thereby  opening  the  field 
for  oonjeoture  as  to  what  people  were  included.  If  this  ohange  of 
wording  means  anything  at  all,  and  we  must  assume  that  it  does,  it  means 
that  the  legislature  intended  the  proviso  olause  to  apply  to  County  Clerks 
as  suoh  md  to  no  one  else,  not  even  to  deputies. 

With  regard  to  deputy  clroult  clerks,  the  new  law  (Seotion 
11812,  Laws  of  1933,  page  371)  sets  no  definite  limitation  on  salaries 
except  in  oounties  having  a population  of  12,500  or  less,  and  slnoe 
Lincoln  County  has  a population  of  13,929  this  does  not  apply.  In 
addition,  there  is  no  provision  in  said  seotion  for  the  holding  of  offioe 
under  the  old  law  until  the  end  of  the  present  term. 

In  view  of  the  above,  therefore,  we  feel  you  oan  proceed 
under  the  new  law  as  to  both  county  and  circuit  deputy  clerks'  salaries. 


V©ry  truly  yours, 


CMHJR:LC  CHAS . M.  HOWELL,  Jr. 

Assistant  Attorney  General. 


Approved : 


Attorney  General 


LIQUOR  CONTROL  ACT:  St. Francois  Recreation  Club  cannot  sell  on  premises 

intoxicating  liquor  other  than  malt  liquor 
containing  alcohol  not  in  excess  of  5‘b  by  weight 
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Hon.  Thomas  A.  Mathews, 
Prosecuting  Attorney, 
St.  Francois  County, 
Farmington,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
February  20  requesting  an  opinion  as  to  the  following  state 
of  facts: 

"We  are  herewith  sending  you  a copy  of  agree- 
ments of  the  St.  Francois  County  Recreation 
Club  and  also  the  petition  for  a Pro  Forma 
Decree  of  Incorporation,  and  Pro  Forma  Decree 
No.  8211  granted  by  Honorable  I.N.  Threlkeld, 

Judge  of  the  27th  Judicial  District,  at  that 
time,  and  2x-officio  Judge  of  the  St.  Francois 
County  Circuit  Court,  rendered  on  Saturday, 

June  22,  1929. 

"This  Recreation  Club,  as  you  will  see,  was 
organized  under  and  by  virtue  of  Article  11, 

Chapter  90,  R.S.  Missouri,  1919  for  benevolent, 
religious,  scientific,  fraternal  and  beneficial 
and  educational  purposes;  anyone  may  become  a 
member  of  said  Club  by  the  payment  of  One  Dollar 
($1.00),  and  he  is  thereupon  issued  a membership 
card  to  said  club. 

"It  is  our  understanding  that  someone  connected 
with  this  Club,  and  as  we  are  informed,  one  A.G. 
I.'urphy,  has  been  licensed  by  the  Supervisor  of 
Liquor  Control  of  this  State,  under  and  by  virtue 
of  an  act  of  the  Special  Session  of  the  Legisla- 
ture of  Missouri,  said  act  being  a committee 
substitute  for  Senate  Bills  Nos.  621-22-23-24-25, 
of  the  57th  General  Assembly. 

"You  will  observe  by  reading  the  document  herewith 
sent,  that  there  is  no  mention  in  any  of  these 
documents  for  authority  conferred  by  said  club,  for 
the  sale  of  intoxicating  liquor  mentioned  and  pro- 
vided for  in  said  Committee  Substitute. 


ton.  Thomas  A.  Mathews 
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"we  are  further  Informed  that  said  Club, 
by  its  officers  and  agents,  are  seeking 
to  get  proper  license  to  sell  intoxloatlng 
liquor,  from  the  County  Court  of  this  county. 

"It  is  our  opinion  that  if  lloense  hare 
been  issued  by  the  Supervisor  of  Liquor  Con- 
trol, that  the  Issuanee  of  said  license  is 
oontrary  to  said  Committee  Substitute;  and 
further  that  If  and  when  such  application 
to  sell  intoxicating  liquor,  under  said 
Committee  Substitute  was  made  to  the  County 
Court  of  this  County,  that  3aid  County  Court 
will  have  no  legal  right  or  authority  to 
issue  said  license. 

"We,  as  Prosecuting  Attorney  and  Assistant 
Prosecuting  Attorney  of  St.  Francois  County, 
Missouri,  are  asking  you  to  give  your  written 
opinion  as  to  the  legal  right  of  said  Club 
or  any  agent  thereof,  to  receive  from  the 
State  Supervisor  of  Liquor  Control,  a license 
to  sell  liquor  of  any  kind  or  nature  mentioned 
in  said  law.  we  are  further  of  the  opinion 
that  the  County  Court  of  3t.  Francois  County, 
has  no  right  to  issue  license  to  said  club 
or  any  agent  thereof,  for  the  sale,  in  St. 
Francois  County,  of  intoxicating  liquor,  pro- 
vided by  the  said  Committee  Substitute." 


Article  U of  the  Artieles  of  Agreement  of  the  Club  states 
that  the  location  of  the  elub  "shall  be  in  the  County  of  3t. 
Francois,  State  of  Missouri".  We  may  assume,  therefore,  that  the 
club  is  not  located  in  a city  having  a population  of  20,000  in- 
habitants. 

Seotlon  13-a  of  the  Liquor  Control  Act  of  Missouri  provides: 

"Provided,  that  no  lleense  shall  be  Issued 
for  the  sale  of  Intoxicating  liquor,  other 
than  malt  liquor  containing  alcohol  not 
in  excess  of  five  (5$)  per  cent  by  weight, 
by  the  drink  at  retail  for  consumption  on 
the  premises  where  sold,  in  any  incorporated 
city  having  a population  of  less  than  twenty 
thousand  (20,000)  Inhabitants.  *******  pro- 
vided further,  that  no  license  shall  be 
issued  for  the  sale  of  intoxicating  liquor 
other  than  malt  liouor  containing  alcohol  not 
in  excess  of  five  (5£)  per  cent  by  weight, 
by  the  drink  at  retail  for  consumption  on 
the  premises  where  sold,  outside  the  limits 
of  such  incorporated  cities." 
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Section  22  of  the  Liquor  Control  Act  provides: 

"♦♦♦♦Provided,  however,  that  no  license 
shall  be  Issued  for  the  sale  of  intoxi- 
cating liquor  in  the  original  package, 
not  to  be  consumed  upon  the  premises 
where  sold,  except  to  a person  engaged 
in,  and  to  be  used  in  connection  with  the 
operation  of  one  or  more  of  the  following 
businesses:  a drug  store,  a cigar  and 
tobaoco  store,  a grocery  store,  a general 
merchandise  3tore,  a confectionery  and/or 
delicatessen  store,  nor  to  any  such  person 
who  does  not  have  and  keep  in  his  store 
a stock  of  goods  having  a value  according 
to  Invoices  of  at  least  fifteen  hundred 
($1500.00)  dollars,  exclusive  of  fixtures 
and  intoxicating  liquors.  ***** 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart 
ment,  based  upon  the  facts  as  set  out  in  your  letter,  that  since 
the  St.  Francois  County  Recreation  Club  cannot  qualify  under  the 
above  section  of  the  Liquor  Control  Act,  intoxicating  liquor 
other  than  malt  liquor  containing  aloohol  not  in  excess  of  5£  by 
weight  may  not  be  sold  on  the  premises. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROYED: 


m ticfj'mmr;  ■ 

Attorney  General 
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COLLECTORS  - Voluntary  overpayment  to  County# 

ATTORNEY  GENERAL  • Cannot  decide  questions  of  fact  In  opinions. 


April  12  th*  1954* 


ffl  LED 


Honorable  ^homas  A.  Mathews 
Prosecuting  Attorney 
St*  Francois  bounty 
Farmington*  Missouri 

Dear  Sir* 


We  have  carefully  gone  over  your  request  of  March 
1st*  1934*  together  with  the  brief  statement  of  facts  sub- 
mitted therewith  relating  to  the  overpayment  by  the  Collector 
of  St*  ^rancola  County,  Mr*  Brewer*  to  the  State  of  Missouri 
In  the  sum  of  ?1319*23  Curing  the  years  1925*  1926  and  1927* 
and  the  subsequent  deduction  of  that  amount  by  the  Collector 
of  St*  Franco  la  County  from  amounts  remitted  to  the  State* 

It  appears  from  your  request  the  t the  sue  owed  lng 
County  Collector , Mr*  C of  field*  distributed  this  money  to 
the  County  Road  end  school  Fundi*  whereas  It  should  have  been 
paid  to  Mr*  Brewer  a a the  former  collector# 

The  voluntary  overpayment  at  money  by  e county  to 
the  bounty  Collector*  In  the  abaenee  of  fraud*  collision  or 
mistake  of  fact*  la  binding  on  the  county  and  cannot  bene- 
covered*  State  ex  rel*  Lawrence  bounty  v*  Shipman*  125  Mo* 

456*  It  le  also  equally  true  that  a voluntary  overpayment 
by  a collector  to  the  oounty  In  the  absence  of  fraud*  duress 
or  misrepresentation  la  binding  upon  a collector*  and  such  money 
e&TBot  he  recovered  from  the  county#  Hethcock  v*  Crawford 
County,  200  Mo#  170*  However*  your  request  presents  the  ad- 
ditional fact  a of  whether  or  not  the  letters  from  the  State 
Auditor*  dated  April  6,  1985,  March  24,  1926  and  March  29,1927, 
demanding  payment  of  suoh  taxes  to  the  State,  constitute  duress 
within  the  exception  of  the  two  above  mentioned  cases#  *e 
think  this  Is  a question  of  fact  to  be  determined  by  a faet 


#2  • Honorable 


finding  body*  Whether  the  County  Collector,  in  making  this 
payment,  mas  acting  under  duress,  ie  * question  of  feet  and 
not  one  of  lav,  and  under  such  eir ernes  tanees  the  Attorney 
General's  office  is  without  the  necessary  authority  to  eater 
into  controversial  matters  and  decide  qnestloae  of  fact*  6 
C • J«,  Section  10,  p.  811, 


lours  very  truly. 


PRARKLIR  E,  HE AGAR 
A as  la  ten  t Attorney  General 

APPROVED* 


Attorney  General 


FHKff'E 


TAXATION  - Owner  of  grain  stored  in  warehouse  liable  for  taxes 
thereon# 

i 


j 

May  21st,  1954* 


Honorable  V<#  H.  Mas  a ingill 
Assessor  of  Atchison  County 
Hook  Fort,  Missouri 


j FiLFO 

J-  Z ' 
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wear  iri 


V.e  have  your  request  as  to  who  is  responsible 
for  taxes  on  corn  or  other  grain  stored  in  a warehouse, 
upon  which  the  federal  Government  has  made  a loan  to  the 
farmer,  the  loan  being  made  on  warehouse  certificates  Is* 
sued  in  accordance  with  the  Laws  of  Missouri,  1933,  Special 
Session,  p#  168* 

Ihe  reference  to  the  warehouse  laws.  Laws  of  Mis* 
sourl,  1933,  Special  Session,  p#p*  168-173,  was  created  for 
the  purpose  of  enabling  farmers  to  borrow  money  from  the 
Federal  Government  - Section  17  of  th*  Act#  Ihe  form  of 
the  warehouse  certificate  to  be  issued  is  set  out  specifically 
in  Section  3 of  the  Act,  and  shows  upon  its  face  that  the 
money  obtained  from  the  ioriertl  Government  by  the  farmer  is 
a loan  on  the  warehouse  certificate* 

i 

Under  the  provisions  of  .wet ion  9756,  Heviaed 
Statutes  of  Missouri,  1929,  it  is  made  the  duty  of  the  Assessor 
to  assess  all  taxable  property  against  the  owner  of  suoh  prop- 
erty, and  the  owner  ia  liable  for  the  taxes* 

ven  though  a loan  has  been  obtained  from  the 
1’ederal  Government  upon  warehouse  certificates,  the  farmer 
obtaining  the  loan  is  still  the  owner  of  the  grain  stored 
in  the  warehouse,  and  is,  therefore,  in  the  opinion  of  this 


#2  - Honorable  «•  H.  a* a sing 111 


office,  liable  for  the  taxes  which  may  be 
against  that  grain  In  storage* 


Yours  vary  truly. 


PRAlKLHf  E«  R£A3AN 
Assistant  Attorney 

ffi OVEDi 


^6y  mokittmt'k 
Attorney  General 


assessed 


General 
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TAAaTIOH  AND  REVENUE:  Liability  of  administrator  for  taxes 

against  an  ©stats* 


June  18,  1934.  , 

F I L E D 

/ 
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don.  Thomas  A.  Mathews 
Prosecuting  Attomsy 
St.  Francois  County 
Farmington,  Missouri 


Dear  Mr.  Mathews: 


This  Department  acknowledges  receipt  of  your  letter 
of  recent  date  with  request  for  an  opinion;  your  letter  being 
as  follows: 


"J.  0.  Swlnk,  Judge  of  Probate  Court 
of  our  County  and  I are  anxious  to  know 
from  your  department,  as  to  what  to  do 
under  the  following  circumstances. 

There  are  quite  a number  of  estates 
in  the  course  of  administration  in  this 
County,  and  which  sums  of  money  are 
deposited  in  closed  banks.  It  is  quite 
evident  that  in  two  or  three  instances 
they  will  only  pay  from  16 i to  25^  on 
the  dollar.  The  taxes  resulting  from 
assessments  made  on  the  return  of  the 
respective  administrators,  show  certain 
balances  and  on  which  assessments  the 
taxes  are  levied.  In  some  instances 
there  will  not  be  sufficient  money  to 
pay  the  taxes. 

Under  the  circumstances,  what  would  you 
suggest  in  the  premises?" 


Hon.  Thomas  A.  Ha thews 


-2 


June  18,  1934. 


Your  letter  calls  more  for  an  expression  from  us  as  to 
what  course  of  action  should  be  taken  by  you  in  regard  to  the 
collection  of  taxes  mentioned  in  your  letter,  rather  than  the 
methods  of  legal  procedure  to  be  taken  of  the  collection  of 


Section  9766,  h.  3.  Mo.  1929,  provides  in  part  as 

follows i 


"The  assessor  or  his  deputy  or  deputies 
shall  between  the  first  days  of  June 
and  January,  *****  proceed  to  take 
a list  of  the  taxable  personal  property 
in  his  county,  town  or  district,  and 
as seas  the  value  thereof,  in  the  manner 
following  to -wit : he  shall  call  at  the 
office,  place  of  doing  business  or  resi- 
dence of  each  person  required  by  this 
chapter  to  list  property,  and  shall  re- 
quire such  persons  to  make  a correct 
statement  of  all  taxable  property  owned 
by  such  person,  or  under  the  care,  charge 
or  management  of  sue  person  etc.  * * * *. " 


Section  9763,  R.  S.  Mo.  1929,  provides  that: 

"it  shall  be  the  duty  of  every  Judge  of 
the  probate  court  in  eaeh  county  in  this 
state  to  certify  to  the  oounty  assessor, 
on  the  first  Monday  of  June  in  every 
year,  a written  list  of  every  administrator, 
executor  and  guardian,  and  every  other 
person  legally  in  charge  and  control  of  any 
estate  in  the  probate  court;  and  thereafter, 
and  upon  such  certification,  it  shall  be  the 
duty  of  the  county  assessor  to  take  froa 
each  administrator,  executor,  guardian,  and 
ever;  other  person  legally  in  charge  and 
control  of  any  estate  in  such  probate  court, 
or  from  the  papers  and  records  of  the  court 


don.  Thomas  i.  Mathews 
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June  18, 


relating  to  such  estates,  a list  of 
personal  propert y,  and  to  assess  the 
same  according  to  law — such  property 
hereby  being  declared  to  be  subject  to 
taxation  In  said  county  for  all  lawful 
purposes  whatsoever,  so  long  as  the 
probate  court  thereof  retains  Jurisdic- 
tion of  such  estate;  **•••*•  e." 


In  the  case  of  Kansas  City  v.  Simpson,  >0  Mo.  4pp.  50, 

It  was  held  by  the  Kansas  City  Court  of  Appeals  that  If  the 
property  was  In  the  hands  of  the  curator  the  day  that  the  pro- 
perty should  be  returned  for  assessment,  and  that  final  assess- 
ment In  the  probate  court  was  .made  the  curator  became  personally 
liable  for  payment  of  the  tax. 


Also,  In  the  case  of  State  ex  rel.  £iegenheln  v.  Burr, 
143  Mo.  809,  1.  c.  215,  the  Supreme  Court  had  this  to  say: 

The  statute  upon  its  face  clearly  Indi- 
cates that  a curator  or  other  trustee 
shall  list  not  only  that  which  he  owns 
In  his  own  right  out  that  over  which  he 
has  'the  care,  charge,  or  management.* 

There  can  be  no  reason  why  a minor's 
estate  should  not  bear  Its  equal  portion 
of  taxation.  .Tho  so  appropriate  then 
to  list  It  and  see  that  it  is  not  exorb- 
itantly assessed,  and  who  so  proper  to 
pay  the  tax  when  assessed,  as  his  curator  1 
.Yhen  it  Is  conceded  that  a minor  ».s  estate 
is  liable  to  taxation,  it  is  apparent  that 
either  directly  or  indirectly  the  curator 
must  f.irnish  the  funds  to  pay  it,  as  he 
has  charge  of  all  the  estate  of  the  minor. 

This  question  arose  in  Jayson  v.  Tufts, 

13  Mass.  493,  in  1816,  and  it  was  held 
that  a guardian  of  minors  was  liable  to 
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be  taxed  persona  ly  for  the  property  of 
his  wards  in  his  possession  and  the  same 
remedies  existed  against  him  on  his 
default  for  their  taxes  as  upon  his  own 
sstatd«  Baldwin  t.  Fitchburg,  8 Pick. 
494." 


Ana  further,  in  the  ease  of  State  ex  rel • Klee,  Collector, 
v.  Packard,  230  Mo.  686,  it  was  held  by  the  Supreme  Court  that 
where  an  executor  hau  given  in  for  taxation  an  assessment  list 
of  the  personal  property  of  an  estate  in  his  hands,  and  after- 
wards made  final  settlement  of  the  estate  without  reserving 
funds  with  which  to  pay  such  taxes  as  may  thereafter  be  levied 
upon  such  assessment  list,  he  is  personally  liable  to  the  state 
for  the  taxes  so  levied. 

So  it  would  seem  from  the  statutes  above  quoted  and  the 
above  cited  cases  that  when  an  assessment  has  been  legally  made, 
the  administrator  is  personally  liable  for  the  payment  of  the 
taxes  if  he  dlstrioutes  the  money  under  the  order  of  the  probate 
court  upon  final  settlement  and  the  taxes  have  not  been  oaid  by 
him  that  he  thereby  becomes  personally  liable  for  the  same.  And 
further,  it  makes  no  difference  what  has  happened  to  the  property 
after  the  assessment  was  made  if  it  was  in  existence  and  it  was 
returnsd  st  its  true  value  on  June  let,  the  administrator  is 
liable  therefor  and  should  retain  funds  to  pay  same  before  making 
final  settlement. 


The  cupreme  Court  of  New  Hampshire  in  .vhltfield  v. 
Dalton,  80  N.  a.  93,  112  Atl.  907,  said: 

"The  right  to  tax  is  determined  by  facts 
as  they  existed  when  the  tax  ms  laid.” 


it  is  therefore  our  opinion  that  if  the  assessment  was 
legally  and  properly  made  that  the  administrator  should  pay 
the  taxes  out  of  any  funds  coming  into  his  hands.  However,  ws 
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hava  only  given  you  our  views  of  the  lav  on  the  subject, 
and  hava  left  to  the  tax  collecting  officials  of  your  County 
the  time  and  methods  to  be  used  in  enforcing  collection. 


Very  truly  yours. 


COVELL  E.  HE* ITT 

Assistant  Attorney -Jeneral. 


APPROVED: 


Tt  ;Y  Mei:  ;tthT  (}£ 

Attorney -General . 


CHdtEO 


CIRCUIT  CLERKS  AND  DEPUTY  CIRCUIT  CLERKS;  Amount,  method  and 

source  of  compensation. 


November  fl,  1034. 


!!on . ThoTtfl3 
roseeuting 
Farmington, 


A,  Mr  thews , 
:.*.tomey  t. 

isr  uri. 


-? ran coin  c oun ty , 


Dear  3ir: 


A request  for  on  opinion  has  b on  received  from  you 
. er  date  of  v'ove  br.r  15  tb,  1931,  such  request  bain*  in  the 

following  terms; 

"At  the  last  g.'nerel  election,  our  old  Circuit 
Cleric,  *.  (•.  1 fner , as  defeated  by  ; , Graves, 

. . Graces , circuit  Cl rrk-alect , by  his 

;,t  tor  nay , H arry  . : ii  th#  of  ? arai  ngton , i r our  1 , 
has  bean  -dvlsod  that  under  tho  Lews  of  1S23, 
pages  05  to  2 ! elusive,  that  he  \ 111  be,  under 
that  law,  permitted  to  tnploy  tvo  ( ")  Deouty  Circuit 
C lor Vs;  this  County,  by  the  last  federal  Census,  has 
V;  population  of  33,000  lesu  than  70,000;  by  ..ec- 
t f on  1 373fl , raws  of  1533,  or  ea  362  and  570,  it  Is 
provided  that  the  Circuit  Clerk  o'  this  County  re- 

- 1 ' ■ '*■'  ' 00,00;  by  .lection  11014,  haws 

of  isn-uri,  1933,  at  page  372,  you  will  see  that  it 
in  the  duty  o''  the  Clerks*  of  all  Courts  of  record, 
to  charge  and  collect  certain  fees,  *and  it  becomes 
the  Circ.  <t  Clark* p duty  tc  quarterly  ay  into  the 
County  Treesury,  the  amount  of  any  fees  collected,  in 
er.cesa  of  the  sums  permitted  to  be  retained  for  ser- 
vices and  pay  of  Deputies  * nd  Assistants, 

on  rosacuting  Attorney  of  : Ma  County,  re- 
quest you  to  giro  re  e written  opinion  as  to  whet' ar 
cr  not  tho  Circuit  Clerk  shall  receive,  in  this 
County,  it  having  a opuletion  of  30,000  and  less 
than  70,000,  2500,00  salary,  and  in  addition  thereto, 

ts.e  County  C'-'urt  shall  jay  the  salrries  of  ths  two  (2; 

eputy  Ifrka,  as  I understand  it,  both  the  salary 
for  t e ■ ireuit  ulerk  of  this  County,  and  tho  salary 
for  the  eputles,  must  ho  pale  out  of  the  feec  collected, 
end  if  t * aggregate  fees  collected  exceed  the  2600.00 
aeler’ , he  is  raraitted  only  to  ,)ay,  out  of  the  excess 
of  the  total  foes  collected,  the  salary  of  the  one  or 
~ore  .eputy  circuit  Clerks.  However,  os  i stated  above, 
i;erry  0 -'rlth,  ax-  rosocuting  ttorney,  who  is  now 


2.  lion*  Thomas  A.  et'  av.'B 


ovexber  21,  1934 


attorn  y for  r.  Jrnvas,  has  advisee  and  directed 

him  to  demand  not  onl..  the  V2.00.0C,  but  that  the 
County  Court,  regerdi  of  .hath  r or  riot  the 

fees  c jllectod  Is  to  pay  the  salary  of  his  two  (2) 

L-e  uty  clerks. 

.dviee  as  as  soon  as  you  can,  by  your  \rltten 
opinion,  the  construction  of  the  Laws  of  1933,  with 
referenoe  to  the  Circuit  Cltr  ’eselary  ant  cow  .aid, 
anJ  th*  l-e:>uty  Circuit  Clerk’s  salary,  and  how  end 
from  w^nt  funds  they  ere  taid.” 

The  questions  ^alsed  in  your  letter  have,  we  believe 
been  slavered  by  a ruling  of  t is  spartaa:.  ecteo  t j on. 

Rirt  . rryant,  Clerk  of  the  Circuit  Court  of  lteaklin  County, 
dated  eroh  7,  1934,  and  signed  by  Hoy  “c  lttrlok,  Attorney- 
General,  una  ruklia  latgan,  assistant  Attorn  neral, 
copy  of  which  is  enclosed.  In  such  ruling  you  will  observe 
that  it  Is  the  opinion  of  this  l epert.:.ent  that  the  number  of 
jty  Circuit  C 1 e r is  left  to  the  Judgment  of  too  County 

Court,  thi t the  ~ounty  Court  fire?  their  o on  enaatioo  ana  is 
liable  to  pay  the  su.s  rut  of  the  general  revenue  fund  of  the 
County,  but  that  the  .-2100  allowed  as  the  compensation  of  a 
Circuit  Clerk  ir.  a bounty  having  Between  CG,000  anu  70,0‘'>  in- 
habitants is  not  to  oo  paid  by  the  County  vdurt,  the  statute 
providing  tr.et  such  Circuit  wler<  3hall  retain  such  a-:*ount  out 
of  the  fees  collected  by  hits  in  his  official  capacity. 


Very  truly  yours, 


W lA.U  h.  X > 

resistant  Attorney-General 


R0?  p ITiC 

Attorney-General 


CIRCUIT  CLERKS  in  counties  having  population  between  70,000  and 

80,000  to  receive  43000.00  annually. 


i 


December  27,  1934, 


Mr.  Jeo.  K.  Masters 
Clerk,  Circuit  Court 
Jasper  County 
Carthage,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  your  letter  as  follows: 

"Page  369  of  the  1953  Laws  of  Missouri  re- 
peals Section  11786  of  the  Revised  Statutes 
of  Missouri  for  1929,  I,  as  Circuit  Clerk 
of  Jasper  County,  have  been  drawing  the 
salary  of  *3000 .00  per  year  under  that 
Statute  seotion  on  the  following  basis, 
to-wit:'in  which  circuit  court  is  held  in 
two  or  mare  places  in  said  County;1 
(Carthage  and  Joplin  in  Jasper  County). 

The  population  of  Jasper  County,  accord- 
ing to  the  decennial  census  is  73,810,  and 
never  has  reached  the  75,000  isark.  Section 
1,  1933  Missouri  Laws  allows  the  Clreult 
Clerk  of  Counties  of  75,000  and  less  than 
90,000  population  a salary  of  $4000.00. 

Jreene County  falls  in  this  class  and  has 
court  in  only  one  plaoe.  Jasper  County 
falls  oelow  the  75,000.00  but  has  court 
in  two  places,  necessitating  the  keeping 
of  two  offices.  Section  1,  pa _>e  575  says 
nothing  about  Court  in  two  places.  I am 
at  a loss  as  to  what  class  Jasper  County  is  in. 
Jusoer  County  with  Court  in  two  plaoes,  sure- 
ly would  not  fall  in  the  class  under  Section 
11786  on  page  369  of  Missouri  Laws  for  1955. * 


T e population  of  Jasper  County,  according  to  the  United 
States  Census  of  1930  is  73,810  inhabitants. — official  Lanual  of 
the  State  of  Missouri,  1933-34,  page  546. 
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Lave  of  Missouri.  1933.  page  369.  section  1,  In  part 
provides  as  follows: 

"That  sections  11736  — 11311  — are  hereby 
repealed  and  fire  new  sections  pertaining 
and  relating  to  the  same  subject  to  be 
known  as  Sections  11736  — 11811  --  be  and 
are  hereby  enacted  in  lieu  thereof,  to  read 
as  follows:  " 

section  11786,  R.  S.  Mo.  1929  (repealed)  had  this 
provision: 

"The  clerks  of  tne  circuit  courts  of  this 
state  shall  receive  for  their  services, 
annually,  the  following  sums:  « * * * e 
Provided  further,  the  provisions  of  this 
section  shall  not  apply  to  * * *,  or  to 
any  county  which  now  contains  or  may 
hereafter  contain  30.000  inhaoltants  and 
less  than  150,000  inhabitants,  in  which 
circuit  court  is  held  in  two  or  more  places 
in  said  county;  for  the  purpose  of  this 
section  the  population  of  any  county  shall 
be  determined  by  multiplying  by  five  the 
total  number  of  votes  east  in  such  county  at 
the  last  presidential  election  prior  to  the 
time  of  such  determination;" 

Section  lloll,  K.  S.  Mo.  1929  (repealed)  provided  in 
part  as  follows: 

"The  aggregate  amount  of  fees  that  any  clerk 
under  articles  2 and  3 of  this  chapter  shall 
be  allowed  to  retain  for  any  one  year's 
services  shall  not  in  any  case  exceed  the 
amount  hereinafter  set  out.  « * * Provided, 
however,  that  in  all  such  counties  having  a 
population  of  75.000  persons  and  less  than 
125,000  persons,  and  where  circuit  courts 
are  held  in  more  than  one  place,  the  clerk  of 
the  clrouit  court  * * * be  and  are  herebj 
permitted  to  retain  annually  the  stun  of 

4,  „ « 
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Section  1186b , R.  3.  Mo.  1929,  provides  in  part  as 

follows : 


"From  and  after  the  expiration  of  the 
term  of  office  of  the  present  incumbents, 
the  following  salaries  per  annum  shall  be 
paid  the  hereinafter  named  officers  of 
all  counties  in  this  state,  which  now 
contain  or  may  hereafter  contain  eighty 
thousand  inhabitants  and  less  than  one 
hundred  and  fifty  thousand  inhabitants, 
and  in  which  circuit  court  is  held  in 
two  or  more  places  in  said  county,  vis.: 

Clerk  of  circuit  court,  two  thousand 
dollars;  * * * " 

The  above  section  was  repealed  by  implication  by  Daws 
of  Missouri,  1933,  page  376,  Section  6.  Thus,  any  former 
statute  or  statutes  under  which  you  receive  compensation  as 
Circuit  Clerk  (Davis  v.  Jasper  County,  300  3,  V.  493)  were 
repealed  in  1933  by  the  Legislature.  Prior  to  repeal  of  the 
above  1929  statutes  in  1933  by  the  Legislature,  the  population 
of  Jasper  County  was  determined  by  the  multiplication  method 
and  when  that  fact  was  ascertained  the  other  statutes  determined 
the  amount  of  compensation,  however,  in  1933,  the  Legislature 
enacted  new  and  entirely  different  laws  pertaining  (1)  to  the 
method  of  computing  the  population,  and  (2)  a classification  as 
to  salaries  to  be  received  by  circuit  clerks  after  the  population 
was  determined.  The  population  after  the  present  terms  of  the 
circuit  clerks  expire  will  be  determined  by  the  decennial  census 
of  the  inlted  states. 

Section  11808,  Laws  of  Missouri,  1935,  page  570,  reads 
as  follows: 

"The  last  previous  decennial  census  of  the 
United  States  shall  be  the  basis  for 
determining  the  population  of  any  county 
in  this  state,  for  the  purpose  of  ascer- 
taining the  salary  of  any  county  officer 
for  any  year,  or  the  amount  of  fees  he 
may  retain,  or  the  amount  he  shall  be 
allowed  to  pay  for  doputies  or  assistants." 
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Section  11786,  Laws  of  Missouri , 1933,  pa ge  369,  provides 
in  part  as  follows: 

"The  aggregate  amount  of  fees  that  any  clerk 
of  the  Circuit  Court  under  Articles  2 and  3 
of  this  Chapter  shall  be  allowed  to  retain 
for  any  one  year's  service  shall  not  In  any 
case  exceed  the  amount  hereinafter  set  out. 

* e •;  in  counties  having  a population  of 
70,000  and  less  than  80,000  persons,  the 
sum  of  <3000.00;  * * *;  provided,  further, 
that  clerks  of  the  Circuit  Court  shall  be 
allowed  to  retain,  in  addition  to  the  fees 
allowed  under  this  section,  all  fees  earned 
by  them  in  cases  of  change  of  venue  from 
other  counties;  provided,  further,  that, 
until  the  expiration  of  their  present  terms 
of  office,  the  persons  holding  the  offices 
of  Circuit  Clerks  shall  be  paid  in  the  same 
manner  and  to  the  same  extent  as  now  pro- 
vided bj  law." 

Thus,  when  the  present  term  of  the  circuit  clerk  has 
expired,  new  seotlon  11786,  Laws  of  Missouri,  1933,  page  369, 
will  be  effective.  Your  county  has  a population,  according 
to  the  decennial  census,  between  70,000  and  80,000  persons, 
to-wlt,  73,810  inhabitants.  Hence,  the  annual  fees  that  may  be  re- 
tained by  the  circuit  clerk  tsking  office  in  1936  will  be 
£3000.00,  and  such  is  our  opinion. 

ffe  base  this  opinion  on  the  assumption  that  the  act  is 
constitutional.  If  you  are  dissatisfied  with  the  present  law, 
then  you  should  address  your  complaint  to  the  Legislature  as 
it  has  the  sole  power  to  remedy  same. 


Yours  very  truly. 


James  L.  HornBostel 
Assistant  ,ittt>  rney-General. 


APPROVED: 


ROY  Me  KIT  RICK 
Attorney-General . 


JLH  :E0 


£>t  ILDING  ALD  LOAL  CO^P  NI-JS:  Proceedings  for  merger  examined. 


February  6, 


xtonorab]  e Ira  a.  -cdrlde 

Superv'sor  xiulldlng  and  Loan  Companies 

Jafferson  City,  .ilssouri 


1954 


FI  LED 


n 


71 


/ 


Daar  .r.  4c  dr  Ida* 


he  ere  acknowledging  receipt  of  your  letter 
in  which  you  inquire  as  follows: 

"I  submit  to  you  herewith  all  papers 
In  connection  with  the  proposed  mer- 
ger  of  the  home  colliding  and  Loan 
Association  and  th9  donne  Terre  build- 
ing and  Loan  Association  of  bonne 
farro,  Missouri.  before  giving  our 
formal  approval,  however,  to  the  afore- 
said merger,  this  Is  to  ask  ; our 
opinion  as  to  whether  or  not  they  have 
correctly  compiled  with  all  of  the 
requirements  of  Lection  5611,  laws  of 
Missouri,  1931,  providing  for  such  a 
merger. 

For  our  Information  and  guidance,  I 
am  inclosing  the  notices  of  their 
stockholder’s  meeting,  certification 
of  the  results  of  that  meet Inf  and 
other  papers  In  connection  with  this 
matter.  as  scon  as  you  have  looked 
them  over,  I would  be  pleased  to  have 
you  return  them  to  us  for  our  files 
together  with  your  opinion.  n 


Lection  5611*  Laws  Missouri  1931,  at  page  157 
deals  with  the  merging  of  two  or  more  building  and  loan  eeroofta- 
tlons  and  provides  as  follows: 
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'nny  two  or  .to re  corporations , with  the 
approval  of  the  supervisor  of  building 
and  loan  associations  previously  had 
In  writing,  may  unite  and  become  In* 
corpora ted  In  one  body,  with  or  without 
any  dissolution  or  division  of  the  funds 
of  such  corporations,  or  any  or  either 
of  them,  or  any  such  corporation  may 
transfer  Its  engagements,  funds  and 
property  to  any  other  such  corporation 
upon  such  terms  as  may  Le  agreed  upon 
by  three-fourths  of  the  members  of  each 
of  such  . odles  present  at  the  meeting 
of  the  members  convened  for  that  purpose, 
by  notice  stating  the  object  of  the 
mooting,  sent  throu  h the  postoffice 
to  every  member,  and  by  a general  notice, 
appearing  dally  at  least  one  week,  or 
weekly  at  loaat  two  weeks.  In  some 
newspaper  published  at  the  place  of  the 
principal  business  of  the  corporation} 
but  no  such  transfer  shall  prejudice 
any  rlrht  of  any  creditor  of  any  such 
corporation  to  have  payment  of  his 
dabt  out  of  the  assets  and  property 
thereof,  nor  shall  any  creditor  be 
thereby  deprived  of  or  prejudiced  in 
any  right  of  aotlon  then  existing 
against  the  officers  or  directors  of 
raid  corporation  for  any  negleot  or 
misconduct." 


Under  the  provisions  of  the  above  section  a notice 
Is  required  to  be  mailed  to  every  member  of  the  two  building 
end  loan  companies  and  a general  notice,  appearing  dally  at 
least  one  week  or  weekly  at  loaat  two  weeks,  sliall  be  published 
In  some  newspaper  published  at  ths  place  of  the  principal  busi- 
ness of  the  corporation.  After  the  giving  of  that  notice  the 
corporations  may  morge  provided  that  the  terms  are  agreed  upon 
b three-fourths  of  the  members  of  each  corporation  present 
voting  for  the  merger. 

on  January  15,  1934,  the  Bonne  Terre  Building  and 
Loan  Association  voted  to  merge  with  the  none  ^uildln  and  Loan 
Association  of  Bonne  Terre,  by  a vote  of  365  In  favor  of  the 
merger,  as  against  none  opposed.  On  the  same  date  the  ome 
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buildln^  and  Loan  association  of  oonr.e  Terre  voted  to  merge 
with  the  don re  Terre  building  and  Loan  Association,!)?  a vote 
of  59  In  favor  of  the  merger,  as  against  none  opposed.  It 
appears  that  the  notice  of  the  stockholders'  meeting  of  the 
bonre  Terre  colliding  and  Loan  Association,  at  which  the  vote 
was  taken,  was  published  in  the  Star  News  Register,  a weekly 
newspaper  published  In  the  City  of  bonne  Terre  on  January  5 
and  January  12,  1.-34;  It  also  appears  that  the  no  Ice  of  the 
stockholders'  meetlnp  of  the  Home  building  and  Loan  Associa- 
tion of  bonne  Terre,  at  which  the  vote  to  merge  was  taken, 
was  pu  11 shed  In  the  Star  News  Register,  a weekly  newspaper 
published  In  the  City  of  conne  Terre  on  January  5 and  January 
12,  1934. 


*•  assume  from  the  letterheads  that  the  prin- 
cipal office  of  both  of  these  companies  is  In  oonne  Tarre, 
Missouri,  and  sines  the  newspaper  In  which  the  notices  were 
pulltshed  is  published  In  donre  Terre,  Missouri,  that  portion 
of  the  requirement  has  been  compiled  with. 

Lowevor , in  addition  to  the  notices  oubllshed 
in  the  newspaper  the  statute  expressly  requires  that  a notice 
statin/  the  object  of  (he  nee  tin  c be  sent  through  t.  e >bst- 
ol  1 ce  to  -?very  member.  The  f 1 le  which  you  inclosed  doea 
not  uiscToso  'hat  any  no  ice  was  ever  nailed  to  the  members 
of  these  bulldln  • and  loan  companies.  If  the  notices  were 
not  In  fact  mailed  to  eaeh  member  as  required  by  the  statute, 
then  the  merger  Is  not  legal.  However,  If  the  notices 
were  mailed  then  you  should  require  proof  ol’  that  fact  from 
each  company  before  approving  the  merger. 


Vary  truly  yours. 


FRANK  w.  H YS 
Assistant  / ttorney  Joneral  , 


APPHOV  .D: 


hcA  McKiTihidR — 

Attorney  General. 
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BUILDiiiG  AND  LOAN  May  beoome  Federal  Savings  ana /Loan  Assool  ±cns 
ASSOCIATION:  only  by  ceasing  to  do  business?  and  volunta.  #ly 

transferring  its  assets  by  two-thirds  of  stock- 
holders ' yote. 


March  17, 


Hon.  Ira  A.  UoBrlde,  Supervisor 
Building  ana  Loan  Supervision 
of  Missouri 

Jefferson  City,  Missouri 


1934. 


FI  LED 

/ 


Dear  Mr.  Lcnride: 


This  is  to  acknowledge  your  letter 

as  follows: 


"Inolosed  is  a letter  froia  Mr. 

£.  9.  Tesdell,  General  Counsel 
of  the  Federal  Home  Loan  Dank 
of  Ues  Molnec,  Des  Moines,  Iowa, 
raising  the  question  as  to  w .ether 
or  not  the  laws  of  Missouri  au- 
tnoriz: 8 a Missouri  building  and 
loan  association  chartered  under 
the  laws  of  this  state  to  change 
from  a state  charter  to  a federal 
oharter. 

"Furthermore,  Mr.  Tesdell  raises 
the  question  that  if  the  Missouri 
statutes  make  prevision  for  such 
a change,  what  are  the  neoessary 
steps  for  one  of  our  Missouri  as- 
sociations to  take  in  order  to  be- 
come a federal  building  and  loan 
association  under  the  Federal  Home 
Loan  Brnk  Act  copy  of  which  I am 
inoloaing.  Tour  opinion  on  the 
points  raised  in  Mr.  Tesdell *s 
letter  relative  to  this  matter  will 
be  appreciated  by  this  department.” 


I. 


A building  and  loan  association  "is  purely  a creation 


Hon.  Ira  A.  McBride 
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of  the  statutes,  having  only  such  powers  as  the 
statutes  give  and  such  as  are  necessarily  Implied,*1 
Appeal  of  Powell  and  Doyle.  93  Mo.  A.  396,  l.o.  300. 


3ection  5593,  Laws  of  Mo.  1933,  page  183 

provides: 


“Any  corporation  heretofore 
organized  or  now  existing 
under  the  laws  of  this  state 
relating  to  * mutual  saving 
fund,  building  and  loan  as- 
sociations* ana  any  corpora- 
tion organized  in  pursuance 
of  the  provisions  of  this  ar- 
ticle shall  have  all  the  powers 
provided  for  in  this  article, 
and  the  object  of  such  corporation 
shall  be  the  accumulation  of  a 
capital  in  money,  to  be  derived 
from  payments  by  its  members  in 
periodical  installments  or  other- 
wise, at  such  time  and  in  such 
manner  as  shall  be  provided  in 
the  by-laws,  and  from  the  profits 
and  accumulation  arising  from  the 
investment  of  such  payments.* 


Section  5585,  Laws  of  Mo.  1981,  page  144, 
provides  in  part  the  following: 

NAny  number  of  persons,  not  less 
than  twenty-five,  who  axe  residents 
of  thi?  stale.  and  who  eKeil  iiave 
associated  themselves  together  by 
an  agreement  in  writing,  such  as  is 
hereinafter  desoriued,  * * * * 
shall  become  a corporation  on  com- 
ply lxy~‘r;7ith  tKe  provisions  of  this 
article,  --nd  -hall  remain  a corporation. 
v/it'h  all  powers  and  "privileges,  and 
subjeot  to  all  the  duties,  limitations 
and  restrictions,  conferred  by  general 
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lavs  upon  corporations,  except  as 
hereinafter  otherwise  provided. 


ieotion  5633,  Laws  of  Ko.  1931,  page  160, 

provides: 


"It  shall  be  the  duty  of  the  super* 
visor  of  building  and  loan  associa- 
tions of  the  state  of  Missouri  to 
administer  and  enforce  the  provisions 
of  this  article.” 


Seotlon  5579,  Laws  of  Mo.  1931,  page  143, 

provides: 


"The  state  bureau  of  building  and 
loan  supervision  and  the  supervisor 
of  building  and  loan  associations 
shall  have  charge  of  the  execution 
of  the  lavs  relating  to  mutual  savings 
fund,  building  and  loan  associations 


from  the  above.  It  Is  to  be  observed  that  the 
regulation  of  building  and  loan  associations  is  clearly 
defined  by  the  Legislature,  such  being  the  exercise  of  a 
polioe  power.  The  supervisor  Is  called  upon  to  eaecute 
the  lave  relating  to  building  and  loan  associations. 

Among  other  powers  conferred  upon  him  Is  that  of  exaaln- 
lng  into  the  affairs  of  associations  under  his  oustody 
to  the  end  that  he  may  "correct  any  illegal  practices." 
(Section  5636.  Lave  of  Mo.  1931,  page  16  . And  failure 

of  an  association  to  deaiet  "Illegal  praotloee"  vaxcvr 
notice)  gives  the  supervisor  the  right  to  seise,  re* 
organise  or  liquidate  it.  A statutory  recsivsrshlp 
and/or  liquidation  la  provldsd.  Foreign  corporations  are 
likewise  subjected  to  his  supervision  but  in  a limited 
degree  (Lavs  of  Mo.  1931.  pages  168,  160).  Thus  the  ob- 
ject of  regulating  building  and  loan  associations  is  to 
promote  the  general  welfare  of  the  people,  such  associa- 
tions being  quasi-public. 


Seotlon  5611,  Lavs  of  Mo.  1931,  page  157  pro- 
vides as  follows: 
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"Any  tvo  or  more  corporations, 
with  the  approval  o f the  super- 
visor of  building  and  loan  asso- 
ciations previously  had  in  writing, 
may  unite  and  become  incorporate*, 
in  one  body,  with  or  without  any 
dissolution  or  division  of  the  funds 
of  such  corporations,  or  any  or 
either  of  them,  or  any  such  corpora- 
tion may  transfer  its  engagements, 
funds  and  property  to  any  other  such 
corporation  upon  such  terras  as  may 
be  agreed' upon  by  three-fourths  of 
the  members  of  eaoh  of  such  bodies 
present  at  the  meeting  of  the  mem- 
bers oonvened  for  that  purpose,  by 
notice  stating  the  object  of  the 
meeting,  sent  through  the  postoffioe 
to  every  member,  and  by  a general 
notice,  appearing  daily  at  least 
one  week,  or  weekly  at  least  two 
weeks,  in  some  newspaper  published 
at  the  place  of  the  principal  bual- 
neas  of  the  corporation;  but  no  such 
transfer  shall  prejudice  any  right 
of  any  creditor  of  any  suoh  corpora- 
tion to  have  payment  of  his  debt 
out  of  the  assets  and  property  there- 
of, nor  shall  any  creditor  be  there- 
by deprived  of  or  prejudiced  in  any 
right  of  aotlon  then  existing  against 
the  offloers  or  directors  of  said 
corporation  for  any  negleot  or  mis- 
conduct. " 


From  the  above  and  foregoing,  it  is  our  opinion 
tnat  only  "mutual  saving  fund,  building  and  loan  associa- 
tions and  any  corporation  organized  in  pursuance  of  the 
provisions  of  this  article"  are  intended  by  the  Legislature 
to  be  the  only  such  corporations  that  might  merge  and  take 
advantage  of  Section  5611.  supra.  Thus  it  beoomes  necessary 
to  determine  if  a "Federal  Savings  and  Loan  Association" 
is  a "’mutual  saving  fund,  building  and  loan  associations’ 
and  a corporation  organized  in  pursuance  of  the  provisions 
of  this  article",  contemplated  by  Seotlon  5611,  sunra, 
to  be  merged  with  a State  (domestic)  building  and  loan 
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association,  so  that  the  State  cnarter  is  abrogated. 


IX. 


Section  5 of  the  Hone  Owners'  Loan  Act  of 
1933,  in  part  provide e ae  follows: 


"(a)  In  order  to  provide  looal  mutual 
thrift  institutions  in  which  peo- 
ple may  invest  their  funds  and  in 
order  to  provide  for  the  financ- 
ing of  home 8,  the  Board  is  authorized, 
under  euoh  rules  and  regulations 
as  it  may  prescribe,  to  provide  for 
the  organisation,  incorporation, 
examination,  operation,  and  regulation 
of  associations  to  be  known  as  'Feder- 
al Savings  and  Loan  Associations', 
and  to  issue  charters  therefor,  giv- 
ing primary  consideration  to  the  best 
practices  of  looal  mutual  thrift 
and  home- financing  institutions  in 
the  United  States. 


"(d)  The  Board  shall  have  full  power  to 

provide  in  the  rules  and  regulations 
herein  authorised  for  the  reorganisa- 
tion, consolidation,  msrger,  or 
liquidation  of  such  associations,  in- 
cluding the  power  to  appoint  a con- 
servator or  a reoelver  to  take  charge 
of  the  affairs  of  any  such  association, 
and  to  require  an  equitable  readjustment 
of  the  capital  structure  of  the  same; 
and  to  release  any  euoh  association  from 
such  control  and  permit  its  further 
operation. 


"(f)  Saoh  suoh  association,  upon  its  in- 
corporation, shall  become  automatically 
a member  of  the  Federal  Home  Loan  Bank 
of  the  district  in  whloh  it  is  located 
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or  if  oonvenlenoe  shall  require 
and  the  Board  approve,  shall  be- 
come a meaber  of  a Federal  Hoae 
Loan  Bank  of  an  adjoining  district. 
Juch  associations  shall  qualify  for 
such  membership  in  the  wanner  pro- 
vided in  the  Federal  Home  Loan  Bank 
Act  with  respect  to  other  nembers.  " 


Without  deoiding  the  question  as  to  whether 
a "Federal  Savings  and  Loan  Association  "is  a foreign 
or  domestic  corporation  (or  neither  of  each)  it  suf- 
fices to  say  that  suoh  associations  are  not  supervised 
or  within  the  jurisdiction  of  the  supervisor,  to-wit: 

••  * the  Board  is  authorised,  under 
such  rules  and  regulations  as  it 
may  prescribe,  to  provide  for  the 
organisation,  incorporation,  examina- 
tion, operation,  and  regulation  of 
associations  to  be  known  aa  * * * *, 
and  to  issue  charters  therefor  • • ." 


It  is  our  opinion  that  a building  and  loan  as- 
sociation may  not  merge  with  a Federal  Savings  and  Loan 
Association  under  and  by  virtue  of  Seotion  5611,  Lavs 

of  Ho.  1931. 


III. 


Section  5636,  Laws  of  Ho.  1931,  page  163,  pro- 
vides in  part  the  following* 

"Ho  association  shall  cease  to  do 
business  or  attes^t  to  make  a volun- 
tary assignment  of  its  assets  or  in 
any  other  manner  to  liquidate  its 
affairs  prior  to  the  maturity  of 
all  of  its  stock,  except  with  the 
consent  of  two-thirds  of  its  stock- 
holders and  the  approval  of  the  super- 
vision of  building  and  loan  associa- 
tion.   
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If  an  association,  now  supervised  and  deriving 
its  right  and  enjoyment  to  do  business  uy  the  laws  of 
this  3tste,  atterats  to  change  its  character  to  the  end 
that  it  would  cease  to  be  under  the  jurisdiction  of  the 
State  Bureau  of  Building  and  Loan  Supervision,  and/or 
law*  of  Missouri,  then  it  would  amount  to  "ceasing  to 
do  business".  If  suoh  domestic  building  and  loan  asso- 
ciation desires  to  quit  business  or  make  a voluntary 
assignment  of  its  assets,  it  may  do  so  upon  consent  of 
two- thirds  of  its  stockholders,  and  approval  of  the 
supervisor. 


It  is  our  opinion  that  a building  and  loan 
association  may  make  a voluntary  assignment  of  its  as- 
sets to  a Federal  Savings  and  Loan  Association  prior 
to  the  maturity  of  all  of  its  stock  when  it  obtains  the 
oonsent  of  two- thirds  of  its  stockholders  and  the  ap- 
proval of  the  Supervisor  of  Building  and  Loan  Associations. 


In  this  connection  we  quote  from  Tol,  9,  Oorous 
Juris,  page  997,  Artiole  149: 

or  an  agreement  whereby 
one  purchases  the  assets  or  assumes 
the  business  of  another,  is  not  un- 
lawful, and  may  be  attacked  only  by 
the  stockholders  of  the  association 
whloh  is  being  absorbed,  the  courts 
will  not  allow  the  rights  of  stock- 
holders. either  individually  or  col- 
lectively, to  be  prejudiced  thereby; 
and  where  the  purchasing  association 
acta  in  such  an  arbitrary  and  un- 
authorised manner  that  the  absorbed 
association  becomes  insolvent,  equity 
will  set  aside  the  transaction  and  ap- 
point a receiver  on  behalf  of  the  minori- 
ty stockholders  of  the  association  eo 
absorbed." 


Yours  very  truly. 


API' ROVED: 


JaHI'3  L.  HUlb&'STjh. 

rot  MokifT  i**K A«el.tant  Attora.y-o.neK4. 

Attorney-General . 


jlh/afj 

GO  - Hon.  E.3.  Tesdell , _General_Counsel , 


sunuu us : under  section  yobi , Lews  of  lliseourili  350, 

SCaC-OL  DISTRICTS :-wnich  amended  same  section  of  tne  Rev  i Statutes 
~ — ' \ of  Missouri  1929,  the  school  distric  / be  dis- 

solved by  a vote  of  two-thirds  of  ttu  ~-sident 
voters  and  taxpayers  who  are  present  a.nd  voting 
for  dissolution. 


\ 


March  23,  1934. 


Mr.  Sam  I*.  McKay, 
Attorney  at  Law, 

De  8oto,  yi'-souri. 

Dear  Sir: 


Ve  are  acknowledging  receipt  of  vour 
wnich  you  inouire  as  follows: 


FILED 


letter  in 


"I  hare  another  legal  tangle,  on  which  it 
has  been  requested  that  ™e  secure  your 
opinion.  It  is  a school  fight. 


Consolidated  District  Ho.  1,  of  Jefferson 
County,  was  organized  several  years  ago. 
These  people  hare  been  to  the  Sunreme 
Court  on  two  or  three  occasions  on  diff- 
erent phases  of  the  situation.  There  has 
been  a sharp  division  between  those  in 
favor  of  the  Consolidated  District  and  a 
High  School,  and  those  who  were  eoposed 
to  it.  Last  week,  there  wee  an  election 
held  pursuant  to  proper  notices  on  the 
question  of  disorganizing  the  Consolidated 
District.  Those  favoring  this  dissolution 
received  more  than  two-thirde  of  the  votes 
cast  at  the  election. 

Section  9331,  Article  4,  Chanter  57,  R.  9. 
1939,  wa*  repealed  by  the  Legislature  of 
1931,  and  the  Legielature  re-enacted  a new 
section  known  as  9331,  which  is  identical 
with  the  old  section,  except  the  words 
•present  and  voting.  1 

The  State  Superintendent  of  Schools  issued 
a Revised  School  Law  in  1931,  in  which  there 
apoears , under  the  new  section,  certain 
citations.  These  cases,  of  course,  were 
prior  to  1931. 

The  Directors  who  favor  the  continuation  of 
the  Consolidated  District  hove  taken  the 
position  that  that  is  the  interpretation 
of  the  -'resent  law,  which  required  a two- 
third  majority  of  all  the  resident  voters 
of  the  District.  However,  I do  not  taie 
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that  view,  and  they  have  asked  me  to  secure 
an  opinion  from  you  as  to  what  effect  the 
words  ’present  and  voting*  will  have  on  the 
internretat ion  of  this  question  by  the  Courts. 

I have  advised  the  Directors  that  the  vote 
dissolved  the  Consolidated  District,  but  they 
prefer  to  have  an  opinion  from  y^u,  and  I 
will  appreciate  it  if  you  will  get  us  this 
information  as  soon  as  possible,  as  the 
Directors  of  the  Consolidated  District  are 
posting  notices  for  election  of  Directors, 
and  there  are  notices  being  posted  in  the 
old  school  districts  from  which  the  consoli- 
dated was  taken  and  organized,  to  vote  for 
directors  in  the  common  school  district." 

In  order  that  we  may  clear  up  this  controversy  and 
avoid  further  difficulty  to  the  distriot,  we  shall  attempt  to 
discuss  the  law  as  it  was  before  the  amendment  of  1931,  as 
well  as  after  the  amendment.  Section  9331,  R.  S.  Mo.  1929, 
provides  as  follows: 

"Any  town,  city  or  consolidated  school  dis- 
trict heretofore  organized  under  the  laws 
of  this  state,  or  which  may  be  hereafter 
organized,  shall  be  privileged  to  disorgan- 
ize or  abolish  such  organization  by  a vote 
of  the  resident  voters  and  taxpayers  of  such 
school  district,  first  giving  fifteen  days 
notice,  which  notice  shall  be  signed  by 
at  least  ten  qualified  resident  voters  and 
taxpayers  of  such  town,  city  or  consolidated 
school  district;  and  there  shall  be  five 
notices  put  up  in  five  nubile  places  in  said 
school  district.  Such  notices  shall  recite 
therein  that  there  will  be  a public  meeting 
of  the  resident  voters  and  taxpayers  of  said 
school  district  at  the  schoolhouse  in  said 
school  district,  and  at  said  meeting,  If 
two-thirds  of  the  resident  voters  and  tax- 
payers of  such  school  district  shall  vote 
to  dissolve  any  such  town,  city  or  consoli- 
dated school  district,  then  from  and  after 
that  date  the  said  town,  city  or  consolida- 
ted school  district  shall  be  dissolved,  and 
the  same  territory  included  in  said  school 
district  nay  be  organized  into  a common 
school  district  under  article  3 of  this 
chapter. " 

In  the  foregoing  section  it  is  specifically  provided 
that^if  two-thirds  of  the  resident  voters  and  taxpayers  of  such 
school  district  shall  vote  to  diesolvd^'TOwn,  city  or  consolidated 
school  district,"  then  the  district  shall  be  dissolved.  In 
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State  v.  Sheridan  Consolidated  School  District  No.  1,  274  S.  W. 
1073,  the  Supreme  Court  held  that,  under  Section  11243,  R.  S. 
Mo.  1919,  which  was  Section  9331,  R.  3.  Mo.  1929,  a vote  of 
two-thirds  of  the  resident  voters  and  taxpayers  of  the  district 
was  necessary  to  dissolve  it.  The  Court  says  at  page  1075: 

"The  foregoing  analysis  of  section  9772, 

R.  9.  1899,  applies  directly  and  author- 
itatively to  section  11243,  R.  S.  1919. 

The  last  named  section,  after  reciting  the 
conditions  precedent  to  the  holding  of 
the  meeting,  continues,  saying:  'And 
at  said  meeting  if  two- thirds  of  the 
resident  voters  and  taxpayers  of  suoh 
school  district  shall  vote  to  dissolve,' 
etc.  The  phrase,  'at  suoh  meeting, ' 

refers  to  the  'time  and  place,  when  and 
where , the  fact  whether  or  not ' two- 
t irds  of  the  resident  voters  and  tax- 
payers of  such  8 c'n oo  1 district  shall 
vote  to  dissolve.  If  the  phrase  'at 
said  meeting'  were  transposed,  so  that 
the  reading  would  have  been  *if  two- 
thirds  of  the  resident  voters  and  taxpayers 
of  such  school  district  at  said  meeting 
shall  vote  to  dissolve,*  then,  it  would 
be  plain  that  a majority  of  two- thirds 
of  only  those  voting  at  the  meeting  was 
required;  but,  as  the  sentence  is  framed, 
it  plainly  means  that  at  said  meeting 
it  is  necessary  that  two- thirds  of  the 
resident  voters  and  taxnayers — that  is, 
two-thirds  of  the  total  number  of  resi- 
dent voters  and  taxpayers  of  the  district- 
must  vote  to  dissolve  in  order  that  the 
disorganization  of  the  district  may  be 
effected. 

The  cases  cited  under  this  point,  we 
think,  have  no  persuasive  effect,  because, 
first,  section  11242  is  not  ambiguous; 
and  again,  being  clear  in  its  requirement, 
the  question  of  whether  it  leads  to 
oppressive  or  inconvenienfce  results  is 
one  to  be  considered  by  the  Legislature 
and  not  by  the  courts." 

It  will  be  noticed  that  the  Supreme  Court  construed 
the  statute  as  it  was  written  and  declared  it  unambiguous. 

The  Court  also  stated  that  whether  or  not  such  a construction 
of  the  plain  terras  of  the  statute  would  be  oppressive  and  in- 
convenient was  a question  for  the  Legislature  to  determine. 

It  is  apparent  that  the  Legislature  thought  that  the  statute, 
as  then  written  and  construed  by  the  Supreme  Court,  was  dot  a 
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good  law,  for  in  1931  the  Legislature,  in  Laws  of  1931,  page 
350,  amended  Section  9331,  R.  S.  L'o.  1939.  An  examination  of 
the  amended  section  discloses  that  the  only  change  made  was 
to  insert  the  words  "present  and  voting."  Such  was  the  only 
ouroose  of  the  Legislature  as  is  indicated  by  the  enacting 
clause  and  section,  which  reads  as  follows: 

"That  section  9331  of  article  4,  chapter  57, 
Revised  Statutes  of  Missouri,  1939,  rela- 
ting to  consolidated  school  districts — how 
disorganized , be  and  the  same  is  hereby 
amended  by  inserting  the  words  ‘present  and 
voting,'  between  the  words  'district'  and 
•shall'  in  line  32,  so  that  said  section 
when  so  amended  shall  read  as  follows: 

Any  town,  city  or  consolidated  school  dis- 
trict heretofore  organized  under  the  laws 
of  this  state,  or  which  may  hereafter  be 
organized,  shall  be  privileged  to  disorgan- 
ize or  abolish  such  organization  by  a vote 
of  the  resident  voters  and  taxpayers  of  such 
school  disttict,  first  giving  fifteen  days' 
notice,  which  notice  shall  be  signed  by  at 
Hast  ten  qualified  resident  voters  and  tax- 
payers of  such  town,  city  or  consolidated 
school  district;  and  there  shall  be  five 
notices  put  up  in  five  niblic  places  in  said 
school  district.  Such  notices  sHall  recite 
therein  that  there  will  be  a public  meeting 
of  the  resident  voters  and  taxpayers  of  said 
echo  1 district  at  the  schoolhouse  in  said 
scho:l  district  and  at  said  meeting,  if  two- 
thirds  of  the  resident  voters  and  taxpayers 
of  such  school  district  present  and  voting, 
shall  vote  to  dissolve  such  town,  city  art 
consolidated  school  district,  then  from  and 
after  that  date  the  said  town,  city  or  con- 
solidated school  district  shall  be  dissolved, 
and  the  same  territory  included  in  said  soho^l 
district  may  be  organized  into  a common  school 
distriot  under  article  3 of  this  ohanter." 

There  can  be  no  doubt  that  after  the  Laws  of  1931 
^ent  into  effect  that  it  is  no  longer  necessary, to  dissolve 
a consolidated  district,  to  have  a two-thirds  vote  of  the 
resident  voters  and  taxpayers,  but  it  is  only  necessary  to 
have  the  votes  of  two-thirds  of  the  resident  voters  and  tax- 
payers present  and  voting.  As  the  statute  now  stands  a 
person  must  be  a resident  voter  and  taxpayer  in  the  district 
in  order  to  be  qualified  to  vote,  but  a vote  of  two-thirds 
of  such  qualified  voters  present  and  voting  is  now  sufficient 
to  dissolve  the  district. 
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You  state  in  your  inquiry  thataIn  election  duly  held 
more  than  two- thirds  of  the  votes  cast  at  the  election  were  in 
favor  of  the  dissolution  of  the  district.  Under  the  statute 
now  in  force,  the  district  was  legally  dissolved  as  of  the 
date  of  the  election,  although  two- thirds  of  the  resident  voters 
and  taxpayers  might  not  have  cast  their  ballots  at  the  election. 
Since  the  district  has  been  legally  dissolved,  the  consolidated 
district  would  have  no  standing  and  have  no  right  to  elect 
directors. 


It  is  therefore  the  opinion  of  this  Department  that 
while  prior  to  the  amendment  of  1931,  both  by  statute  and 
judicial  construction,  it  was  necessary,  in  the  dissolution 
of  a school  district,  that  two- thirds  of  the  resident  voters 
and  taxpayers  should  vote  in  favor  of  euch  proposition,  yet 
the  amendment  of  1931  was  made  for  the  very  ptrrpose  of 
changing  this  requirement , and  since  the  effective  date  of 
that  amendment  the  district  may  be  dissolved  by  a vote  of 
two-thirds  of  the  resident  voters  and  taxpayers  of  such 
district  who  are  present  and  voting  in  favor  of  the  dissolu- 
tion. In  other  words,  it  i3  no  longer  necessary, to  dissolve 
a district,  that  a vote  of  two-thirds  of  the  resident  voters 
and  taxpayers  be  in  favor  of  the  dissolution. 

We,  therefore,  conclude,  upon  the  facts  stated  in 
your  inquiry,  that  consolidated  district  No.  1 has  been  legally 
dissolved  under  the  law  as  it  now  is,  and  that  such  district 
is  no  longer  a legal  entity. 


Very  truly  yours, 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 
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GOLD:  Mineral  rights  under  private  property  belong  to  the  owner 

of  the  land. 


V ' 


April  11,  1934. 


Honorable  A.  L.  McCawley 
Member,  House  Representatives 
Cathhage,  Missouri 

Dear  Sir: 


FILED! 


/ 


W#  hereby  acknowledge  a request  for  an  opinion  dated 
March  6,  1934,  which  is  as  follows: 

"In  asking  you  for  an  opinion  as  to  whether 
the  State  or  the  Individual  has  title  to  gold 
that  may  be  found  on  an  individual's  land, 
that  is,  gold  in  its  virgin  state  under  ground 
as  other  minerals,  I am  fearful  that  the 
ouestion  is  not  one  on  which  an  humble  member 
of  the  legislature  would  have  the  right  to 
ask  for  the  opinion  of  your  department*  In 
fact,  I am  not  certain  whether  an  individual 
member  of  the  General  Assembly  has  the  right 
to  request  your  opinion  on  any  subject.  X 
think  perhaps  it  would  be  more  regular  if  the 
request  should  come  in  the  form  of  a resolu- 
tion from  the  house  of  which  the  legislator 
i 3 a member* 

"However,  I am  pressed  for  an  answer  to  the 
above  question* 

"I  am  standing  on  the  proposition  that  the 
owner  in  fee  simple  of  land  in  Missouri  is 
the  owner  of  all  mineral  Including  gold, 
silver,  platinum,  etc.  that  is  found  on  his 
land. 

"In  opposition  to  this  view  it  is  contended 
that  gold  found  on  a farmer's  land  in  Missouri 
belongs  to  the  State.  My  antagonist  is  stand- 
ing on  the  proposition  laid  down  in  Cooley's 
Blackstone,  page  395,  Volume  1* 

"If  not  improper  for  you  to  do  so,  I will  ap- 
preciate an  opinion  from  your  department  as  to 
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whether  the  land  owner,  or  the  9tate,  own* 

▼lrgin  gold  which  nay  be  found  on  his  land 
In  Missouri  • 

"It  Is  contended  that  Missouri  being  under 
the  common  law  except  otherwise  provided  by 
statute,  and  Gold  at  common  law  being  clas- 
sified as  Royal  metal,  and  one  of  the  King's 
prerogatives,  therefore  belongs  to  the  9tate. 

"It  has  also  been  suggested  that  In  those 
states  where  gold  mining  has  been  comser- 
clally  profitable,  the  legislators  have  by 
appropriate  enactment,  provided  that  the 
ownership  of  fold  found  on  ones  land  belongs 
to  the  land  owner,  and  hot  to  the  8tate. 

"In  Missouri  of  course  we  have  not  as  yet 
engaged  commercially  in  the  mining  of  gold 
though  gold  in  small  quantities  have  been 
found  here  and  there,  and  It  might  be  that 
the  lew  Deal  will  reveal  deposits  of  gold 
In  Missouri  hitherto  undreamed  of." 

Cooley's  Blacksfctne,  Vol.  1,  4th  Edition,  Section  IS, 
page  294,  provides  as  follows! 

•A  twelfth  branch  of  the  royal  revenue,  the 
right  to  mines,  has  its  original  from  the 
king' 8 prerogative  of  coinage.  In  order  to 
supply  him  with  materials;  and  therefore 
those  mines  which  are  properly  royal,  and  to 
which  the  king  Is  entitled  -hen  found,  are 
only  those  of  silver  and  gold.  (£)  ay  the  old 
common  law,  if  gold  or  silver  be  found  in 
mines  of  base  metal,  according  to  the  opin- 
ion of  some,  the  whole  was  a royal  mine,  and 
belonged  to  the  king;  though  others  held  that 
It  only  did  so,  if  the  quantity  of  gold  or 
silver  wasYgreater  value  than  the  quantity 
of  base  metal,  (u)  But  now  by  the  statutes 
1 V.  and  M.  st . 1,  c.  30,  and  5 V.  and  M., 
o.  6,  this  difference  Is  made  Immaterial; 
it  being  enacted,  that  no  mines  of  copper, 
tin.  Iron,  or  lead,  shall  be  1 oked  upon  as 
royal  mines,  notwithstanding  gold  or  silver 
may  be  extracted  from  them  In  any  quantities; 
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but  the  kln^,  (or  •persons  claiming  royal  /*r.Qe\ 
mines  under  his  authority,)  may  hare  the  ' 
ore,  other  than  tin-ore  In  the  oountler  of 
Devon  and  Cornwall,  paying;  for  the  same  a 
price  stated  in  the  aot.  This  was  an  ex- 
tremely reasonable  lav;  for  now  private 
owners  are  not  discouraged  from  working  mines, 
through  a fear  that  they  may  be  claimed  as 
royal  ones;  neither  does  the  king  depart 
from  the  just  rights  of  his  revenue,  since 
he  may  have  all  the  precious  metal  contained 
in  the  ord,  paying  no  more  for  it  than  the 
value  of  the  base  metal  which  it  is  supposed 
to  be;  to  which  base  metal  the  land-owner  is 
by  re* son  and  law  entitled.* 

On  the  otherhand  the  teflt  writers  of  recent  date  are 
not  in  accord  with  Blacks tone,  and  la  Balsh,The  haw  of  Property, 
second  edition,  page  36,  9ectlon  24,  I find  the  law  stated  thus: 

•Under  the  common  law  of  England,  all  mines 
of  gold  and  silver  belonged  to  the  King, 
not  as  an  incident  of  sovereignty,  but  by 
virtue  of  the  royal  prerogative.  The  right 
to  these  mines  was  part  of  the  orown,e 
*regallan  rights'  and  was  based  upon  the  sup- 
posed necessity  of  owning  and  controlling  then 
in  order  to  provide  and  issue  currency  for 
purposes  of  trade,  and  to  supply  means  for  the 
defense  of  the  kingdom.  The  oeown  could  grant 
the  mines  with  the  land,  in  which  case  the 
grantee  beoame  sole  owner  of  the  mines  with 
the  land,  exactly  as  in  the  case  of  mines  of 
any  other  kind.  As  a matter  of  fact, the  crown 
did  grant  'all  mines'  and  therefore  mines  of 
gold  and  silver  in  the  lands  Included  in  the 
charters  under  which  the  American  colonies 
were  settled.  It  follows,  therefore,  that 
where  such  mines  are  now  the  property  of  any 
state,  or  of  the  United  States,  they  are  held 
by  the  state  or  nation  as  proprietary  owner, 
exactly  as  where  they  are  the  property  of  a 
private  individual.  Therefore,  where  title 
to  property  has  been  acquired  by  private  in- 
dividuals thnougfc  grant  or  patent  from  the 
8 tats  or  nation  under  lavs  regulating  the 
settling  of  land  or  otherwise,  if  the  grant  or 
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patent  be  without  reservation,  they  take 
nines  of  gold  or  silver  with  the  land  as 
part  of  it;  and  it  nay  be  taken  as  gen- 
erally true  that  in  the  different  states 
as  well  as  under  patents  from  the  United 
States, private  ownership  of  land  carries 
with  It  ownership  of  the  gold  and  silver 
mines  therein,  except  where  such  nines 
have  been  expressly  reserved.  After  the 
crown  had  granted  away  the  gold  and  sil- 
ver nines  in  the  lands  covered  by  the 
Colonial  Charters  it  no  longer  had  any 
right  to  suoh  nines,  to  which  the  state 
or  nation  could  succeed  on  their  separation 
from  England.  Certainly  the  ownership  of 
these  mines  is  not  an  incident  of  sover- 
eignty, since  they  could  be  transferred  by 
the  crown  at  pleasure,  and  therefore  the 
states  and  the  nation  did  not  succeed  to 
then  by  virtue  of  sovereignty.  In  Mew 
York,  gold  and  silver  nines  have  been  re- 
served in  all  grants  by  the  state,  and 
hy  statute  it  is  expressly  asserted  that 
the  state  by  virtue  of  its  sovereignty  is 
owner  of all  such  mines.  In  other  states, 
and  in  public  territory  of  the  United 
States,  it  is  generally  held  that  private 
ownership  of  the  land  oarrles  with  it  title 
to  gold  and  silver  mines  therein  unless  they 
are  expressly  reserved  to  the  state.* 

Corpus  Juris,  Vol.  40,  page  756,  Section  114,provid 
as  follows: 

• Ac cording  to  the  common  law  of  England, 
mines  of  gold  and  silver,  although  on  pri- 
vate property,  were  the  exclusive  property 
of  the  crown,  by  virtue  of  the  royal  pre- 
rogative, and  did  not  pass  in  a grant  by 
the  king  under  a general  designation  of  lands 
or  mines;  and  if  netallif eroue  ores  contained 
gold  or  silver  to  such  an  extent  as  to  bs 
worth  extracting,  but  the  ores  could  not  bs 
obtained  without  interfering  with  the  gold 
or  silver,  the  whole  of  suoh  ores  belonged 
to  the  orown,  end,  except  as  limited  by 
statute  the  crown  had  the  right  to  work  not 
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only  gold  and  silver  mines,  but  also  all 
mines  containing  gold  or  silver  worth  ex- 
tracting. The  crown* 8 ownership  also  ex- 
tends to  other  mines  and  minerals  in 
public  reserves,  other  public  lands,  and 
the  beds  of  rivers.  But  where  minerals 
in  which  there  is  no  gold  or  silver  are 
in  private  lands,  they  belong  to  the  owner 
of  the  land,  unless  they  were  reserved  in 
a grant  of  the  land  by  the  crown." 

Corpus  Juris,  Tol  40,  page  358,  Section  115,  provides 
as  follows: 


"In  the  United  States  title  to,  and  right 
fef  control  and  disposition  of,  minerals  in 
public  lands  is  generally  in  the  federal 
government,  except  to  the  extent  that  it  is 
in  the  local  state  government  by  virtue  of 
original  settlement,  as  in  case  of  the 
original  thirteen  states,  or  by  cession  or 
grant  from  the  federal  goverhment;  and  it 
has  been  the  polloy  of  the  government  to 
preserve  and  protect  its  interest  in  the 
mineral  wealth  of  the  publio  domain.  As  to 
private  lands  the  owner  of  the  surface  is 
prims  facie  entitled  to  the  minerals  under 
it;  and  neither  the  state  nor  the  federal 
government  has  title,  as  an  incident  of 
sovereignty,  to  mines  or  minerals  found 
within  their  boundaries  upon  the  lands 
whloh  belong  to  individuals.  And  when  ths 
title  to  public  land  passes  by  patent  or 
grant  to  another,  the  right  to  the  minerals 
generally  pafsea  with  it,  unless  such  right 
is  reserved. 


C03CLU3IQ1. 

It  is  the  opinion  of  this  office  that  in  Missouri,  one 
who  owns  private  land  in  fee,  owns  not  only  the  surface  but  also 
the  minerals  under  the  land,  including  gold  within  the  surface 
boundaries,  and  that  neither  the  State  of  Missouri  nor  the  Fed- 
eral Government  has  any  title  to  the  gold  under  the  land  as  an 
incident  to  sovereignty  or  prerogative.  If  either  the  state  or 
Federal  Government  have  any  interest /gold  located  under  privats'-y 
owned  lnnd  in  Missouri,  it  is  because  they  reserved  this  title  to 
the  mineral  when  they  granted  the  land  patent,  or  because  they 
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subsequently  purchased  or  were  granted  the  mineral  rights  under 
privately  owned  land  as  any  other  purohaser  or  grantee  would  ac- 
quire these  right 8.  Those  "regalian  rights*  which  were  once  a 
part  of  the  king's  prerogative  have  never  prevailed  in  this 
county,  and  in  Hew  York  gold  and  silver  nines  belong  to  the 
state,  not  because  of  the  state's  prerogative  or  seovereingty, 
but  beoause  these  rights  were  expressly  given  to  colonial  Hew 
Tork  in  the  king's  charter  and  have  since  been  expressly  re- 
served by  the  state  in  all  of  her  land  grants  to  private  owner- 
ship. 


Hespectfully  submitted* 


Hit.  ORR  SAWYERS 
Assistant  Attorney  General. 


APPROVED: 


W ifcYimW 
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TICE-00N3UL8: CONSULAR  AGENTS:  Immunity  from  auto  license 

tax  by  reason  of  their 
offioe. 
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Hon.  John  J.  McCarthy 

Captain  and  Acting  OLiei  of  Folioe 

Depart neat  of  Police 

1200  O.ark  Avenue 

Saint  uia,  Missouri. 


FI  LED 


Derr  Jir: 


Your  request  for  on  opinion,  dated  March  36, 
reads  as  follows: 


"Every  now  ana  then  the  perplex- 
ing question  arises  as  to  just 
wnat  privileges  foreign  consuls 
assigned  to  9t.  Louis  are  entitled, 
several  consuls  recently  have  a - 
plied  to  the  Police  Department  for 
letters  granting  then  immunity  from 
arrest  for  not  equipping  their  motor 
vehicles  with  Missouri  State  auto- 
mobile tags  and  St.  Louis  City  stick- 
ers. 

"Under  nn  opinion  given  in  1929  by 
the  then  City  Counselor,  Hon.  Julius 
7.  Quench,  consuls  have  been  furnished 
with  personal  Courtesy  letters.  Mr. 
huench  w&a  inclined  to  believe  that 
they  should  take  out  oity  licenses  for 
their  oars,  but  pointed  out  that  they 
would  li&vo  to  be  prosecuted  in  the 
feaersl  courts  if  they  declined  to 
take  out  oity  licenses,  ar.  L.uenoh 
at  that  time  conaunioated  with  the  then 
Attorney  General  Stratton  Jhartel,  and 
Ur.  31  Artel  answered  that  the  'Jtate  of 
Missouri,  through  the  leoretnry  of 
State,  was  granting  automobile  licenses 
to  foreign  consuls  free  of  oost.  He 
&p;>r^ved  this  course,  he  wrote,  out 
thwught  the  :oatter  of  3t.  Louis  grant- 
ing city  licenses  to  foreign  consuls 
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a ^tatter  for  the  oity  to  decide. 

Upon  .eoeivlng  this  letter  Hr.  hucnoh 
ruled  the  Poiloe  Depart sent  ought  not 
to  lnrist  upon  forei  m consuls  taking 
out  city  licenses  for  their  cars,  and 
this  has  been  our  polioy  oinoe. 

”1  should  appreciate  receiving  the  sug- 
gestions of  you  gentlemen  with  respect 
to  foreign  consuls  and  automobile  li- 
censes, especially  ainoe  the  accredited 

located  in  ut.  Louis  also  are  applying 
for  immunity  for  their  oara  in  a license 
nay. 

"tthat  complicates  the  situation  further 
ia  that  there  are  two  kinds  of  oonaule 
in  St.  Louis,  one  kind  is  the  consul  de 
carrier? , who  ia  assigned  here  to  repre- 
sent his  native  country,  ana  the  other 
is  the  resident  consul  who  represents 
some  foreign  country  while  maintaining 
a voting  and  legal  residence  in  the  city. 

"Thanking  you  in  advance  for  the  prompt 
answer  I confidently  expect,  I am,  **** 


2 Corpus  Juris,  Section  39,  pare  1305,  provides: 

"Although  some  expressions  of  Vattel 
appear  to  countenance  a different  opinion, 
it  is  well  settled  that  a consul  is  not 
entitled,  by  virtue  of  his  office  merely, 
to  the  immunities  of  a foreign  minister, 
but  is  subject,  civilly  and  criminally 
like  other  residents,  to  the  tribunals 
of  the  country  in  whloh  he  resides.  He 
is,  however,  upon  principle  and  according 
to  International  usage,  entitled  to  the 
liberty  and  safety  necessary  to  the  proper 
discharge  of  his  functions.  Thus  a consul 
is  generally  exempt  from  personal  taxes; 


We  find  the  law  stated  thus  in  Philllaox-e* s "Inter- 
national haw,  Yol.  II.,  Section  00LI . , page  78 : 

"Some  nations  permit,  and  others  forbid 
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their  Consuls  to  trade  (y);  a trad- 
ing Consul  is,  in  all  that  concerns 
nis  trade,  1 ladle  to  the  local  au- 
thorities in  the  sane  way  as  any 
native  merchant.  In  fact,  sometimes 
natives  of  the  place  itself,  in  which 
consular  services  are  required,  are 
appointed  Consul s;  and  thus  are,  at 
one  and  the  same  tiiae,  the  subjects 
of  the  country  in  which  they  dwell 
and  agents  of  a foreign  3tate.  Such 
an  appointment  is  perhaps  rightly 
pronounced,  by  a considerable  authori- 
ty. to  be  objectionable  in  principle 
(z;.  The  prerogatives  of  suoh  Consuls 
are  very  limited;  the  only  exemptions 
which  they  appear  to  enjoy  are  from 
lodging  soldiers  and  from  personal  ser- 
vice in  the  civic  guards  or  militia 
(a). 


And  in  the  same  work  under  Jeotlon  68.  at  paare  330* 

■Shan  the  Consul  is  not  a citizen  of 
the  oountry  in  which  the  Consulate  is 
situated,  and  does  not  own  real  estate 
therein,  end  is  not  engaged  in  business 
ti  erein,  he  is  secured  against  the  lia- 
bility to  taxation  by  treaties  or  conven- 
tions with  Austria-;  ungary,  Belgium, 

Bolivia,  Denmark,  Ecuador,  France,  Germany, 
Hajrtl,  Italy,  the  Netherlands  (and  colonies), 
Peru,  Salvador,  Colombia,  and  Mexico,  and 
in  Germany  the  official  income  of  a Consul 
is  not  taxable;  but  in  the  Dominican  Re- 
public, the  Orange  Free  'State,  Persia, 
Portugal,  the  Inwall an  Islands 
and  Switzerland,  if  they  engajp 
ness  they  ore  subject  to  the  laws  of  the 
country.  And  in  general,  if  a Consular 
officer  engages  in  business,  or  owns 
property  in  the  oountry  of  his  offiolal 
residence,  he  cannot  claim  other  exemptions 
in  respect  of  such  business  or  property 
than  are  accorded  to  citizens  or  subjects 
of  the  country." 


, Russia, 
e in  busi- 
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In  Wheaton*  r,  "International  Law",  nagSB352  nnd 
353,  the  lav  la  stated  thus: 

"0on8ula  are  not  public  minister a. 
Whatever  protection  they  nay  be  en- 
titled to  In  the  discharge  of  their 
official  duties  and  whatever  special 
privileges  may  oe  conferred  upon  then 
by  local  laws  and  usage s,  or  by  in- 
ternational oompact,  they  are  not  en- 
titled, by  the  general  laws  of  nations, 
to  the  peculiar  iisaunities  of  ambassa- 
dors. *•••••  The  general  result  of 
the  English,  American  and  French  o-  see 
esta.ili8i.es  that  ooneuls  have  certain 
privileges,  but  that  they  are  not 
diploaatio  officers,  and  that  they  can- 
not claim  any  of  the  Immunities  accord- 
ed specially  to  members  of  the  diplomatic 
service." 


The  law,  as  stated  in  Flores*  "International  Law* 
Codified  by  Bosehard,  Sect  ion  J>36 , page  257,  reads  in 
part  as  follows: 

■Consuls  have  the  right  to  be  exempted 
from  municipal  or  state  burdens  or 
charges  imposed  on  oitizens  and  resi- 
dent foreigners.  •••••• 

"They  axe  also  exempt  from  the  obli- 
gation to  pay  military  taxes  end  dir sot 
personal  or  sunrotuary  t -xes  imposed  'oy 
the  State,  province  or  town,  unless 
they  own  rwal  property  or  engage  in 
business.” 


Later,  on  page  358,  3eotlon  528  of  the  same  work,  the 
author  states: 

■Consular  agents,  whether  they  are  oltl- 
zene  of  the  et&te  which  appointed  them, 
or  of  the  state  where  they  exercise 
their  functions,  do  not  enjoy  the  same 
rights  as  ooneuls  of  the  first  class. 
Keverthsless,  for  note  performed  in  the 
exeroise  of  their  functions,  by  virtue 
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of  their  commission  and  within  the 
soope  of  their  special  authority, 
they  are  not  personally  renponslule. * 


In  the  case  of  The  Lonsdale  3hop  v.  Blblly,  126  Miso. 
445,  213  X.  Y.  8.  170.  l.cT  1 73,  the  court  se id,  when  they 
excluded  ohanoellors  to  foreign  consuls  and  their  secretaries 
from  the  immunities  granted  consuls: 

"An  examination  of  the  oontents  of 
the  oertiflo&te  shove  that  the  am- 
bassador of  France  merdly  said  that 
Mr.  Bibily  1 8 the  only  person  in  the 
consulate  general  of  France  at  Xew 
York  who  has  charge  of  the  duties  ap- 
pertaining  to  his  office  of  onr  cellor. 

This  does  not  in  any  way  enable  i'he 
defendant  to  oone  within  the  provi- 
sions of  the  Consul ar  Convention  of 
1653  with  France  that  he  was  at  the 
time  of  service  discharging  the 
duties  of  & vice  consul  In  the  ab- 
sence of  the  latter.  I therefore 
reach  the  conclusion  that  the  defend- 
ant, by  virtue  of  hie  position  is 
chancellor  at  the  French  consulate 
general  in  Hew  York,  is  not  entitled 
to  immunity  from  the  service  of  pro- 
cess. 


qoHgLU  ;iQNt, 


From  your  letter  it  see  as  that  foreign  consuls  re- 
siding in  3t.  Louis,  Mo.,  object  to  take  out  city  and  state 
licenses  on  their  personal  automobiles,  olalmlng  that  the 
state  and  oity  oar  license  tax  amounts  to  a tax  on  their  per- 
sons, and  that  personal  taxes  are  not  oharge&ble  against 
foreign  oonsuls.  Of  course,  if  these  consuls  are  liable 
for  this  tax  and  liable  to  prosecution  for  the  failure  to 
pay  this  tax,  your  department  is  ready  to  start  making  ar- 
rests, but  if  these  consuls  are  not  liable  for  this  automo- 
bile license  tax,  but  are  irnme  from  same,  by  reason 
of  their  offioe,  then  your  department  stands  re- dy  to  front 
tfcferi  immunity  from  arrest  for  the  failure  to  equip  their 
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cars  with  Jtate  automobile  tr.L  a ana  3t.  Louie  oity  stickers. 


T-ese  ooneul&r  officers,  we  take  it,  admit  their 
liability  for  automobile  licenses  except  far  their  office 
and  the  privileges  and  immunities  going  with  their  parti- 
cular office. 

In  the  light  of  the  Bibily  case,  supra,  it  follows 
as  our  opinion  that  slnoe  accredited  Oha  oellore  to  the 
foreign  consulates  are  not  entitled  as  an  International  right 
to  immunity  fro*  service  of  process,  by  reason  of  their  of- 
fice they  likewise  are  not  entitled  to  any  Immunity  for  the 
failure  to  procure  ttate  automobile  license  tags  or  3t.  Louis 
Oity  stickers.  They  have  no  legal  claim  to  iuwunity  extended 
to  foreign  consuls. 


As  for  these  native  resident  consuls,  who  claim  im- 
munity for  their  failure  to  prooure  State  automobile  license 
tags  or  9t • Louis  City  stlokers,  we  on n find  no  foundation 
for  their  olalm  in  international  law.  and  it  is  our  opinion 
that  they  are  not  immune,  for  a*  was  said  in  Philllmore' s 
"International  Law*,  "The  prerogatives  of  ouch  consuls  are 
very  limited;  the  only  exceptions  whioh  they  appear  to  enjoy 
are  from  lodging  soldiers  ana  from  personal,  service  in  the 
civil  guard  or  allltla." 


Consul a oomlng  from  foreign  countries  have  a legal 
right  to  maintain  their  privileges  and  exemptions  which 
by  treaty  er  by  oust on  they  may  be  fully  entitled  to  demand, 
and  they  have  no  legal  right  to  aim  at  or  expect  more.  They 
are  generally  and  almost  universally,  by  treaty  and  custom, 
immune  fro*  personal  taxes  on  themselves  or  their  belongings. 
3c  universal  is  this  i-nmunity  provision  that  we  believe  your 
department  is  making  no  mistake  in  granting  oourtesy  on  this 
automobile  license  tax,  when  tbs  owner  of  the  car  has  fully 
satisfied  your  department  that  he  is  a foreign  consul,  by 
hi 8 credentials,  and  that  the  oar  is  used  for  diplomatic 
matters. 


fi  tsnever  a foreign  consul  or  vice-consul  presents 
to  you  his  credentials  of  office,  and  proves  his  exemption 
to  this  license  tax  by  virtue  of  a treaty  or  reciprocal 
custom,  then,  as  in  the  past,  he  should  be  granted  personal 
courtesy  letters  from  your  department,  on  any  automobile  used 
in  the  diplomatic  service  by  them.  Automobiles  owned  by  them 
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but  used  for  another  business  than  the  diplomatic  uiaion, 
is  BUbjoot  to  the  State  and  City  license  tax. 


Thie  automobile  tax  is  not  a personal  tax.  but 
is  an  exoise  tax  for  the  privilege  of  using  the  highways, 
and  the  faot  that  foreign  oonsuls  are  exemot  from  personal 
tax  on  themselves  and  on  their  effects,  does  not  of  itself 
exei.pt  them  from  paying  this  privilege  tax  on  automobiles 
used  in  a private  business. 


A foreign  vice-consul  is  only  entitled  to  the  in- 
luni  ty  of  a consul  vhen  the  treaty  under  vhloh  he  dairas 
immunity  extends  to  vioe-consuls.  Treaty  arrangements 
with  foreign  countries  differ  as  to  iimmmltiee. in  tax  flat- 
ter s,  hence  eech  vice-consul  • 8 dale  for  immunity  would 
uave  to  stand  or  fall  on  ite  own  merits.  lo  general  hard 
fast  rule  oan  be  laid  down  allowing  legal  immunity  to  vice- 
consuls  as  a class. 


Prosecution  of  Oonsuls  is  almost  universally  provided 
for  by  treaty,  whereby  they  must  be  prosecuted  In  federal 
courts.  This  right, in  some  treaties,  is  extended  to  vloe- 
oonsuls.  I find  no  limitation  beyond  vioe-oonauls,  henoe 
I would  say  that  generally,  those  native  oonsuls  and  exchange 
consuls,  together  with  consular  ohanotllors  oan  be  prosecuted 
In  3tate  and  City  courts  for  their  failure  to  procure  auto- 
mobile license  tags. 


r.espeotfully  submitted. 


APPROVED: 


wrmnsjMF® 

Assistant  Attorney-Oeneral . 


RBY  j4oKITT  :ICK 
Attorney-Oeneral . 


Wcs/af  j 


BUILDING  & LOAN  ASSOCIATIONS:  Conversion  to  Pederal  savings  and 

loan  associations  by  Missouri 
building  and  loan  associations  shall 
be  determined  by  a friendly  test  suit. 


June  26,  1954. 


Non.  Ira  a.  Me Bride 
Supervisor 

Bureau  of  Building  <x  Loan  Supervision 
Jefferson  City,  Missouri 


Dear  Mr.  McBride : 


This  is  to  acknowledge  your  letter  as  follows: 

"This  is  to  request  your  opinion  as  to 
whether  a Missouri  building  and  loan 
association,  chartered  and  operating 
under  Missouri  laws,  may  convert  into 
a federal  savings  and  loan  association 
under  Section  5 (1)  of  the  dome  owners' 
Loan  Act  of  1935  as  amended  by  the 
recent  congress  and  signed  by  the 
president  on  April  £7,  1934,  irrespective 
of  limitations  Imposed  by  Missouri 
statutes. " 


The  request  for  an  opinion  contained  in  your  letter 
is  one  that  has  given  this  office  much  concern.  We  have  un- 
tiringly uear  hed  the  statutes  and  decisions  of  the  court 
and  have  come  to  the  conclusion  that  the  law  relative  to 
conversion  of  a building  and  loan  association*  chartered  and 
operating  under  Mlssotiri  laws,  into  Federal  savings  and  loan 
associations  is  so  unsettled  and  uncertain  that  we  do  not 
desire  to  express  an  opinion  concerning  same.  e respectfully 
request,  that  it  is  a matter  of  such  far- reaching  importance 
to  the  stockholders  as  well  as  to  the  association,  that  a 
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friendly  suit  oe  nought  ao  as  to  have  a decision  of  the  court 
of  laat  resort.  If  sueh  a suit  is  brought  this  epartraent  will 
represent  you  and  will  take  the  position  that  --  A Missouri 
building  and  loan  association, chartered  and  operating  under  and 
by  virtue  of  the  lavs  of  the  State  of  Missouri,  may  not  convert 
into  a Federal  pavings  and  loan  association,  except  by  the 
method  provided  in  our  opinion  to  you,  dated  March  17th,  1934, 
which  opinion  was  rendered  prior  to  the  amendment  of  Section 
5 (i)  by  Congress  on  April  27th,  1934, 


Yours  very  truly. 


James  L.  Horn  bos  tel 
Assistant  Attorney-General . 


A fflOVED: 


R jY  iicK_£7,xrRICK 
Attorney •General 


JLHlEa 


RELATING : TO  THE  TAXING  POWER  OF  CITIES  HAVING  LESS 

THAN  TEN  THOUSAND  AND  MORE  THAN  ONE  THOUSAND 

INHABITANTS. 


1 1 


.c 


October  17th,  1934 


Hon*  A.  H*  McCrary,  uayor 
Pleasant  Hill,  uisGOuri 

Dear  sir* 


V*e  have  your  letter  of  October  11th,  1934,  in  hlch 
you  state  and  inquire  as  follows s 


*..111  you  please  give  us  the  following  in- 
formation* Does  the  city  council  have  the 
authority  to  make  a eiaall  levy  to  support  a 
city  Hand,  if  not,  can  we  vote  a small  levy 
in  addition  to  our  present  levy)  if  voteu, 
woulu  it  be  necessary  to  vote  on  thiw  special 
levj  each  year  wanted? 


Pleasant  Hill  has  a population  of  2,330,  operates 
under  a special  charter,  ana  at  preoent  ’ e have 
the  following  tax  levy: 


General  fund  *b0  cents 

Special  road  fund  *25  cents 

ater  works  sinking  fund  (Bonded  *25  cents 

xraffieway  sinking  fund  tBonds)  *15  ce.ts 

Total  : 1*15  on  each  *100.00  valuation* 


V.'S  will  appreciate  this  information  very  muen** 


I* 


4 city  which  nas  levies  the  maximum  tax  pei-mltted 
Ll  Lil  £3r  general  revere  puzyoaeo 

can  not  levy  an  additional  tax  for  my  purpose* 

I, or  can  tne  Le.  riclature  ive  it  power  to  exceed 
lie  maximum  rate  provide*  by  the  Constitution  for 
cities  of  its  class* 

Section  11,  Article  X of  the  Constitution  of 
Missouri,  ordains  As  follows: 

"Taxes  for  county,  city,  town  and  senoul  purposes 
may  be  levied  on  all  subjects  and  objects  of  tax- 
ation; but  the  valuation  of  property  tuerefor 
shall  not  exceed  tne  valuation  of  the  same  p i-operty 
in  ouen  to  n,  city  or  school  district  for  ctate 
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ana  county  purposes*  *'or 

city  and  town  purposes  the  annual  rate 
on  property. ••• in  cities  and  towns  having 
less  than  ten  thousand  and  more  than  one 
thousand  inhabitants,  said  rate  shall  not 
exceed  fifty  cents  on  the  hundred  dollars 

valuation said  restrictions  as  to 

rutes  snail  apply  to  taxes  of  every  kind 
and  description,  whether  general  or  special, 
except  taxes  to  pay  valid  indebtedness  now 
existing,  or  bonds  which  may  be  issued  in 
renewal  of  such  Indebtedness** 

The  limitations  upon  the  po  er  of  municipal 
taxation  in  Section  11,  Article  X,  Constitution  are 
absolute  and  cover  all  taxes  of  every  kind  and  des- 
cription and  these  limitations  are  self- enforcing* 

In  Brooks  v Schultz,  178  tto*  1*  c*  227-8, 
the  court  saidi 

•section  1 of  Article  10  declres*  *The 
taxing  pov.er  may  be  exercised  by  the  General 
Assembly  for  state  purposes,  and  by  counties 
and  other  municipal  corporations,  under 
authority  granted  to  them  by  the  General 
Assembly,  for  county  and  other  corporate 
purposes** 

Section  10  of  Article  10  is:  "The  Gener  1 
Aese  >bly  shall  not  impose  taxes  upon  counties, 
cities,  towns  or  ot..er  municipal  corporations, 
or  upon  the  inhabitants  or  property  thereof, 
for  county,  city,  town  or  other  municipal 
purposes  but  may,  by  general  laws,  vest  in 
the  corporate  authorities  thereof  the  power 
to  assess  and  collect  taxes  for  such  purposes* ** 

Then  follows  in  immediate  connections,  Section 
11  which  v.e  have  above  discussed*  T ie  three 
sections  read  together  mean  that  the  General 
Assembly  may  authorize  such  corporations  to 
levy  taxes  within  the  limits  specified,  but 
not  beyond  the  limit  unless  otherwise  in  the 
constitution  specified* 

In  the  case  before  us,  the  city  had  Already 
levied  a tax  of  fifty  cents  on  the  hundred 
dollars  valuation  of  taxable  property  in  its 
Jurisdiction;  that  was  the  limit  of  its 
taxing  power,  and  therefore  this  special  tax 
of  two  mills  on  the  dollar  for  library  pur- 
poses is  illegal* “ 
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In  Arnold  v Hawkins,  05  mo.  1.  c.  572-3, 
tne  court  eaidt 

*' In  this  case  it  appears  fi  on  the  agreed 
facta  that  t .e  county  haa  levied  and 
plaintiff  uas  paid  a tax  of  fifty  cents 
on  tne  one  hundred  dollars  valuation  for 
county  purposes.  The  tax  of  forty  cents 
on  the  one  hundred  dollars  appears  to  have 
been  levied  to  pay  warrants  issued  since 
November  30,  1876,  to  pay  current  court 
expenses  made  and  created  since  that  date. 

It,  therefore,  cannot  be  a tax  to  pay 
indebtedness  existing  at  the  date  of  the 
adoption  of  the  present  constitution}  an  d 
being  levied  to  pay  warrants  for  county 
current  expenses,  it  cannot  be  a tax  to 
pay  for  erecting  public  buildings,  indeed 
it  cannot  be  a tax  for  any  purpose  for 
which  a tax  in  excess  of  t.ie  fifty  cents 
on  the  one  hundred  dollars  valuation  c an 
be  levied.  It  is,  therefore,  clearly  within 
the  constitutional  prohibition,  and  is  an 
illegal  tax,  the  collection  of  which  should 
be  enjoined. M 

From  the  latter  clause  of  section  11  of 
Article  X of  tne  constitution,  it  appears  that  said 
restrictions  as  to  rate,  shall  apply  to  taxes  of 
every  kind  and  description,  whether  general  or  special 
except  taxes  to  pay  valid  indebtedness  now  existing 
or  bonds  which  may  be  Issued  to  renew  such  indebtedness. 

It  further  appears  that  the  Constitutional 
limit  for  a city  of  tne  class  of  Pleasant  Hill,  for 
general  purposes  is  fifty  cents  on  each  one  hundred 
dollars  valuation  and  an  additional  levy  for  any 
purpose  wnatsoever,  except  taxes  to  pay  a valid 
indebtedness  would  be  illegal  anu  void. 

It  is  therefore  the  opinion  of  this  department 
that  your  city  authorities  have  levied  the  maximum  tax 
permitted  by  the  Constitution  for  general  revenue  purposes 
and  therefore  can  not  levy  an  additional  tax  for  any 
purpose,  nor  can  the  Legislature  give  it  power  to  exceed 
the  maximum  rate  provided  by  the  Constitution  for  cities 
of  its  class. 


APP;iOVLl)J 


Very  truly  yours, 
t.  W.  Barnes 


Attorney  general 


Asst.  Attorney  General 


BUIiOINO  AND  LOAM: 


Person  who  pledged  stock  to  association  may 
not  vote  on  any  question  which  affectd  ^he 
claim  the  corporation  has  against  such  person 


Hon . Ira  a,  lic^ride.  Supervisor 
b reau  of  building  and  Loan  supervision 
Jefferson  (ity,  Missouri 


i oar  Jr.  i-'c  bride: 


This  will  acknowledge  your  letters  of  November  9th 
and  21st.  19o4. 

In  you r letter  of  November  9th  you  referred  to  this 
office  a copy  of  a letter  received  by  you  from  the  Cottage 
Building  and  Loan  association,  wherein  the  following  question 

was  asked: 


"our  attention  has  been  called  to  Section 
4633  of  the  1929  statutes  which  reads  as 
follows : 

'No  person  shall  be  admitted  to  vote 
on  any  shares  of  stock  belonging  or 
hypothecated  to  the  corporation  in 
which  the  eleotlon  is  held.' 

" e do  not  feel  that  this  applies  to  Build- 
ing and  Loans  and  would  appreciate  a ruling 
iron  your  of! ice  or  the  Attorney-General 
whether  or  not  this  effects  Building  and 

oans. " 

In  your  letter  of  November  21st  you  ask  the  following 
questions : 


"First:  oes  a borrowing  shareholder  of 

a Missouri  building  and  loan 
association  who  has  pledged  his 
stock  as  security  for  a loan, 
have  a right  to  vote  at  the  share- 
holders' meetings  of  the  associa- 
tion i 
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"Second:  On  what  basis  can  a Missouri 

building  and  loan  association 
merge  its  assets  with  another 
institution  if" 


1. 

Section  5o95,  Lavs  of  341  scour 1*  1953*  page  102*  pro- 
vides in  part  as  follows! 

"Any  corporation  heretofore  organised  or 
now  existing  under  the  lawt-  of  this 
state  relating  to  » mutual  saving  fund* 
building  and  loan  associations* ' and  any 
corporation  organised  in  pursuances  of 
the  provisions  of  this  article  shall 
have  all  the  cowers  provided  for  in  this 
article.  * * *." 

In  State  ex  rel.  v.  brown*  68  S*  iff.  (2d)  56*  1.  c.  59* 
the  Supreme  Court  of  Missouri*  en  banc*  said: 

"Measured  by  this  standard  the  public 
policy  of  this  state  for  more  than  forty 
years  h^a  been  to  place  tulldlng  and 
loan  associations  upon  a different  foot- 
ing from  that  of  corporations  Created 
under  the  general  corporation  laws  of 
the  state.” 

The  Kansas  City  Court  of  Appeals  in  Appeal  of  Powell 
and  Doyle*  93  Mo.  App.  296*  1.  o.  300.  said: 

**  * • The  defendant  is  purely  a creation 
of  the  statute*  having  only  sueh  powers 
as  the  statute  gives  and  sueh  as  are 
necessarily  implied. ” 

Section  6b 90,  >aws  of  Missouri*  1931*  page  147*  in 
part  provides! 

"The  shareholders  of  c oh  corporation  may 
sake  and  adopt  all  necessary  by-laws  for 
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the  government  of  the  affaire  and  business 
of  the  corporation,  provided  that  the 
same  shall  not  be  inconsistent  with  the 
Constitution  or  lavs  of  the  state.” 


rrom  the  above  statutes  and  decisions  it  is  seen  that 
building  and  loan  associations  are  purely  creatures  of  the 
statute  and  are  governed  by  by-lavs  and  the  provisions  of  the 
statutes  relating  to  building  and  loan  assooiations.  You  have 
not  Informed  us  as  to  tie  provisions  of  the  by-lavs  of  the 
association  relative  to  the  matter.,  you  inquire,  thus  making 
it  doubly  difficult  for  us  in  writing  an  opinion  on  the  subject. 

He  call  this  to  your  attention  becaure  the  by-lavs  of  an 
association  are.  an  important  part  concerning  and  governing  its 
activities.  te  call  your  attention  to  a fev  of  the  decleions 
on  that  matter. 

In  dertohe  v.  Loan  & Investment  association  of  ,lssouri, 

147  ;.o.  348,  1.  o.  860 , the  Supreme  Court  of  Missouri  said: 

"On#  vho  becomes  a member  of  an  association 
becomes  chargeable  vlth  the  knowledge  of 
the  provisions  of  its  charter  and  by-lavc 
and  is  bound  by  t >em.  de  cannot  be  ignor- 
ant of  them,  nor  can  he  refuse  obedience 
to  them  unless  Inaeed  they  are  illegal,  and 
not  requiring  the  performance  of  acts  which 
ths  lav  forbids,  by-laws  not  illegal,  and 
not  requiring  the  performance  of  acts  contrary 
to  lav,  must  therefore  be  deemed  binding  upon 
all  persons  vho  become  members." 

In  the  case  of  in  e Puget  dound  vings  * Loan  Associa- 
tions, 49  F.  (2d)  9'8,  the  United  States  t lstrict  Court  said  (1.  c. 
926) : 


"rhe  shareholders  are  bound  by  the  statutory 
provisions  and  by -lavs  not  inconsistent  with 
the  statute." 

Nowhere  do  ve  find  that  the  statute  permits  a building 
and  loan  association  to  daal  in  its  own  stock,  that  is,  own  its 
own  shares  of  stock.  Ve  do  find,  however,  that  a shareholder 
may  pledge  or  hypothecate  his  stock  to  the  association  as 
seourlty  for  a loan. 


non.  Ira  a.  Me  bride 


November  22,  1934, 


< orpue  Juris,  VdU  9,  pa_e  954,  Article  67,  sa ye  the 
following: 

"A  building  and  loan  association  has  no 
power  to  traffic  in  shares  of  its  own 
stock,  at  least  to  the  prejudice  of  its 
creditors," 

Section  5612,  Laws  of  Missouri,  1931,  page  158,  reads: 

"No  member  of  an?  corporation  who  has 
oorrowed  ioney  from  the  same  shall  be 
allowed  to  vote  on  an?  question  affect- 
ing the  claim  of  such  corporation  against 
hlm.'Slf ." 

It  is  thus  seen  that  the  policy  prescribed  by  the  legis- 
lature governing  bu  ldlng  and  loan  associations  is  similar  to 
that  prescribed  for  corporations  by  virtue  of  .‘eetlon  4533,  R.  S, 
No.  1929,  However,  as  far  as  building  and  loan  associations 
are  concerned  the  rule  has  been  relaxed  and  permits  a borrowing 
shareholder  to  vote  on  any  question  other  than  that  which  aifeots 
the  claim  the  corporation  has  against  him.  Then  the  right  of 
a borrowing  shareholder  to  vote  will  be  dependent  upon  the 
facts  in  each  instant  case,  that  Is,  whether  his  vote  is  on  a 
matter  affecting  his  claim  the  corporation  has  against  himself. 

In  conclusion,  it  is  our  opinion  that  Section  4533,  supra, 
does  not  aoply  to  building  and  loan  associations  in  the  sense 
that  that  statute  is  read  as  part  of  the  laws  governing  said 
associations,  However,  the  effect  of  such  statute  does  because 
(1)  a building  and  loan  association  cannot  own  its  own  shares, 
and  (2)  because  a borrowing  shareholder  would  have  no  right  to 
vote  on  a question  affecting  the  claim  the  corporation  has 
against  him. 


II. 

In  answer  to  your  second  question,  contained  in  your 
letter  of  November  21st,  we  advise  that  we  have  heretofore  ruled 


Hon.  Ira  A.  Merida 


5 


November  22,  1954. 


on  this  suoject  and  refer  you  to  our  opinions  to 
Jtfarch  17,  1934,  and  Juna  26,  1934, 


Your a vary  truly. 


you,  dated 


Jamea  L.  uomBostel 
Assistant  Attornay-Cranaral, 


A PROVED* 


HuY  Me  HIT  fUCK 

Attomey-tieneral. 


JUilEO 


INTERMEDIATE  REFORMATORY:  Eligibility  of  convicts,  eliminations 

of  ineligible  convicts. 


\ 


January  16,  19:54. 


filed 


Honorable  B.  R.  McLnln,  'Superintendent 
Intermediate  Reformatory 
Jefferson  City,  Missouri 

Dear  Rir: 


Four  reriif-et  for  an  opinion  dated  ' ecem>>er  30,  1933 
is  aa  follows: 

"I  should  like  to  hove  y<nir  opinion  In  the 
following  instances: 

1.  According  to  the  Statutes  pertaining 

to  the  Intermediate  Reformatory,  only  first 
offenders  between  the  ages  of  17  and  35  years 
shall  be  accepted  at  our  institution.  In 
ca<*e  I should  receive  a prisoner  who  is 
under  the  age  of  17  or  over  35  years  at  the 
time  he  was  sen  cnoed,  what  disposition 
should  I make  of  the  prisoner?  Rhall  the 
Superintendent  have  the  power  to  return  him 
to  the  sheriff,  his  Deputy,  or  his  office 
in  the  county  from  which  he  was  sentenced? 

2.  Also,  it  is  my  belief  that  in  oase  an 
inmate  who  is  oonvlcted  on  the  second  offense 
and  sentenced  direct  to  Al.  ;oa  Farms  is  received 
that  the  3uT>erintendent  of  the  Intermediate 
Reformatory  shall  have  the  newer  to  transfer 
him  to  the  Penitentiary." 

Section  8436  R.  8.  Mo.  19.39,  provides  as  follows: 

"An  intermediate  reformatory  for  young  men, 
who  for  the  first  time  have  been  convicted 
of  felony  ns  hereinafter  • esignated,  is  here- 
by established." 

Section  0474  R.  8.  Mo.  1939,  provides  as  follows: 

"If  r*ny  male  person  seventeen  years  of  ago 
and  leas  than  tw*=nty^flve  years  of  ago  be 
convicted  of  a felony  for  the  first  time,  and 
he  be  not  guilty  of  treason  or  murder  in  the 
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first  or  second  degree,  or  any  offense  for 
which  capital  punishment  1»  provided,  the 
court  trying  such  person  may  sentence  him 
to  the  custody  of  the  officials  of  the 
intermediate  reformatory  to  be  confined  at 
said  reformatory  for  the  tern  prescribed 
by  the  statutes  of  this  state  and  fixed  by 
the  court  or  Jury  ae  a punishment  fox  such 
fense.  It  ??hall  be  the  duty  of  the  of- 
idals  in  charge  of  said  reformatory  to 
jceive  all  such  convicted  persona. - 

Section  8475  R.  S.  Ko.  1929,  provides  in  part  ae  follows 

**  • • • b.  The  department  of  penal  in- 
stitutions shall  hp.ve  the  power,  with  ithe 
consent  of  the  governor,  to  transfer  to 
the  penitentiary  any  prisoner  who  subsequent 
to  his  committal  to  the  intermediate  reform- 
atory, shall  be  shown  to  their  satisfaction 
to  have  been,  at  the  time  of  his  oonviotion, 
twenty-five  years  of  age  or  over,  or  to  have 
been  previously  convicted  of  a felony;  and 
may  also  transfer  any  apparently  incorrigible 
prisoner,  whose  presence  in  the  reformatory 
appears  to  be  seriously  deteia-  ntal  to  the 
well-being  of  the  inmates  of  the  institution. 

An  the  sup«rint< n ept  may,  by  written  re- 
quisition, re  uest  the  return  to  the  inter- 
mediate reformatory  of  :ny  person  who  may 
have  been  so  transferred  subject  to  the  ap- 
proval of  the  corami -sloners.  Such  person  so 
transferred  to  the  penitentiary  shall  be  held 
therein,  and  subject  to  all  rul-s  and  dis- 
cipline tnereof  until  he  becomes  eligible  for 
release,  according  to  the  rules  adopted  for 
the  penitentiary,  unless  reo  lied  to  the  re- 
formatory, as  herein  provided,  by  the  depart- 
ment of  penal  institutions.  And  it  shall  be 
thfc  duty  of  the  warden  of  the  penitentiary 
to  receive  such  prison  rs  an  may  be  trans- 
ferred to  him,  and  properly  care  for  them 
till  such  tine  me  their  return  may  be  asked 
for  or  until  th*  time  of  their  official  re- 
lease from  said  penitentiary.  It  la  further 
provided,  that  if  in  any  case  it  shall  be 

found  by  the  department  of  penal  institutions 
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and  the  governor  of  this  state,  that  a 
prisoner  confined  in  the  Missouri  peniten- 
tiary or  the  Missouri  reformatory  at  Boo n- 
vllle,  has  been  improperly  sentenced  to 
either  of  these  institutions,  and  that  such 
prisoner  should  have  been  sentenced  to  the 
intermediate  reformatory,  cuoh  prisoner  may, 
with  the  consent  of  the  governor,  be  trans- 
ferred to  the  intermediate  reformatory,  to 
be  and  become  an  inmate  therein,  subject  to 
the  rules  and  discipline  of  such  Reforma- 
tory; and  it  shall  be  the  duty  of  the  gen- 
eral superintendent  of  said  reformatory  to 
receive  such  prison  :r  into  said  reformatory 
as  may  be  so  transferred,  and  properly  care 
for  ouch  prisoner  therein  until  suoh  time 
as  suoh  prisoner  may  be  lawfully  paroled  or 
discharged  therefrom.  In  like  manner,  trans- 
fers may  be  made  from  the  Missouri  reform- 
atory at  Boonville  to  the  intermediate  re- 
formatory of  tiny  offender  who,  subsequent 
to  his  commitment,  shall  be  shown  to  their 
satisfaction  to  have  been,  at  the  time  of 
his  conviction  seventeen  years  or  more  of 
age,  but  less  than  twenty-five  and  for  the 
first  time  convicted  of  a felony.  In  case 
of  any  transfers  herein  set  forth  the  con- 
vict is  not  to  remain  under  the  custody  of 
the  department  of  penal  institutions  for  a 
longer  time  than  that  fixed  in  the  original 
sentence." 

Section  8479  Jl.  S.  Mo.  1929,  provides  as  follow*: 

" ^enever  an  offender  shall  be  delivered 
to  «^id  intermediate  reformatory,  the  of- 
ficer delivering  such  offender  sh/.ll  deliver 
to  the  superintendent  a certified  copy  of  the 
sentence  received  by  such  offender  to  be  fur- 
nished by  the  clerk  of  the  court,  and  shall 
take  from  the  superintendent  a certificate 
of  the  delivery  of  such  convict.  In  addition, 
to  the  certified  copy  of  the  sent  once  said 
officer  delivering  the  prisoner  shall  furnish 
the  superintendent  information  regarding  the 
prisoner  covering  his  age,  crime  for  which  dom- 
mltted  and  cl rcomst cnees  thereof,  personal 

history  of  prisoner  including  such  facts  r^- 


Honorable  0.  *.  McLain 


4 


January  15,  1934. 


gardlng  his  home  environment  nun  his  habits 
of  industry  as  shall  be  helpful  to  the  super- 
intendent also  a statement  covering  hla  pre- 
vious crimes,  convictions  and  ooraaitnenr  6. 

It  shell  be  the  duty  of  the  prosecuting  attor- 
ney in  the  respective  counties  an-l  the  circuit 
attorney  in  the  city  of  nt.  Louis  to  prepare 
and  furnish  such  statement  to  the  officer  de- 
livering nuch  offender  to  said  Intermediate 
reformatory.* 

Section  8470  R.  S.  Mo.  1030,  provides  as  follows: 

"The  commissioners  of  the  department  of  penal 
institutions  shall  have  control  of  the  insti- 
tution! determine  ths  policy  of  the  same  end 
make  neoessary  rules  not  inconsistent  with  the 
lav,  for  the  discipline,  instruction,  and  em- 
ployment, and  release  or  transfer,  of  the  inm? 
mates:  cause  to  be  kept  proper  records  in- 
cluding those  of  the  inmates;  and  audit  the 
accounts  of  ths  superintendent  monthly.* 

Under  neetion  8466  3.  Mo.  1939,  above  set  out,  ve  set 

that  the  original  purpose  for  an  intermediate  reformatory,  in  this 
State,  van  to  accommodate,  away  from  hardened  criminals,  y ung 
men  who  were  convicted  as  first  offenders,  of  a felony. 

The  age  prescribed  for  eligibility,  as  set  out  In  Section 
8474,  R.  8.  Mo.  1938,  is  for  youths  ’ who  have  attained  their  seven- 
teenth birthday  but  not  past  their  twenty-fifth  birthday  at  the 
time  of  their  conviction,  as  a first  offender,  and  the  superlnten- 
dent  munt  receive  such  oonvlcted  persons.  In  Section  8479  d.  3. 

Mo.,  1939,  It  provides  for  the  procedure  of  delivery  and  reoelpt 
of  the  prisoner  and  charges  the  superintendent  with  finding  out 
the  prisoner's  age  before  receiving  the  prisoner. 

The  Legislature  realized  that  inmates  might,  through 
oversight  or  mlsinfor  at 1 on  ae  to  eligibility,  be  committed  to  the 
intermediate  reformatory,  while  over  twenty-five  years  of  age,  but  is 
silent  as  to  underage.  Again,  inmates  who  were  eligible  when  com- 
mitted may  b-cooe  incorrigible,  and  subject  to  transfer.  In  such 
oases,  where  the  inmate  is  found  to  be  over  the  age,  or  to  be  a 
second  offender,  or  is  found  to  be  incorrigible,  then  such  inform- 
ation Bhould  be  brought  to  the  attention  of  those  in  charge  of  the 
department  of  Penal  Institutions  as  provided  in  Section  8475,  Tt.  8. 
Mo.  1929,  and  said  Board  with  the  oonsent  of  the  Oovemor  may 
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transfer  said  prisoner  to  the  penitentiary,  and  the  warden  must 
receive. 


Prisoners  under  seventeen  year*  of  age  are  not  eligible 
to  Confinement  in  the  intermediate  reformatory  and  should  under  no 
olrcumatances  be  received  by  the  Superintendent,  except  under  the 
provisions  of  Section  8475  H.  ii.  Uo.  1939.  That  is  to  say,  that 
the  department  of  penal  institutions  and  the  Governor  under  pre- 
scribed conditions  may  transfer  prisoners  from  the  penitentiary 
or  from  the  reformatory  which  he  aunt  receive,  but  the  Legislature 
although  providing  in  all  events  for  oases  where  the  prisoner  re- 
ceived on  commit went  of  court,  be  over  age.  They  did  not  provide, 
in  any  event,  for  a prisoner  utddrthe  age  being  received  on  com- 
mitment of  a court,  or  in  any  other  manner  than  upon  order  of  the 
penal  board  and  Governor. 

Since  there  is  no  duty  upon  the  Superintendent  at  Algoa 
to  receivev  under  age  or  over  age  oomriots,  upon  commitments  of 
the  courts,  the  Superintendent  can  avoid  in  most  oases,  an  illegal 
confinement,  at  the  time  of  admission,  by  making  inquiry  from  the 
prisoner  or  from  any  souroe,  an  the  law  so  provides,  end  if  the 
Superintendent's  discretion  which  cannot  be  arbitrary,  he  believes 
the  prisoner  not  eligible,  then  he  should  not  receive  the  prisoner 
and  grant  the  statutory  certificate  of  delivery  until  further  proof 
of  Ulglbillty  be  submitted  him,  in  addition  to  the  court's  com- 
mitment. Under  the  provisions  of  Section  8470,  H.  1.  Mo.  1929,  the 
Superintendent  can  lay  down  an  Institutional  rule,  which  would  re- 
quire proof  of  age  to  accompany  all  commitments  of  court,  and  suoh 
a rule  would  not  be  inconsistent  with  the  law  so  long  as  it  be  en- 
forced with  discretion  and  not  arbitrarily. 

Under  age  prisoners  who  by  chance  are  received  at  the 
intermediate  reformatory  on  commitment  of  oourt,  in  our  opinion, 
have  no  legal  status  at  said  institution,  and  although  our  Supreme 
Court  has  never  passed  on  the  point,  it  is  our  opinion  that  said 
prisoner  would  be  released  from  the  Superintendent  at  Algoa,  upon 
a writ  of  habeas  corpus  being  issued  one  the  cause  heard  on  lta 
merits. 


I am  in  no  position  to  presoribe  what  shall  be  done  under 
such  circumstances  for  that  would  be  an  invasion  of  the  right  of 
the  superintendent,  under  the  law,  to  determine  the  policy  of  the 
institution.  It  is  our  opinion,  that  under  rueh  ciroumstr-nceo 
the  Superintend  ent  has  the  power  to  return  such  a prisoner  to  the 
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custody  of  the  sheriff  of  his  deputy,  lr  the  county  in  which  he 
was  committed. 


Respect fully  submitted 


WP.  mi  SAWYERS 

Assistant  Attorney  'General. 


APPROVED: 


m *3zrmmr~ 

Attorney  General 


sTATK  BOARD  OF  health:  Authority  to  appoint  Local  Registrar  of 

Vital  Statistics  la  Cities.  Section  9043 
R.  S.  HO.  1929. 

2 '1 

February  9,  1934. 


Hon.  E.  T.  uogau^h,  M.  D. 

Htfete  Health  Commissioner 
State  Board  of  Health 
Jefferson  City,  Missouri 

Attention:  nr.  Herman  S.  Gove. 

near  Dr.  Gove: 

le  herewith  ecxnowledge  receipt  of  a request 
for  an  o inlon  of  this  office  on  ths  following  matter. 

r.as  the  Board  of  Health  of  this  State 
the  power  to  appoint  a loc:l  registrar 
of  Vital  Statistics  in  the  Cities  of 
Springfield  and  Hannibal,  Missouri? 

tre  understand  there  is  no  longer  an  issue  so 
far  as  the  City  of  Hannibal  ie  concerned,  and  shall 
therefore  deal  exclusively  with  the  City  of  Springfield. 
Iu  connection  with  ti.is  question,  I direct  your  attention 
to  one  particular  fact.  This  le  found  in  the  first 
p xa^raph  of  the  letter  of  Ralph  f.  Langston  to  Dr. 

C.  T.  ucoaugn,  dated  September  9,  1933,  anc  received  Dy 
the  State  roarn  of  Health  Decemoer  10,  1933.  This 
paragraph  re  as  as  follows: 

"This  is  in  reply  to  your  letter  of 
deptem&er  7,  1933.  On  the  3rd  day  of 
June,  1932,  I received  my  commission 
under  date  of  June  1st,  193  , appointing 
ue  to  the  office  of  uocal  Registrar  of 
Vital  Statistics  for  the  318  Registration 
District,  comprising  the  primary  Regis- 
tration Districts  of  Springfield  City, 
grim.  Cist.  No.  2uCl,  North  Campbell  Tp. 

Prim.  Diet.  No.  o439  and  South  Campbell 
Tp.  Prim.  Diet.  No.  6440.  - 
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1. 

u^Ak.My-i^IR.AH  yp 

To  a--.  APPOiMIKU  bY  &TATK  BOARD  OF 

Article  II  of  Chapter  52  R.  s.  Mo.  1929,  provide*  for 
the  uniform  and  systematic  registration  of  blrtns  and  deaths  In 
this  State.  Under  tele  article  a central  bureau  of  vital  statistics 
la  pro  video  for.  Section  904U  of  said  Article  provides  among  other 
things  as  follose: 

"The  said  board  shall  be  ch  rged  with  the  uniform 
and  thorough  entorcement  of  the  la«  throughout 
the  state,  ana  shall  from  time  to  time  promulgate 
any  additional  forms  and  amendments  tn  t may  be 
necessary  Tor  this  purpose. • 

He  emphasize  the  fact  that  the  above  section  provides  for 
a uniform  system  of  registration  of  vital  statistics.  Section  9043 
provides  as  a part  of  this  system,  for  the  appointment  of  local 
registrar  by  the  board  of  Health  and  states: 

•Zlthiu  ninety  days  after  the  teeing  effect  of 
tnis  article,  or  as  scon  thereafter  as  possible, 
tne  state  board  of  health  shall  appoint  a local 
registrar  of  vital  statistics  for  each  registration 
district  in  the  state.  The  ter»  of  offloe  of  local 
isgl*trar3,  appointed  by  said  board,  snail  be  for 
four  years,  beginning  vith  the  first  oay  of  January 
of  the  year  in  shlch  this  artlole  shall  tag#  effect, 
and  their  successors  snail  be  appointed  at  least 
ten  day*  before  the  expiration  of  their  terms  of 
office:  Provided,  that  in  cities  ehere  health 

officers  or  other  officials  are  conducting  effective 
registration  of  births  and  deaths  under  local 
oruinanc ss  at  the  time  of  the  taxing  effect  of 
this  article,  such  officers  shall  be  continued  as 
registrars  in  anti  fox  such  cities,  and  snail  be 
subject  to  the  rules  and  regulations  of  the  state 
registrar,  ana  to  all  of  the  provisions  of  this 
article.*  • • •• 
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II. 


The  term  of  office  of  local  registrars  le  detlgn&ted 
as  four  years,  the  first  ter*  to  start  froa  January  let  of  the  year 
in  vhich  the  act  eas  adopted.  Ve  find  tnat  tnls  section  was  Section 
4 of  Senate  Bill  146,  adopted  by  the  Regular  Session  of  the  Legislature 
of  1909,  Lave  of  Missouri,  1909,  page  b38.  The  lav  vas  approved 
by  theuovernor  May  6,  1909.  Page  549.  n y the  requirement  of  this 
clause,  the  first  tern  of  office  of  local  registrar  expired  four 
years  from  January  1,  1909,  and  a nev  term  began  January  1,  1913  end 
expired  four  years  thereafter.  Lihevlse  a tern  of  this  office 
ezplreu  December  31,  1939  and  a nev  tern  commenced  January  1,  1933. 
deferring  to  Mr.  Langstons'  statement,  it  le  apparent  that  hie 
appointment  of  June  1,1933,  vas  merely  to  fill  the  unezplred  term 
of  bis  predecessor  and  that  his  term  of  office  expired  on  the  31st 
day  of  December  1932. 

As  stated  by  the  supreme  Court  in  th r case  of  State  ex 
rel.  Rosenthal  v.  Smiley  et  al.  263  S.  1.  8 26,  1.  c.  827: 

*•  • • *»ben  the  duration  of  the  teres  le  fixed, 
and  also  th  beginning  or  ending,  or  both,  a 
vacancy,  if  It  occurs,  le  in  the  term  of  office 
as  distinct  from  being  in  the  office  lteelf, 
and  an  appointment  to  fill  such  vacancy  can 
only  be  for  the  unezplred  portion.  Tble  rule, 
eblch  makes  for  uniformity,  and  le  In  coneonsnoe 
with  the  general  Intent  of  our  Constitution  and 
legislative  enactments,  bee  bed  the  repeated 
sanotlon  of  this  court.*  • • • •■ 

In  afrlrmlng  the  foregoing  decision  in  the  case  of  state 
ex  rel.  Jones  ve.  Smiley  et  al.  300  8*  1#  459,  the  Court  epeolflcaliy 
held  that  an  appointment,  such  as  vs  have  in  the  instant  case,  did 
not  extend  beyond  the  explr  .tlon  date  of  the  unezplred  term,  1.  c. 
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* The  order  made  December  lb,  1924,  wna  in  exceea 
of  the  authority  of  respondents'  predecessor*  In 
office  in  ao  far  aa  a&id  order  undertook  to  appoint 
a county  couaaelor  to  hold  office  after  January 
1,  1925,  and  to  th  t extent  reapondenta  had  full 
power  to  eet  It  aalde.  Treated  ae  an  appointment 
to  fill  a vacancy  for  the  remainder  of  the  term  of 
the  office  of  county  counselor  expiring  January  1, 

1925,  the  order  of  December  lb,  1924,  eae  valid 
and  authorixed  relator  to  hold  the  office,  dis- 
charge  its  duties,  and  enjoy  its  emoluments  until 
respondents  entered  their  oraer  of  January  3,  1925, 
appointing  itr.  lolan  &e  county  counselor.*  ••••*» 

ve  therefore  concluae  the  appointment  of  June  1,  1932, 

• aefto  fill  -n  unexplred  term  ending  January  1,  1933. 

III. 

IllUtftX  AUlWTIOnnT 

S IMCUhbSHT  Ab  nOCAL  RgblSTRAP. 

While  it  la  true  that  under  Article  II  of  Chapter  52  a 
local  registrar  may  only  oe  removed  for  cause,  in  accordance  with 
the  provisions  of  the  lae,  still  such  restriction  doee  not  apply 
after  the  term  hae  expired.  It  le  the  uniform  holding  of  the  Courts 
of  this  state  that  upon  the  expiration  of  the  term  of  office  the 
incumbent  acts  merely  at  tha  alll  or  pleaaure  of  the  appointive 
po«er.  In  the  case  of  State  ex  rel.  Withers  ve.  Stoneetreet,  99  Ho. 
361  1.  o.  376,  the  following  is  found  * 

••  • • * But  belt's  appointment,  for  reasons  already 
given,  was  only  effeotl ve  for  the  residue  of  the 
term  of  office  which  had  never  been  previously 
filled  by  appointment,  and  shloh  began  on  the  ex- 
piration of  Keedy'e  term  of  office,  to-wlt,  on 
the  eighteenth  day  of  June,  1667.  This  being  the 
case,  Belt's  term  of  office  was  only  for  the 
remainder  of  a term  of  office  which  had  never  been 
fulfilled,  to-wlt,  the  time  intervening  between 
September  26,  1688,  and  June  18,  1889.  Keedy  had 
no  term  of  office,  in  any  proper  sense  of  that 
expression,  «fter.Tune  lb,  1687.  Upon  and  after 
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that  date,  he  * us  a mere  locum  tenene;  a 
tenant  at  sill,  eho  could  be  removed  without 
notice,  ana  without  charges  preferred,  at  the 
pleasure  of  the  executive,  and  the  appointment 
of  pelt  accomplished  hie  removal.  Ex  parte 
. rieunen,  lo  Pet.  230,  2B1.*  • • 

chile  au  incumbent  may  exercise  the  po were  of  one  office 
until  his  successor  is  appointed  it  is  apparent  that  the  appointment 
of  a successor  to  ltr.  Langston  terminated  any  authority  he  had  by 
virtue  cf  the  office,  ana  from  the  date  of  the  appointment  of  the 
successor,  the  successor  was  the  only  one  to  exerclee  the  poeers 
eud  perform  the  duties  of  the  office. 

while  tne  foregoing  discussion  is  determinative  of 
the  issue  here  involved  we  shall  direct  a few  remarks  respecting 
the  proviso  found  in  Lection  9043  hereinbefore  quoted,  for  con- 
venience we  requote  a oortion  of  that  proviso: 

"That  in  cities  where  health  officers  or 
other  officials  are  conducting  effective  re- 
gistration of  births  an.4  deaths*  * ••such 
officers  shall  continue  as  registrars  in 
and  for  such  cities.*  • • • * 

By  a careful  reading  of  the  foregoing  provision  it  is 
apparent  that  it  Is  only  those  officials  or  officers  who  are  in 
office  at  the  time  of  the  talcing  effect  of  the  Act  vto  sere  per- 
mitted to  act  as  local  registrar,  such  continuance  being  conditioned 
upon  their  effectual  registration  of  births  and  deaths  and  in 
compliance  with  the  rules  ana  regulations  of  the  Bo^rd.  It  cannot 
be  eoutended  that  by  the  acquisition  of  the  office  a person  is 
entitled,  without  an  appointment,  to  act  in  the  capacity  of  local 
registrar.  It  is  apparent  from  a reading  of  the  *ot  that  it 
applies  only  to  those  -officers*  or  "officials*  who  are  then  con- 
ducting the  registration.  Most  ceralnly  th  olty  official  in  this 
instance  could  not  qualify  as  one  who  was  "then  conducting*,  in  190v, 
an  effective  registration  of  births  ana  deaths.  The  Legislature 
meant  thnt  upon  the  expiration  of  their  offices  the  State  no&rd  of 
Heal th  eould  appoint  & local  registrar  in  accordance  with  the 
provisions  of  the  Act,  ana  from  thence  forth  eontlnue  to  appoint 
local  registrars  as  the  office  became  vacated  either  by  the  ex- 
piration of  the  term  of  office  or  for  any  other  reason.  Any  other 
const,  uotiun  eoulu  place  the  local  officials  who  were,  in  1909 

conducting  effeotive  registration, in  office  continuously  and  up 
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until  t be  present  time  if  they  so  desired  to  retain  the  position 
as  local  Registrar,  duen  a oonstruotlon  is  not  slthln  the 
contemplation  of  the  Legislature  and  certainly  cannot  be  adopted. 


It  is  therefore  tne  opinion  of  this  of floe  th  t the 
term  of  of  Ice  uf  ;<alph  i.  Langston  as  Registrar  of  Vital  tatl sties 
in  the  City  of  Springfield,  Missouri,  expired  on  January  1,  1933, 
and  that  conceding  a proper  Appointment  his  successor  in  office 
n&s  oeeu  the  Registrar  of  Vital  dtstietics  from  and  after  the 
aale  of  nis  appointment. 


Respectfully  submitted, 


HARPY  lr.  *J»L?B£R,  JR. 
Assistant  Attorney  General. 


APPROVED: 


Rot  K0KXTTKl3k~ 

Attorney  General. 


HGiJKM 


RELATING  TO  THS  P0.7ERS  OF  RSGI3TRAR  OF  VITAL  STATISTICS  AS 
RSLAT5S  TO  BIRTH  CERTIFICATES,  * ^ 


'i 

February  12,  1934. 


Hon.  3.  T#  HoQeugh 

Chairman,  tnte  Board  of  Health 

Jefferson  Tity,  Mioeouri 

Sear  ir: 


e acknowledge  receipt  of  your  letter  as  of  date  of 
February  6,  1934,  in  which  you  state  an  inquiry  as  follows: 


"&r.  H.  C.  Mesch  of  At.  Louis 
Missouri  is  desirous  of  adopting 
this  child,  Mary  Ellen  Brown, 
registered  with  State  of  Missouri 
To.  25L03,  Randolph  County,  1931. 

Dr.  H.  C.  Griffiths,  P.oberly,  Missouri, 
attended  this  birth  and  sent  in  said 
cor tlf loot©,  3atno  being  filed  June 
20  th,  1931.  Cecenber  2,  1933,  Dr. 

Griffiths  sent  in  this  second  cortif- 
i oa to  of  birth  with  notation  or  side 
that  wane  wes  to  dear  up  e previous 
one  on  whioh  the  mother  made  a mi sota te- 
non t .8  to  her  real  n'  no. 

TH3  I IT  “TICK  v;g  R : PS-31  RCtT  CF  OPT  IT1TC  13 1 


1.  Did  Dr*  Griffiths  hove  the  right 
to  issue  this  second  oertifio.  to,  in  nat 
of  i ary  lien  Cor  ley,  without  sending  with 
sane  o cworn  statement  of  mother  in  which 
she  made  affidavit  to  the  fact  that  oho 
used  an  assumed  na:ao  at  tine  of  birth  of 
this  child? 
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2*  inc©  ih«  Local  Registrar  - 
i sra  this  birth  oocurod  is  unable 
to  locate  the  mother  of  this  child, 
is  there  any  other  way  this  record 
can  be  ohangod  so  that  Mr*  leech  any 
go  ahead  with  edoption  proceedings?" 


I. 


The  htato  Heglstrar  of  Vital  statistics 

SEb  r.p,OGI  S ?emPkj.o.«  ££  BSa 

as  nnyponecc  saury  end  a tlsf  -ctcry* 


ootion  9057  ft*  S.  Mo*  1929  provides  in  part  as  follows: 


,,The  state  registrar  shall  prepare, 
print  and  supply  to  all  registrars 
all  blanks  and  forms  used  in  regi storing, 
recording  and  preserving  the  returns,  or 
in  otherwise  carrying  out  the  purposes 
of  this  article;  and  shall  jropare  and 
irrus  such  detailed  instructions  as  may 
be  required  to  secure  the  uniform  ob- 
servance of  its  provisions  f;nd  the  main- 
tenance of  a perfect  system  of  registra- 
tion* nd  no  other  blanks  shell  be  uood 
than  those  supplied  by  the  state  registrar* 
lie  shall  oarefully  examine  the  oertifio  tee 
received  monthly  from  the  local  registrars, 
and  if  any  such  ere  Incomplete  or  unsatis- 
factory, h©  shall  require  such  further  in- 
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formation  to  be  furnished  no  may  be 
reoeasnry  to  oaks  the  record  complete 
end  satisfactory.  nd  ell  phyeloinns, 
mldwles,  informants  or  undertakers 
connected  with  smy  case,  and  til  other 
persons  having  knowledge  of  the  facts, 
are  horoby  required  to  furnish  such  in- 
form- t Ion  ns  they  mny  possess  regarding 
any  birth  or  death  upon  demand  of  the 
state  registrar,  in  person,  by  noil,  or 
through  the  local  registrar*" 


e are  of  the  opinion  from  the  forogoing  statutory  pro- 
vision that  the  State  Registrar  of  Vital  tstistlcs  has  the  power 
to  require  additional  information  relative  to  any  birth  certif- 
icate received  by  him  which  is  unsatisfactory,  end  all  persons 
having  knowledge  of  any  fact  or  facts  whloh  would  render  said 
certificate  complete  and  satisfactory  to  said  registrar,  are  re- 
quired to  furnish  suoh  information  as  they  may  possess  regarding 
any  birth. 

i e arc  of  the  opinion  that  this  information  may  core 
fron  any  person  having  knowledge  of  the  truth,  whether  parent, 
physician,  midwife  or  any  other  pereon.  If  this  be  true,  then 
it  is  s m/  ttor  with  the  registrar  os  to  what  constitutes  a sat- 
isfactory certificate  within  tho  meaning  of  the  law. 


Very  truly  yours. 


S.  4.  BARBSS 

Bslstant  ttarney  General 


APPROVED* 


“ot-’oinriwjr-' 

Attorney  General 
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Non-re3ldent  tuition 


February  2 , 1954. 


don.  ana  i . kc^ay 
Prosecuting  Attorney 
Jefferson  County 
Le  . oto,  Ml 8 sc r 1 


i ear  Mr.  kcAay: 


This  is  to  acknowledge  you r letter  dated  February  12. 

1954.  as  follows; 

"1  have  had  considerable  eomolaint  from 
persons  living  in  rural  communities  who 
have  children  attending  the  High  School 
here  at  Le  ooto.  fhe  School  noard  h.s 
been  ^akin^  the  children,  or  their  Darents. 
pay  tuition  by  the  month,  over*  and  above 
the  amo<  nt  which  the  local  School  1 strict 
in  which  they  reside  was  liable.  In  other 
words,  they  divided  the  supposed  to 

have  come  from  the  State,  by  the  months  in 
the  sohool  term,  and  were  charging  them 
that  monthly  rate.  In  the  event  they  did 
not  pay.  they  were  suspended  and  refused 
the  ^rades  they  had  made.  etc. 

i secured  a coDy  of  your  opinion,  dated 
November  2dth,  1955.  given  to  the  Prosecut- 
ing Attorney  of  Cole  County,  which,  if  I *■ 
understand  it  correctly,  holds  that  a non- 
resident pupil  car  iot  be  charged  any  sort 
of  a fee  that  is  not  chargeable  against  a 
resiueut  student. 

I wrote  to  ..tate  superintendent  Lee.  making 
an  inquiry  as  to  what  attitude  his  Lepart- 
rnent  was  taking  in  the  matter,  and  I have 
received  a letter  from  J.  R.  : carborough, 
llrtetor  of  High  ochool  Supervision,  which 
I quote  below: 
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'Section  9207,  page  26,  Revised  School 
Lavs  1931,  states  that  ooards  of  educa- 
tion may  set  up  rules  and  regulations 
governing  the  admittance  of  non-resident 
students. 

The  la*  of  1931,  Section  16,  page  23d, 
provided  that  the  state  would  pay  th* 
tuition  of  non-resident  students  up  to 
fifty  dollars,  anu  that  the  rural  districts 
from  which  the  students  come  would  pay  the 
tutltlon  costs  In  ezcass  of  fifty  dollars. 
This  law  does  not  prohibit  the  charging  of 
a fee  from  the  individual  students. 

I wish  to  call  your  attention  to  the  fact 
that  the  state  is  now  paying  only  about 
25 > of  this  fifty  dollars,  or  ■:  12.50,  per 
pupil. 

bet  us  assume  that  the  pupil  cost  in  be  Soto 
is  sixty  dollars.  I do  not  know  what  it  Is, 
but  am  assuming  an  arbitrary  figure  for  the 
sake  of  illustration.  The  State  is  now 
paying  only  *12.50 • The  rural  district  from 
which  the  student  comes  would  be  liable  for 
ten  dollars  per  pupil.  This  would  make  a 
total  of  $22.50  which  the  Le  Soto  school 
would  receive  for  each  non-resident  student 
if  no  charge  were  made  on  the  individual. 

I believe  you  will  agree  with  me  that  the 
be  Soto  school  could  not  afford  to  take  non- 
resident students  at  this  price  when  th* 
per  capita  cost,  under  our  assumption,  is 
sixty  dollars. 

I am  sorry  that  conditions  in  the  State 
revenue  have  mad*  it  Impossible  for  the 
state  to  meet  its  obligation,  and  as  a 
result  a large  percentage  of  the  high  schools 
in  the  state  are  forced  to  charge  fees  or 
reject  non-resident  students.  ->-t  would  be 
much  better  If  th*  1931  la*  were  financed  in 
full  and  the  individuals  relieved  of  this 
burden.  ,s  much  as  I regret  the  necessity 
of  charging  fees,  it  seems  that  a high  school 
ooard  is  acting  within  its  legal  rights  when 
it  charges  these  fees. 
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'If  this  apartment  can  be  of  any  help 
in  this  problem,  I shall  be  glad  to  have 
you  write  me  at  any  time.1 

If  I understarod  this  letter  correctly,  they  are 
holding  directly  opposite  to  the  view  contained 
in  your  recent  opinion. 

1 would  appreciate  it  Tory  ..uch  if  you  would, 
after  reading  their  letter,  let  me  have  your 
instructions  in  the  matter. " 


You  are  correct  in  stating  that  the  letter  you  received 
from  the  Department  of  Education  holds  contrary  to  the  opinions 
rendered  by  this  office  relative  to  tuition  of  non-resident 
students.  You  do  not  state  that  you  have  copies  of  these  opinions 
and  we  are  enclosing  herewith  same  for  yo>  r information. 

lease  be  advised  that  this  date  a mandamus  suit  was  filed 
in  the  Supreme  Court  with  this  question  involved;  the  style  of 
the  case  is  State  ex  rel . Mildred  Burnett  et  al.,  v.  Jefferson 
City  high  school  et  al.  The  litigants,  to  hasten  an  early  decision, 
entered  stimulation  which  materially  shortened  the  time  allowed 
under  the  rules  of  the  court,  consequently,  by  April  15th  we 
believe  the  court  will  have  rendered  its  opinion  settling  this 
controversial  point. 

We  are  cognizant  of  the  fact  that  the  Board  of  Education 
has  taken  a contrary  view  from  that  expressed  by  tbis  office.  In 
fact,  we  have  had  conferences,  as  well  as  correspondence,  over 
this  controversy  and  we  cannot  help  it  if  they  see  fit  to  substi- 
tute their  own  Judgment  in  lieu  of  how  we  interpret  the  law. 

However,  we  do  not  recede  from  our  first  position  and  will  only 
do  so  wh en  the  Supreme  Court  of  Missouri  determines  the  matter  as 
in  conflict  to  those  promulgated  by  this  department. 

e seldom  discuss  the  equities  involved  in  a controversy 
and  only  write  our  interpretation  of  the  law  as  to  what  we  think 
the  Legislature  intended  and  said.  True,  in  many  cases  legislation 
has  left  individuals  in  unfort  nate  situations  but  this  department 
is  powerless  to  remedy  such  a condition. 
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The  Supreme  Court  of  Missouri,  on  Banc,  in  the  caso  of 
State  ex  inf.  My  t ton  v.  hackliffe,  164  Mo.  453,  1.  c.  460,  said 
the  following  on  a similar  question* 

"The  courts  have  no  power  to  reform  legis- 
lation. As  it  comes  from  the  hands  of  the 
Legislature  so  we  must  take  it,  good  or 
bad,  perfect  or  imperfect,  and  however  much 
we  nay  regret  the  unfortunate  situation  in 
which  this  legislation  leaves  cities  of 
the  second  class  in  regard  to  one  of  the 
most  Important  departments  of  municipal 
government,  it  is  beyond  our  power  to 
relieve  it." 


' hen  the  Supreme  Co  ;rt  decides  the  case  now  pending 
this  Department  will  no  doubt  have  same  digested  ana  copies  sent 
to  all  Prosecuting  Attorneys;  so,  until  that  time  we  leave  this 
matter  without  further  comment  or  discussion. 


Yours  very  truly. 


James  L.  iiorn.uoetel 
Assistant  Attorney-Ceneral 


A ,piR0VF.D* 


P Y MciuTTRICK 
Attorney-  General . 


JLu  *1 .0 

Knee. 


TAX  * ON- SCHOOL  DISTRICT:  Assessor’s  duty  to  indicate  district 

whjote  land  is  located  in  making  out  list; 
Sec.  9261,  R.S.  Mo.  1929  applies  only  to 
personal  property. 


May  1 , 1934. 


Honorable  S.  T.  McIntyre, 
Assessor  of  Marlon  County, 
Hannibal,  Missouri. 


Dear  Sir: 


This  department  is  in  reoelpt  of  your  letter  dated 
February  8,  1934,  wherein  you  state  as  follows: 

"Referring  to  Hon.  Walter  0.  Stillwell’s 
letter  of  December  7,  1933  and  also  Decem- 
ber 28,  1933  to  you  in  regard  to  School 
Districts  58  and  59  (Marlon  County)  in  which 
he  requested  an  opinion  as  to  whose  duty  it 
is  to  keep  a reoord  of  the  several  school 
districts. 

"You  held  that  this  was  the  duty  of  the 
Assessor’s  office— which  I question.  It  is 
a fact  that  there  was  changes  made  in  districts 
58  and  59,  or  at  least  there  was  an  attempt 
made  to  change  these  two  districts.  It  was 
brought  out  at  a meeting  of  these  two  districts 
last  night  that  at  no  time  was  the  Assessor’s 
office  ever  consulted  about  the  boundary  lines 
or  the  land  which  was  consolidated,  distrlot 
59,  until  after  two  years  from  the  time  of  this 
consolidation. 

"While  in  Jefferson  City  same  time  back  I had  a 
talk  with  Mr.  Oliver  W.  Nolan,  Assistant  Attorney 
General,  and  he  advised  me  to  take  up  with  your 
office  any  part  of  this  opinion  that  was  not  clear. 

I am,  therefore,  setting  up  two  sections  in  ques- 
tion. I would  appreciate  having  an  answer  and  in 
addition  will  make  a further  request  to  ask,  in 
oase  of  any  consolidation  or  changes  in  oommon 
school  districts  whose  duty  IS  It  to  make  the 
changes  on  the  plats  or  the  Assessor’s  and  tax  books? 


r! 
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"Seetlon  9315  reads  that  the  dlstrlot  dark 
shall  raoord  the  copy  of  all  reports  made 
by  him  to  the  county  superintendent.  He  shall 
also  record  In  the  record  book  of  the  district 
a oorrect  plat  of  the  district,  changing  the 
same  as  often  as  alteration  is  made  In  the 
boundary  lines  by  the  proper  authority  and 
shall  furnish  the  oounty  clerk  and  the  county 
superintendent  with  copies  of  the  same  and 
shall  officially  notify  them  of  any  change 
whenever  made. 

"From  the  above  section  I am  at  a loss  to  know 
how  the  Assessor  would  ever  know  what  boundary 
lines  were  changed  when  he  was  never  notified 
by  the  sehool  district  or  any  statute'  where  the 
clerk  of  the  school  district  was  required  to 
furnish  the  Assessor  with  this  Information. 

* 

"In  view  of  Section  9315  are  you  quite  sure 
that  It  1 8 the  duty  of  the  Assessor’s  Office 
to  keep  a reoord  of  the  different  sohool  dis- 
tricts when  there  is  no  provision  made  for  the 
dlstrlot  clerk  to  notify  him  of  any  changes  made 
ip  any  particular  district?  The  change  In  the 
two  districts  now  In  question  was  not  brought 
to  the  attention  of  the  Assessor  until  Septem- 
ber, 1933  and  neither  did  I know  what  lands 
were  taken  in  this  consolidation,  as  I was  at 
no  time  coneulted  in  regard  to  any  of  the 
boundary  lines  and  had  no  way  of  knowing  of  any 
changes  being  made. 

"It  Is  possible  that  I have  failed  to  find  the 
statute  wherein  I should  have  sought  the  infor- 
mation as  to  the  boundaries  of  the  two  sohool 
districts  in  question  other  than  the  previous  as- 
seesment  book,  which  ahowed  them  to  be  in  the 
dietrlct  they  were  always  in.  If  there  Is  such 
a statute  I would  be  pleased  to  have  you  quote 
me  same.  Section  9261  eats  out  the  duties  of 
the  oounty  clerk  end  lm  the  lest  pert  of  this 
etatute  it  reads:  It  shell  be  the  duty  of  the 
county  assessor  in  listing  pronerty  to  take  the 
number  of  the  sehool  district  in  whloh  said 
tax-payer  resides  at  the  time  of  making  hla  list 
to  be  by  him  marked  on  said  list  and  also  on 
the  personal  assessment  book,  whloh  I do,  and 
which  I firmly  believe  eqpplles  only  to  personal 
property  end  In  no  way  applies  to  real  estate. 

"1  am  very  anxious  to  get  this  matter  straightened 
out  and  If  It  Is  the  duty  of  the  Assessor's  office 
or  not  the  duty  but  If  there  Is  some  authority 
for  the  assessor  to  request  the  elerka  of  the 
/ different  sehool  districts  for  the  plat  of  their 

dlstrlot.  I will  ba  Taw  - • 
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Tour  question  reads  as  follows:  "In  ease  of  any  consolida- 
tion or  changes  in  common  sshool  districts,  whose  duty  is  it  to  make 
the  changes  on  the  plats  or  the  Assessor's  and  tax  books?" 

Seetlon  9353,  R.S.  Mo.  1929  provides  in  part  as  follows: 

"****The  oounty  superintendent  shall 
file  a copy  of  the  petition  and  of  the 
plat  with  the  county  elerk  and  shall  send 
or  take  one  plat  to  the  special  meeting. 

****The  county  superintendent  shall  proceed 
as  above  set  forth  and  in  addition  shall 
file  a copy  of  the  petition  and  of  the 
plat  with  the  oounty  clerk  of  each  county 
from  which  territory  is  proposed  to  be 
taken:  ***•" 

Under  the  foregoing  section,  which  applies  to  consolidated 
schools,  it  is  the  duty  of  the  county  superintendent  to  file  with 
the  county  clerk  the  plat  which  sets  forth  the  limits  and  boundaries 
of  districts  and  the  land  contained  therein,  and  to  make  all  nec- 
essary ohanges  on  the  plats. 

Section  9315,  R.S.  Mo.  1929,  applies  to  common  schools  end 
provides  as  follows: 

"The  district  clerk  shall  record  a copy 
of  all  reports  made  by  him  to  the  county 
superintendent.  He  shall  also  reoord  in 
the  reoord  book  of  the  district  a oorrect 
plat  of  the  district,  changing  the  same  as 
often  as  alteration  is  made  in  the  boundary 
lines  by  the  proper  authority,  and  shall 
furnish  the  oounty  clerk  and  county  superin- 
tendent with  copies  of  the  same,  and  shall 
officially  notify  them  of  any  change  whenever 
made. " 

Under  the  foregoing  seotion,  if  the  district  is  a common 
school  district,  it  is  the  duty  of  the  dark  to  file  the  plat  with 
the  county  olerk;  and  to  make  all  necessary  ohanges  on  the  plats. 

If  the  district  is  a consolidated  district,  it  is  the  duty 
of  the  oounty  superintendent  to  make  all  necessary  changes  on  the 
plat,  and  if  it  is  a common  school  district,  it  is  the  duty  of  the 
distrlot  clerk  to  make  the  necessary  ohanges  on  the  plat. 

Section  9769,  R.S.  Mo.  1929  provides  for  the  delivery  of 
books  to  the  assessor  and  for  their  return  to  the  county  clerk, 
reading  in  part  as  follows: 

"The  clerk  of  the  county  court  shall  deliver 
to  the  assessor  ****  the  assessor's  book  of 
last  assessment  of  real  estate,  and  the  list 
of  taxable  lands  furnished  by  the  register 
of  lands,  and  t.alro  h<«  ■ 
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the  assessor,  as  soon  as  he  shall 
hare  completed  his  assessment  and  mads 
his  assessor's  books  for  the  year,  shall 
return  the  whole  of  such  papers  and  doc- 
uments to  the  clerk* " 

Section  9778,  R.S.  Mo.  1929  provides  that  the  assessor's 
book  is  to  be  mads,  and  reads  as  follows: 

"The  assessor,  on  examination  and  compari- 
son of  the  list  of  property  delivered  by 
individuals,  and  the  list  of  lands  fur- 
nished by  the  secretary  of  state,  and  said 
maps  and  plats,  and  after  diligent  efforts 
for  ascertaining  all  taxable  property  In 
his  county,  shall  make  a complete  list  of 
all  the  taxable  property  In  his  county,  to 
be  called  the  assessor's  book." 

This  section  sets  out  the  manner  in  which  an  assessor's 
book  is  to  be  madd  and  provides,  among  other  things,  that  the  assessor 
shall  make  an  examination  of  maps  and  plats  and  make  a diligent  ef- 
fort to  ascertain  all  taxable  property  in  his  county* 

Section  9261,  R.S.  Mo.  1929,  among  other  things,  provides 
as  follows: 

"♦♦♦♦it  shall  be  the  duty  of  the 
county  assessor  in  listing  property  to 
take  the  number  of  the  school  district 
In  which  said  taxpayer  resides  at  the 
time  of  making  his  list,  to  be  by  him 
marked  on  said  list,  and  also  on  the 
personal  assessment  book.  In  columns 
provided  for  that  purpose." 

In  the  case  of  School  District  v.  Bowman,  178  Mo.,  l.o.  658, 
Marshall,  J. , said: 

"Primarily  the  assessment  and  collection 
of  taxes  are  proceedings  in  rem.  Therefore, 
whefe  the  property  Is  aotually  looated  Is 
the  place  where  the  assessment  is  made  and 
the  tax  collected.  It  is,  of  course,  com- 
petent for  the  Legislature  to  prescribe 
where  personal  property  shall  be  assessed 
and  taxed,  and  when  the  Legislature  has  so 
prescribed,  such  regulations  must  be  followed. 

But  when  the  statute  is  silent,  the  ordinary 
rules  of  law  must  obtain." 
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Seo.  9745,  R.S.  Mo.  1929  provides  In  part  as  follows: 

"All  personal  property  of  whatever 
nature  and  character,  situate  In  a 
county  other  than  the  one  im  which  the 
ovner  resides,  shall  be  assessed  in  the 
county  where  the  owner  resides,  except 
as  otherwise  provided  by  section  9763;" 

In  the  ease  of  State  ex  rel.  v.  Shepherd,  218  Mo.  656,  the 
Court  said  (l.c.  663): 

"It  is  conoeded  by  counsel  for  both 
appellant  and  respondent  that  personal 
property  Is  taxable  at  the  domicile  of  , 
the  owner  and  in  the  school  district  in 
whloh  he  resides". 


CONCLUSION 

In  the  light  of  the  foregoing  seo t ions,  we  are  of  the 
opinion  that  in  case  of  any  consolidation  or  changes  in  common  school 
districts,  it  is  the  duty  of  the  county  superintendent  or  district 
elerk,  respectively,  to  make  the  changes  on  the  plats  and  that  under 
Section  9315,  supra.  If  the  district  is  a common  school  district,  it 
Is  the  duty  of  the  district  clerk  to  file  the  plat  with  the  oounty 
clerk;  and  under  Section  9353,  supra,  if  the  district  is  a consoli- 
dated district,  it  is  the  duty  of  the  county  superintendent  to  file 
the  plat  with  the  county  clerk. 

In  view  of  the  authorities  heretofore  oited,  it  is  fundamental 
that  real  property  is  taxable  in  the  school  district  where  located 
and  that  personal  property  is  taxable  in  the  school  district  wherein 
the  owner  maintains  his  legal  domlolle.  Ve  are  therefore  of  the 
opinion  that  Sec.  9261,  supra,  referring  to  the  duties  of  the 
oounty  assessor,  applies  only  to  personal  property.  Any  other  con- 
struction of  the  statute  would  be  meaningless  for  the  reason  that  it 
makes  no  difference  where  the  taxpayer  resides  with  reference  to  the 
taxation  of  real  property,  said  property  as  heretofore  stated  being 
taxable  where  located.  Therefore,  in  order  to  give  Sec.  9261  any 
■ meaning  whatsoever,  it  must  be  construed  to  apply  to  personal  property 
only. 

/ 

''  Respectfully  submitted. 


APPROVED: 


OLLIVSR  W.  NOLEN, 
Assistant  Attorney  General 


Attorney  General 


OW N; AW 


HJiLATI  0 TO  POnEK  OF  ST  TI.  l.LOISTOR  T LA KE  ALL 
LULLS  Af.'D  i.^OULATICIiS  TO  Till  L 0 IllAT,  .'JSR3  H JOxiH 
..IoH  TO  1909,  LIT;  Li.  I Tnl‘1  STATE  Oh  OUT  OF  Till 
STATE  AKD  HOW  RESIDE!  IS  TO  TER  BIRTH* 


lUqr  9tfcf  1034 


or*  • i*  ix  iau^h 

•tat*  Oaltu  Co.  rdsolon 
Jetfe.oon  city*  Liooouri 

UMr  ’ootor  i 

• aaJuiowledjo  receipt  of  your  lotto;-  of 
data  ; 'Ay  lot,  1034,  1a  *..leh  you  eta  to  inquire 

a*  follovot 

"I  ora  horeby  i’o  uMtl’v;  your  opinion 
co’  comin,;  to  int ary  .etion  of  tho 
U£>endnent  906a  to  r rtialo  £,  chapter 
6;  , newieea  tatuteo  of  lUo^ourl,  l^uf 
tniitltd  T.c jisti  atior.  of  dir  the  and 
Dtalhli'* 

The  reading  of  , action  906a  with  i ..led 
wo  are  particularly  conoorned  it*  ao 
followoi 


honever,  prior  to  tho  taking  offoct  of 
taie  nrtioiO|  a portion  ao  born  in  tho 
ot-ito  of  cioeourl,  & roa.^i.  i ui,- 
..^a^uua-i  ^orn  oul'l^c  tp  ..iota.  ouch 
jirtii  mo>  u«  re  ;iotoroo  In  the  banner 
and  aceor.lng  to.  nearly  ao  poaoiblo. 
tii«  provioiono  of  oootion  9063  of  tula 
article,  etc# 


Il«o  question  hao  arioon  ao  to  aoj  it 
would  ho  poo 8 id  10  t register  tlto  birth 
of  a ,»*roon  oocurrin,,  outoiuo  of  tho 
St  to  of  i.loeouri*  It  h ao  boon  our 
opinion  that  wo  cannot  register  ouoh  a 
birth  hut  that  it  nuot  ho  forwarded  on 
to  taa  otato  in  w.tich  tiio  oaid  birth 
occurred  for  registration  there* 

Tnio  quootion  woo  brought  up  lay  r*  C*  b# 
roy*  on  attorney  at  law,  at  Cambell, 
Kloooori* 

°or  your  convenience  oopioo  of  p*rt  of 
t.»e  correspondence  are  e;  closed  hero*  ith*" 


hr*  4*  T*  *.CGsUcjh 


riuy  lb.>4 


I. 


J action  8054a  Lave  ttlasouri  1831,  page  '230 
provided  »o  follows* 


Whenever,  prior  to  tac  tailing  off  act  of 
thie  artlolOf  a person  was  bom  In  t he 
state  of  jiisoouri,  or  a resident  of 
Hisoouri  born  outside  of  thie  stit«9  such 
birth  ;sa„  oa  registered  in  the  rmnner 
and  according  to*  nearly  aa  poae idle, 
the  provisions  of  section  8054  of  this 
article  9 bj  filling  out  blank  regis- 
tration pap ore  secured  frot:  the  loco* 
registrar  and  filing  sane,  toother 
with  a registration  fee  of  2*60 9 with 
the  otata  registrar  of  vital  et  tistico* 
Such  papers  aitall  contain  the  affidavits, 
sworn  to  before  a notary  9 of  at  leaet 
two  yaraona*  knowl ng  the  facta*  The 
state  registrar  aa*.  require  further 
affidavits  to  establish  the  truth  of 
the  faete  endeavored  to  be  cade  of  ra* 
cord  0/  the  c art  1 fie ••■ta  and  nay  with* 
hold  filing  of  ouch  birth  certificate 
until  hia  requirements  are  complied  vlttu 
The  ate  te  registrar  aay  sake  and  a;  t force 
appropriate  rules  and  regulations  to 
carry  out  thia  act  and  to  prevent  fr  ud 
and  deception*  ’ 


Tha  above  eta tute  vss  passed  aa  an  am:idiMnt 
to  article  II  of  Chapter  52  of  tha  .'tatutea  of  tula  state* 

It  appears  tha  purpose  of  the  oxaend  ant  vaa 
to  provide  a way  by  iiich  persona  born  in  t *io  ct  ta 
prior  to  thia  lav9  which  vac  passed  in  1808,  and  aloo 
per aone  who  were  bor  out  of  the  at  te , but  no-  real* 
dent  of  the  st  te  could  have  their  birth  re,:istere>>* 

The  lav  provided  t.bat  proof  of  tha  facta 
relative  to  such  births  shall  be  u_  affidavits 9 of  at 
least  two*  It  will  be  worse  in  nind,  tik.it  the  state 
registrar  »uet  be  satisfied  of  the  truth  in  relation 
to  any  birth  coning  under  this  olaae9  and  tmj  with* 
hold  filing  sue*,  birth  certifier tee  until  ha  la  fully 


Dr*  «•  T*  tcGaujh 


.ay  9,  1&)>j 


Mtlifitd  t-.at  no  f&rud  or  d«otption  is  att»vt«d  in 
filing  a birth  oartlfleait* 

It  further  appeara  tii#  ut^ta  rojiatr  it  is 
«VO*«rid  to  Mki  all  rulaa  and  i emulation*  nacasaarp 
and  appropriate  to  oarry  out  aald  anenued  act*  that 
fraud  a'-d  aoe option  am j bo  prevented* 

mi f Vo  bold  that  tao  Interpretation  of  aald 
a act  ion  9064a  Supra,  to  bo  that  the  atato  regietmr 
haa  tao  pover  and  author  It.  to  Make  u.l  rule#  and  refc» 
ulatlona  neoeoeory  and  appropriate  to  af foot  tho  rrngm 
latratloa  of  pereone  born  oltnor  in  tula  at  to  or  out 
of  the  atato.  Out  no*  roaldonta,  thereof  prior  to 
Auguet  17th,  1909.  when  tho  original  not  boo ana  a lav| 
upon  a proper  application  and  a payment  of  a foe  of 
Too  and  60/100  ($8*60)  hollars* 


lieapeotfully  ouhaittod, 


V*  w*  Bar no a 


ftoaletnnt  A t to  roey-Oeneral 


AP.BOVED* 


At tor no/  General 


DEAD  BODIES: 


DISPOSITION  OF  SAME  WHEN  THE  PROPERTY  OF  A PENAL 
INSTITUTION. 


\ 
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May  15,  1934. 


Hon.  0.  W.  McLain 
Superintendent 
Algoa  Farms 

Jefferson  City,  Missouri. 


Dear  Sir: 


Your  request  of  May  loth  reads  as  follows : 


* 'One, will ian  Jaokson  Carroll,  our 
nuaoer  860,  who  was  sentenced  to  thl6 
institution  from  Kansas  Oity,  Jaokson 
County,  Missouri,  on  January  39,  1934. 
to  serve  a term  of  two  (3)  years  after 
having  plead  guilty  to  the  oharge  of 
L&roeny  of  a Motor  Vehicle,  became  ill 
as  the  result  of  an  infection  on  the 
nose  which  developed  into  Cellulitis, 
and  died  this  morning  at  1:30  a.a.*. 

ttThi8  Inmate  was  taken  to  prison  hospital 
for  treatment  for  cellulitis.  Under  the 
law,  is  it  possible  for  me  to  return  the 
corpse  to  the  nearest  of  klnT  If  not, 
what  disposition  shall  I,  as  Superintend- 
ent of  the  Intermediate  Reformatory,  make 
of  the  oor  se  under  the  law. 

"I  will  app  fccjdce  an  early  opinion 
as  this  is  an  emergency." 


Section  8473.  R.  3.  Mo.  1939,  provides  in  part 
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as  follows: 


"The  superintendent,  subject  to 
the  direction  and  control  of  the 
commissioners  of  the  department 
of  penal  institutions,  shall: 

"(a)  Manage  said  institution 
and  have  control  over  the  inmates 
thereof." 


Section  9139.  R.  3.  Mo.  1939,  provides  as  fol 

Iowa: 


"Superintendents  or  wardens  of 
penitent it ries,  houses  of  cor- 
rection and  bridewells,  of  hos- 
pitals, insane  asylums  and  poor- 
houses,  and  coroners,  sheriffs, 
jailers,  oity  and  county  under- 
takers, and  all  other  state, 
oounty,  town  or  city  officers  in 
whose  custody  the  body  of  any  de- 
ceased person,  required  to  be 
buried  at  public  expense,  shall 
be  and  are  hereby  required  immediate- 
ly to  notify  the  secretary  of  the 
board  of  distribution,  whenever  any 
such  body  or  bodies  come  his  or 
their  possession,  charge  or  control, 
and  shall  thereafter  dispose  of  such 
body  or  bodies,  as  the  secretary  of 
the  state  board,  may  direct:  provided, 
that  at  any  time  before  said  body  or 
bodies  have  actually  been  distributed, 
as  provided  in  this  article,  any 
relative  or  friend  of  any  such  de- 
ceased personjar  persons,  shall  have 
the  right  to  take  and  receive  the 
same  from  the  possession  of  any  per- 
son in  whose  charge  or  custody  it 
may  be  found,  for  the  purpose  of  in- 
ternment: Provided,  that  when  & claim 
is  made  for  such  body  or  bodies  by 
any  person,  not  a relative  of  such 
deceased,  person  or  persons,  the  ex- 
pense of  the  internment  shall  be 
borne  by  the  person  making  such  claim. 
The  school  or  college  securing  such 
body  shall  pay  all  necessary  expense 
incurred  in  the  delivery  thereof. 
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including  cost  of  notice  to  secre- 
tary, which  notice  shall  be  by  tele- 
graph, when  neoeseary.  A correct 
record  of  all  such  bodies,  name  and 
date  of  death,  shall  be  kept  in  a 
book  kept  for  that  purpose  with  the 
county  olerk  of  the  oounty  in  which 
suoh  person  died,  or  the  oity  health 
ooonuaissioner  of  3t.  Louis  oity,  and 
such  record  must  be  furnished  said 
oounty  officer  by  person  or  persons 
reporting  said  bodies  to  the  state 
anatomical  board." 


CoHOLU3lQH. 


»6  are  assuming  that  the  Board  of  Peaal  Commis- 
sioners have  left  the  matter  of  disposing  of  this  corpse 
up  to  you  as  Superintendent  of  this  institution;  that 
they  have  not  given  any  directions  or  asssrted  thsir 
authority  over  the  disposition  of  this  oorpse,  nor  have 
they  laid  down  any  general  rule  to  be  followed  by  you 
in  all  case 8 where  you  nave  an  inmate  to  die. 


In  suoh  & case  it  is  our  opinion  that  you  have 
the  right,  under  your  general  power  to  "manage  said  in- 
stitution," to  dispose  of  this  corpse  as  provided  in 
Seotion  9139,  supra,  but  in  no  other  manner,  for  this 
aeotion  is  mandatory. 


Under  the  provision  of  this  section,  any  relative 
or  friend,  for  the  purpose  of  interment,  may  take  this 
oorpose  from  your  possession  or  custody,  at  any  time 
before  it  is  taken  over  by  the  state  "boutd  for  the 
disposition  anu  delivery  of  dead  human  bodies."  There 
is  nothing  in  this  law  providing  that  the  state  shall  pay 
the  expense  of  returning  the  oorpse  to  the  nearest  of 
kin  interment. 

Respectfully  submitted. 


APPROVED:  1U;  okn  SjA-YjiKU 

Assistant  Attorney— General . 

ROY  HoXITTkICK 
Attorney-General . 

*03/ af  j 


UUXTB  dRTIfICAl£: 


By  whom  to  be  signed, 


T.  i eCtn  ,is,  . U*  , 
otnte  iiealth  Jamlasloner, 
/offers cn  City,  lauourl. 

•ear  *ir: 


/ttly  27,  1334. 


*e  iu  race it  of  yo  jr  letter  of  Jnly  10,  1334  •**-*«£ 

for  an  opinion  on  certain  questions  raised  In  a latter  fron  hor~aa 
Chan berlein,  uty  e^lstrar  of  Vital  otetletiaa,  of  t.  Louie,  leeouri, 
r.  Oboe. berimin' a latter  bain  - in  the  following  torus: 

"ha  should  be  Tory  ;*lad  if  you  could  eeeire  for  ua  an  oplnlor. 
a a to  ahat  constitutes  a coroner ' a aaaa.  war  und era taxmlm., 
on  study  of  tha  'Maaourl  .tah  toa',  is  that  the  coroner  should 
al0>  only  aueh  death  car  Ilf  lea  tea  aa  atated  In  •ctlon  30471 
'if  tha  circumstances  of  tha  eaae  render  it  probable  that  t)« 
death  eaa  caused  by  unlawful  or  suspicious  naans* ; felfcroee 
by,  * hare  tnare  eaa  an  attendli<  ; physician,  riadioal  oartl fl- 
oats &a*t  be  aimed  by  bits.' 

At  present  t eaoron:  in  dt.  louis  si  gna  ear  t If  lea  tea  for  tha 
following: 

▲11  deaths  resultin'  fro  . saoldent  or  inj  ry,  including  deaths 
fro  a burns  and  eealdwtttal  poisonings , ever  if  sue:  deaths  taxis 
leas  aa  long  ■ yaar  after  tha  data  of  tha  so ci dent  «,<1  re- 
gardlaas  of  what her  or  not  there  was  a physician  in  attanuenaa. 

11  deaths  of  patients  e to  hare  bee-  in  hospital  lass  titan  twenty - 
four  hours,  regardleaa  of  care  by  hospital  physicians  cLxing  t at 
til— . 

▲lao  when  daut  a occur  la  a private  bona  ana  tha  dead  parson  is 
taxen  to  the  hospital  where  he  is  pronatuiead  dead,  t e ooron re- 
writes in  the  hospital  aa  the  pleas  of  death  rather  ttan  toe  hor-o 
address  where  tha  death  actually  occurred.  This  roeedure  in 
often  followed  in  tha  eeaa  of  stillbirths  which  occur  In  a hu  e; 
if  the  not  her  and  dead  child  are  ta/.en  Irmadl  ately  to  a uoapltal, 
the  ooro tier  writes  in  "taroute  to  hospital1'  rat  er  than  the  boo 
a a the  place  of  death  of  the  stillborn  eMld.  ' 

»e  feel  that  a pbys.oinn,  called  in  an  a ease,  a cold  sleeps  sin 
a death  aaarti floats,  regardless  of  the  length  (or  brevi ty|  of  time 
in  attendance,  except  in  omasa  of  auapeetad  unlawful  or  auspicious 
c*ans;  thnt  tiie  death  aerti  lento  e x>uld  show  the  actual  rises 

of  death,  net  the  pleas  where  t a death  eaa  pronounced. 


2.  T.  chough,  ■ . i*< 


Jmiy  27,  1934. 


It  is  our  opinion  that  this  off loo  may  bo  plaeed  in  o Tory 
embarrassing  position  unless  oo  oan  learn  thn  oarroot  and 
lawful  procedure  and  take  stops  to  onforoo  it. " 

Tho  question®  raisod  in  such  request  soom  roduolblo  to  the 
followings  I.  hat  oortlflsatoa  of  death  are  to  bo  signed  by  tho  attending 
physiol  an.  11.  -hst  certificates  of  death  are  to  bo  signed  by  tho  Cemasr. 
111.  >hother  sum  certificate  should  tfion  the  plaso  of  death  of  Vie  place 
of  the  ronounoo  ont  of  death. 


1. 

OMtriyiQAiK.>  w a&Airi  ro  a,  wiOhtD  a*  AiThiaiho 

i i.  .'  » 

Karl sod  statutes  lssouri  19^9,  action  9046,  after  pro Tiding  for 
the  items  to  be  included  in  the  certificate  of  death,  pro ▼ Idas  as  folloes: 

**111#  medical  certificate  shall  be  made  and  signed  by  the 
physician,  if  *ny , last  in  attendance  on  the  das cased. " 

and  the  su.e  section,  after  providing  that  such  physician  shall  state  tho 
Tarloue  s oolfiod  foots  in  aueh  certificate  contlnueot 

"Causes  of  death,  whlou  may  be  the  result  of  either  disease 
or  Tlolenoe,  shell  he  earefully  defined;  end  if  fro  . violence, 
its  nature  shell  be  stated,  and  whether  (probably)  accidental, 
suicidal,  or  homicidal.” 

the  provisions  above  quoted  show  that  wherever  a physician  has  bean 
in  attendance,  even  where  death  see  caused  in  such  a manner  as  to  justify 
or  require  e oroner ' s inquest,  such  physician  shall  sign  the  certificate. 

Ik 

currmcATm  l\,  m h-idfra)  by  choker. 

e vised  statutes  lssouri  19^ , -action  9047*  defines  the  deaths  in 
connection  with  which  it  la  the  duty  of  the  Coroner  to  si  31  a ear tl floats. 
3ueb  section  provides  so  follows: 

* so.  9047.  Undertaker  to  notify  registrar,  wh«i  - ooraner 
sailed  in,  when  - coroner's  (titles.— In  f»M  of  any  death 
occurring  without  aadieal  st tan dense,  it  shell  be  t e duty  of 
the  undertaker  to  notify  tho  registrar  of  sua  death,  sad  when 
so  notified,  the  registrar  shall  inform  the  loeal  health  officer 
and  refer  the  case  to  him  for  lssaediate  Invsetlgatlon  and  ear- 
tifieetlon,  prior  to  issuing  the  permit:  FR0V1DU),  that  when 
the  local  health  officer  la  not  e qualified  physician,  or  when 
there  le  no  sueft  official,  and  in  such  oases  only,  the  registrar 
is  authorised  to  nake  the  certificate  end  return  from  the  state- 
ment of  relatives  or  other  persons  having  adequate  Knowledge  of 


3*  £>•  X • i* 
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the  facts  1 fWOVLOfil),  VURTUtt,  that  If  the  circumstances  of 
the  teeth  renter  it  probable  that  the  teeth  wee  caused  by 
unlawful  or  suspicious  means,  the  registrar  shall  then  refer 
the  ease  to  the  coroner  for  his  investigation  end  certifica- 
tion. And  any  coroner  chose  duty  it  is  to  held  an  inkiest  on 
the  body  of  any  deceased  person,  «d  to  Daks  the  certificate 
of  death  required  for  a barbel  permit,  shall  state  in  hie  cer- 
tificate the  nane  of  the  disease  causing  daath,  or  ths  means 
of  daath;  causes  or  violence,  and  ehsthsr  (probably)  acci- 
dental, suicidal,  or  homicidal,  aa  determined  by  the  inquest; 
and  shall,  in  either  ease,  furnish  such  information  as  any  be 
required  by  the  state  registrar  properly  to  classify  the  death* " 

An  examination  of  this  statute  shoes  that  for  a eaas  to  carrot  oar- 
tlflaation  of  ths  oauas  of  death  by  a oemeaar  for  ur poses  of  registration 
teo  conditions  must  exist:  (1)  absents  of  nodical  attendance;  (2)  a pro- 
bability that  the  daath  was  caused  by  unlawful  or  suspicious  means.  The 
last  part  of  Jeetloa  9046  in  its  Juxtaposition  with  ueetlon  9047  shows  that 
the  fo r ttvras  to  cover  certificates  where  a physician  had  been  in  qttendanse 
and  the  latter  to  sever  eeeee  where  e physician  is  net  in  attend  ice,  the 
two  bom  r mutually  exclusive  and  designed  to  cover  those  two  possible  types 
ef  situations.  Attention  is  called  to  the  first  t brass  of  section  9047 
provides  "in  esse  of  any  death  occurring  without  medical  attendance"  upon 
wt.ieh  phrase  nepamte  the  rest  of  such  eeetion. 

The  atatem  nt  above  that  the  lest  pert  of  section  904b  and  the  whole 
of  eat ion  >047  are  mutually  exclusive  night  seen  superficially  to  be  open 
to  attack  on  the  ground  that  deethc  by  violence  ere  required  by  section  904b 
to  be  certified  by  the  attending  physician,  and  such  deaths  are  by  section 
XJ47  likewise  required  to  bo  certified  by  the  Oereeer.  However,  it  would 
seem  that  two  different  typea  of  certificates  are  contemplated  in  such  eases, 
the  certification  to  be  nde  by  the  Coroner  bein'  e certificate  of  the  finding 
of  the  Coroner* a jury  end  net  the  medical  certificate  e t death,  so  that  it  is 
our  omoluelon  that  the  eerti floats  of  teeth  in  the  form  rovited  for  in  ac- 
tion 904 b is  never  to  be  signed  by  ths  Coroner  when  the  signature  of  the 
atten  ding  physio  inn  is  available. 

the  only  situation  shioh  has  been  found  in  the  statutes  in  which  the 
Coroner  is  authorised  to  sl9  e certificate  ef  death  other  than  eases  where 
death  occurs  by  violence  or  e casualty  end  there  is  no  physician  in  attendance 
Is  covered  by  Revised  statutes  Ussuri  1929,  action  II&34,  **l*b  provides 
that  In  eeeee  where  e certificate  of  the  cause  of  teeth  is  necessary  for  the 
burial  of  the  body  of  any  5 arson,  the  Coroner  shall  make  such  eerti fleets  if 
requested  by  relatives  or  friends  of  the  deceased  to  do  so,  in  which  event  the 
person  ankiug  such  request  shall  pay  all  coats,  fHI  Mid  expenses  of  tbo  inquest 
and  certificate. 

The  conclusions  set  out  above  ere  eeirfirumd  by  the  adjudicated  eeeee. 

In  O'Donnell  v.  telle,  323  »«.  1170,  21  S.  t.  762  (1929)  the  admissibility  in 
evi denes  of  e certificate  of  death  see  questioned  on  the  ground  that  such  ear- 


4*  h.  T#  oUou^,  U*  0. 


July  27,  I934. 


tiflsat*  bad  not  boon  oortlflod  by  the  pro par  parses,  baying  been  si  ned 
by  tha  oroner  and  tho  court  aaa  lad  to  a rather  thorough  consideration 
of  tha  proper  form  and  signature  for  suah  eertifieate.  Tha  oourt  reversed 
a Jud#r.ant  for  tha  plaintiff  on  tha  ground  that  tha  certificate  received 
in  evidence  was  not  properly  adr.laalbla  as  not  having  been  signed  by  the 
projer  person  under  the  statutes.  The  oourt  in  the  ocurte  of  lta  opinion 
eeidi 


"Defendant  Insists  the  aiedleal  certificate  must  be  made  and 
signed  by  tha  at tend in  physio len.  i laintlff  thinks  the 
ooroner  was  author load  by  aeetioa  3003,  Mar.  St.  1919,  do  make 
and  ei  » said  part  of  the  eortlfleate  of  doath.  oald  seat  ion 
does  author las  the  ooroner  to  make  tha  medical  sartlflsat*  when 
tha  oasa  is  refarrod  to  him  by  ins  registrar  as  a ease  without 
an  attending  physio  Ian  and  a eaaa  share  death  aay  have  been  eeuaed 
by  unlawful  end  suspicious  means,  then  the  ooroner  is  so  authorised, 
be  must  ranks  the  eertifieate  ea  directed  in  said  section.  This 
duty  is  Inal dental  to  the  duties  of  e coroner  under  chapter  46 
(saatioaa  8t*  19*9»  which  provides  for  taking 

inquests  of  violent  end  eesual  deaths.  This  chapter  directs 
the  ocraoar  to  perform  no  duty  lu  eld  of  the  registration  of  births 
and  deaths. 

Defendant 'a  contention  oust  be  sustained.  It  la  clear  the  law- 
makers had  in  mind  tha  bast  information  obtainable,  for  they 
provided  in  section  3002,  Hav.  St.  1919,  that  the  medical  cer- 
tificate of  tha  death  esrtlfleats  must  be  made  sad  si  ned  by  tha 
at  tend  in.  ; physician.  They  not  only  oommanded  the  attending  phy- 
sician to  make  and  sign  tbs  medical  eertifieate  but  provided  be 
would  be  gull  tr  of  e misdemeanor  if  he  failed  or  refused  to  do  u», 
motion  3017 » Kev.  St.  1919.  In  eaaaa  calling  far  aa  inquest  it 
wold  be  the  duty  of  the  attending  physician  to  notify  the  ooroner. 

It  would  then  be  the  duty  of  the  ooroner  to  hold  an  inquest  under 
chapter  4b  (saatioaa  39Ib*j957)  Her.  8t.  1919*  act  the  heldlng 
of  an  inquest  docs  not  authorise  the  ooroner  to  make  and  sign  toe 
aadloal  eortlfleate  unless  the  oeee  sea  referred  to  him  by  tits 
registrar  as  provided  In  aeotlon  3003.  If  there  is  an  attending 
physician,  t e medical  eortlfleate  must  be  made  and  allied  by  him. 

In  the  ease  at  bar,  there  was  an  attending  physician,  and  be  did 
not  eke  end  sign  the  medical  eertifieate.  It  was  made  end  signed 
by  the  deputy  coroner  who  was  not  an  attending  physician,  there- 
fore It  was  not  mode  in  substantial  compliance  with  the  statute 
and  should  not  have  bean  admitted  in  evidence. * (21  S.  W / 763) 


iL^Ch  >.»  XMAia  IV  at  JTA.1DD 

revised  otatutea  of  laaourl  1929,  ^action  904b,  provides  that  the 
eertifieate  of  death  snail  contain,  eoioag  other  things  "pleas  of  death",  a 
statement  in  the  certificate  of  the  place  where  the  deceased  wee  pronouns ed 
dead,  omitting  the  lee*  of  death  if  such  wee  known,  would  not,  in  our  opinion, 

ha  • •(■nllnu  with  thl.  nro*l  .1  on  nr  tha  atatata. 


T.  UoOeikgl,  to.  0 


July  <7,  1934* 


CoNv.ij^Xu: . 

It  la  our  opinion  that  oertlfloatea  of  dooth  are  to  he  a Insert  toy 
tue  physiol an  Is  atteada&ee,  If  any,  regardless  at  the  length  of  tlue 
of  the  attendasoe  or  the  oauee  of  death,  and  that  share  tbo  signature  of 
aush  phyalelan  la  available,  the  Coroner  haa  no  authority  to  alas  such 
aartl float*  and,  further,  It  la  our  opinion  that  the  eartifloata  of  death 
oust  atata  the  pleas  of  death  and  not  the  nlaee  at  the  p re nouns  eoant  of 
death. 


fours  vary  truly, 

EDWARD  H.  yjLLiiR 

ASSIST AKT  aTTOKNA*  CfcNWUi 

A *JR0T1SD| 


— mssrr~-: 


CiSRTiriKD  CQPIiiS! 


dlght  of  State  Registrar  of  Vital  Statistics  to  Certify 
Photo static  Copiea  of  Birth  and  Daath  Certificates. 


i 


•u  ust  10,  1934. 


oner  aid  a S.  T.  1 eGeagh,  . !>• 
jtata  uealth  Cental*  a loner, 

Jaffaraon  city,  Msaourl. 

boar  ir: 

4 reqneat  for  an  opinion  haa  beer  resolved  frat  you  under  data 
•f  July  27th,  1934*  request  being  in  the  folle*ia  taraai 

"It  ia  the  plan  of  the  tata  .ieglotrar  of  Vital  Statlatlea 
to  install  a photc.  statin.:  aasMse  to  photaatat  all  eertif led 
aoplaa  of  hlrtha  and  daataa  aant  out  fToa  thia  of flea.  A 
definite  raaaoa  for  this  bair  ^ that  it  la  lapse  el  Me  to  asaurataly 
read  aaay  of  the  ear t if 1 cates  froa  which  the  ssrtlfied  oopies 
are  written.  The  -tata  Registrar  fsala  tint  all  photoatatle 
aoplaa  of  tin  orl  iaal  aartlfiaata  dul>  eartiflea  by  his  will  b# 
uah  sore  accurate  and  nuah  war#  aaaoptabia  t an  the  written 
for*,  which  wa  are  not  using. 

It  la  the  undarstandin { of  the  Registrar  of  Vital  statistics 
that  by  the  Revised  Statutes  1929,  Chapter  32,  Artiala  2,  Saa- 
tloaa  90^7  9<j6o  ha  haa  the  ruthorlty  to  sake  any  changes  of 

thia  charastar  v»t  ha  daalraa. 


H LED 


a aopy  of  tha  photostated  material  of  tha  type  wsleh  will  be 

used  for  eartifled  aoplaa  la  hardby  attaeed. 

It  ia  respected  that  tha  Attorney  General  reader  «a  opinion  to 
too  citato  Registrar  a a to  whathar  or  not  ha  la  correct  in  ala 
aaauraption  that  it  ia  within  his  power  to  aaka  thle  change  in 
tna  asthed  af  furnishing  eartifled  aoplaa  of  birth  and  daath 

certificates.  ' 

lariated  tatutea  blsaourl  1929,  nation  9037*  provides  in  part  aa 

fallens : 


"The  state  registrar  shall  prepare,  print  aad  supply  to  all 
registrar*  all  blanks  and  far»m  uaad  is  registering,  raaerding 
ana  praserring  tha  raturna,  or  In  otherwise  carrying  oat  tha 
purposes  of  this  article;'  • • * 

to6  thia  statute  it  will  be  eb served  that  the  registrar  is  given 
oomldara  la  latitude  in  the  eat  ter  of  determining  tha  fan  of  hla  raecrda. 

Hawised  -tatutan  iaaourl  19^9 • aation  9o6ovprevldee  in  part  aa 

follows: 


able  £•  T.  I o Oeugh 


■UgUst  10,  1^54* 


t.  loaor 


"Tho  «tat«  registrar  shall,  niton  rtquMt,  furnish  any  applicant 
s certified  copy  of  the  restrd  of  say  birth  or  death  registered 
under  provisions  of  this  artleli,  for  the  asking  end  certifies- 
ties  of  w ioh  9 shall  be  entitled  to  • fee  of  fifty  soots,  vs 
be  paid  by  the  applicant.  >nd  any  su oh  copy  of  tie  reoar  of  s 
birth  or  death,  shea  properly  esrtified  by  the  state  registrar 
to  be  a true  oopy  thereof,  shall  be  prion  fasie  evidence  in 
all  eourts  m-t  plaees  or  the  feats  tuereln  stated. * 

1%  will  be  ob  a sera  d that  action  jobo  iepooso  no  definite  type  of 
reetristioi  upon  the  hind  of  oepiaa  which  any  be  prepared  ant  furnished 
by  the  registrar,  there  being  nothing  in  sash  statute  eMoh  eanld  lndioete 
that  a written  sepy  would  be  preferred  over  e photo  graphic  oopy  of  the 
or i^lnal  eortifisste. 

There  use  to  be  no  gonsral  provision  in  the  statutes  relating  to 
the  Businer  of  eepylsg  public  resorts  for  sertifisotioa.  /.a  illustrative 
of  other  statutes  relating  to  sort i flat  eopiaa  era  t « following  1 

"bat.  lfrj2«  Oopisn  of,  certified  by  aonrotery  of  state.— 

Otpleo  of  nay  net,  lew  or  resolutian  aeatsdnwd  in  any  ewoh  book, 
now  or  etw after  deposited  in  the  offlee  of  the  seerwtary  of 
oteto,  eertifled  under  the  head  and  official  seal  of  eaid  so  ere- 
tary,  stall  be  received  in  evidence:" 

"oee.  I60O.  Copies  of  papers,  ete. , in  off iee  of  auditor  and 
treasurer.— Copies  «f  all  papers  and  decussate  lawfully  dwpoefttwd 
la  tie  off  lew  liter  of  the  trwewursr  or  end!  ter  of  the  state, 
when  eertifled  by  auen  officer  and  authenticated  by  the  teal  of 
office,  oh  all  bo  received  in  evidence  in  the  •wmraaar  and  with 
the  like  effect  ae  the  originals." 

on  principle  it  would  eeer.  that  a phetootatio  copy  of  a pah  lie  docu- 
went  or  rweord  would  ho  sort  deoirnble  than  a graphically  transcribed  copy 
because  there  <*  eld  bo  no  poeai bllity  of  err  r in  the  former  assunliw  t ut 
tie  phetestetle  lapreouion  see  ole  or  aid  distinct,  end  likeelae  e photostatle 
oopy  would  not  involve  the  risk  wbloh  would  ho  involved  la  asking  a decision 
ns  to  letters  or  words  shloh  night  bo  indistinct,  which  decision  would  ho 
psssasary  if  e written  oopy  ware  being  isds,  ae  that  it  would  oeaa  that  both 
upon  s construction  of  the  statute#  usd  upon  principle  and  reason  there  jou14 
be  no  objection  to  the  use  if  photostatle  eoplee  of  t>ir|fc  end  death  certificates. 

in  sons  1 us  ion,  it  is  our  opinion  that  the  Sogistrar  of  Vital  Jtatle- 
oorti fiestoo*  aut&or^a*A  10  dortify  photostntle  aopiss  of  blrfcfe  and  doath 

l9mhm  feHbiat 

APPmjVKlt  1S6LTaWT  Air  JOLT  OmdUL. 


ATruaiifc  i,  ■■■ 


SCHOOL  DISTRICTS:  Where  Circuit  Court  renders  judgment  of 
APPEAL  AND  SUPERSEDEAS: ouster  against  director,  apoeal  and  filing 

of  'oond  does  not  act  as  supersedeas;  ousted 
director  is  not  member  of  board  pending  the 
termination  of  appeal. 


Mr.  Sam  55.  McKay, 
Prosecuting  Attorney, 
De  Soto,  .ii3souri. 

Dear  Sir: 


A 

V 

August  15,  1934. 


I FILED 
1 / A 


/ 


We  are  acknovl edging  receipt  of  your  letter  in 
m.ich  you  inquire  as  follows: 


" A few  days  ago  our  Circuit  Court,  in 
a (Juo  Warranto  proceedings,  rendered  a 
judgment  of  ouster  as  to  the  respondents, 
holding  that  they  were  unlawfully  usur- 
ping the  offices  of  School  directors  of 
Consolidated  School  District  No.  1 of 
this  County.  These  respondents  were 
never  elected  directors,  but  claimed  their 
rights  by  appointment  by  the  County  Super- 
intendent of  Schools,  under  the  provisions 
of  Section  9290,  R.  S.  Mo.  1929,  and  the 
Court  held  their  appointment  was  illegal, 
in  that  the  elected  directors  had  never 
refused  to  serve,  and  therefore,  there 
was  no  vacancy  justifying  an  appointment. 

"Said  respondents,  after  said  judgment 
of  ouster,  took  an  appeal  to  the  Supreme 
Court,  with  leave  to  file  bond  within 
ten  days  after  adjournment  of  court. 

The  bond  has  not  been  filed  as  yet, 
neither  has  the  docket  fee  been  paid,  but 
I desire  your  opinion  as  to  whether  the 
appeal  and  the  giving  of  the  bond,  after 
said  judgment  of  ouster,  would  operate 
to  suspend  said  judgment  and  continue  the 
respondents  in  office.  I find  no  statute 
in  Missouri  to  the  contrary,  and  according 
to  51  C.  J.  page  363,  Note  56,  the  taking 
of  the  appeal  and  filing  of  the  bond  would 
not  operate  to  suspend  the  judgment,  which 
I presume  is  because  of  the  rule  that  the 
burden  is  on  the  respondent  to  show  his 
title  to  the  office  he  claims.  State  ex 
rel.  v.  KoCann,  13  E.  A.  588;  51  C.  J. 
page  355,  note  65. 
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"If  the  bond  does  operate  to  suspend 
said  judgment  and  continue  the  respondents 
in  office,  the  terms  of  the  elected  direct- 
ors will  have  expired  before  the  case  can 
possibly  be  decided  by  the  Supreme  Court. " 

Section  1022,  R.  S.  Mo.  1929,  among  other  things, 

provides: 


"Upon  the  appeal  being  made,  the  court  from 
which  an  appeal  is  prayed,  shall  make  an 
order  allowing  the  appeal,  and  such  allow- 
ance thereof  shall  stay  the  execution  in 
the  following  eases,  and  no  others:  First, 
when  the  appellant  shall  be  an  executor 
or  administrator,  guardian  or  curator,  and 
the  action  shall  be  by  or  against  him  as 
such,  or  when  the  appellant  shall  be  a 
county,  city,  town,  township,  school  dis- 
trict or  other  municipality;  second,  when 
the  aopellant,  or  some  responsible  person 
for  him.  together  with  two  sufficient 
securities,  to  be  approved  by  the  court, 
shall,  during  the  ter®  at  which  the  judg- 
ment appealed  from  was  rendered,  enter 
into  a recognizance  to  the  adverse  party 
in  a penalty  double  the  amount  of  what- 
ever debt,  damages  and  costs,  have  been 
recovered  by  such  judgment.*  * *." 

Under  the  foregoing  section  it  is  apparent 
that  the  allowance  of  the  appeal  shall  act  as  a sunersedeas 
in  the  instances  set  out  under  the  first  subdivision  dealing 
with  cities,  administrators,  etc.,  and  where  an  appeal  bond 
has  been  filed.  Whether  or  not  an  anneal,  where  a bond  is 
filed,  under  the  foregoing  section,  will  operate  as  a super- 
sedeas depends,  as  we  understand,  on  whether  or  not  the 
judgment  appealed  from  is  self-dnf orcing.  If  the  judgment 
is  not  self-enforcing  and  requires  no  action  upon  the  oart 
of  the  court,  then  the  appeal  and  bond  does  act  as  a super- 
sedeas, but  if  the  judgment  is  self-enforcing , then  the 
a peal  and  bond  does  act  as  a supersedeas.  It  is  said  in 
State  ex  rel.  v.  Hennings,  194  M.  A.  545,  549,  as  follows: 

"It  is  true  that  certain  judgments  are 
held  not  to  be  within  this  statute,  and 
remain  in  operation  and  effect  notwith- 
standing the  allowance  of  an  appeal  and 
the  giving  of  the  statutory  bond.  But 
these  are  judgments  which  may  be  termed 
self-enforcing,  or  tfiich,  at  any  rate, 
are  of  such  character  as  to  recruire  the 
aid  of  no  writ,  process  or  proceedings  to 
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make  then  operative  or  effective.  Thus 
it  is  8a id  that  a judgment  suspending  an 
attorney  from  the  practice  of  his  pro- 
fession is  not  suspended,  during  appeal, 
by  the  giving  of  an  appeal  bond  (State 
ex  rel.  v.  Woodson,  128  Mo.  1.  c.  518, 

31  S.  W.  105,  citing  Walls  v.  Palmer, 

64  Ind.  493);  and  that  the  operation  and 
effect  of  a judgment  revoking  a 9&loon 
license  is  not  stayed  or  suspended  pend- 
ing an  appeal  with  bond  (see  State  ex 
rel.  v.  Denton,  128  Mo.  4pp.  1.  c.  314, 

107  3.  Tf.  446).  And  it  ie  held  that  an 
appeal,  with  bond,  from  a final  decree 
granting  an  injunction  which  does  not 
affirmatively  comadnd  something  to  be 
done,  but  which  restrains  the  commission 
of  an  act  or  acts,  does  not  have  the 
effect  of  dissolving  the  injunction  or 
suspending  the  oneration  of  the  decree, 
pending  the  appeal  (see  State  ex  rel. 
v.  Dillon,  96  Mo.  56,  8 S.  1.  781); 
though  the  court  rendering  the  deoree 
may  be  called  upon  to  take  positive  ac- 
tion, by  way  of  contempt  proceedings,  to 
prevent  a subsequent  violation  thereof.  * 

A judgment  of  ouster  in  which  an  official  is 
ousted  from  office  has  been  held  to  be  self-enforcing  and, 
therefore,  an  appeal  and  bond  will  not  act  as  a supersedeas. 
The  Supreme  Court,  in  the  case  of  3tate  ex  rel.  v.  Woodson, 
138  :-o.  497,  517,  has  the  following  to  say  on  this  subject 
w.iich  me  believe  correctly  states  the  law: 

"Furthermore,  when  a judgment  of  ouster 
is  rendered,  whatever  may  be  the  form 
of  procedure,  whether  by  quo  warranto  or 
information  in  that  nature,  or  some 
special  statutory  method,  the  result 
reached  is  the  amotion  of  the  then 
tenant  of  the  office,  and  the  party 
thus  ousted  is  divested  of  all  official 
authority  so  long  as  the  judgment  remains 
inforce. 

"And  when  a judgment  is  self-enforcing, 
a supersedeas  does  not  alter  the  state 
of  things  created  bv  the  judgment  from 
which  the  appeal  is  prosecuted.  Elliott, 

Amp.  Proc. , sec.  393,  and  css.  cit.  This 
doctrine  finds  striking  illustration  in 
a case  where  a judgment  suspended  an 
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attorney  from  practice,  and  it  was  ruled 
that  the  judgment  executed  itself,  except 
as  to  collection  <Sf  costs  and  that  granting 
a supersedeas  only  suspended  the  right 
of  such  collection  and  did  not  allow  the 
attorney  to  practice  pending  the  appeal. 

Wall 8 v.  Palmer,  64  Ind.  493. 

"In  Mayor,  etc.,  v.  Shaw,  14  Ga.  162,  where 
Shaw,  the  marshal  of  Maoon,  had  been  re- 
moved by  the  mayor  and  council  on  charges 
preferred,  it  was  held  that  a writ  of  cer- 
tiorari did  not  reverse  that  judgment,  nor 
supersede  the  execution  of  it. 

"And  in  State  ex  rel.  v.  Meeker,  sur>ra,  it 
wan  ruled  that  where  an  officer  has  been 
removed  for  misconduct  by  a county  board, 
that  the  removal  by  the  judgment  of  o^^8te^ 
having  been  accomplished,  the  filing  of  a 
supersedeas  bond  did  not  reinstate  the  re- 
moved officer. 

"For  the  reasons  aforesaid,  we  hold  that 
the  appeal  taken  and  bond  given  by  rela- 
tor, after  judgment  of  ouster  pronounced 
against  him,  did  not  vacate,  supersede  or 
in  any  manner  affect  that  judgment,  and 
therefore  the  trial  court  very  properly 
issued  an  attachment  against  him.  In 
consecruence  of  this  view,  we  deny  the  writ 
of  prohibition." 

While  our  statute  does  not  expressly  make  pro- 
vision for  this  kind  of  a case,  yet  the  above  decisions  do 
not  construe  the  statute  as  applying  to  all  judgments,  but 
to  only  those  judgments  which  are  not  self -enforcing.  Te 
believe,  under  $he  foregoing  ouotations,  that  the  judgment 
declaring  the  school  director  not  legally  elected  is  self- 
enforcing,  and  since  it  is  self-enforcing  the  appeal  and 
bond  will  not  act  as  a supersedeas.  3ubh  being  true,  the 
ousted  director,  while  the  judgment  of  the  Circuit  Court 
stands,  is  no  longer  an  official  member  of  the  board. 

It  is  therefore  the  opinion  of  this  Department 
that  under  the  foregoing  facts  and  authorities,  where  the 
judgment  of  the  Circuit  Court  was  for  the  ouster  of  the  di- 
rector, thet  an  appeal  by  him,  where  the  required  statutory 
bond  is  filed,  will  not  act  as  a supersedeas.  Subh  being 
true,  he  cannot  hold  the  office  pending  the  appeal. 

Very  truly  yours, 


Ai  PROVED : 


FRANK  W.  HAYES. 

Assistant  Attorney  General. 
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MEDICINE— PRACTICE  OF  MEDICINE— INJUNCTION  will  lie  to  restrain 
any  person  engaged  in  the  practice  of  medicine  without  a license, 
and  same  is  to  be.  brought  by  the  Prosecuting  or  Circuit  Attorneys 
in  the  County  or  City  where  the  alleged  offense  occured. 

September  4,  1934* 


Dr*  E*  T*  McGaugh 
State  board  of  Health 
Jefferson  City,  Missouri 

Dear  Dr.  McGaugh: 


This  Department  is  in  receipt  of  your  letter  of  July 
30,  1934,  requesting  an  opinion  wherein  you  state  in  part 
as  follows: 

"I  am  writing  to  have  your  opinion  whether 
or  not  the  State  Board  of  Hnalth  of  Missouri, 
under  existing  lavs,  may  restrain  any  one 
from  practicing  medicine  by  permanent  in- 
junction* 

"In  Iowa  they  have  a law-injunction  against 
illegal  practice,  which  reads  as  follows: 

’Any  person  engaged  in  any  business  or  in  the 
practice  of  any  profession  for  which  a license 
may  be  restrained  by  permanent  injunction* f 
Section  2519  of  the  Code  of  Iowa,  1931*  The 
Iowa  law  further  provides  that  the  state  de- 
partment of  health  shall  enforce  the  pro- 
visions of  the  act  and  ma«£  the  necessary 
investigations  relative  to  it*  The  law  also 
makes  it  the  duty  of  the  attorney  general  and 
the  county  attorney  to  institute  and  prose- 
cute the  proper  proceedings  against  any  such 
defendant* 


"The  use  of  such  an  injunction  is  also  auth- 
orized in  the  State  of  Indiana  by  legislation 
that  has  been  enacted*  Have  we  any  such  au- 
thority? 

Shot ion  9118  R*  S*  Mo*  1929,  prohibits  the  practice  of 
medicine  and  treatment  of  the  sick  and  reads  in  part  as  follows: 

"Any  person  practicing  medic i*fi  or  surgery 
in  this  state,  and  any  pe  r®  n attempting  to 
treat  the  sick  or  others  afflicted  with 
bodily  or  mental  infirmities,  and  any  per- 
son representing  or  advertising  himself  by 
any  means  or  through  any  medium  whatsoever. 
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or  in  any  manner  whatsoever,  so  as  to 
Indicate  that  he  ia  authorized  to  or  does 
practice  medicine  or  surgery  in  this  state, 
or  that  he  is  authorized  to  or  does  treat 
the  sick  or  others  afflicted  with  bodily 
or  mental  infirmities,  without  a license 
from  the  State  board  of  health,  as  pro- 
vided in  this  article,  or  after  the  revo- 
cation of  such  license  by  the  state  board 
of  health,  as  provided  in  this  article, 
shall  be  deemed  guilty  of  a misdemeanor, 
and  punished  by  a fine  of  not  less  than 
fifty  dollars  nor  more  than  five  hundred 
dollars,  or  by  imprisonment  in  the  county 
Jail  for  a pe  riod  of  not  le  ss  than  thirty 
days  nor  more  than  one  year,  or  by  both 
such  fine  and  imprisonment  for  each  and 
every  offense;  and  treating  each  patient 
shall  be  regarded  as  a separate  offense. 

& * ' 

Under  the  above  statute,  any  person  practicing  medicine 
without  a license  from  the  State  Board  of  Health  is  deemed 
guilty  of  a misdemeanor  and  punishable  by  fine  and  imprison- 
ment or  both# 

The  vital  question  in  your  query  isx  Can  the  remedy  by 
injunction  be  resorted  to  for  the  purpose  of  preventing  one 
practicing  the  profession  of  medicine  wl  thout  complying  with 
the  provisions  of  the  Statute  by  procuring  a license  and  com- 
plying with  its  other  requirements? 

A general  proposition  of  law  usually  laid  down  is  that 
the  qqultable  relief  of  injunction  may  not  be  employed  to  en- 
join a defendant  from  the  commission  of  a crime,  and  we  have 
no  quarrel  to  make  with  the  broad  statement  of  the  doctrine 
as  stated  by  all  text  writers#  However,  a reading  thereof 
will  disclose  that  many  exceptions  have  been  ingrafted  on  the 
doctrine  as  so  broadly  stated,  and  that  courts  in  the  exercise 
of  equitable  Jurisdiction  will  in  a number  of  cases  employ  the 
injunctive  remedy  to  prevent  the  commission  of  forbidden  acts, 
although  the  perpetrator  may  be  guilty  of  a crime  or  subject 
himself  to  a penalty  by  committing  them# 

Mr#  Pomeroy  in  his  excellent  work  on  Equitable  Remedies 
(1919  fcd.)  Vol.  5,  Section  1893,  and  which  is  Section  478  of 
his  Equity  Jurisprudence  to  which  his  Equity  Remedies  is  sup- 
plemental, at  the  beginning  of  that  text  the  le  aimed  author 
says: 
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"As  a public  nuisance  concerns  the  public 
generally.  It  Is  the  duty  of  the  govern- 
ment to  take  measures  to  abate  or  enjoin 
it." 

In  the  case  of  State  ex  rel*  Attorney  General  v.  Canty, 

106  S.  W.  1078;  207  Mo*  439,  1*  c*  449,  our  Court  had  before 
Its  consideration  and  determination  what  a public  nuisance  was 
within  the  meaning  of  the  law*  The  Court  in  Its  opinion  said: 

"Mr.  Joyce,  in  his  valuable  work  on  the 
Law  of  Nuisances,  section  5,  defines  a 
public  ofr  common  nuisance  In  the  follow* 

Ing  words:  'A  public  or  common  nuisance 
Is  an  offense  against  the  public  order 
and  economy  of  the  State,  by  unlawfully 
doing  any  act  or  by  omitting  to  perform 
any  duty  Wiich  the  common  good,  public  de- 
cency or  morals,  or  the  public  right  to 
life,  health,  odd  the  use  of  property  re- 
quired, and  which  at  the  same  time  annoys, 
injures,  endangers,  renders  Insecure,  Inter- 
feres with,  or  obstructs  the  rights  of  pro- 
perty of  the  whole  community,  or  neighbor- 
hood, or  of  any  considerable  number  of 
persons;  even  though  the  extent  of  the  an- 
noyance, Injury  or  damage  may  be  unequal 
or  may  vary  in  Its  effect  upon  Individuals. 

****«■ 

According  to  the  above  definition,  a public  nuisance  Is 
an  offense  against  the  public  order  and  economy  of  the  State, 
by  unlawfully  doing  any  act  or  by  omitting  to  perform  any  duty 
which  the  oubllc  right  to  life  and  health  requires* 

The  Supreme  Court  of  Kansas  in  the  case  of  State  v*  Lindsay, 
116  Pac.  207,  86  Kan*  79,  36  L.  R.  A.  (X.  S.)  810,  had  before  it 
a question  precisely  analagoua  to  the  one  Involved  here*  A 
statute  of  that  state  provided  that  owners  and  operators  for 
compensation  of  Institutions  for  the  care  and  treatment  of  per- 
sons mentally  deranged  or  of  unsound  mind  should  first  obtain  a 
license  fytfi  the  State  Board  of  Health*  The  Defendant  In  that 
case  undertook  to  operate  such  an  Institution  without  first  ob- 
taining the  statutory  license,  and  the  State  Boo'd  of  Health 
filed  an  action  to  enjoin  him  from  doing  so.  The  relief  was 
granted  notwithstanding  the  fact  that  the  statute  provided  for 
a penalty  for  operafc  ing  the  Institution  Without  license*  The 
Court  recognized  the  general  doctrine,  supra,  that  ordinarily 
a Court  of  equity  would  not  enjoin  the  commission  of  a crime 
and  the  reluctance  with  which  It  would  In  any  case  do  so,  but 
said: 
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That  the  relief  would  be  granted  unhesitatingly  "where 
the  remedy  Is  not  adequate  and  it  Is  necessary  to  »otect  the 
rights  of  the  public  or  an  Individual*  A Court  Is  not  power- 
less to  prevent  the  doing  of  an  act  merely  because  It  is  de- 
nounced as  a public  offense." 

Further  along  in  its  opinion  it  is  saldi 

"The  obligation  of  the  government  to  pro- 
mote the  interest  of  all,  and  to  prevent 
the  wrong  doing  of  one  resulting  in  in- 
jury to  the  general  welfare,  is  often 
sufficient  to  give  it  a standing  in 
Court  to  obtain  an  injunction**  * * *. " 

The  Supreme  Court  of  the  United  States  in  the  case  of  In 
Ke:  Debbs,  16  3*  C.  900;  158  U.  3*  564;  39  L.  E.  .10^2,  1.  c* 
1102,  in  commenting  on  the  right  of  the  government  to  maintain 
an  equity  action  for  an  injunction,  although  the  violations 
involved  constituted  a crime  ,salds 

"Every  government,  entrusted  by  the  very 
terms  of  its  being  with  the  powers  and 
duties  to  b e exdrclsed  and  discharged  for 
the  general  welfare,  has  a right  to  apuly 
to  its  own  courts  for  any  proper  assistance 
in  the  exercise  of  the  one  and  the  dis- 
charge of  the  other,  and  it  is  no  sufficient 
answer  to  its  apjw  al  to  one  of  those  courts 
that  it  has  no  pecuniary  interest  in  the  * 
matter.  The  obligations  which  it  is  under 
to  promote  the  Interest  of  all  and  to  pre- 
vent the  wrongdoing  of  one  resulting  in 
Injury  to  the  general  welfare  is  o'  *-»n  of 
Itself  sufficient  to  give  it  a standing 
in  court." 

In  the  case  of  State  ex  rel*  v*  Lamb,  237  Mo*  437,  1*  c* 
457,  the  Court  in  answering  the  argument  that  Courts  of  equity 
will  not  lend  their  aid  in  the  enforcement  of  criminal  laws  or 
in  restraining  acts  whieh  are  criminal  in  their  nature  saldi 

"We  have  ruled  many  times  that  injunction 
will  not  lie  to  prevent  the  commission  of 
a crime.  We  said  in  the  Canty  case,  speak- 
ing through  Woodson,  J.,  that  'this  court 
has  uniformly  held  that  a court  of  equity 
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has  no  Jurisdiction  to  enjoin  the  con- 
mission  of  a crlne;  ' but  Judge  Woodson 
said  further  in  that  case  (1.  c*  459) : 
'The  contention  of  resoondents  that  a 
court  of  equity  has  no  Jurisdiction  to 
abate  a nubile  nuisance  where  the  of- 
fenders are  amenable  to  the  criminal 
laws  of  the  State,  la  not  tenable* ' And 
the  court,  speaking  further  through 
Valllant,  J*  says  (1*  c*  460) : '▲ 

court  of  equity  will  not  undertake  to 
enforce  the  criminal  law;  therefore  it 
will  not  enjoin  the  commission  of  a 
threatened  act  merely  because  the  act 
woukl  be  a crime,  but,  on  the  other 
hand,  neither  will  it  withhold  its 
equitable  relief  in  a case  in  vhich, 
for  other  reasons,  it  has  jurisdiction, 
merely  because  the  act  when  committed 
would  be  a crime* ' " 


CONCLUSION* 


Section  9118  R*S.  Mo.  1929,  supra,  prohibiting 
the  practice  of  medicine  and  treatment  of  the  sick  with- 
out a license  is  Intended  to  protect  those  in  need  of 
medical  treatment  and  to,  in  a measure  at  least,  guard 
against  emplclrlsm  and  incompetemey  in  said  profession* 

The  statute  was  enacted  In  furtherance  of  a high  and  most 
commendable  public  policy*  It  has  in  view,  not  only  the 
possible  consequences  ordinarily  resulting  from  in- 
efficiency, but  also  the  protection  of  the  lives  of  the 
patients  which  might  be  placed  in  peril  if  the  incom- 
petent practitioner  of  medicine  was  permitted  to  ply  his 
trade;  lor  it  is  a well  known  fact  that  modern  methods 
of  treatment  of  those  meedlng  the  services  of  a physician 
require  the  administration  of  deadly  concoctions,  and 
those  Intrusted  with  prescribing  them  rtiould  be  qualified 
for  the  purpose*  It  was  the  Intention  of  the  Legislature 
by  this  statute  to  require  Medical  Doctors  to  b e licensed, 
in  order  that  they  may  standardize  their  profession  to 
the  highest  degree  of  public  service* 

The  statute  involved  here  Is  not  purely  a crim- 
inal one.  It  was  enacted  under  the  police  power  of  the 
State  and  in 
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furtherance  of  a wholesome  public  policy.  The  purpose  was 
not  to  create  a crime,  but  to  provide  for  the  public  welfare. 
The  criminal  feature  was  only  intended  as  a deterrent  and  a 
partial  restraint,  and  was  inserted  for  the  purpose  of  ad- 
monishing the  practitioner  that  he  must  comply  with  the  sal- 
utary terms  of  the  statute,  and  which  compliance  was  the  chief 
purpose  in  enacting  the  statute,  the  penal  section  being  mere- 
ly incidental  and  collateral  thereto. 

In  view  of  the  foregoing,  we  are  of  the  opinion  that 
equity  will  not  enjoin  the  commission  of  a crime  as  such, 
but  where  the  chief  purpose  of  the  statute  as  here,  is  the 
protection  of  health  and  life  of  those  needing  medical  ser- 
vice, Injunction  sill  lie  to  prevent  the  practice  of  medi- 
cine without  a license  notwithstanding  such  unlicensed  prac- 
titioner lays  hims  If  open  to  penalties  lmoosed  by  Section 
9118  R.  S.  Mo.  1929,  supra. 

The  next  question  for  determination  is  one  of  practice. 
Who  is  to  institute  the  proceedings  to  enjoin  the  xr  actice  of 
medicine  without  a license? 

Section  9118  R.  S.  Mo.  1929,  provides  in  part  as  follows: 

"Uoon  receiving  information  that  any  pro- 
vision of  this  section  has  been  or  Is 
being  violated  the  secretary  of  the  state 
board  of  health  &all  investigate  the 
matter  and  upon  probable  cause  appear  lng 
shall,  under  the  direction  of  the  board, 
file  a complaint  with  the  prosecuting  or 
circuit  attorney  in  the  county  or  city 
where  the  alleged  offense  occurred.*  ■»  *" 

Section  11316  R.  S.  Mo.  1929,  describes  the  powers  and 
duties  of  the  nrosecutlng  attorney  and  authorizes  the  prose- 
cutor to  proceed  at  the  relation  of  the  State  of  Missouri  In 
all  cases  where  the  State  or  county  may  be  interested. 

In  the  case  of  State  ex  rel.  v.  Lamb,  237  Mo.  437,  1.  c. 
455,  our  Court  said: 

"Our  conclusion  is  that  the  prosecuting 
attorney  was  authorized  by  law  to  insti- 
tute a suit  In  the  circuit  court  of 
Charlton  county  to  enjoin,  in  behalf  of 
the  State,  a public  nuisance,#  * ■»  *" 


Dr.  £•  T.  McGaugh 


September  4,  1954 
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In  view  of  the  foregoing  ve  are  of  the  opinion  that  a 
prosecuting  or  circuit  attorney  may  upon  a comolaint  from 
the  State  Board  of  Health  that  any  person  is  practicing  med- 
lclne  without  a license,  proceed  In  a suit  In  equity  at  the 
relation  of  the  StA  e to  enjoin  them;  such  suits  being  brought 
In  the  County  or  State  where  the  nuisance  Is  being  perpetrated. 


Respectfully  submitted 


WM.  3RR  SAWYERS 

Assistant  Attorney  General. 


APPROVED: 


ftoY  ■rtmrrer 

Attorney  General 


DTSAD  RODIMS 


ight  to  remove  from  one  registration  district 
to  another  Ithout  permit. 


✓ 


September  20, 


State  Board  of  Rea 1th  of  Missouri, 

Jefferson  City,  Missouri. 

attention  £.  T,  McCeugh,  D*  , 
-tnte  liar  1th  Commies  loner 

Gentlemans 


A request  for  an  opinion  has  been  received  fron 
you  under  dote  of  3e  ■teri'ber  1st,  1934,  sue  re  u<»st  being 
In  the  following  terms: 

"If  a person  dies  in  a Hospital,  can  tha 
undertaker  from  hie  home  town  claim  the 
body,  anu  remove  to  a neighboring  county 
for  buriel,  and  is  it  necessary  for  him 
to  get  a permit  from  the  local  registrar 
In  the  city  in  whloh  tie  death  ocourr?d  to 
remove  the  body  or  c>  n he  rervove  it  and  ha  © 
the  local  registrar,  a here  the  death  oc- 
curred, is.'ue  hit*  a permit  for  burial" 

Some  hospitals  in  the  city  have  forbade 
county  undertakers  from  coming  to  the  hos- 
pital and  taking  bodios  back  to  the  county 
in  which  they  live,  without  procuring  a 
burial  permit  before  the  body  is  moved.  1 
*ant  to  know  if  the  body  cen  be  moved  with- 
out a permit,  end  the  permit  procured  from 
the  loesl  registrar  where  th©  death  occurred, 
before  the  body  Ja  buried,  at  a later  date." 

Revised  Statutes  Missouri  1926,  Section  £044,  pro- 
vides In  part  ni  follows  (as  amended,  Laws  of  Mo.  1933,  p.  270): 

"The  body  of  any  person  whose  death  occurs 
in  the  state  shall  not  be  * * * removed  from 
or  into  any  registration  district  until  a 
permit  for  burial,  resaoval  or  other  disposi- 
tion shell  have  been  properly  issued  by  the 
local  regietrar  of  the  registration  district 
in  hich  tha  denth  oeours,  roviced,  no  such 
removal  permit  ahall  be  required  when  a deed 


.ep tenter  20,  1934 
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body  la  removed  for  tho  purpose  of  , ra paring 
such  body  for  burial,  but  no  such  body  shall 
be  Interred,  deposited  la  s vault  or  to~b, 
era -rated  or  otherwise  disposed  of  until  s 
permit  so  to  do  has  been  properly  Issued  by 
the  looal  registrar  of  the  registration  dis- 
trict In  which  tho  death  occurs.  And  no  sueh 
burial  or  renovel  permit  shall  be  issued  by 
say  registrar  until  a conplte  and  satisfactory 
certificate  of  daath  has  bean  filed  with  him 
ee  hereinafter  provided:" 

It  is  therefore  our  opinion  that  no  renoval  permit  is  neceeeary 
for  the  reaoval  of  a dead  body  fro.T  one  reelstr  tlon  district 
Into  another  for  tha  urpose  of  preparing  such  body  for  burial, 
although  of  course,  a burial  permit  must  be  obtained  before  the 
ultl  ato  disposition  of  suoh  body  eaa  be  Bede. 


Very  truly  yours, 

D ARD  If.  MI  L-JP. 

ASSISTAJTT  ATT0»i!C::T  G OAL 


AT  PI  0V  D: 


( Acting) 


aT'-ornVt  A 


GAMBLING  - "Whiffle  Boards" 


/ 0 * 


October  3,  1934 


Honorable  J.  B.  McGhif  f in 
Prosecuting  Attorney 
Lawrence  County 
Mt.  Vernon,  Kissourl 


Dear  sir  j 


We  recalvad  your  request  of  September  25, 
1934  for  an  opinion  aa  to  whether  or  not  "Whiffle 
Boards”  are  gambling  devices.  Tour  letter,  describing 
such  boards,  is  as  follows! 

"I  assume  that  you  know  what  these 
last  devloes  are*  They  are  operated 
by  placing  a nickle  in  receptacle, 
and  pushing  a lever.  Then  a marble 
la  shot  out,  and  if  it  lands  for- 
tunately, a payoff  is  due,  which 
may  be  a dollar  (or  more  or  less); 
if  it  lands  unfortunately  then  they 
claim  you  have  merely  paid  a nickle 
for  the  privilege  of  playing  the 
machine.  I believe  that  la  about  the 
wqy  it  is  operated. 

"They  claim  that  the  operation  of 
this  last  named  machine  is  a matter 
of  science  or  skill,  and  not  a gamb- 
ling device." 


Prom  your  letter,  it  is  apparent  that  this 
maohlne  is  a device,  designed  for  gambling,  and  comes 
within  the  statute,  Action  4287  R.  S.  Mo.  1929,  de- 
fining criminal  offenses  as  follows! 


#2  - Honor* ble  J*  B*  McGuffin 


"Every  person  eh o shell  set  up 
or  keep  any  table  or  gaming  de- 
vice * stand  or  device  of  what- 
ever pattern,  kind  or  make,  or 
however  worked,  operated  or  manipu- 
lated, or  any  kind  of  gambling 
table  or  gambling  device  adapted, 
devised  and  designed  for  the  pur- 
pose of  playing  any  game  of  chance 
for  money  or  property  * * shall, 
on  oonvictlon,  be  adjudged  guilty 
of  a felony,  * * " 


The  essential  elements  of  a lottery  are  con- 
sideration, chance  and  prise*  - State  v*  Person,  1 S*  V* 
(2d)  109  (1927)*  The  Whiffle  Boards  contain  all  these 
elements,  and  for  convenience  are  set  out  is  follows t 

(1)  Prise  - The  payoff  of  one  dollar 
more  or  less* 

(2)  Chance  - Depending  upon  the  marble 
eomlng  to  rest  in  some  particular 
niche  or  hole*  If  it  lands  in  on# 
hols  you  win)  if  it  lands  in  others, 
you  lose* 

(5)  Consideration  - The  placing  of  a 
nlokle  In  the  machine  and  pushing 
of  a lever* 


It  is,  therefore,  the  opinion  of  this  offioe 
that  "Whiffle  Boards”  are  gambling  devices  prohibited 
by  the  laws  of  the  State  of  Missouri* 


Tours  very  truly. 


APPROVED* 


FRANKLIN  S*  REA CAN 

Assistant  Attorney  General 


Attorney  General 


FERlFE 


v^DICINE  - Qualifications  necessary  to  right  of  applicant 
for  license  to  practice  medicine  to  be  examined 
for  registration  by  the  State  Board  of  Health. 


The  State  Board  of  Health  of  rieaourl, 
Jefferson  City,  Missouri. 


Gent  1 enen : 


Attention:  !«  JAcCaugh , M.  D. 

ttate  Health  Commissioner 


A request  for  an  opinion  has  been  received  from 
you  under  date  of  eptember  1%  19T4,  such  request  being  in 
the  following  terms: 

"The  State  Board  of  Health  of  Ulssouri  desires 
that  you  render  them  an  opinion  upon  the  follow- 
ing subject: 

•Is  it  mandatory  upon  the  IsBOuri  State  Board 
of  Health  to  accept,  for  oxamln* tlon,  students 
who  have  graduated  from  some  foreign  medical 
school,  provided  that  they  ere  passed  upon  fa- 
vorably by  the  New  York  Medical  Association*?*  " 

I 

STATUTO  T ’BKLIVlN*Ar<T  » JJIR!.- 
•T?rrS  KOH  XA  I1/-TI0H. 

B.  3.  '."lssour'.  1SP9,  Section  911*3,  rovldes  that 
persons  desiring  to  be  examined  for  the  purpose  of  aecurlng  a 
license  to  practice  medicine  in  this  i'tate  must, before  they 
sre  entitled  to  be  examined  on  their  si^stant ive  medical  knowl- 
edge, satisfy  the  Btate  Board  of  Health;  that  they  possess  thre< 
preliminary  requirements , these  being  (1)  high  school  education 
or  ita  equivalent,  {2)  a diploma  from  a reputable  medical  col- 
lege with  a certain  typo  of  graduation  requirement,  and  (3)  good 
moral  character.  That  n«rt  of  such  at  tute  so  rovidlng  is  as 
follows  s 


"All  persons  desiring  to  practice  medicine  or 
surgery  in  this  state,  or  to  treat  the  sick  or 
afflicted,  *s  provided  in  section  9111  of  thl 
erticle,  shell  appear  before  the  state  board  of 
lea  1th,  at  such  time  end  place  as  the  board  may 
direct  end  there  shall  be  examined  as  to  their 
fltnesa  to  engage  in  such  irectioe.  All  persons 
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appearing  for  examination  shall  wake  appH- 
cation  in  rlting  to  the  secretary  of  the 
a* id  boero  thirty  deya  beforethe  rioting. 

They  shall  furnish  catiaf&ctor*  evidence  of 
their  preliminary  qualifications,  to-»it,  & 
certificate  of  graduation  fron  an  accredited 
high  school,  or  its  equivalent.  They  shall 
also  furnish  satisfactory  evidence  of  having 
attended  throughout  at  least  four  terms  of 
thirty-two  weak®  of  actual  instruction  in  each 
torn  and  of  -having  received  a dip Ion*  fro* 
aotto  reputable  -edical  college  that  enforces 
requirements  of  four  tor~s  of  thirty-Vo  weeks 
of  actual  Instruction  In  each  tors,  including 
tv»o  years*  esperier.ee  in  operative  and  hospital 
work  at  tl*e  of  graduation;  provided  that  the 
time  of  graduation  ho*  been  since  'arch  12,1901, 
and  two  vonrs*  requirements  If  th«  drtc  of  the 
graduation  is  pi i r to  varch  It,  ISO! , end  shall 
olso  furnish  evidence  of  good  moral  ch^rsctcr," 

*.‘hile  the  language  of  tha  st<  tuta  vould  not  require 
the  elucidation,  . e quote  fro-  the  opinion  of  the  Co\r t in  the 
eaee  of  tste  ex  rel,  Abbott  v,  ,\dcoeV,  st5  '«o,  536,  124  . • 

1100  (1510),  vshich  In  niscusslag  fuel  statute,  says: 

"By  reeding  thet  section  of  the  act  it  will  he 
sesn  that  it  requires  three  timings  or  each  appli- 
cant who  doiros  uO  be  examined,  touching  hia 
qualifications  to  reetice  ^edielna  end  surgery 
in  this  t- te,  riaielyj  first.,  that  he  shall  sake 
application  In  writing  to  the  seer  '-tnry  of  the 
board  thirty  days  before  the  meeting  thereof; 
second,  that  be  fumiah  to  the  board  satisfactory 
evidence  of  fc’e  acholsstlc  qualifications,  vs 
therein  provided  for;  and,  third,  thst  he  sha‘1 
also  furnish  to  Uu>  boerd  satisfactory  evidence 
of  having  received  a diploma  fron  so*  reputable 
medical  college  of  four  veers*  requirement  at  the 
tireo  of  his  graduation* 

The  act  mentioned  does  not  undertake  to  state 
what  ’medics  l colleges  are  or  what  are  not  re? u 
table  within  the  mv an  ing  thereof;  but  by  clear 
lap licet ion  it  leaves  that  question  for  the  de- 
termination of  the  Board  of  Heelt:  . Tfcio  is  made 
•aaolfeat  by  the  act  requiring  tfc*  proof  of  reputable- 
ness to  be  furnished  to  the  board  when  the  applicant 
presents  himself  for  examination,  anti  by  withholding 
from  the  board  the  authority  to  issue  the  license 
until  such  satisfactory  evidence  la  furnished.  There 
la  no  pretense  in  this  ocs e thet  relators  or  any  of 
there  furnished  or  offered  to  furnish  eny  evidence 
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whatever  t ndin^  to  show  that  the  Barnes 
nlvcrsity,  the  ona  frost  which  they  had 
graduated  and  frore  which  they  held  their 
diplomas,  was  t reputable  swxdlcal  oollege  within 
the  mea-iin  that  act.  In  our  o I r;  the 

lenguege  of  this  act  is  auecej-tibls  of  no  other 
construction  than  tret  it  laced  the  burden  upon 
the  relators,  when  they  resented  themselves  for 
ex8!:i nation  before  the  board,  to  rove  t its 
satisfaction  by  cetisf&ctory  evidence  the  re;*u- 
tablenase  of  ?frnt*  University,  sad  ecpncinlly 
a medical  caparta^nt  thereof.”  (8££  'c.  5S6-7). 

■e  nfipune  from  your  letter  thet  the  first  and  third 
of  the  preliminary  require*  <*«ta  are  not  In  queetlon  and  that 
the  only  question  raise  is  es  to  the  scocnd  ; relijninery  re- 
quirement, i.c.  the  reputability  end  graduation  requl ri-aanta 
of  the  ;edicnl  school  attended. 


II 


•HAT  AK  eFrUCAMT  FOB 

MU  iff  : 10 f.  AS  TO  rlS 


'XA  IRATlOir 


To  enable  an  applicant  for  a license  to  practice 
modleine  to  the  right  to  be  examined  on  ' is  substantive  medical 
knowledge,  he  nuat  be  able  to  satisfy  the  Board  of  Health  that 
he  baa  received  a diploma  frost  v raeflical  college  having  at  lcact 
the  requirements  of  the  statute  sat  out  above,  end  he  must  like* 
wise  satisfy  the  Board  that  : uch  college  is  a "reputable  medical 
college.  The  quotation  above  from  itate  ex  rcl.  Abbott  v.  Adcock 
shows  that  tbo  burden  of  proving  thiae  facta  is  oa  the  ep  11  cant, 
and  V.  3.  Missouri  lv£fc,  .action  S114 .provides  that  this  question 
of  fact  is  left  f.o  the  deter  .laation  of  the  Board*  :>uch  section 
provides  an  follows: 

"The  question  as  to  whether  any  teuicsl  school 
is  one  entitled  to  recognition,  by  the  state 
board  of  mediciil  exaru'acrs,  es  e medical  sohool 
of  good  standing  end  the  action  of  said  wed  leal 
exaninetu  in  refusing  a license  to  any  applicant 
is  hereby  declared  to  be  a question  of  fact  and 
any  person  aggrieved  b reason  of  the  action  of 
the  board,  ©hall  have  the  right  to  have  such 
question  reviewed  by  suing  out  « writ  of  cer- 
tiorari in  the  circuit  court  snd  such  question 
shall  bo  trl*d  do  novo  by  the  court  Issuing  such 
writ,  and  the  court  of  review  shall  render  such 
J dgmjent  as  should  have  been  rendered  in  the 
first  instance." 


See  also  :utate  ox  rel  University  v.  North,  216  o. 
10t5,  2S4  S.  . 1012  (1*26 5 . 
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The  Board  of  Health  cannot  refuse  to  hear  the 
applicants  on  whether  or  not  their  school  Is  entitled  to 
recognition.  In  the  oese  of  :t*te  ex  rel.  Abbott  v.  Adcock*, 
supra,  the  Board  had  adopted  In  1807  e rule  elinineting  the 
burden  of  proof  on  the  applicant  If  the  college  fro-'  w>ich 
he  had  graduated  had  certain  minimum  requirements.  The  Court 
in  discussing  this  rule  said: 

"But  suppose,  for  «;gwa«nt*e  sake,  we  are  in 
error  in  our  vie-  • before  expressed  regarding 
the  mean I ng  sad  objeot  of  »e  id  rulea  of  the 
board  eatnbl  1 at  ins'  said  standards,  and  that  it 
was  the  intention  of  the  board  to  thereby  no- 
tify, in  advice,  oil  persona  ’who  sight  r resent 
theKsel.es  for  examination  for  licensee  to  ,«rse- 
tice  aedicine  and  surgery,  that  it  would  examine 
no  one  except  those  ws  o resented  a diploma  f roia 
some  one  of  the  aedical  colleges  which  had 
adopted  said  ctend  rds.  still,  tfcf. t would  no 
more  excuse  the  applies nt  for  exci  inotion  from 
tendering  to  the  boerd  suoh  evidence  as  he  might 
have,  tend'ng  to  prove  thet  his  alwa  DRter  was  a 
reputable  school  within  the  eenli.r  of  said  act, 
than  would  the  adoption  of  a rule  b-  a Judge  upon 
the  tenth,  promulgated  a year  In  advene*?,  to  t e 
effect  thet  on  anu  after  a certain  oate  he  would 
try  no  cose  except  where  the  plaintiff  held  a 
certificate  fro*.  * -sinister  of  the  Oos  el  etetlng 
tnat  ua  bo'ioog&d  to  « ohuren  which  believes  In 
era?  tenches  the  Christian  religion,  would  excuse 
the  plaintiff  fro™  offering  whatever  evidence  ie 
wight  have  tendtn^  to  prove  hi*  esse,  even  though 
he  held  no  such  certificate,  both,  such  rules 
of  the  boerd  and  of  the  court,  would  b©  1 liege 1 
and  void,  snd  would  constitute  no  legal  her  to  the 
ft  licnnt’a  right  t.o  stand  th®  examination  for  his 
licence,  nor  to  th©  pis  ntlf fa  right  to  hev©  his 
CR.se  tried  according  to  law,"  (&#b  o.  361). 

If  such  b rule  of  the  Board  in  still  in  ©fleet  and  If  the  app- 
licant la  eblc  to  show  that  the  bew  York  Vedlcal  Association  has 
as  high  standards  ca  the  minimum  standards  required  in  auch  rule, 
Vs is  case  would  see*  to  stand  for  the  proposition  that  this  would 
ba  sufficient  proof  by  the  applicant  for  bla  exanlnetion  and  li- 
cense. In  any  event,  whether  such  a rule  is  in  effect  or  not, 
tho  evidence  as  to  the  Qualification  of  the  school  fro*  which 
ap’lic  nt  has  reofiived  a diploma  must  ba  heard  by  tha  Board.  This 
is  aottled  b the  Base  cese  in  wMoh  it  *aa  argued  that  the  rule 
above  discussed  was  void  on  the  ground  that  properly  construed 
It  prohibited  the  right  of  the  applicant  to  off or  proof  as  to  the 
euslif i cations  of  Ms  mediosl  college.  The  Court  said  thet  such 
a construction  was  improper  and  the  true  construction  of  the  rule 
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was  mere'y  to  eliminate  the  trouble  end  «i  ease  to  applicants 
of  m*vlng  complete  proof  where  the  rsedical  collage  froa  which 
they  had  graduated  met  the  miniaaua.  requirements  of  the  rule. 

The  Court  than  continued? 

"That  rul-  simply  provider  ti.ct  all  it  ad  leal 
collar:**,  wherever  loe  tod  iend  not  simply 
those  situate  in  tale  elate),  which  should 
op  or  before  -ctobar  let,  liO?,  conforn:  to 
the  stand*: res  specified  in  tfca  schedule  of 
^iniou*  requi repeats,  adopted  b;,  the  boerd 
c*n  Julv  11th,  IS07,  *eho  Id  bo  ratsd  and 
elrsaififtfi  *.»  f'vvrsJ.  1 ted  aau  refutable,  and 
whose  student e,  aft <ar  being  graduated  thera- 
l*ro"i,  should  be  admitted  to  the  ja&xa nation 
o"  the  t»t«  Board  o'  snlth  fr  licences  to 
rcticc  nrdlcine  rul  rurgery  in  the  : Pete 
of  ' is&  url , * »it  out  teflng  required  to  fur- 
nish oti  cr  proofs  of  reputeb lenesu,  and  thereby 
save  «/*ch  of  their  the  tl  re,  cott  and  expense  of 
furnishing  t"e  proof*  required  of  them  by  snid 
not.."  (85b  3U-).  > 

rhls  lret  ruotation  11  e«i&y  settles  the  fret  that 
whether  the  radical  eoi'*ge  l»  in  isaouri  or  elsewhere  Is  la- 
materiel. 


In  conclusion.  It  lo  our  opinion  that  beforo  an  appli- 
cant for  s license  to  practice  Ksdieir.e  In  this  Jtoto  is  entitled 
to  ac  examination  on  Dis  substantive  knowledge  of  medicine,  he 
must  n*  « rel im.inery  require  cat  satisfy  the  tats  Hoard  of  health 
that  ha  has  e diploma  from  a medical  college  barin<r  the  stetutory 
req*  iremants  for  graduation  of  . iesourl  1&2*,  action  toll;/, 
that the  refutability  of  such  college  le  a questl  n of  fact  to  be 
determined  by  the  Board,  but  that  regardless  a:  any  rule  whlfb 
the  Board  wight  adopt,  it  muct  ) ear  and  examine  evidence  of  the 
eppllc  nt  & a to  bather  or  tut  the  medical  college  from  rhieh  he 
has  e diplora  oenfor-s  to  the  statutory  requirements,  nd  it  le 
our  further  opinion  t.h^t  if  there  ia  at  present  In  force  e rule 
of  the  tate  rioerd  of  Health- dispensing  with  thie  burden  of  proof 
where  the  edical  college  from  which  t h * e licant  ha»  u diploma 
has  certain  raininuy  requirements  end  the  applicant  is  «bla  to 
satisfy  the  tate  Board  of  •»  altb  tbst  the  requirements  of  the 
tfew  fork  ed  cel  Association  nre  ae  high  as  the  requirements  of 
such  rule  in  every  respect,  that  the  applicant  would  have  a right 
to  be  examined  ne  to  his  substantive  nedicsl  knowledge  without 
raking  further  proof  n&  to  hie  collage,  essu^J ng  thst  the  appli- 
cant is  eble  to  setlefy  the  Bcerd  that-  he  has  bed  a high  school 
education  or  its  equivalent  and  is  of  good  moral  character. 


APPVOV.D: 


'ory  truly  yours, 
idvard  H.  ¥ i 1 ler 

ft  ft  i ® t.bM  t.  Artnrn.^v-iU'n^rml 


ASohSSCiR:  Rights  of  assessors  In  counties  of  less  than 
25,000  to  succeed  himself  in  office. 
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October  12,  1934* 


Mr.  F.  b.  McMeely 
Macon  Comty  Asaesaor 
Atlanta,  Mlaaourl 

Dear  Sir* 


Your  requeat  for  an  opinion  dated  September 
17,  1934,  is  aa  follows} 

•Will  you  please  advise  me  if  there 
is  any  law  against  an  Assessor  hold- 
ing office,  any  limit  of  time  in 
Counties  with  a oopulation  of  less 
than  25,000." 

Section  9749,  R.  S.  Mo.  1929,  aa  amended  by 
Laws  of  1931,  page  376,  provides  aa  follows} 

"At  the  general  election  in  the  year 
one  thousand  nine  hundred  (thirty- 
two,)  and  every  four  years  thereafter, 
there  shall  be  elected  by  the  qualified 
voters  of  the  several  co\jntles  in  this 
state  a county  assessor,  who  shall  hold 
hia  office  for  a term  of  four  years,  and 
until  his  successor  la  elected  and 
qualified,  unless  sooner  removed  from 
office}  Provided. that  this  section 
shall  not  apoly  to  the  city  of  St. 

Louis." 


Under  the  amended  law  aa  above  aet  out,  which 
is  the  only  law  in  point,  it  la  the  opinion  of  this  office 
that  there  ia  no  limit  in  counties  of  leas  than  25,000 
population  to  the  number  of  times  that  a oounty  asaesaor 
can  succeed  hlmaelf  in  office. 

Respectfully  submitted 


WM.  ORR  SAWYERS 
Assistant  Attorney  General. 


APPROVED} 


ROY  McKIT TRICK 
Attorney  General. 


) 


COUNTI .‘3  - Liability  for  personal  injuries  caused  by  negligence. 


December  4, 


1S34. 


on.  am  ■*.  V c Kay , 

rosecuting  Attorney  of  Jefferson  County, 
Do;  oto,  ‘'lssourJ. 


ear  :;lr: 


A request  for  en  opinion  has  been  received  fror,  you 
under  «lete  of  Novo.nber  24,  1534,  such  request  being  in  the  fol 
low  ng  terms: 

"At  the  request  of  the  County  Co>  rt  of  Jefferson 
County,  Missouri,  1 want  to  state  a case  to  you 
for  the  purpose  of  haring  you  give  us  a written 
opinion  on  it. 

Jefferson  county  maintains  Its  rosde  by  a system 
of  maintenance  men,  who  have  charge  of  the  ma- 
chinery used  in  their  dlstriot.  .*h«n  e malnten- 
»nce  men  n <edc  any  help  In  oporating  <e.re uers  end 
s')  fort  , ho  hps  regular  helpers. 

On  the  31st  day  of  Jan., 1533,  one  of  our  mainten- 
ance men’s  holpere  was  unable  to  work  and  sent  his 
father  to  take  his  place  on  the  grader.  The  main- 
tenance man  v as  running  the  tractor  ..ith  two  men  on 
the  ft  der.  In  some  v;ay  the  grader  was  overturned, 
on  account  of  getting  too  close  to  en  envaakment, 
and  the  old  mr.n  who  was  taking  his  son’s  place  ..ts 
severely  injured,  his  leg  beinp  crushed  and  broken 
below  the  knee.  A local  doctor  gave  him  temporary 
trertnent  end  sent  him  immediately  to  . t.  Anthony’s 
hospital,  v.here  he  was  confined  for  a number  of 
weeks  before  • was  a' le  to  ba  moved  home.  He  is 
still  badly  crippled  and  requlrest  o care  of  a doc- 
tor. 

The  ma  ntenanee  man  nor  the  high  ay  engineer  did  not 
me  e a re  ort  to  the  County  Court,  so  far  *s  the 
record  shows,  until  after  t e injured  men  as  out  cf 
the  hoe;  ital.  The  doctor  bills  and  hospital  bills 
together  with  the  hone  tro*  traent  amount  to  so  nowhere 
near  tlbOO.  I*his  injured  person  has  filed  a claim 
with  the  County  Court  asking  for  the  payment  of  all 


?•  «:ou.  Sam  . MeKsy 
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M?  expenses  end  e dltio^el  dsm  ges  on  account 
of  hit  emenent  Injury* 

Tha  County  Court  as>ed  for  ay  o,  Jnion,  end  I 
advised  then  that  the  county  wea  not  liable, 
beinc  a subdivision  of  the  State.  The  County 
Court  has  accepted  my  opinion  aa  being  the  law, 
but  In  dlecusring  the  waiter  with  thorn  I sug- 
gested to  then  that  It  might  be  well  to  get  en 
opinion  from  your  off  oe,  and  ti  ov  then  asked 
r.e  to  procure  It  for  then. 

Our  County  Court  meets  on  the  first  dny  of  De- 
cember end  I would  appreciate  the  receipt  of 

the  opinion  by  that  drte." 


In  the  case  of  L'oxley  v.  Pika  County,  276  Mo.  449, 
20G  3.  W.  246  (1913),  a personal  Injury  suit  gainst  ® county, 
baaed  on  negligence,  was  before  the  Supreme  Court  of  Missouri 
which  held  that  such  e suit  could  not  be  maintained  against  a 
county.  The  court  said: 

"ben,  for  convenience  In  the  edmlniatrat ion  of 
its  la  s,  the  State,  through  the  Legislature, 
calls  to  its  aid  those  territorial  organizations 
sometimes  csllad,  1th  more  or  leas  accuracy, 
qutsi-corpor; tions , such  as  counties,  townships 
and  school  districts,  tbo  question  has  frequently 
arisen  whether  these  agencies  share,  1th  the 
St-  te  Itself,  immunity  from  coranon-lnw  liability 
for  the  negligence  of  their  o!"flcera  in  the  exer- 
cise of  their  territorial  duties.  The  answer, 
from  t!  ' courts  of  this  State,  has  general'y  boon 
a negative  one.  ‘‘rote  Reardon  v.  *t.  Louis  founty, 

36  vo.  555,  down  to  Tartar  v.  Bolivar  ^peclel  Hoad 
istrict,  201  L.  h.  890,  are  many  oases  which  will 
be  found  collected  in  the  case  last  cited  which 
have  settled  the  general  principle  so  firmly  that 
It  la  not  nuestioned  by  t' Is  appellant." 

276  Vo.  453. 


In  conclusion.  It  is  our  opinion  that  a county  of  this 
State  la  not  liable  for  "eraonal  injuries  caused  by  the  negllgenc 
of  officers  or  employees  of  the  county. 


Very  truly  yours, 


AP  R 7:  D: 


R07  UcTittrick 


EDVARD  H.  VILL2R 

Assistant  Attorney-General 


INSURANCE  - FIRE  - 
SCHOOL  DISTRICT: 


"A  COPY  uF  THIS  uFIl.ION  SHOULD  NUT  BE  RELEASED 
BECAUSE  IT  IS  QUESTIONABLE  wHETH  R -R  NOT  IT 
EXPRESSES  THE  LAW  AT  THE  PRESENT  STUDY 

IS  BEING  1'AuE  TO  DuTEHMINE  WHETHSi  OR  .toi  IT 
SHOULD  BE  V.ITHB'-AV.N*" 


Honorable  dward  H.  .lllir 
Assistant  Attorney  Oeneral 
416  Olive  Street 
It.  Louis,  ..Issovrl 


Jammer?  *7,  TOW 


FI  LED 


D«ar  A r.  Lilian 


Receipt  of  your  latter  dated  December  50,  1953, 
Is  ecknowl ad^ed • The  letter  1b  aa  folio*** 


*'I  am  enclosing  e request  for  opinion 
made  by  Emmet  V.  Thompron  of  St.^ouls, 
member  of  the  Insurance  firm  of  Thomp- 
son , Klncade,  O'Con  or  & Powers,  re- 
garding mutual  fire  insurance  companies, 
such  request  being  dated  December  6,  1933, 
with  supplemental  letter  dated  December  11, 
1933,  and  I am  also  enclosing  specimen 
policy,  copy  of  opinion  rendered  by  you 
under  date  of  October  24,  1933  to  uoard 
of  ducatlan,  Normandy  Consolidated  School 
District.  1 red  d.  miliar, Superintendent, 

6701  ^aston  Avenue,  St.  Louis ssourl, 
and  also  article  reprinted  from  January 
1931  Issue  of  Journal  of  American  Insurance. 

It  see~is  to  me  that  your  opinion  above 
referred  to  covers  this  precise  point, and 
I am  prepared  to  write  to  Lr.  Thompson 
atatlng  that  the  matter  has  alroady  been 
ruled  upon  and  referring  him  to  } our 
opinion,  if  such  a course  would  .eet  with 
your  approval.  .4y  point  In  writing  you 
and  sending  you  this  material  Is  chiefly 
to  mention  the  article  from  the  Journal 
of  Amor lean  Insurance  for  your  consider- 
ation which  was  of  considerable  Interest 


Honorable  Edvard  H.  wilier 
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to  me,  and  If  the  view  expressed  In  your 
opinion  is  not  modified  after  reading 
such  article,  and  you  will  so  advise  ma 
I shall  write  to  Mr.  Thompson  along  the 
lines  above  suggested,  ..hen  you  have 
finished  with  these  documents,  will  you 
please  return  them  to  me?" 


Numerous  inquiries  have  been  addressed  to  this 
office  concerning  our  opinion  to  the  ooard  of  Education  of  Normandy 
Consolidated  School  District  dated  October  24,  1933,  An  answer 
to  your  letter  will  serve  as  an  answer  to  all  such  inquiries. 

In  Rosebraugh  v.  Tigard  252  Pac.  75,  the  Supreme  Court 
of  Oregon  defining  mutual  Insurance,  at  page  77  of  the  opinion  saldt 

"In  a mutual  insurance  association,  the 
system  is  that  the  members  mutually  Insure 
each  other.  It  is  that  form  of  Insurance 
in  which  each  person  Insured  becosMS  a mem- 
ber of  the  company  or  association  and  mem- 
bers reciprocally  engage  to  indenmlfy  each 
other  against  losses;  any  loss  being  met  by 
an  assessment  laid  on  all  members.  As  an 
object  to  be  effected,  mutual  Insurance  does 
not  differ  materially  from  any  other  kind  of 
insurance;  it  is  not  properly  a distinctive 
class  of  Insurance,  but  may  embrace  all  other 
classes.  A mutual  Insurance  association 
is  one  In  which  the  members  are  both  the  in- 
surers and  the  Insured;  and  the  premiums 
paid  by  them  constitute  the  fund  which  is 
liable  for  the  losses  and  expenses,  and  they 
share  in  the  profits  in  proportion  to  their 
Interest  and  control  and  regulate  the  affairs 
of  the  association.  32  C.  j.  Sec. 67, p.1018." 


In  Lamb  and  Compary  v.  Merchants'  Nat.  Mut. 

Fire  Ins.  Co.  119  M.  W.  1048,  the  Supreme  Court  of  North  Dakota 
discussing  mutual  insurance,  at  page  1049  of  the  opinion  saldt 

"May  on  Insurance,  at  section  146, says: 

'Mutual  Insurance,  it  is  truly  observed, 
is  essentially  different  from  stock  ins- 
urance, and  much  of  the  litigation  that 
has  grown  out  of  this  species  of  insur- 
ance has  been  owing  to  inattention  to  this 


Honorable  -dward  H.  filler 
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dlfferonce.  Its  original  design  was  to 
provide  cheap  insurance  by  means  of  local 
associations,  the  members  of  which  should 
Insure  each  other.  * " 


On  the  sane  subject  the  appellate  court  of  Indiana 
In  the  case  of  filler  v.  State  Life  Insurance  Company  60  fi.  K.  958, 
at  page  960  of  the  opinion  held! 


"It  cannot  bo  said  that  the  mutual  prin- 
ciple,  of  itself,  necessarily  requires 
that  each  member  shall  be  insured  upon 
exactly  the  sane  tor  ;s.  Thus,  in 
iiygatt  v.  Insurance  Co.  21  X.  t.  52, 
the  court  saldt  'A  mutual  insurance 
company  is  s’mply  a company  whose  fund 
for  the  payment  of  losses  and  expenses 
consists,  not  of  a capital  subscribed 
or  furnished  ty  outside  parties,  but  of 
premiums  mutually  contributed  by  the 
parties  Insured.  « « * h n it  is  con- 
sidered that  the  term  'mutual',  as 
applied  to  an  insurance  company,  does 
not  Import  any  peculiar  and  exact  method 
of  producing  mutuality.  In  the  sense  of 
equality  anong  its  members,  but  that 
It  ie  simply  significant  of  an  association 
for  the  purpose  of  insurance,  whose  fund 
for  the  payment  of  losses  consists,  not 
of  a capital  fumlshod  by  uninsured  parties, 
tut  of  the  premiums  mutually  contributed 
by  the  persons  insured,  all  difficulty 
on  the  subject  is  at  an  end.'  " 


The  Supreme  Court  of  the  State  of  Missouri,  in 
State  ex  rel  v.  Insurance  Company  91  .»o.  311,  discussing  the  Insur- 
ance policy  involved  in  that  litigation  and  in  reference  to  defendant 
fce'ng  a nutual  Insurance  company,  at  page  316  of  the  opinion  saldt 

"The  principle  of  the  scheme  throughout 
is  mutuality  and  the  contrary  not  being 
declared  by  the  law,  each  policyholder 
becomes  a member  of  the  association  and 


Honorable  awaru  il.  .lllor 
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continues  such,  certainly,  during  the 
life  ol  <he  policy #" 


The  forego  In  g authorities  define  mutual  Insurance 
companies  as  we  understand  It  now  and  as  we  understood  It  when 
the  opinion  oi  this  office  dated  October  24,  193?,  addressed  to 
the  M»ard  of  ducatlon  of  the  lormenay  Consolidated  School  dis- 
trict was  written. 

If  the  liability  and  obll  at! on  of  s policyholder 
under  his  Insurance  contract  is  fixed  or  de terminable  In  amount 
at  the  date  of  the  issuance  of  the  policy  or  if  the  oLll  atlon 
and  liability  of  the  policyholder  does  not  depend  on  the  losses 
of  similar  policyholders  or  other  such  contingencies,  then  the 
acceptance  of  such  a contract  would  not  make  the  holder  thereof  a 
member  of  nor  atockholaer  In  a mutual  insurance  omnany  In  the 
real  and  strict  sonse  of  mutual  insurance.  In  othar  words,  such 
Insurance  would  not  be  mutual  Insurance.  The  character  or 
classification  of  a fire  Insurance  company,  generally  spesklnr;.  Is 
to  be  determined  from  tho  contract  or  policy  Issued  by  the  company 
and  not  from  the  name  a ployod  and  in  use  by  such  company. 

On  the  other  hand,  when  ny  the  terms  of  a fire  - 
insurance  policy  and  contract  each  policyholuer  is  liable  for  the 
fire  losses  of  all  llko  policyholders  and  to  the  lull  amount  of 
the  Insurance  held  by  such  policyholders,  whether  the  liability 
is  to  be  paid  according  to  assessments  levied  therefor  or  other- 
wise, then  and  In  Jhat  evant  the  policyholder  in  such  a company 
becomes  a member  of  and  thereby  a stockholder  in  a mutual  fire 
Insurance  com  any. 

<>e  adhere  to  our  opinion  dated  October  24,  1953, 
holding  hat  the  ooard  of  Directors  of  a school  district  in  the 
Htate  of  ..lssouri  does  not  have  the  1 a gal  right  to  insure  the 
property  of  a school  district  In  a mutual  fire  Insurance  company, 
as  mutual  Insurance  Is  defined  and  whon  the  same  is  of  the 
character  doscriod  In  the  last  lore  -oing  p*  ra  -ra  h. 

It  is  and  will  bo  the  policy  of  this  office 
not  to  expross  an  opinion  as  to  uny  particular  form  of  policy 
or  contract  of  insurance  with  reference  to  whether  tho  same  is 
a ‘Contract  for  mutual  insurance  or  not.  The  forego ’ng  should 
make  It  cl  ar  as  to  wlrnt  our  idea  of  mutual  insurance  is  and 
those  Interested  will  determine  lor  themsolvos  tha  legal  effect 
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of  tho  policy  or  insurance  contract  they  mt.y  or  n jay  not 
accept* 


Wo  retxim  you  your  Incloaures  herewith* 


very  truly  youra. 


GIUJI.KT  U-Ub 

Aa8lstant  Attorney  uenoral 


APP .m  .ox 


ROY  ucKITTHICK 

Attorney  General. 


GLt  iJC 


inclosurea 


Proceeds  from 

SCHOOL  BONDS:/  Bonds  voted  for  purpose  of  repairing  ouildings 

cannot  be  diverted  and  used  for  the  teacher 
and  incidental  funds. 


1 
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January  19,  1934. 


FiLED 


Mr.  Ray  E.  Miller,  Secretary, 
Board  of  Education, 

Carl  Junction  High  School, 
Carl  Junction,  Missouri. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
as  follows: 


"Mrs.  Evans,  President  of  the  Board  of 
Education  of  Carl  Junction  Consolidated 
School  District,  has  directed  me  to  write 
you  for  an  opinion  on  the  matter  of  the 
liability  attached  to  a Board  of  Education 
who  issue  building  and  repair  bonds,  use 
only  a part  of  the  funds  derived  from  these 
bonds  to  make  repairs  and  use  the  balance 
to  relieve  a shortage  in  the  teachers  and 
incidental  funds. 

The  state  having  failed  to  pay  this  district, 
which  is  state  supported,  we  are  broke. 

Having  a large  community  high-school,  240 
students  enrolled  in  the  high  school  alone, 
also  having  a live  and  energetic  Community 
Club,  and  four  wide  awake  churches,  they 
have  petitioned  the  Board  of  Education  to 
call  an  election  to  issue  repair  bonds,  make 
some  minor  repairs  and  then  as  the  law  pro- 
vides that  any  funds  left  over  after  the 
object  of  the  issue  is  completed,  may  be 
apportioned  wherever  needed,  to  use  any 
balance  to  run  our  schools. 

The  call  for  this  bond  issue  has  been  posted, 
and  the  Board  desires  to  know,  will  they  as 
members  be  held  responsible,  should  some  one 
object  to  the  manner  in  which  this  bond 
money  is  used?  If  they  are  liable,  then  the 
money  derived,  should  the  issue  carry,  will 
be  used  to  make  some  much  needed  repairs,  but 
if  it  is  possible  under  such  dire  circumstances, 
to  make  some  much  needed  repairs,  then  whatever 

« «■»•<»  t a nao  than  t.n  flllfll  «t  on  this 
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I. 


Part  of  proceeds  from  school  bonds  In 
common  school  district  voted  for  the 
purpose  of  repairs  cannot  be  diverted 
and used  for  the  Teacher’s  or  Inciden- 

tSr  Tonis: 


It  has  been  held  by  the  courts  of  this  state  that  the  pro- 
ceeds from  bonds  Toted  for  one  purpose  cannot  be  used  for  another 
purpose.  As  was  said  In  the  case  of  Horsefall  v.  School  District, 
143  Mo.  App.,  l.C.  544-545: 


"Plaintiffs,  in  their  petition,  allege 
that  the  election  for  the  purpose  of 
authorizing  the  board  to  Issue  the  bonds 
of  the  district  was  wold  and  assigns 
therefor  ten  reasons.  Several  of  these 
relate  to  the  use  which  the  board  Is 
proposing  to  make  of  the  money  realized 
from  the  sale  of  the  bonds  and  to  the 
action  of  the  board  and  the  oonduct  of 
the  election  In  relation  to  the  question 
of  a site  on  which  to  build  a new  high 
school  building.  As  to  the  intended  use 
of  the  money,  It  Is  sufficient  to  say 
that  the  order  of  the  board  providing  for 
the  election  and  the  notice  of  election 
provide  only  for  the  issuing  of  bonds  In 
the  sum  of  twenty-five  thousand  dollars 
for  the  purpose  of  erecting  a high  school 
building,  and  the  board  of  directors  have 
no  authority  to  use  any  of  the  money  they 
realize  from  the  sale  of  these  bonds  for 
any  other  purpose.  The  notice  of  election 
notified  the  voters  that  this  money  was  to 
be  used  for  the  purpose  of  erecting  a high 
school  building,  and  they,  having  voted 
upon  that  proposition,  the  hands  of  the  board 
are  tied,  and  they  cannot  use  any  part  of 
it  for  the  purpose  of  purchasing  a site, 
nor  for  paying  existing  Indebtedness,  nor 
for  any  purpose  except  that  for  which  It 
was  voted,  which  is  the  erection  of  a high 
sohool  building.  The  evidence,  however, 
that  the  board  was  attempting  to  divert  any 
part  of  this  money  from  the  purpose  for 
whloh  It  was  voted  is  not  very  satisfactory, 
and  we  assume  that  on  this  Issue  the  finding 
of  the  court  was  for  the  defendant  for  the 
reason  that  the  plaintiff  had  failed  to 
prove  his  allegations." 
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It  has  also  been  held  that  funds  oolleeted  by  taxation 
for  school  purposes  cannot  be  diverted  from  one  fund  to  another. 

In  the  case  of  Cleveland  Tillage  Sohool  District  v.  Zion,  195  Mo. 
App.  299,  the  Court  said  (l.c.  304): 

"Again  money  oolleeted  by  taxation  for 
sohool  purposes  cannot  be  diverted  from  one 
fund  to  another.  Certainly  money  In  the 
teacher's  fund  cannot  be  transferred  to 
and  used  In  the  Incidental  fund.  There 
Is  nothing  In  either  the  petition  or  Judg- 
ment shoving  to  vhat  fund  the  money  belongs 
or  to  vhat  fund  It  should  go  vhen  paid  to 
plaintiff.  If  the  division  is  made  betveen 
the  tvo  districts  as  provided  by  sections 
10839  and  10840  the  matters  as  to  the 
various  funds  vill  be  fully  knovn  and  the 
money  can  be  properly  distributed." 


CONCLUSION 


From  the  decisions  cuoted  above  (and  there  are  numerous 
other  authorities  to  like  effect),  ve  are  of  the  opinion  that 
your  school  board  vould  be  liable  if  the  money  derived  from  part 
of  the  bonds  in  question  were  used  for  repairs  and  the  balance 
diverted  to  the  Teacher's  and  Incidental  Funds. 


Respoctfully  submitted. 


0LLIY2R  W.  KCLar, 
Assistant  Attorney  General 


APPROYED: 


TrorycktwHTftir: " 

Attorney  General. 


OWN: AH 


Where  prisoner  convicted  of 
felony  is  unavoidably  injured 
while  Sheriff  is  taking  him.  to 
Stqte  reformatory,  the  State 
should  pay  for  the  necessary 
medical  care* 
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Mr.  Merritt  Miller, 

Sheriff  of  Gentry  County, 

Albany,  Missouri. 

Tear  Mr.  Miller :- 

We  have  your  letter  of  January  29,  1934,  in 
contained  a request  for  an  opinion  as  follows: 

"I  desire  the  opinion  of  your  office  as  to  whether 
or  not  the  state  of  Missouri  or  Gentry  County  is  liable  find 
should  pay  the  medical  expenses  and  care  of  a juvenile  boy 
who  was  injured  in  an  automobile  accident  while  I was  con- 
veying him  to  the  state  reformatory  at  Booneville,  pursuant 
to  en  order  of  the  Juvenile  Court  of  Gentry  County,  Missouri, 
and  a judgment  of  conviction. 

"Talbert  Armstrong  and  Clifford  Redmond,  two  juveniles 
here,  were  complained  against  in  the  Juvenile  Court  of  Gentry 
County,  and  found  guilty  of  burglary  and  larceny,  by  L.  D. 
Reeves,  Circuit  Judge  and  Juvenile  Judge,  end  were  sentenced 
to  the  Missouri  State  Reformatory  for  Boys  for  a term  of 
four  years*  I Mas  handed  a commitment  requesting  me  to  eon- 
vey  these  boys  to  Booneville,  whioh  I started  out  to  do* 

But  on  the  way,  the  morning  being  icy  and  slick,  my  car  very 
unexpectedly  skidded  and  struok  a heavy  post  as  we  were  going 
under  an  overhead  railway  crossing,  at  a sharp  curve*  This 
occurred  at  the  edge  of  Mew  Hampton,  Missouri*  In  addition 
to  damages  to  my  ear  and  personal  injuries  to  myself,  one  of 
these  boys,  Talbert  Armstrong,  reoeived  a broken  leg*  I 
had  him  taken  to  the  oounty  physician  immediately,  and  every 
precaution  was  taken  in  setting  his  leg,  ex-raying  it  before 
and  after  setting*  I have  had  a nurse  with  him  ever  since 
in  my  home  at  the  Jail  house  in  Gentry  County*  This  boy 
has  gotten  along  famously  and  is  now  up  and  around* 

"Query:  On  the  theory  that  the  acoident  was  unavoid- 
able, should  the  State  of  Missouri  pay  for  the  medical  oare 
and  attendance  of  this  boy  while  he  is  still  in  ay  custody 
and  recuperating,  umtll  I may  turn  him  over  to  the  authorities 
at  Booneville?  Or  if  the  state  and  oounty  are  both  liable, 
which  should  pay?" 

Section  8526,  Revised  Statutes  of  Missouri,  1929,  provides 

as  follows: 


rtiich  is 


SHERIFF: 


Mr.  Merritt  Miller 


March  1,  1934. 


-2- 


"Seo.  8526.  Who  shall  be  jailer .--The  sheriff  of 
eroh  county  In  this  state  shall  hare  the  oustody, 
rule,  keeping  and  oharge  of  the  jail  within  hls 
county,  and  of  all  the  prisoners  In  such  jail,  and 
may  appoint  a jailer  under  him,  for  whose  oonduot 
he  shall  be  responsible;  but  no  justloe  of  the 
peaee  shall  aot  as  jailer,  or  keeper  of  any  jail, 
during  the  time  he  shall  aot  as  such  justloe." 

Seotlon  8554,  Revised  Statutes  of  Missouri,  1929,  provides 

as  follows: 


"Seo.  8554.  Medicine  and  medical  attendance  to  be 
prooured  — physlolan  may  be  hired  by  the  year.— 

In  case  any  prisoner  oonflned  In  the  jail  be  siok, 
and,  in  the  judgment  of  the  jailer,  needs  a physlolan 
or  modlolne,  said  jailer  shall  procure  the  necessary 
medloine  or  medleal  ettentlon,  the  oosts  of  whioh 
shall  be  taxed  end  paid  as  other  oosts  In  orimlnal 
oases;  or  the  oounty  court  may,  in  their  discretion, 
employ  a physlolan  by  the  year,  to  attend  Bald  prisoners, 
and  make  suoh  reasonable  oharge  for  hls  service  and 
medloine,  when  required,  to  be  taxed  and  oolleoted  as 
aforesaid." 

Section  8357,  Revised  Statutes  of  Missouri,  1929,  provides 
In  part  as  follows: 

”Seo.  8357.  Costs,  how  paid.— In  all  cases  of  oon- 
vlotlon  of  l'elony,  wherein  the  punishment  is  commit- 
raent  to  the  reformatory,  the  oost  of  the  proceedings 
and  of  the  delivery  of  suoh  person  to  the  reformatory 
shall  be  paid  by  the  state;  and  in  all  oases  of  mis- 
demeanor, wherein  the  punishment  Is  eomitment  to  the 
reformatory,  the  oost  of  the  proceedings  and  of  the 
delivery  of  such  person  to  the  reformatory  shall  be 
pald^by  the  county  in  whioh  the  oonviotlon  is  had. 


Insomuch  as  the  aeeident  and  the  resultant  Injuries  were 
unavoidable,  and  therefore  in  the  nature  of  an  Illness,  so  far  as  the 
legal  rights  and  liabilities  are  ooneerned,  we  consider  them  to  be 
within  the  purview  of  Section  8554  above  olted.  It  Is  true  that  thet 
seotlon  refers  to  Drlsoners  oonflned  In  the  jail,  but  we  are  of  the 
opinion  that  a prisoner  In  oustody  of  the  Sheriff  Is  within  that  status 
for  the  purposes  above  mentioned. 

By  Seotlon  8526  above  olted,  the  Sheriff  is  made  the  true 
jailer  of  the  county  and  henoe,  under  Section  8554  has  the  power  In  hls 
dlsoretlon  to  procure  medloal  attendance  for  any  prisoner  when  he  deems 
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euoh  necessary.  The  latter  aeotion  further  provides  that  the  oosts 
of  suoh  medloal  attention  shall  be  paid  as  other  oosts  in  criminal 

oases. 


Section  8357  aboYe  oited  sets  forth  the  manner  in  which 
the  aboYe  mentioned  oosts  shall  be  paid.  Sines  the  oonYletlon  in  this 
case  was  of  a felony,  the  state  is  by  said  Section  made  liable  for  the 
oosts  and  hence  for  the  cost  of  the  medleal  attention,  the  same  being 
oonstrued  by  us  to  be  not  only  a part  of  the  oosts  of  the  general  pro- 
ceeding, but  alee  a part  of  the  oosts  of  the  dellYery  to  the  reformatory. 
Furthermore,  this  Section,  read  with  Section  8554,  olearly  points  out 
the  leglslatlYe  Intention  towards  liability  on  the  part  of  the  state 
in  such  a situation  as  the  one  at  hand* 


Very  truly  yours. 


CMHJr  :LG 


CHAS.  M.  HOWELL,  Jr. 

Assistant  Attorney  General 


Approwe  d : 


Attorney  General* 


/ 
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Mr.  Ray  E.  Miller,  Secretary 
Board  of  Education 
Carl  Junction,Missouri. 


L E 0 : 


Dear  Sir: 


follows: 


This  is  to  acknowledge  your  letter  as 


"These  depressing  times  have  oaused  no 
end  of  trouble  to  boards  of  education 
and  ours  is  no  exception.  Our  teachers 
still  hold  three  months  of  last  years 
warrants  and  January  and  February  war- 
rants for  this  year.  The  Department 
of  Education  have  promised  to  put  us  on 
the  Federal  relief  rolls  about  Maroh 
let,  yet  some  of  the  teachers  say  they 
will  hold  the  board  responelble  for 
every  cent  the  contracts  call  for.  They 
even  say  that  should  the  federal  aid  be 
less  than  their  contr&ot  salary,  they 
will  aooept  the  aid  and  expect  the  Board 
to  make  up  the  difference,  with  these 
questions  in  mind,  the  Board  have  ask 
for  yhar  interpretation  on  the  follow- 
ing. 

"1st.  If  a Board  sets  a levy,  signs  con- 
tracts with  teaohsrs,  makes  inci- 
dental bills,  all  with  the  expecta- 
tion of  having  sufficient  funds 
with  which  to  pay,  but  finds  through 
such  circumstances  as  have  occurred 
the  last  two  years  that  they  cannot 
pay,  then  is  the  district  liable  for 
the  full  amount  of  the  contracts  or 
are  the  contracts  automatio&lly  paid 
when  funds  run  out 7 

"2nd.  If  the  teachers  accept  government  aid 
Maroh  1st  and  the  salary  is  less  than 
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their  contract  salaries,  oan  they 
Mold,  the  Board  responsible  for  the 
difference? 

•3rd.  Oan  a teacher  bring  suit  against 

a 3 ard  for  salary  as  >er  oon tract, 
when  the  fund*  hare  run  out  through 
no  fault  of  the  fx>ard?  You  under- 
stand that  when  one  year  lapses, 
then  those  salaries  oan  only  be  paid 
with  back  taxes  or  oolleotion  for 
that  year.  Roe  Is  a board  to  tell  how 
to  diYlds  toe  money  received?  What 
if  the  taxes  never  cone  in  and  it 
looke  as  though  they  would  not,  then 
hov  oan  a B ard  raise  money  to  pay 
such  back  warrants?  »•  don't  see  how 
they  oan  be  paid  as  you  are  not  allowed 
to  vote  bonds  fox  suoh  payments  are  you? 

•4th.  If  the  teachers  do  eue  the  district,  is 
it  only  possible  to  gst  judgment  against 
the  distriot?  They  ocuia.  not  get  Judg- 
ment against  the  Board  members  oould  they T 
Is  there  any  law  that  oould  force  & Board 
of  Sduoatlon,  against  whloh  judgment  had 
been  rendered,  to  devise  means  to  pay 
the  jud^aent?  If  not  then  what  go  .d  c uid 
the  judgment  be  to  the  teachers? 

•5th.  Please  tell  this  board  just  what  to  ex- 
pect, or  what  can  legally  be  done  to  them, 
when  it  looks  as  though  we  would  end  the 
present  school  term  owing  the  teachers 
about  three  months  salaries,  and  no  fu*tds 
In  sight  with  whioh  to  ever  pay  them,  also, 
on  top  of  this  they  still  hold  three  war- 
rants from  last  school  tern?  Oan  they  ob- 
tain a judgment  for  the  amount  of  these 
warrants?  Should  the  Board  issue  another 
warrant  now  that  it  looke  as  though  they 
might  not  be  paid? 

•Hope  my  questions  are  not  to  oonf using, and  that  we 
oan  have  an  interpretation  soon.* 


In  looking  over  our  files,  ws  find  that  on  October 
3u,  1933,  this  department  rendered  an  opinion  to  the  Board 
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of  Education,  Carl  Junotion.  Missouri , which  answers 
practically  all  of  the  questions  contained  in  your 
present  request.  Assuming  that  you  do  not  have  a copy 
of  this  opinion,  we  are  herewith  enclosing  a copy  of  same. 


vte  will  answer  the  questions  asked  in  your  let- 
ter as  briefly  as  possible  and  the  enclosed  opinion  will 
sustain  the  authority  for  such. 


At  the  outset,  we  desire  to  call  to  your  at- 
tention certain  fundamentals  which  are  to  be  borne  in 
mind  when  an  answer  appears  to  your  specific  question, 
namely: 


1.  That  Board  of  Directors  do  not  have 
any  authority  to  order  a warrant  or 
enter  Into  a contract  exceeding  the 
revenue  provided  for  the  current 
year.  If  such  warrants  or  oontr&ots 
are  issued,  they  do  not  constitute 

a legal  claim  against  the  district. 
Section  9311,  R.  3.  Mo.  1939. 

2.  There  is  no  personal  llaoility  on  the 
part  of  the  directors  for  & sohool 
warrant  drawn  when  there  is  not  suf- 
ficient money  in  the  treasury  to  pay 
same  if  such  warrants  lssusd  are  not 
in  excess  of  the  taxes  levied  and 
other  lnooae  as  the  directors  havs  a 
right  to  anticipate  that  the  revenue 
provided  for  would  be  collected. 
Jaoquemin.  et  al.  v.  Andrews . 40  Mo. 
App.  507. 

3.  However  Board  of  Directors  are  liable 
if  the  acts  of  such  were  not  done  in 
good  faith;  and  with  willful  intention; 
that  is,  such  that  would  be  considered 
mal-f easanoe  in  office.  Consolidated 
School  "letrlot  Jo.  6 v.  ghawfaaa  et  al. 

3.  *.  183.  ~ 


4.  Board  of  Directors  have  no  power  to 
violate  Section  11,  Article  X.  and 
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Section  12,  Article  X.  of  the  Oonctl- 
tut ion  of  Missouri,  sacs  being  a limita- 
tion upon  the  annual  debt  creating  power 
of  a school  district.  In  ether  words, 
the  contract  cannot  create  a debt  of 
the  school  district  within  the  Intent 
and  meaning  of  tho  Constitution  afore- 
said. 


.ef erring  now  to  your  specific  question  and  bear- 
ing in  wind  premises  shore  - 


1. 

(a)  It  io  cur  opinion  that  if  a contrast  is 
entered  into  in  good  faith  and  within  the  constitutional 
provisions  and  revenue  anticipated,  then  the  dietrlot  is 
liable  for  the  full  aa-  unt  of  the  contract. 

(b)  The  contracts  are  not  automatically  paid 
when  funds  run  out. 


3. 

If  the  teftohers  accept  government  aid  as  part 
of  their  compensation,  under  their  contracts  with  the  Board 
and  it  is  not  sufficient  to  psy  contract  salary  in  full, 
theh  such  may  hold  the  responsible  for  the  difference  if 

any.  OistricT 

3. 

(a)  The  teacher  may  bring  suit  against  a district 
for  salary  as  per  contract  even  though  the  funds  have  run 
out  through  no  fault  of  the  Board.  Tate  v.  School  Diet. 

Ho.  11  of  Gentry  County.  23  9.  W.  (20)  1013.  (mo.  Sup.Ot.) 

(b)  You  a«re  orTT^ct  in  your  assumption  that  salaries 
shall  only  oe  paid,  with  taxes  collected  for  the  year  in  which 
they  are  lnourred.  It  is  the  duty  of  the  Board,  at  the  be- 
ginning of  the  year,  to  make  proper  provisions  for  the 
division  of  the  reven\!*;aad,lf  taxes  are  not  coil  acted  suf- 
ficiently to  pay  these  iters  and  are  subsequently  reeeived, 
then  they  should  be  applied,  to  the  various  funds  pro  rata. 
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(e)  If  the  taxes  are  never  collected 
then  there  is  no  way  in  which  the 
Board  nay  raise  money  with  which  to 
pay  theee  hack  warrants. 

(d)  There  Is  no  way  in  which  bonds  may 
be  voted  for  the  payment  cf  such. 

(e)  Quoting  froa  the  fifth  page  of  the 
attaohed  opinions  “Tue  warrants 
held  by  the  teachers  of  your  school 
issued  during  the  last  school  year, 
must  be  paid  out  of  such  back  taxes 
or  otner  funaa  boat  may  properly 
come  into  the  treasury  of  the  school 
district  froa  the  revenue  provided 
for  suoh  school  year.* 


4. 


(a)  If  the  teachers  oave  a legitimate 
claim  against  the  district,  then  it 
is  possible  to  get  jud  -merit  against 
the  district. 

(b)  The  teachers  may  not  obtain  judgment 
against  the  Board  members  if  such 
Board  members  suited  in  good  faith 
and  within  statutory  law. 

(c)  There  is  no  provision  in  ths  law 
which  could  force  the  Board  of  Edu- 
cation, (after  a Judgment  nad  been 
rendered  against  district),  to  de- 
vise me an 8 to  pay  same  other  than 
if  money  was  in  the  treasury;  tnen 
a mandamus  notion  could  be  brougnt 
to  oompel  payment  of  same  out  oz 
the  funds. 

(d)  Me  do  not  comment  up -m  the  fact  as 
to  what  good  a judgment  would  serve 
the  teachers  If  It  were  obtained 
and  unoollectable. 


5. 

Your  question  Mo.  5 has  been  answered 
in  the  preceding  question  other  than 
the  part  wherein  you  ask,  *8hould  the 
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Mr.  Ray  S.  Miller 


Board  Issue  another  warrant  now  that 
It  looks  as  though  they  might  not 
be  paid?"  our  answer  to  that  question 
is  -Yes.  The  Board  has  the  right  to 
assume  that  the  tazes  will  be  paid, 
as  much  so,  as  they  have  the  right  to 
assume  that  such  will  not  be  paid. 

In  order  to  be  consistent,  you  would 
have  to  issue  the  warrants. 


we  earnestly  ask  that  you  re-read  the  enclosed 
opinion  and  bear  in  mind  the  statutory  duties  of  the 
Board  of  Directors. 


In  Consolidated  3ohool  district  h'o.  6 v.  Shaw. .an. 
(supra),  tae  Court  said: 


"Under  our  state  law  the  govern- 
ment of  a school  district,  as  well 
ae  the  handling  of  the  finances 
thereof,  is  vested  in  a board  of 
directors, duly  elected  by  vote. 

Their  powers  and  duties  are  pre- 
scribed by  statute.  A trust  is 
reposed  la  then,  the  execution  of 
whloh  is  frequently  attended  with 
difficulty  mad  embarrassment.  By 
accepting  such  trust  each  director 
obligates  himself  to  perform  the 
duties  as  the  law  direots,  and  if 
there  is  a misapplication  of  the 
funds,  or  any  part  thereof,  ths 
question  for  determination  is  as 
to  whether  or  not  the  directors 
are  personally  liable  and  nay  legal- 
ly be  required  to  respond  in  damages 
therefor." 


"Also  in  Boulloault  v.  glass  Cc: . . 
233  8.  *.  433,  4&S,  it  is  said: 


233  Mo.  337,  249, 


"In  a sens#  directors  of  a corpora- 
tion 'are  trustees  and  agents  of  the 
corporation  and  stockholders.  In  a 
general  way  they  are  governed  by  the 
same  rules  ae  are  applied  to  trustees 
and  agents'  • • • and  for  a 
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failure  to  discharge  their  ooli- 

f&tiona  aa  such  they  become  liable 
or  corporate  losses  resulting  there- 
from. * 


Yours  very  truly. 


Jk k£3  L.  Mo.'IfBt'aTfi 

Assistant  Attorney-Oeneral , 


APTROTOl 


^TTtsmroqg — 

Attorney-Oeneral • 


JLH/afJ 


CITIES  OF  THE  FOURTH 
CLASS. 


]*ay  provide  for  an  Excise  Commissioner  under 
'the  Liquor  Control  Act.  ‘ 


.0* 


March  31,  1934. 


Hon.  David  L.  Miliar,  Mayor 
University  City,  Missouri 


near  Mr.  Millar: 

This  department  Is  In  receipt  of  your  letter  of 
March  6,  1934,  In  which  you  request  an  oulnicn  as  to  the 
following  state  of  facts: 

"The  Board  of  Alderman  of  University  City 
has  before  It  a Bill  providing  for  the 
regulation  and  oontrol  of  the  liquor  business 
In  this  City. 

University  City  falls  within  the  oategory  of 
cities  In  wnlch  the  Legislature  provides  tnat 
liquor  may  De  sold  by  the  drink.  I might 
also  add  that  University  City  Is  a city  of 
the  fourth  class  and  operating  under  a charter 
grantee  unaer  the  statutes  pertaining  to 
fourth  class  oitlss. 

The  Bill  as  introduosd  provides  for  an  Excise 
Commissioner.  Mill  you  please  advle*  us 
whether.  In  your  opinion,  this  City  has  the 
right  to  b.aJce  provleion  by  ordinance  for  an 
rxclse  Comal ss loner 7 ■ 


I. 

A CITY  OF  THE  FOURTH  CLASt  MAY 
PROVIDE  FOR  All  EZCI3E  00**18:310*15* 
UNDER  TIE  LI.UOP  CONTROL  »CT. 


Section  3b  of  the  Liquor  Control  Act  of  Missouri 

provides: 


Hon.  David  l,  Millar. 


-2- 


March  31,  1934 


"Section  2b.  Tat  Board  of  Aldernen,  City 
Council  or  other  proper  authorities  of  In* 
corporated  cities  any  charge  for  licenses 
issued  to  aanu factor ere,  distillers,  erasers, 
wholesalers,  and  retailers  of  all  intoxicat- 
ing liquor,  within  their  limits,  fix  the 
amount  to  os  charged  for  such  license,  and 
provide  for  the  collection  tnereof . mate  and 
enforce  oralnanoee  for  th<  ~ 
ftEAttgJ 

Sltlll  

provisions  of  this  not,  and  provide  for 
penalties  for  the  violation  thereof. • 


iW  A SJA  Mig  WW11  Ct/  C l 1 » OiO  A C dUd 

5 oralnanoee  for  the  regulation  and 
1 of*  the  s>7Ie  of  all  lntoxl&atin  liquor 
l iMlL  : Halts,  not  inconsistent  with  the 


Section  99(50  P.  S.  Mo.  1928,  as  found  in  Article  VIII 
Chapter  38,  with  reference  to  Cities  of  the  fourth  Claes  provides 
In  part  as  follows: 


"The  mayor,  with  the  consent  and  approval  of 
the  majority  of  the  senders  of  the  board  of 
alderaen,  shall  have  power  to  appoint  a 
treasurer,  city  attorney,  city  assessor,  street 
commissioner  and  night  watchman,  and  such  other 
officers  as  he  nay  be  authorlxed  by  ordinance 
afcEolnt*."  * • • 77 

In  the  case  of  State  vs.  Dlx,  (Kansas  City  Court  of 
Appeals)  141  s.  l.  445,  the  Court  had  before  It  a atatute  authoris- 
ing the  Boards  of  Aldermen  of  oltles  of  the  fourth  class  to  pro- 
vide by  ordinance  for  tne  levy  and  collection  of  all  taxes,  licensee, 
wharfage,  and  other  duties,  ana  for  negleot  or  refusal  to  pay  the 
same,  to  fix  such  penalties  ae  are  or  nay  be  authorlxed  by  las  or 
ordinance.  The  Court  held: 


• * • Unaoubtealy  the  powers  conferred  by 
the  statute  gave  authority  to  the  board  of 
aldermen  to  provide  by  ordinance  for  the 
collection  of  the  tax.*  • • •• 


hon.  day  la  L.  Millar 
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C0ICLU3I0M. 


In  view  of  the  foregoing, It  Is  the  opinion  of  this 
Department, that  under  Section  25  of  the  Liquor  Control  let 
of  Missouri,  a city  of  the  fourth  olaee  hue  the  poser  to 
pass  an  ordinance  providing  for  an  tixclse  Commissioner. 


Respectfully  submitted, 


JOHI  V.  HOFTMAi,  Jr. 
Assistant  Attorney  General. 


Aj'  PROVED: 


Rot  McKI I THICK, 
Attorney  uen  ral. 


J«h:mm 


LIQ.UCR  CONTROL  ACT:  Does  not  confer  on  cities  the  power  to  tax 

salesmen  soliciting  orders  at  wholesale 
from  retailers. 


March  22,  1934. 


Midwestern  Wholesalers  ft  Importers, 
428  Dwight  Building, 

Kansas  City,  Missouri. 


Gentlemen : 


Attention:  Mr.  Jas.  P.  Rees 


This  department  is  in  receipt  of  your  letter  of 
March  13,  1934  requesting  an  opinion  as  to  the  following  state 
of  facts: 

"We  find  that  various  small  towns 
and  cities  hare  ordinances  asking 
for  licenses  from  $50.00  to  $500.00 
for  the  mere  solicitation  and  se- 
curing of  orders  at  wholesale  from 
the  retailers  within  the  municipal 
limits.  It  is  our  belief  that  the 
imposition  of  such  licenses  is 
illegal." 


I* 

There  is  no  authority  granted  by 
reason  of  ihe  Ll nuor  Control  Act 
of  Missouri  for  cities  io  license 
salesmen.  ' ' 


Section  25  of  the  Liquor  Control  Aot  of  Missouri 

prowl tea: 


"The  Board  of  Aldermen,  City  council 
or  other  proper  authorities  of  incor- 
porated cities  may  charge  for  licenses 
Issued  to  manufacturers,  distillers, 
brewers,  wholesalers,  and  retailers 
of  all  intoxicating  liouor,  within 
their  limits,  fix  the  amount  to  be 
charged  for  such  lloense,  and  provide 
for  the  collection  thereof,  make  and 
enforce  ordinances  for  the  regulation 
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and  control  of  the  sale  of  all 
intoxicating  liquor  within  their 
limits,  not  Inconsistent  with 
the  provisions  of  this  act,  and 
provide  for  penalties  for  the 
violation  thereof." 

The  question  here  before  us  for  determination  is  whether 
or  not  a mere  salesman  or  agent  is  within  the  purview  of  sec.  25 
of  the  Liquor  Control  Act.  "The  most  characteristic  feature  of  an 
agent '8  employment,  in  a legal  sense,  is  that  he  is  employed  pri- 
marily to  bring  about  business  relations  between  his  principal  and 
third  persons."  2 C.J.  421.  In  other  words,  in  the  case  here 
submitted,  the  wholesale  liquor  salesman  are  merely  employed  to 
bring  about  a sale,  and  the  actual  sale  is  not  made  until  the 
wholesaler  ships  the  liquor  and  the  price  is  paid. 

In  the  case  of  City  of  Albany  v.  Newark  Shoe  Stores  Co., 
(Sup.  Ct.  Ga.)  110  S.E.  282,  the  Newark  Shoe  Stores  Company  con- 
ducted a retail  shoe  business  in  a storehouse  in  the  city  of  Albany^ 
It  had  paid  all  taxes  due  by  it  to  the  city  for  conducting , that 
business.  The  corporation  employed  a salesman  and  manager  to  work 
both  at  its  storehouse  and  also  at  intervals  to  go  out  into  said 
city  from  house  to  house,  exhibit  samples  of  shoes,  and  solicit 
customers  to  visit  the  store  and  buy  shoes,  the  samples  of  which 
he  had  displayed.  The  Court  held: 

"Such  solicitation  of  trade  did 
not  constitute  a business  sep- 
arate and  distinct  from  that 
of  selling  merchandise,  but  was 
merely  an  instrumentality  in  or 
an  incident  to  that  business, 
being  in  its  nature  incapable 
of  such  separate  existence  as 
to  constitute  in  itself  a business 
in  either  the  legal  or  commer- 
cial sense." 

In  the  case  of  Lowenthal  v.  Underdown,  (Sup.  Ct.  Tenn.) 

179  S* W . 129,  the  Court  held  that  one  who  merely  displays  samples 
and  takes  orders,  which  he  forwards  to  his  employer  for  approval, 
collecting  no  money  or  delivering  no  gpods,  is  a mere  "solicitor" 
and  not  liable  for  a merchants  license  fee. 

In  the  case  of  State  v.  Bristow,  109  N.W.  199,  the 
Supreme  Court  of  Iowa  held  (l.c.  200): 

"A  vendor  (vender)  is  one  who 
transfers  the  exclusive  right  of 
possession  of  property,  either  his 
or  that  of  another,  for  sane  pe- 
cuniary equivalent.  A soliciting 
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agent  who  takes  orders  subject  to 
the  approval  of  his  principal  is 
not  ord Inari ly  regarded  as  a vendor. 
WETle  some  conflict , the  weight  of 
authority  seems  to  support  this 
proposition.  It  would  doubtless 
be  competent  for  the  Legislature  to 
tax  and  license  all  soliciting 
agents  if,  in  its  wisdom,  it  saw 
fit  to  do  so;  but  the  act  in  question 
doe 8 not  seem  to  cower  them.1* 


CONCLUSION 


In  wlew  of  the  foregoing,  it  is  the  opinion  of  this  de 
partment  that  under  the  Liquor  Control  Act  of  Missouri  cities 
have  only  the  authority  to  license  manufacturers,  distillers, 
brewers,  wholesalers  and  retailers  of  intoxicating  liquor,  and 
this  authority  does  not  eonfer  upon  cities  the  power  to  tax 
salesmen  engaged  only  in  the  business  of  soliciting  orders  at 
wholesale  from  the  retailers  within  the  municipal  limits. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED: 


'MYvszmsurr 

Attorney  General 


JWH: AH 


MOTOR  VEHICLES  ON  HIGHWAYS:  Relating  to  the  rules  of  the  road  on 

passing  a vehicle  from  the  rear  at  the 
; top  of  a hill  or  on  a curve  where  the 

view  ahead  is  in  any  way  obscured. 

yii 

March  26,  1934. 


Memorable  J.  V.  Milford 
City  Attorney 
Shrewsbury,  Missouri 

Dear  Sir: 


This  department  la  la  receipt  of  your  enclosure  dated 
February  17,  1934,  and  your  letter  dated  February  21,  1934. 

Tour  letter  states  as  follows: 

■The  writer  is  City  Attorney  for  the  City  of 
Shrewsbury,  Missouri,  and  has  been  oalled  upon 
by  our  City  Judge,  Honorable  Casper  LeFort,  to 
interpret  Section  #52  of  Ordinance  #304  of  the 
City  of  Shrewsbury,  Missouri,  which  Section  is 
copied  werbatia  from  Paragraph  X of  Section 
#7777  of  the  Revised  Motor  Tehlole  Lws  of  the 
State  of  Missouri. 

"The  particular  portion  of  Paragraph  X of  Sec- 
tion ‘7777  that  seeas  confusing  to  Judge  LeFort, 
ayself  and  others,  reads  as  follows: 

"end  provided  further,  that  no  oper- 
ator or  driver  shall  pass  a vehicle 
froa  the  rear  at  the  top  of  a hill 
or  on  a curve  where  the  view  ahead 
is  in  any  way  obscured  eto." 

■1  an  enclosing  herewith  a letter  froa  Judge 
LeFort  which  explains  his  view  point  and  his 
suggestion  growing  out  of  an  actual  case. 

■My  thoughts  on  this  subject  are  as  follows: 

Do  the  words  'when  the  view  ahead  is  obscured' 
refer  to  the  top  of  the  hill  or  do  they  only 
refer  to  a curvet  What  is  Meant  by  'top  of 
a hill't  Does  it  neaa  the  highest  point,  or 
peak,  or  does  it  include  the  adjacent  terri- 
tory? The  eounon  answer  is  that  the  view  a- 
head  is  not,  end  cannot  be  obscured  at  the 
top  of  a hill  unless  there  is  a curve  Im- 
mediately beyond. 
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"It  seme*  to  me  that  If  this  part  of  Para- 
graph X,  Section  #7777  read  a*  follows: 

‘that  no  operator  or  driver  shall  pass  a 
▼ehlols  froa  the  rear  when  the  view  ahead 
Is  In  an y wa y obscured  etc.*  there  would  bs 
lees  ambiguity  and  thereby  better  enforce- 
ment of  the  law.  Such  wording  would  not  only 
cower  the  situation  in  regard  to  hills  asd 
curves,  but  would  also  cower  the  motorist  who 
is  traveling  on  a straight,  level  highway  when 
he  starts  to  pass  a vehicle  from  the  rear  when 
the  latter  vehicle  Is  olosely  approaching  a 
sharp  decline  or  valley. 

"In  the  Oity  of  Shrevsbury,  we  have  a Highway 
running  over  a hill  that  is  greatly  used  by 
traffio  between  St.  Louis  and  Webstar  Groves, 
Missouri,  and  this  hill  top  has  been  the  scene 
of  numerous  head  on  collisions,  so  vs  ars  in- 
terested in  the  proper  enforcenemt  of  our  Or- 
dinance, which  in  turn  calls  for  a proper  in- 
terpretation of  Paragraph  X of  Section  #7777 
of  the  State  Lav." 

Tour  enclosure  reads  in  part  as  follows: 

"For  your  ready  reference  I an  copying  below 
ny  opinion  as  rendered  in  Oase  lo.  319  in 
which  this  question  was  the  issue,  the  defend- 
ant being  brought  before  ne  under  the  sworn 
oomplalnt  of  a police  officer  charged  with 
the  offence  of  passing  a vehicle  from  the  rear 
at  the  top  of  a hill,  in  violation  of  Section 
53  of  Ordinance  lo.  304,  etc. 

• IX  TIE  POLIOS  COURT 

pj-  ay . sol  , j.  aBagflia.  meat* 

City  of  Shrevsbury  ) 

▼s  j Mo.  319 

Rufus  T.  Stephenson  ) 

8P±B.\92lS12...&£.  9.9, 

The  undisputed  evidence  adduced  in  the  trial 
of  this  oase  reflects  that  the  defendant  while 
operating  a motor  vehicle  did  pass  a vehicle 
from  the  rear  near  the  top  of  a hill  but  not 
at  the  top  thereof,  and  that  in  fact  he  pro- 
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ceeded  over  the  top  of  the  said  hill  on  the 
right  hand  side  or  the  street,  therefore  It 
Is  the  opinion  of  the  Court  that  while  the 
defendant  van  possibly  guilty  of  carelessly 
operating  a notor  vehicle,  in  that  when  he 
did  actually  pass  the  wehlole  he  was  near 
enough  to  the  top  of  the  hill  to  constitute 
a hasard  to  traffio  approaching  fron  the 
opposite  direction,  but  as  he  le  not  charged 
with  careless  driving  and  further  no  evidence 
is  introduced  to  that  effeot,  he  cannot  be 
found  guilty  of  the  offence  vlth  which  he  is 
charged,  therefore  it  le  the  order  of  the 
Court  that  the  defendant  herein  be  discharged 
fron  custody  and  this  case  be  dismissed* 


(fjffliedj.  C^jg|E_ jb_  ]t£l9Jl 

"It  vould  be  wy  suggestion  that  this  ordlnanso 
could  be  eaeaded  very  sisply  by  strihing  out 
the  words,  *at  the  top  of  a hill*  and  In  lien 
thereof  Insert,  *on  a hill  where  the  view  ahead 
le  obscure.' 


1. 


Tour  letter  of  request  Is  dlvisibl#  Into  two  question, 
the  first  being,  that  ; is  meant  by  the  words  "whsre  the  view  sheen 
le  obscured",  do  they  refer  to  the  top  of  the  hill  or  do  they  euly 
refer  to  the  curvet 


Section  7777,  paragraph  (e),  H.  3.  Mo*  1929,  dealing 
with  the  Tules  of  the  road  and  traffic  regulations  reads  In  part 
as  follows: 


••  • • • and  provided  further,  that  ao  oper- 
ator or  driver  shall  pass  a wehlole  fron  the 
rear  at  ths  top  of  a hill  or  on  a curve  ^ere 
the  view  ahead  is  in  any  way  obscured  ••••*• 

Section  7786,  paragraph  (d),  R.  8.  Mo*  1929,  provides 
the  penalty  for  violation  of  ebovo  section  and  reads  as  follows: 

"Any  person  who  violates  a ay  of  the  other 
provisions  of  this  article  shall,  upon  eon- 
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▼ictloa  thereof,  bo  punished  by  a fine  of 
not  less  than  fire  dollar!  (#5.00)  or  sore 
than  fire  hundreds  liars  (#500.00)  or  by 
1 ■prisons ent  in  the  county  jail  for  a tern  n 
not  exceeding  two  years,  or  by  both  such 
fines  and  imprisonment." 

U the  oaee  of  fe  fteedlw,  147 , 8.  W.  983  , 343, 

Mo.  633,  1.  c.  641,  the  court  states  as  follows: 

••  • • •Common  observation  and  experience 
show  that  unrestricted  use  of  notor  vehicles 
on  public  streets  would  bo  extremely  danger- 
ous to  life  and  linb  and  the  property  of  the 
public.  The  is  use  thus  bee  ones  a fit  sub- 
ject for  State  regulation.  Every  person  who 
operates  or  uses  a notor  vehicle  Bust  bo  re- 
garded as  exercising  a privilege  and  not  an 
unrestricted  rigkt.  It  being  a privilege 
granted  by  the  Legislature,  a person  enjoying 
such  privilege  nast  take  it  subject  to  all 
proper  restrictions.  • • • •• 

The  court  in  8t roughen  v.  Meyers  18?  8.  V.  1159,  368  Mo. 
580,  1.  o.  587,  in  construing  a statutory  provision  states  as 
follows; 

"It  is  true  this  section  is  not  drawn  with 
the  nicety  and  precision  which  characterises 
the  work  of  a linguist,  but  its  intent  and 
neanlng  is  not  difficult  sf  understanding  when 
read  with  other  parts.  Thw  worst  that  can  be 
said  of  it  is,  that  certain  of  its  tens  are 
anblguous,  and  in  that  case  we  are  at  liberty 
to  go  to  the  title  as  a clue  or  guide  to  the 
Intention  of  the  Legislature.  The  title  is 
clear,  unambiguous  and  expressive,  and,  when 
invoked  as  an  aid  in  this  construction,  renovss 
all  doubt  as  to  the  neanlng.  Me  have  frequently 
said  that  doubtful  words  of  a statutes  ny  be 
enlarged  or  restricted  in  their  neanlng  to  con- 
fon  to  the  true  intent  of  the  law  Makers,  whna 
Manifested  by  the  aid  of  sound  principles  of  in- 
terpretation.* • • •• 

Sedgwick  on  the  construction  of  statutes  (3d.  ed. ) page 
326,  says;  *A  Uniting  clause  Is  generally  to  be  restrained  te 
the  last  preceding  antecedent.1  The  author  el  tea  in  support  of 
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thla  statement,  Cushing  ▼.  Vorrlck,  9 Cray  393,  but  onlts  ths 
▼ery  Important  words  of  that  decision  which  complete  ths  part 
of  ths  sentenos  wherein  the  rules  stated  is  laid  down,  which 
arc,  "unless  there  is  something  in  the  subject  natter  which  re- 
quires a different  construction".  (Idea,  p.  385).  But  ths  sans 
author  (p.  335)  says,  "Common  sense  should  prewail  ower  strict 
graasatisal  rules,  and  punctuation  should  not  control.  (Qyger's 
Estate  65  Fa.  3t.  311).  The  punctuation  of  a statute  is  not  to 
he  considered.  (Cushing  v.  for rick,  9 Cray  393;  Hamilton  Y. 
Steamboat  16,  Okio  St.  (I.  S.)  438)." 

A few  illustrations  from  the  nany  oases  collated  by 
text  writers  will  point  the  rule  end  lte  exceptions.  Thus: 

In  Hart  f.  Kennedy  15  Abb.  Pr.  390  and  in  Coxsan  v* 
Doland,  3 D&ly  66,  a provision  of  the  hetropolitsm  Folios  Act  of 
low  York  was  involved.  It  provided  that  no  needier  of  the  polios 
foxes  "shall  be  liable  to  nilitary  or  Jury  duty  or  te  arrest  on 
sivil  proosss,  nor  to  ssrvies  sf  subpoenas  fron  oivil  courts 
whilst  on  actual  duty."  It  was  contended  that  ths  words  "whilst 
on  actual  duty",  referred  only  to  its  Immediate  antecedent  "nor 
to  service  of  subpoenas  fron  civil  courts",  and  did  not  apply  te 
ths  other  precedents  In  ths  section.  But  the  oourt  said:  "What- 
ever nay  have  been  the  object  of  this  alteration,  it  is  very  plain 
that  ths  substitution  of  the  word  'or'  for  'nor*,  and  of  'nor*  far 
'or*,  has  nads  no  change  in  ths  meaning  of  ths  section,  and  ths 
dsoislon  in  the  oass  of  Hart  v.  Kennedy,  is  as  applicable  te  it 
now  as  it  was  before.  'Or*  is  a conjunction  narking  distribution, 
an  alternative,  or  opposition,  and  the  ooajunctlen  'nor*  performs 
ths  sans  offiee  in  negative  propositions.  The  first  is  properly 
used  in  connection  with  either  and  ths  later  with  neither.  The 
mss  of  both  in  this  case  was  inadnissibls  and  as  ths  negative 
'shall  mot(  was  placed  at  the  beginning  of  the  sentenos,  the  trans- 
position of  'or*  or  'nor*  fron  one  predicate  to  smother  could  In 
no  way  affect  the  Beaming".  Accordingly  it  was  held  that  the 
words  "whilst  on  actual  duty"  applied  to  all  the  precedents  in  ths 
seotlon  end  was  not  limited  to  the  immediate  antecedent. 

In  Matthews  v.  Commonwealth  19  Oratt.  989,  two  clauses 
in  a seotlon  wars  transposed  to  make  the  section  constitutional. 


II. 


The  second  question  In  your  letter  is,  "What  is  meant 
by  the  words 'top  of  a hill',  do  * they  mean  the  highest  point  or 
peak  or  do  they  include  the  adjacent  territory?" 

The  rule  is  that  penal  statutes  must  be  strictly  con- 
strued, and  in  the  ease  of  lorthern  Securities  Co.  v.  8 . . 193 


• « 
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•6— 


• S.  197,  24  Supt . Ct . 436  , 48  L.  Ed.  679,  the  court  defines 
strictly  construed"  as  follows: 


"The  rule  that  a criminal  provision  mast  bs 
strictly  construed  means  only  that  the  court 
must  not  bring  oases  within  the  provisions  of 
such  a statute  that  are  not  clearly  embraced 
by  it.  nor  by  narrow  technical,  or  forced  con- 
struction of  words  exclude  cases  fro*  It  that 
are  obviously  within  Its  provisions.  What 
must  be  sought  for  always  is  the  intention  of 
the  Legislature,  and  the  duty  of  the  court  is 
to  give  effect  to  that  intention  as  disclosed 
by  the  words  used." 

In  Moore  v.  Tel.  Co.  164,  Mo.  4pp.  1.  c.  cit.  171,  148 
8.  1.  157,  the  court  defines  "strict  construction"  as  follows: 

"By  ths  sxpression  ‘striot  construction*  is 
neast  that  the  scope  of  the  statute  shall  not 
he  extended  by  inpllsation  beyond  ths  literal 
meaning  of  the  terns  employed,  and  not  that  ths 
language  of  the  terns  shall  bs  unreasonably 
Interpreted.  Courts  should  neither  enlarge 
nor  narrow  the  true  meaning  of  penal  statutes 
by  construction,  but  should  give  effect  to  the 
plain  meaning  of  words,  and,  where  they  are 
doubtful,  should  adopt  the  sense  in  harmony 
with  the  context  and  the  obvious  policy  and 
object  of  the  enactment •* 


of  an 

defining 


Ths  word  "at",  when  applied  to  the  plaoe 
object,  is  aoi  tx.eatJtg  U dsn^tSfTp.cTtlTe 
ng  ths  word  "at"  deolares: 


or  location 
• Webster 


"Primarily  this  word  expresses  the  relation 
of  presence,  nearness  in  plaoe  or  time,  or 
direction  toward.  • • • •.  It  is  less  de- 
finite than  in  or  on.  'At  the  house*  nay  be 
• in*  or  *near  the  houee*." 

In  3 Kgcyo.  of  Law  (3d  ed.)  167,  it  is  said: 

" • At* , used  in  reference  to  time  or  plaee 
has  frequently  the  sense  of  near.  A rail- 
road w&a  authorised  by  ite  charter  to  lnteT^ 

sect 


lonor&ble  J.  V.  Milford 


r 


March  28,  1934. 


another  railroad  'at  Charlotte,'  and  it 
was  held  that  an  Intersection  a thousand 
Z»r<fr  ®*iL^edr]£c 

requirement  the  court  saying: rThe  word 
■ai",  when  used  in  reference  to  place, 
frequently  means  *11*  or  "within",  bet 
not  always.  Zt  sometimes  denotes  nearness 
or  proximity.  That  is  its  priaary  signi- 
ficance, and  It  is  less  definite  than  "In" 
or  "on".  Its  significance  would  generally 
be  controlled  by  the  context  and  attending 
circumstances,  if  any,  denoting  the  precise 
sense  in  which  it  is  used."  (Purifoy 
Richmond  A Banwllle  R.  R.  Co.,  108  1.  C. 

100). 

"A  tract  of  land  near  the  terminus  of  a 
railroad  was  held  exempt  under  a statute 
exempting  certain  lands  'at'  the  terminus; 
ths  court  considered  the  matter  saylngl 
'The  word  "at"  is  somewhat  indefinite;  it 
may  mean  in,  or  within,  • • • • or  it  may 
mesa  near.  Its  priaary  idea,  the  lexico- 
grapher says,  is  nearness,  and  it  is  lsss 
dsflnits  then  in  or  on.*  State  ▼.  Receiver, 
eto.,  38  I.  J.  L.  299,  302;  see  also  Rogers 
▼.  Galloway,  eto..  College,  64  Ark.  627,  44 
8.  1.  464,  39  L.  R.  A.  636;  Hinter  ▼.  ^tate, 
104  Oa.  748,  30  8.  I.  989;  Bartlett  v.  Jenkins, 
22  I.  H.  62;  Vest  Chicago,  etc.  Co.  v.  Manning, 
70  111.  App.  239.  Other  authorities  to  the 
same  effect  might  be  cited,  hut  It  is  un- 
necessary, as  the  rule  announced  Is  hardly 
open  to  question.* 


00BCLP9I01. 

In  the  light  of  these  cases  and  these  rules  of  law,  we 
are  of  the  opinion  that  the  words  "where  the  view  ahead  is  in  any 
way  obscured,  etc.",  apolles  to  the  precedent  "no  operator  or 
driver  shall  pass  a vehicle  fron  the  rear  at  the  top  of  a hill," 
and  vae  not  Intended  to  be  limited  to  Its  immediate  antecedent, 
•or  on  a curve". 

Velther  grammatical  construction,  mmetuation  nor  re- 
lative arrangement  of  the  several  parts  of  the  section  oust  be 
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allowed  to  absolutely  control.  A comon  sense  interpretation 
is  the  safest  end  surest  to  apply,  bearing  always  in  aind  the 
Mischiefs  to  be  remedied  and  the  benefits  to  be  secured  by  the 
lav. 


We  are  also  of  the  opinion  that  the  word  *at"  has  as 
its  primary  meaning  nearness  or  proximity.  It  auet  be  kept  in 
Bind  that  it  is  a relative  ten,  the  signification  of  which  is 
to  be  determined  by  taking  into  consideration  tne  circumstances 
surrounding  and  attending  its  use.  Referring  as  it  does  to  the 
phrase  *top  of  a hill*,  the  latter  can  be  reasonably  construed 
as  including  the  adjacent  territory  as  was  stated  by  the  court 
in  Richmond,  etc.  R.  fl.  £fi,.,  supra, 


We  are  of  the  further  opinion  that  any  operator  or 
driwor  who  shall  pass  a vehicle  from  the  rear  at  (near  or  in 
th‘.  proximity  of)  the  top  of  a hill  or  on  a curve  where  tlMi 
▼lew  ahead  is  in  any  way  obscured  shall  bs  held  to  h&vs  vio- 
lated 8ectlon  7777 , paragraph  (s)  as  set  out  above  and  shall 
bs  subject  to  penalties  prescribed  for  suck  violation  as  pro- 
vided for  in  Section  TT8€#  paragrapk  (d),  supra. 


Respectfully  submitted. 


JAMES  L.  HORKBOSTMli 
Assistant  Attorney  General. 


AFPROTXBt 


Rdf  KraVKHK — 

Attorney  (tenoral. 


MW:l 


taxation: 


City  Collector  entitled  to  two  per  cent  comsl scion  on 
delinquent  tax  collections. 
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Hon.  Molile  Ullroy  - 
City  Treasurer  A Coll eo tor 
Mayor's  Office 
Louisiana,  Missouri 


My  Dear  Madam: 

Acknowledgment  Is  herewith  made  of  your  request  for 
an  opinion  of  this  offloe  anted  April  11,  1934.  Your  commun- 
ication reads  as  follows: 


*1  will  appreolate  If  you  will  advise  me  as 
to  whether  the  City  of  Louisiana,  Missouri, 
should  penalise  delinquent  taxes,  as  pre- 
scribed in  the  bill  passed  by  the  last  legis- 
lature, or  at  the  same  penalty  as  has  always 
been  charged.*  • • •■ 

le  presume  that  you  refer  to  senate  Bill  94  passed  by 
the  b7th  general  Assembly  in  regular  session.  This  act  materially 
changed  the  procedure  for  the  colleotlon  of  delinquent  taxes 
and  reduced  the  commission  allowed  Colleotore  in  certain  cases 
from  four  per  oent  to  two  per  oont  of  the  amount  collected. 

This  Section,  the  same  being  9939  Laws  of  Missouri  1933,  p. 

429,  reads  as  follows: 

"Fees  shall  be  allowed  for  services  rendered 
under  the  provisions  of  this  artlole,  as  follows: 

To  the  collector,  except  in  such  cities,  two 
per  oent  on  all  sums  collected;  in  such  cities, 
two  per  cent  on  all  sums  collectsd — such  par  oent 
to  be  taxed  as  coat  and  collected  from  tbe  party 
redeeming.  To  the  county  collector,  for  record- 
ing tne  list  of  delinquent  land  and  lots,  twenty- 
five  cents  per  tract,  to  be  taxed  as  cost  and 
collected  from  tne  party  redeeming  such  traot. " 
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It  Is  entirely  probably  that  the  olty  ordinance  referred 
to  In  your  Inquiry  vaa  enaotad  In  confornlty  with  the  state  law 
upon  tba  subject,  1.  a.  at  the  tlaa  the  ordinance  was  passed  the 
state  law  provided  for  a four  par  cant  commission.  However,  the 
state  law  being  changed.  It  wou.d  be  In  order  to  amend  the  olty 
ordinance  to  conform  to  the  state  law.  It  Is  the  recognised  rule 
In  thle  state  that  olty  ordinances  nuet  be  consistent  with  the 
federal  and  stats  constitutions  and  the  statutes  sn  the  subjeot. 
In  the  case  of  Wood  vs.  Kansas  City,  162  Uo.  303,  the  Court  con- 
sidered an  ordinance  providing  that  no  notary  public  fees  should 
be  reoelved  by  any  dark  In  the  olty  treasurer's  office  except 
such  as  were  turned  Into  the  or edit  of  the  general  fund  of  the 
city.  The  Supreme  Court  states  the  general  rule,  1.  o.  309: 

••  • • But  the  power  to  enact  ordinances  by 
defendant  city  can  only  be  exercised  within 
the  limits  of  Its  charter,  and  In  harmony 
with  the  Constitution  and  statutes  of  the  State. 

(Town  of  Paris  v.  Graham,  33  Uo.  94.)  *ln 
this  country,  the  courts  have  always  declared 
thut  ordinances  passed  In  virtue  of  the  Implied 
power,  must  be  reasonably  consonant  with  the 
general  powers  and  purposes  of  the  corporation, 
and  not  Inconsistent  with  the  laws  and  polloy 
of  the  State. ' 

In  this  oase  the  Court  held  the  ordinance  void  and  stated, 
1.  c.  310* 


••  * *The  ordinance  provldee  that  no  fees  shall 
be  received  by  eald  notary  except  such  as  are 
turned  Into  the  olty  treasury  to  the  or edit  of 
the  general  revenue  fund  of  the  dlty,  while  by 
express  provision  of  the  statute  he  Is  entitled 
to  charge  and  receive  for  his  servloes  the  fees 
therein  prescribed.  It,  therefore,  seems  Im- 
possible to  conoelve  of  an  ordinance  which  would 
be  In  Its  effect  more  directly  In  conflict  with 
the  statutes  referred  to  than  this  one.*  • • •• 

In  the  later  case  of  St. Louis  vs.  Drelsoerner,  243 
Uo.  217,  the  rule  le  again  applied,  1.  c.  332: 
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•Tower  Grove  Park  la  a benefaotlon  of  Henry 
Shaw.  it  was  created  and  la  governed  by 
statute.  (Lava  1867,  pp.  172-175.)  It  la 
not  under  the  control  and  supervision  of  tbe 
park  commissioner  of  3t.  Louis.  (Charter  of 
3t. Louie,  art.  8,  3eo.  1).  To  protect  It  from 
contiguous  nuisances  enumerated  therein,  an  aot 
of  the  Legislature  has  been  enaoted  forbidding 
their  erection  within  the  limits  of  one  quarter 
of  a mile  In  any  dlreotlon  from  the  exterior 
lines  of  the  park.  (Laws,  1871,  p.  189,  sec.  1.) 

This  olty  ordinance  includes  five  of  the 
callings  mentioned  In  the  legislative  aot  and 
sixteen  other  callings  not  referred  to  In  the 
aot,  and  prohibits  the  existence  of  any  of  the 
oocupatlona  described  In  the  ordinance  within  a 
radius  of  six  hundred  feet  of  Tower  Qrove  park. 

As  far  as  the  ordinance  Is  Inconsistent  with  the 
aot  It  Is  invalid,  since  all  ordinances  of  the 
city  of  St. Louis  must  conform  to  relevant  state 
lava.*  • • •• 

le  apply  this  rule  In  this  oase  upon  the  presumption  that 
your  city  Is  not  operating  under  any  special  charter  granting  the 
city  the  exclusive  control  of  fees  and  commissions,  to  be  paid 
the  collector  and  assessed  against  delinquent  taxpayer.  If  your 
city  is  operating  under  such  a special  charter  the  foregoing  rule 
would  not  necessarily  apply,  as  special  charters  are  construed  to 
be  special  laws  and  therefor  exceptions  to  the  general  laws  on 
the  same  subject. 

It  Is  the  opinion  of  this  office  that  your  charter  provision 
allowing  a different  rate  other  than  that  established  by  the  state 
law  would  be  in  conflict  therewith  and  should  be  revised  so  as  to 
conform  with  the  state  law,  absent  special  charter  provisions  here- 
inbefore referred  to. 

As  to  the  practical  operation  of  this  law  as  applied  to 
the  collection  of  city  taxes,  we  herewith  enolose  to  you  a portion 
of  the  opinion  of  thle  offloe  rendered  to  the  State  Tax  Commission 
whloh  deals  particularly  with  the  collection  of  delinquent  taxes 
In  cities. 


Uoa.  Moll  it  Mllroy 


May  10,  1934 


*•  trust  that  this  a&y  be  of  assistance  to  you. 


APPROVED: 


ROY  MoUTTRlCK 
Attorney  General. 


Respectfully  submit tec. 


lARHY  G.  WALTBER,  JR. 
Assistant  Attorney  General, 
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Governed  by  3enate  Bill  74  Page  371,  Laws 
of  Missouri,  1933  after  July  24,  1933. 


May  12,  1934. 
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Hon.  Gladys  0.  Middleton 
Clerk  of  the  Circuit  Court 
Lancaster,  Missouri 


Dear  Madaa: 

I acknowledge  receipt  of  your  requests  for  ooinions 
of  tnis  office,  portions  of  which  read  as  follows; 

'•  - "Rhat  I especially  sent  to  snow  is 
wnetner  or  not  a deputy  Circuit  Clerk  and 
Ax-Officio  Recorder  of  Deeae  snould  put  in 
full  time  and  whether  or  not  the  salary  of 
such  deputy  should  be  reduoed  as  provided 
in  the  above  section." 

"fill  you  please  tell  ae  whether  or  not 
Section  11812  Laws  of  Missouri,  1933,  is 
effective  before  January  1,  1935T 

Also  please  tell  ae  whether  or  not  this 
Section  applies  to  the  Circuit  Clerks  and 
Dept  ties  where  the  Clerk  is  £x-ufficio  Re- 
corder of  Deedsj"  • • •■ 


I. 

SKCTlOJi  11812  LAIS  OF  MISSOURI 
1933  AFTaCTlVA  JULY  24.  1934. 


Lection  11812  as  amended  by  the  b7th  General  Assembly 
is  found  at  page  371  Laws  of  Missouri  1933  and  reads  as  follows: 

"Avery  clerk  of  a circuit  court  shall  be 
entitled  to  such  number  of  deputies  and 
assistants,  to  be  appointed  by  suol  official 
with  the  approval  of  the  county  court,  as  such 
court  shall  deem  necessary  for  the  proapt  ana 
proper  discharge  of  the  duties  of  his  offlos. 
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The  County  Court,  in  Its  order  permitting 
the  clerk  to  appoint  & deputy  or  assistant, 
stall  fix  the  compensation  of  such  deputy 
or  assistant  shich,  in  counties  hating  12,500 
persons  ana  less,  shall  not  exceed  the  amount 
allosed  aeputy  or  assistant  to  the  county 
clerk  for  the  actual  time  employed  and  shall 
designate  the  period  of  time  such  deputy  or 
assistants  «ay  be  employed.  Every  such  order 
shall  be  entered  of  record,  and  a certified 
copy  thereof  shall  be  filed  in  the  office  of 
the  county  olerk.  The  clerk  of  the  circuit 
court  may  at  any  time,  discharge  any  deputy 
or  assistant,  and  may  regulate  the  time  of  his 
or  hereemployment,  and  the  county  court  may, 
at  any  time,  modify  or  reeclnd  Its  order  per- 
mitting any  appointment  to  be  made,  and  may 
reduce  the  compensation  theretofore  fixed  by 
it.* 

A comparison  of  this  amended  Law  with  Section  11813  as 
found  in  the  1939  revision  indicates  that  there  wer*  two  objectives  in 
the  amendment  of  this  section.  The  first  was  that  the  approval  of 
the  appointment  and  the  fixing  of  the  compensation  of  deputy  circuit 
clerks  were  transferred  from  the  Circuit  Court  to  the  County  Court; 
and  second,  the  amount  permitted  to  be  paid  deputy  circuit  clerks 
in  counties  of  12,500  inhabitants  or  less  was  limited  to  the  amount 
permitted  to  be  paid  deputy  county  clerks  of  such  counties.  In 
other  respects  the  section  is  identical  with  the  193S  revision.  Ve 
direct  your  attention  to  the  last  sentence  of  the  section  which  em- 
powers the  circuit  clerk  to  regulate  the  time  of  the  employment 
and  to  discharge  the  deputy  at  any  time  and  empowers  the  county  court 
to  modify  or  rescind  its  order  respecting  the  appointment  of  the 
deputy  circuit  clerk  and  to  reduce  the  compensation  of  such  clerks. 

Ho  mention  is  mads  as  to  any  term  of  the  deputy  olrcuit  olerk  and 
it  is  apparent  that  deputy  circuit  clerks  hold  their  offlcee  at  the 
pleasure  of  the  appointive  power.  That  being  the  case  it  cannot 
be  eaid  that  the  deputy  oiroult  clerks  have  any  term  of  office  in 
a legal  tense. 

As  stated  by  Throop  on  Public  Officers,  Seotlon  303: 
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■The  word  'term'  Is  uniformly  used  to  designate 
a fixed  and  definite  period  of  tine*  * * and  an 
offloer  who  bolds  bis  offloe  at  tbe  pleasure  of 
another  offloer*  * "has  no  official  term,  within 
tbe  meaning  of  a constitutional  or  statutory 
prowl slon  relating  to  such  term*  " 

As  stated  by  Judge  Lamm  in  the  case  of  State  ex  rel.  vs. 
Gordon,  238  mo.  168,  1.  c.  181: 

"It  seems  to  us  that  tbe  cited  authorities  direct- 
ly apply  to  the  situation  thus  presented;  for 
tbe  sum  of  tbe  matter  Is  that  any  one  who  bolds 
office  at  tbe  pleasure  of  tbe  appointing  power 
bas  no  'term  of  offloe.'  * 

It  therefore  appears  that  deputy  olroult  clerks  re  In  tbe  same  position 
as  any  other  employee,  such  being  tbe  oass,  there  would  be  no  con- 
stitutional or  statutory  objection  to  tbs  Immediate  application  of  tbs 
law  upon  appointments  in  sxlsttsne  on  tbe  effective  date  of  tbe  law. 

This  construction  is  in  aooord  with  tbe  legisl&tlwe  intent 
as  expresHSd  In  dsotion  11786,  a prowl  so  of  whloh  reads: 

"Prowided  further  that  u .til  tbe  expiration  of 
their  present  termsof  office  the  persons  holding 
tbe  office  of  olroult  clerks  shall  be  paid  In  the 
same  manner  and  to  tbe  ease  extent  as  now  prowlded 
by  law." 

Mo  sawing  prowlslon  wee  made  in  fawor  of  deputies.  The 
benefits  of  this  clause  are  exhausted  in  applying  It  to  the  clroult 
Clerks. 

It  is  therefore  the  o.lnlon</  this  office  that  this  bill 
beoame  effectlwe  July  2-4,  1934,  except  for  the  prowl  so  delaying  the 
operation  of  the  reduction  of  Circuit  clerks'  salaries  until  January 
1,  193b. 


II. 

3KKATK  BILL  74  LA«S  Of  Ml  30URI 
1933,  p.  369,  APPLIK8  TO  CIRCUIT 

CLERK 8 AMO  DEPUTIES  WHERE  CLERK  IS 

flLQnfilv  23s. 


An  examination  of  Article  I of  chapter  74  In  the  1939  re- 
vialon  respecting  Recorders  of  needs,  and  as  amended  by  Senate  Bill 
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7b,  page  360,  Lava  of  Mlsaourl,  1933,  falla  to  reveal  any  authority 
for  the  appolntaant  of  deputies  by  Circuit  Clerks  vbo  are  ax  officio 
recorder  of  daada.  la  article  1 of  Chapter  77  ve  flad  the  general 
atatute  section  11660  authorising  every  cleric  of  a Court  of  Record 
to  appoint  one  or  core  deputies.  However,  thie  section  ia  a general 
aeotion  and  in  our  opinion  haa  been  superceded  by  section  11812  In- 
sofar as  It  night  apply  to  the  appointment  of  deputy  circuit  clerks. 

It  la  a recognised  rule  that  special  statutes  on  a given  subject 
supersede  general  atatutes  unless  there  Is  a clear  and  specific  In- 
tent to  the  oontrary.  State  ex  rel.  vs.  Koeln,  61  S.  V.  (2d)  75C. 
Without  question  it  was  Intended  that  Senate  Hill  74  was  Intended  to 
be  applied  in  counties  where  the  Clroult  Clerk  was  ex  officio  reoorder 
of  deeas.  >e  refsr  particularly  to  the  following  clause  In  section 
11786: 

"Provided  that  in  any  county  wherein  the  clerk 
of  the  circuit  court  Is  ex  officio  recorder  of 
deeds  said  offices  shall  be  considered  as  one 
for  the  purpose  of  this  section." 

Ve  have  not  passed  on  the  constitutionality  of  this  law, 
that  being  a matter  proper  to  be  placed  before  the  courts.  However, 
we  have  heretofore  expressed  a doubt  as  to  the  constitutionality  of 
this  lav  as  applying  to  circuit  olerks  who  are  ex  offloio  reoorder  of 
deeds.  In  our  opinion  as  the  law  now  stands  It  Is  clearly  intended 
to  govern  all  circuit  olerks, and  we  conclude  th#  t section  11612  Lave 
of  Missouri,  1933,  applies  to  your  oase. 

III. 

SALARY  OF  DEPUTY  CIRCUIT  CLERK 
SHOULD  Bt  REDUCED  AS  PROVIDED  HT 
SECTI  jM  Llo 12  LAWS  of  MISSOURI  1933 
?!■ 

In  dealing  with  your  first  inquiry  we  have  stated  that 

the  clause 

••  • • "The  compensation  of  suoh  deputy*  * "in 
counties  Laving  13,500  persons  ot  less  shall 
not  exceed  the  amount  allowed*  * * *to  the  County 
Clerk  for  the  actual  time  employed*  • • 

Is  to  be  given  operative  effect  on  July  24,  1933.  That  being  the 
case  your  deputy  circuit  clerk  should  not  be  paid  a greater  sum  than 
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is  allowed  the  deputy  county  clerk  for  the  aotual  tine  employed.  By 
referring  to  Seotion  11811  p.  369,  Lave  of  Mleeouri,  1933,  ve  find 
the  legislature  hae  definitely  etated  the  amount  which  may  be  retaln- 
ed  by  the  County  Clerk  for  the  payment  of  deputy  hire,  k part  of 
this  seotion  reads  as  follows! 

■In  Counties  hawing  a population  of  less  than 
750C  persons  the  clerks*  * * * shall  bs  allowed 
to  pay  his  deputies  and  assistants  $600.00;  in 
counties  hawing  a population  of  7,500  and  lsss 
then  10,000  persons  the  clerks*  * * * shall  be 
allowed  to  pay  for  deputies  and  assistants 
$900.00;  in  counties  hawing  a population  of 
10,000  and  lssa  than  11,500  persons  the  clerks 
shall  bs  allowed  to  retain*  * • not  to  exceed 
$900.00  for  deputy  hire;  in  oountles  hawing 
more  than  11,500  persons  and  less  than  13,500 
persons  the  clerks*  * * • shall  be  allowed  to  pay 
for  deputies  and  assistants  $1100.00;*  • • • 
and  prowided,  further,  that  In  oountles  In  which 
the  clerk  of  the  oounty  dourt  Is  ex  officio  re- 
corder, said  olcrk  shall  be  allowed  to  pay  for 
deputies  or  assistants  not  exceeding  the  sum  of 
$500  In  addition  to  the  amount  prowided  In  this 
seotion.*  • • •■ 

This  dsflnlte  schedule  based  upon  population  has  sstabllshed  the 
amount  allowed  to  be  paid  for  deputy  Mrs  by  county  clerks.  This 
schedule  has  been  adopted  In  Seotion  11812  by  the  clause  heretofore 
quoted  as  the  classification  determining  the  amount  permitted  to 
be  paid  deputy  circuit  clerke  In  counties  hawing  less  than  12,500 
persons.  The  purpose  of  this  amendment  was  slfcply  to  limit  *the 
amount  allowed*  to  bs  paid  and  Is  Intended  to  operate  as  the  maximum 
vhioh  the  County  Co<.rt  may  allow  fordeputy  circuit  clerk  hire.  Under 
Seotion  11811  the  County  Court  of  Sohuyler  County,  being  a county  of 
less  than  7,500  persons,  oould  authorise  the  expenditure  of  tllOO.OO 
for  deputy  County  Clerk  hire  If  the  County  Clerk  was  ex  officio 
recorder  of  deeds.  The  statute  has  authorised  this  total  expense 
for  deputy  county  clerk  hire.  Ve  Interpret  the  provisions  of  Seotion 
11812  hereinbefore  quoted  as  adopting  this  total  sum  as  being  appli- 
cable to  deputy  circuit  clerks  In  the  event  the  circuit  clerk  Is 
sx  officio  recorder  of  deeds.  It  Is  apparent  that  It  Is  the  legis- 
lative intent  to  allow  additional  expense  for  clerk  hire  when  a 
clerk  Is  ex  officio  recorder.  The  logic  and  reason  of  this  allow- 
ance Is  the  same  whether  It  be  the  circuit  clerk  or  the  county 
clerk  who  Is  ex  officio  recorder.  The  clause  hereinbefore  quoted 
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Geotion  11812,  refers  to  "the  amount  aiio*ea"  by  lav  &od  not  the 
amount  allowed  la  fact. 

Ths  parase  "fox  tbe  actual  time  employed"  la  somewhat 
ambiguous.  It  la  difficult  to  ascertain  whether  "actual  time  employ- 
ed" refers  to  the  deputy  county  clerks  or  the  deputy  circuit  clerks. 
This  section  also  authorises  the  county  court  "to  desl&uate  the 
period  of  time  such  deputy  or  assistant  may  be  employee, " and  dir- 
ects the  olerk  to  "regulate  the  time  of  his  or  her  employment.* 

It  Is  apparent  from  these  provisions  that  part  time 
employment  of  deputy  olrcult  clerks  Is  rsoogulxcd  by  the  Legislature 
as  being  common  practloe.  The  County  Court  may  In  Its  order  dlreot 
the  period  of  time  for  which  the  deputy  may  be  employed  and  the 
olerk  is  authorised  to  fix  the  hours  of  employment.  It  was  Intended 
that  the  deputy  only  os  paid  for  actual  time  employ ad.  The  County 
Court  In  fixing  its  compensation  could  not  expend  in  excess  of  the 
sum  of  *110C.0u  annually,  In  the  instant  case,  as  compensation  tothe 
deputy  circuit  clerk  for  time  spent  In  performing  the  duties  of  the 
office. 


Ve  are  therefore  of  the  opinion  that  the  provisions  of 
Gsotion  11812  Laws  of  Missouri,  1933,  page  371,  are  now  effective 
and  when  construed  wltn  Section  11811  autnorlza  the  County  Court  to 
allow  not  to  exceed  the  sum  of  $1100.00  per  annum  as  compensation  for 
deputies  In  your  office. 


Assistant  Attornsy  Gen? 


A? PRO VCD: 


ROT  MclITTRICK, 
Attornsy  General. 


Hut : MM 


TAXATION:  County  Court  nay  change  valuation  after  tax  is  deiinquent. 
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Hon.  Walter  H.  un’ller 
County  Assessor 
County  Court  House 
Kansas  City  Missouri 


Daar  iVir.  .'dillers 

Acknowledgment  is  made  of  your  request  for  an  opinion  of 
this  office  of  recent  date  wherein  you  inquire  as  follows: 

"I  beg  leave  to  ask  your  opinion  and  ruling  upon 
the  following  question: 

Section  9946  of  the  Revised  Statutes  of  Missouri, 

1929,  until  amended  as  hereinafter  stated,  read 
as  follows: 

•Fee. 9946.  ERRORS  IN  TAX  BLOKS  uAY  BE  CORRECTED 

WHEN.-  In  all  cases  where  the  county  court,  or 
assessment  board,  shall  have  assessed  and  levied 
taxed,  general  or  special,  on  any  real  estate, 
according  to  law,  whether  the  same  be  delinquent 
or  otherwise,  and  until  the  same  are  paid  and 
collected,  with  all  costs.  Interest  and  penalties 
thereon,  the  city  council  of  any  city  and  the 
county  court  of  any  county  shall  have  full  power 
to  correct  any  errors  which  may  appear  In  connection 
therewith,  whether  of  valuation,  subject  to  pro- 
visions of  the  Constitution  of  this  state,  or  of 
description,  or  ownership,  double  assessment, 
omission  from  the  assessment  list  or  books,  or 
otherwise,  and  In  all  respects  to  the  facts  and 
requirements  of  the  law.  Any  description  or 
designation  of  property  for  assessment  purposes 
by  which  it  mey  be  identified  or  located  shall  be 
a sufficient  and  valid  description  or  designation.* 

This  section  was  amended  at  the  regular  session  of 
the  Legislature,  1933,  by  Senate  Bill  93,  to  read 
as  follows: 

•Section  1.  A.n  -NDING  SECTION  9946,  ARTICLE  9, 

CHAPTER  59.  - That  Section  9946  of  Article  9 of 
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Chapter  59,  of  the  Revised  Statutes  of  Missouri, 

1929,  entitled  'delinquent  back  taxes'  be  and 
the  same  Is  hereby  amended  by  Inserting  between 
the  word  'where'  and  the  word  'the'  In  line 
three  of  said  section  9946  the  following  words 
'any  assessor  or  assessors'  so  that  said  section, 
as  amended,  shall  read  as  follows t 

'Sec.  9946.  SHALL  CORRECT  ERRORS.  - In  all  cases 
where  any  assessor  or  assessors,  the  county  court, 
or  assessment  board,  or  any  city  council  or  assess- 
ment board,  shall  have  assessed  and  levied  taxes, 
general  or  special,  on  any  real  estate,  according 
to  law,  whether  the  same  be  delinquent  or  otherwise, 
and  until  the  same  are  paid  and  collected,  with  all 
costs.  Interest  and  penalties  thereon,  the  city 
council  of  any  city  and  the  county  court  cf  any 
county  shall  h&ve  full  power  to  correct  any  errors 
which  my  appear  In  connection  therewith,  whether 
of  valuation,  subject  to  the  provisions  of  the 
Constitution  of  this  state,  or  of  description  or 
ownership,  double  assessment,  omission  from  the 
assessment  list  or  books,  or  otherwise,  and  to 
make  such  valuations,  assessment  and  levy  conform 
In  all  respects  to  the  facte  and  requirements  of 
the  law.  Any  description  or  designation  of  pro- 
perty for  assessment  purposes  by  which  It  may  be 
identified  or  located  shall  be  a sufficient  and 
valid  description  or  designation.' 

many  taxpayers  of  Jackson  County  have  filed  complaints 
with  me  as  assessor  concerning  current  and  past 
valuations  placed  on  real  estate.  It  Is  contended 
by  these  taxpayers  that  the  addition  of  the  words, 

'any  assessor  or  assessors'  gives  full  authority  to 
the  county  court  to  correct  any  errors  which  may 
appear  In  connection  with  assessments,  including 
errors  made  by  the  'assessor  or  assessors',  whether 
of  valuation  or  otherwise,  as  provided  for  In  said 
section  9946. 

That  Is,  these  taxpayers  contend  that  at  any  time 
before  the  taxes  In  question  are  paid  and  collected, 
the  county  court  has  full  power  to  review  not  only 
Its  own  acts  but  the  acts  of  the  'assessor  or 
assessors'  in  fixing  assessments  and  that  this 
necessarily  Includes  any  mistake  which  may  be  made 
by  the  assessor  as  to  the  valuation  of  property  and 
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la  not  confined  to  mistakes  In  description  cr 
similar  mistakes. 

As  this  question  arises  frequently  In  the  con- 
duct of  the  affairs  of  this  office,  I will 
appreciate  It  If  you  will  -lve  me  your  opinion 
and  ruling  as  soon  as  may  be  consistent,  to 
the  end  that  I may  determine  the  proper  course 
to  follow." 


Under  the  provisions  of  Section  11274  R.  Mo.  1929  ,of f lclal 
opinions  of  this  office  are  to  be  given  at  the  request  of  certain  state 
officials  and  the  circuit  or  prosecuting  attorneys  of  the  various  counties. 
This  section  reads  as  follows: 

"Ahen  required,  he  shall  give  his  opinion,  in 
writing,  without  fee,  to  the  general  assembly, 
or  to  either  house,  and  to  the  governor,  secretary 
of  state,  auditor,  treasurer,  superintendent  of 
public  schools,  warehouse  commissioner,  superin- 
tendent of  Insurance,  the  state  finance  commissioner, 
and  the  head  of  any  state  department,  or  any  circuit 
or  prosecuting  attorney  upon  any  question  of  law 
relative  to  their  respective  offices  or  the  dis- 
charge of  their  duties.” 

However,  we  desire  to  be  as  helpful  to  the  various  county 
officials  a?  conditions  will  perrit  and  we  are  rlad  to  herewith  trans- 
mit to  you  our  views  on  this  problem, 

Section  9946,  R.  S.  Mo.  1929,  as  amended  Laws  1933,  page 
424,  provides  as  follows: 

"Sec. 9946.  Shall  Correct  Errors.— In  all  cases 
where  any  assessor  or  assessors,  the  county  court, 
or  assessment  board,  or  any  city  council  or 
assessment  board,  shall  have  assessed  and  levied 
taxes,  general  or  special,  on  any  real  estate, 
according  to  law,  whether  the  same  be  delinquent 
or  otherwise,  and  until  the  same  are  paid  and 
collected,  with  all  costs.  Interest  and  penalties 
thereon,  the  city  council  of  any  city  and  the 
county  court  of  any  county  shall  have  the  full 
power  to  correct  any  errors  which  may  appear  in 
connection  therewi th, whether  of  valuation,  sub- 
ject to  the  provisions  of  the  Constitution  of  this 
state,  or  of  description,  or  ownership,  double 
assessment,  omission  from  the  assessment  list  or 
books, or  otherwise,  and  to  make  such  valuations, 
assessment  and  levy  conform  In  all  respects  to 
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the  facts  and  requirements  of  the  law.  Any 
deacrlptlon  or  deal  nation  of  property  for 
assessment  purposes  by  which  It  may  be  Identi- 
fied or  located  shall  be  a sufficient  and  valid 
description  or  designation." 

The  sole  1933  amendment  was  the  Insertion  of  the  words 
"any  assessor  or  assessors"  between  the  words  "where"and  "the"  In 
line  3 of  said  section. 

The  above  quoted  section  gives  full  power  to  the  county  court 
to  review,  at  any  time  before  the  taxes  In  question  are  collected  or  paid, 
not  only  Its  own  acts  but  also  the  acts  of  the  "assessor  or  assessors”  In 
fixing  assessments,  and  that  this  necessarily  Includes  any  errors  which 
may  be  made  by  the  assessor  as  to  valuation  of  property,  whether  of  over- 
valuation or  under-valuation. 

The  1933  legislature,  feeling  that  such  section  as  It  then 
stood  was  possible  ambiguous,  sought  to  remedy  the  am.  lgulty  by  the 
addition  of  the  words  "any  assessor  or  assessors",  to  the  end  that  tax- 
payers -tght  be  more  fully  apprised  of  this  alternative  remedy. 

Since,  as  we  have  stated,  there  are  no  Missouri  cases  con- 
struing Sect* on  9946,  we  believe  that  the  case  of  State  of  Missouri 
ex  rel.  brewer  v.  Federal  Lead  Company,  265  led.  305  should  have  a 
strong  persuasive  effect.  The  opinion  In  that  case  was  written  by  Judge 
Farls,  a former  member  of  the  Supreme  Court  of  Missouri,  then  sitting 
as  District  Judge  for  the  Eastern  District  of  Missouri.  In  referring 
to  Section  11492,  Hevlsed  Statutes  of  Missouri,  1909,  which  section, 
with  the  exception  of  the  1933  amendment.  Is  the  same  section  as  Section 
9946  above  quoted.  Judge  laris  at  page  310  stated  as  follows: 

"There  Is  a statute,  however,  which  confers  on 
the  county  courts  of  the  several  counties  of 
Missouri  plenary  authority  to  either  raise  or 
lower  assessed  valuations  on  property , which 
lowerln  ■ of  valuation  will  have  the  Inevitable 
effect  to  lower  the  amount  of  taxes  due  thereon. 

This  section  reads  as  follows: 

•Sec.  11492.  Errors  In  tax  books  may  be  cor- 
rected, when.  —In  all  cases  where  the  county  court, 
or  assessment  board,  or  any  city  council  or  assess- 
ment board,  shall  have  assessed  and  levied  taxes, 
general  or  special,  on  any  real  estate,  according 
to  law,  whether  the  same  be  delinquent  or  otherwise, 
and  until  the  same  are  paid  and  collected,  with 
all  costs.  Interest  and  penalties  thereon,  the 
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city  council  of  any  city  and  the  county  court  of 
any  county  shall  have  the  full  power  to  correct 
any  errors  which  may  appear  In  connection  there- 
with, whether  of  valuation,  sublect  to  the  provi- 
sions of  the  Constitution  of  this  state,  or  of 
description,  or  ownership,  double  assessment, 
omission  from  the  assessment  list  or  books,  or 
otherwise,  ana  to  make  such  valuations  assess- 
ment and  levy  conform  In  all  respects  to  the  facts 
and  requirements  of  the  law.  Any  description  or 
designation  of  property  for  assessment  purposes  by 
which  It  may  be  Identified  or  located  si^ali  be  a 
sufficient  and  valid  description  or  designation.’ 

It  will  be  noted  that  the  section  of  the  Missouri 
statutes  above  quoted  confers  authority  upon  the 
several  county  courts  to  raise  or  lower  valuations 
and  to  correct  errors ’ subject  to  the  provisions  of 
the  Constitution  of  the  state.'  Without  going  Into 
other  of  the  exceptions  and  limitations  of  the 
Missouri  statutes  touching  matters  not  here  relevant. 
It  seems  obvious  that  the  power  conferred  on  the 
several  county  courts  by  the  section  of  the  statutes, 
supra,  is  derived  from  Sec.  36  of  Art.  6 of  the 
Constitution  of  Missouri,  which,  so  far  as  pertinent, 
reads  thus* 

' Ih  each  county  there  shall  be  a county  court, 
which  shall  be  a court  of  record,  and  shall  have 
jurisdiction  to  transact  all  county  rnd  such  other 
business  as  may  be  prescribed  by  law.' 

• It  Is  also  obvious  that  the  above  constitutional  pro- 
vision, In  conferring  upon  the  county  courts  of  the 
several  counties  power  to  transact  'all  county 
business',  has  the  effect  of  makln g such  county 
courts  the  general  agents  of  the  counties.  If  this 
view  Is  correct.  It  is  clear  that  the  above  statute 
and  the  constitutional  provision  above  quoted  have 
a very  Important  bearing  on  the  Issues  presented  in 
this  case,  ror,  absent  some  statutory  inhibition, 
and  I know  of  none,  and  subject  to  some  provisions 
of  the  Constitution  of  Missouri  not  here  relevant, 
the  county  courts  are  authorized  to  deal  with  all 
county  business  Just  as  any  other  general  agent  of 
any  individual  principal  alight  do.  " 
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In  addition,  there  Is  dictum  which  sheds  some  light  on 
our  problem  In  the  case  of  State  ex  rel.  Teare  vs.  Dungan,  265  Mo. 
353.  In  that  case,  the  court,  after  having  set  out  the  1909  section, 
stated  at  page  373  as  follows i 


"If  an  Improper  valuation  of  defendants  lands 
was  considered  In  determining  the  rate  of  taxation 
provided  In  section  9280,  Revised  Statutee  of 
1899  (Sec. 11420,  K.S.1909),  defendant  should 
have  applied  to  the  county  court  as  provided  by 
law,  and  sou-ht  to  have  that  tribunal  correct  the 
error,  If  one  was  made.” 

Section  9808,  R.  S.  Mo.  1929,  provides  as  follows* 

i 

"Sec. 9808.  County  Court  to  Remedy  Erroneous 
Assessments.  — The  county  court  of  each  county  may 
hear  and  determine  allegations  of  erroneous  assess- 
ment, or  mistakes  or  defects  In  descriptions  of 
lands,  at  any  term  of  said  court  before  the  taxes 
shall  be  paid,  on  appllcotlon  of  any  person  or 
persons  who  shall,  by  affidavit,  show  good  cause 
for  not  havln^  attended  the  county  board  of  equal- 
ization or  court  of  appeals  for  the  purpose  of 
correcting  such  errors  or  defeots  or  mistakes; 
and  where  any  lot  of  land  or  portion  thereof  has 
been  erroneously  assessed  twice  for  the  same  year, 
the  county  court  shall  have  the  power  and  It  Is 
hereby  made  Its  duty,  to  release  the  owner  or 
claimant  thereof  upon  the  payment  of  the  proper 
taxes.  Valuations  placed  on  the  property  by  the 
assessor  or  the  board  o*f~ equalization  shall  not 
be  deemed  to  be  erroneous  assessments  under  this 
section. * ' 


It  will  be  noticed  that  Section  9808  above  quoted  Is  re- 
latively similar  to  Section  9946,  with  the  exception  of  the  last  sentence 
of  Section  9808  which  we  have  underlined  above.  It  seems  obvious  that 
the  Legislature  therefore.  In  omitting  said  sentence  from  Section  9946, 
Intended  Section  9808  to  apply  to  mere  clerical  errors,  while  It  In- 
tended Section  9946  to  apply  not  only  to  clerical  errors  but  also  to 
errors  of  valuation  with  regard  to  the  amount  fixed  by  the  assessing 
authority.  In  fact  this  is  the  only  way  the  two  sections  can  be  re- 
conciled without  regarding  one  as  mere  surplusage,  since,  with  the 
exception  of  the  sentence  above  referred  to,  they  provide  substantially 
and  in  effect  the  same  thlncr.  It  is  a well  recognized  principal  of 
statutory  onstructlon  that  In  construing  statutes,  effect  must,  if 
possible,  be  given  to  every  word,  clause,  sentence,  paragraph  and 
section  of  statute  so  that  no  part  will  be  Inoperative,  superfluous  or 
conflict  inn-.  (Dean  v.  Dawes  (io.  Sup.)  14  W.  (2d)  990).  Furthermore, 
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Pect'on  980a  appea: e tn  Its  Identical  form  as  Section  9197,  Revised 
Statutes  of  >.«*«o  rl  , 1399,  while  9946,  then  bein'  Section  9317 ,R,r, 
ao,  1899,  apnl’ei  at  that  Mme  nly  to  cities,  Thla  latter  section 
was  extended  to  apoly  to  counties  by  an  amendment  In  I«aws  1909,  page 
725,  the  rectlon  then  appearing  In  Its  oresent  form  with  the  exception 
of  tlm  193?  amerdmen’'.  e find,  then,  that  lection  9940  In  Its  pre- 
sent form  was  enacted  subsequent  to  action  9808,  hence  the  well  re- 
cognized principles  of  statutory  construct’ on  lead  us  to  the  Inevitable 
conclusion  first,  that  the  legislature  purposely  omitted  the  sentence 
In  question  i or  rearons  stated  at>o  e,  and  second,  that  should  we 
assume  any  conflict  In  the  sections  the  one  subsequently  enacted  should 
prevail,)  -e  do  not,  Viowever,  feel  that  such  conflict  exists,  being 
rather  of  the  opinion  that  section  9946  war  enacted  to  lve  the  tax- 
payer an  additional  r medy  as  well  as  to  grant  to  the  county  court 
definite  supervisory  powers  In  accordance  with  the  constitutional  pro- 
vision referred  to  in  the  opinion  o;  Judge  laris,  quoted  supra. 

Let  us  consider  briefly  now  what  osslble  remedies  are 
open  to  the  taxpayer  should  he  consider  the  assessment  on  his  property 
too  high  and  seek  redress,  'ill e county  toerd  of  equalisation  Las  power 

to  hear  complaints  and  equalise  valuations,  but  It  has  no  power  to 
assess,  (Ttate  ex  rel,  v«  uethards,  9 i.  , (2d)  505),  The  county 
board’s  aut  orlty  Is  limited  to  equalising  valuations  of  property 
within  a class,  and  In  so  doing  It  can  neither  raise  nor  iower  the 
aggregate  valuation  of  a class  as  a whole,  (state  ex  rel,  v,  rireke, 

11  S,  , (2d)  .38,)  The  power  o'  the  state  board  of  equalization  Is 
limited  to  the  equalization  of  the  valuation  of  each  class  as  a whole 
aeon  the  respective  eoxntles  of  the  state,  raid  board  having  no 
power  to  raise  or  lower  the  valuations  of  specific  properties  within 
a flaws,  (First  Trust  Co,  vs,  veils,  23  3,  w,  (2d)  109),  rectlon 
98L4,  eubceetlon  8,  Revised  Statutes  of  Missouri,  1929,  however,  gives 
to  the  state  tax  commission  power  to  raise  or  lower  assessed  valuations 
on  complaint  of  any  lnd lvldual , co-partnership,  company,  association 
or  corporation,  as  provided  In  Section  9955,  Hevlsed  Statutes  of 
Mlspo  r! , 1929,  -his  latter  section  provides  that  complaint  must  te 
made  by  the  taxpayer  after  the  var’ous  assessment  rolls  shall  have 
been  passed  upon  by  the  various  boards  of  equalization  and  prior  to 
the  raakln * and  delivery  of  the  tax  rolls  to  the  proper  officers  for 
collection , 


The  additional  or  alternative  remedy  which  the  taxpayer 
hoe  In  an  application  to  the  county  court  under  Section  9946,  as  stated 
earlier  In  this  opinion. 

This  letter  remedy  Is  available  to  the  taxpayer  whether 
the  taxes  ori  delinquent  or  otherwise  and  until  raid  taxes  are  paid 
and  collected.  This  remedy,  for  Instance,  wo*  Id  be  the  only  one 
available  to  a taxpayer  who  throu  h mistake  or  otherwise  did  not 
realize  the  overvaluation  until  after  the  taxes  on  the  property  In 
question  were  due  and  collectable,  ihe  opportunity  of  appearing  before 
the  state  tax  com  lss’on  world,  as  a matter  of  law,  be  closed  to  him 
In  such  event,  Leotlon  9946,  therefore,  proteots  the  rights  of  ths 
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taxp&yer  und  fulfills  pul  11c  need.  In  addition  the  effect  of  the 
law  Is,  by  thi.tme  token,  to  protect  the  county  to  the  fullest 
extent  In  case  of  an  uader-valuatl on, 

(in  concluding,  we  call  your  attention  to  the  actual 
wording  of  Section  9046,  1,  e.  "full  power  to  correct  any  error?  which 
may  appear  In  connection  therewith,  whether  of  valuation,  subject  to 
the  provision?  of  the' constitution  of  this  state,  etc.""  The  sootlon 
did  r.ot  say  that  power  was  given  to  correct  any  errors  o:  valuation 
which  might  appear  on  the  books,  but  rave  power  to  correct  any  errors 
"of  valuation. * Clearly  the  words  "of  valuation"  were  used  by  the 

legislature  In  the  abstract  and  full  sense.  Had  the  legislature  In- 
tended  to  refer  merely  vto  clerical  errors  It  would  clearly  have 
employed  other  word In  ) ‘he  provisions  of  the  Constitution  referred 
to.  If  any  parti cul-  r ones  were  Intended,  were  doubtless  Section  36, 
Article  6 a?  quoted  supra  tn  the  opinion  by  Judge  Karts,  end  Section 
4,  Artlelo  10,  vhirh  provides  in  part  t hat  all  property  subject  to 
taxation  eliall  be  taxed  In  proportion  to  Its  value, 

for  tho  reasons  above  stated,  we  are  of  the  opinion  that 
Sect* on  9946,  quoted  supra,  provides  an  alternative  method  of  rev’ew 
for  the  protoot’on  both  of  the  taxpayer  m<  well  as  the  state  and 
county. 


Heepoctfully  submitted. 


Ci HO  ~.LL,  Jr,, 

nssletaut  i ttorney  den  ual 
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State  Taz  Canal salon,  authority  to  appoint  agents  to 
investigate  property  omitted  from  assessment  lists 
and  to  provide  for  their  compensation. 
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state  Tax  Commission  of  fisseurl, 

Jefferson  City,  J issourl. 

Attention:  nay  . llcox.  Chairman, 


3 


Gentleman  1 

Under  date  of  January  <>0 , 1334  * request  for  an  opinion  eas 
reoeived  frees  you,  sueh  request  bein*  In  the  following  terms  1 

’’The  niate  Tax  Coanlaslon  Is  asking  the  opinion  of  .our 
department  as  follows : 

•can  the  state  Tax  commission  under  .sot  ion  9O9O 
R.  3,  13^3,  employ  agents  on  the  commission  basis, 
ssld  agents  to  bo  psld  by  the  dlffsront  countiss  shore 
the  work  is  to  be  done,  or  enn  this  Department  pay 
a nominal  salary  and  tha  remainder  be  paid  by  the 
different  County  Courts  of  the  tatet* 

The  egenta  contemplated  In  the  above  paragraph  ere  to 
investigate  emitted  Intangible  property  from  the  assess- 
ment list  in  the  eountlaa  and  hove  seme  properly  assessed. 
The  compensation  for  doing  this  work  es  stated  to  be  paid 
by  the  different  county  courts  except  a nominal  amount 
from  the  Tux  Commission.'* 

I. 

PAYWT  by  3TATL  TAX  CCMKI31I0K 


Revised  tatutea  Missouri  13^3,  eotlon  36^0, provides  as  follows: 

"see.  3630.  To  appoint  agents,  when— salary.— For  the 
purpose  of  making  any  in vast igation  with  regaru  tc  any 
matters  rwlatlng  to  tha  taxation  of  any  person,  firm, 
company,  corporation,  association  or  public  utility,  the 
0 omission  shall  have  the  poser  to  appoint,  by  an  order  In 
writing,  an  agent  or  agents,  whose  duties  shell  be  p re sari bed 
in  sueh  order.  Agents  may  be  paid  a salary,  fee  or  commission, 
in  the  Aisoretlor.  of  the  state  tax  commission;  if  a salary, 
the  amount  paid  shall  not  ex cash  three  hundred  dollars 
(?300.00)  per  month;  If  a foe  or  carnal  salon,  the  mount 
paid  shell  be  In  sooordnnce  with  the  value  of  the  service 
rendered,  and  oust  be  agreed  upon  mid  approved  by  the 
state  tax  eomalsslon  before  the  agent  renders  service  under 
bis  appointment.  ueb  oialms  shall  be  pale  as  nil  other 
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claim  are  paid  by  tn*  lsauin:  of  vouchers  approved  by  the 
state  tax  aenralsnlon,  ale:;  venders  shall  be  filed  with 
the  atata  auditor  and  audited  and  paid  aa  other  claims  against 
tha  state  are  paid.  A.n  expenditure  authorised  or  inourred 
for  payment  of  services  randara..  by  eny  age  it  in  excess  of 
amount  appropriated  for  that  ; urpoaa  is  hereby  mode  ohargs- 
able  to  tha  atate  tax  commission  and  an  id  c coals  a ion  with 
th  ir  bcndamsn  snail  b«  haln  liable  for  any  aueh  excess.' 

Inaofar  aa  your  request  deals  with  yomr  power  to  appoint  agents 
for  the  purposes  described  in  your  request  tha  above  statute  dearly  gives 
you  the  neoassary  authority.  Inaofar  as  paying  sue.:  agents  is  concerned, 
these  agents  e«uld  be  paid  on  a "salary,  fee  or  aconite  loir  basis  by  the 
express  authority  of  the  statute,  and  by  tha  terms  of  the  statute  *>uah  pay* 
me <»t*.  ere  to  be  made  f run  atata  fund#  appropriated  for  that  purpose,  so 
that  to  tha  extant  of  tha  funde  available  to  the  commission  breed  powers 
are  granted  to  it  in  tha  e^>loymant  of  agents,  and  insofar  as  your  request 
pertains  to  the  eompcmaetlen  f agents  fraa  state  funis  appropriated  for 
tha  purpose,  it  ia  our  opinion  that  sxpress  statutory  authority  la  given  to 
you  to  onploy  sad  pay  agents  la  the  manner  described  in  your  request  for 
opinion. 


11. 

I A XI  .til  at  C'JUK TI-.S 

AS  to  the  payment  by  eouatlae  of  commissions  or  salary  of  agents 
appointed  by  the  lt«t»  tax  Commission  under  action  3030  shore  aueh  pay- 
ments would  be  from  funds  a oil ea tad  for  ocunty  or  other  than  state  pur- 
poses , tha  tat®  rex  Jommlsslon  could  not  obligate  counties  to  neks  aueh 
payments.  ~e  have  ietovered  no  statutory  authorisation  for  tha  Jtate  Tax 
Cornel aalou  so  to  obligate  counties.  Revised  statutes  Missouri  1323,  .action 
3030,  provides  as  follows: 

' aa.  3630.  'oanla  ion  onraot  fix  rata  of  levy.— The  camel  salon 
hall  have  no  poser  to  fix  the  rata  of  levy  for  tha  state  or 
any  political  or  municipal  subdivision  thereof;  nor  shall  tha 
cored  as  ion  have  any  poser  or  authority  to  supervise  the  fixing 
of  any  tax  lavled  or  to  be  levied.  County  court*,  city  couneila, 
eohcl  boards,  and  all  other  bodies  legally  authorised  to  make 
levies,  shall  be  and  rcmrln  fraa  to  make  tha  rata  of  levy  for 
their  respective  local  political  aubdlviaiens  or  municipalities 
at  any  fl tears  not  prohibited  by  tha  constitution  or  lava  of 
tha  state.  Regardless  of  any  assessed  valuation  that  may  ba 
determined  upon,  tha  poser  to  fix  tha  amount  of  taxas  to  ba 
r&lred  for  all  political  subdivision,  and  municipalities  for 
any  one  year  sail  remain  in  the  local  officers  sharged  with  the 
duty  of  fixing  tha  rata  of  levy." 

and  to  alloc  the  state  Tax  Jamal as Ion  to  recuse  tha  amount  ef  receipt*  from 
taxes  lavlsd  by  and  for  any  of  tha  political  subdivisions  referred  to  in 
act  lor.  3036  would  seem  to  ba  a violation  probably  of  the  terms  and  certainly 
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of  tba  spirit  of  ootlon  urt.-.emcre,  on  erwsnn  lav  prltkol^lss 

tbo  tate  Tu  Con  lad  on,  nz>  administrative  bocy,  posseasln  only  tho 
po»or«  confsrred  apon  It  by  .tatuta,  could  not,  »l'-hout  tho  oonsor.t  of 
■ o©  uty,  tapoaw  a liability  upon  soon  count  . If  unUor  eetlor.  965 0 
tho  rote  of  lory  la  o osrtnic  ooanty  far  «ruat>  pur  -osoo  wore  fixed,  to 
allow  tho  .tato  ox  ^anaiiaalon  to  iijainldb  t © rotoaOc  levlad  by  providing 
that  o oar  tain  peroantor/-  uf  tho  amount  c lloetoO  should  «c  to  a i>  appointee 
or  age  t of  tho  into  Tax  asrdseion,  or  t allow  the  romunt  of  the  reeelpta 
from  such  tax  to  be  talnlahed  b ..avlng  a part  thavoof  go  to  suoh  a polnt.ee 
or  Kgf  t by  any  at  salary  would  ha  an  utm  tlon  of  Jurisdiction  by  ia 
tato  ax  oa»\ir  ion  war  purely  loenl  fund.*-  ewer  whiafc  the  tote  "ax 
'eaii  .ioi  la  glvec.  ao  Juris  lotion,  a & tha  fact  ttiot  auah  agents  night 
uiee-.ver  additieunl  proparty  for  aaaoaawr  t a; VS  that  beeauae  of  tr.tlr 
employment  tha  0 aunty  nl  lit  reoaiwo  more  rat  bar  than  loan  Income  fr oa 
taxes,  would  be  imvterl-  l,  far  no  pomoa  oan  be  aubjMta  to  an  obligation 
to  pay  out  his  mac  y elthcat  hia  consent  evw/i  thou  ),  t,  era  ia  a :ronpaat 
cf  gain  Uerafr an. 

It  is  our  opiuioi!  that  tho  ..tate  ax  .ansi sal at*,  c uli".  anploy  agents 
to  investigate  lntarvible  property  omitted  flea  AsaesaavM.t  lleta  in  tha 
various  eou&tiea  or  tha  stats,  sod  to  Issue  voueart.  for  tha  paynrrt  af  auah 
ago  .to  either  on  a ocamiaa icn  or  salary  taala  out  or  fUids  appro  rlated  to 
the  tato  7ax  aanla«ior,,  hut  t at  the  tate  ax  < amission  oul  not  obll» 
rats  tu  y 0 .unty  to  pay  any  part  of  the  c aap^nseilon  of  ruoh  agent  without 
tha  eoxiMMt  < f such  county. 
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;-rruucr  oy  xn  mociouduc  uumuiciuc  may  uuo  uc  i/a^o-u  mine 

in  this  State,  but  grain  withdrawn  from  the  carrier  and 
stored  for  the  ourpose  of  cleaning,  grading,  mixing,  etc. 
loses  its  interstate  connection  to  the  e^e^ent  that  it 
may  be  taxed  in  Missouri. \ VJ 


State  Tax  Commission, 

Jefferson  City,  Missouri. 

Gentlemen: 

We  are  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 

"Under  date  of  December  16  you  gave  this 
Department  an  opinion  in  regard  to  the 
assessment  of  grain  in  elevators  in  Miss- 
ouri on  the  first  day  of  June  of  each  year. 

In  question  No.  4 of  our  inquiry  submitted 
to  you,  we  asked,  ’Is  grain  temporarily  held 
in  an  elevator  but  destined  for  reshipment 
out  of  the  State  assessable  to  the  elevator 
company  holding  same  on  June  1st?’ 

In  reply  to  this  inquiry  you  advised  us  as 
follows:  ’We  are  of  the  opinion  that  grain 

held  by  an  elevator  company  on  the  first  day 
of  June  is  assessable  even  though  it  is  con- 
templated that  such  grain  later  may  be  shipped 
out  of  the  State.  ' 

We  are  just  now  in  receipt  of  a letter  dated 
January  31,  from  Robert  K.  Gardner,  County 
Assessor,  Buchanan  County,  St.  Joseph,  Missouri, 
raising  several  additional  questions  about  this 
matter.  We  are  enclosing  herewith  a copy  of 
this  latter  and  will  ask  for  your  opinion  of  the 
additional  points  raised. 

If  possible,  please  advise  us  for  the  informa- 
tion of  the  assessing  authorities  of  the  State 
as  to  just  how  they  can  distinguish  what  grain 
would  be  considered  as  in  interstate  commerce." 

Attached  to  your  letter  is  a copy  of  a letter  from  Mr. 
Robert  S.  Gardner,  County  Assessor,  Buchanan  County,  St.  Joseph, 
Missouri,  which  is  aw  follows: 

"State  Tax  Commission,  Jefferson  City,  Missouri. 

Gentlemen: 

On  December  28  we  received  a copy  of  ruling  by 
the  Attorney  General’s  Office  in  regard  to  grain 
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held  in  storage  in  elevators. 

I immediately  had  several  copies  made  and  mailed 
them  to  the  different  elevator  companies  in  this 
county,  and  the  question  now  has  been  raised  re- 
garding the  grain  moving  from  one  State  to  another 
in  interstate  commerce. 

The  attorney  for  several  of  the  larger  elevators, 

Mr.  Orestes  Mitchell,  brought  up  this  ouestion, 
and  they  claim  that  the  grain  in  the  elevators 
on  June  1,  was  interstate  commerce.  That  the 
grain  had  been  purchased  in  Nebraska  and  Kansas 
for  shipment  east  and  was  sold  immediately  at 
the  time  of  purchase  for  delivery  in  Chicago  on 
a fixed  date  or  dates;  that  the  grain  was  shinned 
to  stop  over  in  St.  Joseph  for  State  Inspection 
and  then  has  been  unloaded  at  the  elevator  to 
get  the  exact  weights  and  also  for  cleaning 
and  then  was  to  move  forward  to  Chicago  to 
the  contract  of  sale.  And  it  is  the  claim  of  the 
elevators  that  the  grain  had  not  lost  its  charact- 
er as  interstate  commerce  and  that  it  is  not  sub- 
ject to  local  taxation. 

Mr.  Mitchell  was  in  Jefferson  City  a few  days 
ago  and  discussed  this  particular  phase  with  Mr. 
Hays,  who  rendered  the  opinion,  and  Mr.  Hays 
said  that  a request  of  an  opinion  regarding 
this  phase  of  it  should  come  through  regular 
channels  and  has  asked  me  to  write  you  to  get 
an  opinion  from  the  Attorney  General  's  Office 
on  this  particular  matter." 

On  December  16,  1933, this  Denar tment  rendered  an 
opinion  to  you  regarding  the  taxation  of  grain  in  elevators. 
In  that  opinion  we  called  your  attention  to  the  Constitution, 
and  the  statutory  provisions  which  deal  with  taxation,  and 
the  exemption  of  property  from  taxation.  ’Ye  shall  not  again 
refer  to  those  sections  as  it  would  be  mere  repetition  and 
would  have  no  bearing  upon  the  particular  question  involved 
in  this  opinion. 

In  question  No.  4 of  your  inquiry  to  which  our 
opinion  of  December  16,  1933,  was  given,  you  asked,  "Is 
grain  temporarily  held  in  an  elevator  but  destined  for  re- 
shipment out  of  the  State,  assessable  to  the  elevator  com- 
pany holding  same  on  June  1st?"  In  reply  thereto  we  advised 
you  as  follows:  "TTe  are  of  the  opinion  that  grain  held  by 
an  elevator  company  on  the  first  day  of  June  is  assessable 
even  though  it  is  contemplated  that  such  grain  later  may  be 
shipped  out  of  the  State." 

You  did  not  advise  us  that  you  were  referring  to 
grain  in  interstate  commerce.  As  we  understood  yopr  inquiry, 
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it  simply  referred  to  grain  that  was  found  in  the  elevators 
and  which  was  stored  there  temporarily,  even  though  it  might 
be  the  intention  of  the  owner  of  the  grain  to  sell  and  ship 
the  grain  out  of  the  State.  The  mere  intention,  at  some  future 
date,  to  withdraw  grain  from  the  elevator  and  ship  it  out  of 
the  State  does  not  bring  it  within  interstate  commerce  so  as 
to  avoid  taxation. 

In  Bacon  v.  Illinois,  327  U.  S.  504  , 513,  the  Supreme 
Court  of  the  United  States  says: 

"But  no  definite  rule  has  been  adopted  with 
regard  to  the  point  of  time  at  which  the  tax- 
ing power  of  the  3tate  ceases  as  to  goods  ex- 
ported to  a foreign  country  or  to  another 
State.  What  we  have  already  said,  however, 
in  relation  to  the  produots  of  a State  intend- 
ed for  exportation  to  another  State  will  indi- 
cate the  view  which  seems  to  us  the  sound  one 
on  that  subject,  namely,  that  such  goods  do 
not  cease  t o be  part  of  the  general  mass  of 
property  in  the  State,  subject,  as  such,  to 
its  jurisdiction,  and  to  taxation  in  the 
usual  way,  until  they  have  been  shipped,  or 
entered  with  a common  carrier  for  trnnsnorta- 
tion  to  another  State,  or  have  been  started 
upon  such  transportation  in  a continuous 
route  or  journey.  We  think  that  this  must 
be  the  true  rule  on  the  subject.  It  seems 
to  us  untenable  to  hold  that  a cron  or  a herd 
is  exempt  from  taxation  merely  beoause  it  is, 
by  its  owner,  intended  for  exportation.  If 
such  were  the  rule  in  many  States  there  would 
be  nothing  but  the  lands  and  real  estate  to  bear 
the  taxes.  Some  of  the  Western  States  produce 
very  little  except  wheat  and  corn,  most  of 
which  is  intended  for  export;  and  so  of 
cotton  in  the  Southern  States.  Certainly,  as 
long  as  these  products  are  on  the  lands  which 
produce  them,  they  are  part  of  the  general 
property  of  the  State.  And  so  we  think  they 
continue  to  be  until  they  have  entered  upon 
their  final  journey  for  leaving  the  State 
and  going  into  another  State." 

It  is  evident  from  the  foregoing  quotation  that  the 
mere  intention  or  expectation  of  the  owner  of  grain  stewed  in 
an  elevator  to  ship  it  out  of  the  State  does  not  bring  that 
grain  within  the  protection  of  the  commerce  clause  of  the 
Federal  Constitution. 

This  is  what  we  had  in  mind  when  we  answered  your 
inquiry  as  above,  and  we  still  adhere  to  our  first  opinion 
upon  this  question.  However,  it  now  appears  that  some  of 
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the  grain  temporarily  found  in  the  elevator  on  June  let  ie 
grain  shipped  from  other  States  and  unloaded  at  St.  Joseph 
for  the  purpose  of  weighing,  cleaning,  inspecting,  eto., 
and  then  reshipped  to  other  States.  The  Question  presented 
here  is  different  from  that  which  was  presented  inyour  first 
incfuiry  and  deals  with  the  question  of  whether  or  not  the 
grain  sought  to  be  taxed  was  in  fact  in  interstate  commerce 
at  the  time  the  assessment  was  made. 

The  law  determining  whether  such  grain  can  be  taxed 
or  not  is  plain,  but  the  difficulty  arises  in  applying  the 
well-settled  law  to  the  facts  of  each  particular  case.  The 
test  seems  to  be  whether  or  not  the  property  is  in  transit 
or  in  a continuous  movement  in  interstate  commerce.  The 
general  rule  is  announced  in  13  C.  J.  98,  as  follows: 

"A  state  tax  on  oil,  goods,  live  stock,  or 
other  property  in  transit  from  one  state  to 
another  is  void,  and  it  is  immaterial  whether 
the  tax  is  laid  by  the  state  of  origin  or 
the  state  of  destination.  In  the  one  case 
the  protection  of  the  cost  erce  clause  has 
attached,  and  in  the  other  such  protection 
has  not  ceased.  So,  too,  a state  atatute 
requiring  all  carriers  doing  business  in  the 
state  to  pay  a tax  on  all  merchandise 
carried,  based  on  the  weight  of  the  merchan- 
dise, is  in  conflict  with  the  com  erce  clause 
of  the  constitution,  in  so  fax  as  it  relates 
to  interstate  traffic.  The  operation  of  the 
rule  that  articles  in  transit  cannot  be  taxed 
is  not  affected  by  the  fact  that  the  owner 
of  the  property  is  a citizen  of  the  state. 

While  the  proposition  that  property  tempor- 
arily at  rest  within  a State,  for  the  pur- 
pose of  separation  and  assortment  or  reship- 
ment, or  because  of  other  reasons,  does  not 
acquire  a situs  in  the  state,  so  as  to  be- 
come subject  to  state  taxation,  finds  some 
support  in  early  cases,  the  weight  of 
authority,  as  found  in  later  cases,  is  to 
the  effect  that,  to  entitle  an  article  of 
commerce  to  be  exempt  from  state  taxation, 
there  must  be  a continuous  movement  of  it 
in  interstate  commerce , and  that  it  may  be 
taxed  by  the  state  when  it  is  held  at  storage 
or  distributing  points,  with  the  intention 
of  delivering  it  to  buyers  or  of  transshipping 
it  to  other  points." 

In  Bacon  v.  Illinois,  237  U.  S.  504  , 515,  the  Court 
had  before  it  for  determination  a situation  practically  iden- 
tical with  the  facts  in  your  inquiry.  The  case  was  tried 

on  an  agreed  statement  of  facts,  as  set  out  on  page  515  of 
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the  opinion  and  which  is  as  follows: 

"The  following  facts  axe  shown  by  the  agreed 
statement:  The  grain  has  been  shipped  by  the 

original  owners  who  were  residentsof  southern 
and  western  states,  under  contracts  for  its 
transportation  to  New  York,  Philadelphia  and 
other  eastern  cities  which  reRerved  to  the 
owners  the  right  to  remove  it  from  the  cars 
at  Chicago  'for  the  mere  temporary  purposes 
of  inspecting,  weighing,  cleaning,  clipping, 
drying,  sacking,  grading  or  mixing,  or  chang- 
ing the  ownership,  consignee  or  destination' 
thereof.  Thile  the  grain  was  intransit  it 
was  purchased  by  3aoon,  the  plaintiff  in 
error,  who  succeeded  to  the  rights  of  the 
vendors  under  the  contracts  of  shipment. 

He  was  represented  at  the  points  of  destina- 
tion by  agents  through  whom  he  disposed  of  grain 
and  other  commodities  on  the  eastern  markets, 
and  the  grain  in  question  was  purchased  by  him 
solely  for  the  pumose  of  being  sold  in  this 
way  and  with  the  intention  to  forward  it  accord- 
ing to  the  shipping  contracts;  it  was  not  his 
intention  to  dispose  of  it  in  Illinois,  tloon 
the  arrival  of  the  grain  in  Chicago,  Bacon 
availed  himself  of  the  privilege  reserved  and 
removed  it  from  the  cars  to  his  private  eleva- 
tor. This  removal,  it  is  said  in  the  agreed 
statement  of  facts,  was  for  the  sole  purposes 
of  inspecting,  weighing,  grading,  mixing,  etc., 
and  not  for  the  purpose  of  changing  its  owner- 
ship, consignee  or  destination.  It  is  added 
that  the  grain  remained  in  the  elevator  only 
for  such  time  as  was  reasonably  necessary 
for  the  purposes  above  mentioned,  and  that 
immediately  after  these  had  been  accomplished 
it  was  turned  over  to  the  railroad  companies 
and  was  forwarded  by  them  to  the  eastern 
cities  in  accordance  with  the  original  con- 
tracts of  transportation.  No  part  of  the 
grain  was  sold  or  consumed  in  Illinois.  It 
was  while  it  was  in  Bacon's  elevator  in 
Chicago  that  it  was  included  in  the  assessment 
as  a part  of  his  personal  property." 

The  Court, in  holding  that  the  grain  was  taxable  by 
the  State  of  Illinois,  says  as  follows: 

"But  neither  the  faot  that  the  grain  had  come 
from  outside  the  State  nor  the  intention  of  the 
owner  to  send  it  to  another  8tate  and  there 
to  dispose  of  it  can  be  deemed  controlling 
when  the  taxing  power  of  the  State  of  Illinois 
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is  concerned.  The  property  was  held  by  the 
plaintiff  in  error  in  Chicago  for  his  own 
purposes  and  with  full  power  of  disposition. 

It  was  not  being  actually  transported  and  it 
was  not  held  by  carriers  for  transportation. 
The  plaintiff  in  error  had  withdrawn  it  from 
the  carriers.  The  purpose  of  the  withdrawal 
did  not  alter  the  fact  that  it  had  ceased  to 
be  transported  and  had  been  placed  in  his 
hands.  He  h*d  the  privilege  of  continuing 
the  transportation  under  the  shipping  con- 
tracts, but  of  this  he  wight  avail  himself 
or  not  as  he  chose.  He  might  sell  the  grain 
in  Illinois  or  forward  it  as  he  saw  fit.  It 
was  in  his  possession  with  the  oontrol  of 
absolute  ownership.  He  intended  to  forward 
the  grain  after  it  had  been  inspected,  graded, 
etc.,  but  this  intention,  while  the  grain  re- 
mained in  his  keeping  and  before  it  had  been 
actually  committed  to  the  carriers  for  trans- 
portation, did  not  make  it  imrraine  from  local 
taxation.  He  had  established  a looal  facility 
in  Chioago  for  his  own  benefit  and  while, 
through  its  employment,  the  grain  was  there 
at  rest,  there  was  no  reason  why  it  should 
not  be  included  with  his  other  property  within 
the  State  in  an  assessment  for  taxation  which 
was  made  in  the  usual  way  without  discrimina- 
tion. Woodruff  v.  Parham,  supra;  Brown  v. 
Houston,  supra;  Coe  v.  Errol,  supra;  Pitts- 
burgh 4 Southern  Coal  Co.  v.  Bates,  156  TJ.  S. 
577;  Diamond  Match  Co.  v.  Ontonagon,  supra; 
American  Steel  4 Wire  Co.  v.  Speed,  supra; 
General  Oil  Co.  v.  Crain,  supra. 

The  question,  it  snould  be  observed,  is  not 
with  respect  to  the  extent  of  the  power  of 
Congress  to  regulate  interstate  commerce, 
but  whether  a particular  exercise  of  state 
power  in  view  of  its  nature  and  operation 
must  be  deemed  to  be  in  conflict  with  this 
paramount  authority.  American  Steel  4 Wire 
Co.  v.  Speed,  supra,  pp.  521,  522.  Thus, 
goods  within  the  State  may  be  made  the  sub- 
ject of  a non-discriminatory  tax  though 
brought  from  another  State  and  held  by  the 
consignee  for  sale  in  the  original  packages. 
Woodruff  v.  Parham,  supra.  In  Brown  v. 
Houston,  supra,  the  coal  on  which  the  looal 
tax  was  sustained  had  not  been  unloaded, 
but  was  lying  in  the  boats  in  which  it  had 
been  brought  into  the  State  and  from  which 
it  was  offered  for  sale.  In  Pittsburgh  4 
Southern  Coal  Co.  v.  Bates,  supra,  coal  had 
been  shipped  from  Pittsburgh  to  Baton  Rouge 
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in  barges  which,  to  accomodate  the  owner's 
business,  had  been  moored  about  nine  miles 
above  the  point  of  destination.  The  coal 
while  remaining  on  the  barges  under  these 
conditions  was  held  subject  to  taxation. 

In  General  Oil  Co.  v.  Crain,  supra,  the  oil 
which  had  been  brought  from  Pennsylvania  to 
Memphis,  a distributing  point,  was  held  in 
tanks,  one  of  which  was  kept  for  oil  for 
torhioh  orders  had  been  received  from  Arkansas, 
Louisiana  dnd  Mississippi  prior  to  the  ship- 
ment from  Pennsylvania,  and  which  had  been 
shipped  especially  to  fill  such  orders.  The 
tank  was  marked  'Oil  Already  Sold  in  Arkansas, 
Louisiana  and  Mississippi.  ' The  local  tax 
upon  this  oil,  which  remained  in  Tennessee 
only  long  enough  (a  few  days)  to  be  properly 
distributed  according  to  the  orders,  was  sus- 
tained. 

In  the  present  ca.se  the  property  was  held 
within  the  State  for  purposes  deemed  by 
tie  owner  to  be  beneficial;  it  was  not  in 
actual  transnortation;  and  there  was  nothing 
inconsistent  with  the  Federal  authority  in 
compelling  the  plaintiff  in  error  to  bear 
with  respect  to  it,  in  common  with  other 
property  in  the  State,  his  share  of  the 
expenses  of  the  local  government." 

Under  the  foregoing  decision,  we  conclude  that  where 
a grain  dealer  or  an  elevator  man  withdraws  from  interstate 
transportation , grain  for  the  temporary  purpose  of  cleaning, 
weighing,  eto. , with  the  evident  intent  of  thereafter  reload- 
ing the  grain  and  sending  it  to  another  3tate  to  fulfill  his 
contract,  that  such  withdrawal  of  the  grain  takes  it  out 
of  interstate  commerce  to  the  extent  that  the  State  of 
Missouri  may  levy  a property  tax  upon*  the  grain.  That  is 
the  evident  holding  of  the  Bacon  case  above,  and  while  many 
temporary  interruptions  of  continuous  movement  in  interstate 
commerce  might  not  actually  result  in  a withdrawal  of  such 
freight  from  the  stream  of  commerce,  yet  in  the  face  of  the 
Bacon  decision  it  is  apoarent  that  the  withdrawal  and  storing 
of  grain  for  the  purpose  of  weighing,  inspecting,  etc.,  under 
the  protection  of  the  State  law,  gives  the  State  the  right 
to  levy  a general  property  tax  upon  such  protection.  The 
sane  doctrine  is  announced  in  Board  of  Trade  v.  Olsen,  67 
L.  F,d.  849,  where  the  Court  was  passing  uoon  the  right  to 
enjoin  the  enforcement  of  orain  Futures  Act.  The 

Court  says: 

"The  railroads  of  the  country  accomodate  them- 
selves to  the  interstate  functions  of  the 
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Chicago  market  by  giving  shippers  from  the 
western  states  bills  of  lading  through  Chi- 
cago to  points  in  the  eastern  states,  with 
the  right  to  remove  the  grain  at  Chicago 
for  temporary  purposes  of  storage,  inspect- 
ing, weighing,  grading  or  mixing,  and  in 
changing  the  ownership,  consignee  or  des- 
tination, and  then  to  continue  the  shipment 
under  the  same  contract  and  at  a through 
rate.  3acon  v.  Illinois.  227  U.  8.  504. 

Such  a contract  does  not  prevent  the  legal 
taxing  of  the  grain  while  In  Chlceno.  but 
it  does  not  take  it  out  of  interstate 
commerce  in  suoh  a wa'r  as  to  deprive  Con- 
gress of  the  power  to  regulate  it,  as  is 
plainly  indicated  in  authorities  cited  at 
page  16. *•••» . 

In  Susquehanna  Coal  Oo.  v.  South  Amboy,  228  U.  S.  665, 
669,  the  Supreme  Court  in  referring  to  the  Bacon  case,  says 
as  follows: 


"In  Bacon  v.  Illinois,  the  grain  which  was 
taxed  had  been  shipped  by  the  original  owners, 
who  were  residents  of  southern  and  astern 
states,  under  contracts  for  its  transporta- 
tion to  Hew  York  and  Philadelphia  and  other 
esstern  cities,  with  a reservation  to  the 
owners  to  remove  it  from  the  cars  at  Chicago 
for  certain  temporary  purposes  'or  change 
the  ownership,  consignee  or  destination 
thereof.*  The  grain,  while  in  transit,  was 
purchased  by  3acon,  he  succeeding  to  the 
rights  of  the  vendors.  Upon  arrival  of  the 
grain  at  Chicago  he  exercised  the  right  to 
remove  it  from  the  cars  to  his  private  eleva- 
tor to  avail  himself  of  the  privilege  re- 
served. The  privilege  being  exercised,  he 
turned  the  grain  pver  to  the  railroad  companies 
for  transportation  in  accordance  with  original 
contracts.  After  commenting  upon  the  power 
he  had  over  the  grain  while  in  Chicago,  we 
said  (p.516),  *He  had  established  a local 
facility  in  Chicago  for  his  own  benefit  and 
while,  through  its  employment,  the  grain 
was  there  at  rest,  there  was  no  reason  why 
it  should  not  be  included  with  his  other 
property  within  the  State  in  an  assessment 
for  taxation  which  was  made  in  the  usual 
way  without  discrimination. * For  this  con- 
clusion cases  were  cited.  It  was  furtlier 
said  (p. 517) , 'The  property  was  held  within 
the  8tate  for  purposes  deemed  by  the  owner 
to  be  benef icial ; ■**. " 
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There  are  many  cases  by  our  Supreme  Court  wuich  hold 
upon  the  facts  of  the  particular  case  that  there  was  not 
sufficient  withdrawal  from  the  continuous  movement  in  inter- 
state commerce  so  as  to  make  the  freight  taxable  in  the 
State.  A citation  of  those  cases  would  be  of  no  value  here 
for  the  reason  that  the  facts  in  those  case3  are  not  similar 
to  the  facts  involved  here.  The  rule  of  law  in  all  of 
these  cases  is  plain,  but  it  is  the  application  of  the  rule 
to  the  facts  in  dispute  that  is  difficult,  and  a slight 
change  of  facts  one  way  or  another  often  makes  the  property 
taxable  or  not  taxable.  In  as  much  as  the  Baoon  decision 
above  deals  specifically  with  the  question  confronting  us, 
what  the  Supreme  Court  might  have  held  in  other  cases  in- 
volving interstate  commerce  is  not  material,  because  un- 
doubtedly the  8upreme  Court  in  the  3aoin  case  has  decided 
that  where  grain  has  been  withdrawn  from  the  carrier  and 
stored  in  JTissouri  under  the  protection  of  Missouri  laws 
for  the  purpose  of  inspecting,  weighing,  grading,  etc.,  and 
then  at  a later  date  is  forwarded  on  to  another  destina- 
tion,  that  grain  is  taxable  in  Missouri. 

We  are  of  the  opinion  that  where  a grain  dealer 
buys  grain  in  other  states,  which  he  has  sold  in  foreign 
markets, and  has  the  grain  unloaded  at  St.  Joseph  for  the 
purpose  of  inspection,  weighing,  grading,  mixing,  etc., 
that  such  grain  has  been  withdrawn  under  the  authority 
of  the  Bacon  decision  from  the  continuous  movement  in 
interstate  commerce,  and  that  it  may  be  taxed  under  the 
general  property  tax  in  this  State. 


Very  tr.ily  yours, 


APPROVED: 


fHANI  W.  HAYS8, 

Assistant  Attorney  General. 


Attorney  General. 


FWH:S 


RgVgjrUE : Defining  the  term  "revenue"  relating  to  amount  of  money 

common  oounoll  shall  be  required  to  appropriate  for  use 
of  Police  Department  In  Pities  of  the  First  Olase. 


£ 
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1934. 


Honorable  urestes  Mitchell, 
President,  Board  of  Polloe  Oommrs., 
Department  of  Police, 

3t.  Joseph,  Missouri. 


Jear  3ir: 


This  department  la  in  receipt  of  your  let- 
ter oT  March  38,  1934,  wherein  you  state  as  follows: 

"The  question  has  arisen  between 
the  Polloe  Dei>artment  and  the  01  ty 
Administration  as  to  the  amount 
of  money  the  Polloe  Department  is 
authorised  to  draw  from  the  City 
to  operate  the  Police  Department. 

I call  your  attention  to  Section 
6369,  Revised  Jtatutee  1939,  whloh 
provides  that  the  Board  of  Police 
are  authorised  to  make  requisitions 
from  time  to  time  upon  the  mayor, 
etc.  for  auoh  sums  as  they  deem  neces- 
sary for  executing  their  duties  under 
the  law.  This  eetion  of  the  Jtatuten 
also  provides  that  the  Coumon  Council 
sh  11  not  be  required  to  appropriate 
for  use  of  the  Police  Department  in 
any  fiscal  year  an  amount  of  money  in 
excess  of  one-sixth  of  the  * revenue* 
for  the  year. 

"The  City  Comptroller  and  City  Council 
have  taken  the  position  that  the  rord 
* revenue*  as  used  in  this  lection  does 
not  include  anything  bui  real  and  per- 
sonal property  tax.  The  City  also 
naa  en  income  from  occupation  and  mer- 
chants* taxes,  tax  on  sales  of  gasoline, 
automobile  license  taxes  and  liquor  li- 
censes and  income  from  other  sources , 
practically  all  of  .7hioh,  under  the  or- 
dinances, go  into  the  genernl  revenue 
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fund  of  the  City.  The  gasoline  tax, 
however,  is  divided;  one-naif  to  the 
street  Maintenance  and  repair  fund 
and  the  other  half  to  the  general 
revenue  fund  of  the  City  Treasury.  It 
is  the  contention  of  the  Board  of 
Police  Commissioners  that  the  reoeipts 
to  the  general  revenue  fund  of  the  City 
from  these  various  sources  are  nil 
revenue  vithin  the  terms  of  the  Statutes 
and  that  the  Police  Department  should  he 
entitled  to  participate  therein  so  far 
as  their  needs  require.  <Ve  have  been 
compelled  to  reduoe  our  force, as  veil 
as  salaries  because  of  lack  of  /unds. 

"we,  therefore,  solicit  your  opinion 
as  to  whetuer  or  not  ths  Polios  Depart- 
ment is  entitled  to  participate  in  ths 
revenue  produced  from  the  various  mis- 
cellaneous taxes,  such  as  above  mentioned. 
In  this  connection,  I call  your  attention 
to  the  decisions  of  ths  Supreme  Court  in 
State,  ex  rel  Oes  vs.  Cordon,  266  Mo.  394, 
181  3#  1016,  and  State,  ex  rel  Thompson  vs. 
Board  of  Uegents,  305  Mo.  57,  364  698." 


Uectlon  6369.  K.  3.  Mo.  1929,  provides  that  the  Hoard 
of  Police  Commissioners  are  to  ascertain  the  money  necessary 
to  manage  the  police  force  and  further  provides  how  the  money 
is  to  be  obtained.  It  reads  as  follows} 

"It  shall  be  the  duty  of  said  board, 
prior  to  the  35th  day  of  April  of 
each  year,  to  esti>aate  what  mm  of 
money  will  be  necessary  for  each  cur- 
rent fiscal  year  to  enable  them  to 
discharge  the  duties  hereby  lop 
upon  them,  and  they  shall  forthwith 
oertify  the  same  to  the  common  Council 
of  such  oity,  who  are  hereby  required, 
in  each  monthly  appropriation  or  or- 
dinance of  that  fiscal  year,  to  set 
apart  and  appropriate  the  one-twelfth 
part  of  the  amount  io  certified,  which 
sum  shall  at  once  be  paid  by  the  oity 
treasurer  to  the  treasurer  of  the  board 
of  police  upon  a warrant  drawn  by  the 
president  and  countersigned  by  the 
comptroller:  Provided,  that  if  the  said 
board  shall  be  required  to  create  an 
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extra  polioe  force,  as  provided  here- 
in, and  the  expense  of  such  extra 
force  be  contemplated  in  their  said 
estimate,  they  shall  immediately  cer- 
tify the  expense  of  such  additional 
focoe  to  the  common  oounoil,  vho  are 
hereby  required,  as  soon  as  possible, 
to  set  apart  and  appropriate  the  a dU 
ditional  amount  so  required,  agreeably 
to  this  section.  The  said  board  of 


polioe  are  hereby  authorized  to  make 
requisition  from  time  to  time  upon 
tne  mayor,  auditor,  treasurer,  compt- 
roller or  other  proper  disbursing  of- 
ficer or  officers  of  the  corporation 
of  such  city  for  such  suns  as  they 
may  deem  necessary  for  executing  their 
duties  under  this  article,  and  the 
sums  so  required  shall  be  paid  by  said 
proper  disbursing  offioer  of  officers 


out  of  any  money  in  the  city  treasury 
not  otherwise  appropriated:  Provided 
that  in  no  event  su^ao own  counc 


provided,  also,  th-t  the  amount  so 
required  or  drawn  shall  not  exceed  in 


any  one  year  the  amount  certified  as 


aforesaid  to  the  oommon  council  for  that 


year,  including  any  additional  amount 
which  may  have  been  ordered  by  said 
oommon  oounoil  to  be  paid  for  or  on 
aooount  of  any  extra  polioe  foroe  as 
hereinbefore  provided;  that  th-j  common 
oounoil  of  the  city  shall  have  no  power 
or  authority  to  levy  or  collect  any  tax 
or  appropriate  and  disburse  any  money 
for  the  payment  of  any  polioe  foroe  other 
than  that  to  be  organized  or  employed 
under  this  article,  and  the  power  of  the 
mayor  and  oommon  oounoil  of  such  city 
to  appropriate  and  disburse  money  for 
the  ayinent  of  the  police  foroe  to  be 
organized  or  employed  under  this  article 
shall  be  exercised  as  in  this  section 


directed,  and  not  otherwise:  Provided. 
further,  that  said  polioe  bo?  ret  nhnll 
not  Increase  ny  salary  and  shall  not 
increase  the  number  of  men  on  the  force 


unless  authorized  so  to  do  by  the  city 
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council;  but  it  may  reduce  the  number 
of  men  or  offloers,  or  both,  at  any  time 
that  it  may  think  proper  or  necessary.” 


Seotlon  6bu.  K.  a.  Mo.  1929,  provides  additional 
rules  for  construing  statutes  and  reads  in  part  as  follows: 

••••••The  construction  of  all  statutes 

of  tnis  state  snail  be  uy  the  following 
additional  rules,  unless  such  construction 
be  plainly  repugnant  to  the  Intent  of  the 
Legislature,  or  of  the  context  of  the  same 
statute:  First,  words  and  phrases  shall  be 
taken  in  tnsir  plain  or  ordinary  and  usual 
sense,  *•*•*.” 


In  the  case  of  state  v.  Jordon.  181  9.  if,  1016, 
l.o.  1021,  3SC  Mo.  394,  the  court  said: 

"As  words  when  used  uy  the  people  in 
their  Constitution  and  by  the  Legis- 
lature in  their  statutes,  are  ordinari- 
ly to  be  construed  to  be  used  in  their 
ordinary  sense  (Section  655,  R.  9.  Mo. 
1939)  •••••  recourse  must  be  had  to 
the  dictionaries.  ••••* 


"From  these,  we  find  the  word  'revenue' 
means  "the  annual  yield  of  the  taxes, 
excises,  customs,  duties,  rents,  etc. 
which  a nation,  state  or  municipality 
collects  and  receives  into  the  treasury 
for  publlo  use."  (Webster's  International 
Dictionary. ) 

"The  total  current  Income  of  government, 
however  derived,  subject  to  appropriation 
for  publlo  uses. " (standard  Dictionary.) 


"The  annual  income  of  a state  derived 
from  the  taxation,  customs,  exoise,  or 
other  sources  and  appropriated  to  the 

pa . 11  ( 3ei 


other  sources  ana  appropriated  v 
.-qy^er.V"  t^c"  national  expenses, 
1 Jiciionary .)  ' 


entury 
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54  Porous  Jmls.  743,  collates  and  summarizes  the 
various  definitions  or  •‘revenue"  when  used  in  the  sense 
of "public  income 11  in  the  following  manner] 


'Public  revenue’  has  been  various- 
ly defined  as  meaning  public  income  of 
any  kind;  the  annual  and  current  inoome 
of  the  state,  however,  derived,  which  is 
subject  to  appropriation  for  general 
public  uses;  the  annual  income  of  a 
state  derived  from  the  taxation,  customs, 
excise,  or  other  sources  and  appropriated 
to  the  payment  of  the  national  expenses; 
the  annual  or  periodical  yield  of  taxes, 
exoiee,  customs,  duties,  rents,  etc., 
which  a nation,  state,  or  municipality 
collects  and  receives  into  the  treasury 
for  public  use;  the  annual  produce  or 
yield  of  taxes,  excise,  customs,  duties, 
rents,  etc.,  which  a nation,  state, or 
municipality  collects  and  receives  into 
the  treasury  for  public  use;  the  cur- 
rent income  of  the  state  from  whatso- 
ever source  derived  which  is  subject 
to  appropriation  for  public  uses;  the 
Income  of  the  state  or  nation  derived 
from  the  duties,  taxes  and  other  sources 
for  the  payment  of  the  national  expenses; 
the  inoome  which  a state  collects  and 
receives  into  its  treasury,  and  is  ap- 
propriated for  the  ayment  of  its  ex- 
penses; the  total  current  income  of  a 
government,  however, derived,  subject 
to  appropriation  for  public  uses." 


In  the  case  of  State  ex  rei.  v.  33  Kane.  708 

l.o.  71?,  the  Oourt  said: 

"The  act  of  1879  la  entitled  * An  not 
to  provide  revenue.'  etc.  Now  how 
broad  is  the  term  "revenue}  and  what 
may  be  included  in  such  a title?  Does 
it  mean  simply  funde  raised  oy  taxation, 
and  is  the  levying  of  taxes  all  that 
may  oe  included?  Such  would  seem  to  be 
the  views  of  the  counsel  for  the  state, 
but  we  cannot  tnink  them  correct.  One 
of  the  definitions  given  cy  Webster  of 
the  terra  is,  'the  annual  produce  of 
taxes,  excise,  customs, duties,  rents. 
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etc.,  wuich  a nation  or  stete  col- 
lects and  receives  into  the  treasury 
for  public  use.1  The  word  is  broad 
and  general , and  inoludee  all  public 
moneys  whioh  the  state  collects  Fund 
receives  from  whatever  source  and  in 
whatever  manner.  The  general  funds 
of  this  state  are  collected  from 
taxes,  but  the  legislature  might,  in 
an  act  with  such  a title  — at  least, 
eo  far  as  any  question  of  the  form 
of  the  legislation  is  concerned  — 
enact  that  they  be  ool  acted  from 
licenses,  or  from  the  sale  of  lottery 
tlokets,  or  it  might  unite  rnd  enact 
that  part  might  be  oolleoted  from  one 
souxoe  and  in  one  manner,  and  the  rest 
from  another  source  and  in  a different 
manner ." 


In  the  case  of  State  v.  board  of  ll&cen ts.  364  3.W. 

G90,  l.o.  700,  305  Ito.  5?,  the  Court  said* 

"By  revenue,  whether  its  meaning  be 
measured  y the  general  or  the  l egal 
legloogr&pher  is  mean  the  current 
income  of  the  state  from  whatsoever 
source  derived  which  is  subject  to 
appropriation  for  publlo  uses.  This 
current  income  may  be  derived  from 
various  sources,  as  our  numerous 
statutes  attest,  but,  no  matter  from 
what  aouroe  derived,  if  required  to 
be  paid  into  the  treasury,  it  becomes 
revenue  or  State  money;  its  classifi- 
cation as  suoh  being  dependent  upon 
specific  legislative  enactment,  ox, 
as  aptly  put  by  the  respondent,  state 
money  means  money  the  state,  in  its 
sovereign  oeaoity  is  authorised  to 
reoeive,  the  souroe  of  its  authority 
being  the  Legislature.  ••*••• 


In  the  case  of  htate  v.  Gordon.  181  3.  4.  1016,  l.o. 
1020,  366  Mo.  394,  Ann.  case  I9ic  h.  191,  the  Court  said: 
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*01 early  the  word  ’revenue'  i«  broader 
than  and  Includes  taxation,  as  well  as 
all  other  sources  of  municipal  Income. 
Revenue  may  be  said  to  be  the  genua, 
while  taxation  is  but  a species.  ***• 
This  excludes  such  income  as  the  Con- 
stitution, or  any  permanent  existing 
law,  may  specifically  devote  to  a 
special  purpose,  in  contradistinction 
to  a general  ;ubl is  use,  or  which  is 
not  required  to  be paiu  into  the  state 
revenue  fund  but  into  » a.-ecial  fund, 
e.  g.,  the  collateral  inheritance  tax, 
specifically  collected  for  the  support 
of  the  State  University;  and  its 
departments  ****•;  the  money  derived 
from  license  fees  on  motor  vehicles; 
fees  paid  into  the  state  treasury  to 
the  credit  of  the 'Insurance  department 
fund*;  and  others  of  similar  sort.*"**" 


0oI.0i..u3i;,K. 


t'e  are  of  the  opinion,  as  stated  in  3 tale  v.  Gordon 
and  iieotion  655.  supra,  that  words  and  phrase  a used  in  a 
statute  must  be  c>m s trued  in  their  plain,  ordinary  and  usual 
sense,  and  that  recourse  must  therefore  be  had  to  the  dic- 
tionaries. From  these  and  various  definitions  collated  and 
su»t:»ari*ed  in  Corpus, Juris,  supra,  we  found  that  the  word 
•revenue*  means  the  annual  and  current  yield,  or  income 
of  a government,  national,  state  or  municipal,  however  derived 
or  collected  and  which  is  received  or  eppropr i al ed  "into 
We  public  treasury  for  public  uses. 


As  stated  in  State  v.  Swim;:,  supra,  “ ••••the  word 

is  broad  and  general  and  inel ones  all  public  moneys  which 
the  3tste  collects  end  receives  from  whatever  sources  and. 
in  whatever  manner  **••." 


The  above  case  is  oited,  and  ite  definition  of  the 
terra  "revenue*  is  quoted  with  approval  in  the  oase  of  State 
▼ • Gordon.  supra.  The  latter  case  says,  "clearly  ti  e word 
•revenue" is  broader  than  and  includes  taxation,  as  well 
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as  other  sources  of  municipal  income,  revenue  may  be 
said  to  be  the  genus  while  t&xati  n is  said  to  be 
the  species**** . This  excludes  such  income  as  the 
Constitution,  or  any  permanent  existing  law,  nay  speoi- 
floally  derate  to  a special  purpose,  in  contradistinction 
to  a , eneral  public  use  or  which  is  not  required  to  be 

paid  into  the  State  evenue  Fund  but  into  a special  fund. 
****<< 


In  light  of  the  foregoing,  we  are  of  the  opinion 
that  the  word  •revenue"  as  used  in  Section  0369 . supra, 
is  not  limited  to  real  or  personal  property  iax  but  in- 
cludes all  sources  ol  municipal  inoume  which  is  required 
by  ordinance  or  any  permanent  existing  laws  and  to  be 
paid  into  the  general  revenue  fluid. 


As  stated  in  State  v.  board  ,.f  . outs,  supra, 

"this  current  income  may  be  derived”? rom  various  sources, 
as  our  numerous  statutes  attest,  but  no  matter  from  what 
source  derived,  tf  required  to  be  paid  into  the  treasury, 
it  becomes  revenue  or  state  ;.toney . ***** 


Of  course,  if  any  income  derived  by  the  City  is 
sued  ically  devoted  to  a special  purp  se  in  contra- 
distinction to  a general  pufclio  use  or  which  is  not  re- 
quired to  be  paid  into  the  rreneral  revenue  fund  of  the 
City  Treasury,  but  into  a special  fund,  as  for  example 
a street  maintenance  and  repair  fund,  then  it  ie  not  bo 
be  included  as  •rewenue*  within  the  meaning  of  3ection 
6369  su  ra;  but  any  and  all  income  derived  by  the  city 
from  occupation  and  merchants'  taxes,  taxes  on  sales 
of  gasoline,  aut<«*obile  license  end  liquor  license  taxes, 
or  from  any  other  souroe  and  which  by  provision  of  ordinance 
is  required  to  be  paid  in  whole  or  in  part  into  the  general 
revenue  fund  of  the  city  is  tc  be  included  within  the  meaning 
of  wne  a.,ove  tern. 


Respectfully  submitted. 


APi'HuVED: 


wrmrsmzm 

Assistant  Attorney-General . 


Atttamey-General . 


Ml : rtoa/af  J 
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TAXATI cHi  senate  Bill  94  does  not  apply  to  oolleotlon  of  levee  and 
drainage  district  taxes. 


Hon.  Maupln  Hi tchell 
Collector  of  Revenue 
Llnooln  County 
Troy,  Missouri 


Deer  kr.  Hi tchell: 

Aok.nowledv.aeat  is  made  of  your  recent  request  for  sn 
opinion  of  this  office  on  the  following  natter: 

4 <e  have  several  drainage  tax  sale?  pending. 

The  owners  are  very  much  Interested  In  learn- 
log  whether  or  not  they  might  be  able  to  re- 
deem their  farms  unaer  the  new  redemption  law, 
which  applies  to  state  and  county  taxes. 4 

pales  to  enforce  the  payment  of  delinquent  drainage 
district  taxes  are  held  unaer  the  provisions  of  Sections  10735 
and  lGfecb  R.  s.  ho.  1929,  depending  upon  whether  the  drainage 
districts  are  organised  by  a proceeding  In  the  Circuit  Court  or 
oy  a proceeding  in  the  County  Court  as  authorised  by  Articles 
1 and  11  of  Chapter  64  A.  6.  Ho.  1929.  Portions  of  these 
sections  read  as  follows: 

"See.  10765.*  * • "The  liens  established  and 
declared  in  the  preceding  sections  .x&y  and 
shall  be  enforced  by  an  action  on  delinquent 
tax  bills*  * * which  action  shall  be  instituted 
in  the  circuit  court*  * *withln  six  months 
after  December  31et  of  the  year  for  which  said 
taxes  were  levied*  • • All  # lee  of  lands  made 
under  this  section  shall  be  by  the  sheriff,  as 
le  now  provided  under  the  general  revenue  law. 

• * ♦ * ♦ 

Sec.  1083b.*  • • • All  drainage  taxes  provided  for 
In  this  article,*  • ’constitute  a lien,*  ♦ "and 
shall  be  collected,  In  the  same  manner  as  state, 
county  and  school  taxes  upon  real  estate  are 
collected.*  • • • All  sales  of  lands  made  under 
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thl#  section  shall  be  by  the  *herl ff,  ae  1# 
now  provided  under  the  general  revenue  law.  all 
sheriffs1  deeds  executed  Mid  delivered,  pursuant 
to  this  article,  ehs.ll  have  the  sane  probative 
force  as  deeds  executed  under  judgments  for 
delinquent  general  state  taxes  *ad  in  aotlona 
instituted  under  this  article. • * • 

By  the  foregoing  provisions  the  necessary  parte  of  thle 
general  law  existing  at  the  time  of  the  enactment  of  these  sections 
were  adopted  by  reference  and  although  its  provisions  as  oontalned 
In  Chapter  59  may  have  been  repealed,  th  t repeal  does  not  act  a# 
a repeal  of  these  provisions  as  found  In  the  foregoing  quoted 
sections.  £ndllob  on  the  Interpretation  of  Statutes,  Section  493: 

•tier*  the  provisions  of  a statute  are  in- 
corporated, by  reference,  In  another;  (where 
one  statute  refers  to  another  for  the  powers 
given  or  rules  of  procedure  prescribed  by  the 
former,  the  statute  or  provision  referred  to 
or  Incorporated  becomes  a part  of  the  referring 
or  incorporating  statute;  and  if)  the  earlier 
statute  la  afterwards  repealed,  the  provisions 
so  luoorpor&ted,  (the  powers  given,  or  rules  of 
prooedurt  prescribed  by  the  Incorporated  statute, ) 
obviously  oontlnue  in  force,  so  far  as  they  form 
part  of  the  seoond  enactment.*  • 

This  rule  *bs  sooted  by  the  Supreme  Court  of  this  State 
In  Uaeton  vs.  Lemken,  lib  Ho.  30. 

&e  therefore  see  that  the  foregoing  provisions  have  not 
been  changed  or  modified  by  the  en*otrrent  of  3enate  Hill  94  referr- 
ing to  the  collection  of  delinquent  state  and  county  taxes  by  a 
summary  proceeding*  The  manner  of  redemption  of  property  under  the 
new  procedure  for  the  collection  of  delinquent  state  and  county 
taxes  is  provided  In  section  9966a,  page  437,  Lave  of  Missouri  1933. 
This  Ceotlon  reads  as  follows: 

4 TLs  owner  or  occupant  of  any  land  or  lot  sold  for 
taxes,  or  any  other  persona  having  an  Interest  there- 
in, <aay  redeem  the  same  at  any  time  during  the  two 
years  next  ensuing.  In  the  following  manner:  by 
payig  to  tne  county  oolleotor,  for  the  use  of  the 
purchaser,  hie  heirs  or  assigns,  the  full  sum  of  the 
purchase  money  named  In  hi*  certificate  of  purchase 
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earn  all  costs  of  the  sale  together  with  Interest 
of  the  rato  specif led  In  auoh  oertl floats,  not 
to  exceed  ten  percentun  annually,  elth  all  sub- 
sequent  taxes  ehlon  nave  been  paid  thereon  by  the 
puxohsser,  his  heirs  or  assigns,  with  Interest  at 
the  rate  of  eight  per  centum  per  annum  on  suoh 
taxeasubseou  ently  paid,  and  in  addition  thereto 
the  person  redeeming  any  land  shall  pay  the  costs 
incident  to  entry  of  reoltal  of  suoh  redemption. 

Upon  deposit  with  the  county  oolleotor  of  the 
amount  necessary  to  redeem  as  herein  provided,  it 
shall  be  the  duty  of  the  county  colleotor  to  sail 
to  the  purchaser.  Mi  heirs  or  assigns,  at  the 
last  postoffloe  address  if  known,  snd  if  not  known, 
then  to  the  address  of  the  purchaser  as  shown  in 
the  record  of  the  certificate  of  purchase,  notice 
of  such  deposit  for  redemption.  luob  notice,  given 
as  herein  provided,  shall  stop  paymsnt  to  the 
purchaser,  bis  heirs  or  assigns,  of  any  further 
Interest  or  penalty.  In  case  the  party  purchasing 
said  land,  his  heirs  or  assigns,  falls  to  taks  a 
tax  deed  for  the  land  eo  purchased  within  six 
r.onths  after  the  exolratlon  t the  two  years  next 
following  the  date  of  tale,  no  interest  shell  be 
charged  or  collected  from  the  rodemptlonar  after 
that  time. * 

The  above  section  is  absolutely  inappropriate  to  any 
proceeding  or  sale  held  under  the  provisions  of  Sections  10765  and 
10828.  The  weens  of  effecting  the  redesiptlon  oc  ant  lend  them- 
selves to  proceedings  oy  suit,  judgment  ana  sale  and  could  not  be 
put  in  operation  in  respect  to  suoh  proceedings. 

It  was  the  evident  Intent  of  the  Legislature  that  the 
proceedln.  set  up  In  Senate  Bill  84  >m  not  to  be  adopted  to  the 

foreclosure  of  delinquent  drainage  district  taxes.  Re  refer  to 
Senate  Bill  b4  of  the  b7tb  General  Assembly  In  Extra  jesslon,  found 
at  page  154  Laws  of  Missouri,  Extra  Session,  1933-34.  This  section 
established  a limitation  of  flvs  years  upon  proceedings  for  tbs 
sale  of  lands  and  lots  under  the  provl alone  of  Chnpter  59  R.  8.  Ho. 
1929  and  clones  with  ttls  proviso: 

"Provided  further,  that  in  suits  or  aotions  to 
colleot  delinquent  drainage  and/or  levee  aaseas- 
xents  on  real  estate  such  suite  or  aotlons  shall  be 
commenced  within  flvs  years  after  delinquency,  other- 
el  as  no  ault  or  action  therefor  shall  bs  oommenced, 
had  or  maintained." 
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This  definitely  establishes  the  legislative  Intent  that 
delinquent  drainage  and  levy  district  taxes  should  bs  continued 
to  be  oollected  by  means  of  « suit  brought  in  a Court  of  competent 
jurisdiction,  end  that  sucn  proceeding  should  not  be  effeoted  or 
modified  by  senate  bill  94. 

The  Attorney  General  in  an  opinion  heretofore  rendered  to 
the  Honorable  Charles  u.  Hay,  City  Counselor  of  the  City  of  St. 
Louis,  dated  September  4,  1934,  has  held  tnat  the  foregilng  Section 
9961,  page  1&4  Lavs  of  Missouri,  Kxtra  Session,  1933-34  is  in 
Pari  Materia  vltb  Senate  9111  94. 

It  is  therefore  the  opinion  of  this  off  lee  that  the 
provisions  of  Senate  9111  94  including  the  provisions  for  the  re- 
demption of  land  from  sales  held  pursuant  thereto  are  inapplicable 
to  the  collection  of  delincueut  levee  and  drainage  district  taxes. 


lours  exy  truly. 


lALTL-«,y 

Assistant  Attorn* 


General 


app  oved: 


£/://. 

(Acting)  , 

Attorney  General 


ML* t KM 


TAXATION: -Board.  or  aquaiizanon  ana  ooara  ox  Appeaxs  nave  uue 
inherent  right  to  adjourn  from  time  to  time  to  carry 
out  the  duties  imposed  upon  them  by  Statute. 


Seotember  15,  1934. 

Vt.  Jesse  A.  iitchell, 

Tax  Bommiscioner , 

Jefferson  City,  Missouri. 


Dear  Sir; 


?e  are  acknowledging  receipt  of  vour  letter  in 
which  y u inquire  as  follows: 


"The  following  question  has  been  sub- 
mitted to  us  from  three  counties  re- 
cently and  we  desire  to  h^ve  your 
opinion  before  'dvising  them. 

"The  law  provides  that  the  County 
Board  of  Serialization  shall  meet  on 
the  first  Monday  in  April  and  the 
Board  of  Anneals  shall  meet  on  the 
fourth  Monday  in  Anril.  The  ouest ion 
is,  in  case  the  Board  of  Equalization 
is  unable  to  comole te  its  work  be- 
tween the  two  dates  above  named  can 
the  3oard  of  Equalization  adjourn 
court  in  course  or  adjourn  to  some 
future  date  and  reassemble  again  and 
tre.nsact  business  after  the  Board 
of  Appeals  has  oassed  uoon  the  mat- 
ters considered  by  the  Board  of 
Equalization  at  its  first  meeting 
and  in  turn  adjourn  the  Board  of 
Appeals  to  reassemble  after  the 
succeeding  session  of  the  Board  of 
Equalization  to  care  for  matters  con- 
sidered at  the  second  session  of  the 
Board  of  Equalization?" 


We  believe  that  the  County  Board  of  Serializa- 
tion and  the  Board  of  Appeals  have  the  inherent  cover  to  ad- 
journ from  time  to  time  until  each  body  has  completed  the 
business  oroperly  before  it.  There  is  a provision  in  the 
Statute,  as  set  out  in  your  letter,  which  provides  when 
seid  Boards  shall  convene , but  t ere  is  no  orovision  in  the 
Statute  v ich  limits  the  time  the  Boards  may  be  in  session. 

In  Black  V.  McGonigle,  103  Mo.  193,  the  oues- 
tion  va 8 raised  as  to  the  right  of  the  County  Board  of 
Equalization  to  adjourn  for  a sufficient  length  of  tiwe 
to  correct  an  erroneous  notice.  The  Court  at  cage  200  says: 
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"The  question  then  arises  whetner  the 
board  on  discovering  the  istake  had 
the  power  to  order  a new  notice.  The 
statute  reofuires  the  board  to  meet  at 
the  office  of  the  county  cleric  on  the 
first  Monday  of  Anril.  The  board  did 
so  meet  and  this  is  affirmatively  shown 
by  ite  record.  The  statute  does  not 
say  anything  about  adjournments,  still 
it  must  have  been  in  the  contemplation 
of  the  legislature  that  the  board  could 
end  would  hold  its  sessions  long  enough 
to  dispose  of  the  business  before  it, 
and  in  many  counties  this  would  necess- 
itate various  adjournments.  That  the 
board  has  the  power  to  adjourn  from 
time  to  time,  we  entertain  no  doubt 
whatever. " 

In  State  ex  rel.  Wyatt  v.  Vaile,  123  o . 33, 
the  cruestion  of  the  Board's  po^er  to  adjourn  was  also 
raised  and  the  Court  says  at  page  43: 

"The  statute  says  nothing  about  the 
power  of  the  board  to  adjourn  from  time 
to  time,  but  the  want  of  suoh  a provi- 
sion in  the  law  is  immaterial;  for  the 
board  had  the  inherent  power  to  adjourn 
from  time  to  time  as  the  business  before 
it  might  in  its  judgment  demand.  It 
follows  from  what  has  been  before  said 
that  the  board  had  the  right  and  power 
to  adjourn  from  Kansas  City  to  Independ- 
ence as  it  did.  The  fact  tn^t  the  board 
at  its  first  meeting  at  Kens'?  City  de- 
clared ite  Intention  to  meet  at  Indeoend- 
ence  on  the  fourteenth  when  it  did  not 
meet  at  that  dace  until  the  twenty-first 
is  immaterial.  The  orders  of  adjourn- 
ment made  from  day  to  day  after  the  four- 
teenth had  the  effect  to  modify  the  or- 
der made  on  the  third." 

It  is  therefore  the  opinion  of  this  Department 
that  the  Board  of  Equal isation  may  adjourn  to  some  date  after 
the  meeting  of  the  Board  of  Appeals,  and  that  the  Board  of 
Appeals  may  adjourn  to  case  upon  matters  which  the  Board  of 
Equalisation  hears  at  its  second  session. 

Very  truly  vours, 


Ax  tflOVED: 


FRA  NT  W.  BATES, 

Assistant  Attorney  General. 


Attorney  General. 


TAXATION: 

COUNTY  COLLECTORS 


\>unty  Collector  not  required  to  hare  seal. 


i 


f 


November  2,  1934. 


State  Tex  Commission 
Jefferson  City,  Missouri 

Attention  of  Mr.  J.  A.  Mitchell 


Gentlemen: 

Acknowledgment  le  herewith  made  of  your  reauest  for 
an  opinion  of  this  offloe  reading  &b  follows: 

"This  Commission  desires  an  opinion  from  your 
office  as  to  whether  or  not  the  County  Collect- 
or should  be  required  to  provide  himself  with 
a seal  for  use  In  properly  handling  the  sale 
of  property  for  delinquent  taxes.  At  the  pre- 
sent time  the  County  Collector  has  no  seal. 

*e  direct  your  attention  to  the  last  three 
lines,  Page  433,  session  Acts  of  1933,  ‘Such 
certificate  shall  be  authenticated  by  the 
County  Collector.4  Page  440  being  a part  of 
Section  9957a.  The  concluding  paragraph  of 
the  fora  of  deed  specified  says  in  part  "hae 
hereunto  set  his  hand  affixed  his  official 
seal  the  oay  and  year  last  above  written." 

The  time  is  close  at  hand  when  the  Collectors 
will  be  required  to  issue  the  certificates  of 
purchase  and  we  have  request  from  various 
oolleotors  regarding  this  matter,  therefore, 
will  appreciate  your  giving  this  your  early 
attention. ■ 

A careful  examination  of  Senate  Bill  94,  page  425  et  seq. 
tews  of  Missouri,  1933,  reveals  that  there  is  no  provision  made 
for  a county  collectors  seal;  that  no  place  in  the  t x laws  is 
it  possible  to  find  any  section  establishing  a* seal  for  the 
office  of  county  collector,  however,  it  is  not  difficult  to 
point  to  direct  legislative  authorities  for  the  adoption  and 
use  of  seals  by  such  offices  and  boards  as  are  authorized  and 

directed  to  use  seals. 
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Section  1827  t.  S.  Mo.  1929,  provides  In  part  as 

follows: 

"Each  court  of  record  In  thl a state  shall 
procure  and  keep  a seal,  with  such  emblems 
and  dsvloes  as  the  court  nay  think  proper. 

Section  5386  R.  S.  Mo.  1929,  provides  In  part  as 

follows: 

•The  commissioner  of  finance  shall  devise 
and  provide  a seal  for  the  department  of 
finance  wnlch  shall  oontlnue  to  be  the  seal 
of  aald  department.*  • • • •• 

Section  5677  R.  3.  Mo.  1929,  provides  In  part  as 

follows: 

"The  seal  now  used  by  said  department  shall 
be  the  eeal  of  the  office  of  the  superintendent 
of  the  Insurance  department,*  • • •■ 

Section  8207  R.  s.  Mo.  1929,  provides  In  part  as 

follows: 

"The  game  and  fish  commissioner  shall  keep  a 
seal  of  office,  whloh  shall  De  used  to  authen- 
ticate all  papers  and  documents*  • • • •• 

Section  8313  R.  3.  Mo.  1929,  provides  In  part  as 

follows: 

••  • • *the  Department  of  Penal  Institutions, 
by  which  name  It  shall  h*ve  perpetual  succession, 
with  the  right  * * * * to  adopt  and  use  a common 
seal*  * • • •• 

Section  9334  R.  s.  Mo.  1929,  provides  In  part  as 

follows: 


The  board  (of  Education)  shall  keep  a common 
seal  with  which  to  attest  Its  official  acts. 
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9ectloa  9ti26  R.  S.  Mo.  1939,  provides  la  part  at 

follows: 

■The  university*  * * shall  have*  * * power  to 
eue  and  he  sueu*  * * * to  sake  aaduse  a 
coeson  seal*  • • •■ 

Section  9839  R.  S.  Mo.  1929,  provides  In  part  as 

follows: 

■The  oonalsslon  shall  have  an  offlolal  seal 
with  the  words  *3tate  Tax  oonalselon*  arranged 
In  a circle  outside  the  seal  of  the  state.  411 
process  or  certificates  Issued*  * * by  the 
couisslou  shall  be  attested  by  said  seal*  • • •• 

Section  10749  R.  S.  Mo.  1929,  provides  In  part  as 

follows: 

•Sue h board  (of  supervisors  of  drainage  districts) 
shall  adopt  a seal  vlth  a suitable  device*  • • • • 

Section  11397  R.  3.  Mo.  1929,  provides  In  part  as 

follows: 

■The  treasurer  and  auditor  shall  each  keep  a 
seal  of  office,  which  shall  be  used  to  authen- 
ticate all  writings,*  • • •■ 

Section  llo04  R.  S.  Mo.  1929,  provides  in  part  as 

follows: 

■The  oo&rd  of  fund  ooa-lssloners  shall*  • • • 
provide  a seal*  * *and  the  official  acts  of  the 
ooard  shall  be  authenticated*  * *wlth  the  seal 
attached. * 

Section  11  Obi  r.  S.  Mo.  1929,  provides  in  part  as 

follows: 

■He  (the  Recorder  of  deeds)  shall  havs  a seal 
of  office,  and  shall  have  power  to  tdc  e the 
acknowledgnent  of*  * ’instruments  of  writing, 

* * *&nd  certify  the  eaae  under  his  seal  of 
office,*  • • •• 
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Seotlon  1236b  R.  8.  Mo.  1929,  provides  la  part  as 

follows: 

"The  Missouri  state  horticultural  society 
• • • shall  have*  • • ’power*  * * to  wake  end 
use  a common  seal*  • • *• 

Section  13557  R.  S.  Mo.  1929,  provides  In  part  as 

follows: 


•Said  board*  * *(of  Dental  exaalners)  shall 
provide  and  maintain*  * *a  seal  which  shall 
lepress  the  name  of  said  board,  with  the  word 
'seal,'  ana  said  seal  shall  be  affixed  to  all 
certi  flcates  and  to  copies  of  records  of  said 
dental  board  for  the  purpose  of  authenticating 
the  same,*  * • •• 

Many  other  similar  sections  could  be  cited,  all  of  which 
specifically  authorize  the  adoption  and  use  of  a seal,  and  whloh 
wren  applicable,  provide  that  the  copies  of  the  records  oust  be 
authenticated  by  the  fixing  of  the  seal.  However,  no  such  provision 
Is  found  in  respect  to  the  office  of  County  Collector,  nor  la  there 
any  general  requirement  that  he  affix  a seal  to  properly  certify 
his  reoorde*  k careful  examination  of  senate  Bill  94  reveals  that 
In  several  places  the  County  Cleric  or  tne  County  Collector  Is  re* 
qulred  to  certify  to  certain  things.  Sections  9950,  99b2,  9952b 
and  9962a. 


It  1 8 well  established  In  this  State  that  to  certify 
simply  means  to  testify  In  writing.  In  the  early  oase  of  McDonald 
vs.  State,  6 Mo.  263,  the  Court  considered  the  sufficiency  of  an 
lnalctment.  The  law  required  the  foreman  of  the  grand  jury  to 
•certify*  that  the  fcndlctment  was  a true  bill.  The  foreman  Indorsed 
on  the  back  of  the  Indictment  *a  true  bill*  and  subscribed  his  name. 
Such  an  indictment  was  held  to  be  good.  This  oase  has  been  approved 
In  the  latter  oase  of  State  ex  Inf.  vs.  Jones,  266  mo.  191*300: 

•*  * *The  statute  uoes  not  require  the  certificate 
to  be  addressed  to  the  county  clerk  or  any  one 
else.  Thernqulres  that  'the  proceedings  of  this 

meeting  shall  be  certified to  the  county 

clerk,'  etc.  The  word  'certify'  Is  not  India* 
peustble  In  a certificate  (Spratt  v.  State,  8 Mo. 

247.)  'To  certify'  Is  thus  defined  In  6 Cyo.  729: 

'To  give  certain  knowledge  or  Information  of; 
make  evident;  vouch  for  the  truth  of;  attest;  to 
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■take  a statement  as  to  matter  of  fact;  to 
testify  in  writing;  give  a certificate  of; 
aake  a declaration  about  In  writing,  under 
band  or  band  and  seal;.  . . . to  aake  a 
declaration  in  writing;.  . . . to  testify  to 
a thing  In  writing.' 

Tbs  dictionaries  and  decided  cases  bear  out 
these  definitions,  ho  strict  and  technical 
construction  is  to  be  put  upon  the  statute 
involved,  nor  is  a strict  and  technical  com- 
pliance with  it  to  be  exacted  of  the  'plain, 
honest,  aortny  citizens,  not  especially  learn- 
ed in  the  law'  in  the  perforaance  of  their 
duties  under  it.*  • • 

It  is  only  necessary  that  the  seal  be  affixed  when  the 
use  of  a seal  la  authorised  and  established  by  direct  legislative 
enactment  or  by  long  custom  and  usage.  Neither  of  these  exist  in 
the  present  case.  To  "certify*  implies  the  use  of  a se%l  only  when 
the  seal  has  been  provided  for  as  above  stated,  and  when  no  seal 
is  provided  for  none  is  necessary  for  the  legality  of  the  certifi- 
cation. The  general  rule  is  as  laid  down  in  the  oase  of  Doherty 
vs.  M* Dowell,  276  Fed.  7287730  applicable: 

* 'The  term  'to  certify'  as  used  with  reference 
to  legal  documents,  means  to  teetlfy  to  a thing 
in  writing;  and  in  the  absence  of  atatutory 
provision  declaring  the  particular  form  of  certi- 
fication, any  form  which  affirms  the  faet  in 
writing  is  sufficient.'  * 

The  necessity  for  the  use  of  a seal  in  connection  with 
a certificate  is  discussed  in  the  case  of  Marble  Co.  ve.  Ragsdale, 

74  Mo*  A.  42.  in  this  caeeaChattel  mortgage  wae  offered  in  evidence 
indorsed 


•Filed  this  20gh  day  of  November,  a.  D.  1895, 
at  2 o' dock  P.u. 

'Chaa.  A.  Crelth,  Recorder." 

No  other  certificate  was  offeree  nor  was  the  recorder's  seal  affixed 
in  holding  that  it  was  necessary  that  the  recorders  seal  bs  afflxsd 
the  Court  stated,  1.  o.  46: 
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"•  * • But  there  le  no  competent  evidence  here 
that  either  was  done,  for  there  le  no  oertlfloate 
of  the  reooruer  that  either  v&e  done,  nor  does 
It  appear  when  or  In  what  county  it  wae  done. 

If  done  at  all.  The  official  acte  of  a recorder 
cannot  be  known  by  hie  official  elgnature  alone. 

The  law  requires  that  his  official  act  shall  be 
attested  by  his  seal  of  offloe,  before  it  will 
take  cognisance  of  the  act.*  • • •• 

As  heretofore  shown  on  page  three,  deotlon  11561  R.  s. 
ho.  1929,  provides  that  the  Recorder  of  Deeds  shall  oertlfy  "under 
his  seal  of  office."  Ho  such  provision  Is  found  In  respect  to 
the  official  acts  of  the  County  Collector,  and  hence  the  conclusion 
In  the  foregoing  case  Is  not  binding  on  the  present  lseue. 

gagyaifljL 

In  view  of  the  long  established  custom  respecting  the 
certifications  of  the  County  Collectors  and  the  failure  of  the 
Legislature  to  establish  a seal  and  to  authorise  and  require  its 
use  In  connection  with  a County  Collator*  s certifications,  it  la 
our  opinion  that  from  a reading  of  the  entire  act  and  considering 
It  In  connection  with  the  other  enaotments  concerning  the  oollectlon 
of  revenue.  It  was  not  Intended  that  a county  collector  be  authorised 
or  required  to  obtain  and  use  a seal  in  connection  with  official 
certifications. 


Se  therefore  conolude  that  a county  oolleotor  Is  not 
authorised  or  required  to  provide  himself  with  a seal  for  use  In 
handling  the  sale  of  property  for  delinquent  taxes. 


APPROVED! 


Assistant  Attorney 


ROT  MoKittrlok 
Attorney  General 


HGMMM 


BA  KB  & BANKING: 


County  depositary  not  relieved  of  natality 
by  vacation  ex  oarte  circuit  court  order. 


Y 


January  13,  1934. 


FILED 


/O 


Hon.  o.  li.  Mooerly 
Comnda:  loner  of  Finance 
Jefferaon  Jity,  Missouri 


Dear  Mr.  Soberly: 


This  apartment  la  in  receipt  of  your  letter  of  January 
2,  1934.  with  request  for  an  opinion  on  the  facta  stated  in 
same;  which  letter  is  aa  follows: 

"Kill  you  please  let  .ne  have  an  opinion  as 
to  whether  or  not  the  Court  order  under 
date  of  December  30th.  in  connection  with 
a deposit  of  County  Funds  in  the  account 
of  12.600.00.  In  which  the  citizens  bank 
of  Marshfield  and  the  Citisens  atate  bank 
of  Hlangua  are  the  petitioners,  copy  of 
which  is  attached  hereto,  is  sufficient  to 
relieve  the  Citisens  State  Bank  of  Niangua 
of  any  liability  in  connection  with  this 
Deposit  of  County  Funds  in  the  arYOunt  of 
t 12,600 .00. " 


in  connection  with  you r letter  we  have  before  ue  a copy 
of  the  petition  of  the  Citlsene  Bank  of  Barahfleld  and  the 
Citisens  otate  Bank  of  Nlangue,  Petitioners,  presented  to 
Honorable  C.  h.  Si  inker.  Judge  of  the  10th  Judicial  circuit  of 
Missouri,  together  with  the  court  order  of  Judge  5k inker. 

First,  it  will  be  noted  that  this  is  an  ex  parte  proceeding 
in  w ich  the  two  above  banks  Involved  are  the  petitioners.  .econo- 
ly  the  court  order  was  made  by  Jud  „•  .kink nr,  in  Vacation  of  the 
ebster  County  Circuit  Court. 


dan.  J.  H.  Moberly 


Jan.  It,  19*4. 
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Tha  particular  point  you  inquire  about  is  whether  or  not 
this  co  rt  order  la  sufficient  to  relieve  the  Citizens  state  dank 
of  Niangua  of  any  liability  in  connection  with  this  deposit  of 
count  j funds  in  the  amount  of  % 12,600.  This  beirvo  an  ex  parte 
proceeding,  only  such  parties  as  were  properly  in  court  were 
bound  by  this  court  order  if  the  co  =rt  had  jurisdiction  on  the 
subject  aatter  by  this  ex  parte  vacation  entry,  and  of  course 
the  county  court  not  being  a party  was  not  bound  by  the  order. 
This  order  being  made  In  vaoati on, would  the  court  have  Juris- 
diction of  the  partlee,  that  le,  tha  two  banks,  the  . ltlaens 
bank  of  Marshfield  and  tha  Citizens  State  bank  of  Nlangua,  and 
jurisdiction  of  the  subjoct  matter? 


The  General  rule  la  stated  In  14  Corous  Juris , 802 1 

"i-t  is  not  within  the  power  of  litigants  to 
invest  e court  with  any  jurisdiction  or 
powar  not  conferred  on  it  by  law,  and  accord- 
ingly it  is  well  established  aa  a general 
rule  that,  where  the  court  has  not  Jurisdiction 
of  the  cause  of  action  or  subject  mat  er  in- 
volved In  a particular  oase,  such  jurisdiction 
cannot  be  conferred  by  consent,  agreement  or 
waiver. " 


In  the  ease  of  In  ro  Big  Tarklo  Drainage  District  vs. 

Volt-Tier,  256  Mo.  152,  1.  c.  162,  the  court  salds 

"The  laok  of  jurisdiction  over  the  person  may 
be  waived.  The  lack  of  Jurisdiction  over 
the  subject  matter  can  not  be  waived.  It 
can  not  be  oonf erred  even  by  consent.  (State 
v.  Bulling,  lOO  Mo.  #7;  .rown  v • \ ody,  64  Mo. 
547;  tate  ex  rel.  v.  Mixon,  £52  *o.  496).” 


And  further,  in  the  oase  of  Melerhof fer  v.  tansel,  £94  Mo. 

1.  c.  £6,  the  sate  court  saldt 

"it  can  not  be  argued  that  by  the  introduction 
of  testimony  on  the  motion  appellant  waived  the 
qu  at ion  of  Jurisdiction,  because  it  Is  aoauemic 
that  Jurisdiction  of  ths  subject  matter  can  not 
ce  waived  as*  conferred  even  by  consent.  (In  re 
.ralna^e  District  v.  Voltmer,  £66  <o.  162,  1.  c. 

163,  166  6.  W.  558;  St.  Louis  v.  Ulusgow,  264  Mo. 


Mon.  U.  H.  i.oberly 


Jan.  15,  U34 


-5“ 


26fc,  162  3,  *.  696;  Title  luaranti  ina  urety 
Company  v.  : rennon,  SOB  o.  w.  474)." 


"The  general  rule  la  that  all  Judicial  ousinera 
should  be  transacted  by  a court  in  term  time, 
and  that  such  oualneee  can  ue  tranaacted  in 
vacation  only  where  there  ia  some  warrant  there- 
for, either  in  a oonati tutional  or  a statutory 
provision." 

16  corpus  «uria,  899. 


"an  order  made  in  vacation  ia  not  an  order  of 
the  court  aa  there  can  be  no  such  thing  ae 
a constructive  session  of  a circuit  co  rt." 

Cook  v.  i'enrod.  111  Mo.  tpp.,  1.  c.  137. 

arter  v.  carter,  £57,  o . 634. 


"It  ia  a fa*  liar  principle  of  law  that,  during 
the  interim  Detween  periods  wherein  oonrte  are 
allowed  to  alt,  such  courts  have  no  Jurisdic- 
tion or  power)  and  that  any  acta  of  a Judicial 
nature,  except  auoh  aa  may  be  apeoifloally 
authorised  by  statute,  done  in  vacation,  are 
absolutely  void.” 

dale  v.  r.innaird  (Ala.J  76  do.  964,  1.  c.  967. 


in  the  absence  of  any  statutory  authority  for  a court  to 
■eke  an  order  of  thla  kind,  it  is  our  opinion  that  it  has  no 
inherent  right  to  do  ao  and  for  that  reason  it  had  no  Jurisdic- 
tion of  the  subject  setter.  And  further,  if  <vebater  to.ntj  has 
any  claim  on  the  Cltlsene  otate  Bank  of  Nianuua  oy  reason  of 
the  deposit  of  |1£,600  in  question,  such  liability  on  the  Cltlsene 
otate  bank  of  Klangua  was  not  relieved  by  this  ex  parte  proceeding 
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In  vacation  in  which  the  county  was  not  made  a party.  it  is. 
therefore,  our  opinion  that  the  statue  of  the  liability  of  the 
Citizens  ■ tate  Bank  of  Kiangua  to  Webster  County  was  not 
changed  by  this  order,  anu  was,  insofar  as  the  County  is  con- 
cerned, a nullity;  and  the  fact  tt»t  said  order  recited  that 
abater  Co  nty  had  approved  and  agreed  to  such  transfer  and 
release  of  liability,  would  not  change  the  situation. 


Very  truly  yours. 


COVKLL  ft.  HKtlTT 

assistant  attorney-  feneral. 


APPROVED: 


* Y 34C  IT  TRICK 

A t torney -Uen era 1 . 


CRJ.  |fc.O 


BANKS  & BANKING: 


Commissioner  and  Speoial  Deputy  Commissioner 
should  not  invest  funds  in  interest-bearing 
securities,  but  deposit  same  in  state  banks, 
savings  banks  or  trust  companies  as  provided 
by  Section  5331  K.  S.  Mo.  1929* 

,5' 

> J 

January  24,  1934. 


FILED; 


lion*  o*  ti.  oberly 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


Dear  r.  oberly: 


e have  your  letter  of  January  24th,  1934,  enclos- 
ing a letter  from  Kr.  John  C*  Dewitt,  Special  eputy  Commis- 
sioner in  charge  of  the  affairs  of  The  Alrkavlll#  Savings 
Bank,  in  shlch  he  requests  an  opinion  from  your  1 apartment 
relative  to  the  Investment  of  funds  collected  and  in  his 
hands  as  Special  Deputy  Commissioner  as  aforesaid.  Y ur 
letter, and  the  pertinent  part  of  his  letter,  are  as  follows: 

"I  am  inclosing  herein  a letter  received 
from  Mr*  John  C*  Dm  ltt.  Special  Deputy 
Commissioner  in  charge  of  the  affairs  of 
the  Airksvllle  . avin.js  bank,  and  request 
you  give  me  your  opinion  relative  to  the 
matter." 


"as  you  will  see  by  the  report  I have  some- 
thing near  v60,<j00.00  on  hands,  but  owing 
to  the  fact  that  there  is  likely  to  be 
considerable  controversy  over  preferred 
claims  which  are  asked  for,  and  probably 
some  appeals  from  the  circuit  court's 
decision  in  the  matter,  I am  wondering 
if  there  is  a provision  made  for  invest- 
ment of  these  funds  in  Government  Bonos 
or  so^e  interest  bearing  securities, 
heretofore  1 have  been  able  to  get  an 
allowance  of  interest  amounting  to  1# 
on  daily  balance  from  our  depository  here. 
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but  i an  today  informed  that  hereafter  no 
intar  8 t alii  be  paid  on  deposits,  and  as 
It  la  likely  to  ba  quit a a while  bafora 
any  uliuurac.ante  can  ba  amde  for  tha 
above  reasons,  i ahould  like  to  racalva 
aona  Incone  from  thla  amount  of  aonay.” 


The  question  la  whether  or  not  a special  Deputy  domals- 
si oner  in  charge  of  tha  affairs  of  a failed  bank  a ay  invest 
funds  ha  has  on  hands  awaiting  distribution  in  "dovern  ant  donas 
or  some  interest  bearing  sacuri tl*s." 

faction  6551  K,  6.  o.  ldfc',  which  is  the  same  a a whan 
enacted  in  1916,  page  121,  at  whioh  time  all  of  tha  statutory 
law  relative  to  banks,  trust  companies,  savings  banks  and  safe 
deposit  institutions  ware  amended,  changed  and  revised,  is  as 
follows : 


"Tha  moneys  collected  oy  tha  commis- 
sioner shall  be  from  time  to  time  de- 
posited in  one  or  more  state  banks, 
savings  banks  or  trust  companies  and, 
in  case  of  tha  insolvency  or  voluntary 
or  Involuntary  liquidation  of  the 
depository,  such  deposits  shall  bs 
entitled  to  priority  of  payment  on  an 
equality  with  any  other  priority  given 
b this  chapter." 


The  statute  makes  special  provision  for  the  moneys 
collected  by  the  eomnlss loner,  that  same  "shall  be  from  time  to 
time  oonoaited  in  one  or  more  state  banks. "“savin,, a banks  or 
trust  comm  nlos." 


it  is,  therefore,  our  opinion  that  ths  commissioner  and 
the  speolal  deputies  should  follow  the  method  provided  by  statute 
for  the  caring  for  the  funds  in  their  hands  awaiting  distribution 
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and  that  that*  fundi  should  bs  deposited  in  the  stats  banks, 
savings  banks  or  trust  companies,  as  set  forth  in  the  statute, 
and  not  by  the  coral as loner  or  his  special  deputies  invested 
in  government  bonds  or  soxe  Interest  bearing  securities. 


Very  truly  yours. 


CUVKui.  R.  rfKWlTT 

Assistant  Attorney -General* 


APPROVED! 


ROY  Me  Kim  I <R 

At  torney -General • 


CRiitRG 


BANKS  & HANi  £HG:  Judgment  of  Circuit  Court  relieving  bank  of  liability 

for  county  funds. 

DEPOSITARY,  COUHTY:  Relieving  bank  of  liability  for  county  deposits  by 

judgment  of  court. 


January  £6,  1924* 


FILED 


don.  o.  ,-i.  .'.soberly 
Commissioner  of  finance 
Jefferson  city,  Missouri 


Dear  iir.  oberly: 


We  are  in  receint  of  your  letter  of  January  24,  1954, 
with  request  for  an  onlnion;  which  letter  is  as  follows] 

"will  you  please  let  me  have  an  opinion 
as  to  whether  or:  not  the  Court  order,  nder 
date  of  Januar,,  loth,  copy  of  which  is 
attached  hereto,  is  sufficient  tc  relieve 
the  Cl tl sens  state  Bank  of  Niangua  of  any 
liability  In  connection  4 th  a deposit  of 
County  **unda  in  the  amount  of  12,600.00. 

in  this  connection  I desire  to  refer  you 
to  an  opinion  rendered  by  your  uepartment, 
regarding  this  same  matter,  on  January  15th.* 


In  ycur  letter  of  request  you  refer  to  our  onlnion  dated 
January  15th,  regarding  the  same  matter,  and  we  reached  the  con- 
clusion in  that  opinion  that! 

"In  the  absence  of  any  statutory  authority 
for  a court  to  make  an  order  of  tola  k^nd, 
it  is  our  opinion  that  It  has  no  Inherent 
right  to  do  so  and  for  that  reason  it  had 
no  Jurisdiction  of  the  subject  matter.  And 
further,  if  abater  County  has  any  claim  on 
the  Citizens  otate  Bank  of  Mangua  b,  reason 
of  the  deposit  of  < 12,5QC  in  question,  such 
liability  on  the  Citisens  State  Bank  of 
Niangua  was  not  relieved  by  this  ex  parte 
oroceeding  in  vacation  in  wAich  the  county 


dcm  • a*  ii. 
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waa  not  mad*  a part.  It  is,  therefore, 
our  opinion  that  tha  status  of  tho  liability 
of  tho  Citisens  Stats  Bank  of  Nlangua  to 
Webster  County  was  not  changed  by  this 
oraor,  and  was,  insofar  as  tha  County  la  con- 
earned,  a nul  iltyj  and  ths  fact  that  said 
ordsr  recited  that  Webstar  County  had  approved 
and  agreed  to  such  transfer  and  release  of 
liability,  would  not  change  the  situation." 


we  now  have  before  us,  submitted  with  your  letter  of 
request,  a copy  of  the  petition  in  the  cause  of  the  citisens 
State  Bank  of  ftlangua,  a corporation,  and  Citisens  Bank  of 
Marshfield,  a corporation.  Plaintiffs,  we.  "abater  County,  Missouri, 
Defendant,  and  a copy  of  the  Judgment  and  decree  rendered  in  the 
above  entitled  oause  in  the  Circuit  Court  of  ’ obster  County, 

Missouri,  at  the  January,  1934,  Ter*  thereof,  on  the  18th  day  of 
January , 1934,  certified  to  by  the  Circuit  Clerk  of  ebster  Co  mty, 
on  January  20th,  1934.  ’e  are  herewith  setting  forth  in  this 
opinion  the  above  mentioned  judg  -ent  and  decrae,  which  is  as  follows i 


"STATE  OF  MISSOURI,  ) 

County  of  Webster,  j ** 


January  Term,  1934. 


In  the  Circuit  Court  of  said  County,  on  the 
18th  day  of  January  1934,  the  following  among 
other  proceedings  were  had,  vlst 


Citisens  State  Bank  of  Niangua,  a corporation, 
and  citisans  Bank  of  Marshfield,  a corporation. 

Plaintiffs, 

va. 

Webster  County,  Missouri,  Defendant. 


Now  at  this  day  this  oause  coning  on  to  bo 
hoard,  plaintiffs  appear  by  attorney,  and 
defendant,  Webster  County,  being  represented 
by  T.  C.  Dugan,  L.  P.  Williams  and  R.  E. 
Morris,  Judges  of  the  County  court  of  said 
County,  and  Homer  9.  Chaffin,  Prosecuting 
Attorney  of  said  debater  County,  appear  in 
court  for  and  on  behalf  of  said  County  of 
lobster,  and  enter  the  voluntary  appearance  of 
said  defendant,  debater  County,  herein,  and 
consent  that  this  oase  may  be  tried  and 
determined  at  this  time. 
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And  the  cause  is  submitted  to  the  court 
for  trial,  and  the  court  after  hearing  the 
evidence,  and  being  fully  advised  in  the 
premises  doth  fine  that  all  of  the  allegations 
of  plalntlffi?  petition  are  true,  and  that 
there  is  noe  on  deposit  in  said  Citizens  dank 
of  Marshfield,  one  of  the  plaintiffs  herein’, 
the  sum  of  *12, 600.00  which  was  deposited 
in  said  bank  by  the  other  plaintiff  herein, 
the  Citizens  State  Bank  of  Hiangua,  ana  that 
said  sum  of  money  belongs  to  ebster  County, 
Mo.,  as  a part  of  the  County  Kunds  of  said 
County)  and  that  said  sum  of  12,600.00  was 
originally  deposited  in  said  Citizens  State 
Bank  of  Wiangua  by  Webster  County,  but  was 
by  said  last  named  bank  re-deposi ted  in 
Citizens  Bank  of  Marshfield,  each  of  aald 
banks  having  here tf ore  been  regulerily  and 
legally  designated  a j said  County  as  County 
Depositaries  for  the  County  Kunds  of  said 
ebster  County. 

The  court  further  finds  that  Citizens  bank 
of  Marshfield  has  giver,  a good  and  solvent 
bond  to  said  oounty  as  such  depositary,  and 
is  willing  to  accent  liability  to  said  Webster 
County  directly  for  said  sum  of  $12,500.00, 
as  aforesaid,  and  that  the  sureties  upon  the 
said  eposl tary  bond  of  said  Bank  to  said 
rooster  Coisity,  have  in  writing  consented  that 
their  liability  upon  said  bond  shall  cower 
the  aforesaid  sum  of  tl2, 600.00. 

The  court  further  finds  that  it  would  bo 
equitable  and  Just,  and  to  the  Interest  of 
all  parties  hereto,  plalntlfxs  and  defendants, 
that  the  liability  and  obligation  of  said 
citizens  state  bank  of  Nlangua  to  said  Webster 
County,  o.,  for  said  sum  of  ,12, 600.00  be 
cancelled  and  that  said  last  named  bank  take 
credit  therefor,  and  it  is  hereby  ordered  and 
adjudged  that  aaid  sum  of  12,600.00  become  a 
liability  and  obligation  of  said  Citizens 
Bank  of  Marshfield,  and  its  bond  aa  such 
County  Depositary,  direct  to  r ebster  County, 
Mo. , and  that  its  liability  and  obligation 
therofor  to  Citizens  State  Bank  of  'ilangua 
be  cancelled,  and  that  it  take  credit  therefor 
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on  Its  books,  and  that  said  Citizens  State 
Bank  of  Niaagua  cancel,  or  discharge,  any 
liability  of  tha  said  Citlsens  bank  of 
Marshfield  to  it  for  said  sum  of  $ 12, 600 .00. 

It  is  thorafora  ordered,  adjudged  and  decreed 
oy  the  court  that  said  defendant,  Jebster  County, 
so  correct  Its  books  and  records  ao  as  to  oomply 
with  the  findings  and  decree  of  this  court  in 
this  causa,  and  to  credit  the  Cl tl pens  Stata 
Bank  of  Xlangua  to  the  extant  of  tha  |12, 600,00 
aforesaid  of  said  county  funds,  and  to  charge 
against  tha  Citlsens  Bank  of  Marshfield  the 
said  s-  m of  fl2,500.0C,  and  that  tha  costs 
hereof  be  paid  by  the  plaintiffs  herein." 


The  court  having  had  Jurisdiction  of  the  subject  natter 
and  of  the  parties  to  the  suit  the  doctrine  of  res  Judicata  would 
apply  to  this  case  and  would  be  binding  on  all  parties  thereto, 
including  the  defendant  abater  County,  Missouri,  and  in  sup: ort 
of  same  we  cite  the  following  authorities! 

"(lj  The  Judgment  or  decree  of  a oo  rt  of 
competent  Jurisdiction  upon  the  iserits  con- 
cludes the  parties  and  privies  to  the  lit- 
igation and  ccnstitutes  a bar  to  a new  action 
or  suit  involving  the  same  cause  of  action 
either  before  the  same  or  any  other  tribunal. 

(2)  \nj  right,  fact,  or  natter  in  issue,  and 
directly  adjudicated  upon,  or  necessarily 
invlved  in,  the  determination  of  an 
action  before  e competent  court  in  whieh 
a Judgment  or  decree  is  rendered  upon  the 
merits  is  conclusively  settled  by  the  Judg- 
ment therein  and  oannot  again  be  litigated 
between  the  parties  and  privies  whether 
the  olalm  or  demand,  purpose,  or  subjeot 
natter  of  the  two  suits  is  the  sane  or  not." 

34  C.  J.  P.  743. 


and  further,  it  is  said  in  34  C.  J.,  at  page  760: 

"A  Judgment  rendered  by  a court  of  competent 
Jurisdiction  on  the  norite  is  a oar  to  any 
future  suit  between  the  sane  parties  or 
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their  privies,  upon  the  seme  cause  of  action, 
in  the  same  or  another  court,  so  long  as  it 
remains  unrover sed  and  not  in  any  way  vacated 
or  annulled. " 

and  in  34  C.  J.,  cage  990,  it  is  said! 

"As  a general  rule  a valid  and  final  Judg- 
ment is  binding  ana  conclusive  on  all  the 
parties  of  record  In  the  action  or  proceeding 
in  which  the  Judgment  was  rendered. " 


In  the  case  of  Piene  v.  Klrchoff,  176  «o.  616,  1.  c.  626, 
the  Missouri  upreme  Court  said* 

"In  Hope  v.  olair,  106  Mo.  1.  c.  93,  «aofar- 
lane,  J.,  aptly  stated  the  law  as  follows: 

* vhen  the  court  has  cc,;ni£ance  of  the  contro- 
versy, as  it  appears  from  the  pleadings,  and 
has  the  parties  before  it,  then  the  judgment 
or  order,  which  is  authorised  by  the  plead- 
ings, however  erroneous,  irregular  or  infor- 
mal it  may  be,  is  valid  until  set  aside  or 
reversed  upon  appeal  or  writ  of  error.  This 
doctrine  la  founded  upon  reason  and  the  "sound- 
est principles  of  public  policy."  "It  is  one," 
says  the  court  of  Virginia,  "which  has  been 
adopted  in  the  interest  of  the  peace  of 
society,  and  the  permanent  security  of 
titles." *" 


in  the  case  of  Chouteau  v.  Uibson,  76  Mo.  36,  1.  c.  61, 
Juuge  Norton  said,  quoting  from  the  case  of  ttturgis  v.  Hedgers, 
26  ind.  li 


"’A  Judgment  of  a court  of  niai  prius  render- 
ed under  such  circumstances  could  never  be 
called  in  question  collaterally  before  the 
same  or  any  other  court,  it  must  be  so, 
also,  as  to  the  judgment  of  the  court  of 
lest  resort  when  it  has  Jurisdiction,  though 
it  mistake  the  law  and  arr  in  its  judgment. 
The  rule  is  as  essential  in  the  one  case  as 
in  the  other  to  the  renose  of  society  and  the 
stability  of  private  rights.  To  say  that  a 
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Jmigment  of  affirmance  hero,  within  thw 
power  of  tho  court  to  render,  when  the  parties 
are  before  the  court  and  the  ease  le  brought 
within  its  lawful  jurisdiction.  Is  not  a final 
nd  of  that  litigation,  would  be  a startling 
doctrine,  escorting  that  a cause  can  newer 
have  a final  termination. 


In  the  case  of  rake  v.  Kansas  City  Public  Service  Company, 
41  5.  VT.  (2d;  It 67,  the  court  saldi 

"it  is  not  necessary  to  cite  authorities  to 
support  the  proposition  that  a Judgment, 
legal  upon  its  face,  rendered  by  a court  of 
competent  Jurisdiction,  is  binding  and  con- 
clusive upon  the  parties  to  it.  Citing 
i-l one  v.  a.  rchoff,  176  Mo.  616;  64  C.  J.  990." 


it  is  our  opinion  that  this  court  having  Jurisdiction  of 
the  parties  to  the  suit  and  of  the  subject  matter  and  no  fcl/t  ely 
notion  for  now  trial  having  been  filed  and  no  appeal  taxen,  so 
we  are  infcrmed,  therefore,  said  Judgment  became  a binding 
Judgment  of  said  court  upon  all  of  the  parties  hereto  and  they 
are  bound  by  said  decree  and  Judgment,  which  Judgment,  in  our 
opinion,  relieves  the  Cltlsena  State  ban:  of  Nlang-ua,  a corporation, 
of  any  liability  by  reason  of  the  deposit  of  said  $12,600, 
mentioned  in  said  decree  and  Judgment.  • 


Very  trvly  yours. 


CoVEbli  h.  HEWITT 

Assistant  ittoraey- icneral. 


C'iHlKO 

APPROVED: 


ROY  “Me KiT TRICK 
Attorney -General 


I 


,AN--S  \kd  BA  iKIHOj  Coitmissioner  of  Finance  has  right  to 

fix  fees  of  attorneys  6t  failed  banks. 


February  10,  1954. 


filed  j 


l^noraol'?  u*  d.  Voberly 
Couanl  sal  oner  of  Finance 
Jefferson  City,  «iseourl 


Leer  ir.  Soberly: 


e are  in  receipt  of  your  letter  of  January  29th,  enclos- 
ing two  letters  - one  from  kir*  '•  K.  urreil  itvorey  at  Lew,  of 
Januar..  27th,  and  the  other  from  Mr*  X*  C*  diloert,  attorney  at  Law, 
of  January  26th.  e are  setting  forth  yo;  r requ  st  for  an  opinion 
and  t e two  letters  from  Mr.  . urrell  anu  Mr.  Hilbert  respectively, 
so  that  we  ay  nave  a full  explanation  of  the  matter  and  the 
answer  of  both  letters  in  one  opinion! 


" i.  am  Inclosing  herein  two  letters,  fr  m 
attorneys  representing  this  Lepartuent  in 
liquidations  of  closed  birtke,  ana  requ  st 
that  you  furnish  ua  with  an  interpretation 
of  ^eetlors  6523  and  6324,  h.  y.  Mo*,  1929, 
relative  to  those  portions  which  have  to 
do  with  attorney's  fees* 

0.  H.  M OBEX  LX, 

Co  mud.  a si  oner  of  Finance. " 


wiK:  jVifiG  ;>  BANK,  uVINOF.R,  Mo. 

Mr.  .(.lex  N1  mo,  formerly  attorney  represent- 
ing the  department  in  connectlo’  with  the 
liquidation  of  the  above  named  bank,  has 
filed  a petition  in  the  Circuit  Court  of 
Adair  County  asking  that  his  attorney  fees 
oe  fix'd  by  the  court  in  the  amount  of  600. 


.ion.  u.  a.  Soberly 


Feb.  10,  1934. 


-d> 


"You  will  recal  I that  Mr.  Nlamo  haa  horato- 
fore  submitted  hie  statement  to  the  depart- 
ment set tln^  out  various  Items  of  services 
performed  for  vhleh  he  claimed  fees  amount- 
ing to  that  sum.  You,  as  Commissioner,  did 
not  approve  the  same,  but  fixed  his  fees  at 
the  total  of  260.00.  Mr.  Nimmo  resigned 
as  attorney  for  the  department  sometime  in 
December. 

The  queation  is  now  presented  as  to  whether 
the  court  under  the  authority  of  sections 
5626-24  of  . evlaed  Statutes  of  Missouri,  1929, 
can  increase  the  compensation  of  such  attorney. 

X think  there  is  no  question  but  that  under 
the  lav  the  court  could  refuse  to  approve  any 
salary  or  attorney  fees  that  he  might  deem  to 
be  exorbitant,  ano  could  set  a less  fee  or 
salary,  but  there  is  no  provision  as  to  increas- 
ing fees  approved  by  the  department.  I am  not 
able  to  flna  any  cases  on  this  proposition,  and 
I believe  that  the  matter  should  be  presented 
to  the  Attorney-General  for  an  opinion.  Xt  may 
be  that  the  Attorney -General  has  heretofore 
given  you  an  opinion  on  this  matter.  If  not,  I 
shall  appreciate  it  if  you  will  ask  for  one. 

X am  making  this  request  at  the  Instance  of 
bon.  H.  S.  Rouse,  Judge  of  the  First  Judicial 
Circuit  to  whoa  the  matter  will  be  presented. 

W.  F.  XUhRkLL." 


"Charles  K.  t endlen,  formerly  attorney  represent- 
ing the  Commissioner  of  1 inane e in  charge  of  the 
liquidation  of  the  Bank  of  Canton,  Canton, 
Missouri,  has  filed  his  petition  in  the  Circuit 
Court  of  Levis  County,  at  onticello,  Missouri, 
setting  out  therein  that  he  hat  performed  mppy 
and  divers  matters  for  the  commissioner  and 
special  leputy  Commissioner  in  charge  of  said 
bank;  that  ho  haa  heretofore  been  paid  the  sum 
of  ,1,000.00;  that  his  services  vers  reasonably 
worth  *.1,600  .00  and  asks  for  an  additional 
allowance  of  *600.00. 


-ton.  o.  ti.  Soberly 


Keb.  \Q,  1934. 
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"This  petition  for  an  Additional  allowance  does 
not  oear  your  approval,  neither  aoet  it  appear 
to  hava  bean  presented  to  you  for  approval , 
ana  I have  and  a m taking  the  position  the 
court  can  not  in  the  first  instance  fix  feee 
of  counsel  etc.,  but  it  is  the  duty  of  the 
Commissioner  to  fix  the  fees  in  the  first 
instance  and  must  be  approved  by  the  court 
before  the  payment  thereof)  that  the  oourt 
may  reduce  the  amount  so  fixed  by  the  commis- 
sioner, but  is  without  authority  to  increase 
the  fees  fixed  by  the  commissioner  or  allow 
fees  without  first  being  fixed  by  the  eoauniealon- 
er , however.  Sections  6323  and  6324  do  not  appear 
to  have  been  construed  by  our  court  on  this 
particular  point  and  in  as  much  as  our  Court 
would  like  to  be  advised  in  the  matter  before 
this  matter  eomes  on  for  hearing  on  February 
19th.,  X would  appreoiate  very  much  if  you 
would  request  an  opinion  on  this  matter  from 
the  office  of  the  Attorney  general  that  i may 
have  same  prior  to  Peb.  19th. 

ft.  a.  Mussetter,  has  filed  a like  petition, 
asking  for  an  additional  allowance  of  $ 600 .00 
as  attorney  fees  in  connection  with  the  liquida- 
tion of  the  same  bank. 


K.  C.  iUUMSRT." 


X. 

The  question  is  whether  or  not  the  circuit  court,  or  Judge 
thereof  in  vacation,  may  increase  the  fee  of  an  attorney  for  a 
failed  bank  in  liquidation  over  that  fixed  by  ihe  Commissioner  of 
finance. 


section  6323 , R.  3.  Mo.  192J,  provides  that  the  Commissioner 
of  Mnance  may  an  olnt  one  or  more  special  deputy  commissioners  of 
finance  to  assist  in  liquidating  the  affairs  of  failed  banks,  in 
the  following  languages 


Aon*  c.  H.  Soberly 


eb.  10,  1934. 


"He  may  employ  rich  expert  assistants  and 
counsel,  * « * * as  he  may  aeer.  necessary 
in  the  liquidation  ana  distribution  of 
the  assets  of  aueh  corporation  or  barker." 

.ind  it  la  further  provided  by  said  section: 

"Provided,  however,  that  no  salaries  or 
attorney's  fees  shall  be  paid  unless 
approved  by  the  circuit  court,  or  Judg* 
thereof  in  vacation,  which  olrcult  court, 
or  Judge  thereof  in  vacation,  may  refuse 
to  approve  any  salaries  or  attorney's  fees 
that  he  may  deer,  exorbitant,  and  *'t  a less 
fee  or  salary,  which  less  fee  or  salary 
shall  be  the  amount  paid," 

And  faction  6384,  K.  3.  Mo.  1989,  provides  as  follows: 

"The  commissioner  shall  pay  out  of  the 
funds  in  his  hands,  of  suoh  corporation 
or  private  banker,  all  expenses  of  liquida- 
tion, subject  to  the  approval  of  the  circuit 
court,  or  Judga  thereof  in  vacation,  in 
the  county  or  city  in  which  the  principal 
office  of  suoh  corporation  or  banker  la 
located,  and  upon  notice  of  the  application 
for  such  approval  to  such  corporation  or 
banker.  Ue  shall,  in  like  manner,  fix  and 
pay  the  compensation  of  special  deputy 
co  ^lasloners.  assistants,  counsel  and  other 
omclojeea  appointed  to  assist  him  in  such 
liquidation  pursuant  to  the  provisions  of 
ihla  article.  Bui  a special  oeputy  who,  ae 
examiner  acting  under  commission  from  the 
commissioner,  has  previously  examined  the 
booke,  papers  and  affairs  of  suoh  corporation, 
or  banker,  shall  not  recelvs  compensation  as 
sueh  special  deputy  which  exceeds  by  more 
than  -ive  («6.00)  dollars  a day  the  par  diem 
compensation  received  by  him  as  examiner  et 
the  time  of  making  sueh  examination." 


don.  o.  M.  soberly 
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V b.  10.  1954. 


c 


The  banking  Lave  of  the  State  of  Missouri  vere  revised 
and  al.T.oet  completely  changed  at  the  1016  Session  of  tha 
Legislature  and  found  at  pages  1G£  to  195,  inclusive,  in  session 
Aots  of  1915;  and  va  find  that  action  36  thereof  is  exactly  tha 
sa  a as  action  3324,  R.  L.  Mo.  1929,  with  tha  exception  that 
at  page  213,  Acta  of  19£7,  this  section  was  amended  by  ading 
thereto  "or  Judge  thereof  in  vacation.”  Since  1^16 , the  statute 
has  provided  that  tha  Commissioner  of  1 inane e shall  fix  and  nay 
the  compensation  of  special  daputy  commissioners,  assistants, 
co  nasi  and  other  employees  appointed,  ete. 


For  a long  period  of  time,  it  has  been  the  custom  and 
policy  of  the  Commissioner  of  Finance  to  fix  the  compensation 
of  special  eputy  commissioners,  assistants,  counsel  and  other 
employees  appointed  to  assist  in  the  liquidation  of  failed  banks, 
and  pay  same  out  of  the  funds  in  his  hands  of  ths  corporation, 
or  prlvata  banker,  in  liquidation. 


It  was  aaia  in  the  case  of  Stata  ex  rel.  Barrett  v.  First 
National  Lank  of  ft.  Louis,  £49  S.  *•  619,  1.  c.  623* 

"*  • it  is  a well-established  ruls  of 
construction  that  a long-continued  inter- 
pretation of  a statute  by  public  offieere 
charged  with  its  execution,  while  not 
controlling  upon  the  courts,  le  entitled  to 
special  consideration.  McAllister  v. 

Cupples  Station,  283  Mo.  116,  £23  S.  «¥.  75; 

State  ex  rel.  Chick  v.  Davie,  £75  No.  660, 

£01  S.  W.  5 £9)  State  ex  rel.  Kinlooh  Tel.  Co. 
v.  Roach,  £69  fco.  457,  190  S.  *.86£;  Ewing 
v.  Vernon  Co.,  £16  Mo.  loo.  olt.  689,  116 
S.  W.  618.” 


and  further,  in  the  case  of  State  ex  rel.  v.  Baker,  316 
Mo.  653,  1.  c.  63 ; 293  S.  W.  399,  1.  C.  404* 

"The  executive  construction  thus  placed  on 
this  statute  is  also  entitled  to  great 
consideration.  The  doctrine  le  thus  stated 
in  36  Cyc.,  pages  1140,  1141* 

'The  construction  placed  upon  a statute 
uy  the  officers  whose  duty  it  is  to  execute 
it  is  entitled  to  great  consideration. 


don.  a.  h.  tfoberly 


Keb.  10,  193* 
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esnecial  y if  suoh  construction  has  bean 
made  by  the  highest  officers  In  the  executive 
department  of  the  ^overnnent,  or  haa  been 
observed  and  acted  uoon  for  many  yeara,  and 
such  construction  should  not  bo  disregarded 
or  overturned  unless  It  la  clearly  erroneous. *" 


II. 

In  the  case  of  Farmers  and  Merchants  Bank  v.  Cole nan, 
9 5.  ft.  (2d)  549,  in  the  Springfield  Court  of  Appeals,  It  was 
said  In  construing  Section  11707,  R.  5.  Mo.  1919  mow  Section 
5324  R.  8.  !io . 1929)1 


"Section  11707,  k.  S.  1919,  before  change 
In  1^27  (Laws  1927,  p.  £13),  relating  to 
expenses  of  liquidation  of  a failed  bank, 
provided  that  the  bank  commissioner  'shall 
pay  out  of  the  funds  In  his  hands  * * * 
all  expenses  of  liquidation,  subjeot  to 
the  approval  of  the  circuit  court,'  etc. 

This  section  further  provided  that,  in  case  of 
a special  danuty  commissioner  appointed  to 
assist  in  the  liquidation  of  a failed  bank, 
the  commissioner  'shall  fix  the  pay  or  compen- 
sation* of  suoh  special  deputy.  By  the  only 
change  made  in  section  11707  by  the  aot  of 
1927,  the  words  'or  Judge  thereof  In  vacation' 
sera  added  after  the  words  'circuit  court.' 

Appellant  in  the  first  instanee  did  not  have 
his  compensation  fixed  by  the  commissioner 
of  flnsnce,  as  ths  statute  requires,  but  asked 
the  court  to  fix  it.  Appellant's  able  counsel 
concedes  that  the  circuit  court  was  without 
Jurisdiction  to  fix  the  compensation  in  the 
first  instance.  There  can  be  no  doubt  that 
such  is  the  case.  If  the  cirouit  court  had  no 
Jurisdiction  to  fix  the  compensation  in  the 
first  Instance,  certainly  we  have  no  Jurisdic- 
tion to  review  the  matter  on  appeal ." 


©bster's  Dictionary  defines  "fix": 

"To  jive  a permanent  form  to;  to  cnake  definite 
and  settled ; to  make  firm;" 


Uon.  u.  H.  Moberly 
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Feb.  IB,  19o4. 


*nd  in  " ords  and  Phrases"  (3d  ed.),  at  page  692,  "fixed"  means: 

"of  established,  unchanged,  permanent 

character ; settled;  lasting." 

■ 


XI. 

Xt  is,  therefore,  our  opinion  that  under  section  6324, 

R.  6.  Mo • 1 92.' , the  Commissioner  of  Finance  has  the  right  to 
fix  the  cobs  on sat ion  of  the  special  deputy  commissioner  of  finance 
In  charge  of  failed  bank,  and  has  the  right  to  fix  the  compensation 
of  the  attorneys  for  failed  banks,  subject  to  the  approval  of 
the  circuit  court,  or  the  judge  thereof  in  vacation,  having  Juris- 
diction over  the  failed  bank;  and  the  Circuit  Court,  or  the  Juoge 
thereof  in  vacation,  may  refuse  to  approve  any  salaries  or 
attorney's  fees  he  aay  deem  exorbitant  and  set  a less  fee  or 
salary,  which  less  fee  or  salary  shall  be  the  amount  paid;  but  the 
circuit  court,  or  the  Judge  thereof  in  vacation,  aay  not  set  a 
higher  fee  for  the  speolal  deputy  commissioner  of  finance  and  the 
attorneys,  than  that  fixed  or  approved  by  the  Commissioner  of 
Finance. 


Very  truly  yours. 


COVELL  H.  HFWITT 

Assistant  Attorney-General. 


*>  PROVED: 


Attorney-General • 
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-,T  Txi  O TO  CL^HC.HTS 

i £oci.  i mere* 

a ;j  nrc-  to  the  i-.o  ’.a 
r : • jh  ;ho  cm  tji  snircc 


TO  L r 1_5T  ADVISE  POSSESS  I or  vOVlNST  PUBLIC 
KJ  AUTHORITY  C?  CHOOL  nG  SDS  T’O  TMFtfc'  _ 

rv;rrs  b-yc:td  i’hs  rsm  cr  thsit?  cmas* 


February  16,  1034,  ^ i - 


FILED 

/ 


Tlon*  ; organ  • - oulder 
i rcsecuting  ttornoy 
> idoc  County 

idon'on,  ispourl 


50  r ir: 


a .icknow  ledge  receipt  of  your  letter  of  date  of 
February  7,  1954,  in  which  you  at  to  an  in.  uiry  aa  follows: 


"I  have  boon  roquoctod  by  tho 
' ontro  1 chool  si  strict  of  Ctesden 
County  to  esk  your  opinion  on  tho 
following  questions: 

rho  chool  >1  strict  of  i ortreal 
was  tho  (fT<  ntoo  in  a warranty  dead 
to  about  fiT3  acres  of  land,  s id 
deed  boinr  la  tod  nd  delivered  about 
forty  years  ago.  '"or  more  than  thirty 
years  they  h?va  bad  T>oaoession  of  only 
about  two  aero  a of  s id  tract,  the  ro- 
nainlnf  three  aerse  having  never  boon 
under  the  possession  or  control  of 
sold  chool  lstriot,  but  under  tho 
possession  and  control  of  other  porties 
who  have  boon  deeding  the  earns  for  tho 
post  thirty  years  or  more.  toes  tho 
property  which  ha  a been  hold  adversely 
for  a period  of  nerro  them  thirty  years 
by  private  parties  belong  to  the  chool 
District  or  to  tho  priv-to  per  tie  s'? 

Doos  adverse  possession  apply  to  and 
run  «gr  inet  public  property? 

Tho  Board  of  Tuetees  of  tho  Cemdon- 
ton  Consolidated  chool  i strict  aet 


Hon*  Morgan  *’•  ' ouldor 


February  16,  1934 


prior  to  the  annual  school  election 
dap  i nr  the  yoyr  193®  and  the  njerabere 
of  the  3onrd  entered  Into  a contract 
with  the  superintar dent  of  school, 
employing  that  person  to  teach  school 
end  superintend  the  school  for  a 
period  of  three  yearn*  Gooden  County 
hes  a population  of  about  13,000 
people  end  the  Town  of  Garadenton  has 
a population  of  ebout  600  people* 

Can  the  ! chool  T^oard  of  such  a chool 
Dlstriot  enploy  a teacher  or  a super- 
intendent of  schools  for  e period 
longer  than  ono  year?  . ould  the  con- 
tract entered  into  be  void  or  not? 
Fublio  sentiment  is  ape.inst  the  super- 
intendent and  we  ell  desire  to  bo  rid 
of  him  if  poesible*  e do  not  believe 
th  t the  eon tract  which  he  influenced 
the  Board  at  that  time  to  raske  with 
hin  is  rood  and  have  every  reason  to 
believe  that  it  is  void,  especially 
in  view  of  the  feet  that  m entire  new 
school  board  has  been  elected  since 
the  aifuiinr  of  the  contract  aid  the 
new  board  does  not  deslro  to  continue 
his  enploymont* 

I would  vory  much  appreciate  your 
opinion  in  this  natter,  ae  the  >chool 
Hoard  Is  «t  e loss  to  know  what  they 
should  do*** 

a 


I. 


lip  title  rating  Upon  ^dvpraa  holding 
can  bo  cro  ..irTihst  tho  lands  of 
tHo  public" gofTool  ftlsfalcT  "‘o’  uiretT  by 
iigre.nt"  in  Fee* 


Hon*  l organ  M#  Moulder 


3- 


Februnry  16,  1934 


eoticn  859,  R.  3.  lie.  1929  provides  ee  follows: 


'’TTothinf  con  to  1 nod  in  any  statute 
of  llnltntion  shall  eactoBd  to  any 
lands  given,  Fronted,  sequestered 
or  «pvropri  :tocl  to  any  public,  pious 
or  ohorl table  use,  or  to  any  lend® 
belonging  to  this  state#* 


0#  J#  2,  p.  224,  paragraph  471  F,  says: 


"'tfhile  title  by  adverse  possession 
cannot  be  aoiuired  to  school  lands 
against  a county  where  the  organic 
or  statutory  law  of  the  state,  or 
both,  eon tain  express  provisions  to 
the  contrary  , * "*•  Cn  thB  other 

hnnd  title  by  adverse  possession 
to  school  lands  cannot  be  acquired 
in  Jurisdictions  whore  lands  approp- 
riated to  a public  or  charitable  use 
cannot  be  so  acquired#'’ 


In  Jte to  ex  rcl#  Public  .iohools  v#  Crumb,  167  Mo#,  1*  o# 
664,  the  eourt  said  in  part  as  follows: 


"It  is  only  necessary  to  udd  that 
the  plaintiff’s  rights  >re  not 
burrod  by  limitation#  ection 
6772,  R.  3.  1889J 


In  the  cose  of  The  31  ty  of  3t#  Louis  v.  rhe  o.  I*©©,  Hy# 
Co.,  114  Mo*  1.  o.  24,  the  court  said  in  p«rt  as  follows: 


Hon*  Morgan  l£«  Moulder 
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"The  force  of  that  statute  ( soot  ion 
6772  R.  3*  1869)  renders  it  unnecessary 
to  remark  upon  ony  of  the  earlier  de- 
cisions on  this  topic*  as  the  law  now 
at  nds  we  entertain  no  doubt  that  in 
respect  of  suoh  property  es  le  here  in 
▼lew,  so  held  by  the  city  for  public 
une  as  n highway,  the  1-  pee  of  time  in 
narertin^  the  public  right  to  possession 
constitutes  no  bar  to  the  presort  ©otion. 

The  faot  that  the  street  h-ms  not  been 
graded,  peivod  or  otherwise  improved  by 
the  city  does  not  effect  the  principle 
assorted*  The  time  when  such  improve- 
ments shall  be  berun  rests  in  the  dis- 
crotlon  of  the  municipal  ruthcrltios, 

;md  the  cir curie tocce  tht;t  they  have  not 
seer,  fit  yet  to  exercise  that  discretion 
does  not  Impair  the  city’s  standing  es 
owner. * 


In  the  cose  of  Teople  ex  rel*  ▼•  Bichette,  94  r.  3., 
71,  the  oourt  said  in  pert  as  follows} 


"A  public  use  may  be  limited  to  the 
inhabitants  of  a small  locality; 
but  the  ties  must  be  in  coranon  end 
on  the  anrno  terms,  however  few  the 
nunber  who  swell  thejaselvas  thereof, 
and  a "public  use’,  whether  for  oil 
men  or  a close,  is  one  not  confined 
to  privileged  persons." 


In  the  ooso  of  Trustees  of  Sslo&onla  bounty  Qrrraoar 
School  v.  s.  Blanche  Font,  86  7t#,  1.  o*  166,  the  court  enid  in 
port  ns  follows: 


Hon*  ' organ  &*  ’Moulder 
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In 

«20l*  • , 1* 


It 

view  of  our 
our  courts. 


"****It  was  held  In  this  ckc®  (84  Yt.  1), 
that  by  statute  the  ta tv to  of  limitations 
cannot  extend  to  lands  given,  granted,  se- 
questered, or  appropriated  to  a public, 
pious,  or  charitable  ueoj  r-nd,  referring 
to  what  was  there  held,  we  hr.ve  e^id  in 
the  fareroirg  opinion,  thet  it  being  estab- 
lished that  tho  land  in  gueation  woe  fronted 
for  s public  use,  the  statute  of  Limitations 
does  not  apply*** 


the  oase  of  Howard  v*  croville  ohocl  District,  28 
o*  ESI,  the  court  said  in  pert  as  follows: 


"In  our  opinion  there  is  no  reason  for 
not  applying  the  sr.ra®  rule  to  property 
which  is  dedicated  or  reserved  to  u pub- 
lic uce  when  the  title  is  hold  by  the 
municipality  es  is  applicable  when  it 
is  held  by  the  state*  The  a- mo  principles 
which  prevent  an  adverse  possession  from 
ripening  into  a title  when  the  title  to 
the  property  belongs  to  the  public  and  is 
h aid  for  public  use  apply  In  the  one  oee# 
os  in  the  other*  It  is  umeterlul  wrhere 
the  title,  that  is  the  record  title,  is 
held,  whether  by  the  state  at  lergo  cr 
by  a county,  or  by  sea®  munieipel  deport- 
ment or  other  official  body*  There  can 
be  no  adverse  holding  of  imoh  lend  whieh 
will  deprive  the  public  of  the  right 
thereto,  or  give  title  to  tho  adverse 
•le inset,  or  create  a title  by  virtue  of 
the  at  tut©  of  limitations* ’ 


is,  therefore,  the  opinion  of  this  department  in 
statutory  low  and  the  construction  of  s^id  law  by 
ns  well  »s  similar  st<  tutes  in  other  Jurisdictions, 
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that  no  title  resting  on  adverse  bolding  oan  '«  cro  .tod  r-g  Inst 
a public  sahool  district  in  o grant  to  then  in  foe,  far  they  hold 
the  s^rae  for  e public  use  within  the  nooning  of  the  law. 


o assigns  that  the  school  district  of  Jomdenton  is  organized 
under  rtiole  IV,  Chapter  67,  R*  3.  Mo.  1929  relating  to  schools. 

action  9327  R.  3.  Mo.  1929  relrtes  to  school  districts 
in  citiop,  towns  and  consolidated  districts  and  provides  as  follows: 


"Th©  povernnent  and  control  of  mioh 
town  or  city  school  dlstriot  slvll  be 
vested  in  a bor.rd  of  eduentlon  of  six  ;ien- 
bers,  who  shall  hold  their  office  far 
three  yenre  and  until  their  successors 
are  duly  eloeted  and  nurllfled  **+n 


section  9328  R.  3.  Mo.  1929  provides: 


"The  qualified  voters  of  the  dlstriot 
shall,  annually,  on  the  first  Tuesday 
of  pril,  oleot  two  directors,  who 
ere  eltisone  of  the  United  ft:  tee  rosi- 
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dent  taxpayers  of  the  district  *** 
who  shell  hold  their  office  for  three 

yeers  ***'' 


ection  9329  !?•  -3.  &o*  1929,  unonp  other  things,  provides: 


"a  majority  of  the  board  shall  con- 
stitute a quorum  for  the  transection 
of  business,  but  no  contract  shell 
be  let,  teanher  employed,  bill  approved 
or  rcerr  nt  ordered  unless  a majority 
of  the  whole  bound  shall  vote  therefor  **" 


e are  assuming  thot  a majority  of  the  bo  rd  voted  for  the 
contract  of  umplcynent  of  tho  school  superintendent* 

act  lor.  9353  R*  3*  Mo*  1929  provides  in  part  as  follows: 


‘’The  board  of  education  of  any  town, 
city  cr  oonaolidf ted  school  district 
shall,  except  as  herein  provided,  per- 
form the  seme  duties  rnd  be  subjeot 
to  V-e  smae  rostrlotlone  and  liabilities 
as  tho  boards  of  other  school  districts 
acting  under  the  general  school  laws  of 
tho  state.’  *n 


Vo  ere  seamin''  thnt  tho  Saradenton  Consolidated  >ohool  is 
s district  of  the  third  ol.nss  os  defined  under  action  9194  R.  3* 

ISO*  1929. 

Under  the  provisions  of  jeotion  9333  (supra),  the  Board 
of  Sdusetlon  of  o town,  city,  or  consolidated  district,  his  tho  some 
power  to  perform  the  same  duties  except  wherein  it  is  otherwise 
©pacifically  provided,  es  the  boards  of  other  school  districts  act- 
ing under  the  school  laws  applicable  to  all  classes  of  sohools* 
Therefore,  wo  must  resort  to  rtlole  8 of  Chapter  57,  Which  embraces 
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the  1 hw  opplicuble  to  nil  olrcsos  of  schools  for  authority  of 
school  boards  of  the  ol&ss  'if  schools  wder  discussion  to  enploy 
teaohsrs  and  super  lr  ton  don  ts  , ee  no  other  provisions  under  arti- 
cle 4 of  said  ehaptor  ore  fou  d,  sat  ootlon  9209  i.  !o . 1929 
provides  specific  lly  the  method  of  enploynent,  end  opplyinf  the 
provisions  of  ootlon  9555  (supra),  wo  find  thnt  seld  section, 

9209,  (supra)  would  tpply  to  the  employing  of  to  chers  and  super- 
intendents of  schools  of  thnt  oless  here  under  discussion.  -action 
9P.09  R*  3,  Uo*  1929  provides  os  follows: 


"The  board  shell  hove  powor,  nt  & 
regular  or  srooial  meeting,  to  con- 
tr  ct  with'  and  an  ploy  legally  quo  Ilf  led 
teachers  for  end  in  the  nans  of  the 
district;"  " The  contract  shall  be 
made  by  order  of  the  board;  shell 
specify  the  nun  her  of  months  the 
school  is  to  be  t u^ht  - nd  the  votes 
per  nonth  to  be  paid;  shall  be  signed 
by  the  teacher  and  the  president  of 
the  board,  end  attested  by  the  clerk 
of  the  district  when  the  to  loher’s 
certifier; to  is  filed  with  sold  clerk, 
who  aholl  return  the  oertl fleets  to 
the  teacher  at  the  expiration  of  the 
term.  The  certifier  to  must  be  in 
force  for  the  full  tine  for  which  the 
cor.trr.ot  ie  Erdo.***" 


low  referring  to  ueetlcn  9201,  n.  ::o.  1929,  we  find 
the  contract  referred  to  nd  provided  for  in  scid  section,  9209, 
(supra)  is  construed  in  srld  section  ns  follows: 


'’The  contract  required  in  the  preceding 
section  shall  be  construed  wider  the 
general  lew  of  contracts,  each  perty 
thereto  being  equally  hound  thereby, 
neither  perty  shall  cun pond  or  dismiss 
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a school  under  said  cor.tr  ct  with- 
out the  consent  of  tho  other  party* 

Tbs  boord  shrll  hero  no  power  to 
di3als3  a tocherj  but  should  the 
te:  ewer’s  oortifio,- te  bo  revoked,  sr.ld 
oontroot  is  thereby  •naulled.  The 
f lth.ful  orecution  of  the  ruloe  end 
ro  *ul-tlons  fumlnhod  by  the  board 
shall  be  considered  as  port  of  sold 
contract;  Jrovidsd,  Sold  rules  t nd 
refill  tiona  are  furnished  to  the 
toucher  by  tho  board  ^hen  the  contract 
is  node. 


In  so  for  es  we  oan  discover,  there  is  no  aoeolflo 
limitation  fixed  by  the  statute  upon  the  tom  or  tine  for  which 
a legally  organised  school  board  may  araploy  a te seher  or  super- 
intendent of  schools,  but  of  course  this  general  rule  would  apply 
to-witj  that  the  tirio  must  not  be  an  unreasonable  ore  under  oli 
the  cirourstnncea* 

e do  not  find  ray  oueo  in  Missouri  whore  the  contract 
has  boen  node  end  f*ust:ir.od  for  r period  in  excess  of  the  school 
torn  for  the  following  ensuing  year  after  the  ns king  of  the  con- 
tract, but  1 do  find  s case  decided  recently  wherein  a cor.mon 
sohool  district  in  Poceabar  node  a con tr  set  to  employ  e teacher 
for  a tern  of  eight  non tbs  borirmlng  the  succeeding  Ufnist.  Tbs 
nenbers  of  the  ohool  Posrd  eaploy inr  this  teoebsr  went  out  of 
of floe  in  the  following  prll  end  the  now  board  employed  another 
teacher  far  the  tom  beginning  in  August  and  notified  the  teacher 
with  whan  the  written  car.tr  ot  hud  been  nade  in  ecenber  that  her 
services  wore  not  needed  and  would  not  be  accepted* 

This  teacher  with  the  *>oe. .ber  contract  wsnt  to  the 
school  house  In  u~uot  and  undertook  to  te&oh  the  school  end  woe 
prevented  frora  doing  ooj  she  then  sued  the  district  upon  the  con- 
tract and  alleged  that  she  had  boon  unrble  to  seoure  other  emplcy*- 
roent,  nd  the  u rrene  Court,  Hwiaion  To*  1,  on  ifeoenber  31,  19Bt, 
sustained  the  oortr  ct  and  affirmed  the  deolslon  of  the  lower 
court,  wheroln  upon  e Jury  trial  she  we  awarded  the  full  mount 
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of  hop  contract  far  tho  eight  non  the  school  t 90.00  j»r  uonth. 

rhe  defendant  s shool  board  set  up,  .^monf?  other  things, 
the. defense  thr  t tbo  school  board  In  Jseenber,  which  went  oi*  of 
office  In  prll  next  ensuing,  had  no  authority  to  make  a contract 
or  to  employ  o teacher  beyond  the  terra  of  the  board,  boo  use  one 
-saber  of  tho  board's  tarn  expired  in  pril  (and  it  sub:  e uently 
developed  the  other  too  resigned),  and  this  was  one  of  the  cueetions 
tho  court  peered  upon,  end  upon  this  question  the  court  in 

Tfito  v.  ohool  .'istrict  No.  11  of  Gentry  bounty, 

85  15.  JSm  (2d)  1020-1021-1022 


said: 


’The  foregoing  statutes  refloat  the 
clear  and  unmistakable  intention  of 
the  Conor  si  esembly,  which  is  the 
lnw-ennctlug  cuthorlty  of  our  eta  to, 
that  the  gov  rtnent  and  oortrol  of  each 
of  the  co  iion  school  districts  in  the 
state  shall  be  vosted  in  c board  of 
directors  ooaposed  of  three  merabars, 
whoso  toms  of  off  loo  nh-11  not  expire 
concurrently,  but  thst  the  terra  of  of- 
fice of  only  one  of  the  throe  raenbe re 
composing  said  board  shell  expire  dur- 
ing on eh  school  year,  thereby  reflect- 
ing tho  intention  of  the  General  Assem- 
bly that  such  governing  board  of  di- 
rectors of  a witson  school  district 
shr 11  be  r continuous  body  or  entity, 
of  which  e raejorlty  of  the  : embers 
conposlng  the  board  oho 11  oontinue  in 
office  during  the  next  succeeding 
school  year*  hi lo  provision  is  nude 
in  the  s ta tutor  for  a ohonge  in  the 
personnel  of  the  membership  of  the 
board  nt  ’i  rectors  by  the  vote  of  the 
qualified  electors  of  the  school  dis- 
trict ax  ea^h  annual  nesting  of  the 
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school  district,  yet  the  intention 
of  the  Legislature  la  ole  rly  ref looted 
in  statutes  that  the  board  of  directors 
of  o cordon  school  district  is  o con- 
tinuous body  or  entity,  and  that  trans- 
actions hod,  ond  contri  cts  made,  with 
the  board,  are  the  transactions  and 
contracts  of  the  board,  as  e continuous 
lefol  entity,  and  not  of  the  Individual 
members. 

eotlon  11137  R.  $.  1919,  provides,  in- 
terclio:  "The  board  shall  hove  power, 
at  a regul  r or  spoelnl  meeting,  to  contract 
with  and  eoploye  lerr.lly  v 11  fled 
ter. oners  for  and  in  the  nana  of  the  dis- 
trict; all  specl'l  oootinp  shnll  bo 
colled  by  the  president  and  each  member 
notified  of  the  time,  pi-  oe,  and  purpose 
of  the  meeting.  The  contract  shell  be 
made  by  order  of  the  bo^rd;  shall  specify 
the  ntriber  of  months  the  school  la  to  Ve 
tmirht  nd  the  woroo  por  month  to  be  peld; 
shall  be  signed  by  the  teacher  and  the 
president  of  the  board,  and  attested  by 
the  clerk  of  the  dlatrlot  when  the  te  .oh- 
er*e  oertifioote  is  filed  with  said  clerk, 
who  shall  return  the  certificate  to  the 
to 'Cher  ot  the  expiration  of  the  torn.  * 

Ths  legislative  gr  nt  of  power  to  the  board 
of  direoto re  of  n school  district  to  er^ 
ploy,  and  to  oontrnct  with,  In  golly  quali- 
fied teachers,  is  made  general  by  the 
sta.tuto.  Io.  express  11  tilt:  tlon  is  mode 
upon  the  grnnt  of  power  by  any  language  of 
the  statute;  nor  is  any  limitation  upon 
the  power  grmted  to  be  re.  sonably  implied 
froe  the  lengur.go  and  context  of  the  stat- 
ute. The  statute  dooo  not  limit,  or  under- 
take to  Unit,  either  exTresaiy  or  impliedly 
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the  period  of  enploynent  of  o teacher 
to  the  slnrle  and  particular  achool 
yerr  In  which  the  contract  of  em- 
ployment Is  node  by  the  school  district 
bonrd  of  directors. 

In  support  of  its  contention  end  in- 
sistence thrt  the  board  of  directors 
of  the  defendant  school  district  hod 
no  lawful  power  of  authority  to  make 
the  eontract  of  employment  with  plain- 
tiff fear  her  serrioes  as  tsr.cher  for 
the  next  onsuicr  school  year,  appellant 
has  placed  relinco  upon  tho  rulinps 
made  in  Loomis  t.  Coleman , 61  Ko.  21, 
Crebb  chool  >ist.  93  tto.  App.  264; 
end  Btorichsad  Independent  chool  dis- 
trict, 107  la.  29,  77  R.  ».  491.  All 
of  the  cited  cases  ere  dearly  distin- 
guishable from  the  case  ut  bar.  The 
Locals  ease,  supra,  involved  the  con- 
struction of  the  iublle  chool  ;.ot  of 
Harsh  19,  1870  (Laws  of  Ho.  1870,  pp. 
186-158).  That  eot  (JSC.  2 Id.  p.  140) 
providod  for  a board  of  directors  for 
each  school  district  in  the  state,  com- 
posed of  three  directors,  all  of  whoa 
were  elaeted  annually,  by  bollot,  by 
the  qualified  voters  of  each  school 
district,  and  *who  shdl  hold  their  of- 
fice for  the  period  of  one  year,  and 
until  their  successors  are  elected  und 
qualified."  Under  eeld  sot,  the  board 
of  directors  of  e school  district  m.s 
not  imide  s continuous  body,  such  os  is 
provided  by  the  present  and  existing 
str tuts-  In  the  Loomis  Caso,  it  ap- 
peared that  the  three  members  of  the 
new  board  of  lire© tors  of  the  school 
district  were  elected  on  turduy  und 
qualified  on  the  next  succeeding  Londey, 
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before  the  contract  of  employment  was 
Bigned  by  rnd  between  the  pl»  intlff , 

Local b , end  the  eld  board  of  directors. 
Honoe,  It  was  properly  ruled  by  this 
court  In  the  olted  ease  thnt  "It  Is 
ole-  r thnt  the  old  directors  were  than 
out  of  office  and  that  their  • euoaod 
action  wne  wholly  ultra  Tiros*"  In 
the  Crabb  ooeo,  supra,  It  woe  contended 
thnt  the  oor.tr  et  of  employment  of 
plaintiff  os  teacher  of  a dlstrlot 
school  was  void  for  uncertainty  and 
Indefinitely  so.  in  thnt  tho  contr  ct 
specif iod  no  time  at  which  plaintiff's 
euplcymont  was  to  begin.  It  was  ruled 
by  the  Kansas  City  Court  of  Appeals  In 
that  oo so  that  the  law  Implies  that 
the  serTloes  of  the  teacher  are  to  be 
rendered  within  tho  ensuing  school 
year  and  that  the  contract  of  onploy- 
raent  w*s  referable  to  the  time  when 
defendant's  board  of  directors  should 
fix  the  beginning  of  the  school  term 
within  the  ensuing  school  year.  The 
power  of  the  boa-d  of  directors  of  the 
defendant  school  district  to  make  tho 
eontr  ct  of  employment  was  cot  involwed 
in  the  olted  ease,  and  wee  not  e question 
or  issue  for  decision  in  that  case.  In 
the  tarkhead  case,  supra,  a contract  of 
employment  whereby  plaintiff  w&s  em- 
ployed os  superintendent  and  teacher  of 
the  schools  of  defond  mt's  school  dls- 
trlot for  the  period  of  flwe  years,  was 
held  to  hawe  been  roc  As  in  wlolatlor.  of 
eert  in  sta  tutes  of  the  State  of  Iowa, 
fey  Implication  were  deemed  to 
fc^lect  the  intention  of  the  Legislature 
of  that  struts  thr  t suoh  contr  cts  of  ea- 
ploymont  shall  bo  limited  in  duration  to 
the  single  and  ensuing  school  year,  as 
determined  by  the  boord  of  directors  of 
the  school  district.  In  ruling  such 
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cr.se,  however,  ths  uprerae  Court  of 
Iowa  said  (77  !?.  v.  loc,  Olt.  46&)j 
"By  section  : 743  of  the  Code,  the 
school  district  is  a body  politic 
f ijd  as  ouch  may  pu«  and  be  sued,  ho 
bo'rd  of  directors  rerroeonts  the 
district  trm  a lerwl  standpoint,  is 
tbs  district.  It  is  a continuous 
body,  The  of fi core  charge  but  the 
cor por  tion  continued  unchanged. 

The  contracts  arc  of  the  cor por  tion, 
and  not  of  the  members  of  the  board 
individually.  It  is  not  essential, 
thon  th^t  contr  cte  be  lialtOvi  to 
the  terms  of  office  of  the  individ- 
uals rs king  up  the  board,*  — citing 
nurerouo  etrthorities  in  support  of 
the  rule  oo  announced. 

The  prevailing  weight  of  judicial 
authority  on  the  subject  is  thus 
nt  tod  in  St  Oyc.  1079  , 1080:  "In 
the  absence  of  a statutory  provision 
Uniting,  either  expressly  or  by  ixsv- 
plio  tion  the  tine  for  which  e con- 
tract for  employment  of  e school 
teacher  a&y  be  made  to  a period  with- 
in the  contracting  school  beard's  or 
officers*  term  of  office,  such  board 
or  officer®  muy  bind  their  successors 
in  office  by  employing  a toucher 
or  superintendent  for  a period  extend- 
ing beyond  their  term  of  office,  or  for 
the  terra  of  school  succeeding  their 
term  of  office,  provided  such  contract 
is  ■&£•  in  good  fftlth,  without  frrud 
co*  collusion  and  for  u ares son® ble 
period  of  ti’aej  and  the  succeeding 
boord  or  officers  cannot  ignore  such 
contract  because  of  tneare  formal  and 
technical  defects,  or  abrogate  it 
without  c v*lid  reason  therefor, 
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The  prove;  llinc  rule  1 a thus 
atf ted  In  24  ft.  op.  L.  579:  "In 
tho  absence  of  on  expressed  or 
Implied  atr  tutcry  limitation  a 
rOhool  board  may  enter  Into  a 
contract  to  onploy  a te  .ohor  or 
any  proper  officer  for  s torn 
extending  beyond  tit  t of  the 
board  Itself,  and  ouch  contract. 

If  made  in  rood  frsith,  and  without 
fr  ud  end  collusion,  hinds  tho 
suoceodinf  boerd.  It  has  even 
been  hold  the  t , under  the  proper 
drounstr.nces  o board  may  con- 
tract for  tho  services  of  en  em- 
ploy o to  oounonoe  at  o time  sub— 

80'  uont  to  tho  end  of  tho  term  of 
one  or  raaro  of  thoir  nunbor  «nd 
Rubse  -uent  to  tho  ro organisation 
of  the  board  os  a whole,  or  even 
subsequent  to  tho  terms  of  tho 
board  as  n -.’hole,  ihe  fr  et  that 
tho  purpose  of  tho  contr  ct  is  to 
forestall  tho  action  of  the  succeed- 
ing board  may  not  of  ltaolf  render 
tho  contract  void,  but  a hiring 
for  an  unusual  tine  Is  strong 
evidence  of  fraud  rcnd  collusion, 
«hich,  if  present,  would  invalidate 
the  contract,  of  course,  any  stat- 
utory implication  that  the  powers 
of  the  board  «ro  limited  to  the 
current  terra  would  in*  lid:  to  con- 
tracts for  a term  extending  be- 
yond thnt  of  the  board*'* 

*♦♦.•*♦**  + .** 

The  prevailing  rule  la  sound  and,  ia 
grounded  upon  pood  sense  and  reason. 
The  contract  of  employment  between 
plaintiff  and  defendant  school  dis- 
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trict.  hop©  In  controversy,  cannot 
bo  hold  to  be  void  or  Illegal,  for 
any  lack  of  power  or  authority  In 
the  then  board  of  directors  of  de- 
fendant school  district  to  nako 
ouch  contract  on  >e  comber  18,  1924. 
The  el<?iit-month  period  of  plo intiff's 
employment  presorlbed  by  said  con- 
tract ooourri nr  within  tho  next  en- 
suing school  year,  cannot  be  well 
a<  ld,  as  a mutter  of  low,  to  be 
such  an  unreasonable  or  unusual 
period  of  employment  as  to  bespeak, 
or  to  Indicate  fratid  in  the  making 
of  tho  contract.  The  trial  court 
rightly  overruled  the  demurrer  to 
plaintiff's  petition,  and  rightly 
refused  the  proeaptory  instruction* 
recusstod  by  defends  nt.  The  eiooinm- 
nonts  of  error  respecting  the  afore- 
said actions  of  the  trial  court  must 
be  denied  ***"• 


Section  11137  H«  s.  of  L'O. , 1919  corresponds  to  and 
appear*  a*  faction  9209  R«  3.  of  o, , 1929.  It  will  be  seen 
from  the  foregoing  opinion  that  the  court  hold*  the  school  dis- 
tricts of  1’lssourl  are  a continuous  body  or  entity  of  which  a 
majority  of  the  -members  composing  the  board  continue  in  office 
during  the  next  ensuing  year.  The  court  olso  holds  that  the 
weight  of  authority  is  In  the  r.bsenee  of  a statutory  provision 
limiting  exnroselv  or  by  implies tlon  the  time  for  which  e con- 
tract for  employment  of  e ecnool  teeher  may  be  made  to  e period 
within  the  contracting  school  board'*  tor®  of  office;  such  board 
or  officers  nay  bind  their  suoceesora  in  office  by  employing  a 
tee oher  or  superintendent  for  a period  extending  beyond  their 
term  of  office  or  for  the  term  of  school  succeeding  their  term 
of  office,  providing  such  contract  is  made  in  good  f>  ith,  without 
fraud  or  collusion  and  for  a reasonable  length  of  tine. 

It  seem*  to  bo  an  established  rule  according  to  our 
court  that  in  tho  absence  of  an  expressed  or  implied  at  tutory 
limitation  © school  board  may  ontor  into  a contract  to  employ  e 
teacher  for  n tors  extending  beyond  th  t of  tho  board  Itself, 
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nd  If  auch  oantruot  is  aade  in  rood  faith  nd  without  fraudu- 
lent oolluslon.  It  binds  the  succeeding  board,  but  ->  hiring  for 
an  unusual  time,  the  courts  hold  is  strong  ewidonee  of  finud  . nd 
oolluslon,  which  if  present,  would  inv  lid-  to  the  contr  act*  Of 
course,  any  at-  tutory  l«p  11  action  that  the  powers  of  tho  bo  rd 
ire  United  to  one  currant  tern  would  ImrallAate  contracts  ex- 
tending beyond  tho  term  of  the  board. 

ocording  to  tho  decisions  « three  year  ernatr  ct  night 
bo  said  by  our  court  as  a natter  of  law  to  be  euoh  an  unreioonable 
or  ummii  1 period  os  to  boRpeak  or  indicate  fr*ud  in  the  nu»!:ln*  of 
the  contr*  ot,  but  I h ▼«  be  m unable  to  find  any  oortruct  for  three 
years  th:  t has  been  so  decl  rod  to  be  lsriil  or  Ills,  »1  in  this 
s t ■ te.  In  the  case  referred  to,  3tnto  v.  school  -i strict,  supro, 
in  tho  course  of  tho  opinion,  the  court  said! 


"The  eight  months  period  of  plaintiff's 
ociployraent  prescribed  by  said  oontr*  ot 
occurring  within  the  noxt  ensuing  school  ye  >r 
c nnot  well  be  »•  id  as  o at. tier  of  law  to 
be  such  an  unreasonable  or  unusucl  period 
of  employment  cs  to  bospe-k  or  indie  te 
fraud  in  the  raking  of  the  contract." 


e boo,  thorefore,  that  this  Missouri  decision  we  h&we 
reforred  to  does  not  decide  the  Identical  question  as  to  whether 
or  not  s throe  year  centre  ct  would  be  such  nn  unroosonable  period 
of  tine  os  to  void  the  contr  ot  or  cron  to  Indio-  te  fr- ud  In  the 
making  of  it. 

In  what  we  howe  b>  id,  of  course,  we  hi  to  assumed  that  no 
foots  surrounding  the  making  of  the  contract  or  in  connection 
therewith  show  any  fraud  or  oolluslon  and  that  the  fraud  or  collusion, 
if  found  st  <11,  would  hawe  to  arise  from  the  nere  fact  of  the  con- 
tract being  cade  for  three  years. 

The  court  in  the  Missouri  decision  referred  to  loos  say, 
howeror,  that  thero  is  nothing  in  tho  Missouri  ot  tutoe  that  im- 
pliedly prohibits  the  members  of  o school  bo  rd  from  cv  king  e con- 
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tp=  ct  in  rood  f-  ith,  without  fr^ud  or  collusion  for  a re&aonnble 
length  of  ti^ia  beyond  the  terra  of  office  of  the  laecubers  of  tho 
board • 


fours  vory  truly. 


?•  ..  B-\RRS3 

..nsist-:  nt  -ttorney  Conor  1 


ROVED: 


'^T  KOJTI+Tftr.^ 

ttorney  General 
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COUNTY  BUDGET:  Classification  of  boarding  prisoners 


/ 


March  3,  1934. 


Hon.  M.2.  Montgomery, 
Prosecuting  Attorney, 
Scott  County , 

Benton,  Missouri. 


Dear  Sir: 


Your  letter  of  January  19  addressed  to  Attorney  General 
MeKittrick  has  been  handed  to  me  for  reply,  same  being  as  follows 

"I  have  Just  received  a copy  of  an  opinion 
from  your  office,  holding  that  boarding 
of  prisoners  cpuld  not  be  classified  under 
Class  1,  2,  3 or  4 under  the  County  Budget 
Law,  but  would  be  olassed  as  a ’contingent 
expense*  undor  Class  5.  In  so  holding.  It 
appears  to  me  that  you  hare  overlooked  a 
number  of  statutory  provisions. 

Sec.  8526  provides  that  the  sheriff  shall 
be  the  county  Jailer,  and  shall  have  charge 
of  the  prisoners.  Secs.  6527,  3426,  3440, 

3443,  3476,  3487,  3716  and  3726  provide  that 
the  sheriff,  as  Jailer,  shall  reoelve  and 
safely  keep  all  prisoners  committed  to  Jail 
by  lawful  authority.  Sees.  8533  and  11794, 
mentioned  in  your  opinion,  provide  that  the 
sheriff  shall  feed  and  maintain  these  pris- 
oners. Sec.  3827  and  3825  and  a number  of 
other  sections  provide  that  this  expense 
shall  be  paid  by  the  county  where  not  recover- 
able against  the  defendant  or  chargeable 
to  the  State. 

By  these  statutory  enaotments  the  Sheriff  is 
specifically  required  to  incur  the  expense  of 
boarding  these  prisoners,  and  it  appears  to 
me  that  this  unquestionably  is  an  expense 
’necessary  for  the  conduct  of  the  office’  of 
sheriff,  within  the  meaning  of  the  provisions 
of  the  Budget  Law,  specifying  items  properly 
chargeable  under  Class  4.  Consequently,  it  is 
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my  idea  that  boarding  of  prisoners, 
chargeable  against  the  county,  should 
be  classified  under  Class  4 rather 
than  under  Class  5." 

We  assume  that  you  refer  to  an  opinion  rendered  by  the 
writer  to  tbe  Honorable  Elbert  L.  Ford,  Prosecuting  Attorney, 
Kennett,  Mo.  wherein  the  expense  of  boarding  prisoners  was  Inter- 
preted as  being  In  Class  5 of  the  new  County  Budget  Law.  At  the 
time  the  opinion  was  rendered  the  statutes  mentioned  In  your  letter 
were  taken  Into  eonsideration. 

It  seems  that  we  are  agreed  that  the  only  two  classes 
of  the  County  Budget  Law  In  which  the  expense  of  boarding  prisoners 
might  be  put  are  classes  4 or  5.  We  oannot,  however,  place  the 
same  construction  on  the  phrase  "necessary  for  the  conduct  of  the 
office"  as  you  do  In  so  far  as  it  relates  to  a sheriff.  It  is  our 
opinion  that  the  Budget  Law  refers  to  the  Items  which  are  to  be 
included  in  the  phrase  "necessary  for  the  e mduc t of  the  office". 

We  do  not  believe  that  it  is  comprehensive  enough  to  include  the 
expense  of  boarding  prisoners. 

Further,  under  our  definition  of  "contingent  expense" 
and  "emergency  expense",  as  contained  In  the  opinion,  which  you 
seem  to  be  familiar  with,  we  are  unable  to  classify  the  hoarding 
of  prisoners  other  than  under  these  two  terms.  Neither  can  we 
eomprehend  how  a county  court  could  determine  the  amount  to  set 
aside  for  the  boarding  of  prisoners.  The  amount  would  be  variable; 
a sheriff  may  have  two  prisoners  or  he  may  have  fifty  during  the 
course  of  the  year,  and  he  should  have  the  right  to  look  to  the 
county  for  the  cost  of  boarding  them. 

We  appreciate  your  interest  In  the  matter  and  want  you 
to  feel  at  liberty  to  write  us  any  time  when  an  opinion  from  this 
department  does  not  meet  with  your  approval,  as  we  are  always 
open  to  suggestions. 


Respectfully  submitted. 


0LLIV2R  W.  NOLTO, 
Assistant  Attorney  General 


Ai  PROVED: 


ndr  tiOi.iTTRiCK, 

Attorney  General 
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HANKS  & BANKING:  Restricted  deposits, permitted  to  be  with- 

drawn  under  Commissioner  of  Finance’s  regulations, 
not  preferred  claim  in  event  bank  closes. 


d\ 


March  26,  1954. 


Hon.  0.  H.  uloberly 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


Dear  Mr.  soberly: 


Tour  letter  of  March  5th  received,  requesting  an 
opinion  on  a question  submitted  by  Mr.  Chas.  I.  Dickey, 
whose  letter  is  as  follows: 

"In  re:  Liquidation  ^ussn  City  Bank 

You  will  remember  that  on  our  recent 
visit  to  Jefferson  City  Richard 
Johnson,  Liquidator  of  the  above  bank, 
and  I took  up  with  you  the  matter  of 
the  status  of  deposits  made  in  said 
bank  prior  to  the  moratorium  and  not 
withdrawn  after  the  bank  was  placed 
on  a restricted  basis.  You  asked  us 
to  advise  you  what  instructions  had 
been  given  the  bank  by  your  department 
at  the  time  it  was  allowed  to  open. 

We  herewith  comply  with  your  request. 

in  a letter  of  March  15,  1955,  address- 
ed to  the  Hueen  City  Bank,  in  Paragraph 
1,  you  instruct  as  follows: 

'1.  Depositors,  including  demand, 
savings  and  time,  may  for  a period 
of  six  months,  beginning  with  the 
date  of  opening,  withdraw  not  to 
exceed  five  percent  of  their  depos- 
its as  at  the  close  of  business 
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Mareh  3,  1933,  provided  that, 
if  conditions  Justify,  addition- 
al withdrawals  way  be  permitted 
upon  prior  written  consent  from 
the  Commies loner  of  Finance.  In 
the  ease  of  time  deposits,  not 
exceeding  five  percent  may  be 
paid  upon  maturity  but  not  before 
maturity  if  maturity  comes  with- 
in the  six  months'  period  mentioned 
above.  lo  time  deposits  are  to  be 
paid  before  maturity  and  the  balance 
of  ninety-five  percent  may  be  renew- 
ed on  the  basis  as  heretofore,  but, 
if  the  holders  of  time  deposits  do 
not  wish  to  renew,  they  nay  deposit 
same  as  demand  deposits,  without 
interest,  subject  to  restrictions 
for  withdrawals  as  provided  above.' 

Again  in  said  letter,  in  Paragraph  8,  you 

advise  as  follows i 

'These  restrictions  and  regulations 
are  made  in  accordance  with  the 
provisions  of  senate  Bill  lo.  293, 
of  the  General  Assembly  of  the 
State  of  Missouri  of  1933.  Penal- 
ties provided  in  said  Bill  shall 
apply  if  any  of  the  regulations  or 
requirements  therein  set  out  are 
violated.' 

The  facts,  as  we  understand  them,  are  as 
follows  s 

The  *ueen  City  Bank  was  closed,  under  the 
General  Moratorium,  March  3,  1955.  At 
that  time  there  were,  of  course,  a number 
of  deposits,  demand,  savings  and  time 
deposits.  On  Mareh  15,  1935  you  allowed 
the  bank  to  open  under  certain  restrictions, 
one  of  which  was  that  depositors,  'includ- 
ing demand,  savings  and  time,  may,  for  a 
period  of  six  months,  beginning  with  the 
date  of  opening,  withdraw  not  to  exceed 
five  percent  of  their  deposits  as  at  the 
close  of  business  Mareh  3,  1933.' 
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The  bunk  operated  under  these  restric- 
tions until  January  £9,  1934.  when  the 
directors  turned  the  bank  over  to  you 
for  liquidation.  Luring  that  tine  some 
of  the  depositors  had  withdrawn  their 
five  percent,  as  permitted  to  do  so 
under  your  restricting,  ''there  had  not 
done  so.  The  question  confronting  us 
is  whether  or  not  the  depositors  who 
did  not  draw  out  their  five  percent  have 
the  right  to  do  so  now.  that  is.  whether 
a trust  fund  was  established  of  five  per- 
cent of  the  deposits,  which,  in  any  event, 
should  be  paid  to  the  respective  depositors, 
or  whether,  when  the  bank  was  finally 
closed,  all  the  old  deposits  made  prior  to 
the  moratorium  became  assets  of  the  bank 
to  be  equally  divided  among  all  creditors 
and  depositors. 

This  question  has  been  discussed  to  a con- 
siderable extent  ajkmg  several  lawyers  here 
in  Springfield,  and  their  opinion  is.  as 
1 get  it.  that  there  was  no  trust  fund 
created,  and  that  the  depositors  who  either 
neglected  to  withdraw  their  five  percent 
or  who  thought  best  not  to  withdraw  their 
five  percent,  lost  their  right  to  do  so  when 
the  bank  was  finally  closed. 

This  opinion  is  based  on  the  fact  that  the 
bank  was  operated,  and  the  restricting  order 
was  made  under  S.  B.  295  (Laws  of  Missouri 
1933.  Page  402).  in  which  bill  the  Co^is- 
sioner  of  Finance  is  given  'authority  to 
restriot  and  to  regulate  the  right  of  any 
bank  *•>*****#  to  withdraw  assets,  pay  checks 
or  other  orders  drawn  against  deposits,  for 
such  time,  to  such  extent  and  in  such 
manner,  as  shall  to  him  *****  appear  neces- 
sary for  the  protection  of  the  depositors 
and  other  creditors.' 
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No  place  In  the  bill  does  It  appear 
that  a traat  fund  is  established,  nor 
that  depositors  eho  fail  to  withdraw 
their  deposits.  In  accordance  with  the 
regulations  and  restrictions,  shall 
have  any  special  interest  In  the  deposits. 

We  call  your  attention  to  C.  S.  H.  B.  91 
(daws  of  Missouri  1933,  Pago  404),  which 
deals  with  the  closing  of  banks.  This 
bill  authorises  a bank,  when  unusual  with- 
drawals are  made  to  suspend  payment  of 
checks  of  depositors  and  any  and  all  with- 
drawals of  assets  of  said  bank  for  a 
period  of  6 banking  days,  and  authorises 
the  Finance  Commissioner  thereafter  to 
take  charge  of  the  bank  and  supervise  the 
receipt  of  deposits  and  payment  of  oheeks 
and  withdrawals  for  a period  of  sixty 
days  thereafter. 

Section  2 of  said  bill  provides  that  the  Finance 
Co!rjBissioner  shall  have  the  power  to  limit 
'upon  a basis  of  equality'  all  withdrawals  of 
deposits  or  assets.  Section  3 of  said  bill  says 
that  'All  depositors  and  creditors  of  the  saae 
class  shall  be  treated  alike.'  Section  6 of 
said  bill  provides  that  'deposits  may  be 
received  *****  as  special  deposits  or  trust 
funds, ' and  that  no  part  of  the  funds  deposit- 
ed during  said  period  of  60  days  shall  be  an 
asset  of  such  bank. ' 

The  very  fact  that  under  S.  B.  295,  the  bill 
controlling  the  situation  of  the  ^ueen  City 
Bank,  no  mention  is  made  of  trust  funds,  or 
that  the  deposits  shall  be  special  deposits 
and  not  assets  of  the  bank,  whereas  in  C.  S. 

H.  B.  91  those  terms  are  expressly  used, 
leads  lawyers  to  give  the  statutes  this  inter- 
pretation, and  leads  us  to  believe  that  in 
the  present  case  the  deposits  made  prior  to 
the  moratorium,  and  not  withdrawn,  do  not 
constitute  a trust  fund,  and  no  part  of  them 
constitute  a trust  fund,  and  even  the  five 
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percent  not  withdrawn  docs  not  consti- 
tute a trust  fund. 

Your  instruction  in  your  letter  of 
Mareh  13,  statin^  that  the  de  osltors 
•may,  for  a period  of  six  months  *** 
withdraw  not  to  exceed  five  percent 
of  their  deposits, ' leads  to  the  same 
conclusion. 

A number  of  the  deposits  are  for  very 
small  amounts.  The  fire  percent  of 
these  warlous  deposits  would,  in  zany 
cases,  amount  to  only  a few  cents,  and 
would  entail  a great  deal  more  work  on 
the  part  of  the  liquidator. 

Mr.  Johnson,  of  course,  is  anxious  to 
comply  with  all  your  instructions  and 
wishes.  He  has,  therefore,  asked  me 
to  write  you  this  letter. 

#111  you  please  give  us  the  benefit  of 
your  advice  in  this  matter?  It  may  be 
that  you  have  already  obtained  an  opin- 
ion from  the  Attorney  General  or  from 
some  other  legal  source.  It  may  be  that 
you  do  not  care  to  do  so,  but  have  al- 
ready convinced  yourself  of  the  law 
pertaining  to  the  matter.” 


The  question  submitted  in  Mr.  Dickey's  letter  is, 
whether  or  not  persona  having  deposits  in  restricted  banka, 
closed  under  the  banking  moratorium  of  March  3,  1933,  and 
reopened  as  a restricted  bank  whereby  depositors  were  per- 
mitted, under  regulations  governing  banks  under  restrictions 
issued  by  the  Commissioner  of  Finance,  to  withdraw  five  percent  of 
their  deposits,  and  failed  to  do  so  before  the  bank  was  placed 
in  the  hands  of  the  Commissioner  of  Finance  for  liquidation, 
are  entitled  to  have  said  five  per  cent,  so  authorised  to  oe 
withdrawn,  treated  as  a trust  fund  and  thereby  entitled  to  a 
preference. 
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Under  the  authority  of  the  Lava  of  1933,  page  402 
(Senate  Bill  Ho.  293),  the  Governor  of  the  3tate  of  Missouri, 
or  the  Commissioner  of  Flnanee,  with  the  approval  of  the 
Governor : 


"are  hereby  authorised  and  empowered 
whenever  in  his  or  their  Judgment  the 
circumstances  warrant  the  regulation, 
promotion  and  preservation  of  the 
publie  health,  welfare  and  property 
rights  of  the  people  of  the  State  of 
Missouri,  in  addition  to  all  other 
powers  vested  in  them  by  any  law,  te 
restrict  and  to  regulate  the  right  of 
any  of  the  banks  or  trust  companies 
or  other  institutions  doing  a banking 
business  in  the  State  of  Missouri,  te 
withdraw  assets  or  to  pay  checks  or 
other  orders  drawn  upon  or  against  de- 
posits for  such  time,  to  such  extent 
and  in  such  manner  as  sSall  to  him  or 
them  appear  necessary  Tor  'the  protection 
of  Jepoaltors  and  otner  creditors; " 


The  fact  that  the  Commissioner  of  Finance,  under  the 
authority  of  the  Laws  of  1933,  supra,  and  the  regulations 
issued  thereunder  by  the  Commissioner  of  finance,  permitted 
the  depositors  to  withdraw  five  percent  of  their  respective 
deposits  while  the  bank  was  under  restrictions,  and  the  de- 
positor failed  to  exercise  that  privilege  before  the  bank  went 
into  liquidation,  does  not  thereby  change  the  character  of 
that  portion  of  the  original  deposit,  to-wlt,  the  five  per  cent, 
and  make  it  a trust  fund,  thereby  becoming  a preferred  elala. 
There  is  no  place  in  the  act  above  or  the  rgulations  Issued 
thereunder  which  designate  said  five  per  cent  as  a trust  fund, 
or  that,  in  the  event  it  is  not  withdrawn,  it  thereby  becomes 
a special  deposit  and  entitled  to  preference.  The  depositor, 
failing  to  exercise  his  privilege  of  withdrawal  before  the  bank 
is  placed  in  the  hands  of  the  Commissioner  of  Finance  for 
purpose  of  liquidation,  thereby  waives  his  right  to  withdraw 
the  five  per  cent,  or  any  part  thereof,  and  thereby  becomes  a 
common  depositor  as  to  that  amount,  together  with  the  balance 
of  his  deposit,  nowever,  if  the  original  deposit  as  made  was 
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entitled  to  a preference,  the  feet  that  the  depositor  did 
not  withdrew  the  flee  per  cent,  or  any  pert  thereof,  while 
the  bank  was  under  restrictions,  did  not  change  the  status 
of  the  original  deposit  and  he  did  not  thereby  lose  his 
right  of  preference. 


It  is,  therefore,  our  opinion  that  the  depositor 
who  has  not  withdrawn  his  five  per  cent,  or  any  part  thereof, 
before  the  bank  passes  into  the  hands  of  the  Commissioner  of 
Finance  to  be  liquidated,  is  not  entitled  to  a preferred 
claim  as  to  any  part  of  said  fire  per  cent. 


Very  truly  yours. 


COVELL  R.  HEWITT 
Assistant  Attorney •General. 


A P ‘‘ROVED  I 


WTRTraro — 

At  tomey  •General . 
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PUBLIC  ADMINISTRATOR  • Appointment  by  the  Governor  to  fill 

veesnoy  is  to  bo  filled  et  the  first 
general  election  bold  after  such  appoint* 


April  2,  1954 

+-1 


Honorable  R#  A*  Vooaeyhai 
Public  Administrator 


Carthago,  Missouri 


Dear  Sir# 


Tour  request  of  Kerch  29,  1954  for  an  opinion 
ae  to  the  duration  of  a person  appointed  ublio  Admlnla* 
tretor  ugust  22,  1955,  under  an  appointment  made  by  the 
Governor  of  Via  sour  1,  baa  been  r ecelved# 

An  examination  of  the  Cone tl tut Ion  of  Missouri 
et  onoe  reveals  that  the  Publle  Administrator  la  a statu* 
tory  office,  aa  distinguished  from  "constitutional  office*# 
It  nee  created  by  aa  set  of  the  Legislature  under  end  by 
virtue  of  the  authority  of  ’action  14,  Article  XT  of  the 
Missouri  Constitution,  which  provides  es  follows i 

"Except  ae  otherwise  directed  by  this 
Constitution,  the  Ganorsl  Assembly  shall 
provide  for  the  election  or  appolntnent 
of  such  other  county,  township  end  am* 
nlelpal  officers  me  public  convenience 
nay  require)  and  their  terns  of  office 
end  duties  shall  bo  prescribed  by  law) 
but  no  torn  of  office  shall  exceed  four 
years#" 


Section  296  R#  S«  Mo#  1929  provides  that  a Publle 
Adatni  a tretor  shall  be  elested  in  every  oownty  In  this 
state  in  the  year  1880  and  every  four  years  thereafter# 

This  statute  pieces  the  regular  el  set  Ion  of  Nubile  Admin* 
la tretor  la  the  presidential  alee t loo  years# 

A vacancy  has  occurred  In  tbs  of  flee  of  F'ubllo 
Administrator  of  Jasper  County,  and  was  filled  by  appoint* 
neat  of  the  Governor  under  Artlole  T,  Section  11  of  the  Ml a- 
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aourl  Constitution,  «ad  by  the  provitlom  of  Section  10216 
R.  3,  lo«  10S9,  Alcb  1b  port  provide*  oo  follows i 


”l»amr  any  vacancy,  caused  la  nny 

•boll  oeets*  or  •xlat  In  any  • tote  "or 
oounty  offloo  originally  f 11  lad  by 
•lactlon  by  the  people,  * lueh  vacancy 
■boll  be  flllod^by  appointment  the 

•boll,  a’oontlnue  in  auoh  of  floe  mill 
the  first  Monday  in  January  next  fol- 
lowing the  first  •netting  goaerol  election  • 
ot  which  sold  general  election  o person 
•boll  be  e lee ted  to  fill  tha  ttnexplred 
portion  of  auoh  tern,  or  far  the  ensuing 
regular  term,  as  the  ease  nay  be,  ee  * 


la  eons  truing  tbs  above  statute,  we  oust  bear  la 
■dad  that  "tha  prims  effort  of  oil  Judicial  interpretation 
is  to  a aoer tain  ehot  the  legislature  really  Intended  In  uelng 
the  pertleular  language”*-  state  ex  rel,  v*  Insurance  Company, 
224  Mo,  84,  1*  Cm  Oft*  This  rule  of  law  prevails  as  to  tbs 
deration  of  an  appointment  to  fill  s constitutional  offloo,  - 
State  ox,  inf,  v,  Dobbo,  182  Mo,  869  (1904) 9 state  ox  rol,  v. 
Roe  Ob,  269  Mo,  200  (1912), 


With  reference  to  o county  afflo%a  person  appointed 
to  fill  o vacancy,  holds  until  the  time  fixed  for  the  termina- 
tion of  auoh  appointment,  and  the  statute  which  provides  that 
the  appointment  of  the  oounty  officer  shell  continue  until  the 
first  *'ondsy  In  J-nusry  following  the  general  election,  is 
valid  end  eonatl tutlonal.  State  ex  Inf,  v.  Herring,  208  Mo, 
708  (1907). 


It  la,  therefore,  the  opinion  of  this  offloo  that 
your  appointment  as  Fublle  Administrator  of  Jasper  County  for 
e term  ending  tbs  first  Monday  in  January,  1986,  la  limited 
to  tha  t time,  and  la  fully  oovared  by  the  provisions  of  Section 


#8  • Honorabl* 
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10216  R.  S.  Bo*  1920,  find  that  the  Publlo  Administrator  of 

T*8*  *•  elected  fit  the  coming  g«wsl  election 
for  the  remaining  Wo  years  of  the  maxpired  term. 


Respectfully  submitted. 


PRASKLIK  E*  R SAGAS 

Assistant  Attorney  General 


APTftcrrET , 


Attorney  General 


PSJtfPE 


ELECTIONS:  Absentee  ballots  may  be  voted  in  a special  election 

to  be  held  May  15;  persons  who  will  be  out  of  the 
Stats  of  Missouri  may  vote  absentee  ballots  pro- 
viding they  are  marked  before  officers  who  are 
authorized  to  administer  oaths  in  the  State  of 
Missouri. 


Honorable  id.  Morris 
Clerk  of  County  Court 
Grundy  County 
Trenton,  Missouri 


4~-n 

April  10, 


rear  .r.  morris: 


This  is  to  acknowledge  your  request  for  an 
opinion  on  the  following  questions: 

1,  *iay  absentee  ballots  be  voted 
in  the  special  bond  eleetion  to  be 
held  May  15,  1934? 

2.  Is  a voter  who  will  be  absent 
from  the  State  of  Missouri  on  elec- 
tion day  entitled  to  vote  an  absen- 
tee ballot? 


Laws  of  Missouri  1933-34  extra  session,  page 
174,  provides  for  the  following: 

MA t the  general  election  to  be  held 
on  the  Tuesday  next  following  the 
first  Monday  in  Sovember,  1934,  or  at 
a special  election  to  be  called  by  the 
Governor,  In  his  discretion,  prior  to 
such  general  election,  there  shall  be 
submitted  to  the  electors  of  tills  fctate, 
for  their  approval  or  rejection,  an 
amendment  to  the  Constitution  of  the 
ftate  of  Missouri,  adding  to  Article 
IV  thereof,  between  Section  44c  and 
Section  45,  a new  section  to  be  known 
as  section  44a,  to  read  as  follows:  R 

This  was  a Joint  and  concurrent  Kesolutlon,the 
purpose  of  rame  being  to  vote  a Cons tl tut lonal  amendment  of 
10,000,000.00  In  bonds.  The  Governor  by  a proclamation  has 
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set  ..ay  15,  1934  as  tho  date  for  said  election* 


I* 

in  1933  the  Legislature  at  regular  boss Ion  re- 
pealed and  amended  the  law  regarding  the  eastin  of  absentee 
ballots*  ietws  of  1933,  page  Slo-225  Inclusive,  provides  the 
method  lor  casting  ballots  by  persons  absent  from  the  county 
In  which  they  are  duly  qualified  voters,  and  Section  1 provides 
the  followings 


"That  f oot  Ions  10181, 10182, 10183, 
10164,10185,10186,10187  and  10188, 
of  Chapter  61,  Revised  Statutes  of 
^lssourl,1929,relatlng  to  'elections,' 
be,  and  the  same  are  hereby  repealed 
and  twelve  new  sections  relating  to 
the  same  subject  are  hereby  enacted  in 
lieu  thereof,  to  be  known  as  Saetlons 
10181,10182,10183,10184,10185,10186, 
10187 *10188, 10188a, 10188b, 10188c  and 
101b8a,  and  to  read  as  follows I " 


beet  Ion  10181  of  tho  above  Act  roads* 

"day  person  being  a duly  qualified 
eleetor  of  the  State  of  .Missouri,  who 
expects  In  the  courso  of  his  business 
or  duties  to  be  absent  from  tho  county 
in  which  he  is  a qualified  elsotor  on 
the  day  of  holding  any  speeial,general 
or  primary  election  at  which  any  presi- 
dential preference  is  Indicated  or  any 
candidates  are  chosen  or  elected,  for 
any  congressional,  state,  dlstriot, 
county,  town,  city,  village,  precinct 
or  judlolal  offices  or  at  which  ques- 
tions of  public  policy  are  submitted, 
may  vote  at  such  election  as  herein- 
after provided* M 


It  will  be  noted  that  ths  above  section  provides 
that  In  order  for  one  to  vote  an  absentee  ballot  that 

1*  He  must  be  a qualified  elector  of  the  State 

of  Missouri, 

2*  Absent  from  the  county  on  the  day  of  holding 
the  election,  and 
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5.  That  it  nuat  be  a special,  general  or  pri- 
mary election. 


As  stated  abore  this  is  a special  election  called 
by  the  bovernor,  the  purpose  of  it  being  to  bond  the  State  of 
Missouri  for  #10,000, 000,00  by  Constitutional  amendment. 

Section  10181  aaye  the  following! 

"**  or  at  which  questions  of  public 
policy  are  submitted,  ******" 


fa's  hold  that  the  Action  to  be  held  on  May  15 
will  be  a special  election  and  is  one  at  which  questions  of 
public  policy  are  submitted,  namely,  that  of  bonding  the  State. 

In  answer  to  your  first  question  it  Is  our 
opinion  that  absentee  ballots  may  be  voted  in  the  special  bond 
election  to  be  held  May  lb,  1934. 


II. 


Section  10182  Laws  Missouri  1953,  provides  the 

following! 

"Any  elector  as  defined  in  the  fore- 
going section  expecting  to  be  absent 
from  the  county  of  his  residence  on 
the  day  of  such  election  may, not  more 
than  thirty  nor  loss  than  five  days 
prior  to  the  date  of  such  election, 
make  application  In  person,  to  the 
county  clerk  or,  where  existing,  to 
the  board  or  election  commissioners, 
or  other  officer  or  of  fleers  char:-  d 
with  the  duty  of  furnishing  ballots 
for  such  election  in  hie  voting 
precinct,  for  an  official  ballot  for 
said  precinct  to  be  voted  at  such 
election." 


faction  10183  provides  a form  of  affidavit  to 
be  signed  ty  the  applicant.  It  will  be  noted  that  tha  votar 

makes  oath  that  he  Is  entitled  to  vote  and  will  be  absent  frost 
hie  county.  bald  section  further  provides  that  the  officials 
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charged  vlth  the  duty  of  furnishing  auch  ballots  shall  send 
then  by  registered  mall,  postage  prepaid,  or  deliver  in  per- 
son an  official  ballot  or  ballots  if  more  than  one  are  to  be 
used  and  voted  at  the  election.  tfe  thus  summarize  the  above 
provisions 


1.  That  a person  must  be  a qualified  elector 
of  the  State  of  Missouri, 

2.  rhat  he  must  be  absent  on  election  day 
from  the  county  in  which  he  Is  qualified  to  vote, 

5.  That  not  more  than  thirty  nor  less  than 
five  days  prior  to  the  date  of  such  election  he  must,  in 
person,  apply  to  the  county  clerk  or  officer  whose  duty  It 
Is  to  furnish  ballots  for  such  election  In  his  voting  pre- 
cinct for  an  official  ballot, 

4.  That  he  must  make  an  affidavit  that  he 
will  among  other  things,  be  absent  from  the  county  on  the 
day  the  election  Is  held, 

5.  The  election  official#  after  the  ballots 
have  been  printed  must  send  same  by  registered  mall  to  those 

applying  and  not  possessing  them. 

Section  lul84  of  the  same  Act  provides  that  the 
voter  muat  take  his  absentee  ballot  before  some  person  autho- 
rised to  administer  oaths  in  the  State  of  MJeaourl  and  there 
swear  to  be  true  the  facts  stated  therein,  among  other  things 
being  that  he  is  entitled  to  vote  and  that  he  will  be  absent 
from  his  county  of  residence  on  tho  date  of  said  el  action, and 
further , 

"I  further  swear  that  1 marked  the 
inclosed  ballot  in  secret,  and  that 
I have  not  voted  and  will  not  vote 
elsewhere,  or  otherwise  than  by  this 
ballot  at  this  election." 


The  officer  that  administers  the  oath  likewise 
certifies  to  the  above  facts,  namely,  that  the  voter  exhibited 
the  ballot  unmarked  end  then  in  his  presence  but  not  in  such 
manner  that  he  could  see  how  such  person  voted,  end  that  the 
bsdlot  was  marked  and  sealed  in  the  envelope. 
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section  10185  of  the  same  Act  provides  In  part 

the  following i 

"*  * * and  the  envelope  shall  be  by 
auch  voter  sent  by  ma ' 1 , postage  pre- 
paid, to  the  officer  issuing  the  ballot, 
or,  if  rore  convenient.  It  may  be  deli- 
vered In  person  and  such  official  issue 
his  written  receipt  therefor,  but  in 
any  event  it  must  be  returned  into  the 
hands  of  the  Issuing  official  not  later 
than  6 o'clock  p.  ouof  the  next  succeed- 
ing the  day  of  such  election.  ” 


Section  10186  provides  in  part  as  follows! 

"provided,  however,  that  no  ballot 
shall  be  counted  by  said  judges  which 
has  not  laen  received  and  filed  by 
the  issuing  official  or  officials 
within  the  tine  by  this  act  required." 


Seotlon  10188b  provides  in  pe rt  as  follows! 

"whenever  It  shall  be  made  to  appear 
by  due  proof  that  any  absent  voter,  who 
has  returned  his  vote  as  provided  in 
this  act,  has  died  prior  to  the  opening 
of  the  polls  on  the  date  of  the  election, 
then  the  ballot  of  such  deceased  person 
shall  be  rejected  by  the  judges  appointed 
to  open,  count  and  determine  he  votes 
of  absent  voters,  but  he  casting  of  the 
ballot  of  a deceased  voter  shall  not  oper- 
ate of  itself  to  invalidate  the  election." 


from  the  above  it  is  seen  that  in  order  for  on# 
to  vote  hie  absentee  ballot  that  he  must  have  obtained  the 
ballot)  that  he  must  have  appeared  before  some  officer  autho- 
rised to  administer  oaths  in  the  Stats  of  Missouri)  that  one 
might  have  his  ballot  marked  before  the  day  of  election)  how- 
ever, if  one  marks  hie  ballot  before  the  day  of  election  he 
must  make  an  affidavit  that  he  will  not  be  in  the  county 
where  he  le  entitled  to  vote  on  that  day)  thus  he  would  be 
swearing  to  a fact  he  knew  would  exist,  otherwise  he  would  be 
violating  Section  10188c  which  provides  a penalty  for  making 
false  affidavits. 
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oeotion  lOlobb,  supra,  baa re  out  tha  contention 
one  does  not  have  to  mark  the  ballot  on  the  day  of  the  elec* 
tlon  but  say  do  so  beforehand j also  the  fact  that  It  must  be 
In  tha  hands  of  tha  laaulng  official  not  later  than  six  o'clock 
of  tha  day  next  succeedln  the  election. 

Therefore  It  Is  our  opinion  that  one  could  mark 
his  ballot  before  tha  day  of  alee  tlon  and  be  out  of  the  State  on 
election  day  yet  his  vote  could  be  counted.  however.  In 
order  to  nark  the  absentee  ballot  the  person  oust  mark  sane 
before  an  officer  authorised  to  administer  oaths  In  this  state. 
Thus  every  ballot  that  Is  voted  Is  In  truth  and  In  fact  voted 
while  the  person  Is  in  tha  Stats  of  Missouri,  y 

Section  lOltibd  provides! 

"This  act  shall  be  deemed  to  provide 
a method  of  voting  by  voters  absent 
from  their  county  on  the  day  of  aloe* 
tlon  and  Is  In  addition  to  the  method 
now  provided  by  statute  In  casaa  where 
tha  voter  Is  present  In  tha  county 
where  such  voter  resides  on  the  day  of 
such  election  and  to  such  extant  la 
amendatory  of  and  supplemental  to 
existing  statutes,  not  herein  expressly 
repealed." 


Yours  very  truly. 


James  L.  Horn  hostel 
Assistant  Attorney  General, 


APPROV  J>* 


mnm rmzz — 

Attorney  General. 
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BANn.S~cc  BANK'-NG; 


Claims  of  United  States  have  preference  over  other 
claims  against  failed  banks. 


.b 

ay  15,  1934. 


Hon.  0.  H.  :oberly 
Commissioner  of  Finance 
Jefferson  City,  ii  sso  ri 


/ 


ear*  Mr.  Mcberlys 


This  Department  acknowledges  receipt  of  you r letter 
of  ay  11th,  1934,  with  request  for  an  opinion;  which  letter 
is  as  follows: 

"According  to  section  3466,  h.  S.  of  the 
United  States,  the  Government  holds 
that  its  claims  against  closed  state 
oanks  and  trust  companies  are  entitled 
to'  preference  over  all  other  preferred 
claims  and  should  be  paid  first.  e 
would  appreciate  your  ruling  on  this 
matter. " 


In  addition  to  the  letter  of  request  we  note  from 
the  correspondence  accompanying  said  request  that  the  United 
States  of  America,  through  its  agents,  is  demanding  of  your 
Special  Deputy  Commissioner  of  ’inance  in  charge  of  the  affairs 
of  the  Bank  of  liberal,  the  sun  of  v 645.02,  postal  f nds,  and 
A 197 .17 , funds  of  the  ecretar^  of  .griculture,  of  the  heed 
Doan  epartment,  which  had  been  deposited  in  the  aoove  bank 
before  it  closed  its  doors. 


The  question  asked  by  you  is:  hether  the  United 

States  of  unerlca  has  a preference  claim  superior  to  other  pre- 
ferred claims  allowed  against  the  failed  bank  in  question. 
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R . S«  section  3466,  U . S*  Compiled  statutes  6372, 
Section  191 , 31  USCa,  provides  as  follows: 

"ittienever  any  person  Indebted  to  the 
United  states  Is  Insolvent,  or  when- 
ever the  estate  of  any  deceased  aebtor. 

In  the  hands  of  the  executors  or  admin- 
istrators, is  Insufficient  to  pay  all 
the  debts  due  from  the  deceased,  the 
debts  due  to  the  ini ted  States  shall  be 
first  satisfied)  and  the  priority  estab- 
lished shall  extend  as  well  to  cases  in 
which  a debtor,  not  having  sufficient 
property  to  pay  all  his  debts,  makes  a 
voluntary  assignment  thereof,  or  in 
which  the  estate  an.*,  effects  of  an  abscond- 
ing, concealed,  or  absent  debtor  are 
attached  by  process  of  law,  as  to  cases  in 
which  an  act  of  bankruptcy  is  committed. " 


aid  H.  b.  section  3467,  !».  6.  Compiled  statutes  6373, 
Section  192,  31  USCA,  provides  as  follows: 

"I-. very  executor,  administrator,  or  assignee, 
or  other  person,  who  pays  any  debt  due  by 
the  person  or  estate  from  wh  in  or  for  which 
he  acts,  before  he  satisfies  and  pays  the 
deots  due  to  the  United  btates  from  such 
person  or  estate,  shall  become  answerable 
in  his  own  person  and  estate  for  the  debts 
so  due  to  the  ml  ted  States,  or  for  so  ouch 
thereof  as  may  remain  due  and  unpaid. " 


in  order  to  give  the  priority  specified  in  the  above 
statute  there  must  be  a showing  of  insolvency  of  the  debtor, 
and  the  fact  that  the  bank  wus  adjudged  insolvent  and  taken 
over  by  the  Commissioner  of  Finance  of  the  btate  of  Missouri 
for  the  purposes  of  liquidation  is  sufficient  showing  of  sueh 
insolvency. 


Hon.  u.  H.  iloberly 


3- 


<ay  lb,  1934 


It  was  held  by  the  ' ederal  District  Court  In  the  cuse 
of  United  states  v.  First  State  Bank,  14  d.  (24)  53  (So*  lak.) 
that  where  postal  funds  belonging  to  the  United  States  had  been 
deposited  In  a sank  which  had  been  taken  over  by  the  Superintend- 
ent of  bank 8 of  south  Dakota  under  laws  of  that  state  because  of 
Insolvency,  for  the  purpose  of  liquidating  its  assets,  in  w lich 
many  cases  were  reviewed  by  the  co\*rt,  that  this  was  sufficient 
to  show  insolvency  of  the  bank,  and  in  that  event  the  'nlted 
States  was  entitled  to  priority  under  action  R.  S.  3466,  aunra. 

The  upre  :ae  Court  of  Nebraska  in  the  cue  of  3tate  ex  rel 
Sorensen  v.  Thurston  tate  bank,  237  N.  .7.  293,  1.  c.  297,  said 
the  following: 

"While  a state  bank  may  not  be  put  In  bank- 
ruptcy under  the  federal  act,  yet  it  may 
co  bui t an  act  of  bankruptcy  so  as  to  sub- 
ject it  to  the  priorities  in  favor  of 
claims  of  the  United  States,  as  provided 
in  section  3466,  Revised  Statutes  of  the 
United  States.  That  section  Is  to  be 
liberally  construed  in  favor  of  the 
United  States.  ramwell  v.  united  states 
Fidelity  6c  Guaranty  Co.,  269  U.  S.  483, 

46  S.  Ct.  176,  70  L.  Id.  368;  United 
States  v.  Bliss  (D.  C.)  40  ?.  (2d)  935; 
bliss  v.  United  states  (C.C.A.j  44  F.  (2d) 

909.  The  right  to  priority  in  favor  of 
the  United  States  attaches  when  the  con- 
ditions specified  in  section  3466  cone  into 
existence;  this  right  cannot  be  impaired 
or  superseded  by  a state  law.  United 
States  v.  State  of  Oklahoma,  261  U.  S.  253, 

43  S.  Ct.  295,  67  L.  Ed.  638.  So  we  are 
of  the  opinion  that  the  district  court  was 
right  in  allowing  the  claim  of  the  United 
States  for  its  unpaid  deposit  as  a preferred 
claim. " 


The  above  statute  giving  priority  to  the  United  States 
is  a statutory  right  and  not  a common  law  right  which  the  govern- 
ment has  exercised  by  reason  of  its  sovereign  powers.  The  person 
who  oeoomes  Invested  with  the  title  to  the  assets  of  the  bank 
is  made  trustee  for  the  United  states  and  first  bound  to  pay 
Its  debts  out  of  the  debtor's  property,  reaston  v.  Farmers  bank. 


Hon.  0.  H.  soberly 
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;*y  15,  1954 


12  Pet . 102,  103-135,  9 uaw.  Ed.  1017,  1029,  1030;  . S.  v.  State 

of  Oklahoma,  67  L.  Ed.  63  ; '*3  Supreme  t.  295;  2t»l  I’.  S.  253. 


in  the  caao  of  united  states  v.  srock,  state  Bank  Com- 
iaaloner  of  Louisiana  et  al,  5 Fed.  (2d)  266,  the  court  held 
that  cashier's  checks  purchased  by  a postmistress  with  finds 
belonging  to  the  government  have  a priority  of  payment,  although 
the  claim  is  filed  by  and  allowed  to  her  and  afterwards  assign- 
ed to  the  government;  in  which  the  court  said: 

"My  conclusion  is  that  the  plaintiff 
should  have  Judgment  for  the  amount 
claimed  and  should  be  recognized  as  a 
privileged  creditor  to  be  paid  by  pre- 
ference out  of  the  funds  in  the  hands 
of  defendants  as  required  by  section 
3466  of  the  revised  Statutes.  United 
States  v.  Bank  of  North  Carolina,  6 
Pet.  29,  8 L..  Ed.  12;  Bramwell  v.  united 
States  (C.  C.  A.)  299  F.  706;  Allen  et 
al.  v.  United  States  (C.  C.  A.)  285  F# 

678;  teaston  v.  Farmers'  Bank,  12  Pet. 

104,  9 L.  d.  1017." 


it  was  also  held  in  the  case  of  bliss  v.  United  i tates, 

44  Fed.  (Jd)  908,  by  the  District  Court  that  costal  funds  deposited 
in  Nebraska  State  Bank  of  Humbolt  constituted  a preferred  claim 
under  R.  S.  Section  3466,  supra,  31  USCA,  Section  191,  and  the 
Federal  Court  in  24  led.  (2d)  709,  said: 


"In  suit  by  the  United  States  to  recovei* 
deposit  by  postmaster  of  postal  funds  In 
an  insolvent  bank,  bankruptcy  of  bank 
was  shown  where  state  officer  was  in 
possession  administering  its  affairs  by 
virtue  of  af  lrmatlve  action  on  m rt  of 
governing  body  of  institution,  or  with 
acquiescence  of  board  of  directors  and 
stockholders,  within  meaning  of  Rev.  St. 
section  3466  (31  USCA,  Sec.  191),  entit- 
ling nited  States  to  priority  as  to  de- 
posit therein;  formal  assignment  of  estate 
of  bank  to  state  officer  authorized  to 
liquidate  insolvent  banking  institutions 
being  unnecessary." 


Hon.  u.  n.  tioberly 
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tay  16,  1934 


The  Federal  District  Court  In  the  case  of  nited 
States  v.  Adame,  9 Fed.  (2d)  624,  held  that,  under  h.  6* 

Section  3466  (Compiled  statutes  6372),  giving  oreference  to 
debts  due  the  United  States  applies  to  the  liquidation  of 
Insolvent  state  banks. 

There  are  nany  other  citations  of  authority  which 
coula  be  given  to  sustain  the  position  that  debts  due  the 
United  states  where  the  debtor  io  insolvent  under  .'action  3466, 
R.  S.,  supra,  are  preferred,  but  we  deem  the  foregoing  to  be 
sufficient. 


conclusion* 

It  i 8 , therefore.  O'  r opinio'  that  the  two  claims  filed 
by  the  'nited  states  are, under  h . s.  Section  3466,  supra, 
preferred  and  are  superior  to  other  preferred  clal  s against 
this  bank  and  should  be  first  paid.  md  it  is  our  further 
opinion  that,  in  the  event  your  Special  iieputy  Comtiesioner  of 
Finance  did  not  pay  them  firrt,  he  might  oecome  inaivldually 
liable  therefor. 


Very  truly  yours. 


CUVELb  ft  . HKllTT 

assistant  Attorney-General. 


APPROVE  D: 


h jy  mck  :t  h tck 

Attorney-General. 


Cft 


BANKS  AND  BANKCTOt  Re  withdrawal  of  securities  by  trust  companies  under 

Section  ^463» 


Jr*  0,  H.  Uoberly, 
Cosnission  r of  ’ lmnoe, 
Jefferson  City, 

Missouri. 


Leer  \x,  Ko  erlyi 

Ihis  departasnt  la  in  reoeipt  of  your  letter  of  May  28,  1934, 
which  letter  la  ea  follows 1 

"i!he  e taoiied  letter  written  by  Nr*  Herbert  ■<» 
lioroher,  addressed  to  you  end  dated  My  23rd, 
la  self-explanatory* 

I shall  appreciate  an  opinion  fron  you,  act- 
tin,-  out  idvethor  or  not  1 aa  authorised  to  per- 
■nit  the  withdrawal  of  the  securities  referred 
to  and,  if  ao,  the  requirements  to  e net  by 
the  trust  ooepany  end  the  procedure  to  be  /fol- 
lowed by  me.n 

Said  req  uest  for  an  opinion  ie  based  on  a letter  froei  Herbert  a* 
liereher,  attorney  for  the  trust  Company  of  St*  touis  county,  of  Clayton, 
Missouri,  directed  to  »oy  -uoKittrick,  Attorney  General  of  Kiseourl,  a copy 
of  Tdiiah  le  hereto  avtaahed,  which  letter  calls  for  a construction  and  in- 
terpretation of  section  5463  K*  3*  1929* 

Xhe  queetion  submitted  is  Aether  or  not  the  trust  company  of  .t,  ouie 
County  has  a ri;-ht  and  nay  withdraw  200,000  of  securities  heretofore  deposit- 
ed with  the  Cocsaissionor  of  finanee  of  the  State  of  Missouri,  under  provisions 
of  ieot ion  5463,  supra* 

section  54u3,  t*  &•  1929.  is  found  in  Article  3 of  the  evised  stat- 
utes, under  the  titlo  of  trust  Companies,  provides  in  part  as  follows 1 

"Any  eospany  new  doin,  business  in  this  state  or 
which  nay  hereafter  be  organised  under  t.o  provisions 
of  this  article  to  do  business  In  this  state,  which 
shall  mke  with  the  finance  ocesaisslonor  a deposit  of 
two  hundred  thousand  dollars,  oonsistin*-  of  eash,  or 
united  States,  state,  count j,  auz.i  -ipal  or  other  bond., 
or  bonds,  notes,  or  debentures  secured  by  first  v>rt- 
:Tt£ee  or  deeds  of  trust  on  unenewnbored  real  estate 
in  the  state  of  -iseourl,  worth  at  least  double  the 
anount  loaned  thereon,  or  suoh  other  first— class  se- 
eurltiea  a a the  said  coonls son or  may  apturove,  said 


bonds  or  soourltios  not  to  bo  received  or  hold  at  a 
rate  a ore  par,  but  If  their  murfcot  value  is  loss  than 
par,  they  shall  not  bo  hold  above  their  actual  market 
value,  and  ahioh  shall  satisfy  said  oouriss loner  of  its 
solvency,  and  shall  have  reoelved  the  certificate  of  said 
eeanissloner  that  such  oowpeny  has  nado  said  deposit  and 
has  satisfied  hin  of  Its  solvency,  it  being  hereby  nado 
the  duty  of  said  oomissionor  to  issue  suoh  eertlfieate 
in  aooordanoe  with  the  facts,  shall  be  permitted  to  qual- 
ify as  guardian,  ourator,  executor,  administrator,  as- 
signee, receiver,  trustee,  or  in  any  other  fiduciary 
capacity,  by  appointment  of  any  oourt,  or  under  will, 
or  depository  of  money  in  oourt,  witiiout  giving  bond  as 
such,  and  heooms  solo  guarantor  or  surety  in  sr  upon  any 
bond  required  by  lav  to  be  given  in  any  proceeding  in 
lav  or  equity  In  any  of  the  courts  of  this  stats  or  other 
states  or  of  the  United  States,  any  other  statute  to  the 
contrary  notwithstanding  and  Aon ever  suoh  oonpany  shall 
exhibit  to  the  oourt,  Judge,  clerk  or  other  officer,  mak- 
ing suoh  appointment,  or  vboee  duty  it  is  to  approve 
suoh  bend,  the  eertlfieate  of  the  finance  eoaaalae loner 
of  the  state  of  Missouri  that  suoh  oeapany  has  ooaplisd 
with  ths  provisions  of  this  section  with  respect  to  said 
deposit  and  proof  of  solvency,  the  court,  or  officer 
■akinc  such  appointment,  or  those  duty  it  is  to  approve 
suoh  bond,  may  appoint  suoh  oonpany  to  suoh  offioo  or 
trust,  and  pomlt  it  to  qualify  as  suoh  without  giving 
any  bond,  and  permit  such  oonpany  po  bssesm  solo  guarantor 
or  surety  upon  any  suoh  bend,  without  requiring  any  other 
surety  therefor,*  * * *" 

Under  the  provisions  of  this  section,  a trust  eoapany,  *hen  it  has 
satisfied  the  Commissioner  of  Finance  of  its  solvency  and  deposited  with 
the  cooaissisner  of  inanoe  $200,000,  eons is tin;  of  oesh,  or  United  States, 
state,  eounty,  mmioipal  or  other  bond,  or  bonds,  notes,  or  debentures,  se- 
cured by  first  mortgi^es  or  deeds  ef  trust  an  wsnoumbered  real  estate  in 
the  state  of  Missouri,  worth  at  least  double  the  amount  loaned  thereon,  or 
suoh  other  first  class  securities  as  the  said  Conmdas  loner  my  approve,  said 
bonds  or  securities  not  to  be  reoelved  or  held  at  a rate  above  par,  and  said 
Trust  Company  shall  have  reoelved  the  eertlfieate  of  said  Commissioner  that 
it  has  wade  said  deposit,  it  shall  then  be  permitted  to  qualify  as  guardian, 
orator,  executor,  administrator,  assignee,  receiver,  trustee,  or  in  any  other 
fiduciary  capacity,  by  appointment  of  any  cc  -urt,  or  under  will,  or  depository 
of  money  in  oourt,  without  -Ivin  ord  as  such,  and  besoms  sols  guarantor  or 
surety  upon  any  suoh  ond  required  by  low  to  be  given  in  any  proceeding  in 
law  or  in  equity  in  any  courts  of  this  state,  or  other  states,  or  of  the  United 
States, 
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rthen  suoh  Trust  Coapanios  are  appointed  and  selected,  as  aforesaid, 
they  way  exhibit  to  the  oourt,  Judge,  elerfc,  or  other  officer  nek: in  such 
appointment,  or  whose  duty  it  is  to  approve  such  bend,  the  certificate  of 
the  i*'inanee  Commissioner  of  the  state  of  Ulssouri  that  suoh  trust  company 
has  oo^>lied  with  tho  provisions  of  this  section,  with  respect  to  said  de- 
posit end  of  its  solvency,  and  the  co  urt  nay  sake  saoh  appointment  to  saoh 
office  or  trust  and  permit  it  to  qualify  as  such  without  giving  any  bond. 

It  is  our  opinion  that  a trust  Company  desiring  to  withdraw  such 
securities  oust  first  apply  to  the  oourts  waking  suoh  appointment,  and 
under  whose  jurisdiction  it  is  acting  in  its  trust  capacity,  and  substitute 
for  the  security  so  deposited  with  ths  Cereal  ss  loner  of  finance,  and  vhleh 
is  primarily  liable  for  tho  obligations  of  suoh  company  as  such,  and  then 
execute  bond  which  should  bo  approved  by  the  respective  courts  having  Juris- 
diction of  the  particular  trust  involved, 

2»s  Trust  Company  than  should  furnish  satisfactory  evidence  to  ths 
Comisolaner  of  lnanoe  that  saoh  of  the  oourte  having  Jurisdiction  of  tho 
particular  trust  has  accepted  said  bond,  in  lieu  of  tho  deposit  aade  with 
the  Comhi ss  loner  of  i'lnanoo,  and  asms  have  bosn  substituted  instead  of  ths 
$200,000  worth  of  sseuritios  deposited  with  tho  Oonslsslonor  of  flnanooi 
and  that  said  Trust  Company  is  not  guarantor  or  surety  in  or  upon  any  bond 
in  any  pros  wed  lug  in  law  or  in  equity  in  any  of  tho  oourts  of  this  stats, 
or  other  states,  or  of  tho  Inltod  states,  ho  arc  protected  by  suoh  de- 
posit, and  Smd  the  Trust  Coapany  has  so  satisfied  tho  Corals  si  oner  of 
Finance,  It  my  bo  permitted  to  withdraw  the  1200,000  so  deposited  as  afore- 
said. 


Vary  truly  yours. 


C0VBLL  R.  XEtiITT 

Assistant  Attorney-Tenoral . 


AP'^OVKO* 


kiT  Mirnmr- 

Attomej^.uenrral 


CRH /LO 


? RkVkMUE:  seotlon  9868  R.  8.  Mo.  1929  limited  by  section 
11,  Article  10,  Missouri  Constitution. 


Hon.  Morgen  M.  Moulder 
Prosecuting  Attorney 
Camden  County 
Caadenton,  Missouri 


Dear  Mr.  Moulder: 

Acknowledgment  le  Herewith  made  of  your  letter  of  May 
14,  1934,  requesting  an  opinion  of  thin  offloe.  Tour  letter  rondo 
as  follows: 

"The  County  Court  of  Camden  County,  under  the 
provisions  of  Sec.  9868  R.  3.  Mo.  1929,  requested 
me  to  present  a petition  to  the  Circuit  Court  In 
Vaoatloa,  sotting  forth  the  facts  and  reasons  for 
an  additional  special  tax  for  the  purpose  of  paying 
a past  indebtedness.  I hereto  attaoh  a copy  of 
the  order  of  the  County  Court  ant.  a oopy  of  the 
petition  which  I,  as  prosecuting  attorney,  pre- 
pared and  whloh  was  presented  to  the  Judge  of  our 
Clroult  Court  In  Vaoatloa,  whloh  order  and  petition 
are  self-explanatory. 

1 also  send  to  you  a copy  of  the  opinion  of  C.  H. 
dk Inker , Judge  of  the  18th  Judicial  Circuit,  where- 
in he  holds  that  whereas  the  valuation  of  Camden 
County  Is  about  $7,000,000.00  and  the  Constitution 
and  8ee.  9873  provides  that  the  maximum  levy  Is 
40#  on  each  $100  valuation,  an  additional  levy  as 
provided  for  by  8ee.  9868,  over  and  above  the  said 
40#  levy,  would  be  in  oonfllct  with  sec.  9873  and 
also  In  conflict  with  the  provisions  of  the  Consti- 
tution. 

X find  several  Supreme  Court  deelsions  whloh  hold 
that  the  provisions  of  See.  9868  have  no  relation  to 
the  provisions  of  8eo.  9873.  It  Is  our  theory  that 
9873,  whloh  limits  the  maximum  levy  to  40#  on  each 
$100  valuation.  Is  a maximum  levy  for  the  purpose 
of  paying  the  current  and  general  expenses  of  the 
county  for  the  year  for  which  the  levy  Is  made,  and 
that  See.  9868  Is  not  controlled  by  the  limit  placed 

by  the  Constitution  and  said  Sec.  9873  beoause  the 
additional  levy,  as  provided  In  9868,  Is  for  another 
and  eeparate  purpose,  to-wlt,  for  the  purpose  of 
paying  a past  Indebtedness. 


Hon.  Morgan  M.  Moulder 
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May  29,  1934 


I am  Informed  by  the  Presiding  Judge  of  our 
County  Court  that  be  baa  talked  to  tbe  State 
Auditor  ana  that  tbe  state  Auditor  baa  advised 
him  to  proceed  under  Seo.  9o6b , and  if  *e  are 
allowed  to  make  tbe  additional  levy  up  to  50* 
anion  baa  always  bean  tbe  levy  in  Camden  County 
but  due  to  tbe  Increase  in  valuation  tbe  levy 
that  can  oe  placed  by  tbe  County  Court  is  now  40*, 
wbiob  gives  ua  less  revenue  than  a 50#  levy  on 
a valuation  of  less  than  $6,000,000,  it  would  be 
a great  benefit  to  our  county  and  would  permit 
ua  to  pay  off  tbe  past  Indebtedness  and  tbe  burden 
of  outstanding  warrants  ana  would  also  permit  us 
to  come  wltnln  tbe  oudget  provisions  of  tne  statute 
and  live  within  our  revenue  ben  after. 

Tbe  County  Court  of  Camaen  County,  at  its  May 
Term,  1934,  made  tbe  annual  »nu  maximum  levy  as 
provided  for  in  Sec.  9673,  of  40#  on  each  $100 
valuation,  for  current  general  expenses  for  tbe 
year  1934.  Can  tbe  Circuit  Judge  order  an  addition- 
al and  special  levy  of  10#  on  eaoh  $100  valurtlon 
for  tbe  purposes  of  paying  past  indebtedness,  as 
provided  for  in  Sec.  9868,  even  though  tbe  valuation 
of  Camden  County,  la  $7,000,000.  " 

Seotlon  11  of  Article  X of  the  Constitution  provides  a 
limitation  upon  tbe  power  of  tbe  County  and  other  subdivisions  to 
levy  taxes  upon  inhabitants  and  property  of  such  aubalvlslon,  part 
of  this  provision  provides: 

"Taxes  for  county*  * * purposes  may  be  levied  upon 
all  subjects  and  objects  of  taxation*  * * *.  For 
County  purposes  theannual  rate  on  property*  * * in 
counties  navfcng  six  million  dollars  and  under  ten 
million  dollars,  said  rate  shall  not  exceed  40# 

on  tbe  nunared  dollars  valuation*  * • *.  The  rate 
herein  allowed  to  each  county  shall  be  ascertained 
by  tbe  amount  of  taxable  property  therein,  accord- 
ing to  tbe  last  assessment  for  State  and  county 
purposes,*  * * * said  restrictions  ns  to  rates  shall 
apply  to  taxes  of  every  kind  and  description, 
whether  general  or  special,  except  taxes  to  pay 
valid  lndebteonsss  now  existing,  or  bonds  which 
<uay  be  Issued  in  renewal  of  euor.  Indebtedness:*  • 


Hon.  Morgan  M.  Moulder 
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May  39,  1934 


This  constitutional  provision  das  been  declared  to  be 
self-enforcing.  3tate  ex  rel.  vs.  Velnrloh,  391  Mo.  461.  3ectlon 
9873  R.  3.  Mo.  1929  le  simply  declaratory  of  this  constitutional  pro- 
vision: 


■* For  county  purposes  the  annuel  tax  on  property 
not  Including  taxes  for  the  payment  of  valid  bonded 
indebtedness  or  renewal  bonds  issued  in  lieu  there- 
of shall  not  in  any  county  in  this  state  exceed 
the  rites  herein  specified:*  * "in  counties  having 
over  six  million  dollars  and  less  than  ten  million 
dollars  said  rate  shall  not  exceed  forty  cents  on 
the  one  hundred  aol.ars  valuation;*  • • •■ 

The  foregoing  are  maximum  rates  which  may  be  levied  in  said  counties. 
This  portion  of  tnls  taction  of  the  statutes  nas  been  on  our  books 
for  over  fifty  years  and  although  the  law  has  been  amended  on  numerous 
ooaasions  it  has  never  been  changed  with  an  Intent  to  leseen  the  pro- 
tection aforded  by  the  constitutional  provision.  All  amendments  havs 
in  fact  been  aimed  at  strengthening  tnls  protection.  One  amendment 
to  this  section  added  this  proviso: 

"Provided,  however,  the  county  court  shall  not 
have  power  to  order  a rate  of  tax  levy  on  real 
or  personal  property  for  the  year  1931  which  shall 
produce  more  than  ten  per  cent  In  excess  of  ths 
amount  produced  mathematically,  by  the  rote  of 
levy  ordered  in  1920,  and  in  no  subsequent  year 
may  any  county  court  or  any  officer  or  officers 
acting  therefor,  order  a rate  of  tax  levy  that 
will  produce  mathematically  more  than  ten  per  oent 
in  excess  of  the  taxes  levied  for  the  previous 
year.*  • • •* 

le  quote  this  foregoing  proviso  for  the  reason  th  t it 
has  a very  definite  plaoe  in  explaining  wh^t  portions  of  this  Section 
are  applicable  and  shloh  are  inapplicable  to  Section  9bS8.  This  sec- 
tion is  the  statutory  authorization  for  a lsvy  by  the  County  Court  to 
levy  a tax  for  the  specified  purpose  of  paying  past  due  Indebtedness. 
Section  9867  authorizes  the  levy  and  ool lection  of  taxes  for  current 
expenditures  and  provides: 

"The  following  named  taxes  shall  hereafter  be  assess- 
ed levied  and  oolleoted  in  the  several  oountleeln 
this  state,  and  only  in  the  manner,  ausd  not  to  ex- 
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May  29,  1934 


oeed  the  rates  prescribed  by  the  Conetltutlon 
and  laws  of  this  state,  rls:  The  state  tax 
and  the  taxi.eoessary  to  pay  the  funded  or  bonded 
debt  of  the  Ft?  te.  the  funded  or  bonded  debt 
of  the  county,  the  tax  for  current  county  ex- 
pend! tures.  the  taxes  certified  as  necessary  by 
cities,  incorporated  towns  and  villages,  and  for 
schools. " 

It  is  apparent  that  all  that  is  authorised  by  the  fore- 
going Section  so  far  as  it  pertains  to  your  inquiry  is  a levy  for 
current  county  purposes.  In  other  words,  the  levy  of  a tax  to  pay  the 
operating  expenditures  of  the  County  for  the  current  year.  There  is 
no  authorisation  in  this  section  for  the  levying  of  a tax  to  pay  past 
indebtedness.  Such  a levy  can  only  be  aade  under  the  provisions  of 
Section  9o40.  This  Section  provides  In  part  as  follows: 

"lfu  other  tax  for  any  purpose  shall  be  assessed, 
levied  or  col looted,  except  under  the  following 
limitations  and  conditions,  vis:  The  prosecuting 
attorney  or  county  attorney  of  any  county,  upon 
the  request  of  the  oounty  court  of  such  county— 
whloh  request  shall  be  of  record  with  the  proceed- 
ings of  said  court,  and  such  court  being  first 
satisfied  thst  there  exists  a necessity  for  the 
assessment,  levy  and  collection  of  other  taxes 
than  those  enumerated  and  specified  in  the  pre- 
ceding section — shall  present  a petition  to  the 
olroult  oourt  of  hie  county,  or  to  the  Judge  thereof 
in  vacation,  setting  forth  the  faote  and  specify- 
ing the  reasons  why  such  other  tax  or  taxes  should 
be  assessed,  levied  and  collected;  and  such  olroult 
oourt  or  Judge  thereof,  upon  being  satisfied  of 
the  necessity  for  suoh  other  tax  or  taxes,  and 
that  the  assessment,  levy  and  collection  thereof 
will  not  be  in  conflict  with  the  Constitution  and 
lave  of  this  state,  shall  make  sn  order  dlreoted 
to  the  county  court  of  suoh  oounty,  commanding  such 
oourt  to  have  assessed,  levied  and  collected  suoh 
other  tax  or  taxes, * • • •■ 
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From  & reading  of  the  foregoing  section  and  an  examination 
of  the  cases  wh  re  It  has  been  construed,  It  la  well  settled  that 
the  tax  authorised  by  this  seotlon  le  a special  tax  collected  for  a 
special  purpose  and  may  only  be  used  for  that  purpose.  It  Is  In 
addition  to  the  taxes  which  may  be  collected  for  the  ordinary  county 
purposes,  which  In  the  past  have  been  divided  Into  five  specific  classi 

fte  shall  now  consider  the  problem  presented  In  your  re- 
quest as  to  whether  or  not  the  constitutional  limitation  of  40#  on 
One  Hundred  valuation  bars  an  additional  levy  for  this  purpose  under 
this  Section.  This  section  requires  the  circuit  judge  before  making 
the  order  to  find  "that  the  assessment,  levy  and  collection*  of  the 
additional  tax  "will  not  be  In  conflict  with  the  constitution  and  laws 
of  this  State."  This  Indicates  a legislative  Intent  to  avoid  any 
conflict  with  the  constitutional  provision  respecting  the  assessment, 
levy  and  collection  of  taxes.  This  Intent  has  been  recognised  and  we 
find  that  the  Supreme  Court  In  the  case  of  State  ex  rel.  Hill  vs. 
Rabasn  Railroad  Company,  169  Mo.  66 3,  has  construed  this  Seotlon  and 
the  constitutional  provision  herein  considered.  In  this  case  the 
speolal  levy  for  past  Indebtedness  resulted  In  the  assessment  of  a 
tax  la  exoees  of  the  constitutional  limitation.  Section  7664  H.  3. 

Mo.  1689  considered  In  this  opinion  was  the  predecessor  of  the  present 
Seotlon  9668.  The  Court  at  page  676  considered  the  plaintiff's  con- 
tention that  the  constitutional  provision  limiting  the  tax  levy  did 
not  apply  to  & levy  under  this  section  ana  stated; 

"•  * 'Plaintiff,  nowever,  contends  that  this  may 
bs  dons,  as  In  this  cast.,  by  proceeding  under 
section  7664,  Hevleed  Statutes  1669.  That  this 
section  of  the  statute  is  not  In  conflict  with 
the  Constitution  of  the  State  is  admitted,  but 
its  position  Is,  th«t  it  does  not,  except  as  pro- 
vided by  section  12,  supra,  autnorlxe  the  levy  of 
a tax  upon  property  exceeding  forty  oents  on  the 
one  hundred  dollars  for  any  purpose.*  • • • • • 

that  a proceeding  In  conformity  with  section  7654 
supra,  was  the  proper  course  to  pursue  lnorder  to 
require  s county  court  to  make  a special  levy  for 
the  purpose  of  paying  outstanding  and  unpaid  war- 
rants, but  It  was  not  held  In  any  of  those  cnees 
th?t  such  a lrvy  in  excess  of  the  constitutional 
limit  would  be  valid,  but  It  seems  to  have  been 
taken  for  granted  that  it  would  be.  Row,  if  under 
suon  circumstances,  the  county  court  had  the  power 
to  make  a special  levy  of  twenty  cents  on  the 

hundred  dollars  valuation  of  property  In  the  county 
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la  addition  to  the  levy  of  forty  oente,  the 
oonetltutioaal  Halt,  It  oould  of  oouree  upon 
the  sane  theory  and  by  the  same  authority  lory 
fifty  or  one  hundred  per  oent  and  thue  Ignore 
those  vholeooae  provisions  of  our  Constitution 
vhloh  vers  Intended  to  protest  the  property 
rights  of  the  people,  and  to  prevent  lta  confis- 
cation by  an  evasion  of  that  inatruaent.  That  no 
euoh  purpose  van  contemplated  by  the  statute  Is 
Indisputable,  but  vhat  was  aeaat  thereby  was  that 
a special  levy  In  addition  to  a general  levy,  vhen 
the  latter  does  not  ooae  up  to  the  oonstl tutlonal 
Halt,  any  be  made  for  the  purpose  of  paying  past 
Indebtedness  of  the  county  provided  It,  including 
the  general  levy,  or  the  levy  for  general  purposes, 
does  not  exceed  the  constitutional  Halt.*  • • •• 

In  view  of  this  case  It  Is  the  settled  lav  of  this  stats 
that  no  levy  can  be  aade  under  Seotlon  9866  R.  8.  Mo.  1939  which,  vhen 
taken  vlth  the  rate  of  levy  for  general  oounty  purposes,  vlll  exoeed  the 
constitutional  llaltatlon  setout  In  Section  11  of  Article  X of  the  Con- 
stitution. 


the 


So  that  there  any  be  no  confusion  In  your  alnd  respecting 


■Supreae  Court  decisions  vhloh  hold  that  the  pro- 
visions of  3eotlon  9868  have  no  relation  to  the 
provisions  of  Seotlon  9873* 

ve  take  the  privilege  of  calling  your  attention  to  the  case  of  State  ex  rel. 
Phllpott  vs.  St. Louis — San  Francisco  Ry.  Co.,  reported  at  347  S.  V.  183.  In 
this  oase  the  total  assessed  valuation  In  Webster  County  for  1930  vas 
approximately  #7,400.000.00.  That  year  a 40#  levy  on  a Hundred  Dollar 
valuation  vas  a&de  for  oounty  purposes  to  produoe  $39,600  in  revenue.  In 
1921  the  assessed  valuation  rose  to  #11,600.000.00.  The  levy  for  county 
purposes  at  30#  on  the  Hundred  Dollar  valuation  produoed  #34,600  In  revenue. 
In  that  year  an  additional  levy  of  10#  on  the  Hundred  Dollar  valuation  vas 
ordered  by  the  Judge  of  the  Clroult  Court,  vho  happened  to  be  your  ova 
able  Jurist  Jud»e  Ski cur.  This  increased  the  total  revenue  in  1921  to 
#46,000.00.  The  railroad  defended  vlth  the  proposition  that  the  proviso  of 
Seotlon  9873  hereinbefore  quoted  (providing  that  no  levy  nay  be  uade  vhloh 
vlll  produce  more  than  10f  In  excess  of  the  revenue  collected  for  the 
previous  year)  prohibits  any  levy  either  for  current  purposes  or  for  the 
purpose  of  paying  past  Indebtedness  vhloh  vlll  produce  In  exoess  10 % more 
than  the  previous  years  revenue.  The  Court  In  banc  determined  that  this 
proviso  of  Seotlon  9873  had  no  application  to  the  levy  to  pay  past  In- 
debtedness provldsd  for  in  Seotlon  9868,  and  Stated  1.  c.  184: 
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••  * * Respondent  contends  that  section  13865, 
a*  amended  by  the  act  of  1921,  places  the 
Unit  on  the  tax  tb  t u*ay  be  levied  by  the  county 
court  for  county  purposes  In  any  one  year.  This 
section  eg  ended  bra  no  relation  to  the  special 
addl tlonal  levy  th  t -nay  be  ordered  by  the  circuit 
court  or  1ud»ve  In  vacation  umei  THt  authority  ~of  * 
section  1386C.  These  sections  Kuve  different  ob- 
jects and  purposeBi  th  t of  one  le  to  raise  re- 
venue to  pay  current  expenses,  that  of  the  other 
Is  to  pay  past  Indebtedness.  One  is  a general, 
tns  other  a special,  statute  Ingrafting  an  except- 
ion on  the  former.  1 ro  the  extent  of  any  necessary 
repugnancy  between  tnem,  the  special  will  prevail 
over  the  general  statute. ' Stetutee  In  pari 
materia  must  be  read  together  and,  although  seem- 
ingly in  conflict,  should  be  hur&onized  and  force 
and  effect  given  to  eacn,  as  it  will  not  be  pre- 
sumed the  Legislature,  In  the  enactment  of  a sub- 
sequent statute,  lntenaed  to  repeal  an  earlier  one, 
unless  It  has  none  so  in  express  terms  ox  by  necess- 
ary implication.  3b  Cyc.  114.  , 1151.  The  two 
sections  «.re  not  In  conflict.  Judgment  was  pro- 
perly rendered  against  the  defendant  for  the  sum 
produced  by  the  maul tlonal  1 ev,  of  10  cents.*  • •* 

Vhile  It  is  clear  th  t tne  proviso  of  Section  9873  re- 
specting the  10*  Increased  levy  has  no  application  to  the  levy  pro- 
vided for  in  section  9868,  we  nre  unoble  to  find  uny  decisions  which 
indicate  th«*t  the  other  provisos  of  Section  9873,  which  are  sit  ply 
declaratory  of  Section  11  of  Artiole  1C  of  the  Constitution, ao  not 
apply  to  anci  govern  and  control  levies  mads  by  vlrtus  of  the  pro- 
visions of  Section  986b. 


In  aecoru&noe  with  your  request  1 herewith  return  the 
copy  of  the  order  of  the  County  Court,  the  copy  of  the  petition  pre- 
sented by  you  as  Prosecuting  Attorney  and  the  opinion  of  Judge  .tinker. 


APPROVED: 


Assistant  Attorney 


ROT  UoKITTRICK, 
Attorney  General. 


Hu*. MM — Sncls 


N£n)TI3M:-Tci  violation  of  Section  13  of  Article  XIV  of  the 

Constitution  does  not  automatically  remora  Irector 
proper  proceedings  must  be  brought  for  that  purpose 


June  5,  1934. 


1\t,  Merrill  ontgomery, 
Prosecuting  Attorney, 
Milan,  .Missouri, 

Do-'T  Sir: 


We  are  aohnowl  edging  receipt  of  your  letter  in 
which  you  innuire  ns  follows: 

* I have  been  oonf rented  with  numerous 
(mentions  concerning  relationship  within 
the  prohibitive  degree  of  the  Tfenotism 
oeotion  of  the  ’'issourl  Constitution, 

I have  considered  your  opinions  ad^reos- 
od  to  Miss  Marjorie  Heff  "Icy,  County 
Superintendent  of  Schools,  ‘'nrohall,  Mo., 
on  October  31,  1933;  and  also  your 
opinion  to  Villian  J.  Sherwood,  Abo ip t- 
ant  Prosecuting  Attorney  at  St.  Joseph, 

Mo.,  dated  Mrroh  31,  1934,  and  your 
opinion  to  Ron.  Or in  J.  Adams,  Pronecu- 
ting  Attorney  at  Kingston,  "o. , dated 
August  35,  1933. 

Hy  speoific  question  is:  What  is  the 
iranedlate  effect  of  the  act  of  a school 
board  me-ber  violating  the  ^revisions 
of  the  Nenotisn  section,  s.g.  where  he 
votes  for  a teacher  within  the  prohibited 
degree?  la  he  automatically  dipcualif led 
from  acting  as  a director,  or,  must  there 
be  a legal  proceeding  brought  and  heve 
the  fact  adjudicated  before  hi8  nosition 
ae  director  la  considered  vacant?  The 
ouestlon  beoornes  important  beoause  the 
other  directors  on  the  board  and  the 
County  Superintendent  of  Schools  do  not 
know  whether  to  proceed  to  fill  the  va- 
cancy or  to  wait  for  some  legel  action 
against  the  member  of  the  board  who  has 
violated  his  oatl.  of  office." 

Section  13  of  Article  XIV  of  the  Constitution 
of  ’ iaeouri  provides  as  follows: 

"Any  publio  officer  or  employe  of  this 
State  or  of  any  political  aubdivioion 
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thereof  who  shall , by  virtue  of  said 
office  or  employment,  have  the  right  to 
name  or  ap  oint  any  person  to  render 
service  to  the  Otato  or  to  any  politi- 
cal subdivision  thereof,  pnd  who  shall 
nane  or  appoint  to  such  eorvioe  any 
relative  within  the  fourth  decree, 
either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  hie  or  her 
office  or  employment. ■ 

The  above  section  of  the  Constitution  lrnoses 
a penalty  for  appointing  to  office  anyone  within  the  pro- 
hibited degree.  While  the  section  is  self-enforcing  and 
does  not  repairs  any  statutory  enaotnen't  to  make  it  effect- 
ive, yet  it  is  necessary,  in  our  opinion,  to  bring  a pro- 
ceedings in  a oourt  of  oonpetent  jurisdiction  to  rer.ove 
any  person  who  violates  the  provision.  While  the  section 
lays  the  foundation  for  the  removal  in  that  it  prohibits 
the  appointment  of  persons  related  within  the  fourth  degree, 

the  section  does  not  autorat  lordly  remove  the  offender 
from  office.  Any  person  accused  of  violating  this  section 
of  the  Constitution  would  be  entitled  to  his  day  in  court 
and  a hearing  before  a proper  tribunal  to  determine  whether 
or  not  as  a matter  of  fact  aa  well  as  of  law  he  is  guilty 
of  violating  the  provision. 

We  are  of  the  opinion  therefore  that  n director 
is  not  automatically  discard  if  led  from  acting  ps  a director 
by  the  violation  of  the  Statute.  ntil  a proceeding  is 
brought  in  which  the  violation  of  the  Const ltut ion  is 
established  the  director  is  entitled  to  remain  unon  the 
board.  In  other  words,  it  takes  a finding  or  a decree  of 
a court  of  oompetont  jurisdiction  to  determine  whether  or 
not  the  Constitution  has  been  violated.  There  has  to  be, 
as  in  all  other  cases  of  violation  of  the  Oonntitution  and 
criminal  laws,  a oourt  w ioh  determines  whether  or  not 
du oh  Constitution  and  lows  have  been  violated,  and  whi  e 
it  n&y  appear  on  the  face  of  things  that  there  is  no  de- 
fense to  a proceedings  to  rs^iom  this  director,  yet  he  is 
entitled  to  have  his  case  tried  in  court  and  until  some 
proceedings  are  brought  to  remove  him  he  is  still  a member 
of  the  board.  As  vs  view  the  Constitution  it  simply  cre- 
ates the  offense  and  lairs  the  foundation  for  the  removal. 

The  re  oval  Bust  be  had  by  proper  legal  proceedings. 

It  is  therefore  the  opinion  of  this  Department 
that  a proceedings  should  be  brought  to  renove  the  offends 
ing  director  and  until  suoh  proceedings  are  brought  and  he 
is  removed  the  board  has  no  right  to  eleet  another  member. 

Vary  truly  yours. 


fratx  w.  hates. 

Assistant  Attorney  General 


SChOOL  DISTRICTS: -School  district  desiring  to  be  annexed  to  a 

city  or  town  district  may  do  so  by  complying 
with  the  provisions  of  Section  9342,  R.  S.  Mo. 
1929. 


June  11,  1934. 


Mr.  i/0rgan  M.  Moulder, 
Prosecuting  Attorney, 
Linn  Creek,  Missouri. 

Dear  Sir; 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inouire  as  follows: 

"We  have  a consolidated  Sohool  District 
in  Camden  County,  the  school  building 
being  looated  in  the  Town  of  Car.denton. 

The  Consolidated  School  District  inclu- 
ded about  seven  school  districts  within 
its  boundaries  when  organized.  The  Town 
of  Candenton  was  not  incorporated  at  the 
time  of  the  organization  and  the  same 
was  organized  under  the  provision  of  Sec- 
tion 9345,  R.  S.  of  Missouri,  1929.  Since 
that  time  the  Town  of  Camdenton  has  been 
incorporated  and  is  now  an  incorporated 
Town. 

There  is  a com  on  school  district,  known 

as  District  Humber  which  adjoins  the 

consolidated  school  district,  known  as 

Consolidated  School  District  ITo.  , 

of  Oanden  County,  Missouri,  and  tax- 
payers and  citizens  of  said  common 
school  district  and  of  said  consolidated 
sohool  district  propose  and  desire  that 
all  of  said  com  on  n chool  district  be 
annexed  to  and  become  a nart  of  the  con- 
solidated district,  and  the  school  chil- 
dren be  transported  to  school  in  Camden- 
ton as  are  all  other  school  children  now 
in  the  consolidated  district. 

Can  the  common  school  district  be  annexed 
to  the  consolidated  school  district,  and 
if  so,  how  and  under  what  statute  or 
statutes  would  the  taxpayers  or  school 
boards  proceed?  Would  appreciate  your 
opinion  and  instructions  as  to  procedure. 

Suoh  annexation,  if  possible,  would  have 
to  be  taken  up  at  once  to  be  successful 
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for  coming  school  year,  and  I would  appre- 
ciate your  opinion  as  soon  as  possible." 

Section  9343,  R.  S.  Mo.  1939,  provides  as  follows: 

■Whenever  an  entire  sohool  district,  or  a 
part  of  a district  adjoining  any  city,  town 
or  village  sohool  district,  desires  to  be 
attached  thereto  for  school  purposes,  upon 
the  reception  of  a petition  setting  forth 
such  fact  and  signed  by  ten  cfualified  voters 
of  such  district,  the  board  of  directors 
thereof  shall  order  a soecial  meeting  for 
said  purpose  by  giving  notice  as  reouired 
by  seotion  9383.  Should  a majority  of 
the  votes  cast  favor  such  annexation,  the 
secretary  shall  certify  the  fact,  with  a 
copy  of  the  record,  to  the  board  of  said 
district  and  to  the  board  of  said  city, 
tom  or  village  school  district;  where- 
upon the  board  of  such  city,  town  or  vill- 
age district  shall  meet  to  consider  the 
advisability  of  receiving  such  territory, 
and  should  a majority  of  all  the  members 
of  said  board  favor  such  annexation,  the 
boundary  lines  of  such  city  or  tovnochool 
district  shall  from  that  date  be  changed 
so  as  to  include  said  territory,  and  said 
board  shall  immediately  notify  the  clerk 
of  said  district  whioh  has  been  annexed, 
in  whole  or  in  part,  of  its  action.  In 
case  of  an  entire  district  being  thus 
annexed,  all  property  and  money  on  hand 
thereto  belonging  shall  immediately  pass 
into  the  possession  of  the  board  of  said 
city,  or  town  sohool  district;  but  should 
only  a part  of  a district  be  annexed 
thereto,  said  part  shall  relinquieh  all 
claim  and  title  to  any  part  of  the  school 
property  and  money  on  hand  belonging  to 
said  original  district,  and  that  portion 
of  the  district  remaining  must  contain 
within  its  limits  thirty  children  and 
thirty  thousand  dollars  assessed  valua- 
tion, or  thirty  children  and  nine  souare 
miles  of  territory.  The  voting  at  said 
special  school  meeting  shall  be  by  ballot, 
as  provided  for  in  section  9336,  and  the 
ballots  shall  be  'for  annexation'  and 
'against  annexation,*  when  the  whole  dis- 
trict is  to  be  annexed,  but  if  only  a part 
is  to  be  annexed,  the  ballots  shall  read 
'for  release'  and  'against  release.'" 
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In  view  of  the  foregoing  section  we  are  of  the 
opinion  that  the  common  school  district  which  adjoins  a con- 
solidated city,  town  or  vilage  district  may  be  annexed  to 
such  city  or  town  district.  The  foregoing  section  sets  out 
the  proceedings. 

In  State  ex  inf.  Otto  v.  School  District  ofLathrop, 
285  S.  17.  135,  137,  the  court  in  discussing  various  sections 
of  the  school  statute  says  about  Sect  ion  11252 , R.  S.  To.  1919, 
which  is  now  Section  9342,  R.  S.  Uo.  1929,  as  follows: 

"Section  11252,  in  the  article  relating 
to  com  :on  schools,  provides  a method  by 
which  common  school  districts,  adjoining 
a city  or  a town,  may  be  attached  for 
school  purposes  to  the  city  or  town  dis- 
trict. This  was  pointed  out  by  the  court 
in  the  8cott  Case." 

In  the  case  of  State  ex  inf.  Thompson  v.  Scott, 

264  S.  W.  369,  371,  the  court,  in  discussing  the  same  section, 
says: 

"Under  the  provisions  of  section  11252,  re- 
lating to  annexation  to  town  or  city  school 
districts  of  the  whole  or  part  of  an  ad- 
joining district,  the  proceedings  must  be 
initiated  by  such  adjoining  district. 

There  the  province  of  the  board  of  directors 
of  the  town  or  city  school  district  is  merely 
to  accept  or  reject  such  proposed  annexation, 
after  the  special  meeting  of  the  adjoining 
district  has  taken  action  favoring  ouch 
annexation. " 

In  view  of  the  foregoing  statute  and  decisions  we 
believe  that  if  the  common  school  district  desires  to  be  .annexed 

to  the  consolidated  school  district  No.  of  Oamden  County 

it  may  do  so  by  following  out  the  provisions  of  Section  9342, 

R.  S.  Vo.  1929.  It  is  very  necessary,  however,  that  the  re- 
cruirements  of  the  section  and  the  sections  to  which  it  refers 
be  expressly  carried  out. 


Very  truly  yours, 


APPROVED: 


FRAiI.?*tH»Alt2<tor„ey 


General. 


ROY  LcKITTRICK, 
Attorney  General. 


AUTOMOBILES  ) Theft  of  battery  is  larceny  and  not  tampering 
LA ROEMY  ) with  motor  vehicle* 


August  23,  1934 


FILED 

/ / 


Honorable  Morgan  M.  a^mlder 
Prosecuting  Attorney 
Camden  County 
Camden ton,  Missouri 


Dear  Sir: 


•Ve  have  your  request  of  August  14,  1934  for 
an  opinion  upon  the  following  proposition: 

"We  have  a statute  making  it  a 
felony  to  tamper  with  a motor  vehicle* 

If  a person  should  steal  a bat  tery, 
a part  of  the  oar,  from  a motor  ve- 
hicle, would  such  person  be  guilty 
of  tampering  as  provided  by  the 
statute,  or  would  such  person  be 
guilty  of  petit  larceny,  the  bat- 
tery being  worth  only  seven  dol- 
lars." 


In  this  connect  ion,  we  call  your  attention  to 
the  proviaiona  of  Section  7786  (b)  H.  P.  Mo.  1929,  which 
in  part  reads  as  follows: 

" ny  person  who  shall  be  convicted 
of  stealing,  taking  or  carrying 
away  any  motor  vehicle  tire  or  my 
part  or  equipment  of  a motor  ve- 
hicle under  the  value  of  030*00 
shall  be  punished  by  imprisonment 
in  the  county  Jail  not  exceeding 
one  year  or  by  fine  not  exceeding  one 
hundred  dollars  ($100 ,00)  or  by  both 
such  fine  and  imprisonment." 
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Seotlon  7782  R*  S«  ilo*  1929  refers  to  tamper- 
ing with  an  automobile*  It  would  appear  that  the  tampering 
under  such  statute  refers  to  some  uee  to  whloh  the  auto- 
mobile is  put  or  attempted  to  be  put*  State  v*  Anderson* 
281  3.  W*  1070;  State  v*  Ryan*  289  S*  V*  IS*  Proa  these 
cases  it  would  appear  that  the  use  or  a t temp  ted  use  of  an 
automobile  la  oovered  by  the  statute*  making  it  a criminal 
offense  to  tamper  with  an  automobile* 

It  is*  therefore*  the  opinion  of  this  offlee 
that  upon  the  facts  submitted*  the  person  stealing  a 
battery  from  a ear  should  be  charged  with  larceny,  aa  pro- 
vided in  section  7786  (b)  and  not  under  Section  7782  R*  S* 
Mo*  1929* 


Respectfully  submitted* 


FRAMKLIN  £*  RLAOAR 

Assistant  Attorney  General 

APPROVED* 


m Me EIWhKK 

Attorney  General 


FERiFK 


STOCK  LAW  - May  be  submitted  to  voters  for  purpose  of 
terminating  or  continuing  enforcement* 


August  23,  1934* 

/ 


Honorable  Morgan  M*  Moulder 
Prosecuting  Attorney 
Camden  County 
Camdenton,  Missouri 


bear  Mr: 


we  have  your  request  of  August  14,  1934 
for  an  opinion  upon  the  following  facts: 

"Camden  County  adopted  the  Stock 
Law,  as  provided  by  statute, 
several  years  ago,  and  due  to  the 
drought  and  the  public  demand  for 
its  repeal  or  change  back  as  was 
before  adoption  1 have  been  re- 
quested to  write  you  os  to  whether 
or  not  the  provisions  of  the  Stock 
Law  once  adopted  oen  be  repealed 
by  a vote  of  the  people,  and  if 
possible  what  procedure  should  be 
followed?" 


We  oall  your  attention  to  the  provisions  of 
Section  12797  to  section  12817  inclusive,  being  com- 
monly known  as  the  "Stock  Lew",  The  only  question  left 
for  submission  to  the  voters  in  your  county  is  whether 
or  not  this  law  is  to  be  enforced  in  your  county*  In 
this  connection  we  call  your  attention  to  that  part  of 
Motion  12805  which  reads  a a follows: 

"The  oounty  court  of  any  county 
in  thla  state,  upon  the  petition 
of  one  hundred  householders  of 
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such  county,  at  a general  election* 

» « cause  to  be  submitted  to  the 
qualified  voters  of  such  aounty  the 
question  of  enforcing.  In  such  county, 
the  provisions  of  Me  article.  ♦ * 1 


Said  section  also  provides  that  the  petition 
above  referred  to  shall  state  what  speoiea  of  domestic 
animals  enumerated  in  Section  12797  the  lav  is  to  be  en- 
forced against*  Further  provision  is  made  for  the  pub- 
lication of  notice  and  the  printing  of  the  ballots* 

Prom  a dose  reading  of  the  above  seotlon,  it 
is  apparent  that  there  may  be  submitted  to  the  voters  at 
any  general  election,  upon  proper  petition  of  one  hundred 
or  more  householders  of  the  county,  the  question  of  whether 
the  stock  lav  is  to  be  enforced  in  that  county*  If  the 
majority  of  voters,  voting  in  that  eleotlon,  cast  their 
ballots  against  enforcement  of  the  lav,  then  that  eliminates 
the  stock  lav  from  enforcement  in  that  oounty  until  it  is 
again  submitted  and  re oe Ives  a favorable  vote*  In  the  pres- 
ent ease  it  would  appear  thut  a petition  na  required  in 
Seotlon  12806  should  be  presented  to  the  oounty  court,  mad  the 
same  question  submitted  to  the  voters  as  was  submitted  to 
them  when  they  adopt  ad  the  a took  lev,  so  the  t the  voters 
will  have  the  right  to  say  whether  or  not  the  stock  lev 
under  present  conditions  shall  be  enforced* 

It  is,  therefore,  the  opinion  of  this  off lee 
that  adequate  provision  is  made  under  Section  12806  for 
submitting  to  the  voters  of  your  oounty  e question  of  the 
enforcement  of  the  present  stock  lev*  The  result  of  such 
eleotlon  will  determine  whether  or  not  it  is  to  be  enforced 
in  your  oounty* 


Respectfully  submitted. 


APPROVED* 


PRAM KLIM  £*  REAGAN 

Assistant  Attorney  General 


TTW  H5KTWR1CK 

Assistant  Attorney  General 


FERlFE 


BANK  J jt  ? ANJC.NO : 


Records  and  files  in  possession  of  Commissioner  of 
Finance  for  defunct  banks,  open  for  inspection  of 
Interested  parties. 


October  24,  1934. 


non.  o.  ti.  Uooerly 
Commissioner  of  Finance 
Jefferson  City,  Missouri 


Dear  Air.  Moberly: 


we  acknowledge  receipt  of  your  letter  of  recent  date 
with  request  for  an  opinion,  which  letter  is  as  follows: 

"This  Department  iron  time  to  time  has 
numerous  requests,  particularly  from 
attorneys  representing  depositors,  to 
inspect  the  files  of  this  Department 
in  connection  with  the  various  closed 
banks  and  trust  companies  in  our  hands 
for  liquidation.  Will  you  please  ad- 
vise us  if,  immediately  upon  being 
placed  in  liquidation,  the  files  of 
this  office  regarding  that  particular 
bank  become  public  and  open  to  inspec- 
tion by  the  public ." 


Section  5291,  K.  S.  «o.  1929,  provides  as  follows: 

"The  commissioner  of  finance,  his  dep- 
uties, clerk,  stenographer,  each  exami- 
ner and  every  employe  shall  be  bound, 
under  oath,  to  keep  secret  all  facts  and 
information  obtained  in  the  course  of  all 
examinations,  except  so  far  as  the  public 
duty  of  such  officer  requires  to  report 
upon  or  take  special  action  regarding  the 
af lairs  of  any  bank,  private  banker, 
savings  and  safe  deposit  company  or  trust 
company,  and  except  when  he  is  called  as 
a witness  in  any  proceeding  in  a court  of 
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"justice.  If  any  com.issioner  of  fi- 
nance. deputy,  clerk,  stenographer  or 
examiner  shall  disclose  the  name  of 
any  debtor  of  any  bank,  private  banker, 
savings  and  safe  deposit  company  or 
trust  company,  or  anything  relative  to 
the  private  accounts,  affairs  or  trans- 
actions of  such  bank,  private  banker, 
savings  and  safe  deposit  company  or 
trust  company,  or  shall  disclose  any 
facts  obtained  In  the  course  of  his  or 
their  examination  of  any  such  bank, 
private  banker,  savings  and  safe  deposit 
company  or  trust  company,  except  as  herein 
provided,  he  shall  be  deemed  guilty  of 
misdemeanor  and  upon  conviction  thereof 
shall  be  subject  to  a forfeiture  of  his 
office  and  the  payment  of  a fine  of  not 
more  than  one  thousand  1.000.00)  dollars; 
provided  however,  that  the  commissioner  of 
financeT  Kis  deputies  and  each  examiner 
may  exchange  information  with  the  federal 
reserve  board,  the  federal  reserve  banks, 
or  with  examiners  duly  appointed  by  the 
federal  reserve  board,  or  by  the  federal 
reserve  banks,  the  comptroller  of  currency 
of  the  'united  states,  or  with  examiners 
duly  appointed  by  him.  the  bank  clearing 
house  in  the  state  of  Missouri  ana  examiners 
duly  appointed  by  them,  when  the  department 
of  f inane# , the  federal  reserve  board,  the 
federal  reserve  banks,  the  comptroller  of 
currency  of  the  United  States,  and  for  the 
bank  clearing  houses  in  the  state  of 
Missouri  have  participated  jointly  in  making 
an  examination  of  the  affairs  of  any  bank, 
private  banker,  savings  and  safe  deposit 
company  or  trust  company,  and  such  exchange 
of  information  is  necessary  to  enable  each 
agency  participating  in  said  examination  to 
obtain  and  secure  a complete  report  of  said 
examination;  and  provided  further,  that  the 
bank  commissioner,  his  aeputles  and  examiners 
shall,  with  respect  to  all  banks,  trust  com- 
panies and  savings  companies  in  which  state 
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"funds  are  on  deposit,  furnish  to  the 
state  treasurer  access  to  reports  of  all 
examinations  made,  of  such  Institutions, 
and  shall  upon  request  from  the  state 
treasurer,  disclose  to  him  any  informa- 
tion or  facts  with  reference  to  the  condi- 
tion of  the  affairs  of  any  such  oank,  trust 
company  or  savings  company,  obtained  in  the 
course  of  any  such  examination,  which  the 
state  treasurer  may  desire  to  know;  and 
the  state  treasurer,  his  deputies,  clerks 
ana  stenographers  shall  be  under  the  same 
obligation  to  keep  secret  all  facts  and 
information  thus  obtained  as  is  by  this 
section  imposed  upon  the  bank  commissioner, 
his  deputies,  clerks,  stenographers  and 
examiners,  and  for  a violation  of  such 
duty  they  shall  be  deemed  guilty  of  a mis- 
demeanor and  subject  to  the  penalty  herein 
provided;  and  provided  further , that  reports 
shall  be  made  of  the  condition  of  the  affairs 
of  a bank,  private  banker,  savings  and  safe 
deposit  company  or  trust  company,  ascertain- 
ed from  such  examination  to  the  officers  and 
directors  of  the  bank,  private  banker,  sav- 
ings and  safe  deposit  company  or  trust  com- 
pany, examined,  and  to  the  bank  commissioner," 


The  Supreme  Court  of  this  State  in  the  case  of  Mlllspaugh 
v.  Kesterson,  270  S,  VT.  110,  1,  c.  112,  in  discussing  this 
section  said  the  following: 

"Taking  the  whole  act  of  which  this  partic- 
ular section  forme  a part,  it  .must  be  con- 
cluded that  the  secrecy  imposed  was  for  the 
protection  of  banking  interests  and  their 
patrons.  This  petitioner  has  in  his  posses- 
sion books  and  papers  belonging  to  a defunct 
bank,  the  assets  of  which  were  absorbed  by 
the  plaintiff  bank  in  the  circuit  court  case. 

The  purpose  of  the  law  was  not  to  hide  legit- 
imate evidence  when  the  same  is  required  by 
the  courts  in  the  disposition  of  even  and 
exact  Justice  as  between  litigants.  e do 
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"not  Relieve  that  it  was  the  intent  of 
the  lawmakers,  by  the  language  used, 
to  preclude  the  use  of  such  facts  as 
the  commissioner  ox  finance  might  pos- 
sess in  the  disposition  of  Justice  in 
a court  having  on  trial  a civil  case." 


Also,  in  the  case  of  Ex  Parte  French,  31c  ko.  75,  285 
S.  V.  513,  1.  c.  516,  the  Supreme  Court  decided  that  the  Commis- 
sioner of  iinance  was  required  to  produce  in  court,  upon  proper 
subpoena,  the  records  and  files  of  his  office  pertaining  to 
certain  failed  banks  in  his  possession  for  purposes  of  liquidation, 
and  the  cohort  said,  speaking  through  Judge  white,  the  following: 

"The  only  theory  upon  which  the  commis- 
sioner can  be  restrained  from  divulging 
what  he  learns  in  his  examination  of 
banks,  and  from  producing  in  court  the 
records  in  his  custody,  is  on  the  ground 
of  public  policy;  that  some  public  inter- 
est may  be  adversely  affected  by  the 
revelations  which  would  ensue,  fle  are  un- 
able to  conceive  of  any  reason  why  general 
knowledge  of  toe  affairs  of  a defunct  bank 
discovered  in  a trial  in  court  would  injuri- 
ously affect  the  public  morals,  public 
health,  or  public  safety.  flhat  public  inter- 
est can  be  served  by  concealing  the  methods 
b„,  which  banks  are  guided  to  destruction 
by  those  intrusted  with  their  control/ 
ordinarily,  we  would  say  the  public  is  en- 
titled to  know  all  about  the  Inside  Jobs 
which  cause  banks  to  fall,  because  through 
such  knowledge  the  people's  representatives 
■nay  apply  a remedy  for  the  conditions 
revealed.  So  far  as  appears  on  tne  surface, 
the  only  persons  served  by  concealment  of 
such  condition  would  De  those  concerned  in 
bringing  it  about.” 


We  are,  therefore,  of  the  opinion  that  the  files  and  rec- 
ords in  your  Department  pertaining  to  failed  banks  and  truat 
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companies  in  your  hands  for  purposes  of  liquidation,  may  be 
inspected  by  litigants  and  other  parties  at  reasonable  time 


Very  truly  yours. 


COVELL  R.  HEWITT 

assistant  Attorney- ieneral • 


APPROVED: 


RjY  McKITlRICX 
Attorney-CJeneral . 


CRHJEO 


| What  disposition  is  to  he  made  of 
| money  in  County  Treasury  to  the  oredit 
of  said  fund  under  Sections  10053-10063 
) R.  8.  Mo.  1939. 


February  15,  1934.  J- 


Honorable  Robert  L.  Murphy 
Prosecuting  Attorney 
Putnam  County 
Unionvllle,  Missouri. 


Dear  Sfir: 


we  hare  your  request  of  January  18.  1934, 
for  an  opinion  upon  the  following  state  of  fact el 

•«hat  disposition  should  a County 
Court  oaks  of  money  it  has  in  the 
County  Treasury  to  the  oredit  of 
the  Private  Oar  Tax  Fuad,  under 
the  provisions  of  Ceotlon*  10053- 
10063  :e  vised  Statutes  of  Missouri 
1939,  where  the  County  does  not 
oonstruet  any  hard  surfaced  roads, 
and  there  no  hard  surfaced  roads  in 
the  County  at  all  except  those  that 
the  State  Highway  Department  construct 
and  maintain.  The  County  bat  a small 
amount  at  money  In  this  fund,  but  not 
enough  to  do  much  good  if  it  ie  distri- 
buted to  the  road  overseers  of  the 
various  Townships.  There  would  not  be 
more  than  $40.  to  give  to  each  Township. 

"Under  this  set  of  facta  would  it  be  a 
violation  for  the  County  Court  to  trans- 
fer the  money  in  this  fund  to  the  regular 
Road  and  Bridge  Fund  to  take  care  of  a 
deficiency  there,  or  to  transfer  this 
money  to  any  other  fund  to  pay  off  old 
warrants. 


iPIHIOH:  OOUHTY  COURT:  PRIVATE 

■SsB 

> ra 


•Since  the  County  does  not  have  any  hard 
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surfaced,  roads  upon  which  to  spend  this 
money,  and  since  there  is  not  enough  to 
Justify  starting  building  a system  of 
County  hard  surfaced  roads,  the  result  is 
that  this  money  is  lying  idle.* 


I call  your  attention  to  Section  10062,  R.  8. 
Mo.  1929,  vhioh  provides: 

••  • • • The  said  oounty  courts 
• • • • shall  • • • • hold  the 
amount  due  in  each  township  and 
ward  as  a separate  fund  for  the 
use  of  said  township  in  the  ps  im- 
manent construction  of  roads." 


Seotion  10063,  R.  8.  Mo.  1939,  provides  that 
this  money  shall  be  used  exclusively  by  the  various 
townships  and  provides  that  the  expenditure  of  this 
money  shall  be  by  contract  let  to  the  lowest  and  best 
bidder  for  road  building.  It  provides  that, 

"in  counties  where  gravel  or 
stone  is  not  to  be  he.d,  roads 
may  be  oonstrueted  with  such 
ether  material  as  oan  be  ob- 
tained for  such  purposes. ■ 


Section  10058,  R.  8.  Mo.  1939.  authorizing  col- 
lection of  the  private  oar  tax,  provides  that  suoh  tax 
was  levied  for  county  and  other  purposes. 


It  therefore  appears  from  the  above  statutes, 
unaided  in  their  oonstruotlon  by  any  Appellate  Court 
decisions  that  the  private  oar  tax  money  belonging  to 
your  oounty  can  only  be  expended  in  accordance  with 


Hem.  Robert  L.  Murphy 


8/15/34 


th«  abort  statutory  provisions,  and  that  the  county 
court  has  no  authority  to  transfer  that  money  to 
some  other  fund. 


Respectfully  submitted. 


approved: 


"55" 
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Assistant  Attorney-General. 


m Aotiff  dot — 

Attorney-General . 


FEH/# 


COUNTY  BUDGET  LAW 


: County  court  cannot  reduce  the  salary  of 

any  officer  which  is  fixed  by  statute  in 
order  to  balance  the  budget;  can  reduce  the 

salary  of  appointive  officers. 

/ 


Hon.  C.2.  I’urfin, 
County  Judge, 

Texas  County, 
Hartshorn,  Missouri. 


March  8,  1934. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  some  time  ago  relating  to  the  County  Budget  Law.  Your 
letter  is  as  follows: 

"I'm  writing  you  in  regard  to  See.  3, 
page  342,  Laws  of  Missouri  1933,  which 
says:  ’If  for  any  y.ar  there  should  not 
be  sufficient  funds  for  the  Co.  Court  to 
pay  all  the  approved  estimates  under  Class 
4,  after  haring  prowl ded  for  the  prior 
classes,  the  Co.  Court  shall  apportion 
and  appropriate  to  each  of flee  the  arail- 
able  funds  on  hand  and  anticipated  in 
the  proportion  that  the  approred  estimate 
of  each  office  bears  to  the  total  approred 
estimate  for  Class  4. • 

Also,  See*  8 says  the  court  may  alter 
or  ohange  any  estimate  as  public  Interest 
may  renuire  and  to  balance  the  budget.  The 
question  is,  does  the  two  sections  in  ques- 
tion give  the  Co.  court  a right  to  ohange 
the  salary  of  the  county  officers  and  balance 
the  budget? 

If  the  county  court  cannot  change  the  salary 
of  the  officers  it  will  be  impossible  for 
the  county  court  to  balance  the  budget  in 
Texas  county  by  levying  and  staying  in  the 
bound  of  the  Constitution. " 
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Seo.  3,  page  342,  Laws  of  Missouri  1933,  mentioned  in  your 
letter,  provides  as  follows: 

"It  is  hereby  made  the  express  duty  of 
every  officer  claiming  any  payment  for 
salary  or  suppllos  to  furnish  to  the  clerk 
of  the  county  court,  on  or  before  the 
fifteenth  day  of  January  of  eaoh  year  an 
itemized  statement  of  the  estimated  amount 
required  for  the  payment  of  all  salaries 
or  any  other  expense  for  personal  servioe 
of  whatever  kind  during  the  current  year 
and  the  section  or  sections  of  law  under 
which  he  claims  his  office  is  entitled  to 
the  amount  requested,  also,  he  shall  submit 
an  itemized  statement  of  the  supplies  he 
will  reculre  for  his  office,  separating 
those  whloh  are  payable  under  class  4 and 
class  6.  Officers  who  are  paid  in  whole 
or  in  part  other  than  out  of  the  ordinary 
revenue,  whether  paid  by  fees  or  otherwise, 
shall  submit  an  estimate  for  supplies  in 
the  same  manner  as  officers  who  are  paid 
a salary  out  of  ordinary  revenue.  No 
officer  shall  receive  any  salary  or  allow- 
ance for  supplies  until  all  the  information 
required  by  this  section  shall  have  been 
furnished.  The  clerk  of  the  county  court 
shall  prepare  and  file  an  estimate  for 
his  office;  also  for  the  expense  of  the 
judges  of  the  county  court.  If  for  any  year 
there  should  not  be  sufficient  funds  for 
the  county  court  to  pay  all  the  approved 
estiriiates  under  class  4,  after  having  pro- 
vided for  the  prior  classes,  the  county 
court  shall  apportion  and  appropriate  to 
each  offlee  the  available  funds  on  hand 
and  anticipated,  In  the  proportion  that  the 
approved  estimate  of  each  office  bears  to 
the  total  approved  estimate  for  olass  4." 

Section  8 of  the  County  Budget  Lav,  page  345,  Laws  of  Mo. 
1933  provides  as  follows: 

"It  is  hereby  made  the  first  duty  of  the 
county  oourt  at  its  regular  February  term  to 
go  over  the  estimates  and  revise  and  amend 
the  same  in  such  way  as  to  promote  efficiency 
and  economy  in  county  government.  The  court 
may  alter  or  change  any  estimate  as  public 
interest  may  reoulre  and  to  balance  the  budget, 
first  giving  the  person  preparing  supporting 
data  an  opportunity  to  be  hoard  but  the  county 
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•hall  hare  no  power  to  reduce  the  amounts 
required  to  be  set  aside  for  classes  1 
and  3 below  that  prorided  for  herein.  Af- 
ter the  county  oourt  shall  have  revised  the 
estimate  it  shall  be  the  duty  of  the  clerk 
of  said  oourt  forthwith  to  enter  such  re- 
vised estimate  on  the  record  of  the  said 
court  and  the  court  shall  forthwith  enter 
thereon  its  approval.  The  county  clerk  shall 
within  five  days  after  the  date  of  approval 
of  such  budget  estimate,  file  a certified 
copy  thereof  with  the  county  treasurer,  tak- 
ing his  receipt  therefor,  and  he  shall  also 
forward  a certified  copy  thereof  to  the  state 
auditor  by  registered  mall.  The  county 
treasurer  shall  not  pay  nor  enter  protest 
on  any  warrant  for  the  ourrent  year  until 
such  budget  estimate  shall  have  been  so  filed. 
(This  shall  not  apply  to  warrants  lawfully 
issued  for  accounts  due  for  prior  year, 
lawfully  payable  out  of  funds  for  prior  years 
on  hand).  If  any  county  treasurer  shall  pay 
or  enter  for  protest  any  warrant  before  the 
budget  estimate  shall  have  been  filed,  as  by 
this  act  provided,  he  shall  be  liable  on  his 
official  bond  for  such  act.  Immediately  upon 
receipt  of  the  estimated  budget  the  state 
auditor  shall  send  to  the  county  clerk  his 
receipt  therefor  by  registered  mail. 

Any  order  of  the  county  court  of  any  oounty 
authorizing  and/or  directing  the  issuance  of 
any  warrant  contrary  to  any  provision  of  this 
act  shall  be  void  and  of  no  binding  force  or 
effect;  and  any  oounty  clerk,  county  treasurer, 
or  other  officer,  participating  in  the  Issuance 
or  payment  of  any  such  warrant  shall  be  liable 
therefor  upon  his  official  bond." 


CONCLUSION 

It  1 s the  opinion  of  this  department  that  the  county  court 
cannot  reduce  the  salaries  of  the  county  officers  which  are  fixed  by 
the  statutes.  As  to  the  salaries  of  appointive  officers  wherein  the 
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appointment  is  made  by  the  county  court  and  the  amount  of  the 
salary  is  discretionary  with  the  court,  it  is  the  opinion  of 
this  department  that  the  county  court  has  the  authority  to  reduce 
such  salaries. 


Respectfully  submitted, 


OWN: AH 


OLLIVER  NOLEN, 
Assistant  Attorney  General 


APPROVED : 


ROY  MoVmRtCK, 
Attorney  General. 


LIcUuR  CONTROL  ACT:  County  oourts  not  authorized  to  license 

wholesale  dealers,  distillers,  manufacturers 
or  brewers. 


Hon. Lee  ! ullins, 
Prosecuting  Attorney, 
Atohison  County, 
dock  Port,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  lettor  of  March 
14,  1934  in  which  you  request  an  opinion  ns  to  tho  following 
state  of  facts: 

"Our  County  Court  have  asked  me  to  write 
you  for  information  concerning  the  matter 
of  1 t 8 right  to  lory  a license  fee  upon 
any  person  engaged  in  the  'wholesale 
llouor  business'  in  this  county.  It  ap- 
pears from  Section  24  of  the  Aot  as  passod 
that  a county  may  only  make  charges  for 
licences  issued  retail  dealers;  and  it 
appears  to  ms  to  be  very  plain,  and  as 
far  as  I oan  nee,  the  oounty  cannot  charge 
a license  fee  against  any  other  dealers 
than  the  retailers;  and  also,  1 cannot  see 
whorein  a wholesaler  can  qualify  as  a 
retailer  under  the  la^  as  both  retailor 
and  wholesaler. 

"I  hops  I have  made  plain  to  you  Just  what 
the  court  wants.  However,  I will  state  it 
another  way:  they  want  something  fror  you 
on  the  uestlon  of  the  wholesale  dealer 
being  reoulred  to  pey  a oounty  license. ****** 


1. 


ty  courts  are  not  authorized 

1 cense  wholesale  dealers. 

ill era,  manukas turera  or  brewers. 


Section  24  of  the  Llcuor  Control  \ct  of  the  state  of 
Missouri  provides: 
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"The  County  Court  in  each  county 
is  hereby  authorized  to  make  a 
charge  for  licenses  issued  to  retail 
dealers  In  all  Intoxicating  liquor, 
the  charge  in  each  Instance  to  be  de- 
termined by  the  County  Court,  by 
order  of  record,  but  said  charge 
shall  in  no  event  exceed  the  amount 
provided  for  in  Section  22  of  this 
act,  for  state  purposes." 

It  will  be  noticed  that  the  County  Court  Is  authorized 
only  to  license  retail  dealers  and  there  is  no  power  granted 
by  the  Liquor  Control  Act  whatsoever  authorizing  the  County 
Court  to  license  wholesalers,  distillers,  manufacturers  or  brew- 
ers. 


The  license  fee  for  retail  dealers  is  to  be  determined 
by  the  County  court,  but  this  charge  shall  In  no  event  exceed 
the  amount  provided  for  in  Section  22  of  this  Act  for  State 
purposes. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED : 


r6y  UcKITfrtidtf, 

Attorney  General 


JWH: AH 


bCriUOLii : —Under  section  iy,  Laws  ox  Missouri  it>oi , cage  5^,  Doara  may 
increase  the  levy  in  excess  of  twenty  cents  and  reject  the- 
eoual i-^tion  fee  or  minimum  guarantee. 


Hr.  Robert  L.  Murphy, 
Prosecuting  Attorney, 
Unionville,  1 issouri. 

Dear  Sir; 


?«e  are  acknowledging  receint  of  your  letter  in 
which  you  inquire  as  follows: 

"I  am  writing  you  for  an  opinion  on  the 
following  question  which  deals  with  the 
construction  of  Section  17  of  the  Laws 
of  Missouri  1931,  cage  344.  My  cruestion 
is  as  follows: 

Does  a school  board  have  the  right  to 
make  a levy  in  excess  of  twenty  cents 
on  the  one  hundred  dollars  assessed  val- 
uation after  a proposed  increase  in  levy 
has  been  voted  down  by  the  taxpayers  8t 
an  election;  that  is,  can  they  increase 
the  levy  and  reject  the  equalization 
money? 

It  have  a school  board  up  here  which 
has  attempted  to  do  this,  and  they  have 
requested  me  to  get  the  opinion  of  your 
Department  on  this  matter." 

Section  17,  Laws  of  Missouri  1931,  page  344,  pro- 
vides as  follows: 

"If  any  district  obtaining  the  minimum 
guarantee  as  provided  for  herein  levies 
in  excess  of  twenty  cents  on  the  one 
hundred  dollars  assessed  valuation  for 
school  purposes  (teachers*  wages  and  in- 
cidental expenses),  without  such  levy 
in  excess  of  twenty  cents  on  the  one  hun- 
dred dollars  assessed  valuation  for 
school  purposes  (teachers*  wages  and  in- 
cidental expenses)  be  authorized  by  a 
majority  of  the  voters  who  are  tax  payers 
of  the  district  voting  thereon,  such  dis- 
trict shall  not  be  entitled  to  receive 
state  aid  for  minimum  educational  program 
under  the  provisions  of  this  act.  This 
provision  shall  not  apply  to  districts 
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containing  cities  now  or  aereafter  having 
a population  of  fifty  thousand  or  more 
according  to  the  last  decennial  United 
States  census." 

As  we  construe  the  above  section,  if  tne  board  of 
directors  increases  the  levy  in  excess  of  twenty  cents  on  the 
one  hundred  dollars  assessed  valuation  without  first  having 
such  levy  authorized  by  a majority  of  the  voters  who  are  tax 
payers  of  the  district,  then  the  district  will  lose  the  mini- 
mum guarantee,  as  provided  for  in  the  ^receding  section.  We 
do  not  construe  the  section  to  mean  that  the  board  cannot  in 
any  event  levy  in  excess  of  twenty  cents  on  the  one  hundred 
dollars  valuation.  If  the  majority  of  the  voters  consent,  then 
they  may  levy  more  than  twenty  cents  and  still  obtain  the  mini- 
mum guarantee  as  provided  therein.  However,  if  the  majority 
of  the  voters  do  not  consent  and  the  levy  is  increased  in  ex- 
cess of  twenty  cents,  then  that  district  forfeits  the  minimum 
guarantee  provided  for.  We  construe  this  section  to  mean 
that  they  may  increase  the  levy  and  reject  the  equal ization 
money  or  the  minimum  guarantee. 

Section  11  of  Article  X of  the  Constitution,  among 
other  things,  provides  as  follows: 

"•♦•For  school  purposes  in  districts  com- 
posed of  cities  which  have  one  hundred 
thousand  inhabitants  or  more,  the  annual 
rate  on  property  shall  not  exceed  sixty 
cents  on  the  hundred  dollars  valuation 
and  in  other  districts  forty  cents  on 
the  hundred  dollars  valuation:  Provided, 

The  aforesaid  annual  rated  for  school 
purposes  may  be  increased,  in  districts 
formed  of  cities  and  towns,  to  an  amount 
not  to  exceed  one  dollar  on  the  hundred 
dollars  valuation,  and  in  other  distttcts 
to  an  amount  not  to  exceed  sixty-five 
cents  on  the  hundred  dollars  valuation, 
on  the  condition  that  a majority  of  the 
voters  who  are  tax-oayers,  voting  at  an 
election  held  to  decide  the  question, 
vote  for  said  increase. •••" 

'e  believe  that  the  construction  given  to  Section 
17  by  us  is  the  proper  one  if  we  are  to  give  effect  to  the 
above  oonsti tutional  provision.  Under  the  above  constitutional 
provision  the  levy  is  fixed  at  sixty  cents  in  certain  cities 
and  forty  cents  on  the  one  hundred  dollars  assessed  valuation 
elsewhere.  These  limitations  are  fixed  without  considering  a 
vote  of  the  tax  payers.  Those  rates  may  be  increased  by  a 
vote  of  the  tax  Dayers.  If  Section  17  be  construed  so  that  a 
twenty  per  cent  levy  would  be  the  minimum  amount  which  the 
"oard  could  levy,  then  it  aooears  to  us  that  such  provision 
\ld  be  in  conflict  with  the  above  constitutional  orovision. 
therefore,  adopt  the  view  that,  not  only  to  reconcile  the 


Ur.  Robert  L.  Murphy, 


-3- 


April  5,  1934. 


etatute  with  the  constitut ion,  but  from  the  wording  of  the  statute 
it  was  intended  not  to  limit  the  levy  to  a maximum  of  twenty  cents, 
but  rather  to  compel  a forfeiture  of  the  minimum  guarantee,  as 
provided  for  therein,  if  a levy  in  excess  of  twenty  cents  was 
made  without  the  authorization  of  a majority  of  the  voters. 

It  is  therefore  the  opinion  of  this  Denartment  that 
under  Section  17,  Laws  of  Missouri  1931,  page  344,  the  board  msy 
make  a levy  in  excess  of  twenty  cents  per  one  hundred  dollars 
valuation,  but  if  they  do  so  without  the  authority  of  a majority 
of  the  voters  who  are  tax  payers  voting  in  favor  of  suoh  levy, 
then  the  district  will  forfeit  the  minimum  guarantee  provided 
for  in  the  preceding  section. 


Very  truly  yours, 


FRA?IK  S.  HAYES, 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 


F7H:S 


1 ✓ *' 
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County  School  Fund: 


County  Court  having  foreclosed  a 
mortgage  on  property  on  whioh  they 
have  loaned  money  belonging  to  the 
County  School  Fund  and  having  bid 
the  property  in  at  the  foreclosure 
sale,  cannot  allow  the  mortgagor  to 
redeem  property  by  accepting  bonds  of 
the  Home  Owner's  Loan  Corporation* 


ti- 


ll 


Mr.  Robert  L.  Murphy, 

Prosecuting  Attorney, 

Unionvllle,  Missouri • 

Dear  Mr.  Murphy :- 

We  have  your 
tained  a request  for  an  < 

"I  am 

matter,  namely:  to  see  if  it  is  legal  for  a County  Court  after 
they  have  foreclosed  a mortgage  on  property  on  whioh  they  have 
loaned  money  belonging  to  thd  County  Sohool  Fund  and  have  bid 
the  property  in  at  the  foreclosure  sale,  to  allow  the  mortgagor 
to  redeem  the  property  by  aooepting  Government  Bonds  furnished 
by  The  Hone  Owner's  Loan  Corporation.  I note  that  under  Seotion 
9256  Revised  Statutes  of  Missouri,  1929,  that  the  County  Court 
may  become  the  purchaser  at  a foreclosure  sale  of  this  kind,  and 
may  hold  amd  manage  this  nroperty,  but  that  said  Seotion  9256 
also  requires  that  'as  soon  as  praotioable,  and  in  the  Judgment 
of  said  oourt  advantageous  to  the  sohool  or  schools  interested 
therein,  suoh  property  shall  be  resold  in  such  manner  and  on  such 
terms,  at  public  or  private  sale,  as  suoh  court  may  deem  best 
for  the  interest  of  said  sohool  or  schools,  etc.'*  It  seems 
from  this  that  it  is  the  Intent  of  the  law  to  allow  the  oourt 
some  discretion  in  the  disposition  of  this  property  after  they 
bid  it  in  at  the  foreclosure  sale,  and  if  that  be  true  why 
should  they  not  also  have  some  discretion  in  allowing  the  mort- 
gagor to  redeem  provided  it  is  for  the  best  Interests  of  the 
school  fund. 

"It  would  seem  that  it  would  be  a good  solution  of 
part  of  the  difficulty  to  allow  the  mortgagor  to  redeem  and  allow 
the  county  oourt  to  aooept  Government  Bonds  as  I mentioned  above. 
This  is  more  to  be  desired  than  ever  at  a time  like  the  present 
when  it  is  very  difficult  to  realize  anything  like  the  true  value 
of  land. 
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letter  of  December  20,  1933,  in  which  was  con* 
pinion  as  follows: 

rltlng  you  for  an  opinion  on  the  following 


"I  received  a letter  a few  days  ago  concerning  this 
matter  from  Hon.  Guy  P.  Allen,  District  Appraiser  for  the  Home 
Owner's  Loan  Corporation,  and  he  stated  that  he  had  dlsoussed  this 
matter  with  you,  and  that  if  I would  write  you  you  would  render  me 
an  opinion  as  to  the  legality  of  this  proposal.1* 
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Section  9256,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 

"Sec.  9256.  Authority  to  repossess  property 
by  purchase.—*  * * * The  county  court  of  any  county 
holding  property  acquired  as  aforesaid  may  appoint  an 
agent  to  take  charge  of,  rent  out  or  lease  or  otherwise 
manage  the  same,  under  the  direction  of  said  court;  but 
as  soon  as  practicable,  and  in  the  judgment  of  said  court 
advantageous  to  the  school  or  schools  interested  therein,  such 
property  shall  be  resold  in  such  manner  and  on  such  terms, 
at  public  or  private  sale,  as  said  court  may  deem  best  for 
the  Interest  of  said  school  or  sohools;  and  the  money 
realised  on  suoh  sale,  after  the  payment  of  the  necessary 
expenses  thereof,  shall  become  part  of  the  school  fund  out 
of  which  the  orlglnalloan  was  made." 

In  our  minds  the  information  sought  in  your  letter  presents 
a basic  question  on  which  we  have  already  ruled  although  in  this  in- 
stance the  matter  is  approached  from  a slightly  different  angle.  We 
attach  herewith  a copy  of  our  former  opinion. 

The  discretion  of  the  court  mentioned  in  the  pertinent 
portion  of  the  above  quoted  section  per tq ins  only  to  the  manner  in 
which  such  land  shall  be  handled  or  to  the  manner  in  which  such  land 
shall  be  sold.  The  question  of  medium  of  payment  in  case  of  a sale 
is  quite  another  matter.  As  will  be  noted,  in  the  last  few  limes  of 
the  section,  set  off  by  a semi-colon,  and  apart  from  the  discretion 
provision,  we  find  the  language  "and  the  money  realised  on  sueh  sale", 
which  language  clearly  shows  the  legislature  to  have  intended  money  as 
the  medium  of  payment.  We  assume  that  the  term  "money*'  as  used  therein 
means  "ourrenoy,  the  circulating  medium,  cash,  etc."  as  defined  in 
Black* s Law  Dictionary;  but  even  should  the  term  be  taken  in  its  broad 
generic  sense  as  a mere  representative  of  value  in  effecting  exchanges, 
we  oould  not  bring  sueh  a transaction  as  the  one  proposed  in  your  letter 
within  the  purview  of  the  law  in  question. 

The  main  objection  to  the  proposed  transaction  lies  in  another 
direction.  In  our  earlier  opinion,  a oopy  of  which  is  attaohed  herete, 
we  held  that  the  oounty  court  had  no  right  to  accept  bonds  of  the  Homs 
Owner's  Loan  Corporation  in  payment  of  mortgage  Indebtedness  on  loans 
made  out  of  the  County  School  Fund.  The  basis  of  said  opinion  was  that 
suoh  a procedure  was  in  effect,  or  actually,  an  investing  of  said  fund 
in  said  bonds  and  that  by  the  terms  of  the  School  Law,  and  particularly 
by  the  terms  of  the  Constitution  of  Missouri,  an  investment  of  suoh 
fluid  in  such  bonds  was  forbidden. 
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For  the  purposes  of  this  opinion  we  quote  Article  H oeetion 
10  of  the  Constitution  of  Missouri,  as  follows: 

* All  county  school  funds  shall  be  loaned  only 
upon  unencumbered  real  estate  security  of  double  the 
value  of  the  loan,  with  personal  seourlty  in  addition 
thereto".  (Underlining  ours) 

In  our  opinion  the  identical  situation  arises  here.  The 
investment  feature  remains  the  same  whether  It  occurs  before  foreclosure 
or  after;  i t is  the  exchanging  of  one  asset  of  the  fund  for  some  other 
asaet,  and  the  Constitution  as  well  as  the  statutory  sections  provide 
whet  suoh  latter  asset  shall  be. 

We  note  in  your  letter  you  state  that  at  this  time  it  is 
very  difficult  to  realise  anything  like  the  true  value  of  land.  This 
Is,  of  course,  true,  but  under  the  statutory  section  above  gnoted  the 
land  need  not  be  sold  until  such  is  practicable,  and  in  the  interim  nay 
be  leased  or  managed  by  the  agent  of  the  court. 

The  acceptance  by  the  county  court  of  the  bonds  In  question 
as  proposed  may  seem  a desirable  solution,  but  under  our  Constitution 
and  statutes  we  are  bound  to  the  opinion  that  it  cannot  be  accomplished. 


Tory  truly  yours. 


CMIJr:G  CHA3.  M.  Hu  KLL,  Jr. 

Assistant  Attorney  General 


Approved: 


Attorney  General. 
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BOARDS  Ot  iWUALIiAIIJil  -ust  give  effect  to  8enate3ill  94*  P*g*  419 

— lows  of  Ifo#  1999  In  setting  valuations  for 

1994  turn. 


State  Tax  C— isslm 
JtffWMB  City*  iliMMTl 


cc»  ■.«  J*  Marp'iy,  Ghal— 


— aotacarledge  mi lpt  of  your  rsqu— t for  on  opinion 
of  thio  off  loo  r— ding  as  foils— « 

"so— to  3111  94*  poooo4  ot  the  **3  Goo oi— 

that  hao  to  do  with  the  valuation  of  lends 
in  drainage  or  low—  districts*  Ivipo— o on 
the  tste  Tax  craiseian  the  duty  of  taking 
into  consideration  certain  facts  in  arriv- 
ing at  the  valuation  of  a— eased  lands* 

This  1—  eas  passed  without  — — erg— y 
o louse  and  boon—  off—  tivo  an  July  ti*  1999* 

rhis  Lopartawnt  would  like  e ruling  ee  to 
ehethar  or  not  thio  eat  will  hero  any  effoet 
an  the  assessment  rads  as  of  Juno  1*  1999#" 

Sonata  Kill  94*  rsfsrrsd  to  above*  ia  found  at  pegs  419* 
Lam  of  ife*  1999 • This  Ast  o insists  of  two  eeetlona*  portions  of 
w*>ish  road  — folio—  t 


S9CTIJI  1.  That  in  determining  the  assessed 
valuation  of  lands  • • • on  which  benefit 
a sa—  snouts  ha—  boon  levied  a a a the  eounty 
aaaaaaors  a e a state  tax  ewloslon*  the 

ap  oal s *"sKal\ ^aoartaIn~ni r^dot—Lio tKa- 
a aunt  * e e of  then  existing  bsnsf its  — ssad 
see  and  for  wttloh  • • • no  levy  • • • for 
prinoipal  has  base  paid*  exclusive  of  delin- 
quent levies  e e e and  tsks  into  considera- 
tion the  snount  thereof  in  dote  raining  the 
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value  of  auth  loads  • • • for  oases  mont 
for  taxation  for  general  p« rposee*  and  tho 
difftarenae*  • * * talma  tho  saint  of  Saab 
loads  • * * taking  into  consideration  tho 
drainage  or  levee  taprwsisita  and  anoant 
of  tho  • * • benefits  assossod  * • • and 
for  Shiah  * * a no  lory  a a a far  principal 
has  base  paid*  exclusive  of  delinquent 
lsvies  a • a shall  bo  and  bosons  tho  assosaad 
valuation  sea  whiah  euSh  lands  • • • shall 
bs  taxable  for  all  gonsral  purposes  * • •# 


• * • *J.d  it  shall  i»  -the 

* • * aaeea  >ors  sndTKe  o< 

sssallssitlsn  and  irnm*  » » In  ass 
oqualialngeud  adjseiing  the  valSo  of 
loads  *"♦  * to  enfenito  tke  prevlsT 
:0rCTaot*  “ 


of  the  oountar 

ISoTA 


MCTIOS  2*  It  Is  hereby  node  the  duty  of 
the  clerks  of  the  county  eourte  to  seosrtala 

• * • the  aggregate  anouat  • • • of  the  por- 
tion of  • • • benefits  aasssssd  • • * against 
lands  • e e within  • • e drainage  or  levee 
districts  ♦ ♦ ♦ in  their  respective  oountlot 
end  for  taiish  • • * no  levy  • « • for  prin- 
cipal has  boon  paid*  exclusive  of  delinquent 
levies  • • o and  ehall  also  oertlfy  the 
aggregate  anoont  • • • of  then  existing 
benefits  • * e for  Shiah  • * • no  levy  see 
for  principal  hoe  been  paid*  exelusivo  of 
delinquent  levies  • * •*  together  with  nay 
other  information  that  nqr  bs  necessary  or 
required  la  order  that  the  previsions  of 
this  ost  my  besom  ef festive  and  tho  equal- 
ising «f  tho  valuation  ef  lends  e e e within 
drainage  or  levee  districts  see  for  teas- 
tion  far  general  purposes  nay  be  expedited* 
end  to  • • • mats  out  a d forward  e e e the 
information  above  referred  to*  to  tho  state 
auditor  to  bo  laid  before  the  state  board  of 
equalisation*  It  la  hereby  node  tho  see 
duty  of  the  see  clerks  s • * to  retain  a 
oopy  of  the  information*  natters  and  things 

• • • to  be  laid  before  and  for  the  use  of 

the  oomtpPboturJe  of  equalise  Ton  «w-  rT  appeale*" 


Stmt* 


X. 


THE  JOXiftdr  DU?r  gp  KUJtDS  OP  i#iALI- 

rang-  w.&mi  MiBara»'  'orfirr 


The  Motions  of  this  sot  ss  quoted  hors  bssn  dslstsd  so 
s s to  asks  sere  evident  ths  portions  of  tho  sot  applicable  to  yoer 
inquiry  sad  far  tho  purpoM  of  onphaslslng  ths  foot  that  tho  fore- 
going sootions  lay  an  initial  or  priaary  duty  upon  ths  boards  of 
equalisation*  ss  nail  as  upon  tho  scanty  sssMsoroc  to  giro  full 
foroo  sad  offset  to  tho  provisions  of  this  snaotrwnt.  In  feet* 
ths  wording  of  tho  let  itsslf  would  bo  oonoluslve  os  to  tho  legis- 
lative intent*  Bet  only  ars  ths  boards  of  equalisation  o considered 
along  with  the  assessors  in  ths  sons  phrsM  sf  ths  first  section* 
but  undsr  See*  t it  Is  aads  ths  duty  of  tho  elsrfc  of  tho  oounty 
o court  to  obtain  roll  infonsstion  as  to  the  —smt  of  unpaid  lsvias, 
•nluilis  of  dslinquonoios  against  ths  land  in  lira  I nogs  or  Isvos 
districts  in  his  county*  and  requires  that  ths  slsrk  nsho  a oopy 
of  oil  such  information  and  lay  it  bsfors  ths  oounty  board  of 
equalisation*  ; wculiarly  enough*  ths  oounty  elsrte  is  not  re- 
quired to  famish  this  infoasetlen  to  tho  oounty  oossosor*  flhlle 
s duty  is  laid  upas  the  oounty  assessor  in  ths  first  asst  ion*  it 
is  interesting  to  oot«  that  ths  naans  by  which  tho  result  oaa  bo 
seourately  and  uniformly  aooonpliahod  are  prowl  dad  for  the  un 
sad  benefit  of  tho  oounty  boards  of  equalisation  rather  than  for 
tho  um  sad  bs:  sf  it  of  tho  osoossor* 


He 


attOUUL  0JTZX8  OF  AiiSMS&M  AXD 

the  foregoing  enaetnent,  whlsh  was  not  offset ive  until 
July  14*  19SS*  must  bs  sansldarod  as  a statute  oonoamlng  and 
allying  to  tho  duties  sf  tho  osoossor  sad  the  boards  of  equali- 
sation* Ss  as  to  have  oloarly  before  us  the  dutias  of  ths 
assMsors  and  the  boards  of  equalisation  in  tho  parforwanM  of 
their  duties  rasp— ting  ths  valuation  of  property*  ws  diroot  at- 
tention to  certain  other  statutes*  portions  of  Ubioh  rood  as 
follows f 


"oos*  97 St*  k*  «•  1029*  The  assessor  shall 
valna  and  assess  all  proparty  on  ths  as—a 
sor's  books  aoeardlng  to  its  trus  value  in 
nnuqr  at  ths  bins  of  the  aaaesoaenti  e e a* 
.ash  tract  of  load  and  town  lots  should  bo 
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Station  9812  a*  fa*  1929  read*  in  part  aa  follows* 

"Said  board  Shall  havo  poser  to  hear  o on- 
plaints  and  to  equalise  tha  valuation  and 
assessments  upon  all  raal  and  parsanal 
proparty  within  tha  county  which  is  mads 
taxable  fay  law,  and,  haring  each  taken  an 
oath,  to  ba  adoinistersd  by  tha  dark, 
fairly  and  impartially  to  equalise  the 
valuation  of  all  tha  taxable  property  in 
such  county,  shall  immediately  proeead  to 
eqaallsa  the  valuation  and  assessment  of 
all  each  property,  both  real  aid  personal, 
within  their  eounties  reepeotively,  eo 
that  aaeh  treat  of  land  shall  ba  entered 
on  the  tax  book  at  ite  true  value t * • •*" 


ZZZe 

S iMAte  duL  BO*  H AfVUCfaUflj;  TO 
gjjgggjg  ? 1934  1AX.-44* 

▲ careful  study  of  Senate  dill  fao*  94  reveals  It  to  fas 
tha  legislative  direction  to  the  easily  assessor  and  the  beards 
of  equalisation  as  to  the  manner  in  which  they  shall  arrive  at 
the  assessed  valuation  of  tracts  of  land  situated  in  drainage  and 
leva*  districts*  There  oan  fas  little  doubt  as  to  the  power  of 
the  Legislature  to  so  direst  the  various  state  ageusias  in  tits 
performance  of  their  duties*  Judge  Durgess  la  tl*e  sees  of  Hfcrd 
v,  board  of  Squall satico,  135  ilo*  303,  l*o*  324  has  stated* 

To  the  state  belongs  the  sovereign  poser 
of  taxation,  and  in  the  exercise  of  this 
poser  it  has  the  right  to  provide  fay  proper 
legislation  neens  for  arriving  at  tha 
values  of  all  taxable  property,  and  for 
assessing  and  eol looting  the  revenues, 
subject  only  to  the  limitations  and  restric- 
tions provided  for  by  the  constitution,  see" 

This  Act,  although  directed  entirely  to  the  method  fay 
which  the  assessors  and  the  beards  of  squalisatlcna  shall  arrive 
at  the  taxable  value  of  such  land  is  still  to  be  classified  as  a 
procedural  statute  end  may  be  e sisi  dared  as  similar  to  Sec*  9813 
K*  fa*  1929  laying  down  fay  legislative  enactment  the  order  in  vhieh 
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tha  county  board*  of  •quail  sol  ion  shall  prowid  to  oyallw  tho 
valuations  of  tho  property  under  thoir  jurisdiction  to-erit,  that 
they  shall  first  raloo  all  valuations  thldi  in  thoir  opinion 
hare  boon  under-assessed,  and  shall,  second,  loeer  all  valuations 
whieh  in  their  opinion  hare  bean  returned  above  their  true  value* 
There  eon  he  little  doubt  but  thet  the  board*  of  equalisation  sot 
in  a judicial  capacity  la  performing  theee  functions*  Thie  was 
established  in  the  early  eases  of  thie  stats,  one  of  whish  use 
that  of  aailroed  Cs*  tfeJuire,  reported  at  49  tts*  482.  in  this 
ansa  Judge  agnar  stated,  l.o.  489* 

"In  the  eeee  of  The  St*  Louis  autoal  Life 
Ine«  Co*  v*  Charles,  47  «to*  442,  it  was  /•••> 
hold  thet  the  aetion  of  the  eeeeesor  end 
of  the  beerd  df  appeals,  or  County  Court, 
la  the  natter  of  taxation,  was  judielalf 
and  where  It  appeared  tram  the  tee-list 
that  the  assessor  hod  jurisdiction  over 
the  property,  i*e*,  that  it  was  llabla  to 
ba  tsaewri  in  aiy  f os»,  though  Irregularly 
assassed,  the  eolleeter  would  net  be  liable 
to  the  tsx-psyur  for  the  anoint  ool  looted. H 

This  eeee  and  the  ruling  therein  has  bean  frequently  and  rspeatedly 
sited  by  our  Cuprous  Court,  one  of  the  more  mount  rulings  being 
in  the  ease  of  State  ex  rel*  Board  of  Squaliaetlon,  254,  So* 

464*  In  rsepwot  to  this  judicial  poser  or  function.  Judge  lack 
in  the  ease  of  slack  v*  bonigle,  102  w.  192,  l.o*  196,  stated! 

"In  perf anting  these  duties  the  board  sets 
judioiallyt  thie  has  been  often  held,  and 
the  vety  nature  of  the  duty  to  be  perfumed 
as  toes  it  a judicial  one*  St*  Louie  ‘Mutual 
Life  Ins.  Co*  v*  Charles,  47  Mo*  44S»  Bail- 
rood  v*  Jaguire,  49  Us*  482|  Cooley  an 
lawatian  (1  ‘A» ; 291*  The  beerd  hee  juris- 
d lotion  over  ell  the  lends  in  the  county, 
nod  generally  in  practice  its  actions  will 
ba  confined  to  raising  and  depressing  tho 
assessed  value  of  particular  paresis,  ee 
ea  to  bria  ell  the  lends  in  the  county  to 
a uniform  value*  The  law,  however,  clearly 
pod templates  that  all  property  Stall  ba 
assessed  at  its  true  value  (see*  4711), 
and  if,  in  the  opinion  of  the  board,  thie 
has  not  been  done,  then  the  aeeesaasnt  nay 
be  increased  so  as  to  oonply  with  the  spirit 
and  intention  of  the  lew*" 
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At  this  point  amj  it  be  stated  thnt  in  view  of  the  mot 
that  we  ooaolude  -vwoate  Jill  Mo*  34  to  be  a procedural  ototuto  and 
in  Ti«v  of  tho  consistent  ruling  that  tho  board#  of  oquallaatloa 
perform  Judicial  functions*  it  eppeers  that  it  ia  1— aterial  whether 
or  not  tho  aaooaaasnt  for  1944  tanas  ia  nads  on  tho  baaia  of  tho 
valuation#  of  properly  oa  of  June  1,  1988  (alaoot  too  contho  be- 
fore tho  effective  data  of  aoti  dill  34)  or  obother  aaid  valua- 
tloaa  are  to  bo  nade  aa  of  tho  data  of  Mnw—it;  Santo  ill  34 
boiag  a rwnedial*  prooodural  statute,  there  la  no  proeunptloa  that 
it  la  not  to  aot  retrospectively*  There  ia  no  pre suction  that  it 
la  aot  to  aot  upon  Miiimt*  partially  made,  or  in  tho  praoaaa* 

Viewing  thla  dot  fron  ano  -hor  angle*  wo  ocnclude  that  it 
ia  oertalnly  to  bo  olaoood  oa  a medial  law*  It  la  •mmm  has— 
lads#  that  awqr  thoaaanda  of  aoroo  of  landa  ia  drainage  and  levee 
district#  hare  boon  forfeited  booouoo  of  tho  Inability  of  tho  one* 
ora  to  poy  tho  taxes  and  aaooooanato  levied  against  the  land* 

It  la  oloar  that  it  waa  tho  intention  of  the  Legislature 
to  eerroot  a supposed  inequality  eniotiag  botnaan  land  la  Avlnaga 
end  levwo  diatriota  and  thaae  without  each  diatriota*  bother  or 
aot  euoh  inequality  exists  ia  fnat  ia  not  hare  dlacuaosd  * nor  da 
wo  paao  upon  tho  oonatltutionality  of  tho  aot*  The  ot  being  in* 
tended  to  oorroot  a auppaaod  inequitable  can  ltion*  tho  law  taaat  bo 
oonoldorod  medial*  That  being  tho  oaeo*  wo  believe  tho  oaee  of 
Clark  v*  ailroad,  119  Ho*  684,  la  applicable*  At  page  683  wo  find 
tho  followimgi 


particular  node  of  procedure  for  tho  anforo 
wont  or  dofonoo  of  hia  righto*  tort  a new 
statute  deals  with  praswdnro  only,  prina 
faoie  it  applies  to  all  actions  - • those 

future  nstlona*  .hat  was  bafarw  a subject 
of  equitable  relief  nay  bo  node  triable  ty 
jury  without  affecting  vested  rights*  If 
before  final  decision  s new  law  ae  to  pro* 
oedure  lo  enacted  on  goes  into  effect*  It 
wnwt  fron  that  tins  ewarn  and  regulate 
the  proceed  Inge** 


and  ot  page  684*  tho  following  rmarfce  ore  aadoi 

"The  doctrine  thus  announced  scene  well- 
bedded  in  principle*  so  think  it  applies 
to  tho  statute  In  hand*  which*  la  Its 
eeeenoe*  lo  purely  o r woe  dial  one*  henoe 
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no  presucaption  Ilea  that  it  woe  intended  to 
op* rata  prospeotive^ooly*  Jains  highly 
renodlel  It  should  m nosfc  liberally  non* 
strued  to  further  it#  llfo  in  advaroinj; 
tho  tweedy  and  striking  down  the  nieehlaf 
ained  at  **  tho  need  and  oooaaion  of  the  law* 
tha  mischief  folt  and  tho  object  and  rwaedy 
in  Tiaor  boiag  oardinal  elcneate  in  statutory 
interpretation** 

HO  further  rofor  to  Vm  oaoo  of  Jetfanua  vurk,  8*  7 
Uo*  109*  Tho  ocntanticn  of  tho  defendant  la  found  an  i*ge  111* 
whom  tha  following  ia  stated* 

*Tha  defsmdant  herein  as  aorta  that  tha 
petition  otateo  no  cause  of  action*  bo* 
oeuao  it  shoes  that  tho  tot  of  1£?11»  pro* 

Tiding  far  annual  accounting  of  a trustee 
appointed  by  tha  olrouit  court,  mao  paaaad 
subsequent  to  hla  appolntasnt*  and  tha 
mating  of  tha  tauat  estate  in  hie** 

iba  set  of  l£li*  aa  you  oan  aaa  by  tha  foregoing  extract*  required 
all  truataoo  appointed  by  tha  elreuit  court  to  nataa  a full  account* 
lag  and  report  annually  respecting  thalr  trust*  Tho  court  atatod * 
l*o*  lib i 


"fhia  arg, apart  proceeds  upon  tha  theory 
that  if  it  ia  siada  to  apply  to  existing 
truata  and  truataoa  it  ia  retrospective 
ia  operation*  Appollunt  oitoa  eaaoo 
abating  tho  rule  of  atatutory  construction 
that*  unless  a different  Intent  in  tha 
statute  ia  evident*  lto  proviaiano  are  to 
be  considered  as  prospective  only  and  not 
retrospective*  (state  ox  re  1*  v*  vrirjit* 
261  do*  328*  l*o«  Ml*  and  oaaaa  cited.) 
This*  however*  allies  only  to  artatutoa 
which  weald  effect  vested  righto*  and  not 
to  statutes  which  are  remedial  only*  ho 
ana  ha a a rested  interest  ia  tha  fora  of 


and  hold,  1.0.  118* 

“’ih*  Aet  of  1911*  under  ths  authorities 
sited*  requirin'  trust*—  appointed  ty 
the  ourt  in  asy  tmat  estate  to  sabs  sc 
arsaial  report  Wily  applies  to  procedure, 
is  entirely  maedial  la  operation*  and 
affects  nabob's  existing  right** 

The  ooort  also  oonsidared  the  presumptive  nils  in  rsspsst  to 
fotroaotieo  operation  of  statute*  and  hold  the  general  rule* 
to  eit*  that  statutas  van  presumed  to  aet  nrosp— tlvely  only, 
net  to  apply  to  remedial  and  praneitiral  statutes*  l»o*  U9i 

'’.here  a ass  statute  deals  with  pie  os  dure 

«Uy*  priran-faeie  it  applies  to  all  astiaus 
— - tho—  wniah  hare  aoerued  or  are  ponding* 
and  fut’ire  set  ions*  • . iensral  words  in 
remedial  statutes  any  ho  applied  to  past 
tare  iseotiaas  and  pending  oases*  aoeerding 
to  ell  lndl— tions  of  legislative  intmt  end 
this  :*«y  bs  greatly  influ— sad  by  enmsldera 

Just!—*" 

It  appears  that  our  holding  in  this  Inst—  is  consist- 
ent with  similar  relinks  in  othsr  statutes*  In  ths  saas  of  sins 
▼*  doard  of  Co— lssioaera*  M B*;i*  80*  tho  \toreao  Court  of  Indiana 
oonsidarsd  this  pr—1—  as  applied  to  t h*  levy  and  sssss— it  of 
land  in  oounestion  with  the  purshaas  of  a tall  road*  It  appoars 
that  on  the  tnd  of  surah*  1884*  the  presosdings  euro  instltutod 
undsr  tho  thee  existing  1—*  Proceedings  were  not  e— pitted  until 
after  the  4th  of  J— »*  166*f  in  the  —time*  ths  1st  of  ipril  18* 
IdSS  had  besoms  offtotiee*  shsaglng  ths  preosdu re  in  eueh  eases* 

Its  f ollsslnc  rsoarta  are  fouad  in  the  usurt*s  opinion*  l*o*  81* 

"It  nay  bs  oonasded*  eh—  ace  or  mors  sootions 
of  a statute  are  swan  dad  is  ths  nods  one- 


soribod  by  ths  ooastltutisn*  that  ths  a— ndsd 


•hanging  nodes  of  pro— dure*  but  net  ohsn&ing 
ths  tribunal  or  tho  basis  of  ths  ri^d*  and 


la  the  ease  of  iiallroad  Cenpony  at  al#  Tt  M*  the  m 

oourt  considered  the  effect  of  e ohange  la  the  liar  pending  proceed 
Inge  for  the  lepmewnl  of  e street*  <e  find  the  following  reaaitee# 
1.0*  168 1 


end  alee  of  collecting  the  oeete  of  euoh 
Inprrvononte,  eea  changed  fay  the  nee  not* 

Appellant  lnelete  that  the  avenoent  of 
facte  in  the  omplalnt  ie  lnenffleient  to 
ehoc  that  a statutory  lien  oa a per  footed 
agalaet  lta  property#  beeauee  the  pro- 
eeaiUnge  oore  all  had  la  aoeardenoe  with 
tha  pranrlslaae  af  the  Jarrett  lew,  not- 
withstanding lta  repeal#  and  were  not 
oado  to  oonfom  to  the  noo  lew  after  It 
wont  Into  offoet#  •••••••ee  The 

general  rale  ie  that  eta  tut  ee  greeting 
authority  to  levy  epaalal  aeseeeaonte 
against  private  property  mat  be  strictly 
construed,  end  the  node  of  procedure  pro- 
eorlbed  met  be  closely  folloeed  la  all 
eeeentlel  detalle#  The  new  etatute  re- 
quired the  oeete  of  the  Inproeeeent  to  he 
firet  apportioned  ty  the  eity  e— 1 eelreiere 
la  proportion  to  the  benefite  received)  but 

without  reference  to  the  eity  oomlselenere# 
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Thia  <u  a material  and  eubetantlal  da* 
parts ra  free  the  method  praeerlbad  by  the 
lam  la  ferae  at  the  time  the  aaaaavsant 
was  nade,  and  sufficient  to  invalidate  the 
lien  declared  upon  la  the  ecapUint*" 


CJICUttIJH. 


Fram  the  foregoing  antherltiee  ee  oanolude  that  Hecate 
Sill  So*  54  p*  419  laaa  of  Klaeeivi  193S  la  to  be  given  due  corn- 
el deration  by  the  bearde  of  equall aatl cm  la  the  equalising  and 
adjuating  1994  taxes. 


Heapeetfully  as fitted. 


ha.  jar  a.  kaluk*,  j**, 

Asa latent  Attorney  General 


HdUsS'S 
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TAXATION:  RE  VENUS:  — ASSESSOR  HAS  THE  AUTHORITY  TO  REQUIRE  TAXPAYERS 

- To  JUKE  AN  ITEMIZED  LIST  OF  THE  PROPERTY,  AS 

COVERED  BY  CLASSES  7,  8,  and  9 OF  SECTION  9766, 

(,  R.  S.  MO.  1929;  AND  ALL  PROPERTY  MUST  BE  RETURNED 

) FOR  ASSESSMENT  AT  IT8  TRUE  VALUE.  AND  ANY  NOTE 

OR  INSTRUMENT  IS  SOLVENT  UP  TO  ITS  TRUE  VALUE  IN 
MONEY.  WHETHER  THAT  MEANS  FACE  VALUE  OR  NOT. 


May  17, 

19M. 

lF)L; 

State  Tar  Commission, 

Lh_i 

Jefferson  City, 

Missouri. 

Attention: 

Mr.  A.  J.  Murphy 
Commissioner. 

Gentlemen: 


This  department  la  in  reoeipt  of  your  letter 
vherein  you  atate  in  part  aa  follwws: 

"The  wording  of  the  paragraph  in 
question  la  'eight,  an  aggregate 
statement  of  all  solvent  notea 
secured  by  mortgage  or  deed  of 
trust. ' 

"The  literal  definition  of  so : vent 
ia,  of  course,  a note  payable  at 
its  face  value,  or  a note  that 
will  be  paid  at  its  face  value, 
or  worth  its  face  value. 

•Mr.  Teasdale  is  evidently  leading 
up  to  the  argument  that  a note 
that  is  only  worth  50  or  60$  of 
its  face  value  is  not  a "solvent" 
note;  therefore,  would  not  have 
to  be  returned  on  the  ansesiynent 
list. 

"ie  cnn  not  accept  this  interpre- 
tation. It  is  our  thought  that 
all  property  must  be  returned  for 
assessment  at  its  true  value  and 
that  any  note  or  other  instrument 
is  solvent  up  to  its  true  value  in 
money,  whether  that  would  mean  face 
value  or  not. 
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•We  would,  however,  like  to  have  an 
official  ruling  on  this  point  at  jour 

earliest  convenience. 

•In  this  oonneotlon  we  would  also  like 
to  have  your  opinion  on  the  interpreta- 
tion of  the  word  1 aggregate1  in  this 
same  section  in  regard  to  the  7th,  8th, 
and  9th  classes  of  property  to  be  listed. 
The  wording  of  the  section  rather  implies 
that  the  tax  payer  is  only  required  to 
report  on  his  assessment  list  the  total 
combined  Telus  of  all  his  property  In 
each  olase. 

•This  Commission  has  been  considering 
the  desirability  of  asking  the  Assessor, 
when  assessment  lists  are  turned  in  by 
the  tax  payer,  to  require  of  the  said 
tax  payer  an  ltesri.zed  list  of  property 
cowered  by  the  7th,  8th  and  9th  ol asses 
mentioned  on  assessment  lists. 

• #e  feel  that  we  have  full  authority  un- 
der Section  9854  R.  9.  1939  to  require 
the  Assessor  to  ask  for  this  information. 
Ve  doubt,  however,  the  Assessor's  authori- 
ty to  require  the  tax  payers  to  make  this 
oharaoter  of  return. 

"It  is  almost  an  absolute  necessity  that 
we  have  this  itemised  information  if  we 
are  to  arrive  at  any  fair  idea  of  the 
value  of  property  reported  in  classes 
7,  8 and  9. 

•Whan  this  section  9756  was  written  all 
such  property  as  notes,  stocks  and  bonds 
were  worth  100  cents  on  the  dollar  and 
there  was  no  other  value  thought  of,  but 
in  these  tides  when  the  values  vary  from 
10  oents  on  the  dollar  to  100  cents  on 
the  dollar  it  is  almost  neoess&ry  we  have 
this  detailed  statement  if  we  are  to  ar- 
rive at  a fair  value  of  the  property  for 
assessment. 

•We  also  believe  that  if  we  can  require 
the  tax  payer  to  furnish  this  itemised 
statement  to  the  Assessor  of  their  proper- 
ty, with  the  face  value,  and  market  value. 
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that  we  would  be  able  to  place  on 
the  assessment  lists  wait  qu&ntltlee 
of  this  intangible  property  that  is 
not  now  assessed  at  all. ****** 


Section  4,  Article  X.  of  the  Missouri  Constitution 
provides  in  part  as  follows: 

•All  property  subject  to  taxation 
shall  be  taxed  in  proportion  to  its 
value:  *•••• 


Section  9752.  R.  S.  Mo.  1929,  provides  that  every 
assessor  shall  take  an  oath  that  he  will  faithfully  and 
impartially  discharge  the  duties  of  his  of  floe,  and  that 
he  will  assess  all  the  property  in  the  county  in  whieh  he 
asseesee  at  what  he  believes  to  be  its  actual  cash  value. 


Scot ion  9793.  R.  3.  Mo.  1939,  dealing  with  the  valua- 
tion to  be  placed  on  property  reads  in  part  as  follows: 

•The  assessor  shall  value  and  assess 

all  the  property  on  the  asseesor*e 
boohs  aooordlng  to  its  true  value  in 
money  at  the  time  of  the  assessment; 
and  all  other  personal  property  shall 
be  valued  at  the  cash  prloe  of  such 
property  at  the  time  and  place  of 
listing  the  same  for  taxation.  **•*• 


In  the  case  of  3tate  v.  Stamm.  65  3.  V.  242,  }.e. 

243,  165  Mo.  73,  the  Court  said: 

•Section  7564  (n*w  Seotlon  9792,  R. 

3.  Mo.,  1929)  provides  that  'the 
assessor  shall  value  and  aseees  all 
the  property  on  the  asseesor'e  book 
aooordlng  to  its  true  value  in  money 
at  the  time  of  the  assessment.'  This 
manifestly  lnoludes  personal  as  well 
as  real  property,  notwithstanding  the 
provision  requiring  that  'all  other 
personal  property  shall  be  valued  at 
the  cash  pries  of  suoh  property  at 
the  time  and  place  of  listing  the 
same  for  taxation, •**•* .■ 
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lists  shall  oon tain 


R.  8.  Mo.  1939,  provides  what  the 
and  reads  in  part  as  follows} 


•The  assessor  ••••  shall 
proceed  to  take  a list  of  the 
taxable  personal  property  in 
his  county,  town  or  district, 
and  assess  the  value  thereof, 
in  the  wanner  following  to-wit: 

He  shall  call  at  the  office, 
pl&oe  of  doing  business  or  resi- 
dence of  eaoh  person  required  by 
this  chapter  to  list  property 
and  shall  rsquire  such  persons 
to  make  a oorreot  statement  of 
all  taxable  property  owned  by 
such  person,  ••••  and  the  person 
listing  the  property  shall  enter 
a true  and  oorreot  statement  of 
suoh  property  ****•  Such  lists 
shall  oontain,  •••• 

■ seventh,  an  aggregate  statement 
of  solvent  notes  unsecured  by 
mortgage  or  deed  of  trust; 

"eighth,  an  aggregate  statement  of 
all  solvent  notes  secured  by  mort- 
gage or  deed  of  trust; 

"ninth,  an  aggregate  statement  of 
all  solvent  bonds,  ••••.• 


Section  9813.  R.  8.  Mo.  1929,  fixes  definite  rules 
for  the  county  boards  of  equalisation  to  observe  and  provides 
in  part  as  follows} 

"The  following  rules  should  be  ob- 
served by  county  boards  of  equali- 
zation: 

"First,  they  phall  raise  the  valua- 
tion of  all  such  tracts  or  paroels 
of  land  and  any  personal  property 
such  as  in  their  opinion  have  been 
returned  below  their  real  value. 
according  to  the  rule  prescribed 
by  this  chapter  for  suoh  valuation; 


"Second,  they  shall  reduce  the  valua- 
tion of  such  tract  or  parcels  of  land 
or  ssSL  2 .gS.°.!»a  BEg whioh,  la 
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their  opinion,  has  bssn  returned 
above  its  true  value  ••••.* 


It  la  to  be  noted  that  the  true  value  basis  for 
assessment  runs  all  through  the  Missouri  revenue  lavs 
as  set  out  In  the  above  seotlons  of  the  Revised  Statutes 
of  Missouri,  1939. 


It  would  not  be  amiss  at  this  point  to  define 
a few  of  the  words  with  whloh  we  will  deal  in  our  dis- 
oussion  of  the  problem. 


Zn  the  case  of  3amoaa  v.  Loose.  143  Pao.  937,  19 
lev  Mexico,  313,  the  Court  said: 

True  value1  as  used  in  lavs 
providing  Chat  property  shall  be 
assessed  for  taxation  aooording 
to  its  true  value,  has  been  defined 
to  mean  the  value  whloh  it  has  in 
exchange  for  money. 

■ ‘Actual  oash  value'  of  real  or 
personal  property  has  been  defined 
to  be  the  price  it  would  sell  for 
in  the  ordinary  course  of  business 
free  frov  incumbrance  and  not  at 
forced  sale  ••*•.  Zt  thus  appears 
that  the  terms  ars  praotloally 
synonymous.  ••••* 


gouvier's  haw  Dictionary  defines  the  term  •aggre- 
gate11 in  the  following  manner:  •Coneletlng  of  particular 
par eons  or  items  formed  into  one  body,  & combined  whole." 


Ooolsy  on  "Taxation".  ?ol.  II,  paragraph  575,  page 
1240,  in  discussing  the  term  "or edits"  in  general,  states 
ae  follows:  "'Property'  as  the  term  is  used  in  a statute 
authorizing  the  lLg>osltlon  of  taxes  will  be  held  without 
further  epeoif loatlon  to  lnolude  solvent  oredlta  and 
generally  credits  ars  embraced  within  the  soope  of  the 
property  made  taxable  by  statute.  They  are  'personal 
property'  within  a statute  authorising  taxation  of  suoh 
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property  •••*.  Credits  within  the  meaning  of  thie  rule 
include  promieeory  notes,  bonds  issued  for  the  payment 
of  money,  mortgages,  etc.  ••••". 


99  X. 


In  the  case  of 
f.  1044,  l.o. 


"Undoubtedly  ae  stated  by  the  Tax 
Oommission  and  urged  by  oounsel, 
that  which  gives  a or edit  'value1 
and  which  the  present  assessment 
laws  reoognise  ••*•  oonsists  not 
in  the  written  instruments  or  other 
evidences  of  the  creditors'  rights 
or  security,  but  in  the  right  it- 
self — the  creditor's  right  to  re- 
ceive *nd  enforce  payment  of  his 
demand . " 


on  page  1046  of  the  same  opinion,  the  Oourt  said: 

*****  In  the  oase  of  suoh  intangible 
species  of  property,  the  thing  that 
la  valuable  is  the  right  of  the  creditor 
to  receive  property  or  momey,  and  to 
enforce  suon  right  by  notion  in  oourt 


In  the  oase  of  Kennedy  v.  Butt.  101  Washington  61, 
171  P&Q.  1033,  l.o.  1034,  the  (Jour i said: 

"Solvenoy  has  a well  defined  mean- 
ing in  lav;  it  means  an  excess  of 
assets  over  liabilities;  the  power 
to  pay  debts  in  due  course  •••*.■ 


In  the  oase  of  ngtei  v.  American  Agriguimaj, 
Chemical  Company,  et  al.,  154  8.  3.  736,  l.o.  737.  the 
dour't  held  that  an"Tnsfruotion  defining  the  tens  •solvent" 
and  "insolvent"  as  meaning  able  ox  unable  to  pay  debts 
correct.  The  Oourt  said: 


"Solvency  or  insolvency  depends 
upon  whether  the  entire  assets 
of  a person  equal  the  value  of 
his  total  Indebtedness.  If  the 
entire  assets  of  a person  equals 
or  exceeds  his  entire  debts,  he 
is  solvent.  If  his  entire  as- 
sets are  leas  than  his  entire  in- 
debtedness, he  is  insolvent." 
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Again,  in  the  oaae  of  3tlllaan  ▼.  Lynoh.  56 
Utah, 540;  196  Pao.  373,  the  Oourfsald: 


"Defendant's  argument  that  only 
solvent  oredits  must  be  plaoed 
on  tax  books  is  unassailable. 

The  word  'solvent'  as  applied  to 
'oredits'  must  be  taken  in  its 
ordinary  meaning.  Those  oredits 
in  order  to  be  assessable  must 
be  vorth  their  fixed  value  and 
be  oolleotible,  not  by  suit  or 
on  execution,  but  in  ordinary 
oourse  of  business  and  by  usual 
business  methods.  In  other  words, 
they  are  what  are  oalled  'good 
asoounts' . In  one  of  the  briefs 
submitted  to  us,  it  is  said  that 
conditional  sales  agreements  are 
not  solvent  credits  per  se.  That 
is  true.  A title- retaining  note 
or  a conditional  sale  agreement 
or  a contract  for  sale  of  real 
estate  may  or  may  not  be  a solvent  credit 
but  those  are  problems  for  the  As- 
sessor and  must  bs  left  to  his 
good  Judgment  and  sound  dlsorstlon." 


Tha  assessor  is  obligated  by  law  to  employ  every 
power  at  his  disposal  to  unoovsr  and  list  proparty.  Section 
9760.  R.  9.  Ho.  1939.  authorises  the  assessor  to  make  any 
examination  or  search  upon  the  property  and  examine  any 
person  upon  oath  touohlng  the  same.  Section  9760,  supra, 
states  as  follows: 


"Whenever  there  shall  bs  any  taxable 
property  in  any  county,  and  from  any 
oause  no  list  thereof  shall  be  given 
to  the  assessor  in  proper  time  and  man- 
ner, the  assessor  shall  himself  make 
out  the  list,  on  his  ovn  view,  or  on 
the  best  info tm&t ion  he  oan  obtain; 
end  for  that  purpose  he  shall  have 
lawful  right  to  enter  into  any  lands 
and  make  any  examination  and  search 
which  may  be  neoesaary,  and  may  examine 
any  person  upon  oath  touching  the  same." 


The  Supreme  Court  has  held  that  Section  9760,  supra, 
is  binding  even  when  tne  assessor  makes  the  assessment  in 
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a lump  sum  on  tne  best  information  be  can  obtain,  and 
if  no  appeal  is  taken  therefrom  the  taxpayer  cannot  be 
heard  to  oomplain  even  if  the  tax  payer  has  refused  to 
give  a list  of  his  property  as  shown  in  the  ease  of  3tate 
ex  rsl.  f.  Cummings.  151  Mo.  49,  l.o.  59,  wherein  the 
TJouxi  said ; 


■••••  If  after  receiving  the  blank 
list  and  notiee,  he  failed  to  make 
out  his  own  list,  or  refused  peremp- 
torily to  do  so.  as  is  shown  by  his 
evidence,  then  the  law  authorised 
the  assessor  to  uake  out  the 

list  on  his  own  view,  or  *on  the 
best  information  he  oould  obtain.' 
••••  His  contention  that,  because 
the  district  collector  did  not  item- 
ise the  various  pieces  and  kinds  of 
personal  property,  he  had  no  Juris- 
diction to  assess  him  on  any  sum 
whatever,  is  not  sound.  ••••  By  a 
simple  compliance  with  a Just  and 
reasonable  law,  he  oould  have  avoid- 
ed the  very  thing  of  which  he  com- 
plains ••••.■ 


■Section  655.  R.  3.  Mo.  1939,  provides  additional 
rules  for  oonstruing  statutes,  and  reads  in  part  as  fol- 
lows: 

"The  construction  of  all  statutes 
of  this  state  shall  be  by  the  fol- 
lowing additional  rules,  unless 
such  construction  be  plainly  repug- 
nant  to  the  Intent  of  the  legis  a- 
ture,  or  of  the  context  of  the  same 
statute:  First,  words  and  phrases 
shall  be  taken  in  their  plain  or 
ordinary  and  usual  sense,  ••••«• 


In  the  case  of  gtate  v.  Oarr.  77  S.  W.  543,  l.o. 

544,  178  Mq.  339,  the  (To'urt  said: 

"It  is  one  of  the  cardinal  rules  for 
the  construction  of  statutes,  that 
the  spirit  and  purpose  of  the  enact- 
ment is  an  Invaluable  guide  to  the 
meaning  thereof,  for  the  letter  of 
the  law, often  kllleth,  while  its 
spirit  maketh  alive.  The  eole  pur- 
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proper  proportion  of  the  expenses 
of  government.  ••••* 


On  page  546,  in  the  same  opinion  this  Court  quotes 
with  approval  the  following  statement  which  appears  in  the 
eaae  of  the  Supreme  Court  qt  Maine  in  the  case  of  Rockland 
v.  in— »r  84  Me.  501,  34  Atl.  949,  wherein  it  was  sale: 


•••••  All  taxation  is  a burden, 
yet  it  is  the  duty  of  every  oltl- 
sen  to  bear  his  portion  of  the 
burden,  and  no  tax  payer  should 
be  permitted  to  escape  doing  so 


upon  a mere  teciaiioallty  which 
in  no  way  materially  afreets  his 
rights.  ••••• 


In  the  oase  of  In  Re:  Ryan*s  Estate.  156  8.  W.  759, 
l.o.  760,  174  Mo.  App.  ao3,  the  Court  saia: 

•••••It  is  the  duty  of  the  oourt 
in  construing  statutes  to  Interpret 
particular  words  by  reference  to  the 
oontext  so  as  to  effectuate  the  in- 
tention of  the  law-makers  as  re- 
flected by  the  entire  enactment, 
if  such  may  be  faiTky  ascertained, 
rather  than  to  declare  the  precise 

meaning  of  the  word  standing  alone. 

• •••a 


00SCL03I0». 

1L"  ■ 

It  is  our  opinion  the  Vssessor  has  the  authority 
to  require  tax  payers  to  make  an  itemised  list  of  the  pro- 
perty oovered  by  the  seventh,  eighth  and  ninth  classes 
mentioned  on  assessment  list  as  set  out  in  Section  9756, 

R.  8.  Mo.  1939,  supra. 


we  are  of  the  further  opinion  that  the  term  •aggre- 
gate* as  used  in  Section  9756,  supra,  means  the  same  ae 
the  term  "whole*.  The  former  term  is  defined  in  Bouvler*s 
haw  Dictionary  as  "oonalstlng  of  particular  persons  or 
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items  formed  Into  one  body,  a ooablned  whole."  Thus 
Section  9756,  supra,  may  be  read  in  pari  as  follows: 

■••••  seventh,  an  aggregate  (or 
whole  - made  up  of  particular 
itews)  statement  of  solvent  notes 
unsecured  by  mortgage  or  deed  of 
trust; 

"sight,  an  aggregate  (or  whole  - 
made  up  of  particular  items)  state- 
ment of  all  solvent  notes  secured 
by  mortgage  or  deed  of  trust; 

"ninth,  an  aggregate  (or  whole  - 
made  up  of  particular  items)  state- 
ment of  all  solvent  bonds,  ••••." 


Slnos  the  term  "aggregate"  consists  of  "particular 
items",  we  are  of  opinion  that  in  order  to  carry  out 
the  intentions  of  the  Legislature,  it  le  necessary  and 
within  the  meaning  and  scope  of  tne  statutes  that  the  as- 
sessment lists  as  turned  in  by  the  tax  payer  oontain  an 
itemised  or  detailed  aooount  of  the  property  oovered  by 
the  seventh,  eighth  and  ninth  elasses  mentioned  on  the 
assessment  lists. 


We  are  oognlsant  of  the  fact  that  Section  655,  R. 
3.  Mo.  1939,  oomaands  that  >in  the  construction  of  all 
statutes,  words  - other  than  those  of  technical  import  - 
should  be  taken  in  their  plain  or  ordinary  and  usual 
aenee.  And  the  wording  of  Section  9756,  supra,  upon  a 
oursory  examination  rather  Implies  that  the  tax  payer 
is  only  required  to  report  on  hie  assessment  list  the 
total  combined  value  of  all  his  property  in  sash  class, 
and  that  might  be  the  Interpretation  of  the  term  "aggre- 
gate" if  it  should  be  taken  in  its  plain,  ordinary  and 
usual  sense.  It  le  true  that  the  section  of  the  statute 
referred  to  so  reads,  but  its  oomm&nd  le  conditioned  as 
follows  in  express  words:  "Unless  such  construction  be 
plainly  repugnant  to  the  Intent  of  the  Legislature,  or 
of  the  context  of  the  ssuae  statute." 


from  this  it  appears  that  we  are  not  required  to 
aooord  the  word  "aggregate"  its  usual  meaning  if  such 
meaning  be  plainly  repugnant  to  the  intent  of  the  Legis- 
lature or  of  the  oontext  of  the  same  statute,  and  we  are 
of  the  opinion  that  it  is.  Bearing  in  mind  that  the  oourt 
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so  Mil  stated  la  the  case  of  rotate  f.  Carr.  supra  , 

"tlio  sole  purpose  of  th#  law  la  requiringthe  tax  payer 
to  make  out  and  return  to  the  assessor  a list  of  hi* 
property  1*  to  aid  the  as***sor  la  discovering  all  of 
the  taxable  property,  to  the  end  that  It  say  b*  as*****d 
and  made  to  b*ar  It*  prop**  proportion  of  the  expense  of 
government.  ••••*. 


Zt  le  almoet  aa  absolute  necessity  that  the  as- 
sessor have  this  itemized  Information  if  he  le  to  arrive 
at  aay  fair  idea  of  the  value  of  th*  property  reported  in 
el as see  seven,  eight,  aad  nine,  and  as  the  Court  stated 
in  the  above  mentioned  ease,"  All  taxatioa  Is  a burden, 
yet  it  le  the  duty  of  every  oltlzen  to  bear  hie  portion 
of  the  burden,  end  no  tax  payer  should  be  permitted  to 
eeeape  doing  so  upon  a mere  tectaiioailtr  which  In  no  say 
materially  affects  hie  rights. • ••*  • 


the  assessor  is  obligated  by  lav  (Section  9760, 
supra)  to  employ  every  power  at  hie  disposal  to  uncover 
and  list  property,  and  ve  are  of  the  opinion  that  in  th* 
light  of  the  foregoing  sections,  it  is  clearly  within  the 
power  end  duty  of  the  assessor  to  require  the  tax  payers 
to  sake  this  character  of  return,  and  that  whenever  a tax 
payer  refuses  to  set  out  the  particular  lteue  that  go  to 
make  up  the  whole  or  aggregate  statement  of  his  property 
as  provided  for  in  ol asses  seven,  eight  aad  nine  of  Section 
9756,  supra,  then  it  shall  be  the  same  as  if  no  list  had 
been  given  and  shall  ooae  within  the  provisions  and  penalties 
of  factions  9760  and  9761,  supra.  To  hold  otherwise,  in 
our  opinion,  the  tax  payer  and  not  the  assessor  would  be 
the  sole  Juuge  of  the  true  value  in  money  of  property  as 
set  out  in  classes  seven,  eight  and  nine  of  aeetion  9766, 
supra. 

XI. 

All  property  must  be  returned  for  assessment  at 
its  true  value,  aad  any  note  or  other  instrument  le  solvent 
up  to  its  true  value  in  money  whether  that  means  fane  value 
or  not. 


We  are  of  the  opinion  that  the  assessor  must  value 
aad  assess  all  property,  both  real  aad  personal,  on  the  as- 
sessor** books  according  to  it*  true  value  J&  money.  sad 
as  stated  in  the  case  of  atate  vTT tama*  supra,  this  Is  true 
notwithstanding  the  provision  in  9eetloa  9793,  R.  8.  Mo. 
1939,  supra,  which  provides  that  •••••all  other  personal 
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property  shell  he  valued  at  the  e&ah  prloe  of  euoh 
property  at  the  time  end  plaee  of  listing  the  same 
for  taxation.  ••••»  Again,  in  the  ease  of  3gmosa  v. 
Lopez,  supra,  the  Court  held  that  the  terns  as  used 
in  Section  9793,  supra,  "true  value”  and  "aotual  value” 
were  practically  synonymous. 


It  has  been  Inferred  that  a note  that  is  only 
worth  50  or  6<#  of  its  face  value  is  not  a "solvent” 
note  or  bond,  as  the  case  may  be,  and  therefore  such 
would  not  have  to  be  returned  on  the  assessment  list 
for  taxation.  We  are  of  the  opinion  that  such  a con- 
clusion is  incorrect,  and  that  a note  or  bond  that  is 
worth  only  a portion  of  its  face  value  is  solvent  up  to 
that  amount,  and  that  the  tax  payer  must  list  the  f&oe 
value  and  market  value  thereof. 


As  the  court  seated  in  the  case  of  Kingsley  v. 

Qitv  of  Merrill  ****”,  in  the  oase  of  such  inVsn glbl e 
species  or  property,  the  thing  that  is  valuable  is  the 
right  of  the  creditor  to  receive  property  or  money,  and 
to  enforce  such  notion  in  court."  The  creditor  has  such 
a right  even  though  the  property  may  be  worth  50  or  60$ 
on  the  dollar  and  should  thsrefor*  return  it  for  its  face 
and/or  market  value. 


It  might  be  argued  that  in  light  of  euoh  oases 

teas v-  and  D&mg*'  Agsffiaa  mxaiUMA 

Chemloal  Co,,  et  rl. f supra,  which  defined  the  term 
•solvency"  or  "ioTvent”  ae  meaning  an  exeess  of  aseete 
over  liabilities;  and  the  oaae  of  Stillman,  v.  Lvnoh.  supra, 
to  the  effect  that  "defendants*  argument  that  "only  solvent 
eredite  must  be  placed  on  the  tax  books  and  that  the 
word  •solvent”  as  applied  to  credits  must  bs  taken  in  its 
ordinary  weaning.  ••••”  and,  in  order  to  be  aseeesable, 
must  be  worth  their  face  value;  that  a note  or  instrument 
for  example  only  worth  40  or  45p  on  the  dollar  was  insolvent 
according  to  the  meaning  of  deotion  9756,  supra,  ana  tnere- 
fore  that  the  ta xp&yei  would  not  have  to  return  them  on 
the  assessment  list. 


W#  cannot  accept  such  an  interpretation.  True 
ae  we  stated  in  our  first  conelusion, "words  and  phrases 
must  bs  taken  in  their  plain  or  ordinary  and  usual  senas”, 
but  sueh  statement  is  oonditloned  upon  the  following  ex- 
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prees  words:  "Unless  euoh  oonetruotion  be  plainly  re- 
pugnant to  the  Intent  of  the  Legislature,  or  of  the 
context  of  the  same  statute.” 


>«e  are  of  the  opinion  that  wo  are  not  required 
to  aeoord  the  word  ” sol rent”  +e  usual  Meaning  since  such 
Meaning  Is  plainly  repugnant  to  the  Constitution,  the  In- 
tent of  the  Legislature,  and  the  oontext  of  the  statutes; 
and  that  all  property  must  he  returned  for  assessment  at 
Its  true  value  and  that  any  Instrument  Is  solvent  up  to 
its  true  value  In  money  whether  that  would  mean  par  value 
or  not. 


In  sunning  up,  we  again  olte  the  oaee  of  State  v. 
Oarr . supra,  wherein  the  Court  said:  *411  taxation  le  a 
burden,  yet  It  le  the  duty  of  every  oltlzen  to  bear  hie 
portion  of  the  burden,  and  no  tax  payer  should  be  peraitted 
to  esoapa  doing  so  upon  a mere  technical! ty  which  in  no  way 
Materially  affects  hi a rights. 


Respectfully  submitted. 


HoWfeoaHL 

Assistant  Attomey-Oeneral. 


APPROVED! 


tOY  UoKitiriok 
Attorney-General . 


m JLH/af j 


SCHOOLS  f- 
TAXATION- 


Board  of  Directors  authorized  to  withdraw  estimate 
found  insufficient  to  pay  interest  and  principal 
on  bonds,  and  to  submit  in  lieu  thereof  a new  and 
sufficient  estimate* 


June  7th,  1934. 

I'f 


Honorable  Lee  Mullins 
Prosecuting  Attorney 
Atchison  County 
Rook  Part,  Missouri 


Dear  Siri 


We  have  your  request  of  June  2nd,  1954  far 
an  opinion  upon  the  following  facte i 

"In  the  year  1929  "Fairfax  school 
Diet,"  voted,  issued  and  sold  bonds, 

(1  don't  know  exact  amt* ) to  Cob^ 
mores  Trust  Co*  of  K*  C*  Missouri* 

The  amount  of  levy,  aa  limited  by 
Seotioon  9205,  1929  St's,  owing  to  the 
reduoed  valuation  of  property  for  the 
district,  will  not  produce  sufficient 
money  to  meet  the  principal  and  in- 
terest, which  will  fall  due  and  be  pay- 
able from  the  next  year's  collections* 

The  letter  herewith,  which  was  received 
from  the  Trust  Company's  attorneys,  will 
help  you  materially  to  understand  the 
reason  this  request  for  your  opinion 
(or  advice)  in  the  matter*  The  levy 
made  by  the  board  on  Education  of  said 
school,  having  certified  to  the  ounty 
Cleric  the  amount  of  their  levy,  and 
the  clerk  having  already  entered  the 
sans  on  his  records,  makes  the  situa- 
tion rather  lexing,  and  to  the  Clerk 
aggravating)  what  the  Board  wants  to 
know  from  your  office  is,  "Can  the  Board 
now  lnorease  their  levy  to  an  amount 
sufficiently  large  to  meet  the  Interest 
and  principal  which  will  beooae  due  ea 
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above  mentioned  and  have  the  olerk 
re-arrange  hla  books  Tor  the  oolleotlon 
thereof?" 


Article  X,  Section  12  of  the  Missouri  Const  1^ 
tut ion,  in  pert,  provides  aa  follows t 

• a any  county,  city,  toan,  town- 
ship, school  district  or  other  po- 
litical corporation  * incurring  any 
indebtedness  requiring  the  assent  of 
the  voters  as  aforesaid,  shall  be- 
fore or  at  the  time  of  doing  so,  pro- 
vide for  the  collection  of  an  annual 
tax  sufficient  to  pay  the  ltTEera'sfc  on 
indebtedness  as  it  falls  due,  ana  also 
to  constitute  s sinking  fund  for  the 
■ ayraent  of  the  principal  t*her»of , within 
twenty  ; years  ' 


The  above  constitutional  provision  is  self- 
enforcing,  State  ex  rel,  v.  Hacknumn,  229  S*  *,  1082, 
l,c,  1085,  It  places  upon  the  local  authoritiea  of 
the  various  political  subdivisions  named  therein  duties 
mandatory  in  nature,  which  cannot  be  avoided  by  failure 
to  make  a levy  or  to  levy  an  insufficient  amount  to  pay 
the  interest  and  principal,*!  State  ex  rel,  v,  Gordon, 
(1909)  217  Mo,  103,  l,c,  119,  the  Supreme  Court  points 
out  that  a political  subdivision  (including  a school 
district)  named  in  the  above  oonsti tut ions 1 provision 
which  fails  in  its  duty  to  provide  sufficient  funds  to 
pay  the  interest  and  principal  due  may  be, 

" ^compelled  by  mandamus  at  any  time 
to  make  such  levy  en  mr.aae  for  all 
principal  and  Interest  past  due," 


Under  Section  9204,  Revised  Statute  of  Missouri 
1929,  the  Board  of  Directors  of  a school  district  are 
authorised  to  make  an  estimate  for  the  lovy  of  a tax. 


#3  - Honorable  Leo  Mullins 


* eto  be  auf  fie  lent  In  amount  to  pay 
the  annual  Interest  on  all  bonds*  " 


Section  9203,  Revised  Statutes  of  Missouri,  1920, 
authorizes  the  Board  of  bireetors  of  a school  district  to 
make  an  estimate  for  the  levy  of  a tax, 

” >the  money  arising  from  said  tax 
shall  constitute  a sinking  fund,  and 
shall  be  used  only  for  the  redemption 
of  any  outstanding  bonds  of  such  die* 
tricti  » ■ 


Under  Section  9214,  He vised  Statutes  of  Missouri, 

1929i 

"The  board  of  directors  of  each  dis- 
trict shall,  on  or  before  the  fifteenth 
day  of  May  of  each  year  forward  to  the 
county  clerk  an  estimate  of  the  amount 
of  funds  necessary  to  * or  meeting  bonded 
indebtedness,  and  Interest  on  same,  •»  ” 


It  appears  that  this  particular  provision  has 
never  been  passed  upon  by  the  oourts  of  this  state  as  to 
whether  It  is  mandatory  or  merely  directory*  However,  we 
are  Inclined  to  the  belief  tha  t It  la  merely  directory* 
Within  the  following  general  state  of  law  taken  from  56  C*J* 
:>ec*  679,  Section  800, 

"On  the  other  hand,  it  has  been  held 
that  a provision,  requiring  the  action 
of  the  school  board  or  body  in  de- 
termining upon  or  voting  a tax  to  be 
certified,  within  a specified  time,  to 
the  authorities  whose  duty  it  Is  to  assess 
the  tax  or  extend  It  on  the  tax  books. 

Is  merely  directory,  as  to  time,  * " 
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At  tbs  moat,  the  filing  of  on  estimate  after 
the  date  fixed  In  the  above  statute  would  be  an  Irregu- 
larity, and  In  view  of  the  provision  of  action  9079, 
Revised  Statutes  of  Missouri,  1929,  dealing  with  taxa- 
tion and  revenue  in  general  which  provides  that  no  irregu- 
larity of  any  kind  shall  invalidate  the  tax,  it  would 
sees  that  the  provisions  of  Seotlon  9214,  supra,  would 
be  Construed  as  directory. 


Section  9261,  Revised  Statutes  of  Missouri,  1929 
provides  that  tha  county  clerk,  upon  receiving  the  estimates 
of  the  various  school  districts,  shall  proceed  to  asaess  the 
amount  so  returned  for  building  purposes, 

" *for  sinking  fund,  forty  cents  on 
the  one  hundred  dollars'  valuation, 
and  a sufficient  amount  to  pay  interest 
on  bonded  indebtedness!  all  of  which 
shall  be  extended  by  the  count*  clerk 
upon  the  general  tax  books  of  the 
county  for  a a id  year  * * 


In  view  of  the  violas ltudes  of  such  valuations,  it 
la  impossible  to  fix  a levy  to  produce  the  exact  amount  of 
money  needed  to  pay  principal  and  Interest  on  such  bond,  and 
for  this  reason  tbe  Board  of  birector a is  to  make  an  estimate 
sufficient  to  pay  interest  and  principal.  It  has  heretofore 
been  held  tha  t even  though  the  estimate  produced  money 
greatly  in  excess  of  such  needs,  tha  courts  will  not  re via# 
the  estimate.  Lyons  v.  school  district  (1925),  SU  Mo.  349. 


Heretofore,  directors  have  been  allowed  to  with- 
draw their  estimate  and  file  a new  one.  In  56  C.  J.  p.  692, 
Sec.  796,  it  la  said: 

"An  estimate  furnished  may  be  with- 
drawn before  it  is  acted  upon,  and 
another  substituted  in  its  stead,  » " 


The  same  general  rule  has  been  adopted  by  the  oourts 
of  this  state.  State  ex  rel.  v.  Phipps  (1898)  148  Mo.  31, 
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l*c«  37;  Pope  v*  Lockhart  (1925  ) 252  3.  w.  375* 


CONCLUSION  • 


. therefore,  the  opinion  ctf  thla  office  that- 

dlreotora  of  the  Pnlrf.x  school  dmrictLy  * 
lawdla tely  make  out  a new  estimate  of  a tax  lovv  in  an 
amount  stu  icient  to  meet  the  maturing  nrincloel  «n^ 
toreet  due  on  bonds  of  tbet  district  LS  wrtlfv  ttle 

Mwtlevr^tL0l*Pk*  duty  14  »U1  be  to  insert  the 

5V3£oS  pPOp*p  books*  01'^inal 


Respectfully  submitted. 


FRANKLIN  K«  REAGAN 

Assistant  Attorney  General 

APPROVED* 


i*cKITTRICK  ' 
Attorney  General 


FERjFB 


LIQUOR  'CONTROL  ACT:  County  Court  has  no  authority  to  grant  a license 
unless  Sec.  27  of  the  Liquor  Control  Act  be  complied  with. 


/ 
r + 

August  24,  1934. 


Honorable  Lee  Mullins, 
Prosecuting  Attorney, 
Atohison  County, 
Rockport,  Missouri. 


Dear  Mr.  Mullins: 


This  department  is  in  receipt  of  your  request 
for  an  opinion  as  to  the  following  state  of  facts: 

"****Gilkerson  mode  application  to  the 
superintendent  of  Liquor  Control  and  secured 
the  necessary  license  for  sale  of  liquor 
in  the  original  package  in  said  building 
and  has  made  application  to  the  County  Court 
of  this  county  for  a county  license,  in  whloh, 
of  oourse,  he  certified  in  said  application 
that  he  was  a citizen  of  the  United  States 
and  a qualified,  legal  voter  and  tax-paying 
citizen  of  Atohison  County,  Missouri,  and 
that  he  was  of  good  moral  character  and  so 
forth.  In  the  meantime,  the  court  learned 
that  said  Gilkarson  was  neither  a citizen  of 
Atohison  County,  legal  voter  nor  taxpayer, 
but  he  was  such  in  Buchanan  County,  Missouri, 
whereupon  the  county  llcenso  was  refused. 

*****rhe  oourt  would  really  like  to  have  such 
license  feos  as  they  may  be  entitled  and  in  view 
of  the  fact  that  ’bootleggers*  are  still  in 
business  up  in  this  section,  they  would  really 
grant  a license  to  this  man  were  it  not  for  the 
apparent  in- surmountable  obstacles  in  the  language 
of  this  statute. " 

Section  27  of  the  Liquor  Control  Aot  of  Missouri 
provides  in  part: 

"No  person  shall  be  granted  a license  here- 
under, unless  such  person  is  of  good  moral 
character  and  a native  born  or  naturalized 
citizen  of  the  United  States  of  America,  and 
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a qualified  voter  and  taxpaying 
citizen  of  the  county,  town,  city  or 
village  wherein  such  person  seeks  a 
license  hereunder;  ***** 

The  Question  now  under  consideration  Is  whether  or  not 
the  requirements  of  this  section  of  the  law  are  mandatory  or 
whether  or  not  they  are  directory  only.  It  should  be  remembered, 
as  was  held  in  the  oase  of  Higgins  v.  Tally,  157  Mo.  280,  that  a 
dramshop  license  is  a mere  permit— not  a contract  between  the 
State  and  the  licensee  in  which  the  latter  has  no  vostod  rights, 
but  Is  subjoot  at  all  tl-.es  to  the  polios  power,  and  it  is  revocable 
at  any  time  the  State  ;aay  see  proper  to  do  so  for  any  violation 
of  lav,  whether  the  license  so  provides  or  not. 

Judge  lurgess.  In  the  case  of  State  v.  eebold,  192  l?o* 

727,  said: 


"It  Is  fundamental  that  no  one  has 
the  natural  right  to  sell  Intoxicating 
licuor  because  the  tendency  of  its  use 
Is  to  deprave  public  morals,  and  to  do 
so  without  a licenso  from  proper  au- 
thority Is  unlawful." 

fortunately,  a statute  similar  to  the  one  now  under  con- 
sideration was  passed  u- on  by  the  courts  of  this  stats  during  tbs 
parlod  of  the  existence  of  the "dramshop  law".  Judge  talker,  in 
the  oase  of  State  ex  inf.  v.  Missouri  Athletic  and  St.  Louis 
Clubs,  261  Mo.  576,  in  discussing  the  reculsltas  necessary  to 
obtaining  a permit  under  the  old  dramshop  law,  said: 

"This  is  an  individual  prlviloge  which 
on n only  be  granted  to  *a  law  abiding, 
assessed,  taxpaying  male  cltlsen  over 
twenty-one  years  of  age.*" 

In  the  case  of  state  ex  rel.  v.  County  court,  66  Mo. 96, 
Judge  Ellison  said  (l.o.  99-100,  101): 

"Section  4 of  the  dramshop  act,  Laws 
1891,  page  128,  declares:  Application 
for  a license  as  a dramshop  beeper  shall 
be  made  in  writing  to  the  county  oourt, 
and  shall  state  speOlfleally  where  the 
dramshop  Is  to  bo  kept,  and  If  the  court 
shall  bs  of  the  opinion  thet  the  applicant 
Is  a law-abiding,  assessed,  taxpaying 
citizen,  above  twenty-one  years  of  age, 
the  oourt  may  grant  a license  for  six 
months.  ***** 

We  interpret  that  language  to  mean  that 
the  oourt  only  has  authority  to  grant  a 
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license  to  a person  who  is  a 
law-abiding  citizen,  an  assessed 
taxpayer  and  a male  over  twBnty-one 
year 8 old;  and  that  if  the  court 
should  grant  a license  to  one  who 
was  not  found  by  the  court  to  be  a 
law-abiding,  mala,  assessed,  tax- 
paying  citizen,  oyer  twenty-one 
years  of  age,  the  license  would  be 
void.  Unless  the  person  applying 
for  the  licen8o  was  found  to  fill 
the  description  prescribed  by  the 
statute,  the  court  would  hays  no 
authority  to  grant  the  license. 

***  < **  V **** 

But,  in  our  opinion,  jurisdiction 
does  not  attach  in  the  county  edurt 
to  grant  a license  except  upon  the 
application  of  »a  law-abiding,  assessed, 
taxpaying,  male  oitizen,  abore  the  age 
of  twenty-one  years*.  If  the  applicant 
was  a female,  or  was  a minor,  or  lacked 
the  other  qualifications  mentioned,  the 
court  would  be  without  jurisdiction, 
for  they  haye  no  power  to  hear  an  ap- 
plication from  such  a party.  If  the 
record  disclosed  such  a party,  the 
court  could  strike  the  application  from 
the  files.** 


CONCLUSION 


In  ylow  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  Section  27  of  the  Liquor  Control  Act  must  be 
strictly  oomplled  with,  and  unless  the  person  applying  for  the 
license  be  found  to  fill  the  description  prescribed  by  the  statute, 
the  county  court  has  no  authority  to  grant  the  license. 


Respectfully  submitted, 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED: 


JWH: AH 


ftotf  >/.Cr  ITT  HICK, 
Attorney  General 


Wat  FUNDS  **©  PROPERTY:  ni«ht  of  Dtate  ireasurer  to  aooept  iloae 

Owners  loon  ion  da  in  exchange  for  Real  . itatt 
eouri ty  Obtained  $y  Season  of  -Default  of  I 
State  Depositori.es;  also  to  accept  Federal 
Farm  Loan  Bonds. 


January  11,  1934* 


honorable  tiohard  R,  secy, 

State  Treasurer, 

Jefferson  City,  lsseurl. 

ear  :iiri 

A request  for  opinion  uncar  date  of  see  bar  lo,  1333  has  bean 
received  fro  you,  sue  a request  being  in  the  fdloeinq  terms: 

"l  hare  been  requested  to  aesept  Federal  lean  Deads, 
or  m*  Loan  can era  reads  for  tie  sale  rioe  of  farce 
tbs  tats  ha a esquired  in  closed  banka. 

till  you  kindly  • •ive  me  your  opinion  of  this  cotter. * 

? is  request  ess  furthsr  elaborated  by  latter  fro  you  under  data  of 
January  4,  1934  insofar  as  it  pertains  to  this  natter,  naa  as 

follow* : 


FILED 

/ 

6 - 


•tiy  latter  of  Daatbar  loth  was  suggested  by  Judge  Jobs 
9.  /arrington,  .pringf ield,  Missouri  who  has  been  giving 
t is  department  seas  eaelatanee  in  disposing  of  seourities 
b«lon  Inr  to  the  tate  trough  the  failure  of  tate  opoei- 
t cries. 

let.  In  the  particular  ease  I bad  in  mind  efcan  tile  In  iuiry 
was  rede  as a where  tie  tate  had  foreclosed  on  real  estate 
and  bad  an  opportunity  to  dlapoea  cf  sane  if  permitted  to 
aoeept  bonds  as  mentioned  a Leva. 

2nd.  This  department  haa  now  ooma  into  possess  lot.  of  certain 
pieces  of  reel  estate  where  the  b rrower  has  voluntarily  « ada 
deed  to  tha  tate. 

3rd.  I a hclclnr  notes  ear  mortgages  to  a number  of  pisoae 
of  property  as  collateral  in  eloaod  basks  which  Levs  not  been 
foreolooed.  *» 

Rowlaod  rtstutee  of  ieeouri  of  1929,  action  U469  , amended  by 
Laws  of  19  l,  page  .Til,  provides  as  f.  Howe  1 

' -ea*  II464,  aourlty  required  tor  mefo-k**,  iu  cf  funda 
da ©altar  by  state  treasurer,  — or  tha  security  of  the  funda 
deposited  by  tie  treasurer  under  tna  previsions  of  articles 
1 and  d of  ti<i a chapter  tia  /governor,  attorney-general  and 
t;<a  tronsurer  shall  req  Ire  of  said  selected  and  approved 


2.  onorakU  le’erd  4.  toy 


January  11,  1934* 


bants  or  bonking  Institutio  n giving  security  fur  the 
eafe-kee;.i:v  a 4 (tytMt  of  aaid  to  poo  its  a bau  s^uai  to 
•t  ioost  tM&iy-flTa  per  a«t>t.  of  tat  — ust  of  t o — opted 
kid  or  Md*t  to  bo  approved  by  tno  governor  and  tttcmor* 
gr  oro*,  a d U addition  thereto  beads  of  tbs  United  tatee, 
the  otato  cf  leseurl,  or  1a  taalr  A iteration,  u#  registered 
beaus  of  ti«  ally  of  t.  .ouie  or  of  o?y  c ihsr  olvy  in  Ibis 
state  naving  a population  of  not  loss  tbs.  t*  trauserd,  or 
in  their  di sere t lot  t o registered  bcmie  of  ay  county  in  t:  is 
stots,  or  in  t sir  Aloeretiec  tra  registered  bonds  of  any  school 
ilstrlot  situated  is  as>  city,  been  or  village  in  t is  otato, 
or  in  tbelr  c 1 sore t Ion  toe  approved  registered  oases  of  any 
drainage  or  loves  d is  trial  in  tMo  state,  or  t>  their  dl  aeration 
the  a.  proved  registered  bonds  of  as*  epee lei  rood  district  la 
t is  stats,  cr  is  their  Oiaerotloz  tbs  registered  stats  toads 
of  any  state,  or  in  their  11  caret lea  the  federal  lead  beck  bonds, 
to  on  a cunt  of  at  lsaat  eiuel  la  voles  to  toe  aaount  of  t;  e 
deposit#  eitb  eueh  bosks  or  banking  institutions;  ehieh  toads 
shell  be  delivered  to  the  state  treasurer,  il  reeel;  ted  far  by 
hia  and  retained  by  hla  in  the  vaults  ef  the  state  treasury  of 
this  state,  or  in  t e vaults  of  sue  baa&a  or  safe  depository 
as  the  < vern«  r,  attcruey-gsneral  and  trees  rer  o#y  agree  upon} 
and  if  in  say  sees,  or  at  any  tla,  :.ue.  beads  are  not  satis- 
fee  tor > security  to  the  gcvwraor  sad  attorney-general  for  deposits 
aada  under  articles  1 end  2 of  this  chapter,  they  :-.ny  repairs  su oh 
additional  see  rity  to  be  given  as  s ail  be  satisfactory  to  thao, 
ehieh  said  bends  or  any  pert  thereof ,aay  fron  tlae  to  tiae  be 
witbdrear  ce  the  erittee  see sent  ef  the  governor,  at to roe. ^-general 
end  treasurer ; end  the  gcver.-or,  attorney-general  and  steta 
treasurer  shall,  free.  Use  to  tiae,  lm>,eot  *uer,  bonds  usd  eee  that 
the  eaaa  are  actually  kept  in  the  vaults  of  tbs  state  treasury, 
or  in  ths  vaults  of  sue  bank  or  bates  other  than  t.«  bask  or 
ban  s selected  as  the  stats  depository,  as  tbs  governor,  attorney- 
general  sad  stats  treasurer  uey  have  duly  ■greed  upon:  i'revldnd, 
that  sufficient  m ou.  t of  said  bonds  to  secure  said  deposits  shall  always 
be  kept  ia  tbs  treasury  or  in  eueh  eel sated  depositary,  end  is  the 
event  that  eueh  bark  or  beaks  or  banking  institutions  of  deposit  snail 
fail  to  pay  eeab  da  eeits,  or  nay  part  thereof,  on  tbs  ebook  or  eheake 
ef  the  state  treasurer,  than  it  shall  be  Us  duty  or  the  state  treas- 
urer to  forthwith  con  tart  isr  bonds  into  aoaey  sac  disburse  the 
ea&e  aeecrdl.  ^ to  las,  upon  the  werrsrts  drew,  by  t i state  auditor 
upon  t'e  funds  for  which  said  toads  ere  security.  Any  bank  ns king 
deposits  of  bonce  with  ths  state  treasurer  under  the  provleleae  of 
articles  1 end  2 of  this  chapter  any  osuee  suer.  bonds  to  be  endorsed 
or  eta  pad,  a a nay  they  da«  . reper,  «*  ea  to  shoe  they  are  do  oelted 
ee  o oils tem  1,  end  are  net  transferable,  accept  open  tne  eaaditioae 
cf  art  isles  1 and  2 of  thle  chapter;  Provided,  however,  tbs  ovwreor, 
ettcrosy-gsaaral  and  treasurer  in  tbs  lr  dleerstlon,  any  allow  said 
salsa  tad  banks  to  deposit  as  security  fur  tbs  safe-keep l<«  of  said 
funds,  in  lieu  of  the  above  Mentioned  beads,  the  rotes  held  by 
said  banks  or  bankln.  Institutions,  sec  .red  by  first  deeds  of  trust 


3*  'nocreble  a 1 chard  *,  :woy 


January  U#  1334* 


on  MitMvrl  reel  *iUVe,  vhiet  to  Wo  and  deeds  of  trutt  shall 
not  o wood  fifty  ror  sort  of  tha  oot  joI  value  of  ooi 6 fool 
estate,  a:  ioh  aaaurity  a’.ejl  also  bo  oooertpociod  by  or. 

Abstract  of  tltlo  oar  lifted  to  UU  by  o «on.*Urt  abstrooWr 
and  tho  writ  tar  opinion  of  mm  repuWble  levyar  to  tho  offcot 
that  tha  tltlo  to  f a la  ds  a eared  by  aush  deeds  of  trust  la 
vail  vested  In  tbs  >mtero  of  auor.  deads,  and  aid  bant  or 
banking  institution*  shall  ba  required  to  furnish  a personal 
bond  equal  to  at  laast  aorenty-'lw  par  osot  cf  tba  xaount  of 
tha  aooa/tad  bid  or  bids;  i rorldai.  If  by  raason  of  t o failuro 
of  any  of  tho  depositaries  U rones  tbair  contrasts  by  no rise 
their  bid  or  bids  rejected,  they  shall  ba  alloaod  by  o^d  aith 
tho  vrlttaa  consent  of  tho  gowrntr,  ottrrney««oosr*l  sad  ototo 
treasurer,  not  -ora  than  oao  bundrod  sad  eighty  day*  fra  tha 
day  trial r bid  or  bida  aay  ba  opened  and  rejected,  la  v'.loh  to  pay 
car  to  th«<  tota  treasurer  whatever  bnlar.ee  any  no  due  to  tho 
a tat  a on  tha  deceit  hold  by  than  aush  bolonooo  as  hold  to 
boor  tha  sons  rota  of  lotareot  oa  provided  for  to  t**lr  original 
bid  or  bids.  Tho  trao«or  a hall  bow  authority  to  oapley  an 
additional  alar*  to  oooiot  in  oarryina  (out)  too  provisions  of 
thia  oootioa  at  o salary  aot  to  aaoood  ona  bundrod  sad  fifty 
dollars  o noath.* 

and  It  vao  bold  in  tho  oooo  of  la  Ho  olload  'anklufr  a.,  313  -o.  3-7,  aol 
. . ?<*  (ftp!)  la  soallr.  alt:,  t-  000  t or  the  a-ow  quoted  a tot  t«<  oa 

follow  t 


"so  oro  ootioffoi  that  tho  dooldod  trond  of  tba  bettor-roe tooad 
eoaoo  is  to  tho  affaot  that  shoro  0 bWW  boo  o «eneml  statu ta 
Civic*  priority  to  tha  dobta  duo  tha  .tats,  or  vrabo  tha  ooraoo 
lav  ta  tha  ntw  affaot  lo  rsooealood  and  vhar*>  suer  state  also 

has  a depository  lav  directing  tha  da posit  of  tho  atata**  funds 
In  solas  tad  da  eel tor lea  ahlob  aro  required  ta  glw  full  and  ode- 
just*  seeurlti  aqual  U or  in  omasa  of  ouefc  do  poo  It  a ao  nay 
lawf  ully  bo  as  da  thorala,  and  stars  no  prsforonoo  c wr  and  show 
tta  protection  of  auah  aaaurity  is  specifically  provided  for  In 
auo  da  .oai wry  las,  tha  taW  vill  bo  dnaeoi  to  how  valwd  its 
priority  rights  under  tho  c**arol  priority  stotuW  or  tha  Banana 
lav  as  tho  aaaa  oaf  bsv  sad  a 111  ba  required  to  look  to  Ito  000  verity, 
ta.  an  by  it  for  tho  rvpafanat  of  auor.  da  ealW  and  Son  only  era 
In  oa  n parity  aith  fonaral  creditor*  for  a dletributlw  share 
of  the  unpledged  asaata  of  tba  inaolwnt  depositary  aftar  it  baa 
eshouetsd  tba  aaaurity  taken  by  it  and  applied  sane  upon  its 
debt." 


nren  this  quoWtiot.  it  is  evident  that  tha  *1  raw  Court  of  v iaaourl 
fools  tint  aot  loo  U4&3  provides  a ouapleW  colors  for  tba  reWet  ion  of  stats 
d*  Odita,  and  that  It  supplants  and  supersedes  any  other  aanaoa  law  or  statutory 
rights,  pavers  and  duties  In  oonnaotlou  with  aaaurity  for  awta  funds. 


4*  ..onorabla  Mioherd  f> . i nojr 


Jnnuary  11,  1?74« 


a u Uta  edar«,.  ho«  tan'  .mb  uoads  , it  u evldar.t  from  ac- 
tion U4&9  that  such  cade  soul'  nrt  h«ww  baas  uncer  the  tUtuti  • pro par 
eoeurlty  for  itatc  d*  salts.  Of  t:>  various  types  of  oada  authorise*  by 
motion  U4&9  ••  pro par  baud*  for  aaeurl ty  of  state  *».<osi  ta  the  only  type 
referred  to  In  t a statute*  aiib  *ig..t  include  'xme  '■  oners'  .cam  load* 
tottlA  ba  ''beads  of  the  nl  tad  tataa*  end  it  is  *u  lttatf  that  Bmm  C •.Bars' 
Loaa  AobuS  ara  not  bands  of  tha  niied  tstas  within  tha  aasn ln<  of  tha 
atatata  for  tha  reasons  here  lea ftar  sat  out. 


Tha  Tcaw  anara*  loaa  orporatlor  ass  araatad  by  tha  otua  . mars' 

Lana  A at  ef  Iff},  ayyroarf  Jwaa  1%  1^3,  Briefly  aanrlMii  tha  aarparatloo 
araatad  by  auah  aat  la  to  fu nation  in  the  following  man ar(  tha  f iurws  and 
lattara  glwvo  &a  suab  daaariytlaa  being  tba  eeotlcna  and  subdiwirlena  of  tha 
ant.  7 a oor;or*tlon  is  governed  by  tlm  edsrai  Pone  Ix-ac  Bank  joard  whioh 
ia  author laad  to  laaua  aa> ltal  atoac  in  tha  amount  of  210, «W, 000*00  "hi ah 
la  to  ba  eubsarlbad  fer  and  paid  for  by  tha  eerwtary  of  tha  ransury  of  tha 
•Tnl'-a  tstas,  tha  sonsy  for  suah  papas  t tv  ba  ndvatmad  to  tha  meratary  of 
tha  *raasur,  by  tha  h aeons tr uatlon  Mnanaa  Cor- oration,  ( nation  4 (b)).  ho 
ecsrporat ion  la  authorised  to  issue  bonds  whioh  ara  tra  bonds  ia  question  la 
your  raquaat  ia  aa  amount  act  to  aaaaad  42,000,000, 000* 00,  auah  baa  da  to  ba 
paid  for  either  by  sash  or  by  firat  aortgagee  on  rsai  as tats,  susi  bonds 
bolus  guaranteed  aa  to  jaUroat  only  by  tha  United  tataa  ( aation  4 (oj ). 

Tha  bonds  laawad  f*  r re-»i  sata  s aortgogae  any  ba  in  aaonuta  up  to  6o»  of  tbs 
value  of  th*'  pro  art y aowurod  by  ouoh  mortgages,  and  also  tha  oorporat  ion  la 
authorise*  to  aako  advances  la  cos  to  pay  turn  and  aaoeesnmata  oa  tbs  roal 
oatata  aeoured  by  auah  no  rt  sags  to  »aot  tha  in  idantal  expenses  of  the  tra  no* 
aation,  and  to  pay  aa  auah  aa  I^OsW  la  oaah  oa  oaob  Mortgage  to  tha  hoidar 
thereof  ( aotloa  4 (dj),  ean  tba  oorporat loa  la  Sutherland  to  anploy  asd  pay 
as  part  of  Us  as, eases  various  agento,  employees , offlaaro  and  attorneys 
( aotloa  4 ( J) ).  Tbs  bonds  loouod  by  tin  corporation  haww  a navi  mum  oigbtaon 
y ar  astir ity.  ( aation  4 (a)), 

horns  soar  a*  :oaa  hands  ars  obligatlona  af  tha  Ida  .*-.ara*  Loan  or* 

, oration  by  which  thay  ara  iamb*,  and  tha  Calta*  s tataa  ia  not  liabia  far 
tha  prlaelpai  thereof,  but  in  aation  4 (a)  of  the  xat  it  la  prowl  dad  that 
the  bonds  "shall  bo  fully  and  uao*>odltlounJ ly  guaranteed  as  tc  ii.tsrcr  t or,,... 
by  tha  United  ttetea.'  Thus,  00  far  as  interest  la  ooneerusd,7  ’’iisao  bonds 
are  bonds  of  the  United  r.tatao  In  thn  norma  that  tha  Jaltod  tataa  undertakes 
to  pay  auah  interest,  but  there  is  no  undertaking  naywhara  la  the  net  for  tha 
United  '-tataa  to  pay  tha  principal  and,  therefore,  suae  bonds  esanot  ba  corr- 
al derod  as  tamos  of  tha  : nltod  itatas  la  tha  sene*  that  liberty  bo ada  and 
ywasury  Csrtifiaataa  are  bond*  of  the  ni  tad  states. 


rhara  ara  war ions  ainllarltlaa  botwaan  Kane  ww-re*  inaa  Bonds  nod 
aril f ion tos  or  ibarty  Panda  aa,  for  emnpls,  too  foot  that  Ham 
Loan  tends  are  seeap table  at  par  «e  tfwllntaml  sss  xlty  against 

4« posits  of  public  non* to  with  depositories  by  the  roasury  fapartsoat  af  tba 


hind  tataa  md 
siaa,  tha  < aeons true t loo 


isftr.2L*Scl?i.  iir 


of  par  aa  dilators  1 security  for  li 


Jonas,  orminwa  of  the 


ioc  Rstratlori  f 
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Corporation  stating  la  a latter  under  dots  of  July  u, 
of  tha  :»ai  ( anara'  ..onn  ©rp oration  that  'it  is  noadli 


able  1 chore  !My 


Jwtuury  11,  1934* 


r> 


to  odd  tbKi  the  detamlcation  to  uui  loon*  of  ™o  greet  e pere*ntage 
against  those  bonds  has  been  reaohed  only  u.-on  the  conclusion  that  /our 
bonds  should  bo  t roe  tod  ss  par  la*  oollatarai.  • likoslse,  tus  trusts** 
or  tbs  ostsl  ..armas  jystae  bats  dstsrr^i  *c  to  ssospt  ss  aaourlty  for 
dofoslt  of  coital  sting*  funds  tboos  goods  at  thslr  aarkst  talus,  and 
the  C controller  of  tbs  Tunroncy  has  ruled  that  these  beads  oaf  bs  ac- 
quired sad  osrrlad  on  tb*  book*  at  tbslr  astusl  talus  by  national  banns 
(so#  rslialnary  , roof  M>.  1 of  .owe  Ctataro*  LO<«  or  po  ration,  le;- art  want 
of  Coanarea  building,  aeningten,  P.  3«)  .’reeunably,  tas  shots  rulings 
by  serious  department*  of  t.t  fo  oral  f>m>«&t  treating  tfae  Haas  wrens' 
loss  'orpo ratios'*  bonds  as  being  the  saps  alas*  of  aaourlty  as  altsd 
tatas  bonds  la  loaarhat  parausalto  totord  regarding  the  mas  wnsro*  Loon 
omorat  Ion 'a  boada  as  beads  of  tbs  halted  rtatss  for  latastosnt  and  aa- 
ourlty purposes,  and  If  this  o In lorn  ears  belog  r* auorad  to  a ieportaent 
or  tbs  fsdarsl  'nwemwent  It  wig  t possibly  ba  oaaaasary  to  rsesh  o con- 
trary acnslualoa  free  that  which  baa  been  reached  by  ua.  toss tar,  tha 
r lsaourl  statutaa  ua*  tbs  words  "bonds  of  tha  united  tat**’,  and  a bond 
the  primal pal  of  ehlob  la  not  la  any  sanse  an  obligation  of  tba  ’ sited 
tatas  saanot  by  any  reasons bln  menstruation  of  language  bs  regarded  ss 
s hood  of  the  Uni  tad  tatas  si  thin  a statu ta  oh lob  la  praaorlbla^  strlat 
requirements  for  lnaeotasnts  of  pubilt  funds. 

It  baa  basn  demonstrated  aboto  that  oaa*  wnara*  . oen  .ones  mould 
not  beta  bean  taken  originally  aa  aaourlty  for  stats  deposits,  ana  ramson 
Cor  torn  rather  lengthy  analysis  abota  to  that  offset  was  the  peso ibis  o an- 
al darat  lac  that  if  aueb  bonds  oculd  be  takas  originally  as  ssaurlty  they 
could  no*  bs  ssse  ;dsd  in  lieu  of  that  ohleb  eas  oriel  sully  In  year  aaaaa 
taken  es  aoaorlty,  end  ths  foregoing  41 sou •* Ion  b*s  bean  confined  to  that 
part  of  Jeotlon  114b?  ahiab  deals  with  bends  aa  aaourlty.  .‘luoowar,  motion 
U4b$  prowl dam  also  that  notao  assured  by  first  daeda  of  trust  on  laeouri 
reel  estate  easy  be  eeeapted  aa  aaourlty  for  a tats  da  os its  In  llsu  of  tba 
bonds  Obese  dooorlbod,  end  tb*  prlnary  question  la  praam n tod  of  akathar  or 
uot  ban’s  of  tba  (one  soars'  loan  -orporatlon  mould  ba  regarded  ss  deeds 
of  tmst  el  this  tba  essoin*  of  .motion  11469.  It  will  be  unnecessary  to  dls- 
ousa  abetter  or  not  them*  bonds  are  deeJa  of  trust,  batauaa  although  tba 
bo cc*  are  assured  sines t wholly  by  real  estate  ol  wbieb  tha  .owe  Jwnsre* 

Leer.  Corporatise  baa  a lias,  assert.*  less  suan  real  estate  1*  aaatfred  ell 
osar  tha  United  tatas  and,  therefore,  auab  bonds  mould  not  fall  * thin 
tba  language  of  nation  11469  sleh  prow idee  that  daeda  of  trust  assuring 
state  de;*oalta  oust  be  assured  by  n4s*ourl  reel  estate." 

‘'hero  aa*  * to  be  little  doubt  that  therm  mould  be  a right  to 
foreeloas  00  tba  dead*  of  trust  deposited  to th  tba  a tats  aa  aaourlty  for 
cbli  at  loo*  on  which  default  baa  been  aada  by  oioaod  banka  beeau*#  tba 
statutory  authorities  la  notion  114b9  to  ease  t tbs  daeda  of  trust  w lab 
ban*  bean  ameer tad  oust  name  soar  lly  imply  tba  power  to  use  auab  deads  of 
vruat  shea  default  baa  beer  wads  In  the  payment  of  tb*  a tat*  deposits,  be- 
eauss  otherwise  tb*  eeourlty  would  be  wnloaleas  and,  Indeed,  in  tb*  last 
pegt  of  tbo  quota’.lon  sot  out  abowa  fro*  la  3e  Welland  renting  nsgsnj  it  la 
apparent  that  tne  .praraa  .ourt  of  Klatourl  fools  that  tba  stats  *«n  sad 


A labor*  » • r mc'i 


J*wry  11«  1954 


<-vu«%  mJu  u u«*  (Ntj')i/  «t;  «ii«c  im  it  hy  «t*u 

U«  l«oMe  m fte  aoio  t.<e  or  W Mb  «Mnrit| 

•nlofa  le,  «f  f ur*» § 1 j»  heart  of  V • >rc t> . or.  raa.ed  ^ war  inquiry, 

eetlOo  114ol  luoeuiee  Uh*,t  r.er*  Made  .mo*  boon  Ar^ti  too  %< 
tM  t«  it«W  tt  oUu,  axui  w.ero  default  t*ao  been.  r^4a  U pay  use  a^ob 
•tata  4e,«ei  va  t'*«u  It  a^mll  bo  t c duty  c tha  |UI«  imc  rar  to  furti.- 
aith  eocnrt  o'-Ot  b ado  UtVt^jwo^j^  «o.-:  it  ta  our  .pUtas  >Ul  Wo  out# 
it^ulNMXi  oof  t o ieoftaoae  Jeet  ^uetoO  ooiid  ap|ly  eguauly  to  too. 
estate  eeouritiea.  it.  iu  p oaiec  e-.  •Hurlri.  tbo  ea«*  v<u«»  cf  a*teo 
BOoaro4  h>  4eoo«  or  tru<  t t rev..i;  ooo-it  Uoi  to  default  *Ob  aee  J-lt» 

Wuoll  bo  iiinartt  4 teto  aattmy  fees  no t i>/aw.  taw,  t -o  lUta  ry 
•utfcoriMUcn  of  ootloa  U4*><  tc  eeoe  t Mti  of  troat  ee  ooecrity 
a.lesu  Vb»Lr  ooo»»-i  i -oo  la  liau  of  the  *■  eee  Mae ueoed  bcnAe"  obi  eh  «*u^4 
too-  to  1 loot*  tut  t*o  ou  « fc  rooocar*  encuia  bo  folio—  oo  default  vl u 
no  root  to  m«.  oototo  ooo  rity  oo  «tlb  bo  fwlloooi  or.b  nopoet  to  kwt>, 
art  Ult  C AC  uo Lor.  ia  atrotgl  .e;-o6  by  «U»  fee*;  that  t.o  ,T#Ti»t  aut'orlr  1».:; 

the  «••«,  umi  of  a~efc  roati.  oototo  ooeurlt,  ooo  oudoa  it  two  a to  tat#  long 

a tar  too  original  ooalarat  cf  too  itoutf,  »«.eh  prcaiao  tala  alcal  bi 
law  :*  1313*  poa  77  a obi  oh  ooul-i  see-  t iaAioote  o ye ruoee  of  too 
•onerol  oooaably  jar.  ly  to  o44  to  the  avo.-to  eevtber  ty4>o  of  eo*.rity  *i  iah 
ooold  bo  oeooftoA  ohieh  aou*e  bo  4*oit  «;t  la  tbo  omm  ooo nor  00  ooo  pro* 
riled  Is  t « ; ruadira  outila«4  la  tbo  statute  00  it  existed  bafera  too 
addition  of  OmO:>  j orlto.  uturar*!,  ebta  if  it  a«aa  at  co  tawo , u 00 
tso  atoto  tnnourei  tc  «— rt  auob  oooc.-.  cf  »r»«t  lb—  — y,  a©  a vatu  wry 
ou*-hor  loot  lea  hoa  bo«&  foend  to  >oa*art  . report:.  acquiree  by  statutory 
outhorlaotloo,  o*  aara  ifoaa  deeds  tf  troal,  UU  property  ohleb  ia  ul 
oothortaoi  by  a«7  other  statute  oa  o otota  l ana  toast  *0  wot  tho  .urdo « of 
Justify  leg  awob  i,?eoota»i.*  eoale  be  upco  tbo  ototo  treasurer. 

In  eeoeluaie/i,  it  ia  our  opinion  test  tbo  ototo  treasurer  oc-oi.  not 
bo  oetaoriaob  to  aeon  t odor**.  <v»o  ; ^ .on*  .»*•  3«u»  lo  oaoaoofo  for 
io#*a  of  tru  % cr  nail  oototo  oo%i-;rod  by  tie  ototo  by  rooooo  or  t ^o  afath 
wf  a to  to  dopooltorieo  Wy  bimi  a-U:.  toesa  tf  Wu-t  ot  rool  o a tote  ao4  boon 
iapaaltat  with  tbo  ototo  oa  ooo  rl;y  for  oeon  tarcdu, 

>o  to  odorol  "on  T.00  :co4a  o ciffon  t ^oootluc  i«  pma'tat,  I 
oetloa  U4b9  it  lo  o*rrooai)  pittiaad  wot  it  onoll  bo  pr&por  to  oooopt  “tbo 
foAorol  lard  bou.  toeU*'  oa  aooar.ty  for  atot«  4o>oalto.  aft  la  00  taefc 
ttlM  toe  o)t ally  oo  o fo4o»oc  lood  bau  boo4t  tbot  Mt.rju.lo  botaf  aaroiy 
t o or  alar  Aeooriytioa.  Tor  booAa  leeaoO  by  faterai  iaod  Wnoo  ttlab  art  oaui.o4 
y tho  ototuto  *&«  on  too  oioolly  oad  0 mot  y laaiootat  00  fodorol  for. 
loop  bcoda(  o on  nl  fo4orol  for*  loop  hop  a a an  booo  wtbarliol  oloao  i)lb( 

0%  /taly  17,  191b  o.  843,  ootlon  33,  39  tot.  371,  ooo  oloo  oooutloo  rtar 
am  47,  19^3,  ho.  JX)<,  12  V.  . C.  a.  ootloa  7&1,  rsaa,  alaO#  tr.aro  la 
bo  auoo  thing  toohoiooUy  os  o f o4or»  1 Uu  bore  Mo  ootlui,  II4&9  •'  t o 
iooeurl  atatutN  nau»t  rotor  to  e4wr«u  'ora  ea  enda  lfto<.  ay  t a foioool 
lo.^  boo:  o.  . he  nao  'o4ore.  rose  .00a  ca4o  — r tho  .ot  or  1933  4iffor 
ai  Lgutiy  ‘*rea  t e aOornl  oro  ooo  »-  o uotior  tho  19 lo  et,  -ut  three 
tiff  on  .pee  on  to  the  a6v*MOt*o  of  ta  uae  biota  lo  s—oootioo  site  ottioh 
thon  lo  o statutory  eut-o  flop  Hon  plop.,  for  tho  bclto4  states  tc  guarantee 


7*  hienavd  • Nosy 


Jmanry  U, 


•J*  ^l1*"**  “»»  4e  **  y*«rs,  a-.,  saafe  att  tacrtaat&et.  or  vrovUiesi  bei«* 
•ffeem*  for  «■•  oU  *»*;*,  *et  fuse  *6,  1933  e.  aatto*  4ft 

*r73,  12  •".  . '•*  ».  aetton  79^,  sk,  t tl  both  yraatleallr  a.nj 

te«h»AOslVr  t>»  b«w~a  t©  b«  t arose  by  I***  Aedarti  Rart  "ask  t m&mr  \bm 
19?  ■■  at  **»U  sees*  to  be  a*  a prtyw  fcm  of  seourty  for 

*****  da  ««»•  enter  aetlsr  Uifc/)  equally,  a*  least,  *ith  t&s  ag***^ 

*■**  ***  ■*»  inter  t»io  l'lifc  at,  and  if  juried  M eesvrtty 

»1si«*Uy  it  d^es  -»t  to**  *»rc  «r  1300  to  realise  ir.  ox* ••%-  -a  f r 
ataor  ,'sapsrty  sash  as  raal  Mt«t«  security  ahl*-*  *»*  aa<t«iya4  tfcroaf't 
•?le*etl  bank*.  Jt  »i  >•-:&%  U reeserteed  tiat  no  'edarai.  "tons  :.*an  "wie  of 
t -a  asa  tyja  era  yet  la  tke  aa.*a?s  cf  the  ->ahlic  re  - # see***-4.  l«v  to  the 
«faa««f  of  tbe  -*«d  <if  f*a  'eder*'  .'aed  Htasv  l;,  ».  ;cula,  haw 

aay  MNfcl  »hlefi*  sr  a4e?ee  la^or-attioh  fte«r<  issued  ectteersl*;  twt~. 

1"  soaeiUalee,  It  is  mtr  c^Inla*  ■ •.#  t<  eder*:  ■“arr:  ,-;aa  w a 
tAat  sis*  »-&>Se  that  on  iwuM  t\ri*t  tti  1333  «*P  under  the  1333  vet  ef 
-irwreea  «**aU'  tee  draper  »eev<rtty  "or  state  deposits  • aa^ar  . «„  • o. 

I V eetiea  a»v,  t;iat  'i  vara  etald  b*  do  slot «v«ry  j rctel tel  lion  to 

raaat rtas?  tee;- da  is  «a>  «u**e  'or  ether  assets  aSKjutrosS  under  ferae lotwia 

oa  ceoAritlaa  ie*««i*e<i  with  t r state  tn  aao.vrs  stats  As  -o*lta. 


>*o>vure  tar/  truly, 

EDWARD  H.  MILLER, 

****•' -H  Ju^ai  ;ta‘-  *r.  fe&r  >£  '.*»«.  . 
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assessor: 


Should  assess  land  as  acreage  when  plat  nullified  by 
foreclosure  of  prior  Deed  of  Trust. 


\ 


January  17,  1934. 


Mr.  Martin  L.  Neaf 
Assessor  of  at. Louis  Couxit> 
Clayton,  Missouri 


De  -r  Mr.  Meaf: 

I acknowledge  receipt  of  your  request  for  an  opinion 
of  this  office  reading  as  follows: 

■Kindly  let  us  have  opinion  by  your  office  as 
to  hoe  assessment  should  be  mads  In  the  follow- 
ing case,  whether  property  should  bs  assessed 
as  lots  or  acreage. 

On  March  1,  1931  the  Ladue  Terrace  Realty 
Company,  a corporation,  executed  a Deed  of 
Trust  to  Edward  K.  Love  Realty  Company  In  the 
sum  of  $30,000,00.  On  April  22,  1931,  tpe 
Ladue  Terrace  Realty  Company  executed  a plat 
of  said  property  and  caused  same  to  be  filed  In 
the  office  of  the  Recorder  of  Deeds;  said 
plat  was  approved  by  the  City  Cleric  of  Ladue 
Village  although  the  streets  were  not  released 
from  the  Deed  of  Trust.  On  June  24,  1931,  the 
above  Company  executed  an  amended  plat  of  said 
subdivision  an  caused  same  to  be  filed  In  the 
office  of  the  Recorder  of  Deeds  of  St. Louis 
County;  said  plat  was  approved  by  the  City 
Cleric  of  Ladue  Tillage  although  the  streets  were 
not  released  from  the  Deed  of  Trust. 

In  the  execution  and  filing  of  said  plats  of 
said  subdivision  ths  holder  of  the  Deed  of 
Trust  did  not  release  the  streets  from  the  lien 
of  said  Deed  of  Trust  nor  did  he  join  In  any 
manner  with  said  Subdivision. 

On  October  20,  1932,  the  holder  of  notes  fore- 
closed ana  caused  the  property  to  be  sold  under 
Deed  of  Trust.  He  now  requests  that  the  Assessor 
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assess  the  proparty  aa  acreaga  altnout 
having  the  aald  plate  of  the  Subdivision 
vaoated  by  the  County  Court. 

Trusting  that  you  nay  be  able  to  give  ua 
thla  Information  at  a vary  early  data  and 
thanking  you  for  aany  paat  favors,  I an* 


1. 

FO H ECLOSURi,  OF  OaSD  OF  TRUST 
MULLIFIKD  Pi. AT. 


Froa  your  letter  It  la  apparent  that  at  the  tine  these  plats 
were  executed  and  filed,  to-wlt,  In  April  and  June  of  1931,  the  entire 
traot  of  land  which  was  sought  to  be  subdivided  was  subject  to  deed  of 
trust  to  the  Edward  K.  Love  Realty  Company.  By  the  overvhelalng  slight 
of  authority  In  thla  case  the  foreclosure  of  thla  deed  of  trust  cut  out 
and  rendered  void  the  plat  filed  by  the  Ladue  Terrace  Realty  Company. 

The  Springfield  Court  of  Appeals  In  the  oase  of  Granite 
Bituminous  Paving  Company  vs.  Thomas  Yard  Mo Manus  et  al.  144  mo.  A. 

593,  was  confronted  with  the  vd.  ldlty  of  a subdivision  of  a tract  of 
ground  In  the  City  of  3t. Louis,  plat  of  whloh  had  been  filed  subsequent 
to  the  filing  of  a deed  of  trust  on  the  property.  The  deed  of  trust 
was  subsequently  foreclosed.  The  plaintiff  sought  to  enforoe  a tax 
bill  assessed  against  the  tract  of  land  as  a whole  and  entirely  dis- 
regarding the  plat  whloh  had  been  filed.  As  stated  by  the  Court,  the 
gravamen  of  the  defendant's  oase  w=-e  that  the  property  had  been  wrong- 
fully assessed  as  one  traot  and  should  have  been  assessed  according  to 
the  plat  whloh  had  been  filed.  The  Court  stated  at  page  8C8  as  follows: 

••  • • • Prior  to  said  pretended  deuloatlon, 
about  the  year  1874,  the  said  Robert  Baker  and 
his  wife  had  conveyed  the  legal  title  of  said 
property  to  one  Robert  V.  Powell,  by  a deed 
of  trust  duly  recordea,  thus  reserving  to  them- 
selves only  the  conditional  defeasible  right 
of  redemption.  Therefore  at  the  time  of  said 
pretended  dedloatlon,  the  said  Robert  V.  Powell 
sas  the  owner  of  the  legal  and  fee  simple 
title,  auojeot  to  the  right  or  redemption  of 
the  said  Baker,  end  nothing  more.  However 
regular  said  pretended  plat  may  be  with  re- 
ference to  the  technical  requirements  of  the 
statutes  In  foroe  In  this  State  at  the  time 
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It  was  filed,  said  Baker  was  Incompetent 
and  held  no  title  upon  enlch  he  could 
base  a valid  dedication.*  • • • * 

And  held  at  page  610: 

••  • • *ab  the  property  was  eold  out  In 
1878,  under  a deed  of  trust  antedating  the 
plat,  all  Interest  c nveyed  and  the  sub- 
divisions attempted  to  be  established  by 
the  plat  were  extinguished  and  the  fee 
Invested  In  the  purchaser  free  fherefrom. 

Including  the  strip  designated  on  the  plat 
as  'West  avenue.'  And,  as  no  act  has  been 
performed  by  the  present  owner  (the  pur- 
chaser under  said  deed  of  trust)  which  would 
amount  to  a dedication  of  the  property  either 
under  the  statute  or  at  common  law.  It  must 
follow  that  the  officials  of  the  city  acted 
wlthlntnelr  authority  and  duty  In  assessing 
It  as  acre  property.  * • • •■ 

A oase  upon  the  same  state  of  faots  reached  the  Supreme  Court 
and  Is  reported  at  244  Mo.  184.  The  Supreme  Court  In  affirming  the 
view  of  the  Court  of  Appeals  stated  at  page  190: 

•*  • • **hen  Robert  Baker  filed  the  plat  of 
his  subdivision,  the  property  was  encumbered 
by  a deed  of  trust,  and  the  foreclosure  under 
that  deed  of  trust  In  1878,  by  which  Mrs. 

McManus  became  the  owner  of  the  land,  nullified 
baker's  plat  and  destroyed  It  forever  as  a 
statutory  dedication*  • • •■ 

The  St. Louis  Court  of  App  als  held  similarly  In  the  oase 
of  Boatmen's  bank  vs.  Realty  Company,  202  Mo.  A.  67.  At  page  70  the 
Court  stated  as  follows: 

••  • • *Upon  this  state  of  facts  we  bold  that 
the  learned  trial  oourt  properly  held  that  as 
to  defendant  Clarke  there  had  been  no  dedication 
of  the  land  in  question  and  as  to  him  the  pro- 
perty nad  to  be  assessed  as  one  entire  tract 
because  the  conditional  dedication  of  the 
streets  and  alleys,  as  had  been  made  by  the 
filing  of  the  plat  of  Semple  Place  bv  Hogan  In 
1892,  had  been  wiped  out  by  the  foreY1°*'*x# 
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of  the  dead  of  trust  whloh  was  szi sting  and 
of  rsoord  against  tbs  said  propsrty  at  tbs 
time  sucb  dedication  was  made.*  * • •• 

while  these  cases  arose  under  the  provisions  of  the  St. Louis 
Quarter,  particularly  Section  14,  Article  6,  which  provides: 

•The  word  'lot1  as  used  in  this  section 
shall  be  held  to  mean  the  lots  as  shosn  by 
recorded  plats  of  additions  or  subdivisions. 

But  if  there  ns  no  such  reported  plat  or 
if  the  owners  of  property  had  disregarded  the 
lines  of  lots  as  platted  and  has  treated 
two  or  aore  lots  -r  fractions  thereof  ae  one 
lot  then  the  whole  parcel  of  ground  or  lot 
so  treated  ae  one  shall  be  regarded  as  a 
lot  for  the  purposes  hereof. * 

Yet  thia  provision  is  not  materially  different  from  the  provielon  of 
Section  9793  R.  S.  Mo.  19:9,  whloh  provides  in  part  as  follows: 

•The  assessor  shall  value  and  assess  all 
the  property  on  the  assessor's  books  accord- 
ing to  the  true  value  in  aoney  at  the  tine 
of  the  assessment;  and  all  other  property 
shall  be  valued  at  the  cash  prioe  of  such 
property  at  the  time  and  place  of  listing  the 
same  for  taxation.  Each  tract  of  land  and 
L9*JL  IsUl  a.c£W.a_sic.d  and  vglued  separately; 

cut  all  land  la  £ section  and  lot*  in  a square 
or  block  owned  oy  one  person,  which  are  con- 
tiguous. or  which  pan  be  consolidated  into 
one  tract,  let  fi £ call . shall ' be  valued  ae  one 
tract,  lot  or  call,  as  contemplated  in  section 
9780. * 

II. 

LAID  SH  ULD  BE  ASSESSED  AS  ORE 
TRACT. 

It  appearing  conclusively  from  the  foregoing  that  the 
attempted  subdivisions  of  this  property  is  a nullity  and  that  there 
has  been  no  valid  and  continuing  dedication  of  the  streets,  we  now 
proceed  to  the  question  ae  to  how  the  property  should  be  assessed. 
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In  reviewing  the  above  olted  oases,  we  find  that  tha  assessaent  of 
the  tax  against  the  voole  traot,  disregarding  the  plat  or  sub- 
division was  approved,  as  herein  quoted  fro®  the  144th  Mo.  a. 
case  supra; 


• It  oust  follow  that  the  olty  noted  with- 
in their  authority  and  duty  In  assessing 
It  aa  aore  property.  • 

In  Velty's  aLas  of  Assessaents*  p.  313,  «e  find  the  follow- 
ing statement: 


■Lands  nay  haws  been  surveyed  according  to 
a plan,  and  platted,  and  euoh  plat  recorded 
as  a town  plat,  but  as  long  as  such  laud 
continues  to  be  occupied  and  used  as  a 
single  traot  or  parcel,  and  le  so  treated 
by  tbs  owner,  the  whole  any  be  so  treated 
and  assessed. ■ 

Again  referring  to  Seotlon  9793  herein  quoted,  we  e&phaelze 
the  faot  that  this  property  aust  be  assessed  at  Its  true  value  In 
aoney,  whether  that  greatest  value  Is  as  building  sites  or  aoreage. 
This  was  decided  In  the  early  oase  bf  denolst  we.  City  of  St. Louis, 
lb  Mo.  609.  The  faots  In  the  oase  are  stated  by  3oott,  Judge,  at 
page  671  as  follows: 


••  • • *oa  the  btn  of  February,  1843,  an 
aot  was  passed  to  reduce  into  one,  the 
several  acts  relative  to  the  Incorporation 
of  the  olty  of  St. Louis,  the  ICth  seotlon  of 
wtloh  (art. Q)  provides,  that  lands  within  the 
Halts  of  the  olty,  which  have  uot  been  laid 
off  Into  blooks  anc  lots,  shall  not  oe  assessed 
or  taxed  otherwise  than  by  the  aore  as  a agricul- 
tural lands,  and  shall  oontlnue  to  be  so 
assessed  and  taxed  till  laid  off  Into  blocks 
ana  lots  by  the  owners  thereof  respectively. 

The  actual  value  of  the  land  was  estimated  at 
*6,000  per  acre,  but,  If  used  for  agricultural 
purposes  only,  Its  estlaated  worth  was  two 
hundred  dollars  per  acre.  The  assessKent  was 
m de  on  Its  actual  value  of  $6,000  per  acre, 
at  the  rate  of  one-sixteenth  of  one  p»r  cent, 
according  to  the  provisions  of  the  act  of  lb41. 
The  plaintiff  appealed  from  the  asseeeaent  to 
the  olty  authorities.  In  pursuance  of  the 
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the  ordinance  in  relation  to  appeals,  when  the 
AsseB-aent  was  confirmed,  end  they  then  applied 
to  the  Circuit  Court  for  an  injunction,  when  the 
proceedings  sure  perpetually  enjoined;  fron  which 
deoree  the  olty  of  St. Louis  appealed.*  • • •• 

The  whole  issue  in  that  case  eae  whether  or  not  the  lots  should 
be  valued  at  their  value  for  agricultural  purposes  or  at  their  actual 
value.  The  lower  court  held  that  they  were  to  be  valued  as  agricultural 
property.  The  Supreae  Court  reversed  this  holding  and  stated  at  page  672: 

••  • • *snall  these  iaproveaenta,  made  in  part  at 
the  ezpenee  of  others,  continue  to  enchance  the 
value  of  the  estates  of  the  land-owners  yearly, 
and  yet,  shall  not  their  taxes  be  increased  la 
proportion  to  the  enhanced  value  of  their  pro- 
perty? By  the  node  of  aesessaent  contended  for, 
while  the  yearly  value  of  the  land  ie  increased, 
its  value  for  agricultural  purposes  nay  be  dla- 
lnlshed.  The  compensation  to  land-holders  for 
including  their  farms  within  the  lialts,  is  to  be 
found  in  the  great  iaproveaenta  required  by  the 
act  of  1S41,  and  not  in  the  supposed  node  of 
assessment,  as  is  clearly  shown  by  the  guaranty  given, 
that  their  taxes  shall  not  exoeed  one-sixteenth 
of  one  per  cent,  until  the  iaproveaenta  are  aade 
while  property  within  the  old  lialts  (fight  be 
taxed  as  high  as  one-half  of  one  per  cent.  The 
other  Judges  concurring,  the  decree  will  be  reversed, 
the  injunction  dissolved,  and  the  ouaplainant'e 
bill  dismissed. • 

C0I0L08I0V. 

In  view  of  the  foregoing  authorities,  it  is  the  opinion  of  this 
office  that  it  would  be  proper  for  this  aesessaent  to  be  aade  as  a single 
tract  at  its  aotual  value  in  money,  entirely  disregarding  the  subdivision 
of  the  traot  heretofore  filed  for  the  reason  that  such  plat  or  sub- 
division has  been  rendered  nugatory  and  void  by  the  foreclosure  of  the 
prior  deed  of  trust. 

Respectfully  submitted, 


HARRT  G.  WALTVER,  JR. 

APPR  V*n_  Assistant  Attorney  General. 

Attorney  General. 


y 

v 

ESCHEAT  REFUNDS  FROM  STATS  TREASURER:  Order  must  be  directed  to 

State  Auditor  and  not  State 
Treasurer. 


0 ~ 
V •' 


January  25,  1934. 


Hon.  Richard  R.  Naey, 
State  Treasurer, 

Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  follows: 

"Enclosed  find  the  petition  for 
Judgment  for  refund  from  the 
Escheats  Fund.  Till  you  be  kind 
enough  to  adTlse  whether  under 
this  petition  and  court  order 
the  Treasurer  will  be  required 
to  refund  this  amount?" 


I. 

Court  shall  order  State  Auditor 
to  issue  warrant  on  State  Treasurer 
in  order  to  recover  money  ~pald  into 
State  treasury  under  Chapter  3, 

a.  s.  tio.  imr~^ 

Section  623,  R.S.  Mo.  1929  provides: 

"Within  twenty-one  years  after  any 
money  has  been  paid  into  the  state 
treasury  by  an  executor  or  adminis- 
trator, assignee,  sheriff  or  receiver, 
any  person  who  appears  and  claims  the 
same  may  file  his  petition  in  the 
court  in  which  the  final  settlement 
of  the  executor  or  administrator, 
assignee,  sheriff  or  receiver  was  had, 
stating  the  nature  of  his  claim  and 
praying  that  such  money  be  paid  to  him, 
a copy  of  which  petition  shall  be 
served  upon  the  prosecuting  attorney, 
who  shall  file  an  answer  to  the  same." 


Hon.  Richard  R.  Nacj 


2- 


Jan.  25,  1934. 


Section  624,  R.S.  Mo.  1929  proTldes: 

"The  court  shall  examine  the  said  claim, 
and  the  allegations  and  proofs,  and  if 
it  find  that  such  person  is  entitled  to 
any  money  so  paid  into  the  state  treasury 
it  shall  order  the  state  auditor  to  issue 
his  warrant  on  the  state  treasurer  for  the 
amount  of  said  claim,  but  without  Interest 
or  costs;  a copy  of  which  order,  under 
seal  of  the  court,  shall  be  a sufficient 
voucher  for  issuing  such  warrant." 

In  the  case  here  before  us,  the  order  of  the  Circuit  Court 
of  Vebster  County,  Missouri  prorides  in  part  as  follows: 

"It  is  therefore  ordered  and  adjudged 
by  the  Court  that  the  said  Fred  R. 

Cantrell,  administrator  of  the  estate 
of  the  said  John  E.  Cantrell,  deceased, 
hare  and  recorer  from  and  against  the 
said  Escheats  Fund,  in  the  hands  of  the 
State  Treasurer  of  the  said  State  of 
Missouri,  the  said  sum  of  FITS  Hundred 
and  Forty-four  Dollars  and  Serenty-six 
Cents  ($544.76);  and  the  said,  the 
Treasurer  of  the  State  of  Missouri,  is 
hereby  ordered  to  turn  ower  and  pay  the 
said  Fred  R.  Cantrell,  Administrator 
aforesaid,  the  said  abowe  sum." 

It  will  be  noticed  that  the  order  of  the  oourt  is  directed 
to  the  State  Treasurer  and  not  to  the  State  Auditor,  as  required 
by  See.  624,  R.S.  Mo.  1929,  supra.  The  recowery  of  this  money 
from  the  State  Treasury  is  allowable  only  because  the  statutes  of 
this  state  allow  such  recovery,  and  the  statutes  must  be  literally 
followed. 


COHCLPSI ON 

In  Tlew  of  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  order  of  the  Circuit  Court  is  not  sufficient  to  require 
you  as  State  Treasurer  to  refund  this  amount. 

Respectfully  submitted. 


APPROVED: 


JOHN  W.  HOFIMAH,  Jr., 
Assistant  Attorney  General. 


%oY'  MckTf¥RTcl£, 
Attorney  General 


BONDS f Executor  of  deceased  owner  of  registered  bonds 
STATE ?jTREASURER:-entitled  to  receive  accruing  interest  thereon 

without  having  bonds  fo  ally  registered  in 
executor's  name. 


February  14 


Eon.  Richard  3.  Naoy, 

State  Treasurer  of  Missouri, 
Jefferson  City,  lissouri. 

Dear  Sir: 


b are  acknowledging  receipt  of 
you  inquire  ao  follows: 


*1  m writing  to  request  » writ ten  on inion  on 
the  fol  owing  -natters 

A party  living  in  Washington,  D,  C. , is  the 
owner  of  *15,000.00  State  of  iseouri  Hood 
Sonde,  said  bonds  being  fully  registered 
in  his  nane.  decently  this  Department  re- 
ceived a letter  from  a Washington  bank 
stating  that  the  holder  of  these  bonds  has 
died,  and  that  the  bank  and  wife  of  deceased 
have  been  appointed  co-exec*.! tore  of  the 
estate.  A certified  copy  of  Record  of  Pro- 
bate is  enclosed  with  the  bah 'a  letter. 

The  bank  requests  that  future  drafts  in 
payment  of  semi-annual  interest  be  made 
Payable  to  the  executor®  *f  the  estate 
rather  than  the  person  in  whose  nme  the 
bonds  are  registered . we  have  requested 
that  bonds  be  transferred,  but  in  renly 
to  our  request  they  state  t mt  they  do  not 
wish  the  bonds  to  be  transferred  at  this 
time. 


The  ban!:  takes  the  position  that  u-  on  the  death 
of  the  owner  of  these  bonds,  the  bonds  automat- 
ically become  a part  of  bis  estate  and  that  a 
formal  transfer  is  not  neoeseary,  The  position 
of  this  Department  is  that  under  the  lew  we 
cannot  make  interest  payments  to  other  than 
the  actual  recorded  holder  of  said  registered 
bonds  without  ranking  a formal  transfer.  Dlnce 
quest ions  of  this  sort  arise  frequently  we 
are  requesting  a written,  opinion  from  your 
office  ns  to  whether  or  not  under  the  laws 
of  the  State  of  irsouri  we  can  comply  with 
this  request. 


'oil.  Richard  . Safiy,  -2-  February  14,  1934, 


for  your  information,  'fTe  arc  enclosing  our 
file  of  all  correspondence  in  tiis  particular 
case.  t“e  shall  ;e  grateful  if  you  will  return 
it  with  your  opinion. * 

*ve  believe  that  the  title  to  the  #15,000.00  of  regis- 
tered bonds  owned  by  h'oodbury  Blair  and  registered  in  his 
nmae  upon  his  death  passed  teed lately  to  hie  executors 
under  the  will,  *7e  do  not  believe  that  it  is  necessary,  in 
order  for  the  title  to  pass,  that  a formal  change  in  the  regis- 
tration of  these  bonds  be  made.  The  general  rule  regarding 
the  massing  of  title  of  personal  property  un  on  the  death  of 
the  owner  is  stated  as  follows  in  34  C.  J.  page  304,  where 
it  Is  said? 

* It  is  usually  considered  that  the  title  of 
the  executor,  being  derived  from-  the  will , 
vests  at  the  moment  of  decedent’s  death., 
while  the  title  of  an  administrator,  being 
based  upon  the  ground  of  administration, 
vests  when  his  letters  are  granted. 

The  right  to  the  possession  and  use  of  the 
personal  estate  of  a decedent,  whether 
testate  or  intestate,  vests  at  once  in  the 
personal  representative,  to  the  exclusion 
of  the  widow,  next  of  Jcin,  legatees,  or 
creditors,  and  continues  until  distribution 
is  ordered  or  the  debts  and  legacies  are 
settled. * 

In  In  Re  Estate  of  Pesseresiith,  364  J'o.  810,  618,  the 
Supreme  Court  says: 

"If,  however,  a leasehold  is  personal  prop- 
erty, it  passes  primarily,  on  the  death  of 
the  owner,  to  the  executor  or  administrator, 
and  until  the  heirs  or  legatees  receive  it 
through  the  process  of  administration,  the 
legal  title  thereto  is  in  such  legal  rep- 
resentative.* 

In  Richardson  v.  Cole,  160  Uo.  373,  376,  the  Court  saysi 

"It  may  be  conceded  at  the  outset  that  the 
legal  title  to  personal  prone rty  of  a de- 
ceased person  is  in  the  administrator  who 
holds  it  in  trust  for  heirs  and  legatees, 
and  that  he  alone  can  sue  for  and  recover 
the  assets  of  such  deceased  person.  ***** 

But  these  decisions  go  no  farther  than  has 
already  been  conceded,  that  is,  that  the 
administrator  is,  under  ordinary  circum- 
stances, entitled  to  toe  possession  of  the 


Hon.  Richard 


Nacy, 


february  14,  1934 


nersonal  Property  of  the  deceased,  and  that 

his  right  to  sue  for  such  possession  is  ex- 
clusive of  all  offers. " 

Under  the  law  the  title  to  personal  property  vests 
in  the  executor  at  the  death  of  the  deceased,  and  in  the  ad- 
ministrator unon  the  issuance  of  letters.  The  title  passe® 
fro m the  deceased  person  to  a personal  representative  by 
oner at  on  of  law  and  is  not  made  dependent  upon  the  compli- 
ance with  any  technical  transfer  by  any  other  person. 
Immediately  upon  the  death  of  a person  the  administrator  or 
executor  in  entitled  to  the  immediate  possession,  a?"  lvinr 
these  principles  to  the  inmirv  at  hand,  we  believe  that 
upon  the  death  of  Mr.  Blair  that  the  bonds  registered  in 
is  name  in  this  State  passed  immediately  to  his  executor®. 
They  are  the  owners  of  the  bonds  and  an  such  would  be 
entitled  to  the  interest  accruing  thereon.  We  do  not  be- 
lieve that  you  can  compel  them  to  have  the  bonds  registered 
in  their  names  as  a condition  precedent  to  the  paying  of 
the  interest  to  the  executors.  Ho  doubt  these  executors 
ere  postponing  the  change  in  the  registration  of  these 
bonds  on  the  theory  that  the  bonds  may  be  distributed  in  kind 
and  the  transfer  might  be  made  upon  distribution  to  come 
person  under  the  will. 

If  the  State  does  not  pay  this  interest  due  on 
these  bonds  to  the  executors,  then  apparently  the  interest 
cannot  be  collected  by  anyone,  because  the  formal  owner  of 
the  bonds  is  now  deceased,  e do  not  believe  that  the  law 
repairs®  that  these  bonds  be  registered  in  the  'names  of 
these  executors  before  they  are  entitled  to  receive  the 
interest  thereon.  On  the  contrary,  as  we  understand  the 
law,  they  are  the  only  mere one  who  are  entitled  to  receive 
the  interest  and  the  only  persons  who  can  give  a vKL  id 
receipt  which  would  be  binding  upon  the  former  owner,  or 
any  person  claiming  under  him.  If  you  are  satisfied  of 
the  regularity  of  the  appointment  of  the  executors  demand- 
ing the  interest,  then  we  believe  that  you  way  direct  that 
the  interest  be  naid  to  them,  and  that  you  will  be  fully 
protected  in  so  doing.  On  the  other  hand,  if  a draft  be 
made  nay able  to  the  designated  person  and  an  indorsement 
of  his  name  by  these  executors  substantiated  by  their 
authority  as  such,  this  would  be  complete  protection  in 
the  payment  of  the  draft. 

It  is  therefore  the  opinion  of  this  Department 
that  the  title  to  registered  bonds  and  interest  due  thereon 
immediately  vests  in  the  executors  under  the  will,  upon  the 
death  of  the  testator,  end  that  from  that  time  on  they  are 
entitled  to  the  interest  and  possession  of  said  bonds,  end 
that  it  is  not  necessary  that  said  bonds  be  formally  regis- 
tered in  their  names  before  they  may  demand  the  interest 
accruing. 


Hon.  Richard  it.  tlaey,  -4-  February  14,  1934. 


We  axe  of  the  furt  -er  opinion  that  a payment  of 
the  interest  due  on  these  bonds  to  the  proc-erly  oualified 
executors  would,  protect  the  State  Treasurer  in  t is  trans- 
action. You,  of  course,  must  be  satisfied  that  the  persons 
making  this  demand  upon  you  arc  legally  entitled  to  receive 
the  payment. 


Very  truly  yours. 


APPROVED* 


Attorney  General 


STATE  TREASURER:  hevenue  Notes  o t1  State  of  Illinoia  not  acceptable  as 

security  for  State  deposits. 

PUBLIC  FUVDS:  Hevenue  Notes  not  acceptable;  not  registered  bonds 
vithin  meaning  of  Sec.  11469,  and  not  acceptable  by 
State  Treasurer  as  security  for  State  deposits. 

arch  8,  1934. 
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DEPOSIT 
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honorable  Mchard  b . Naey 
Stete  rr e^  surer 
Jefferson  City*  Missouri 


Dear  ir.  Naeyi 


> e are  in  receipt  of  your  letter  of  February  10th, 
1*34,  with  request  for  an  opinion,  which  letter  of  request  is 
as  follows i 


"I  am  enclosing  correspondence  with  the 
Telegraphers  National  Bank  of  st.  Louis, 
including  their  letters,  resolution, 
and  our  replies,  requesting  an  exchange 
of  securities  posted  by  them  to  secure 
state  funds  on  deposit  in  that  ba  k. 

'Mil  you  kindly  ret  m all  correspondence 
along  with  an  opinion  as  to  th»  legality 
of  the  acceptance  of  these  partle  liar 
oonds  by  the  state  Treasurer  as  security 
lor  state  uepoalts." 


accompanying  said  let  er  of  request  we  find  certain 
correspondence,  a letter  from  *r.  u.  Kolkmeyer,  Assistant  Cashier 
of  The  Telegrapher s national  bank  of  St.  ^oul s,  and  a copy  of 
a resolution,  dated  February  7th,  1934,  of  the  Board  of  l-lrectors 
of  The  Telegra phera  National  bank  of  St.  ouis , and  also  a oopy 
of  an  advertisement  submitted  by  the  Telegraphers  National  bank, 
relating  to  the  issue  of  t*n  million  dollars  (#10,000,000.00), 
State  of  Illinois  six  per  cent  revenue  notes.  The  question  upon 
which  you  desire  an  opinion  is,  as  to  the  legality  of  the  accept- 
ance of  these  particular  revenue  notea  by  the  State  Treasurer  as 
the  security  for  deposits  maue  by  the  State  Treasurer  in  The 
Telegraphers  National  bank. 


.-ton.  ulchard  h.  aej 
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arch  2,  1934. 


by  an  examination  of  .action  11460,  h,  3*  Ko*  1029,  as 
amended  by  Acts  of  1931,  at  pa  ,•  378,  we  find  that, 

^or  the  security  of  the  funds  deposited 
by  the  treasurer  under  the  provisions 
of  artloles  1 and  2 of  this  chapter  the 
governor,  attorney -general  and  the 
treasurer  shall  require  of  said  selected 
and  approved  banks  or  banking  institu- 
tions giving  security  for  the  safe-keening 
and  payment  of  said  deposits  a bond  equal 
to  at  least  t*enty-flve  per  cent  of  the 
amount  of  the  accepted  bid  or  bids,  to  be 
approved  by  the  governor  and  attorney- 
general,  and  in  adult ion  thereto  bonds  of 
the  United  states,  the  State  of  Missouri, 
or  in  their  discretion,  the  registered 
bonds  of  the  city  of  St*  Louis  or  of  any 
other  city  in  this  state  having  a popula- 
tion of  not  less  than  two  thousand,  or  in 
their  discretion  the  registered  bunds  of 
any  school  district  situated  in  any  city, 
town  or  village  in  this  state,  or  in  their 
discretion  the  approved  registered  bonds 
of  any  drainage  or  levee  district  in  this 
state,  or  in  their  discretion  the  approved 
registered  bonds  of  any  special  road  dis- 
trict in  this  state,  or  in  their  alscretlon 
thw  re. .lstered  state  bonds  of  any  siate*  or 
In  their  discretion  the  federal  land  ba  k 
bonds,  to  an  amount  of  at  least  equal  in 
value  to  the  amount  of  the  deposits  with  such 
bank  or  banking  institutions;  * * * * * #.* 


V.e  do  not  have  before  us,  and  they  are  not  in  the  State 
Library,  the  xt«  of  the  Fifty-eighth  General  Assembly,  first 
extra  session,  of  the  State  of  Illinois!  but  we  do  have  before 
us  a statement  published  in  the  newspaper,  and  submitted  by  The 
Telegraphers  National  Bank,  relative  to  the  revenue  notes  afore- 
mentioned, which  statement  is  as  follows t 

■Fxanpt  From  *11  Federal  income  Taxes 
^10,000,000 
state  ur  Illinois 

6 > Revenue  Notes 


-ion.  hich&rd  R.  Nacy 


-3 


Narch  2,  1934 


"bated  lebruary  1,  1934  Redeemable  on  or 

after  ecomber  1,  1934 

T&&  F'  VKt'"k  ROTES*  Issued  by  ths  Stats  of 
Illinois  and  autnorizsd  by  aet  of  the  tats 
legislature*  are*  In  ths  opinion  of  eounssl. 

Issued  in  anticipation  of  and  payabls  from  a 
general  btats  ad  valorem  tax  nos  levied  and 
to  bs  collected  as  a part  of  ths  1934  tax 
levy  for  emergency  relief.  Thess  revenue 
Rotes  may  bs  Issued  in  an  amount  not  to  exceed 
76£  of  ths  amount  of  ths  levy  specifically 
provided  for  by  a legislative  aot  of  ths  68th 
General  Assembly,  'lrst  special  Session*  such 
levy  having  been  mads  upon  all  the  taxable 
property  in  the  Stats  In  an  amount  of  438*000*000. 

another  act  passed  at  said  First  Special  session 
as  one  of  the  group  of  six  acts  for  emergency 
relief  provides  for  ths  subsU.sslon  to  popular 
vote  at  ths  Fall  election  in  1934  of  a general 
obligation  Stats  of  Illinois  bond  Issue  in  an 
amount  of  430*000*000  with  aerial  maturities 
and  provides  for  ths  levy  of  an  annual  tax 
sufflelsnt  to  meet  the  principal  and  interast 
requirements  of  the  bonds.  This  tax  will  be 
extended  and  oolleoted  only  if  a sufficient 
amount  is  not  realised  to  nay  such  principal 
and  interest  out  of  ths  motor  fuel  or  gasoline 
tax*  as  a portion  of  the  gasoline  tax  which 
is  distributed  to  the  several  counties  and 
municipalities  has  bssn  specially  appropriated 
b.,  lav  for  this  purpose,  sash  county  and  munici- 
pality contributing  in  proportion  to  the  amount 
of  relief  it  receives. 

These  Kc venue  Notes  are  redeemable  by  lot  at  any 
time  after  December  1*  1934*  after  fifteen  days' 
public  notice*  et  par  and  accrued  interest*  from 
the  proceeds  of  the  sals  of  this  Stats  bond 
Issue*  if  voted}  otherwise*  said  notes  will  be 
paid  solely  as  said  emergency  relief  tax  levied 
for  the  year  1934  becomes  available. 

The  entire  proceeds  from  the  sale  of  these  notes 
are  appropriated  to  the  ^mergeney  Relief  Rund  to 
be  used  under  the  supervision  of  the  Illinois 
mergeney  relief  Commission." 


Hon.  Richard  H.  Nacy 


March  £f  1934. 


/roa  this  statement  we  find  that  thesa  revenue  note* 
ara  dated  February  1,  1934.  and  redeemable  on  or  after  December 
1.  1934,  and  are  payable  after  fifteen  days'  public  notice,  at 
oar  and  accrued  Interest,  from  the  proceeds  of  the  sale  of  a 
state  uond  Issue  to  be  submitted  to  popular  vote  at  the  fall 
election  in"l934  oT  a general  obligation  State  of  Illinois  bond 
issue  in  an  amount  of  thirty  million  dollars  (; 50,000,000.00). 

From  this  statement  we  find  that  these  revenue  notes  are  an 
obligation  of  the  state  of  Illinois,  but  they  are  not  bonds 
of  the  State  of  Illinois,  as  their  name  indicates,  and  they 
were  Issued  as  an  smergeney  relief  measure  to  provlue  for  relief 
in  Illinois,  and  they  are  not,  therefore  the  registered  state  bonds 
of  the  State  of  Illinois. 

jut  statute  (Acts  of  1931,  supra)  provides  in  addition 
to  the  surety  bond  required  of  the  depositary! 

"/dad  in  addition  thereto  «*••**# 
or  in  their  discretion  the  real stored 
state  bonds  of  any  state." 


CONCLUSION. 

By  the  statement  submitted  by  The  Telegraphers  National 
bank  relating  to  the  Revenue  Notes  in  question,  it  is  our  opinion 
that  said  notes  cannot  be  classified  as  registered  state  bonds 
of  the  State  of  Illinois,  not  having  been  voted  by  the  people  of 
that  State,  and  do  not  come  within  the  provisions  of  section 
11469,  supra,  and  therefore  not  acceptable  by  the  state  Treasurer 
as  security  for  State  deposits. 


Very  truly  yours. 


CUVELL  R.  HEWITT 

Assistant  Attorney-General. 


APPROVED* 


KuY  -CX.  TTKlfik 
Attorney-General . 
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BANKS  & BANKING:  National  banks  located  in  Missouri  may  pledge  their 

assets  to  secure  state  deposits. 


don.  hi  chard  H.  N'acy 
State  Treasurer 
Jefferson  City,  Missouri 


Dear  Mr-.  Nacy  s 


e are  in  receipt  of  your  letter  of  February  9th, 
1934,  with  request  for  an  opinion,  wnich  letter  of  request 
is  as  follows: 

"Recently  the  United  States  Supreme  Court 
held  that  National  Ba  ks  have  no  author- 
ity to  pledge  securities  to  guarantee 
deposits  of  public  funds.  The  ruling 
was  made  on  ap  sal  brought  by  the  City  of 
Marion,  Illinois  vs  the  Receiver  of  the 
City  National  Bank  in  Herrin,  Illinois. 

•ill  you  please  advise  this  office, 
officially,  whether  the  above  decision 
of  the  supreme  Court  of  the  United  States 
Invalidates  Section.  5153  and  Amendments 
thereto,  of  the  National  Banking  acts,  as 
amended  in  1930? 

The  opinion  that  I specifically  request  is 
whether  or  not  the  National  Banks  in  the 
State  of  Missouri  are  permitted  to  deposit 
with  the  State  ire  a surer  their  securities 
to  guarantee  the  deposits  of  the  state 
Treasurer  held  by  the  respective  National 
Banks." 


Hon,  ichard  fc.  Nacy 


1954. 
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You r letter  with  request  for  an  opinion  is  based  on 
the  interpretatio  to  be  given  to  the  case  of  City  of  Marlon, 
Illinois,  v.  Sneed en  et  al.,  decided  February  6th,  1934,  by 
the  Supreme  Court  of  the  United  States  and  reported  In  the 
Supreme  Court  fie  porter,  VcQ.  54,  p.  421,  and  the  application 
it  may  have  to  the  .Missouri  statutes  as  to  whether  or  not  the 
National  banks  within  the  State  of  Missouri  are  permitted  to 
pledge  their  assets  and  securities  to  the  State  Treasurer  to 
secure  the  deposits  of  the  ftate  Treasurer  in  the  respective 
National  banks. 

Briefly,  the  facts  in  the  above  case  are  as  follows: 
Carroll  was  the  Treasurer  of  the  City  of  Marlon,  Illinois,  and 
as  s ch  Treasurer  was  required  by  the  Illinois  statutes  to 
give  bond  to  the  City.  The  fidelity  and  Casualty  Company  became 
Surety  under  his  bond  under  an  agreement  that  Carroll,  in  turn, 
would  deposit  the  public  moneys  of  the  City  of  Marion  in  the 
City  National  Bank  of  Herrin,  Illinois,  ana  that  the  bank  would 
give  satisfactory  collateral  security  for  the  repayment  of  his 
deposits  of  the  public  moneys.  The  City  National  Bank  of  Herrin 
agreed  to  this  and  thereafter  it  delivered  to  the  Continental 
II  lnois  National  uank  and  Trust  Company  of  Chicago,  as  escrow 
agent,  negotiable  bonds  of  the  par  value  of  23,000,  under  an 
agreement  so  to  secure  the  city’s  deposit.  The  Fidelity  Company 
executed  Carroll's  official  bond  and  he  deposited  the  c ity 's 
moneys  in  the  Herrin  Bank  in  accordance  with  the  agreement. 

The  Herrin  Ban*  thereafter  became  insolvent  and  a receiver  was 
appointed.  The  Receiver,  Ben  oneeden,  brought  suit  in  the 
Federal  Court  against  the  City,  its  Treasurer,  the  Burefcy,  and 
the  escrow  agent,  setting  forth  and  praying  in  his  petition 
that  the  pledge  of  the  securities  be  declared  ultra  vires  and 
void,  and  that  the  bonds  be  delivered  to  him  as  Receiver.  This 
case  ultimately  reached  the  United  States  upreme  Court  as  the 
case  of  City  of  Marion,  111.,  v.  Sneeden,  et  al,  supra. 


I. 

The  Act  of  June  25,  1930,  K.  S.  5153  U.  S. : 

"The  Act  of  June  25,  1930,  c.  604,  46 
Stat.  d09  (12  USC A Sec.  0),  amends 
section  45  of  the  national  Bank  Act  of 
lo64  by  adding  thereto  the  following: 
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'Any  association  may,  upon  the  deposit 
situ  it  of  public  aone j of  a otats  or  any 
political  subdivision  thereof,  give  security 
for  the  safe-keening  and  prompt  Day men t of 
the  money  so  deposited,  of  the  same  kind 
as  is  authorised  by  the  lav  of  the  State 
in  which  such  association  Is  located  in  the 
case  of  other  banking  institutions  in  the 
State.  *" 

The  question  deoided  by  this  ease  is  stated  in  the  oupre 

Court  opinion,  page  421,  as  follows i 

"The  controlling (jiestion  is  whether  Illinois 
has  conferred  upon  banks  organised  under 
its  laws  power  to  pledge  assets  as  security 
for  deposits  of  public  moneys  of  political 
subdivisions  of  the  state.” 

And,  J stice  branueis,  who  wrote  the  opinion  in  this  case,  said: 

*Kor  the  reasons  stated  in  Texas  a Pacific 

Railway  Co,  v.  Pottorff,  p9G  U.  S.  , 

54  S.  Ct.  416,  78  L.  tvd. , deciHe2T 

this  day,  we  are  of  opinion  that  the  Art 
of  1864  did  not  confer  the  power  to 
pledge  assets  to  secure  any  public  deposits 
except  those  made  under  section  45  by  the 
Secretary  of  the  treasury  of  the  United 
States.  The  power  conferred  by  each  later 
act,  except  that  of  1950,  was  limited  to  secur- 
ing specific  federal  funds.  A national  bank 
could  not  legally  pledge  assets  to  secure 
funds  of  a state,  or  of  a political  sub- 
division thereof,  nrior  to  the  1950  amend- 
ment) and  since  then  it  ean  do  so  legally 
only  if  It  is  located  in  a state  in  which 
state  banks  ars  so  authorised.  In  some 
states  national  banks  had,  prior  to  the 
1950  amendment,  frequently  pledged  assets 
to  secure  public  deposits  of  the  state  or 
of  e political  subdivision  thereof)  comptrol- 
lers of  the  eurrency  knew  that  this  was 
being  done)  and  they  assumed  that  the  banka 
had  t '•  power  so  to  do.  But  the  assumption 
was  erroneous.  The  contention  that  such 
power  is  generally  necessary  in  tha  business 
of  deposit  banking  has  not  been  sustained." 


Hon.  Richard  R.  Nacy 


March  6,  1934. 


it  will  ce  seen  that,  under  the  authority  of  the 
am*nunent  of  June  26,  1930,  r ^own  at  section  90,  Title  12, 
under  "Banks  ana  banking”  in  Cumulative  supplement,  U3CA, 

Vol . IE,  page  30,  R.  S.  6163,  national  banks  may  legally  pledgs 
aeeets  to  secure  funds  of  state  or  political  subdivisions  only 
if  located  in  a state  in  which  state  banks  are  so  authorlz  d 
to  pledge  their  assets  to  secure  public  deposit* 


11. 

The  question  which  you  ask  is  whether  or  not  national 
bark;  in  the  state  of  Missouri  are  permitted  to  deposit  with 
the  State  Treasurer  its  securities  to  guarantee  the  deposits 
of  the  State  Treasurer  of  state  funds  deposited  with  national 
banks. 


election  16,  Article  X,  of  the  Missouri  Constitution 
provides  that  state  funds  may  be  deposited  in  selected  deposi- 
taries with  satisfactory  security  for  the  repayment  thereof; 
which  section  is  as  follows! 

"All  moneys  now,  or  at  any  time  hereafter, 
in  the  state  treasury,  belonging  to  the 
State,  shall,  immediately  on  reoeipt  there- 
of, be  deposited  by  the  Treasurer  to  the 
credit  of  the  State  for  the  benefit  of  the 
funus  to  which  they  respectively  oelcng, 
in  such  bank  or  banks  as  he  may,  from  time 
to  time,  with  the  approval  of  the  Governor 
and  Attorney -General , select,  the  said  bank 
or  banks  giving  seourity,  satisfactory  to 
the  Governor  and  Abtornsy-Oeneral , for  the 
rafe-keepin^  and  payment  of  such  deposit, 
when  demanded  by  the  Stats  Tre* surer  on 
his  cheek— such  bank  to  pay  a bonus  for  the 
use  of  such  deposits  not  less  than  the  bonus 
paid  by  other  banks  for  similar  deposits; 
and  the  same,  together  with  euoh  interest 
and  profits  as  may  accrue  thereon,  shell  be 
disbursed  by  said  Treasurer  for  the  purposes 
of  the  State,  according  to  las,  upon  warrants 
drawn  by  the  state  Auditor,  and  not  otherwise.” 
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The  depositor?  law,  with  regard  to  state  moneys,  la 
found  in  rticle  2,  Chapter  72,  K.  ?.  Mo.  1929,  and  uses  of 
1931,  at  pa^e  378.  This  article  provides  a complete  and  separate 
scheme  for  the  safe-  uaraing  and  protection  of  sta^e  moneys. 

section  1146b,  of  said  article  and  chapter,  provides  that 
the  stute  Treasurer  ahal 1 deoosit  all  state  moneys  in  such  hanks 
as  he  shall  select,  with  the  approval  of  the  Governor  and  the 
Atiorney-deneral,  the  banks  or  banking  institutions  giving 
satisfactory  security  for  the  safe-keeping  and  payment  of  sueh 
de  osl  s upon  <Je -cand  b , the  State  Treasurer. 

Section  11466  provides  the  manner  of  soliciting  of  bids 
and  the  division  of  state  moneys  into  eighty  equal  parts. 

Section  11467  provdea  for  the  payment  of  interest  on  the 
de  osits  by  the  depositories. 

Section  11468  provides  for  the  securing  of  the  bids,  how 
recolved  and  opened,  and  the  manner  of  the  selection  of  the  state 
depository. 

The  General  Assembly  in  1879  passed  the  first  act  to 
carry  O't  the  provisions  of  the  Constitution  of  1876,  to-wlt. 
Section  16,  Article  X,  supra.  Section  11469,  h.  S.  1929,  as 
amended  by  Acts  of  1931,  page  378,  has  been  amended  many  times 
since  its  original  enactment  in  1879,  ana  now  provides  in  part 
as  folio  si 


"Kor  th»  security  of  the  funds  deposited  by 
the  treasurer  under  the  provisions  of 
articles  1 and  2 of  this  chapter  the  governor, 
attorney -general  ana  the  treasurer  shall 
require  of  said  selected  and  approved  banks 
or  banking  lnstitutlona  giving  security  for 
the  safe-keeping  and  payment  of  said  deposits 
a bond  equal  to  at  least  twenty-five  per  cent, 
of  the  amount  of  the  accepted  bid  or  bids, 
to  be  approved  by  the  governor  and  attorney- 
general,  and  in  addition  thereto  bonds  of  the 
' Tii tod  States,  the  state  of  Mis  sourl,  or  in 
their  discretion,  the  regie tered  bonds  of 
the  city  of  st.  Louis  or  of  any  other  city 
in  this  state  having  a population  of  not  leas 
than  two  thousand,  or  m their  discretion  the 
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rcgi stared  bonds  of  any  county  in  this 
state,  or  in  their  discretion  the  regis- 
tered bonds  of  any  sehool  district  sltuaied 
in  any  city,  town  or  village  In  this  state, 
or  in  their  discretion  the  approved  regis- 
tered bonus  of  any  drainage  or  levee  district 
in  this  state,  or  in  their  discretion  the 
approved  registered  bonds  of  any  soecial  road 
district  in  this  sta  e,  or  in  their  discretion 
the  registered  state  bonds  of  any  state,  or 
in  their  discretion  the  federal  land  bank 
bonds,  to  an  amount  of  at  least  equal  in 
value  to  the  amount  of  tho  deposits  with  such 
banks  or  banking  institutions;  which  bonds 
shall  be  delivered  to  the  state  treasurer,  and 
receipted  for  by  hi-,  and  retained  by  him  in 
the  vaults  of  the  state  treasury  of  this  state, 
or  in  the  vaults  of  such  banks  or  safe  deposi- 
tory as  tb*  governor,  attorney -general  and 
treasurer  may  agree  upon;  ana  if  in  any  ease, 
or  at  any  time,  such  bonds  are  not  satisfactory 
security  to  the  governor  and  attorney-general 
for  deposits  made  tinder  articles  1 ana  2 of 
this  chapter,  they  may  require  such  additional 
security  to  be  given  as  shall  be  satisfactory 
to  them,  which  said  bonds  or  any  part  thereof, 
may  from  time  to  time  be  withdrawn  on  the  written 
consent  of  the  governor,  attorney -general  and 
treasurer;  etc." 


our  state  depositor.,  law  provides  a complete,  separate 
and  auequate  sche  me  for  securing  and  protecting  etate  deposits 
b.,  the  deoositor,,  giVln  . a bond  equal  to  at  least  £6  of  the 
amount  of  the  accepted  bid,  or  bids,  and  in  addition  thereto 
the  deposit  with  the  state  reasurer,  by  the  bank  depository, 
of  certain  designated  assets  and  securities  of  such  bank,  as 
being  acceptable  security,  as  set  forth  and  described  in  Section 
11469,  supra. 

From  the  decision  of  the  itolted  States  Supreme  Court  In 
the  case  of  City  of  Marion,  111.,  v.  Sneeden  et  ml.,  supra.  It 
will  be  seen  that  prior  to  the  amendment  of  1930,  Acts  of  June 
26,  1950,  12  USC A,  see.  90  (section  6153  ft.  S.j,  cited  above, 
national  baric  had  no  authority  and  could  not  legally  pledge 
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their  aetets  to  secure  funds  of  a state,  or  its  political 
subdivisions,  and  since  then  it  car,  do  so  legally  only  if  it 
is  located  in  a state  in  which  state  banks  are  so  authorised. 

it  is  our  opinion  that  the  State  of  Missouri,  having 
provided  a complete  ana  adequate  system  for  the  pledging  of 
assets  and  securities  by  banks  for  deposit  of  public  funds 
made  by  the  state  treasurer,  anu  it  having  been  the  statutory 
method  recognised  by  the  executive  officers  of  this  Stae 
enacted  in  pursuance  of  the  Constitution,  sec.  Id,  krt.  X, 
supra,  that  it  comes  within  the  porvl’ w of  the  Act  of  June 
26,  1 30,  12  UsC A . See.  90  (Sec.  6163  h.  S.  ) . Therefore,  under 
the  Missouri  statutes  barks  may  give  security  for  the  safe-keeping 
and  prompt  payment  of  money  so  deposited;  the  national  banks 
located  in  Missouri  may  do  likewise  and  pledge  their  assets  to 
secure  state  deposits  under  the  authority  of  the  Act  of  June  26, 
1^30,  as  determined  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  City  of  Marion  v.  fneeden,  supra. 


Very  truly  yours. 


COVKLL  R.  HEWITT 
Assistant  Attorney-Oeneral . 


APPROVED: 


rcncOTirrar 

Attorney -.ieneral 
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STATE  TREASURER:  CONSCIENCE  MONEY:  How  disposed  of  by 

State  Treasurer . 


Honorable  Richard  K.  Kacy 
State  Treasurer 
Jefferson  Clty,*lss ouri 


March  27,  1934 


Dear  ‘ irt 


Answering  the  oral  request  of  Mr*  H.  8.  Johnson 
as  to  what  disposition  you  should  make  of  a certain  sun  of 
money  received  by  you  as  State  Treasurer  and  which  you  terra 
"conscience  money". 

"Conscience  money"  is  defined  In  Webster's  Hew 
International  Dictionary  to  bet 

"u.oney  paid  to  relieve  the  conscience  by 
rendering  or  restoring,usually  anonymously, 
what  has  been  wrongfully  acquired  or  with- 
hold,as  a tax  payment t such  money  paid  Into 
the  United  States  treasury  Is  called  the 
conscience  fund." 

•<e  have  searched  all  the  available  digests  and  text- 
books and  have  been  unable  to  find  a decision  on  the  question 
presented  by  you. 

If  ebster  is  correct  in  saying  'hat  a "conscience 
fund"  Is  carried  In  the  United  States  Treasury,  we  see  no 
reason  why  you  should  not  sot  up  a ltko  fund  and  deposit  there- 
to such  moneys  as  above  referred  to.  The  moneys  In  such  fund 
could  thereafter  be  appropriated  by  the  General  Assembly  for 
such  purposes  as  it  might  deem  fit. 


Very  truly  yours. 


(JILii  RT  LAMP 

Assistant  Attorney  General, 


APPRO V - S 


Attorney  General. 


G~lLC 


APPROPRIATION: 
STATE  TREASURER* 
STATE  AUDITOR: 

/ 


) Appropriations  provided  for  in  Seotiar  41# 

) Laws  of  1933.  page  86,  with  reference  to 
) schools,  pxpires  under  the  provisions  of 
Section  19,  of  Article  X of  the  Constitution 
of  the  State  of  Missouri. 


Honorable  Richard  R.  Haej 
State  Treasurer 
Jefferson  City,  Missouri 


Lear  Mr.  Hacy: 


• ■> 
•S'- 


Receipt  of  your  letter*^ ted  June  50th,  1934,  is 
acknowledged.  Tour  letter  is  as  follows* 

"On  Page  86,  Section  #41,  1933,  Reg- 
ular Session,  an  appropriation  was 
made  for  Vocational  Education  which 
reads  in  part  at, follows* 

There  is  hereby  appropriated 
for  the  fiscal  year  beginning 
July  1,  1952  and  ending  June 
30,  1934,  certain  sums  of 
money  for  Vocational  Education. 

"I  would  like  your  opinion  as  to  whether 
or  not  the  State  Treasurer  oe  authorised 
to  pay  out  of  money  in  this  appropriation 
on  State  Auditor's  warrants  bearing  a 
date  later  than  June  30,  1934." 


Section  41,  Laws  of  1933,  page  86,  referred  to  in  your 
letter  is  a part  of  the  general  appropriation  bill  enacted  by 
the  General  assembly  in  1933,  approved  23rd  day  of  May,  1935, 
carrying  an  emergency  clause* 

Section  41,  abor e referred  to,  is  more  fully  set  out 
as  follows* 


"There  is  hereby  appropriated  out  of 
the  State  treasury,  chargeable  to 
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that  part  of  the  state  revenue  set 
apart  for  the  support  of  the  free 
public  schools  of  Missouri,  for  the 
fiscal  year  beginning  July  1.  1932. 
and  ending  on  June  30 . 1934.  the  sim 
of  two  hundred  and  eighty-three  thous- 
and four  hundred  dollars  ( $283,400 ) 
for  carrying  into  effect  the  provisions 
of  article  3,  chapter  67.  Revised 
Statutes  of  1929.  respecting  vocational 
education  in  the  amounts  and  for  the 
specific  purposes  as  in  this  section 
set  out  as  follows:  " 

Then  follows  the  naming  of  the  specific  purposes  and 
objects  for  which  the  sum  so  appropriated  may  be  used. 

Rules  to  be  applied  in  construing  appropriation  laws 
as  stated  in  59  C.  J.  262.  Section  401.  are  as  follows: 

"An  appropriation  law  is  to  be  construed 
under  and  by  the  same  rules  as  other 
legislation,  inhere  the  intention  of  the 
legislature  is  plain  and  obvious*  there 
is  no  room  for  judloial  construction  of 
an  appropriation.  They  are  to  be  con- 
strued without  liberality  towards  those 
who  olaln  their  beneflte;  but  are  not  to 
be  construed  so  strictly  as  to  defeat  their 
manifest  objects.  The  language  is  to 
be  presumed  to  have  been  used  in  its 
natural  and  ordinary  meaning,  and  not 
to  be  given  a forced  and  unnatural  con- 
struction. The  whole  bill  is  to  be 
examined  to  arrive  at  the  true  intention 
of  the  parties.  Vhere  the  meaning  of 
an  appropriation  act  is  doubtful  the 
construction  placed  upon  it  by  the 
officers  charged  with  the  administration 
thereof  is  entitled  to  considerable 
weight,  but  is  not  controlling  when  it 
is  clearly  wrong.  They  are  to  be  construed 
in  connection  with  other  legislation  con- 
cerning related  matters  and  with  relevant 
constitutional  provisions.  Rules  of  con- 
struction confirmed  or  established  by 
statute  for  the  construction  of  statutes 
generally  are  to  be  applied  in  the  construc- 
tion of  appropriation  bills.” 
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It  will  be  here  noted  that  the  appropriation  is  aade 
for  the  support  of  schools  for  the  fiscal  years  beginning 
July  1.  1938.  and  ending  on  June  30.  1934  — that  is  the  two 
dates  prescribe  the  period  for  vhioh  support  was  to  be  furnish- 
ed by  means  of  the  appropriation. 

Section  19  of  article  X of  the  Constitution  of  the 
State  of  Missouri,  ororides: 

"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any 
of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropria- 
tion by  lav;  nor  unless  such  payment 
be  made,  or  a warrant  shall  have 
it sued  thereTor.  vithin  two  years 
af ter^the  passa  ge  of  such  appropriation 
act;  and  every  such  law,  ma^lnga  new 
appropriation , or  continuing  or  reviving 
an  appropriation,  shall  distinctly 
specify  the  sum  appropriated,  and  the 
object  to  vhioh  it  is  to  be  applied; 
and  it  shall  not  be  sufficient  to  refer 
to  any  other  lav  to  fix  such  sum  or 
object.  A regular  statement  and 
account  of  the  receipts  and  expendi- 
tures of  all  public  money  shall  be  pub- 
lished from  time  to  time.” 


The  title  to  the  Appropriation  Act.  above  referred  to. 
Laws  of  1933,  page  62.  reads; 

"AN  ACT  appropriating  money  to  pay  salaries, 
wages  and  per  diem  for  the  original  pur- 
chase of  property,  for  the  repair  and 
replacement  of  property;  for  the  operative 
expenses  and  for  other  purposes  of  several 
state  agencies  herein  designated  out  of 
the  funds  in  the  amounts  set  out  and  for 
the  specific  purposes  herein  expressed; 
for  the  biennial  period  beginning  January 
1.  1933.  and  ending  December  31.  1934,  and 
placing  a limitation  upon  the  purchase 
price  of  passenger  automobiles,  with  an 
emergency  clause." 


Hon.  Richard  R.  Nacy 


July  17.  1934. 


Discussing  a somewhat  similar  situation  In  State  ex  rel • 
Smearing  ▼.  Thompson.  45  S.  Dr.  (2d)  1078.  Ragland.  J.  said} 

"Tbs  only  question  here  is  whether  the 
payment  which  relatrix  seeks  to  hare 
made  out  of  the  state  treasury  is 
within  the  'object'  to  which  the 
appropriation  under  the  act  Just  set 
out  is  to  be  applied.  If  It  is  a 
'pension  to  the  deserving  blind  as 
provided  for  in  chapter  51.  Revised 
Statutes.  1929.'  it  is.  The  language 
in  the  title  of  the  Appropriation  Act, 

'for  the  biennial  period  beginning  on 
the  first  day  of  January  1951.  and  end- 
ing on  the  thirty-first  day  of  December. 

1932.'  if  read  into  the  act  itself, 
merely  limits  the  period  within  which  the 
appropriation  made  shall  be  available, 
in  conformity  with  said  section  19  of 
the  Constitution;  it  has  no  reference 
to  the  time  when  the  right  to  the 
pensions  for  the  payment  of  which  the 
appropriation  is  made  should  accrue  or 
had  accrued,  nor  to  the  period  for 
which  such  pensions  are  payable.” 


While  the  foregoing  statement  of  the  court  may  be  said 
to  be  dictum,  yet.  if  it  be  sound  law,  Section  19  of  Article  X of 
the  Constitution  has  no  reference  to  the  time  when  the  right 
to  payments  under  Section  41  shall  accrue  nor  to  the  period  for 
which  such  support  be  payable  but  simply  provides  that  the 
payment  provided  for  in  the  appropriation  shall  not  be  made 
after  the  time  speelfied  in  Section  19  of  Artlele  X of  the  Con- 
stitution. Section  41  of  the  appropriation  bill  seems  to  fix 
the  times  between  which  olalms  for  the  support  provided  for  in 
the  section  shall  acorue  — that  is.  between  July  1.  1932.  and 
ending  June  30,  1934,  ooth  dates  Inclusive.  Or  stated  in 
another  way.  the  provisions  of  Section  41  do  not  undertake  to 
fix  the  date  when  the  appropriation  provided  for  in  that  section 
shall  expire  nor  be  payable  but  relates  only  to  the  time  whan 
the  support  is  to  be  provided  for  by  the  appropriation  and  the 
expiration  of  the  life  or  vitality  of  the  appropriation  aot. 
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so  far  as  payments  thereunder  are  concerned  Is  to  be  determined 
by  considerations  other  than  the  provisions  of  Section  41  of 
the  Appropriation  Act. 


The  title  to  the  Appropriation  Act  above  set  out  recites 
that  it  Is  an  act  appropriating  money  for  certain  purposes  for 
the  beinnial  period  beginning  January  1.  1935.  and  ending  Deoember 
31.  1934.  Section  19  of  Article  X of  the  Constitution  above 
quoted  provides  that  no  noreys  shall  be  paid  out  of  the  state 
treasury  except  In  pursuance  of  an  appropriation  by  lav  and  that 
such  moneys  shall  be  paid  out  or  a warrant  issued  therefor  within 
two  years  after  the  passage  of  sueh  appropriation  act.  The  Appro- 
priation Act  under  consideration  was  passed  May  S3.  1933.  when 
the  same  was  approved  by  the  Governor. 

r.hile  Section  19  of  Article  X of  the  state  Constitution 
does  not  specifically  say  that  payments  may  be  made  out  of  appropri- 
ations for  two  years  after  the  passage  of  the  Appropriation  Act. 
yet  It  does  say  that  payments  shall  not  be  made  out  of  appropriations 
or  warrants  be  drawn  thereon  after  two  years  have  elapsed  from  the 
date  of  the  passage  of  the  Act.  There  is  no  limitation  sought  to 
be  placed  on  the  tioe  of  payments  by  the  Appropriation  Act  under 
consideration,  except  in  the  title  to  the  bill. 

In  the  04 se  of  State  ex  rel.  v.  riolladay,  64  Mo.  526. 
the  court  had  under  consideration  the  effect  of  a statute  enacted 
prior  to  the  adoption  of  the  Constitution  of  1876.  which  statute 
sought  to  make  an  annual  appropriation  of  certain  funds.  The  court 
at  page  527  of  the  opinion  said: 

"From  a consideration  of  these  two  sections. 

It  seems  quite  obvious  that  no  appropria- 
tions of  money  find  recognition  in  the  con- 
stitution except  'regular  appropriations,' 
and  that  such  cannot  be  made  except  at 
regular  legislative  sessions,  occurring 
biennially.  This  view  of  the  matter  receives 
abundant  confirmation  in  ths  prohibitions 
of  seotlon  19  of  article  X.  that  'no  moneys 
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shall  ever  be  paid  out  of  the  treasury 
of  this  State,  or  any  of  the  funds  under 
Its  management.  except  in  pursuance  of 
an  appropriation  by  lav;  nor  unless  such 
payment  be  made,  or  a warrant  shall  have 
been  Issued  therefor,  within  tvo  years 
after  the  passage  of  such  appropriation 
act.  and  every  such  lav  making  a new 
appropriation  or  continuing  or  reviving 
an  appropriation,  shall  distinctly  speci- 
fy the  sum  appropriated,  and  the  object 
to  whleh  it  is  to  be  applied;  and  It 
shall  not  be  sufficient  to  refer  to  any 
other  lav  to  fix  suoh  sum  or  object,1  etc. 

"The  act  of  March.  1870,  is  clearly  incon- 
sistent vith  the  provisions  of  the  constitution 
above  quoted,  and  in  consequence  thereof, 
and  in  conformity  with  what  the  achedule  ordains, 
the  provisions  of  that  act  ceased  when  the 
constitution  vas  adopted.  For  although  the 
sections  of  the  constitution  just  cited,  do 
not  in  express  and  direct  terms  inhibit  the 
auditor  from  drawing  his  warrant  in  favor  of  a 
claimant  who  relies  on  an  appropriation  more 
than  tvo  years  old.  yet  those  sections,  by 
necessary  and  inevitable  implication,  accomp- 
lish the  same  result;  for  it  cannot,  with  any 
show  of  reason,  be  claimed  that  a warrant  can 
be  drawn  without  an  appropriation;  but  as  just 
seen,  no  appropriation  possesses  any  validity, 
force,  or  even  existence,  after  the  lapse  of 
tvo  years. 

"These  provisions  of  the  organic  lav  are  self- 
executive.  and  consequently  need  no  legislation 
in  their  aid." 

The  foregoing  opinion  seems  to  imply  that  an  appropriation 
act  is  effective  for  tvo  years  from  the  date  of  its  passage. 
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**  arf  th*  opinion  that  payment*  may  be  made  out 
of  the  appropriation  above  referred  to  at  least  until  and 
1»8  D*o ember  31.  1934.  if  the  cUi.  or  rl&ito 
a warrant  is  issued  accrued  or  arose  prior  to  July  1,  1934. 


Your*  very  truly. 


GILBERT  LIMB 

Assistant  Attorney-General . 


APPROVED: 


rjy  Mei^rarc7~ 
At torney-General 


JLlEO 


ELECTIONS  - Necessity  of  Congressmen  to  file  expense  acoount. 


1) 


.V 


Au.nist  17,  1934* 


FI  LED 


Honorable  V*  L*  Nelson 
Columbia,  Missouri 


'Dear  ^-irj 


Your  inquiry  of  August  8,  1934  relative 
to  the  necessity  of  Congressional  candidates  filing 
a nrioary  expense  nocount  has  boen  received* 

In  answer  to  that  Inquiry,  we  call  your 
attention  to  that  pert  of  action  10488  R*  S*  l.’o* 
1989  which  provides  as  follows * 

"Every  person  who  shall  be  a can- 
didate » » at  any  primary  election, 
w **  for  senator  or  representative 
in  the  cont-ross  of  the  United  S totes, 
shell,  within  thirty  days  after  the 
election  held  to  fill  such  office 
or  place,  make  out  and  file  with  the 
officer  empowered  by  law  to  issue  the 
certificate  of  election  to  such  of floe 
or  plaoe,  and  a duplicate  thereof  with 
the  recorder  of  deeds  for  tbs  county 
in  #iich  said  candidate  resides,  e 
statement  in  writing,  which  statement 
and  duplicate  shall  be  subscribed  and 
sworn  to  * « setting  forth  in  detail 
all  sums  of  money,  except  a 11  sums 
paid  for  actual  traveling  expenses. 
Including  hotel  or  lodging  bills, 
contributed,  disbursed,  expended  or 
promised  by  him,  and,  to  the  best  of 
his  knowlodge  anc  belief,  by  any 
other  persons  or  person  in  his  behalf, 
wholly  or  in  part,  in  endeavoring  to 
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secure  * * his  nomination  or  election 
to  such  office  o » " 


This  affidavit  is  to  be  filed  with  the  Secretary 
of  State,  since  he  is  the  party  who  la  uea  the  certificate 
of  election  - Section  10175  R*  S*  Mo*  1929* 

It  is,  therefore,  the  opinion  of  this  office 
thot  candidates  for  Congress  aust  file  the  expense  accounts 
required  under  the  Corrupt  rraotlce  Act  of  Missouri* 


Youra  very  truly. 


FRANKLIN  £*  RLAOAIl 

Assistant  Attorney  >enerol 


APPROVIDi 


Attorney  Sorter nl 


Fi  rifFt. 


APPROPRIATIONS:  ) 
STATE  TREASURER  ) 
STATE  AUDITOR  ) 


Appropriations  for  vocational  education. 
Section  41,  Lews  1933,  p*  86,  for  bi- 
ennial period  of  1933-1934* 


'ugust  22,  1934. 

i *• 1 

i . 


Honorable  Richer d R*  Uacy 
State  Treasurer 
Jefferson  City,  Missouri 


Dear  Mr*  Nacyi 


We  have  your  request  of  June  30,  1934 
for  an  opinion  on  the  following  statement: 

"On  -age  86,  Faction  #41,  1953, 
Regular  Session,  an  appropriation 
was  made  for  Vocational  Education 
which  reads  in  .art  as  follows: 

There  is  hereby  appropriated 
for  the  fisoal  year  beginning 
July  1,  1932  and  ending  June 

30,  1934,  oertain  sums  of 

money  for  Vocational  Education* 

I would  like  your  opinion  aa  to 
whether  or  not  the  State  Treasurer 
be  authorised  to  pay  out  of  money 
in  this  appropriation  on  State 
Auditor* a warrants  bearing  a date 
later  than  June  30,  1934*" 


After  careful  consideration  end  reexamine* 
tion  of  new  and  ad  itional  information  reoeived  by  this 
office,  tho  opinion  heretofore  written  under  date  of 
July  17,  1934,  particularly  tho  conclusions  ranched  there- 

in, is  modified  by  this  opinion,  based  upon  such  addi- 
tional information  received  since  the  writing  of  that 
opinion* 
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“lie  1933  appropriation  for  vocational  edu- 
cation, Lows  1935,  p*  06,  Section  41,  la  rather  awkwardly 
worded*  An  examination  of  earlier  Appropriation  Acta  for 
vocational  education,  to-wlt,  Laws  1929,  p*  33,  Section 
26,  finds  that  this  appropriation  was, 

* «■  appropriated  out  of  the  state 
treasury,  chargeable  to  the  one* third 
(l/3)  part  of  the  ordinary  revenue 
paid  Into  the  state  treasury  for 
the  fiscal  years  beginning  on  the 
1st  day  of  July,  and  ending  on  tho 
30  tn  day  of  June  two  years  later*” 


You  will  note  that  tho  Intent  of  tho  1929 
"pproprlotion  Act  wne  that  the  vocational  education  money 
should  be  chargeable  to  the  school  funds  which  were  paid 
into  ths  state  treasury  beginning  on  the  let  day  of  July 
and  ending  on  tho  30th  day  of  June  two  years  thereafter. 

we  arc  further  advised  that  all  previous  Ap- 
propriation Acts  for  vocational  education  have  been  for 
the  regular  two  year  perloc  for  which  all  other  appropria- 
tions arc  made*  Some  confusion  has  remilted  frora  the 
1933  Appropriation  Act  by  the  Insertion  of  a course  efter 
the  word*k!is30urlM*  Transposed,  it  la  apparent  that  the 
true  moaning  of  Cotton  41  Is  as  follows) 

"There  Is  hereby  appropriated  out 
of  the  Btcto  treasury,  the  sum  of 
v233,400*,  chargeable  to  that  part 
' of  the  state  revenue  set  apart  for 
the  support  of  tho  free  public 
schools  of  Missouri  for  the  fiscal 
year  beginning  July  1st,  1932  and 
ending  on  June  30,  1934,  for  carry- 
ing into  effect  the  provisions  of. 
article  6 etc*" 


¥‘«  are  of  -he  opinion  that  the  dotes  July  1st, 
1932  to  June  30th,  1934  are  dates  between  which  the  school 
noneys,  out  of  which  this  appropriation  is  to  be  paid,  are 
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actually  - aid  into  the  state  treasury* 

The  title  of  tho  /ct,  ^awa  1933,  p*  62,  states 
that  the  appropriations  are  for  the  biennial  period  bo- 
ginning  January  1,  1933  and  ending  Geeeaber  31,  1934* 

It  la,  therefore,  the  opinion  of  this  of- 
fice that  any  item  or  debt  properly  charges  lo  to  this 
appropriation,  and  whioh  item  or  debt  accrued  during  the 
yoar  1633,  or  the  year  1034,  la  properly  chargeable  to 
this  appropriation  and  should  be  paid  from  this  appropria- 
tion that  warrants  bearing  dates  subsequent  to  June  1st, 
1934  and  not  later  than  Deoember  31st,  1934  are  properly 
charges:  le  to  this  appropriation  and  should  be  paid  by 
the  stc  te  treasurer* 


Yours  very  truly. 


FR/NKLIU  Km  HkAGAH 

Assistant  attorney  General 


APPROVE.  * 


” ttomey  )enernl 


FiJiiFE 


INJiERITANCS  TAX: 
UPS  ESTATE: 


Life  Estate  of  Widow  and  remainder  should  be 
taxed  according  to  provisions  of  Sec,  595#  ftSMo 
1929#  and  tax  should  he  at  highest  rate  possible 
under  provisions  of  Inheritance  Tax  Law  of  Ho. 


August  29#  193^ 


Honorable  Hi chard  R.  Nacy, 
State  Treasurer, 

Jefferson  City,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  communication  of 
August  23  with  reference  to  the  Estate  of  Wilhelm  S cheer,  de- 
ceased. 


It  appears  that  the  deceased  by  Will  left  to  his  widow 
his  entire  estate  ” for  and  during  her  natural  life****  with 
full  power  and  right  for  her  to  use  any  and  all  of  my  personal 
property  for  her  support  and  maintenance.”  Subject  to  this  life 
estate  in  his  wife,  the  remainder  was  devised  to  one  Arthur 
Horgenstem.  The  precise  question  Involved  here,  as  raised  in 
your  cosuunl cation,  is  as  follows: 

"How  can  the  total  interest  of  the 
widow  be  figured  in  view  of  the  power 
and  right  she  has  to  use  and  dispose  of 
the  personal  property?  How  can  the  int- 
erest of  Arthur  Horgenstem  be  figured 
under  the  tables  as  you  cannot  know  what 
his  age  will  be  when  his  life  interest 
starts?" 

Section  396,  R.  S.  Ho.  1929  provides  in  part  as 

follows: 


'♦♦♦•When  the  property  is  transferred  in 
trust  or  otherwise,  and  the  rights,  inter- 
est or  estates  of  the  transferees  are 
wholly  dependable  upon  contingencies  or 
conditions  whereby  they  may  be  wholly  or 
in  part  created,  defeated,  extended  or 
abridged,  a tax  shall  be  imposed  upon 
said  transfer  at  the  highest  rate  which, 
on  the  happening  of  any  of  the  said  con- 
tingencies or  conditions,  would  be  possible 
under  the  proWblons  of  this  article,  and 
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such  tax  so  Imposed  shall  be  due  and 
payable  forthwith  by  the  executor, 
administrator,  or  trustee  out  of  the 
property  transferred: 

e # e » # 

1 Estates  In  expectancy  which  are  con* 

tingent  or  defeasible  and  in  which 
proceedings  for  the  determination  of 
the  tax  have  not  been  taken  or  where 
the  taxation  thereof  has  been  held  In 
abeyance,  shall  be  appraised  at  their 
full,  undlmlnlshed  value  when  the 
persona  entitled  thereto  shall  come  into 
the  beneficial  enjoyment  or  possession 
thereof,  without  diminution  for  or  on 
account  of  any  valuation  theretofore 
made  of  the  particular  estate  for 
purposes  of  taxation,  upon  which  said 
estates  In  expectancy  may  have  been 
limited.  ***** 

* e*  « 

The  sections  of  the  statutes  heretofore  quoted  are  similar 
to  those  provisions  of  the  former  Hew  York  sfctute.  The  Court 
of  Appeals  of  the  State  of  Hew  York  in  the  case  of  Matter  of 
Zborowskl,  213  M.  Y.  109,  In  passing  upon  this  statute,  said  (1.  c. 

116)  i 


"The  different  statutes  hereinbefore 
referred  to  contain  evidence  of  a con- 
stant effort  of  the  legislature  to 
enlarge  the  class  of  transfers  Imme- 
diately taxable  upon  the  death  of  the 
transferror.  The  question  of  the 
legislature's  power  in  that  regard  was 
set  at  rest  by  the  dleislon  of  this 
court  in  Natter  of  Vanderbilt  (supra). 

Xn  one  aspect  it  may  be  unjust  to  the 
life  tenant  to  tax  at  once  the  transfer, 
both  of  the  life  estate  and  of  the  re- 
mainder though  contingent , and  It  may 
seem  unwise  for  the  state  to  collect 
taxes  which  It  may  have  to  refund  with 
Interest,  but  those  considerations  are 
solely  for  the  legislature,  who  are  to 
Judge  whether  they  are  more  than  offset 
by  the  greater  certainty  which  the  state 
thus  has  of  receiving  the  tax  ultimately 
Its  due  under  the  statute.  However 
unwise  and  unjust  it  may  seem  in  a par- 
ticular case  like  this  for  the  state  to 
collect  the  tax  at  the  highest  rate  when 
In  all  probability  the  remainder  will  vest 
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In  a claaa  taxable  at  the  lowest  rate, 
it  is  the  duty  of  this  court  to  give  effect 
to  the  statute  as  it  is  written. 

In  the  case  of  In  Re  Blun's  Estate,  160  N.Y.  Sup.  731, 
the  Court  specifically  approved  the  Zborowskl  Case,  supra,  and 
said  (l.C.  733)* 


'Under  the  seventh  clause  of  decedent ' s 
will  the  executors  are  given  the  power 
to  pay  out  a portion  of  the  principal 
of  the  trust  fund  to  decedent's  son  if 
he  should  desire  to  use  it  for  business 
purposes.  This  is  undoubtedly  a power 
to  Invade  the  principal.  The  appellants 
contend  that  under  the  law,  as  laid  down 
in  the  Natter  of  Oranfleld,  79  Nlsc.  Rep. 

374,  140  N.  Y.  Supp.  922,  Natter  of  Blyn, 

160  N.  Y.  Supp.  730,  and  Natter  of 
Splegelberg,  160  N,  Y.  Supp.  730,  this 
portion  of  the  estate,  owing  to  the  fact 
that  the  power  of  invasion  is  created, 
should  be  suspended  for  taxation.  X do 
not  agree  with  this  contention.  An  exaa- 
inatlon  of  the  last  two  asntloned  cases 
shows  that  they  were  based  upon  the  decis- 
ion in  the  Natter  of  Oranfleld,  supra. 

This  case  was  decided  prior  to  the  decision 
of  the  Court  of  Appeals  in  the  Natter  of 
Zhfcrowskl,  213  H.  Y.  109,  107  N.  E.  44.  The 
theory  of  law  as  laid  down  in  that  case 
consequently  waa  not  applied  in  the  dis- 
position of  the  said  cases.  I think  there- 
fore, that  in  the  oase  under  discussion 
the  Natter  of  Zborowskl  governs,  and  that 
the  said  remainder  la  presently  taxable ." 

The  above  decisions  of  the  New  York  Courts  are  specifi- 
cally approved  by  the  Supreme  Court  of  Nlseourl  in  the  case  of 
State  Treasurer  v.  Trust  Company,  293  No.  545* 

CONCLUSION 

Therefore,  in  view  of  the  foregoing.  It  la  the  opinion  of 
this  department  that  the  life  estate  of  the  widow  and  the  remainder 
should  be  taxed  according  to  the  provisions  of  Sec.  59 5,  R.  8*  No. 

1929.  The  tax  imposed  should  be  at  the  highest  rate  which,  on  the 
happening  of  any  of  the  contingencies  or  conditions,  would  be  possible 
under  the  provisions  of  the  Inheritance  Tax  Lax  of  the  State  of  Missouri, 
and  the  tax  so  laposed  should  be  due  and  payable  forthwith  by  the  ex- 
ecutor, administrator  or  trustee  out  of  the  property  transferred. 

Respectfully  submitted, 

JOHN  V,  HOFFMAN,  Jr. 

Assistant  Attorney  General 

APPROVED: 

Attorney  Oeneral 


STATE  BOARD  0/  HEALTH:  Relating  to  the  changes  made  by  thw  Legislature 

in  1933  concerning  the  State  Board  of  Health  and 
Health  Commissioner  ; the  duties  of  the  State 
Board  of  Health  in  relation  to  the  Health  Commis- 
sioner j and  changes  relating  to  the  by-laws,  under 
the  statutes  governing  the  operation  of  the  board. 


May  3,  1934.  ^ v y 


Dr.  Emmett  P.  North 
President 

The  State  Board  of  Health  of  Mo., 
3511  Washington  Avenue 
Saint  Louis,  Missouri. 


Dear  Doctor  North: 
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This  department  is  in  receipt  of 
your  letters  anc  enclosures  of  March  17,  1934,  and 
April  10,  1934,  Your  letter  of  Mrtroh  17,  is  in  part 
as  follows: 


“The  state  Board  of  Health  of 
Missouri  is  desirous  that  you 
outline  to  them  the  ohanges 
made  by  the  Legislature  concern- 
ing the  State  Board  of  Health  and 
the  Health  Commissioner p and  kind- 
ly outline  the  duties  of  the  State 
board  of  Health  in  relation  to  the 
Health  Commissioner. " 


Your  letter  of  April  10,  reads  as 

follows: 

* Supplementing  my  letter  of  Mr-roh 
17th  I enclose  a set  of  by-laws, 
rules  and  regulations  for  the 
guidance  of  t .;e  State  Board  of 
Health.  Several  members  of  the 
Board  have  asked  me  to  request  you 
to  give  us  your  o inion  upon  the 
propriety  of  these  items  in  rer-ect 
to  their  harmony  with  the  statutes. 

If  any  of  the  items  are  in  conflict 
with  the  laws  may  I request  that  you 
make  such  alterations  as  are  neces- 
sary in  order  to  remove  such  conflicts. 
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* * aen  I receive  your  opinion  on  the 
approval  and  correctness  of  these  items 
I will  submit  the  entire  set  of  items 
to  a full  meeting  of  the  Board.** 

Your  enclosures  of  April  10,  1934,  are: 

(1) 

BY-LAWS,  mxa  AI7D  REGULATIONS 

OF  THE 

DEPARTMENT  OF  HEALTH 

OF  THE 

STATE  OF  MISSOURI 


-0- 


ADOPTED 
BY  THE 

STATS  BOARD  OF  HEALTH  OF  MISSOURI 
1934. 


(2) 

STATE  BOARD  OF  HEALTH  OF  MISSOURI 

Emmett  P.  North,  M.  D.,  St.  Louis  - President 
Wa.  T.  Elam,  M.  D.,  St.  Joseph  - Vice  President 

Peter  T.  Bohan,  M.  D. , Kansas  Oity  - 


Member 
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Timothy  3.  Bourke,  M.  D.,  Kansas  City  - Member 

■fa.  A.  Clark,  M.  D.,  Jefferson  City  - Member 

£.  9.  Sal th,  M.  D. , Klrksvllle,  - Member 

E.  T.  MoGeugh,  M.  D. , Jefferson  City  - Menber, 

secret  ry,  and 
Commissioner  of  Health. 


(3) 

By  Virtue  of  the  authority  vested  in  it 
by  law  the  state  Board  of  Health  of  Missouri 
has  adopted  the  following  By-Laws,  rules  and 
regulations  for  the  government  of  the  Depart- 
ment of  Health  of  the  state  of  Missouri  effec- 
tive on  end  after  the  day  of  _______  1934, 

and  hereby  revokes  any  by-laws,  rules  and  regu- 
lations or  parts  thereof t adopted  prior  to  this 
date  in  conflict  herewith  and  hereby  holds  any 
authority  delegated  to  anyone  prior  to  this 
enactment  void.  The  Board  reserves  the  right 

to  alter,  amend  or  revoke  any  of  these  by-laws, 

• • 

rules  and  regulations,  and  to  make  additional 
ones  from  time  to  time  as  the  good  of  the  servioe 
may  require. 

By  order  of  the  State  Board  of  Health  of  Mie- 


sourl  this  

__  day  of  

1934. 

ATTEST: 

domett  P.  Horth 

E.  T.  MoGaugh 

Secretary. 

President. 

Mr.  JS.  F.  north 
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ST  - LAWS 


Section  1.  State  Board  of  Health. —The  govern- 
ment of  the  Department  of  Health  of  the  (Hate  of 
Missouri  is  vested  in  a board  styled  "The  State 
Board  of  Health  of  Missouri"  (hereinafter  called 
the  Board) , consisting  of  seven  members  appointed 
by  the  Governor  by  and  with  the  advioe  of  the 
senate. 


2.  Officers  of  the  Board.-- The  officers  of  the 
Board  shall  be  a president  and  a vice-president. 

The  Commissioner  of  Health  , ex  officio  by  law, 
shall  be  secretary  to  the  Hoard.  He  «aay  or  may 
not  be  a member  of  the  Board. 

3.  Duties  and  powers  of  the  Board. — The  Board  re- 
serves unto  itself  all  rights,  powers,  privileges 
and  duties  conferred  by  law  except  those  herein 
specifically  delegated,  and  unless  so  done  now  or 
hereafter  shall  be  deemed  unauthorized  and  illegal. 

4.  Duties  of  the  President. — The  president  shall 
preside  at  all  meetings  of  the  Board.  He  shall  be 
the  executive  officer  of  the  Board  and  shall  act 
for  it  when  the  Board  is  not  in  session.  He  is 
authorized  to  administer  oaths. 

5.  Duties  of  the  Tice  President. — The  vice  presi- 
dent, In  the  abeenceof  the  president,  shall  per- 
form the  duties  of  the  president. 

6.  Duties  of  the  Secretary. — The  secretary  (Com- 
missioner of  Health)  shall  assume  the  rights,  powers, 
privileges  and  duties  conferred  upon  him  by  law  and 
by  the  rules  and  regulations  of  the  Beard,  be  shall 
perform  such  duties  as  may  be  prescribed  by  the  Board. 
He  shall  have  supervision  of  the  C antral  Bureau  of 
Vital  Statistics  and  shall  act  as  State  Registrar. 

7.  Meetings  of  the  Board. — The  meetings  of  the 
Board  shall  be  in  January  and  July  of  each  year  and 
at  such  other  times  as  the  Board  shall  deecr.  expedient. 
The  meeting  in  January  shall  be  he}d  in  the  City  of 
Jefferson.  The  president  shall  call  meetings  of  the 
Board  when  deemed  expedient. 


8.  Quorum.— four  members  shall  constitute 


a quorum 
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9.  order  of  Business. — The  order  of  business 
at  each  regular  meeting  of  the  Board  shall  be 
as  follows: 

(a)  Open  Session 

1.  Administration  of  oaths 

2.  Hearings 

(b)  Executive  session 

1.  Reading  of  Bimites 

3.  >eport  of  the  president 

3,  Report  of  tho  rioo  president 

4.  Report  of  the  Secretary 

b.  Report  of  members 

6.  Unfinished  business 

7.  Hew  business 

8.  Adjournment 


10.  salary  and  Expenses  of  Members.--" Tne  mem- 
bers of  the  Board  shall  receive  no  compensation 
for  their  servioec  but  their  traveling  and  other 
expenses  while  employed  on  the  business  of  the 
Board  shall  be  paid.  The  president  of  the  Hoard 
shall  certify  the  amount  to  the  Commissioner  of 
Health,  and  the  traveling  and  other  expenses  of 
members,  and  on  presentation  of  his  certificate 
the  Auditor  cf  tho  State  shall  draw  his  warzsnt 
on  the  state  treasurer  for  the  amount. ■ (Section 
9030,  Laws  of  Missouri,  1933,  page  360.) 


UUhSS  AKD  RKOUuATlOHS 


1.  The  Board  shall  have  general  supervision  over 
the  registration  of  medicine,  surgery  and  midwifery 
as  provided  uy  law. 

2.  The  F-  3rd  shall  have  general  supervision  over 
enforcement  of  the  terms  and  provisions  of  the  law 
relating  to  cosmetology,  hairdressers  and  manicurists. 

3.  T e Board  shall  have  authority  to  take  testimony 
in  all  matters  relating  to  its  duties  und  powers. 

4.  All  divisions  now  established  shell  be  continued 
under  such  rules  and  regulations  herein  or  hereafter 
formulated  by  the  Board.  The  Board  shall  provide  for 

suon  clerks  and  other  assistants  as  may  be  necessary 
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for  the  conduct  of  the  central  Bureau  of  Vital 
Statistics  including  the  appointment  of  local 
registrar c and  all  other  divisions  of  the  De- 
partment of  Health  now  or  hereinafter  established, 
who  shall  serve  daring  the  pleasure  of  the  Board 
and  at  such  compensations  as  uay  be  fixed  by  the 
Board. 

5.  The  division  of  Guild  Hygiene  ia  nereby  re- 
established under  the  general  supervision  and 
direction  of  the  board  as  provided  oy  lav.  The 
director  in  charge,  ox  oy  whatever  title  he  shall 
be  nercafter  designated,  shall  be  responsible 
directly  to  the  Board  for  his  actions  and  conduct 
in  offioc.  He  shall  cooperate  in  all  matters  as 
to  tne  conduct  of  hit  division  with  the  Oomalasioner 
of  health. 


Lava  of  Missouri.  1933,  cages  36&-370  - 


"HMAITH,  PUBIIO,  AND  VITAL  STATISTICS:  de- 
lating to  State  Board  of  Health  and  Ap- 
pointment, Qualifications,  Compensation 
and  Butles  of  Commissioner  of  Health.4 


Section  i repeals  Sections  9030  and  9034  of  Article  I , 
Chanter  of  K.  9.  llo.  1939,  and  in  lieu  thereof  enacted  two 
new  sections  known  as  Sections  9030  and  9024,  which  read  as 

follows: 


"Section  9030:— 

■The  Commissioner  of  Health  shall  per- 
form suou  duties  as  may  be  prescribed 
by  the  board  and  this  article.  The 
members  of  the  board  shall  receive  no 
compensation  for  their  servioes,  but 
their  traveling  and  other  expenses  while 
employed  on  the  business  of  the  board 
shall  be  paid.  The  president  of  the 
board  shall  certify  the  amount  to  the 
Commissioner  of  Health,  and  the  travel- 
ing ana  other  expenses  of  members,  and 
on  presentation  of  his  certificate  the 
auditor  of  state  shall  draw  his  warrant 
on  the  state  treasurer  for  the  amount.* 
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"Section  9024: — 

•The  Governor,  uy  and  with  the  advice  and 
consent  of  she  Senate  shall  appoint  & 
Coamiesionsr  of  Health,  who  shall  hold 
hie  office  for  a tern  of  four  years, 
and  who  shall  be  a physician  in  good 
standing  and  of  recognised  professional 
and  scientific  knowledge  unci  a graduate 
of  a reputable  medion!  eohool  end  shall 
liave  been  a resident  of  the  State  for  at 
least  fiva  years  next  preceding  hia  ap- 
pointment, and  in  making  euoh  appoint- 
ment there  shall  be  no  discrimination 
made  age Inst  the  different  systems  of 
medicine  that  are  recognised  as  reputable 
by  the  lars  of  this  State.  The  Commis- 
sioner of  Health  shall  be  subject  to  re- 
moval from  office  for  oauae  by  the  Govern- 
or at  his  pleasure.  The  compensation  of 
the  Gonmieeioner  of  Health  shall  be  five 
thousand  dollars  ($5000)  ,,er  an  was.  Tie 
shell  also  receive  traveling  zyid  other 
expenses  necessarily  iasurre:  in  the 
nerformanoB  of  his  duties.  The  Commis- 
sioner of  Health  ac  hereby  constituted 
ear- 11  assume  all  the  rights,  powers, 
privileges  and  duttai  heretofore  conferred 
by  law  upon  the  Secrete ry  of  State  Board 
of  Health  heretofore  authmrlzsd  by  law, 
which  office  is  hereby  abolished.  Where 
rny  law  refers  to  the  Secretary  of  the 
State  Board  of  Health  as  heretofore  con- 
stituted, same  eli'.ll,  after  the  passage 
of  this  Act.  be  construed  as  referring 
to  and  meaning  the  Oommiraionar  of  Health 
as  hereby  and  herein  constituted." 


Whereas,  under  lection  5034,  R.  S.  Mo.  1939,  repealed, 
the  Oommissioner  of  Health  was  selected  jy  tne  board,  under 
the  new  jeotlon  9034,  supra,  he  ie  now  appointed  by  "*••• 
the  Governor,  by  and  with  the  advtoc  and  oonwent  of  the  Senate, 
••••  for  a term  of  four  years  ••••  njvi  ie  uubjecw  to  re- 

moval from  office  for  cause  by  the  Governor  at  his  pleasure. 


Whereas,  under  the  nev  Section  902*-,  su  ,xh.  ***** 
the  Commissioner  of  Health  *•••  assumes  all  the  rights,  pow- 
ers, privileges  ana  duties  heretofore  conferred  by  law  upon 
the  secretary  of  the  state  Board  of  Health  heretofore  au- 
thorised by  law  and  vhleh  office  (Section  9019  R.  9.  Mo. 

1939  repealed)  le  now  abolished  It  la  now  ••••  the  duty 


Mt.  £•  P . Berth 


-8- 


5/3/34 


(section  9033,  R.  9.  Ko.  1^29  ) of  the  Board  of  Health 
to  maize  an  annuej  report  through  its  secretary  (Ocmls- 
aloner  of  Health)  or  otherwise  in  writing  tc  the  Governor 
of  this  State  on  or  before  tae  first  day  of  January  of  e*Oh 
year,  and  such  report  shrll  include  so  much  of  the  proceed- 
ings of  the  Coax'd  and  such  information  concerning  vital 
and  mortuary  statistics,  such  knowledge  rejecting  diseases, 
and  such  instructions:  on  the  subisot  of  hygiene,  &c  may  be 
thought  useful  b*<r  the  board  for  dinreminnticn  saong  the 
people,  with  nuph  nuggestions  as  to  legislative  action  as 
it  may  deem  neccccary." 


Whereo a,  under  Section  9034,  R.  S.  Uo.  1939,  repealed, 
it  was  the  duty  of  the  Goon! sol oner  of  Health  to  enforoe  the 
rules  and  regui&ti^nc  of  the  board,  anu  to  subait  an  annual 
report  Glth  his  recommendations,  the  same  duty  may  now  be 
reculxed  of  him  fox  as  stated  in  Section  9030.  supra,  "the 
ooiamibsioner  of  ucai th  ahali  ,erxorm  such  duties  a1:  snav  \>e 
Jresorlueci  W tae Voard  ;ac  tals  article. 


haw  3 of  s.ioswuvl.  1023,  pages  271  and  273  - 


"HEALTH,  PUBLIC, ISO  VITAL  STATISTICS* 
Relating  to  deputy  State  Coeaeiscionere 
of  Health  for  Counties.” 


Section  1 repc-ied  Section  903C,  of  Article  I,  Chapter 
52  of  R.  3.  ho.  1J39.  and  in  lieu  thereof  enacted  a new 
section  known  as  Section  9020,  which  rends  ns  follows* 

" Jeotlon  9035:— 

"At  the  first  regular  February  term 
of  thn  county  court  in  oaoh  county 
of  the  State  after  this  article  be- 
corxes  effective  and  at  the  regular 
February  toru  of  said  oounty  oourt 
every  year  thereafter,  said  oourt 
may  appoint  a reputable  physician, 
as  a deputy  St^te  OotB.iiasioacX  of 
Health  for  a term  of  one  yesr.  In 
case  of  a vaeancyOin  the  office  of 
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the  Deputy  State  Commissioner  of 
Heal tii  of  the  county,  the  county 
court  »uay  at  its  next  regular  term 
of  court  appoint  a reputable  phy- 
sician for*  the  vuieipired  tern,  flirt 
tae  paver  of  dec  id  lug  whether  or 
not  soon  a deputy  state  health  com- 
missioner will  be  appointed  shell  be 
rested  la  the  oounty  court.  If  a 
oou.ity  court  of  any  county  decides 
to  appoint  a deputy  health  count s~ 
g lunar , &s  earpowereu  in  this  not,  it 
ahull  agree  with  maid  oontniesloner 
as  to  the  compensation  and  expenses 
to  be  paid  foV  such  eerrioes  which 
amount  snail  be  paid  out  of  the  county 
treasury  of  the  county.- 


Whereas,  under  lection  9035,  R.  S.  Mo.  1929,  repealed, 
the  county  court  wae  given  the  power  to  appoint  a reputable 
physician  as  deputy  state  commissioner  of  health  at  the 
regular  February  term  of  said  county  court  every  third  year 
and  for  a terra  of  three,  years;  under  the  ’'recent  section 
it  lias  been  changed  to  re*d  " every  year  tbereeftar  ••••  and 
for  & term  of  one  year  ••••," 


Whereas,  under  Section  903b.  ft.  3.  Ho.  1939.  repealed, 
if  the  county  oourt  failed  to  appoint  a deputy  state  ooarais- 
sioner  of  nealth  as-  above  nrovided,  the  atr  te  boe.rd  of  health 
was  riven  the  power  to  appoint  « reputable-' pK/sToian  as  'ae  i 


_ iven  the  power  to  appoint  s reputable  pKysicTrn  as  de  uty 
TE&te  commissioner  of  health  for  that  oounty  >r  .u  wae  to  serve 
until  the  county  oourt  of  suoh  gountjr  made  guo TT nppoiniweni; 
undCer  tKe  oresent  section  YiVvas  hr m oSenged  vo  re  d l ;»t 
•••••  the  power  of  deciding  whetney  £T  ry>t  suoh  a deputy 
state  health  ooimalssioner  wiV\  be  appointed  shall  be  vested 
In  the  oounty  court,  •***"  so  that  now  the  appointing  of  a 
deputy  health  commissioner  Teste  exclusively  ^discretionary) 
with  the  oounty  court. 


Laos  oi  hies juxI.  1933,  pages  370  and  371  - 

•HEALTH,  PUBLIC,  A HO  VITAL  9T1TI3TIC3: 
Relating  to  Registration  of  Births  and 
Deaths. * 


Section  ^ amends  Section  9044,  Article  II,  Chapter 
53,  R.  9.  Mo.  1939,  entitled  "registration  of  Births  and 
Deaths*,  •fluxial  Permits",  by  inserting  between  the  word 
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*oocurs*  and  the  void  **nd*  in  line  10,  the  following 
words: 

•Provided,  no  such  resow*!  persiit 
shall  be  recalled  when  a dead  body 
in  removed  for  the  purr'cce  of  pre- 
paring much  body  for  burial,  but 
ni>  suck  body  sMrll  be  interred,  de- 
positee in  & ran:  t cr  tomb,  ©roasted 
or  otaexKiee  dispoped  of  until  a per- 
mit so  to  do  hae  been  properly  issued 
by  the  local  registrar  of  the  registra- 
tion district  in  which  the  death  oocurg.” 


We  are  of  the  opinion  that  all  the  sections  of  the 
by-laws,  except  'Jection  3,  a?  set  out  in  your  enclosures 
of  April  10,  193*,  are  in  harmony  with  the  present  sections 
jf  the  statute*.  Section  2,  of  the  by-laws  dealing  with 
officers  of  tne  Board  reade  as  follows: 

•officers  of  the  Board, — The  officers 
of  the  Board  shall  he  a president  and 
a vice  president.  The  ComBieelonsr 
of  Health,  ex  officio  by  law,  shall  be 
secretary  to  the  Board.  He  nay  of  nay 
not  be  a member  of  the  Board.” 


tfe  are  of  the  opinion  that  ’cation  2.  should  be  changed  to 
reed  ae  follows: 

•Officers  of  the  Board. — The  offioers 
of  the  Borrd  shall  be  n president  and. 
e.  rice  president.  The  0o;?sBje3ioner  of 
health,  by  law,  shall  be  e secretary  to 
the  Hoard,  and  is  also  a member  of  the 
Board. " 


ftOKOUfSIPH. 


In  riew  of  Section  0013,  H,  3.  Mo.  1939,  providing 
that  the  board  consist  of  raven  Members;  and  3eotion  9019, 
R.  3.  Mo.  1939,  providing  that  the  Secretary  of  the  it  ate 
Board  of  Healsh  be  & member  of  the  Board;  and  in  view  of 


Ur.  S.  P.  Worth 


-11 


5/3/34 


Section  9034,  Lew#  of  Uissouri,  1933,  providing  that 
the  Goran?,  sel  oner  of  Health  ssnutie  all  right*,  powers, 
privileges  tad  duties  heretofore  conferred  by  law  upon 
the  secretary  of  the  state  Board,  of  Health,  ve  are  of 
the  opinion  that  tht  Cvraiesioner  of  health  is  r-eeret&ry 
to  the  board  auti  is  also  a mewoer  of  the  beard. 


Trusting  that  this  is  the  information  you  dealre 
and  if  s?e  may  be  of  further  service,  please  let  U3  knew. 


heemootfully  submitted, 


JAUZH  L.  HOKH&JSrO, 

Assistant  Attorney-General . 


APPlioY&D: 


ROY  McXITTUCY 
Attorney-Gene??! . 
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Dr.  Emmett  North, 
President, 

Stats  board  of  Health, 
3611  1 ushington, 

St.  Louis,  Missouri. 


Dear  Jr.  North: 


This  is  to  acknowledge  the  request  of  the  State  board  of 
Health  for  an  opinion  upon  various  subjects  hereinafter  set  out 
and  discussed. 


1. 

Please  inform  us  whe ther  the  act  of  the 
Plf ty-seventh  -eneral  asembly  in  repeal- 
ing ^Section  9ofe4,  R.  S.  Mo.  I92?7  and 
pi aclng  the  appointment  of  Commissioner 
of  health  Tn  the  Governor,  by  ana  with 
the  advfce  and  consent  of  the  . enate, 
has  chtmged  the  position  of  Commissioner 
of  Health  as  an  ad  InlsEraXlve  of; leer 
to  perform  such  duties  as  may  be  pre- 
scribed uy  the  state  Board  of  Health  and 
the  Statutes  ’c 

For  a better  understanding  of  our  present  statutes  relat- 
ing to  the  State  board  of  Health,  we  briefly  sketch  the  history  of 

same . 

on  Friday,  January  6,  1883,  the  following  message  was  re- 
ceived by  the  State  Senate  from  his  Excellency,  Oovernor  T.  T. 
Crittenden,  with  reference  to  the  State  Board  of  Health: 

"There  should  be  a board  of  Health  estab- 
lished in  this  State,  with  lte  headquarters 
at  St.  souls,  it  should  consist  of  five 
physicians,  selected  from  the  different  rep- 
utaole  Schools  of  Medicine;  the  board  to  hava 


Lr.  Emmett  P.  Worth 


2 


October  19,  1954, 


charge  of  the  State  sanitation  and  to  act 
as  a Board  of  Censors  in  the  regulation 
of  the  practice  of  medicine  and  surgery . 

The  State  is  full  of  medical  quacks  who 
are  killing  annually,  through  their  crim- 
inal Ignorance,  more  men,  woman  and  child- 
ren than  die  from  natural  oauaes.  The 
Legislature  should  give  this  question 
serious  consideration  as  it  is  one  involv- 
ing the  lives  of  the  people  and  the  repu- 
tation of  the  Stats.” 

Laws  of  Missouri,  1883,  Section  3,  page  96,  provides  in 
part  as  follows: 

”The  State  Board  of  health  shall  have  gen- 
eral supervision  over  the  health  and  sani- 
tary interests  of  the  cltisens  of  the 
State.  ***■#*.” 

Revised  Statutes  of  Missouri,  1929,  section  9015,  pro- 
vides in  part  as  follows: 

"It  shall  be  the  duty  of  the  state  board 
of  health  to  safeguard  the  health  of  the 
people  in  the  state,  counties,  cities, 
villages  and  towns.  **•**." 

Aside  from  the  wording  of  the  statute,  we  find  no  change 
in  the  duty  of  the  State  Board  of  health  to  safeguard  the  health 
and  sanitary  interests  of  the  cltisens  of  the  State  from  1883  to 
the  oresent  time. 

Laws  of  Missouri,  1883,  section  13,  page  97,  reads  in  part 
as  follows: 


They  shall  choose  from  their 
number  a president,  vice  president  and 
a secretary  and  they  may  adopt  rules 
and  by-laws  for  their  government,  sub- 
ject to  the  provisions  of  this  act.” 

Revised  Statutes  of  Missouri,  1929,  Section  9019,  reads 
in  part  as  follows: 

"***♦*  They  shall  choose  from  their 
number  a president,  vice  president  and 
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and  a secretary  and  they  may  adopt  rules 
and  by-laws  for  their  government  subject 
to  the  provisions  of  this  article." 

Lave  of  Missouri*  1383*  Section  14*  page  97*  reads  in 
part  as  follows: 

"The  secretary  shall  perform  such  duties 
as  may  be  prescribed  by  the  board  and 
this  act;  »****." 

I. e vised  Statutes  of  Missouri.  1929.  Section  9020.  reads 
in  part  as  follows: 

"The  secretary  shall  perform  such  duties 
as  may  be  prescribed  by  the  board  and 
this  article)  * * * * 

As  late  as  the  year  1929.  no  Important  changes  appear 
in  the  organisation  and  duties  of  the  secretary  of  the  state 
Board  of  Health.  He  is  still  a member  of  the  Board,  chosen  from 
their  number  and  purely  an  administrative  officer  for  he  per- 
forms such  duties  as  may  be  prescribed  by  the  board. 

In  1919.  the  Fiftieth  General  Assembly  created  a Com- 
missioner of  Health.  Section  6654.  Lavs  of  Missouri.  1919.  page 
375.  reads  as  follows: 

"A  commissioner  of  health  may  be  select- 
ed by  the  board  who  shall  be  a physician 
skilled  in  sanitary  science  and  experi- 
enced in  public  health  administration.  It 
shall  be  his  duty  to  enforce  the  rules  and 
regulations  of  the  board  and  he  shall  sub- 
mit to  the  state  board  of  health  an  annual 
report  with  his  recommendations." 

The  same  section  appears  in  the  Revised  Statutes  of  Missouri. 
1929.  Seotion  9024.  without  any  change,  and  by  virtue  of  such  the 
Commissioner  of  Health  (prior  to  1933}  was  seleoted  by  the  Board 
and  his  duties  consisted  of  enforcing  the  rules  and  regulations  of 
the  State  Board  of  Health.  And  in  1933  the  Legislature  provided 
that  "The  Commissioner  of  Health  shall  perform  such  duties  as  may  be 
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prescribed  by  the  bosrd  end  this  article."  Section  9020,  utws  of 
Missouri,  1933,  page  269.  However,  observe  the  change  made,  with 
reference  to  the  appointment  of  the  Commissioner  of  Health,  in 
1933  by  the  Legislature,  found  In  Laws  of  Missouri,  1933,  Section 
9024,  pp.  269-270,  which  provides  in  part  as  follows* 

"The  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  a 
Commissioner  of  Health,  ♦ ****.  The 
Commissioner  of  Health  as  hereby  consti- 
tuted shall  assume  all  the  rights,  powers, 
privileges  and  duties  heretofore  conferred 
by  lav  upon  the  Secretary  of  State  Board 
of  Health  heretofore  authorised  by  lav, 
which  office  is  hereby  abolished,  where 
any  law  refers  to  the  Secretary  of  the 
State  Board  of  Health  as  heretofore  con- 
stituted, same  shall,  after  the  passage 
of  this  Act,  be  construed  as  referring 
to  and  meaning  the  Commissioner  of  Health 
as  hereby  and  herein  constituted.  * * * * *•* 

Under  section  9024,  R.  S.  Mo.  1929  (repealed  in  1933), 
the  Commissioner  of  Health  was  selected  by  the  Board  but  (Section 
9204,  Laws  1933)  he  is  now  appointed  by  the  Governor  by  and  with 
the  advice  and  consent  of  the  senate.  However,  he  Is  still  a 
Member  of  the  Board  and  must  perform  such  duties  as  they  pre- 
scribe for  him  and  as  set  out  in  the  statutes. 

-h'rom  the  foregoing,  we  are  of  the  opinion  that  since  the 
creation  of  the  State  Board  of  Health  in  1883,  it  has  been  the 
intention  of  the  Legislature  to  center  the  power  of  authority 
over  health  matters  in  the  State  Board  of  Health.  And  although 
under  the  present  statute  the  power  to  appoint  a Commissioner  of 
Health  has  been  taken  away  from  the  Board  of  Health,  as  likewise 
its  power  to  appoint  a secretary,  same  now  provided  by  appoint- 
ment by  the  Governor,  so  that  the  Secretary  and  the  Commissioner 
of  Health  are  one  and  the  same  person  and  the  Secretary  designat- 
ed as  Commissioner  of  Health  and  a member  of  the  Board,  he  is 
merely  an  administrative  officer  and  must  perform  only  the  duties 
as  are  prescribed  by  the  Board  and  the  statutes  regardless  of  the 
fact  that  he  is  appointed  by  the  Governor  and  not  by  the  Board, 

He  is  responsible  to  the  : oardj  In  other  words,  the  position  of 
the  Commissioner  of  Health  is  that  of  an  administrative  officer. 
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II. 

Pleage  advise  us  how  representatives, 
and  by  what  auThorl^j.  may  be  sent  to 
public  health~con/erences. 


Section  9015.  R.  S.  Mo.  1929.  sets  out  the  powers  and 
duties  of  the  State  Board  of  Health  pertaining  to  the  subjeot 
matter,  and  provides  In  part  as  follows* 

■****•  It  may  send  representatives  to 
public  health  conferences  when  deemed  ad- 
visable. and  the  expenses  of  such  repre- 
sentatives shall  be  paid  by  the  state  as 
provided  In  this  chapter  for  expenses  of 
the  members  of  the  state  board  of  Health. " 

Laws  of  Missouri.  1933.  pages  83  and  84.  Section  33.  Is 
the  appropriation  made  to  the  State  Board  of  Health  to  cover  such 
expenses;  said  section  In  part  provides* 

"General  expenses*  consisting  of  communi- 
cation. printing  and  binding,  travel; 
etc.. $12,376." 

Discretion  and  power  to  send  representatives  to  public 
health  conferences  lies  only  with  the  State  Board  of  Health  and 
no  Individual  member  can  assume  the  responsibility  of  sending 
representatives.  The  Commissioner  of  Health  Is  a member  of  tbs 
Board  and  he  cannot  dlreet  travel  to  such  conferences  solely  by 
his  authority.  Neither  Is  he  permitted  to  attend  without  author- 
isation by  the  Board.  If  attendance  Is  occasioned  by  anyone  with- 
out authority  by  the  Board,  then  the  expenses  of  such  cannot  be 
paid  until  authorised  by  the  Board. 


III. 

How  are  the  members  of  the  board  of  Health 
and  the  Commissioner  of  Health  to  receive 
reimbursement  to r traveling  and  other  ex- 

Senaes  In  the  performance  of  their  official 
uilssT 

Laws  of  Missouri.  1933.  Seetlon  9020,  page  269,  provides 
In  part  as  follows* 
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******  The  president  of  the  boerd  shell 
certify  the  amount  to  the  Commissioner  of 
health,  and  the  traveling  and  other  expens- 
es of  members,  and  on  presentation  of  his 
certificate  the  auditor  of  state  shall 
draw  his  warrant  on  the  state  treasurer  for 
the  amount.” 

ihe  legislature  in  1933,  Laws  of  Missouri,  1933,  pages  83 
and  84,  appropriated  money  to  pay  for  the  expenses.  Thus,  there 
is  a statute  providing  that  the  expenses  shall  be  paid  and  an 
appropriation  out  of  which  to  pay  them. 

From  the  foregoing  it  is  our  opinion  that  before  any  pay- 
ment or  reimbursement  can  be  made  to  any  oember  of  the  State  board 
of  health  for  traveling  and  other  expenses  while  employed  on  the 
business  of  the  Board,  a voucher  or  claim  for  expenses  must  be 
signed  by  the  President  of  the  board  and  by  the  Commissioner  of 
tealth.  Upon  presentation  of  this  certificate  the  State  Auditor 
shall  draw  his  warrant  on  the  state  Treasurer  for  the  amount* 

Section  9019,  R.  s.  Ho.  1929,  provides  in  part  as  follows] 

******  they  may  adopt  rules  and  by-laws 
for  their  government,  subject  to  the  pro- 
visions of  this  article.” 

Laws  of  Missouri,  1933,  Section  9020,  page  269,  provides 
in  part  as  follows: 

"The  Commissioner  of  health  shall  perform 
such  duties  as  may  be  prescribed  by  the 
3oard  and  this  article.  ****** 

Laws  of  Missouri,  1933,  Section  9024,  page  269,  provides 
in  part  as  follows] 

******  He  shall  also  receive  traveling 
and  other  expenses  necessarily  incurred 
in  the  performance  of  his  duties.  The 
Commissioner  of  health  as  hereby  consti- 
tuted shall  assume  all  the  rights,  powers, 
privileges  and  duties  heretofore  conferred 
by  law  upon  the  Secretary  of  State  board 
of  health  heretofore  authorised  by  law, 
which  office  is  hereby  abolished.  * * • ” 
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ihe  question  arises  whether  the  Commissioner  of  Health, 
who  is  also  a member  of  the  State  board  of  Health,  must  obtain 
the  signature  of  the  President  of  the  state  board  of  Health 
before  any  payment  or  re imbur semen t can  be  made  to  him  for 
traveling  and  other  expenses  while  employed  on  the  business  of 
the  hoard. 

Laws  of  Missouri,  1935,  section  9020,  supra,  provides 
that  the  President  of  the  board  shall  certify  the  amount  to  the 
Commissioner  of  Health,  and  we  are  of  the  opinion  that, inasmuch 
as  the  Commissioner  is  a member  of  the  board  and  is  to  perform 
such  duties  as  may  be  prescribed  by  the  board  and  the  provisions 
of  the  statutes,  it  is  necessary  that  he  obtain  the  signature 
of  the  President  of  the  Board  before  presenting  such  certificate 
to  the  state  Auditor  for  a warrant  on  the  State  Treasurer  for 
the  amount*  Also,  by  virtue  of  Section  9019,  supra,  we  are 
of  the  opinion  that  the  State  Board  of  Health  may adopt  rules 
and  by-laws  requiring  him  to  secure  the  signature  of  the  Presi- 
dent for,  as  set  out  in  Lavs  of  Missouri,  1935,  Section  9020, 
supra,  "the  Commissioner  of  Health  must  perform  such  duties  as 
may  be  prescribed  by  the  board  and  this  article." 


IV. 


Is  the  Coral  s si  oner  of  Health  limited  to 


Laws  of  Missouri,  1935,  pages  83  - 84,  is  an  appropriation 
in  the  amount  of  $30,000  to  the  "board  of  health  fund"  to  pay  for 
expenses  entailed  by  the  state  Board  of  Health,  it  is  the  only 
fund  appropriated  for  the  use  of  the  State  Board  of  Health.  Here- 
inbefore we  have  shown  that  this  fund  is  to  be  used  by  the  State 
board  of  Health  and  withdrawn  only  when  certified  by  the  President 
to  the  Commissioner  of  Health.  See  section  III  of  this  opinion. 

fhe  Constitution  of  Missouri  provides,  "No  moneys  shall 
ever  be  paid  out  of  the  treasury  of  this  State,  or  any  of  the 
funds  under  its  management,  except  in  pursuance  of  an  appropri- 
ation oy  law  «***."  —Article  X,  Section  19. 
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The  above  provision  was  construed  by  the  Supreme  Court 
in  the  case  of  State  ex  rel.  v.  Jordon,  23b  Mo.  142,  1.  c.  156, 
wherein  it  was  said: 

"The  language  of  the  foregoing  provisions 
of  the  Constitution  is  clear  and  explicit 
and  forbids  the  payment  of  money  from  the 
State  treasury  'received  from  any  source 
whatsoever'  or  'of  any  funds  under  its 
management'  except  in  pursuance  of  regular 
appropriations  made  by  law." 

And  in  the  case  of  State  v.  Seibert,  103  Uo.  401,  the 
court  held  that  the  Laws  of  1869,  page  16,  making  appr  opriatlon 
"for  the  purpose  of  paying  the  cost  of  assessing  and  colls  cting 
the  revenue  for  the  years  1889  and  1890,  Including  the  contingent 
expenses  6f  the  State  Board  of  Equalisation”  did  not  authorise 
the  payment  from  the  fund  so  appropriated  for  the  compensation 
of  a member  of  the  Board  of  Equalisation  for  services  rendered 
auring  the  years  1876  to  1886,  as  the  appropriation  applies  only 
to  the  years  1889  and  1890. 

it  is  our  opinion  that  the  Co  missloner  of  Health  is 
Halted  to  the  funds  appropriated  to  his  office  and  he  may  not 
draw  upon  or  use  the  funds  appropriated  to  the  State  Board  of 
Health.  That  is  to  say,  if  the  Commissioner  of  Health  performs 
duties  for  his  office  and  not  for  the  State  Board  of  Health, 
then  the  comsdasioner  's  expenses  must  be  borne  from  the  appro* 
priation  aade  to  his  office  and  not  pay  such  expenses  from  the 
fund  of  the  State  Board  of  Health. 

uaws  of  Missouri,  1933,  pages  82*83,  Section  32,  appro* 
priates  the  amount  of  $41,250  for  "general  expenses,  communication, 
printing  and  binding,  transportation  of  things,  travel,  other 
general  expense"  chargeable  to  the  state  revenue  fund,  for  "the 
departments  of  the  state  board  of  health  of  Missouri  or  its  legal 
successor."  It  is  out  of  this  fund  that  the  Commissioner  of 
Health  receives  reimbursement  for  expenses  entailed  when  perform* 
lng  duties  pertaining  to  his  office,  and  not  out  of  the  "_oard 
of  Health  Fund."  In  other  words,  there  are  two  funds  ir  ovlded 
for  the  payment  of  expenses,  (1)  board  of  Health  Fund,  and  (2) 
Department  of  Health  fund.  The  board  members,  including  the 
Commissioner,  when  performing  duties  for  the  3oard  are  paid  out 
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of  the  first  fund,  and  the  Commissioner  of  Health  when  perform- 
ing duties  not  for  the  Board  of  Health  is  paid  out  of  the  second 
fund. 


V. 

Please  advise  us  from  what  source  the  ooard 
of  Health  collects  fees  and  Into"” whaT  fund 
sucn  are  plaoed. 

The  State  Board  of  Health  receives  the  following  fees* 
which  are  paid  into  the  "State  Board  of  Health  Fund" s 

1.  Water  Analysis  Fees  --  Section  903£,  which  provides: 

"The  analysis  of  all  waters  required  by  this 
article  shall  be  made  at  the  state  board  of 
health  laboratories  at  Jefferson  City* 

Missouri.  The  fees  collected  by  the  state 
board  of  health  under  this  article  shall  be 
turned  over  to  the  state  treasurer*  who  shall 
place  them  in  a special  fund  to  be  known  as 
the  state  board  of  health  water  and  sewage 
fund  and  as  much  as  is  necessary  of  this  fund 
shall  be  used  for  maintaining  the  division 
of  the  state  board  of  health  to  be  known  as 
the  division  of  water  and  sewage  and  said  fund 
is  hereby  appropriated  for  said  purpose,  and 
the  state  auditor  shall  draw  his  warrant  for 
claims  against  this  fund  after  such  claims 
have  been  approved  by  the  secretary  of  the 
state  board  of  health:  Provided*  no  fees  under 
this  section  Miall  be  paid  by  any  city  or  munic- 
ipality except  when  the  waterworks  is  osned  and 
operated  by  said  city  or  municipality." 

This  fund  is  appropriated  to  the  use  of  the  Board  by 
virtue  of  Section  35*  Laws  of  Missouri*  1935*  page  83.  supra*  to- 
wit.  "and  fees  for  water  analysis  £15*000”. 

2.  Fees  for  Licensing  Persons  to  Practice  Chiropody  — 
Article  4*  Chapter  52*  R.  S.  Mo.  1929. 
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3.  Fees  for  Licensing  Persons  to  Practice  Medicine 
and  surgery  — Chapter  53.  ft.  S.  Mo.  1929. 

4.  Pees  for  uioenslng  Persons  to  Practice  Mid- 
wifery. 


The  following  fees  are  collected,  which  are  paid  into  the 
general  Revenue  Funds 

1.  Registration  of  Vital  Statistics  — Section 
9054a,  page  230,  Laws  of  Missouri.  1931. 

2.  Pees  for  Licensing  Cosmetologists,  Hairdressers 
and  Manicurists  — Article  5.  Chapter  52.  R.  3. 

Mo.  1929. 


VI. 

hat  compensation  is  allowed  to  the  Mem- 
bers of  the  joard  oT  Health  pertaining 
to  chiropody 7~1^  any r 


Section  9020.  Laws  of  Missouri.  1933.  page  269,  provides 
in  part  as  follows: 

« * The  members  of  the  board  shall  receive 
no  compensation  for  their  services,  but 
their  traveling  and  other  expenses  while 
employed  on  the  business  of  the  board  shall 
be  paid.  * * * * 

Ahe  above  statute  is  unambiguous  and  in  no  uncertain  terms 
says  that  no  compensation  is  to  be  received  by  the  members  of  the 
board.  it  is  well  settled  in  this  State  that  a public  officer 
must  point  to  the  statute  authorising  payment  for  services,  and 
absent  such  statute  he  is  presumed  to  render  his  services  gratui- 
tously. King  v.  River land  Levee  District.  279  S.  W.  195.  How- 
ever. in  matters  pertaining  to  "Chiropody”  the  Legislature  has 
specifically  provided  that  the  members  shall  receive  ten  dollars 
per  diem  for  every  day  actually  spent  in  the  performance  of  duties 
pertaining  thereto,  we  quote  Section  9086.  R.  S.  Mo.  1929 .as 
follows: 
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"Each  member  of  the  board  ahall  receive  ten 
dollar a for  every  day  actual ly  spent  in  the 
performance  of  his  duties  in  connection  with 
the  provisions  of  this  article,  and  the 
necessary  traveling  expenses  actually  in- 
curred, not  exceeding  three  cents  per  mile 
eaoh  vay.  The  said  compensation  and  travel- 
ing expenses,  and  any  incidental  expenses 
necessarily  Incurred  by  the  board  or  any 
member  thereof,  ahall,  if  approved  by  the 
board,  be  paid  from  the  treasury  of  the 
state,  but  only  from  the  fees  received  under 
the  provisions  of  this  article  and  paid  into 
the  said  treasury  of  the  board." 

Thus,  tvo  statutes  are  found  vhich  are  Incapable  of 
harmonising,  namely.  Section  9020,  supra,  providing  that  the 
members  shall  receive  no  compensation,  and  Section  9086,  supra, 
providing  that  the  members  shall  receive  ten  dollars  per  diem. 

In  view  of  the  fact  that  there  is  a special  lav  pertain- 
ing to  "Chiropody",  it  is  our  opinion  that  the  special  lav  pre- 
vails over  the  general  lav.  That  is  to  say,  .hat  vhen  the  ^embers 
perform  duties  in  connection  vlth  "Chiropody",  then  Teetlon  9086 
prevails  and  tha  members  of  the  soard  are  entitled  to  the  per 
diem  of  ten  dollars  per  day  for  each  day  actually  spent  in  the 
performance  of  dutiee  in  connection  vlth  "Chiropody".  The  Legie- 
lature  evidently  had  this  section  in  mind  vhen  they  appropriated 
money  for  tha  payment  of  same  because  Section  33,  Lave  of  Missouri, 
1933,  page  85  provides  in  part  aa  follows: 

"The  per  diem  of  the  members  of  the  board 
and  consultant:  » * * " 

Thus,  the  Legislature  has  enacted  a statute  to  vhich  the 
members  of  the  Board  may  point  to  aa  authority  for  payment  for 
such  eervices.and  also  to  an  appropriation  act  appropriating  the 
moneys  for  payment  for  such  services. 


As  to  the  grading  of  examination  papers,  it  is  our 
opinion  that  the  members  of  the  ^oerd  are  not  permitted  to  re- 
ceive compensation  therefor. 


Dr.  T'm*ett  P.  North 
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ffe  are  attaching  hereto  copy  of  opinion  rendered  on 
August  10th.  1934.  to  Honorable  Forrest  smith.  State  Auditor, 
vhlch  ie  the  opinion  of  this  Depart  sent  concerning  same. 

In  t~is  connection,  we  also  oall  attention  to  the  fact 
that  recently  the  Supreme  Court  of  Miaaouri  ha a sustained  said 
ruling  in  the  oase  of  State  ex  rel.  Davia  ▼.  Smith  (not  yet 
reported)  and  coranonly  referred  to  aa  the  "Barber  board  Deciaion. 


VII. 

Please  state  the  duties  of  the  board 
o’  ,e.t Ith  pertai-.lng  to  cosme to lo^or . 

Article  6,  Chapter  58,  R.  3.  Ho.  1989.  pertains  to 
"Cosmetologist a.  Hairdresser a and  Manicurists." 

Section  9093  of  said  article  and  chapter  nrovides: 

"The  control,  supervision  and  enforce-nent 
of  the  terms  and  provisions  of  this 
article  shall  be  under  the  state  board 
of  health,  or  by  whatever  name  said  board 
may  hereafter  be  designated.” 

Section  9089.  R.  S.  Mo.  1989.  provides: 

"It  shall  be  unlawful  for  any  person  in  this 
state  to  engage  in  the  occupation  of  hair- 
dresser or  cosmetologist  or  manicurist,  or 
to  conduct  a hairdressing  or  cosmetologist's 
or  manicurist's  establishment  or  school, 
unless  such  person  shall  have  first  obtain- 
ed a certificate  of  registration  as  provided 
by  this  article." 

Section  9096.  R.  S.  Mo.  1989.  provides: 

"If  said  state  board  of  health  finds  the 
applicant  has  submitted  the  credentials 
required  for  admission  to  the  examination 
and  has  paid  the  required  fee.  said  board 
shall  admit  such  applicant  to  examination 
or  registration." 
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Section  9099,  R.  S.  Mo.  1929.  provides s 

"The  state  board  of  health  shall  have  super- 
vision over  the  matter  of  inspection  of 
the  sanitary  conditions  of  the  establish- 
ments referred  to  in  this  article." 

Section  9106,  R.  S.  Mo.  1929.  provides: 

"The  fees  for  examination  and  certificate 
as  provided  in  this  article  shall  be  paid 
in  advance  to  the  secretary  of  the  state 
board  of  health  and  by  him  paid  each 
month  into  the  state  treasury  to  the  credit 
of  the  general  revenue  fund.  On  failure 
to  pass  an  examination  the  fees  shall  not 
be  returned  to  the  applicant,  but  he  or 
she  may  present  himself  or  herself  within 
one  year  after  suoh  failure  and  be  re- 
examined without  payment  of  an  additional 
fee." 

Section  9098.  R.  S.  Mo.  1929,  provides  in  part  as 

follows : 

"If  an  applicant  for  examination  for  operator  passes 
such  exastination  to  the  satisfaction  of  the 
examining  board  and  has  ps  id  the  fee  required 
and  complied  with  the  requirements  pertaining 
to  instructors  provided  in  this  article,  the 
state  board  of  health  shall  issue  a certificate 
to  that  effect,  signed  by  the  president  and 
secretary  and  attested  by  its  seal.  » * * * *." 

A mere  reading  of  the  above  sections  shows  that  cosmetol- 
ogists, hairdressers  and  manicurists  are  under  the  direct  supervision 
and  control  of  the  State  Board  of  Health  and  no  person  shall  engage 
in  the  occupation  of  such  until  a certificate  is  issued,  signed 
by  the  president  and  secretary  and  attested  by  the  seal.  In  other 
words,  the  Board  of  Health  examines  into  the  qualifications  of 
cosmetologists,  hairdressers  and  manicurists  and  finding  such  to 
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be  qualified  under  the  lav  formally  issue  a certificate  signed 
by  the  president  and  the  secretary  and  attested  by  its  seal. 
This  certificate  oust  be  displayed  in  the  office  of  the  person 
practising  his  business  or  employment.  Section  '098 , R.  s. 

Mo.  1929. 


we  will  not  further  lengthen  this  opinion  on  the 
discussion  of  the  duties  of  the  board  pertaining  to  cosmetol- 
ogists, etc.,  because  the  statutes  very  plainly  and  conclusively 
show  that  the  Board  of  Health  has  sole  supervision  over  same. 


We  conclude  this  opinion  by  calling  attention  to  a 
previous  opinion  rendered  to  the  state  Board  of  Health  on  May 
3rd,  1934,  ana  respectfully  request  that  said  opinion  be  read 
in  conjunction  with  this  opinion. 


Yours  very  truly. 


James  L.  riornoostel 
Assistant  Attorney-General • 


AP.ROVED: 


kOY  MeKlfvfcldK 

Attorney -General . 


MW: 

JLHlEO 

Enc. 
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STATE  BOARD  OF  HEALTH  - AUTHORITY  OF  THE  BOARD  TO  EMPLOY  AGENTS 

AND  FIX  COMPENSATION. 


November  20,  1934. 


Emmett  P.  North,  U.  D. 

President  State  Board  of  Health 
Jefferson  City,  Missouri 

lly  dear  Doctor  North: 

Acknowledgement  Is  made  of  your  request  for 
an  opinion  on  the  following  matter: 

"On  July  3,  1934,  the  9tate  Board  of 
Health  had  its  regular  meeting,  unani- 
mously passed  a motion  that  the  salary 
of  Mr.  J.  J.  Ferns,  Medical  Licensure 
be  raised  to  $300.00  per  month,  effect- 
ive July  1,  1934. 

Kindly  render  us  an  opinion  as  to  the 
legality  of  this  act." 


FIXED 
✓ 


Many  years  ago  the  State  Board  of  Health  of 
Missouri  was  created.  Authority  was  given  the  Gov- 
ernor by  and  with  the  advice  and  counsel  of  the  Senate 
to  appoint  seven  persons,  five  of  whom  are  required 
to  oe  physicians  in  good  standing  and  at  least  five 
years  a resident  of  the  State  next  preceding  their 
appointment,  which  body  was  to  constitute  the  Board. 

The  general  duties  of  the  Board  are  stated  in 
Section  9015,  a portion  of  which  section  reads  as 
follows: 
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"It  shall  be  the  duty  of  the  state 
board  of  health  to  safeguard  the 
health  of  the  people  tn  the  state, 
counties,  cities,  villages  and  towns. 
It  shall  make  a study  of  the  causes 
and  prevention  of  diseases  and  shall 
have  full  power  and  authority  to  make 
such  rules  and  regulations  as  will 
prevent  the  entrance  of  infectious, 
contagious,  communicable  or  dangerous 
diseases  into  the  State.  " 


Shortly  after  the  establishment  of  the  Board  it 
was  realized  that  one  of  the  most  effective  means  of 
safeguarding  the  public  health  was  to  strictly  super- 
vise anci  regulate  the  right  to  practice  medicine  in 
this  State."  To  effectuate  this  need  a general  medical 
practice  act  was  adopted.  One  of  the  sections  of  this 
act,  now  Section  9112  provided: 

■The  state  board  of  health  shall  have 
general  supervision  over  the  registra- 
tion of  ell  practitioners  of  medicine, 
surgery  and  midwifery  in  this  state.  * 


By  means  of  the  foregoing  provision  direct  general 
supervision  over  practitioners  of  medicine  and  surgery 
is  given  to  the  State  Board  of  Health  in  no  uncertain 
terms. 
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It  is  certain  that  the  legislature  did  not  expeot 
or  intend  the  members  of  the  Board  to  personally  do  all  the 
administrative  and  clerical  work  necessary  to  effectuate 
the  purpose  of  the  act  and  to  fulfil  the  numerous  duties 
placed  upon  them  by  the  various  laws  applicable  to  the  Board. 
They  were  expected  to  provide  for  themselves  such  assistance 
as  would  be  necessary  to  effectuate  the  purposes  of  the  act. 

As  one  of  the  many  Indications  of  this  intent  we 
refer  to  the  fact  that  the  members  of  the  Board  are  required 
to  serve  without  comoensation.  Section  9020.  Laws  of  Missouri 

1933,  page  269. 

Furthermore,  under  the  provisions  of  Section  9017 
it  is  provided: 

"In  addition  to  the  divisions  of  vital 
statistics  and  laboratories  already  es- 
tablished, the  board  shall  establish 
the  following  divisions:  Preventable 
diseases,  including  tuberculosis,  child 
hygiene,  venereal  diseases;  and  other 
divisions  as  it  may  deem  necessary  from 
time  to  time.  The  board  shall  formulate 
rules  and  regulations  for  the  proper 
conduct  of  these  divisions.  * 

By  virtue  of  the  foregoing  statutes  authorizing  the 
establishment  of  such  divisions  as  the  Board  may  derm  neces- 
sary from  time  to  time,  the  division  of  medical  licensure 
has  been  established  and  under  the  provision  of  Section  9112 
heretofore  referred  to  it  Is  specifically  provided  that  the 
State  Board  should  have  general  supervision  over  the  subject 
matter  of  registration  of  practitioners  of  medicine  and  sur- 
gery. 


It  is  therefore  inesoapable  that  the  State  Board 
would  have  authority  to  employ  a director  of  medical  licensure 
and  to  establish  the  amount  of  compensation  he  is  to  receive 
as  well  as  to  prescribe  the  other  rules  ana  conditions  under 
which  he  is  to  be  employed. 

For  precedent  in  this  decision  we  direot  attention 
to  the  case  of  Aull  vs.  City  of  Lexington,  18  Mo.  401.  The 
City  of  Lexington  in  1851  adopted  an  ordinance  providing  for 
a city  ooard  of  health  whose  duties  were  prescribed  as  follows: 
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"It  shall  be  the  duty  of  the  board  of 
health  to  exercise  a general  supervision 
over  the  health  of  the  city,  and  from 
time  to  time  make  such  report  to  the 
mayor  and  city  oouncil  as  they  may  deem 
necessary;  and  said  board  are  hereby 
vested  with  all  power  necessary  to  carry 
the  provisions  of  this  ordinance  into 
effect." 

Under  that  authority  the  Board  leased  quarters  for 
a transient  hospital  in  whloh  to  place  persons  landing  from 
steamboats  infected  with  cholera.  The  plaintiff  in  the  case 
was  suing  the  city  for  the  rental  agreed  upon  by  the  board. 

The  court  held  that  the  term  "general  supervision  over  the 
health  of  the  city"  conferred  more  than  mere  authority  to  ex- 
amine into  the  condition  of  the  health  of  the  city,  that  it 
was  intended  that  the  board  should  have  active  and  sufficient 
power  to  be  exercised  for  the  public  good, and  the  court  pro- 
vided for  the  payment  of  the  agreed  rental. 

In  the  case  of  Kent  vs.  Village  of  Tarry town,  64 
N.Y.  Supplement,  178,  the  court  considered  the  power  of  the 
board  of  health  to  employ  persons  to  carry  out  their  rules 
and  regulations.  The  plaintiff  in  that  case  had  been  employed 
by  the  board  to  investigate  local  health  conditions  and  was 
suing  the  municipality  for  the  reasonable  value  of  the  ser- 
vices. The  defense  on  the  part  of  the  Village  was  made  that: 

"The  criticism  is  made  that  it  nowhere 
appears  that  any  legal  regulation  or 
order  was  made  by  the  Board  of  Health, 
that  without  such  p reliminary  step  it 
was  not  authorized  to  employ  any  person 
• * • the  complaint  should  have  contained 
an  averment  of  the  regulations  and  orders 
as  made  by  the  board  of  health  before  any 
legal  employment  would  be  shown." 

The  court  overruled  the  contention  of  the  defendant 
stating  that  in  view  of  the  duties  of  the  board  to  execute 
the  laws  to  suppress  nuisances  and  to  protect  the  public  health 
narrow  construction  should  not  be  placed  upon  the  board's 
authority  to  legally  employ  assistance,  l.c.  181: 
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■*  * • it  would  be  quite  within  the  powers 
of  the  board  to  make  employment  of  persons 
when  necessary  to  inspect,  report  and 
describe  a given  c ondit ion,  in  order  that 
the  Board  of  Health  might  intelligently 
act  thereon,  and  that  the  language  of  the 
statute,  that  it  would  employ  persons  to 
carry  into  effect  its  rules  and  regulations, 
is  not  necessarily  limited  to  the  right  to 
employ  after  the  nuisance  has  been  declared, 
but  it  is  broad  in  its  scope,  when  taken  in 
connection  with  the  purposes  and  objects  of 
the  law,  to  authorize  the  employment  of 
necessary  persons  in  connection  with  the 
whole  subject  matter,  as  well  as  the  duties 
which  they  are  obligated  to  perform.  * 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that 
the  3tate  Board  of  Health  was  acting  within  the  powers  granted 
it  in  determining  the  compensation  of  the  Director  of  Medical 
Licensure  to  be  paid  to  the  Director  of  Medical  Licensure. 


Respectfully  submitted 


HARRY  G.  WALTNSR,  JR. 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


TAXATION 


Delinquent  land  taxes  enforced  under  Senate3ill  94 
after  July  34,  1933. 


»> 


l 
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Hon.  John  3.  Owen 
Prosecuting  Attorney 
Henry  County 
Clinton,  Ml  a court 


FI  LED 


/ 

/ 

U 


/ 


Dear  Mr.  oven: 

We  t ©knowledge  receipt  of  your  request  for  an  0;  lnlon 
of  this  of floe  reading  as  follows: 

”7111  you  please  advise  If  under  the  present 
lav  a back  tax  attorney  can  prooeed  to  file 
suit  and  endeavor  to  oolleot  delinquent  taxes 
and  add  all  penalties  as  provided  by  the  statutes 
la  such  oases. 

I take  It  that  the  waiving  of  penalties  in  1933 
Is  no  longer  In  effeot  and  that  the  present 
status  of  the  lav  Is  a reversion  to  the  old 
lav  vhloh  v&s  la  sffeot  prior  to  the  passage 
of  Senate  Bill  Mo.  80  of  last  year. 

Our  book  tax  oolleotor  and  attorney  In  this 
County  are  anxious  to  press  the  collection  of 
delinquent  taxes.  Please  acvlse. • 

I. 

CAHMOT  FILE  SUIT  FOR  STATE  AMD 
COtJSTY  DELIH^OWT  TAIRfj  AFTEH 
JULT  34,  1933. 


Senate  Bill  8G  as  passed  by  the  57th  Central  Assembly, 
in  regular  session,  and  oontalned  In  Missouri  Lavs  of  1933  at 
page  433,  was  by  the  special  session  repealed  and  a new  lav  known 
as  Senate  Bill  40  enaeted  In  lieu  thereof.  This  new  lav  became 
effective  on  December  13,  1933,  and  expired  by  operation  of  lav 
December  31,  1933.  See  Senate  Bill  40,  Extra  session. 

"Section  3.  Tne  provisions  of  tnls  act  shall 
cease  and  be  of  no  effect  after  December  31st, 

1933.  • 


I 
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Therefore,  neither  of  these  statutory  provisions  will  at  this  tl  m» 
effect  the  institution  or  prosecution  of  suit  for  collection  of 
delinquent  taxes. 

VO  direct  your  attention  however  to  Senate  Bill  94  as 
enacted  by  the  57th  General  Assembly  and  found  at  page  435  Lave  of 
'Hasourl,  1933.  By  reason  of  trie  law  3eotloas  9945,  9949,  9950, 

9951,  9952  9953,  9954,  9955,  9956,  995?,  9956,  9959,  9960,  9963, 

*963  and  9969  of  the  1929  Revision  were  repealed  and  new  eeetlone 
enacted  in  lieu  thereof.  See  title  to  Act,  page  425  Lavs  of  Missouri, 
1933.  This  new  law  sets  up  an  entirely  new  and  different  method 
for  the  oolleetlon  of  delinquent  land  taxes.  Mo  provision  what- 
soever le  made  for  the  enforcement  of  the  payment  of  delinquent 
land  t&xee  by  suit.  Ae  this  new  law  does  not  have  an  emergency 
clause,  It  did  not  become  effeotlve  until  July  25.  1933.  However, 
from  and  after  that  date  there  was  no  authority  whatsoever  for 
the  Institution  of  suite  for  the  oolleetlon  of  delinquent  land  taxes. 
Suits  may  still  be  brought  for  the  oolleetlon  of  delinquent  personal 
taxes  under  the  provisions  of  seotloa  9940  R.  3.  Ho.  1929,  and  ae 
Senate  3111  80  waa  repealed  and  senate  Bill  40  expired  December  31, 
1933,  eueh  suits  are  not  in  any  way  effected  by  these  acts. 

COlCLtJtilOM. 

It  Is  the  opinion  of  this  office  that  your  baek  tax 
eolleetor  and  attorney  le  not  authorised  at  this  tine  to  institute 
suit  for  delinquent  land  taxes  but  Is  required  to  enforoe  the 
collection  of  these  taxes  under  the  provisions  of  Senate  Bill  94, 
page  425,  Lavs  of  Missouri  1933,  as  hereinabove  referred  to. 


Reepeotfully  submitted. 


KARRI  U.  VaLTISK, ? JT. 

assist  at  Attorney  General. 

‘PPROTEDJ 


Attorney  Gen  rai. 
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uonorable  Jorrla  Op  t orn 

roseer..t!ng  / ttomsy 
bhelbyv  Tile , -:1  ssouri 


oc.r  .i**  Osborn* 


<vo  acknowledge  receipt  of  your  latter  dated 
; ebruary  , li>34  uf  ollow i 

* The  other  day  when  1 saw  you  In  Jef» 
f arson  City,  It  &as  :y  intent' on  to 
talk  with  you  about  the  subject  matter 
of  t:.if  letter,  but  realising  how  bury 
you  were,  i aid  not  at  that  time  care 
to  other  you*  uovevr,  I talked  with 
your  assistant,  ~r#  Koland, 

Clarence  Is  a 4th  class  city*  lor  sons 
time  the  citizens  thereof  haws  lad  several 
elections  on  water  works*  The  results  of 
the  last  election  shows  ‘hat  the  necee* 
sary  two-thlrde  voted  In  favor  of  f he 
pro  ran*  boon  tnoreaf terwards  a temporary 
restraining  was  ranted  by  Jud^e  Fra In  to 
prohibit  the  Issuance  of  ths  bonds*  lha 
order  wee  dissolved  a few  days  oi^o  owing 
to  thi  failure  of  petitioners  to  Dost 

• bond* 

Now  complaint  has  boon  made  to  this 
office  1‘iat  the  ~ayor  end  several  oea* 
bers  of  the  board  have  never  taken  a 
statutory  oath  otc*  And  1 Lave  toon 
a:k'd  to  file  ^uo  Warranto  proceedings 
to  oust  them* 

% 

-r.  Londlln,  attorney  of  nan  lbal,  is 
nondln«;  the  fata  necessary  to  Inform 
you  of  the  facts  in  tho  natter*  1 wish 
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you  woul . give  me  your  department *s 
opinion  an  to  whether  the  mayor  and 
uoard  numbers  can  be  ousted  on  those 
grounds  • 

If  you  rule  that  «uo  arranto  will 
oust  them,  will  your  department 
undle  the  matter,” 


section  d970  Kevlsed  Statutes  Missouri  1929, 
applying  to  cities  of  the  fourth  class,  reads  as  follows t 

" -very  officer  of  the  city  and  hla  assist- 
ants, end  every  alderman,  before  entering 
upon  the  duties  of  his  office,  shall  take 
and  subscribe  to  ar.  oath  or  affirmation 
D«f  >re  pomo  court  of  record  In  tho  county, 
or  justice  of  the  peace  in  the  township, 
or  the  city  clerk,  that  he  possesses  all 
the  quell  Icatlons  prescribed  for  hi s of- 
fice by  law;  that  he  will  support  the 
Constitution  of  the  United  states  and  of 
the  state  of  Missouri,  the  provisions 
of  all  laws  of  this  state  affecting  cities 
of  this  class,  and  the  ord Inane  os  of  the 
city,  and  faithfully  demean  hlmaelf  wr  lie 
in  office;  which  official  oath  or  affirma- 
tion shall  be  filed  with  *he  city  cleric, 
u-very  officer  of  the  corporation,  when 
required  by  law  or  ordinance,  shall,  within 
fifteen  days  after  ids  appointment  or 
election,  and  before  entering  upon  tha  dis- 
charge of  the  duties  of  his  office,  give 
bond  to  the  city  in  such  sum  and  with  such 
si.  reties  as  may  to  designated  by  ordlnence, 
conditioned  upon  the  faithful  norformrnce 
Oi  his  duty, and  that  he  will  pay  over  all 
moneys  belonging  to  the  city, as  provided  by 
law, that  may  come  Into  his  hands.  If  any 
person  elected  or  appointed  to  any  ofl’lee 
shall  fail  to  lake  and  subscribe  such  oath 
or  affirmation,  or  to  ive  bond  as  herein 
required,  his  office  shall  be  deemed 
vacant,  .or  any  l reach  of  condition  of 
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any  euoh  bond,  suit  may  be  Instituted 
thoreon  cy  the  city,  or  by  any  person 
In  the  namo  of  the  city  to  the  use  of 
such  person," 


In  the  case  of  -hwards  v.  Kirkwood  162  &o, 

576,  ti*e  court  had  under  consideration  the  validity  of  tha 
acts  oi  the  city  attorney  of  the  City  of  Kirkwood  who  had 
failed  to  take  and  subscribe  an  oath  of  office,  Tha  court 
at  page  582  of  the  opinion  salds 

"Admitting  that  ha  had  not  duly  quail* 
fled  by  taking  the  oath  of  offloa, 
beyond  question  there  was  evidence  In 
the  case  frost  which  the  trial  court  had 
a right  to  draw  the  Inference  that 
plaintiff  was  de  facto  city  attorney  of 
the  city  of  Kirkwood  at  the  time  of 
entering  Into  this  contract  and  ooverlng 
the  period  of  the  performance  of  the 
services  for  which  he  sued.  It  Is  true 
that  section  9325,Kevlsed  Statutes  1909, 
provides  that  If  any  person  elected  or 
appointed  to  any  office  shall  fall  to 
take  and  subscribe  the  oath  of  office, 
his  office  shall  be  deeded  vacant,  dut 
we  have  always  reco  nlzed  In  this  state 
that  we  may  have  officers  de  facto  as 
well  as  de  Jure,  (State  v, Douglass,  50 
i«o,  699;  11  eon  v,  almmel,  109  Mo ,260, 

l.c.264,19  5,  w.  24)  County  of  Ralls  w, 
Douglass, 105  U , S,  726,1 , c,  750,)  In 
State  ex  rel.uemon  v,  . oard  of  Equaliza- 
tion of  ouchanan  County,  106  *o,  235,  l,c, 

241,  16  S,  <)«  762,  It  Is  held  that  although 
the  law  requires  an  oath  of  office  to  be 
taken,  it  Is  not  indispensable;  it  is  a 
more  incident  of  the  office,  consti tv ting 
no  part  of  the  office  itself •" 


In  Simpson  v,  AcOonegal  52  ko,  App.  540,  the 
Kansas  City  Court  of  Appeals  at  page  545  of  the  opinion 
defined  a de  facto  officer  In  the  following  language;  * 

"The  definition  of  an  eminent  English 
Judge  Is  often  repeated  in  the  bookat 
'itn  officer  de  facto  Is  no  other  than 
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ha  who  has  the  refutation  of  being 
such,  and  yet  is  not  a good  officer  In 
point  of  law.*  Or,  ae  more  fully  put 
by  Sl'TI/f.R,  C.  J.,ln  perhaps  the  ablest 
opinion  on  the  su  jeot  In  this  country t 
'An  ol fleer  de  faoto  Is  one  whose  acts, 
though  not  those  of  a lawful  of floor, 
the  law,  upon  principles  of  policy  and 
justice,  will  hold  valid  so  far  as  they 
Involve  the  Interests  of  the  publlo  and 
third  persons. ' State  v.  Carroll,  3b 
Conn.  449." 


In  the  case  of  State  v.  Dlerberger  90  Jo*  369, 
the  question  considered  was  as  to  the  validity  of  the  aots 
of  a doputy  constable  who  had  failed  to  exeeute  the  oath 
of  office.  The  court  at  page  574  of  the  opinion  saldt 

"Clearly  the  deputy  constable  la  an 
officer  undar  the  authority  of  the 
state.  Ho  should  take  the  oath, and 
until  he  does  so,  he  Is  not  an  officer 
de  jure i and  the  further  question  Is, 
was  he  an  officer  de  facto." 


and  again  on  page  575: 

"The  appointment  made  and  constituted 
him  a deputy;  and  though  he  failed  to 
take  the  oath  he  was  an  officer  de 
facto." 


The  holding  as  to  officers  being  officers  dc 
facto  proceeds  upon  the  theory  of  protecting  the  interests 
of  the  public  so  far  as  the  aots  of  those  are  concerned  who 
have  assumed  to  discharge  the  duties  of  an  office  and  upon 
which  assumption  tho  pu  11c  lias  relied. 

section  1618  Kevlsed  Statutes  tf^saourl  1929,  under 
the  tile  of  *uo  arianto,  provides  In  parti 

"In  case  any  person  shall  usurp, Intrude 
Into  or  unlawfully  hold  or  exeoute  any 
office  or  franchise,  the  attorney-general 
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of  the  state, or  any  circuit  or 
prosecuting  attorney  of  the  county 
In  which  the  action  Is  commenced, 
shall  exhibit  to  the  circuit  court, 
or  other  count  having  concurrent 
Jurisdiction  therewith  in  civil  cases, 
an  Information  In  the  nature  of  a quo 
war ra? to, at  the  relation  of  any  person 
desiring  to  prosecute  the  same*  * *■ 


2. 


It  is  true  that  In  the  case  of  State  ox  rel 


Attorney  General  v.  Steers  44  ao*  225,  it  Is  held  that! 


"A  person  derives  his  title  to  an  office 
by  his  election,  and  not  by  hie  commis- 
sion* * *•" 


Similar  statements  are  made  in  subsequent  decisions 
of  the  uprome  Court  *f  tills  state  but  such  a holding  is  not 
inconsistent  with  Section  6970,  above  quoted,  because  It  Is 
there  provided  that  If  any  person  elected  or  sppolnted  to  any 
office  shall  fall  to  take  and  subscribe  such  oath  or  affirma- 
tion his  office  shall  be  deemed  vacant,  thus  assuming  that  the 
porson  elected  aoqulred  title  to  the  of floe  by  an  election 
but  that  the  office  thereafter  became  vaoant  because  of  the 
failure  of  the  person  elected  to  perform  certain  statutory 
requirements* 


5. 


The  case  of  ftate  ex  Inf*  .Ills  v.  Dr*  L*  H* 
Ferguson,  number  32,595,  deolded  by  the  Supreme  Court,  and 
not  yet  reported,  was  an  action  to  oust  the  Mayor  of  the 
City  of  uionett,  Missouri,  a city  of  the  third  class  for  an 
alleged  violation  of  Section  13  of  Article  XIV  of  the 
Constltut'on  of  the  State  of  Missouri,  and  It  was  there  held 
that  the  Mayor  of  the  City  of  xonott  was  a public  offloar, 
the  court  saying. 


"The  first  question  1st  Is  the  mayor 
of  s city  of  the  third  class  s public 
officer?  The  answer  must  be  Yes." 
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The  same  rule  would  necessarily  apply  to  the 
elective  office#  of  a city  of  the  fourth  class* 


4. 


Section  1618,  supra,  gives  to  the  prosecuting 
attorney  the  same  authority  to  institute  actions  in  quo 
warranto  ae  it  gives  the  attorney  general*  The  rlrht  of 
prosecuting  attorneys  to  Institute  a quo  warranto  proceed* 
ing  Is  expressly  held  in  State  ex  inf*  Norman  v.  -Ills  525 
*j.o*  154* 


CONCLUSION 


from  the  foregoing,  we  are  of  the  opinion  that 
the  offices  of  the  mayor  and  members  of  the  toard  of  aldermen 
of  the  City  of  Clarence,  Missouri,  who  have  failed  to  take 
and  subscribe,  respectively,  the  oath  of  offloe  as  provided 
in  Section  6970  Revised  Statutes  Missouri  1929,  are  vacant 
and  a proceeding  In  quo  warranto  instituted  by  the  prosecut- 
lng  attorney  of  Shelby  County  will  lie  to  oust  such  persons 
from  exercising  the  privileges  and  powers  of  such  offices* 

Should  it  appear  that  the  persons  above 
referred  to  were  elected  to  succeed  thomselves,  and  if  it 
should  appear  that  they  had  after  such  prior  election 
taken  and  subscribed  the  oath  of  office,  then  a different 
situation  might  arise*  In  other  words  a question  then 
would  be  presented  as  to  whethor  or  not  such  persons 
would  not  be  entitled  to  hold  their  respective  offices  under 
a prior  election  until  their  successors  were  duly  elected 
and  qualified* 

Very  truly  yours. 


uiLnutT 

Assistant  Attorney  General, 

APPROVLDt 


ITflf  /ichMlft'ICK 

Attorney  General* 
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SALARIES  AND  FEES: 


Court  Reporter’s  salary  determined 
by  decennial  census. 


Hon.  Morris  £.  Osborn 
Prosecuting  Attorney 
Shelby  County 
Sholbyville,  Missouri 


Doer  Mr.  Os born I 


This  Is  to  acknowledge  your  letter  which  reads 

as  follows* 


’’This  letter  will  introduce  Mr.  Chas..<. 
Heumann,  Jr., Court  Reporter  for  Judge 
<>•  L.  Drain. 

1 have  been  informed  that  the  County 
Court  of  Macon  Missouri,  one  of  the 
counties  of  the  Judicial  District  of 
Judge  V.  L.  Drain,  has  Instructed  its 
County  Treasurer  to  reduce  the  salary 
of  Mr.  Keuaann  in  conformity  with  an 
opinion  rendered  by  your  predecessor, 
the  Hon.  Stratton  Shartel.  on  the  16th 

day  of  February  193 • Also  it  has  been 

called  to  my  attonton  that  your  Dep- 
artment has  affirmed  that  opinion. 

I hope  It  is  not  asking  too  much,  but 
as  a friend  and  as  the  Attorney  General 
of  the  State  of  Missouri,  I beg  of  you 
to  re-examine  the  case  law  of  this 
State  for  the  purpose  of  ascertaining 
whether  you  deem  it  necessary  to  re- 
write this  opinion. 

In  asking  that  you  re-write  this  opinion, 

I want  to  call  your  attention  to  the 
recent  decisions  pertaining  to  the 
salaries  of  Court  Reporters  in  this  State, 
and  particularly  to  the  Hoffman  case  In 
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the  294  S.  #.  Page  249.  My  informa- 
tion la  that  Mr.  S hartal's  opinion, 
the  opinion  vhioh  you  have  affirmed, 
holds  that  the  court  reporter  of  Pettis 
County  is  entitled  to  be  paid  accord- 
ing to  the  population  ascertained  by 
the  general  election  vote  multiplied 
by  five;  that  you  come  to  this  conclu- 
sion because  hla  circuit  consists  of 
only  one  county.  Should  you  multiply 
the  vote  of  Macon  County  at  the  last 
presidential  election  by  five  you  will 
find  that  Mr.  Heumann  is  entitled  to 
|3000.00.  Therefore,  according  to 
your  opinion,  he  is  penalised  to  the 
extent  of  #1000.00  because  hla  circuit 
consists  of  two  counties. 

You  will  further  recall  that  in  the 
Prosecuting  Attorneys  case  to-wi  t : State 
ex  rel  0» Connor  -vs-  Heidi,  46  S.  V. 

(2)  Page  133., the  Mon.  Judge  Ragland 
held  that  the  prosecutors  could  be  paid 
on  a population  basis  on  the  last  decen- 
nial census  because  where  all  the 
prosecutors  of  the  State  were  paid  on 
the  same  basla  then  there  was  a compli- 
ance with  Article  9 Section  12  of  the 
State  Constitution.  Do  you  ball  ova 
that  a court  reporter  of  the  circuit 
consisting  of  Pettis  County  and  the 
court  reporter  of  the  Judicial  Circuit 
consisting  of  Maecn  and  Shelby  Countlea 
can  be  paid  on  two  entirely  different 
baala  and  yet  the  conformity  section 
of  the  State  Ccnatltutlon  be  compiled 
with? 

Personally,  I cannot  understand  why  a 
Court  Reporter  should  be  eo  penalized 
because  there  are  more  than  one  eounty 
in  hla  circuit.  To  me  it  seams  absolutely 
in  conflict  with  the  uniformity  salary 
section  of  the  State  Constitution. 

Trusting  that  you  will  give  this  matter 
your  earliest  attention,  I am." 
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The  narrow  question  presented  In  your  inquiry  Is: 
..hat  basis  is  used  (census  or  multipll cation  method)  in  deter* 
mining  population  of  Second  Judicial  Circuit  in  order  to  classify 
court  reporter  as  to  salaryT 


I* 


The  second  Judicial  Circuit  consists  of  Macon  and 
Shelby  Counties.  The  population  oi  these  counties  according 
to  the  last  previous  (1930)  decennial  census  of  the  Gr.lted  states 
is  as  follows t 


Macon  County  23, 070 ; Shelby  County  11,983  - - a 
total  population  of  35,053  for  the  circuit  (Official  Manual  of 
the  State  of  Missouri  1933*34)* 


II. 


Lavs  Missouri  1933,  page  369,  repealed  and  re-enacted 
Section  11808  R.  S.  1929  so  that  said  section  nov  provides* 

"ihe  last  previous  decennlel  census 
of  the  United  States  shall  be  the 
basis  for  determining  the  population 
of  any  county  in  this  state,  for  the 
purpose  of  ascertaining  the  salary  of 
mnj  county  officer  for  any  year,  or 
the  amount  oFTeos  he  may  retain,  or 
the  amount  he  shall  be  allowed  to 
pay  for  deputies  or  assistants*” 


Previous  to  the  enactment  of  the  above  statute 
salaries  of  ftounty  officers  not  otherwise  provided  for  were 
ascertained  by  the  multiplication  method,  that  is  ths  multi- 
plying of  the  total  vote  in  the  last  general  eleotion  by  five 
as  was  done  in  the  case  of  State  ex  rel*  Rucker  v.  Hoffman 
294  S.  «.  429  (Kansas  City  Court  of  Appeals),  in  which  the 
court  said: 


"Having  found  that  sueh  reporter  is 
a county  officer  and  that  the  proper 
basis  for  calculating  his  sslary  Is 
by  taking  the  highest  number  of  votes 
east  at  the  last  general  election 
and  multiplying  them  by  5,  it  follows 
<*»****»««*****»♦*** 
and  that  the  salary  of  such  reporter 
is  $3,000  par  annum.” 
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In  the  above  case  Fettle  County  vaa  a circuit 
separate  and  Independent  of  Itself  and  It  apparently  con* 
filets  with  State  ex  info.  v.  :-.cKay  249  Mo.  ( ji  banc)  249. 

In  the  McKay  case  the  question  for  determine* 
tlon  was  that  of  fixing  the  term  of  office  of  a court 
stenographer , and  in  which  the  court  held  that  a aourt  steno- 
grapher was  an  officer  of  the  court  and  held  his  tens  so  long 
as  the  judge  was  In  office.  In  State  ex  rel .Adams  v.  Coon 
et  al.  295  S.  N.  821  (Kansas  City  Court  of  Appeals)  l.c.823, 
the  court  referred  to  the  McKay  case,  saying  the  followings 

"The  decision  In  the  McKay  ease  was 
handed  down  April  tt,  1913.  The  Legis- 
lature of  1919  (Laws  1919 #p. 713) 
repealed  sections  11231  and  11844,  fi.S. 

1909,  and  In  lieu  thereof  enacted 
section  12668,  H.  S.  1919,  which  pro- 
vides that  the  official  court  reporter 
• shall  hold  his  office  during  the  term 
for  which  the  Judge  appointing  him  was 
elected.*  It  was  evidently  the  pur- 
pose and  Intent  of  the  Legislature  to 
remove  the  ambiguity  referred  to  In  the 
McKay  opinion,  and  to  fix  definitely 
the  ter*  of  office  of  the  official  court 
reporter  as  the  term  for  which  the  Judge 
appointing  him  was  eleoted." 


As  shown  above  the  Second  Judicial  Circuit  Is 
composed  oi  two  counties, and  that  In  the  Hoffman  case  It  was 
decided  that  the  court  reporter  In  a circuit  that  comprised 
only  one  county  was  a county  officer*  so  we  do  not  believe 
that  the  Hoffman  case  Is  analogous  to  the  present  Inquiry. 
However,  we  do  not  believe  it  neeeseary  or  decisive  of  the 
question  here  Involved  to  determine  the  applicability  of  the 
McKay  case  and  the  Hoffman  case  In  this  inquiry  for  reasons 
hereinafter  stated. 


III. 


Section  11720  R.  3.  1929  provides  the  compen- 
sation or  salary  to  be  paid  to  court  reporters.  This 
statute  was  before  the  court  for  construe t* on  In  £tate  ex  rel. 
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Gleason  v.  ..alker  (Supremo  Court  banc)  257  S.  W.  470*  At 
page  473  thereof  the  court  said  the  followings 

"Such  considerations,  in  view  of  the 
ambiguity  of  the  language  used  In  said 
section,  require  the  following  const- 
ruction  to  be  given  to  said  section 
12670;  (11720  R.  S.  1929):  In  all 

judicial  circuits  having  a population 
of  60,000  or  more,  the  salary  of  the 
official  court  reporter  Is  $3,000 
per  annum;  In  all  judicial  circuits 
having  a population  of  45,000  and  less 
than  60,000,  such  salary  Is  $2,500  per 
annua;  In  all  judicial  circuits  having 
less  than  45,000  population,  such  salary 
Is  ;2,000  per  annua.  Where  the  judicial 
circuit  comprises  only  one  county  or  one 
city,  as  St.  Louis,  such  salary  Is  payable 
out  of  the  county  (or  city)  treasury  In 
equal  monthly  Installments;  where  tbs 
Judicial  circuit  is  composed  of  two  or 
more  counties,  such  salary  Is  payable  In 
equal  monthly  Installments  out  of  the 
county  treasuries  of  the  respective 
counties,  and  the  amount  thereof  any 
particular  county  must  pay  Is  such 
proportion  as  Its  population  bears  to 
the  population  of  the  entire  circuit. 

Such  construction  makes  of  section 
12670  a simple,  workable,  and  common 
sense  law.  Any  other  construction 
makes  It  unreasonable  and  absurd." 


lhe  defining  then  of  the  above  section  by  the 
Supreme  Court  Is  controlling.  We  call  to  your  attention  the 
fact  that  the  court  says, 

"Such  salary  is  per  annum. " 


In  other  words  It  Is  an  annual  salary  and  not  a salary  dependent 
upon  the  term. 
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■ 'Annual  salary, ' as  used  in 
said  section  10938,  means  salary 
for  each  year  of  the  incumbency. 

It  cannot  be  split  up  into  periods 
by  elections  which  occur  during  the 
year,  and  must  be  calculated  on  a 
year  as  a whole.  Mfe  conclude  fur- 
ther that  'annual,'  as  applied  to 
salaries,  naans  not  the  calendar 
years,  but  the  years  of  the  incumbent's 
tern,  which  in  the  oase  of  relator 
begins  on  the  1st  day  of  April  each 
year." 

State  ex  rel.  Harvey  Linville  300  3.  ft. 

( Missouri  Supreme;  1036,  1.  c.  1067. 


Thus  the  court  reporter  receives  an  annual 
salary,  and  in  1933  the  Legislature  (section  11808)  provided 

"for  the  purpose  of  ascertaining 
the  salary  of  any  county  officer 
for  any  year" 

that  it  should  be  based  on  the  previous  decennial  census. 

And,  in  State  v.  talker,  supra,  the  court  said 

(1.  c.  472)i 

"In  seotion  12670  (11270  R.  S.  1929) 
the  proviso  that,  'where  a Judicial 
circuit  is  composed  of  more  than  one 
county,  siach  salary  shall  be  divided 
among  the  counties  and  be  paid  by 
then  proportional  as  the  population 
of  such  counties  bear  to  the  entire 
population  of  the  circuit, ' indicates 
the  legislative  understanding  an! 
indent  that  the  salary  itself  should 
be  fixed  uponThe  population  of  the 
cTrcult rather  than  upon  the  popula- 
tion of  any  county  therein." 
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In  view  of  ths  foregoing,  it  is  our  opinion  that 
the  annual  Alary  the  Court  Ha  porter  of  the  Second  Judicial  Circuit 
will  receive,  is  determined  by  the  population  of  the  Circuit 
as  shown  by  the  previous  decennial  census* 


fours  very  truly. 


James  L.  Horn Bos tel 
Assistant  Attorney-General* 


APPROVED* 


HOY  Mca1T*RICA 
Attorney-General . 
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LIQUOR  CONTROL  ACT  - Board  of  trustees  of  an  Incorporated 

village  may  charge  for  licenses  issued  to 
manufacturers,  distillers,  brewers,  whole- 
salers and  retailers  of  intoxicating  liquor 


June  28  th,  1934* 


Honorable  J.  2d  Old,  Chairman 
Board  of  Trustees 
Koshkonong,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  let- 
ter of  June  8th,  1934  requesting  an  opinion  as  to  the 
following  state  of  facts: 

"Same  discussion  has  arisen  here 
as  to  whether  or  not  our  Village 
Board  of  Trustees  have  the  power 
and  right  to  assess  license  fees 
for  the  sale  of  Liquor  in  our  Vil- 
lage. 


"Y/e,  the  Village  Board  of  Trustees 
would  like  to  have  an  opinion  from 
your  office,  and  if  we  are  allowed 
to  assess  this  license  fee  Just  how 
much  we  may  be  able  to  assess. 

"The  Village  of  Koshkonong  has  a 
population  of  approximately  350. " 


1. 

BOARD  OF  TRUSTERS  OF  AN  INCORPORATED  VILLAGE  MAY 
CHARGE  FOR  LICENSES  ISSUED  TO  MANUFACTURERS,  DISTILLERS, 
BREWERS,  WHOLESALERS  AND  RETAILERS  OF  INTOXICATING  LIQUOR. 
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The  Liquor  Control  Act  of  the  State  of  Missouri 
provides  In  Seetlon  25  as  follows  t 

"SECTION  25*  The  Board  of  Aldermen, 

City  Council  or  other  proper  authorities 
of  Incorporated  cities  may  charge  for 
licenses  Issued  to  manufacturers,  dis- 
tillers, brewers,  wholesalers,  and  re- 
tailers of  all  Intoxicating  liquor,  within 
their  limits,  fix  the  amount  to  be  charged 
for  suoh  license,  and  provide  for  the 
collection  thereof,  make  and  enforce 
ordinances  for  the  regulation  and  con- 
trol of  the  sale  of  all  intoxicating 
liquor  within  their  limits,  not  incon- 
sistent with  the  provisions  of  this  act, 
and  provide  for  penalties  for  the  viola- 
tion thereof." 


It  will  be  noticed  that  this  section  refers  only 
to  cities  and  makes  no  mention  of  towns  Incorporated  by 
virtue  of  Chapter  98  of  the  Revised  Statutes  of  Missouri, 
1929.  A literal  Interpretation  of  this  section  therefore 
could  not  Include  Incorporated  towns  within  Its  provisions. 
However,  the  spirit  of  the  law  and  the  intent  of  the  Legisla- 
ture would  seem  to  Indicate  that  the  word  "city"  should  In- 
clude Incorporated  towns.  This  construction  Is  made  more 
apparent  when  we  consider  the  nature  of  the  law  concerning 
which  the  Supreme  Court  of  Missouri  stated.  In  the  case  of 
State  ex  rel.  Troll  v*  Hudson,  78  Mo.  302?  l.c.  304, 

"Such  laws  are  regarded  *as  police 
regulations,  established  by  the  legisla- 
ture for  the  prevention  of  Intemperance, 
pauperism  and  crime,  and  for  the  abate- 
ment of  nuisances,  * and  are  not  re- 
garded as  an  exercise  of  the  taxing 
power*  ’Pursuits  that  are  pernicious 
or  detrimental  to  public  morals  may  be 
prohibited  altogether,  or  licensed  for 
a compensation  to  the  public. 1 " 


Honorable  J.  Ed  Old 


June  28th,  1054. 


In  addition,  we  have  the  construction  of  the  Kan- 
sas City  Court  of  Appeals  In  the  case  'of  State  ex  rel.  Rice 
v.  Simmons,  35  Mo.  App.  374,  l.c.  380,  wherein  It  was  held 
that  the  word  "town"  included  the  word  city.  The  language 
of  the  court  on  this  point  is  illuminating. 


"The  contention  in  that  case  was' 
that  the  word,  ’ towns,1  as  used  in 
the  constitution,  did  not  embrace 
cities.  The  court  said!  ’But  this 
argument  is  founded  on  the  false 
basis  of  looking  only  at  the  letter 
of  the  law,  sd  turning  away  from 
its  spirit*  It  is  true  that  if  the 
letter  of  the  law  is  absolutely  un- 
ambiguous and  definite  and  were  sus- 
ceptible of  but  a single  meaning, 
the  clause  would  have  to  be  read  in 
such  senae,  no  matter  to  what  futility 
It  might  lead.  But  such  is  not  the 
case;  the  word  ’town*,  has  no  such 
fixed  signification  as  this,  far 
thcufjdi  in  its  narrower  sense  it  de- 
notes something  other  than  a city,  in 
its  broader  scope  it  comprehends  such 
a municipality.  Mr,  Tomlyn,  in  his 
law  dictionary,  under  the  title, 

’Town,*  says:  ’Ufeder  the  name  of  a 
town  or  village,  boroughs,  and,  it 
is  said  cities  are  contained,  for 
every  borough  or  city  ia  a town,’ 

Lord  Coke,  in  1 Inst.,  116,  showing 
the  eapaeioxisness  of  the  term,  has 
this  language:  ’And  is  sppeareth  by 
Littleton,  that  a town  la  a genua, 
and  a borough  ia  the  species.’  Bouvler’s 
definition  of  the  word  ’city’  is,  ’a 
town  incorporated  by  that  name.’  These 
authorities  suffice  to  show  that  the 
term  in  question  la  sufficiently  olaaalc 
to  taka  in,  when  put  to  some  of  its  uses, 
the  institution  denoted  by  the  term  ’city.’ 
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Nor  la  the  force  of  this  considera- 
tion countervailed  by  the  fact  that 
some  of  the  local"  governments~Tn 
this  state  are  Incorporated  under 
the  designation  of  towns,  and  that 
others  by  the  same  means,  are  de- 
nomltated  cities. » Pell  v.  fewark,  lb. 
650;  Anderson  v.  City  of  •fenton, 

42  N.  J.  L.  487;  State  Ooldstucker, 
40  Wla.  124." 


In  Section  13a  of  the  Liquor  Control  Act,  the 
following  provision  la  made* 

"Provided  further,  that  for  the  pur- 
pose of  this  act,  the  term  'city* 
shall  be  construed  to  mean  any  mu- 
nicipal corporation  having  a population 
of  five  hundred  (500)  Inhabitants  or 
more." 


The  wording  cf  this  law  In  15-a  would  seem  to 
foreclose  the  application  of  Seotlon  25  to  any  city  or 
Incorporated  village  having  leas  than  five  hundred  (500) 
Inhabitants.  However,  Seotlon  13-a  has  to  do  with  the 
right  of  the  municipal  corporations  having  less  than  twenty 
thousand  (20,000)  Inhabitants  to  vote  on  the  question  of 
whether  or  not  the  sale  of  Intoxicating  liquor  by  the 
drink  shall  be  allowed  within  the  confines  of  said  city. 

The  provision  heretofore  referred  to  Is  a part  of  Section 
13-a  and  a logical  construction  of  the  Intent  of  the 
Legislature  In  enacting  this  provision  Is  that  thqy  In- 
tended that  to  apply  only  to  Seotlon  13-a,  the  Intent 
being  that  intoxicating  liquor  could  not  be  sold  by  the 
drink  under  any  circumstances  in  a municipal  corporation 
having  less  than  five  hundred  (500)  inhabitants. 

We  oonclude,  therefore,  that  this  provision  of 
Seotlon  13-a  is  not  applicable  to  Section  25  of  the  Liquor 
Control  Act  of  Missouri.  While  we  believe  these  statutory 
constructions  to  be  sound  as  tending  to  carry  out  the 
spirit  of  the  law  and  the  Intention  of  the  Legislature, 
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nevertheless  It  Is  not  necessary  in  the  instant  case 
to  rely  wholly  upon  our  construction  of  the  Liquor 
Control  Act.  Section  7091  R.  S.  Mo.  1929  provides 
for  the  incorporation  of  towns  and  villages.  Section 
7097  R.  S.  Mo.  1929  provides  in  part  as  follows : 

"Such  board  of  trustees  shall 
have  power  to  pass  by-laws  and 
ordinances  to  prevent  and  re- 
move nuisances;  * to  license,  tax 
and  regulate  merchants,  peddlers 
and  auctioneers,  and  to  regulate 
and  prohibit  the  sale  or  giving 
away  of  intoxicating  liquors  un- 
der merchants*  licenses  in  such 
towns:  * ■ 


Volume  37  of  Corpus  Jhris,  p.  178  states  the 
general  law  to  be: 

"Unless  some  other  provision  of 
law  forbids  the  exercise  of  the 
power  to  license,  the  power  of 
a municipal  corporation  to  license 
an  occupation  or  privilege  and  im- 
pose a license  fee  or  tax  thereon 
is  generally  implied  from  power  to 
regulate  such  occupation  or  privi- 
lege; or  from  power  to  control  or 
suppress,  to  suppress  and  restrain, 
to  license,  regulate,  and  tax,  or 
to  prohibit,  such  occupation  or 
privilege." 


In  the  case  of  City  of  Troy  v.  Harris,  102  Mo.  App. 
51,  l.c.  59,  the  court  said: 

"A  license  with  or  without  a sub- 
stantial charge  for  it  (that  is,  one 
intended  elt|ier  for  regulation  or 
for  revenue)  may  be  exacted  by 
municipalities  as  a prerequisite 
to  the  pursuit  of  a business  in 
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Ita  borders  when  the  statutes 
so  prescribe# * 


In  the  very  early  case  of  City  of  St#  Louis  v# 
Stall  th,  2 Mo#  113,  the  court  saldt 

"But  as  to  the  tippling  house, 
by  lav  It  may  exist#  The  County 
Court  may  grant  It  a license, 

(94)  and  I cannot  see  hov  the 
corporation  could  veil  prohibit 
tbslr  existence  If  the  Coun ty 
Court  should  license  them.  Then 
as  to  the  tippling  houses  licensed 
by  the  County  Court,  the  corpora- 
tion may  restrain,  and  vhere  not 
authorized  by  the  County  Court, 
may  suppress  and  prohibit  alto- 
gether# (a) 

"The  question  then  arises,  what  Is 
meant  by  restraint  I understand 
that  any  Impediment  thrown  In  the 
way  of  an  unlimited  exercise  of  a 
power.  Is  a restraint;  the  restraint 
may  be  so  great  that  it  amounts  al- 
most or  entirely  to  an  exclusion  to 
the  exercise  of  the  power#  Yet  It 
may  be  less,  so  much  so  that  the 
restraint  is  scarcely  perceptible# 

To  require  a license  on  the  payment 
of  fifty  dollars,  or  to  pay  a fine 
of  one  hundred  for  neglect  of  this 
license,  is  a restraint.  It  may  be 
a sufficient  one,  and  if  not,  the 
corporation  may  provide  other  re- 
straints. " 


COHCLUSIOH. 


In  view  of  the  foregoing,  it  Is  the  opinion  of  this 
department  that  by  reason  of  the  provisions  of  the  Liquor 
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Control  Act  of  Missouri  and  Section  7097  R.  S.  Mo*  1929, 
the  Board  of  Trustees  of  an  incorporated  town  or  village 
has  the  poaer  to  pass  by-laws  and  ordinances  to  regu- 
late and  prohibit  the  sale  or  giving  away  of  intoxicating 
liquors,  and  that  the  power  to  license  such  occupation 
is  a necessary  incident  to  the  power  to  regulate  and  pro- 
hibit. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr. 
Assistant  Attorney  General 


APPROVED* 


WMcflfTRltfE 
Attorney  General 


JWHiFE 


INSURANCE  DEPARTMENT:  CORPORATIONS 


SECRETARY  OF  STATE: 


Receiver  of  dissolved  insurance 
corporation  does  not  have  auth- 
ority to  sell  the  charter  of 
the  corporation  and  no  rights 
could  be  acquired  by  such  a sale. 


September  1 , 1934 


Honorable  R.  E.  O’Malley 
Superintendent  Insurance  Department 
Jefferson  City 
Missouri 


Dear  Sin 


(Tiled 


Re i Sedalla  Life  Insurance  Company 
now  claimed  Guaranty  Fund  Life  and 
Casualty  Insurance  Company, 


This  Department  acknowledges  receipt  of  your 
letter  dated  August  29,  1934  as  follows: 

"Re:  Dedal ia  Life  Insurance  Company 

now,  Guaranty  Fund  Life  and 
Casualty  Insurance  Company, 

You  will  find  enclosed  copies  of  the  pe- 
tition and  decree  in  the  case  of  Joseph  B. 
Thompson,  Superintendent  vs.  Sedalla  Life 
Insurance  Company,  and  also  a oopy  of  a 
motion  to  set  aside  order  of  dissolution 
and  an  order  In  that  connection,  and  an 
order  modifying  the  original  decree  and 
authorising  the  sale  of  the  charter. 

You  will  note  that  this  receivership  pro- 
ceeding was  lodged  in  the  Clroult  Court 
of  Pettis  County,  Missouri. 

The  records  of  this  Department  show  that 
prior  to  the  7th  day  of  April,  1932,  the 
Sedalla  Life  Insurance  Company,  a Corpo- 
ration, was  chartered  by  the  Secretary 
of  State  of  the  State  of  Missouri  as  a 
stipulated  premium  company,  organised 
under  the  terms  of  Article  4,  Chapter  37, 
R.S.io.  1 29.  At  that  time  this  company 
was  licensed  by  this  Department  to  issue 
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lnsurance  contracts  upon  the  stipulated 
premium  plan. 

Our  records  further  show  that  sons  time 
prior  to  April  7,  1932  the  petition  at- 
tached hereto  was  filed  In  the  Clroult 
Court  ol  fettle  County,  Missouri,  In 
which  the  dissolution  of  the  Sedalla  Life 
Insurance  Conpany  was  asked.  The  copy 
of  that  decree  attached  hereto  shows  that 
on  the  7th  day  of  April,  1932  that  the 
said  company  was  dissolved  as  of  that  date. 
The  attached  application  and  order  also 
show  that  on  or  about  the  26th  day  of 
September,  1932  the  Circuit  Court  of  Pettis 
County  attempted  to  modify  its  decree  of 
April  7,  1932  and  to  reinstate  the  oharter. 
lhe  records  of  the  Department  show  that  on 
or  about  this  time  this  oharter  was  sold  to 
D.  Sharpe  of  Aansas  City,  Missouri  and  on 
March  1,  1953  the  charter  was  amended  In 
the  of floe  of  the  Secretary  of  State  to 
change  the  name  of  the  company  to  the 
Ouaranty  -fund  Life  and  Casualty  Insurance 
Company  and  the  location  of  the  home  office 
from  Sedalla,  Missouri  to  Aansas  City, Mis- 
souri} that  as  of  -arch  1,  1935  this  amended 
charter  was  reinstated  by  the  Secretary  of 
state  and  has  been  since  that  time,  and 
still  Is,  operating  under  this  reinstatement. 

Under  the  statutes  of  Missouri  relating  to 
Insurance  companies  the  Circuit  Court  has 
the  power  to  dissolve  an  Insurance  corpora- 
tion and  annul  its  charter. 

We  would  like  to  have  your  opinion  as  to 
whether  or  not  the  Circuit  Court  of  Pettis 
County,  Missouri  had  the  power  to  reinstate 
the  charter  and  to  modify  Its  former  deoree 
to  that  extent.  It  so  happens  that  all  of 
the  assets  of  the  company  were  completely 
liquidated  and  after  such  liquidation  the 
receiver  was  discharged. 

Wc  are  giving  you  this  Information  also  for 
the  purpose  of  pemlttlng  you  to  take  any 
steps  In  regard  to  this  charter  that  you 
might  care  to,  if  you  should  find  that  the 
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Circuit  Court  exceeded  Its  power  1M 
attempting  to  reinstate  the  charter. " 


1. 


iron  the  lnclosures  attached  to  your  letter  It  ap- 
pears that  the  then  Superintendent  of  Insurance,  Joseph  d. 
Thompson,  prayed  In  the  petition  Tiled  In  the  Circuit  Court 
of  Pettis  County,  Missouri  against  the  Seda 11 a Life  Insurance 
Company,  for  a permanent  Injunction  against  the  company  from 
further  transacting  Its  business}  for  a decree  dissolving  the 
defendant  company,  and  for  the  appointment  of  a temporary  agent 
to  take  charge  of  the  company. 

The  draft  of  the  decree  attaehed  to  your  letter  con- 
talns  the  following! 

"WiikRKFQRK , the  court  renders  and  entara 
Its  Judgment  herein  dissolving  defendant 
company  and  cancelling  and  making  void 
all  of  defendant* a policy  obligati one, If 
any,  outetandlng  and  In  force  as  of  thla 
date.  n 


Thereafter,  on  the  26th  day  of  September,  1932,  on 
motion  filed  by  Thompson,  Superintendent,  the  Clreult  Court  of 
Pettis  County  attempted  to  modify  Its  original  decree  of  dis- 
solution end  among  other  things  made  an  order  ee  follows! 

"It  Is  accordingly  ordered , adjudged  and 
decreed  that  the  parts  of  the  decree  here- 
tofore on  the  7th  day  of  April ,1932, entered 
whloh  may  be  construed  to  annul  or  dissolve 
the  charter  of  Sedalla  Life  Insurance  Com- 
pany ba  and  the  aame  hereby  la  modified  and 
net  aside  end  that  said  charter  be  and  the 
same  hereby  Is  adjudged  end  de oread  to  be 
alive  end  an  existing  asset  and  subject  to 
sale. 

It  le  further  ordered,  adjudged  end  decreed 
that  the  reoelver  be  and  he  hereby  Is  au- 
thorised to  sell  name  at  private  sale  to 
D.Sharpe  far  the  prloe  and  sum  of  two  hun- 
dred dollars  cash.” 
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The  petition  referred  to  alleges  that  the  Sedalla 
Life  Insurance  Company  was  a corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  £tate  of  Missouri. 
The  decree  of  the  court  so  found,  so  that  «e  necessarily 
assume  that  a charter  was  Issued  to  the  defendant  corporation 
by  the  Secretary  of  State  of  the  State  of  Missouri. 

A 'charter'  is  defined  In  Ryan  v.  Kitt  (Tex.Clv.A.) 
173  S.  w.  962,  959,  as  follows: 

" 'A  charter'  Is  the  authority  by  virtue 
of  which  an  organized  body  note. 


As  to  the  effect  of  the  dissolution  by  a decree  of 
court  on  a corporation.  In  Tark  Co.  v.  Gibson  868  Mo.  394,403, 
the  Supreme  Court  of  this  state  saldt 

"In  the  case  of  Crossaan  v.  Vivlenda 
Mater  Co. ,160  Cal.lkC.580,  it  was  held: 

'It  Is  settled  beyond  question  that, ex- 
cept as  otherwise  provided  by  statute, 
the  effect  of  the  dissolution  of  a 
corporation  Is  to  terminate  lta  exist- 
ence as  a legal  entity,  and  render  it 
incapable  of  suing  or  being  sued  as  a 
corporate  body  or  In  Its  corporate  name. 

It  Is  dead,  and  can  no  Tore  be  proceeded 
against  as  an  existing  corporation  than 
could  a natural  person  after  his  death. 

There  Is  no  one  who  can  appear  or  act 
for  It,  and  all  actions  pending  against 
It  are  abated,  and  any  judgment  attempted 
to  be  given  against  It  Is  void.  As  to  tills , 
all  the  taxt-wrltere  agree,  and  their  state- 
ment Is  supported  by  an  overwhelming  weigh) 
of  author! ty . ' " 


3. 


It  appears  from  the  inclosures  In  this  case  that, 
acting  under  the  pretended  sale  of  the  pretended  charter  of 
the  Sedalla  Life  Insurance  Company,  the  alleged  charter  was 
purported  to  be  amended  In  the  office  of  the  Secretary  of 
State  to  change  the  name  of  the  company  from  Sedalla  Life 
Insurance  Company  to  Guaranty  :und  Life  and  Casualty  Insur- 
ance Company,  and  the  location  of  the  homo  office  from  Sedalla 
to  Kansas  City, Missouri.  Doubtless  this  was  done  without 
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knowledge  on  the  part  of  the  office  of  the  Secretary  of  State 
as  to  shat  had  previously  transpired  as  to  the  ‘edalla  Life 
Insurance  Company.  ilie  laws  of  this  state  provide  for  the 
organisation  of  corporations  and  for  the  payment  of  certain 
fees  on  account  thereof,  and  the  maintenance  of  certain  de- 
posits when  certain  Insurance  companies  are  Incorporated. 

The  evident  purpose  of  the  manner  of  the  handling  of  the  pur- 
ported charter  of  the  defunct  Sedalla  Life  Insurance  Company, 
was  to  defraud  the  state  of  Its  legitimate  fees  and  Income 
which  It  would  have  derived  from  a proper  organization  of  the 
Guaranty  Fund  Life  and  Casualty  Insurance  Company,  and  to 
evade  the  requirements  of  the  Insurance  laws  with  reference  to 
the  maintenance  of  deposits  for  the  protection  of  policyholders. 
When  the  Circuit  Court  of  Pettis  County  dissolved  the  Sedalla 
Life  Insurance  Company  as  a corporation,  according  to  the  deci- 
sion of  the  iupresw  Court  of  this  state  above  quoted  the  corpo- 
ration lost  Its  Identity  and  the  existence  theretofore  given  It 
by  Its  charter,  and  neoeasarlly  the  evidence  and  source  of  Its 
former  Incorporation  vent  with  It. 

To  approve  the  record  made  In  this  case  would  be  to 
give  sanction  to  a patent  fraud  on  the  State  of  Missouri. 


COICLOSIOI. 


We  are  of  the  opinion  that  the  pretended  sale  of  the 
pretended  charter  of  the  Sedalla  Life  Insurance  Company  was  a 
nullity,  and  that  the  pretended  Guaranty  Fund  Life  and  Casualty 
Insurance  Coszpany  does  not  have  legal  existence  as  a corporation 
under  the  laws  of  this  state. 


Very  truly  yours. 


OILdERT  LAMti 

Assistant  Attorney  General. 


APPROVED* 


h0¥  HellTYXTCZ 

Attorney  General. 
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DENTISTS  - Without  authority  to  write  pre- 

INTOXICATING  LIQUORS  scriptions  for  intoxicating  liquors. 


4 


■i* 

September 


7, 


1934 


Honorable  John  S*  Owen 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


Dear  Sir* 


We  have  your  request  for  an  opinion  upon 
the  following  matter! 

"Can  a dentist  in  your  opinion 
prescribe  for  medicinal  purposes 
intoxicating  liquor*" 


We  call  your  attention  to  Chapter  106  R*  S« 
Mo*  1929  regulating  the  practice  of  dentistry  in  this 
state*  The  only  statute  therein  we  find  dealing  with 
the  right  of  a dentist  to  issue  a prescription  is  in 
the  form  of  an  authorization  that  druggists  may  fill 
such  prescription*  Section  13579  is  as  follows! 

"Legally  licensed  druggists  of 
this  state  may  fill  prescriptions 
of  legally  licensed  dentists  of 
this  state  for  any  drug  necessary 
in  the  practice  of  dentistry*" 


It  will  thus  be  noted  that  under  the  State 
Dental  Act  the  authority  of  druggists  to  fill  pre- 
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scrip tiona  of  dentists  is  confined  to  drugs* 

The  1933  Legislature,  in  dealing  with  intoxica- 
ting liquors.  Laws  1933,  p*  277,  Section  4486,  provided* 

"It  shall  be  lawful  for  any  registered 
pharmacist  engaged  in  die  retail  drug 
business  or  onployed  as  a pharmacist 
in  any  retail  drug  store  in  this  state 
to  fill  any  prescription  of  any  repu- 
table physician  licensed  to  practice 
medicine  and  surgery  in  this  state, 
prescribing  for  the  person  named  in 
such  prescription  any  distilled, 
spirltous,  vinous,  fermented  or  other 
alcoholic  liquor*" 


It  will  be  noted  in  the  above  section  that  the 
prescriptions  for  intoxicating  liquora  are  to  be  Issued  by 
a physician  licensed  to  practice  medicine  and  surgery  in 
this  state*  e are  confronted  wiih  the  proposition  of 
whether  or  not  a dentist  is  suoh  a physician*  An  examina- 
tion of  Chapter  53,R*  S*  Mo*  1929  relating  to  medicine  and 
surgery,  will  reveal  that  dentists  are  not  therein  inclu- 
ded* 


The  Supreme  Court  of  Missouri  en  banc.  State 
ex  rel*  lickings r v*  Fisher  (1693),  119  Mo*  344,  had  be- 
fore it  for  construction  a statute  exempting  persons  from 
Jury  service,  among  which  exemptions  were: 

"a  practitioner  of  medicine  and  sur- 
gery in  any  of  their  departments*" 


The  contention  made  was  that  a dentist  was  a 
practitioner  of  medicine  and  surgery*  In  denying  such 
contention  and  in  holding  that  a dentist  then  was  subjeot 
to  Jury  service,  the  court  said:  l*c*  353, 
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■Relator  evidently  feels  unsteady  on 
his  logical  legs  If  hla  sole  reliance 
Is  to  be  on  the  statutory  exertions 
heretofore  noted,  and  so  he  resorts  to 
the  lexicographers,  and  quotes  from 
the  Century  Dictionary,  where  •Dentist1 
Is  thus  defined:  'One  whose  profession 
it  is  to  clean  and  extract  teeth,  re- 
pair them  when  diseased,  and  replace 
them  when  necessary  by  artlolflal  ones; 
one  who  practices  dental  surgery  and 
mechanical  dentistry;  a dental  surgeon* • 

If  relator  had  delved  more  deeply  Into 
the  science  of  definitions,  and  had 
turned  another  page  of  the  same  work, 
he  would  have  found  'Chiropodist*  One 
who  treats  diseases  or  malformations 
of  the  hands  or  feet]  especially  a 
surgeon  for  the  feet,  hands  and  nails; 
a cutter  or  extractor  of  corns  and 
callosities;  a corn  dootor*'  So  that 
If  relator  Is  exempt  from  Jury  duty  be- 
cause, as  he  says,  he  'treats  profes- 
sionally diseases  of  the  oral  cavity, ' 
so,  also.  Is  his  less  pretentious  pro- 
fessional brother,  who,  with  equal 
scientific  skill,  treats  diseases  or 
malformations  of  the  hands  or  feet,  and 
who  la  content  to  be  dubbed  'corn  doctor*' 
Certainly  the  argument  and  the  defini- 
tion which  would  support  the  exemption 
of  the  dentist  as  a 'practitioner  of 
medicine  and  surgery, ' would  also  equally 
support  that  of  his  cognate  scientist, 
albeit  of  humbler  professional  preten- 
sions* 

The  disposition  of  persons  to  magnify 
and  exalt  their  callings  or  occupations 
has  become  wonderfully  prevalent  In  these 
latter  days*  He  who  shoves  a Jaekplane 
and  wields  a saw  Is  no  longer  a 'carpenter,' 
but  an  'architect  and  builder; ' the  sol- 
icitor of  orders  from  our  retail  merchants 
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la  no  longer  a 'drummer,*  but  a 
* commercial  traveler j • and  the  lo- 
quacious Individual  who  scrapes  your 
chin  is  no  longer  a * barber*,  but  a 
•tonaorial  artist.*  " 


The  above  interpretation  of  the  Jury  statute 
was  followed  in  construing  a similar  statute  in  Michigan, 
People  v.  DeFrance  (Mich.  1895)  22  L.R.A.  159. 

'Ihe  special  session  of  the  Legislature,  Laws 
Mo.  Special  Session  1953-54,  p.  79,  Sec.  4,  attempted  to 
go  into  this  matter  further,  and,  among  other  things, 
provided: 


"^«>provided  further,  that  nothing 
in  this  act  shall  be  construed  as 
limiting  the  right  of  a physician 
to  prescribe  intoxicating  liquor  in 
accordance  with  his  professional 
Judgment  for  any  patient  at  any  time, 
or  prevent  a druggist  from  selling 
intoxicating  liquor  to  a person  on 
prescription  from  a regularly  licensed 
physician  as  above  provided.* 


From  the  above  utterance,  last  and  point  of 
time  of  the  Legislature,  the  authority  to  issue  pre- 
scriptions for  intoxicating  liquor  is  limited  to  the 
general  class  known  as  "physic ians".  This  identical 
question  was  raised  in  State  v.  MoMJnn,  24  S.  £.  525 
wherein  the  laws  of  North  Carolina,  provided  e separate 
governing  act  for  dentists  and  a separate  governing  act 
for  physicians  and  surgeons  such  as  we  have  in  this 
state  at  this  time.  In  holding  that  a dentist  la  not 
a physician  authorised  to  issue  prescriptions  for  in- 
toxicating liquor,  the  Supreme  Court  of  North  Carolina, 
l.C.  524,  said: 

"If  dentists  come  within  the  term 
'physician, * as  used  in  Code,  Sec. 
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1117,  * toothache*  would  become  mope 
alarmingly  prevalent  than  * snake  bite*; 
and  that  It  would,  with  usage,  become 
more  dangerous.  Is  evident  from  the 
fact  that  the  very  first  dental  sur- 
geon' a prescription  for  toothaoho, 
coming  before  us.  Is  for  * one  pint  of 
whiskey**  The  slse  of  the  tooth  Is 
not  given,  nor  whether  It  was  a molar. 
Incisor,  eye  tooth,  or  wisdom  tooth; 
and  yet  there  are  32  teeth  In  a full  set, 
each  of  idilch  might  ache  on  Sunday* 

The  duties  of  a dentist  are  limited 
to  the  'manual  or  mechanical  opera- 
tions* on  the  teeth*  Whenever  the  rise 
of  liquor  Is  necessary.  It  being  a 
remedy  to  act  on  the  body,  and  only 
Indirectly  In  any  case  for  the  teeth, 
within  the  purview  of  the  statute,  it 
must  be  prescribed  by  a ’physic lan*, 
to  authorize  a anle  on  Sunday*" 


It  la,  therefore,  the  opinion  of  this  office  that 
a dentist  Is  not  authorized  to  write  prescriptions  for  In- 
toxicating liquors* 


Respectfully  submitted. 


FRANKLIN  K*  REAGAN 

Assistant  Attorney  General 


APPROVED: 


mm  'tfcYimibk  " 

Attorney  General 
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TOWNSHIP  ROAD  BOND  FUNDS 


Monies  in  Hands  of  township 
trustee  for  use  in  paying 
principal  and  interest  on 
road  bonds  cannot  be  invested 
but  must  be  placed  by  trustee 
in  bank  on  order  of  township 
board  of  director** 


. / 


<D 


September  8th,  1934. 


Mr.  John  B.  Owen, 

Prosecuting  Attorney,  Henry  County, 
Clinton,  Missouri. 

Dear  Sir:- 


FILED 


/ 


W#  have  your  letter  of  July  5,  1934,  in  which  was 
contained  a request  for  an  opinion  as  follows: 

"We  have  a situation  in  this  county  where  a 
township  has  voted  bonds  for  road  purposes.  All 
bonds  have  been  paid  as  they  became  due.  The  tom- 
shlp  now  has  monies  on  hands  with  which  additional 
bond 8 could  be  retired  but  the  holders  refuse  to 
release  unless  paid  a premium  as  their  bonds  are  not 
yet  subject  to  recall.  The  township  does  not  want  the 
money  on  hand  in  bank  and  are  desirous  of  Investing 
same  pending  time  when  the  bonds  are  due.  Can  they 
do  this  and  if  so  does  the  law  provide  for  any  special 
form  of  investment  in  such  oases.  They  desire  to  put 
them  in  Government  bands  but  I am  unable  to  find  any 
authorization  for  such  investment  under  Township 
Organization.  Your  opinion  in  the  matter  will  be 
appreciated." 


We  assume  that  the  bonds  referred  to  in  your  letter 
are  those  provided  for  in  sections  7960,  7961,  7962,  7963  and  7964, 
Revised  Statutes  of  Missouri,  1929,  and  that  the  monies  referred  to 
are  monies  collected  under  the  tax  levied  in  accordance  with  section 
7961  for  the  purpose  of  paying  the  principal  and  interest  of  such 
bonds  as  provided  therein. 

A oareful  search  of  the  statutes  has  failed  to  reveal 
any  provision  authorizing  the  investment  of  such  funds  pending  their 
payment  on  principal  and  interest  of  the  bonds. 

Article  X,  section  20,  of  the  Constitution  of  Missouri 
provides  as  follows: 
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"The  moneys  arising  from  any  loan,  debt  or 
liability,  oontraoteA  by  the  State,  or  any  county, 
oity,  town  or  other  municipal  corporation,  shall  be 
applied  to  the  purposes  for  rtiloh  they  were  obtained, 
or  to  the  repayment  of  such  debt  or  liability,  and 
not  otherwise, " 


Investment  of  such  funds  might  not  militate  against  the 
above  provision  but  the  natter  is  problematical.  The  chief  difficulty 
is  the  t there  is  no  statutory  or  constitutional  provision  authorizing 
the  Investment  of  these  funds,  whereas,  for  lnstanoe,  in  the  case  of 
township  school  funds  such  is  specifically  provided  (Ssotions  9250, 
9251,  R.  S.  ho.  1929).  There  being  no  specific  provision  for  the 
handling  of  suoh  funds,  they  must  be  handled  in  the  ordinary  way  as 
provided  by  statute. 

Section  12291 , Revised  Statutes  of  Klssourl,  1929,  pro- 
vides as  follows: 

"Sec.  12291.  MONEY  TO  BE  PAID  OUT  ONLY  ON  ORDER 
Of  TOWNSHIP  BOARD— SCHOOL  DISTRICTS  NOT  AffECTED.— The 

township  trustee  and  ex  officio  treasurer  shall  not  pay 
out  any  moneys  belonging  to  the  towndhlp  for  any  purpose 
whatever,  except  upon  the  order  of  the  township  board  of 
directors,  signed  by  the  chairman  of  said  board  and 
attested  by  the  township  clerk:  Provided,  that  nothing 

In  this  chapter  shall  be  so  construed  as  to  change  or 
interfere  with  any  school  district,  the  boundary  llnee 
of  which  are  different  from  that  of  the  municipal  town- 
ship as  organized  under  the  provisions  of  this  ohapter, 
nor  with  the  payment  of  any  sohool  moneys  upon  proper 
vouchers.  He  shall  reoeive  from  the  township  collector 
and  the  county  collector  or  treasurer  all  road  and  bridge 
eul  ether  taxes  due  the  township  when  collected  by  such 
offloers,  and  shall  receipt  for  the  same,  and  shall 
account  therefor  in  like  manner  as  for  other  moneys  in 
his  hands  belonging  to  the  township." 

Section  12184,  Revised  Statutes  of  Missouri,  1929,  pro- 
vides as  follows: 

"Sec.  12184.  D2P0S1TARY  Of  COUNTY  xUNDS.—HOW 
SELECTED.— It  shall  be  the  duty  of  the  county  oourt 
of  each  county  In  this  state,  at  the  May  term  thereof, 

In  the  year  1900,  and  every  two  years  thereafter,  to 
reoeive  proposals  from  banking  corporations,  associa- 
tions or  Individual  bankers  In  suoh  county  as  may 
desire  to  be  selected  as  the  depositaries  of  the  funds 
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of  8a id  oounty.  J>or  the  purpose  of  letting  such  funds, 
such  county  court  shall,  by  order  of  reoord,  divide  eald 
funds  Into  not  less  than  two  nor  more  than  ten  equal 
parts,  and  the  bids  herein  provided  for  may  be  for  one 
or  more  of  suoh  parts*  Notice  that  such  bids  will  be 
reoelited,  shall  be  published  by  the  clerk  of  said  court 
twenty  days  before  the  commencement  of  said  tern  in  some 
newspaper  published  in  said  oounty,  and  If  no  newspaper 
be  published  therein,  then  such  notice  shall  be  published 
at  the  door  of  the  courthouse  of  said  county:  Provided, 
that  In  counties  operating  under  the  township  organization 
law  of  this  state,  township  boards  shall  ezerelse  the  same 
powers  and  privileges  with  referenoe  to  township  funds  as 
are  herein  conferred  upon  county  courts  wl  th  r eferenoe  to 
oounty  funds  at  the  same  time  and  manner,  except  that 
township  funds  shell  not  be  divided,  but  let  as  an  entirety; 
provided,  also,  that  In  all  oases  of  the  letting  of  township 
funds,  three  notions,  posted  In  three  public  pl&oee  by  the 
township  olerk,  will  be  a sufficient  notion  of  such  letting* 
(R.S.  1919,  Sec.  9582)." 


Under  the  above  two  seotlons  the  funds  in  question 
should,  upon  the  order  of  the  township  board  of  directors,  be 
placed  in  the  designated  bank  by  the  township  trustee.  .Ve  have 
no  ohoioe  but  to  so  hold. 

Ye  ry  truly  yours , 


CMHjr-kB 


CHARLES  k.  hOW.LL,  Jr. 
Assistant  Attorney-General. 


APPROVED: 


Attorney-General. 


OFFICERS:  Section  3945,  R.  S.  M0.  1929,  makes  misconduct 

:IR0UIT  CLERK :-or  abuse  of  authority  in  office  a misdemeanor; 

- Section  11681,  R.  S.  Mo.  1929,  makes  a wilfull 

act  contrary  to  duties  a misdemeanor;  whether  or 
/not  Clerk  wrongfully  issuing  subpoenas  is  guilty 
under  either  section  depends  upon  full  develop- 
ment of  facts. 


September  12,  1934. 

Mr.  John  B.  Owen, 

Prosecuting  Attorney, 

Clinton,  Missouri. 

Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter 

in  which  you  inquire  as  foil  owe: 

"We  hare  a grand  jury  called  in  this 
county  for  the  middle  of  September. 

The  order  was  made  and  turned  over  to 
the  sheriff  two  days  before  the  Aug- 
ust 7th  primary.  The  Circuit  Judge 
warote  all  Judges  of  election  and  cau- 
tioned them  to  be  on  the  alert  and  be 
prepared  to  get  information  if  possible, 
to  present  before  said  body  of  any 
election  irregularities  that  might 
come  to  their  attention.  This  was 
a few  days  prior  to  said  primary.  On 
the  night  before  the  primary  the  Cir- 
cuit Clerk  issued  some  60  subpoenas 
for  all  judges  and  many  of  the  election 
workers  in  the  City  of  Clinton  to  appear 
before  the  grand  jury  which  the  Sheriff 
had  not  even  selected  or  summoned.  Said 
subpoenas  were  issued  under  the  signature 
of  said  clerk  and  his  official  real  and 
had  the  general  effect  of  checking  all 
activities  of  workers  at  the  polls  on 
primary  day  so  subpoenaed.  Subpoenas 
were  not  ordered  issued  by  Circuit 
Judge  but  solely  on  the  Circuit  Clerk's 
initiative  and  to  aid  in  his  own  poli- 
tical ends.  Is  there,  in  your  opinion, 
any  liability,  civil  or  criminal,  on  the 
part  of  the  clerk  for  such  act?  Also 
is  the  Sheriff  entitled  to  fees  on  these 
subpoenas  served  which  were  issued  with- 
out authority  or  order? 

"There  is  considerable  feeling  over  the 
transaction  in  the  county  and  the  matter 
is  bound  to  be  called  to  the  attention 
of  the  grand  jury.  Will  you  therefore 
kindly  advance  this  request  on  your  file 
and  give  me  an  early  opinion." 


September  13,  1934. 
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You  inquire  what  civil  or  criminal  liability 
arises  where  the  Circuit  Clerk,  of  his  own  motion,  and 
without  being  requested  by  any  proper  officer,  issues 
subpoenas  for  witnesses  to  appear  before  a grand  jury 
before  the  grand  jury  is  even  subpoenaed,  called  or 
impaneled.  In  attesting  to  solve  your  problem  we  shall 
first  call  your  attention  to  the  sections  which  involve 
the  issuing  of  subpoenas  by  the  Circuit  Clerk. 

Section  3525,  R.  S.  Mo.  1929,  provides  as 

follows: 


"Whenever  thereto  required  by  any  grand 
jury,  or  the  foreman  thereof,  or  by  the 
rroeecuting  attorney,  the  clerk  of  the 
court  in  which  such  jury  is  impaneled 
shall  issue  subpoenas  and  other  process 
to  bring  witnesses  to  testify  before 
such  grand  jury:  Provided,  that  after 
the  finding  and  returning  of  any  indict- 
ment by  said  grand  jury,  such  foreman, 
prosecuting  attorney,  or  jury,  3hall 
not  have  the  right  to  cause  any  eubnoena 
or  other  process  to  be  issued  for  any 
person  who  is  known  or  believed  by  such 
foreman,  prosecuting  attorney  or  jury 
to  be  a witness  in  behalf  of  the  person 
or  persons  so  indicted,  or  who  has  been 
subpoenaed  as  a witness  in  behalf  of 
such  person  or  persons,  or  whom  such 
foreman,  prosecuting  attorney  or  jury 
way  have  reason  to  believe  will  be 
summoned  as  a witness  in  behalf  of 
such  person  or  persons,  in  regard 
to  the  matter  or  matters  charged 
against  said  person  or  persons  in  such 
indictment,  except  upon  the  written 
order  of  the  judge  of  the  court  into 
which  such  indictment  is  returned." 

Section  3545,  R.  3.  So.  1929,  provides  as 

follows: 


"It  shall  be  the  duty  of  the  circuit 
clerk,  or  clerk  of  any  court  having 
criminal  jurisdiction,  to  issue  sub- 
poena* in  vacation  for  witnesses  to 
be  and  an  ear  before  the  grand  jury 
at  the  ensuing  term  of  the  circuit 
court  thereafter,  at  the  instance 
of  the  psosecuting  attorney,  whenever 
it  shall  ’oe  shown  that  such  witnesses 
are  about  to  absent  themselves  to  avoid 
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being  subpoenaed  before  the  grand  jury 
in  terra  time." 

It  appears  thst  under  Section  3525  the  Clerk 
of  the  Court  in  which  the  grand  jury  is  impaneled  shall 
issue  subpoenas  and  other  process  to  bring  witnesses 
to  testify  before  such  grand  jury  whenever  required  by 
any  grand  jury,  or  the  foreman  ther eof . or  bv  the  prose- 
cuting attorney.  Under  Section  3545,  it  is  the  duty 
of  the  Clerk  to  issue  subnoenas  in  vacation  to  witness- 
es to  appear  before  the  grand  jury  at  the  instance  of 
t \e  prosecuting  attorney  whenever  it  is  shown  that 
such  witnesses  are  about  to  absent  themselves  in  order 
to  avoid  being  subpoenaed.  "e  have  diligently  searched 
the  Statutes  and  have  been  unable  to  find  any  section 
in  the  Statutes  which  authorizes  the  Circuit  Clerk 
to  issue  subpoenas  or  other  process  to  witnesses  to 
appear  before  a grand  jury,  unless  directed  to  by  the 
Judge,  the  grand  jury,  the  foreman  of  the  grand  jury, 
or  by  the  prosecuting  attorney.  You  state  in  your 
letter  that  no  officer  authorized  by  law  directed  the 
Circuit  Clerk  to  issue  the  subpoenas  which  he  did 
is  ue , but  that  such  subpoenas  were  issued  without 
authority  by  the  Circuit  Clerk  and  for  the  purpose  of 
furthering  his  own  political  ambitions,  Y©  must  con- 
clude, therefore,  that  the  Circuit  Clerk  was  not 
authorized  to  issue  the  subpoenas  in  cuestion.  There 
is  no  Statute  that  we  know  of  which  would  authorize 
him  to  issue  subnoenas  under  the  circumstances,  and 
wnen  he  issued  subpoenas  without  any  authority  of  law, 
then  it  appears  to  us  that  he  has  committed  an  illegal 
act. 

Section  11681,  R.  S.  Mo.  1929,  provides  as 

follows: 

"If  any  clerk  shall  knowingly  a*d  will- 
fully do  any  act  contrary  to  the  duties 
of  his  office,  or  shall  nowingly  and 
willfully  fail  to  perform  any  act  or 
duty  required  of  him  by  law,  he  shall 
be  deemed  guilty  of  a misdemeanor  in 
of  fice. " 

Under  the  foregoing  section  it  is  provided 
that;  "If  any  clerk  shall  knowingly  and  willfully  do 
any  act  contrary  to  the  duties  of  his  office,  he  shall 
be  deemed  guilty  of  a misdemeanor  in  office.1’  Upon  the 
facts  stated  in  your  letter  it  was  certainly  not  the 
duty  of  the  Circuit  Clerk  to  issue  the  subpoenas  in 
the  manner  in  which  he  did.  As  a matter  of  fact,  the 
issuing  of  those  subnoenas  were  not  autrsorized  by  law 
beoause  he  was  not  directed  to  issue  them  by  an  officer 
v ich  the  law  empowers  to  direct  the  issuance  of  sub- 
poenas, Although  -re  have  not  been  able  to  find  any 
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decision  which  directly  holds  toat  a ministerial  officer 
who  does  the  acts  which  were  committed  by  the  Circuit  Clerk 
is  a misdemeanor,  yet  the  plain  terms  of  the  Statute  makes 
it  a ?nisderaeanor  in  office  when  the  Circuit  Clerk  com  its 
any  act  contrary  to  the  duties  of  his  office.  The  duties 
of  his  office  are  set  out  by  Statute  and  among  other  duties 
it  is  his  duty,  when  directed  by  the  oroper  official,  to 
issue  the  subpoenas  in  question.  If  he  issues  subooenas 
for  witnesses  to  aopear  before  the  grand  jury  when  not 
directed  by  the  officers  specified  in  the  Statute,  then 
it  appears  to  us  that  he  has  committed  an  act  contrary 
to  the  duties  of  his  office,  within  the  meaning  of  the 
above  Statute.  Under  Section  11682,  R.  S.  !%.  1939, 
and  the  following  sections,  which  we  shall  not  quote 
because  they  are  merely  incidental  to  your  inquiry,  the 
method  of  trying  a Circuit  Clerk  for  a misdemeanor  in 
office  is  fully  set  out.  Section  11687,  R.  8.  Mo.  1929, 
provides  as  follows: 

"If  any  clerk  against  whom  charges 
shall  be  exhibited  as  aforesaid  shall 
be  found  guilty  thereof,  he  shall  be 
removed  from  his  offioe,  and  be  fined 
at  the  discretion  of  the  court  in  any 
sum  not  exceeding  one  thousand  dollars 
to  the  use  of  the  county  of  which  he 
was  clerk.;  or,  if  a clerk  of  the  su- 
preme court,  for  the  use  of  the  state; 
and  he  shall  nay  all  the  costs  of  the 
proceedings. " 

Under  the  foregoing  section,  if  the  clerk  h^s 
been  found  guilty  of  a misdemeanor  in  office,  it  provides 
for  his  removal  and  that  he  may  be  fined  at  the  discretion 
of  the  court  in  any  sum  not  exceeding  one  thousand  dollars, 
to  the  use  of  the  county.  It  would  a on  ear , therefore, 
that  if  the  court  should  find  him  guilty  of  a misdemeanor 
in  office  he  would  have  a right  to  fine  him.  If,  however, 
the  cour.^ifinds  him  not  guilty  of  a misdemeanor  in  office 
he  would  be  subject  to  a fine  under  the  foregoing  section. 

Under  Article  3 of  Chapter  30,  R.°>.  Mo.  1929, 
which  deals  with  the  offenses  of  persons  in  office,  we 
find  the  following  sections.  Section  3945,  provides  as 
f allows: 


"Every  person  exercising  or  holding 
any  office  of  public  trust  who  shall 
be  guilty  of  willful  and  malicious 
oppression,  partiality,  misconduct 
or  abuse  of  authority  in  his  official 
capacity  or  under  color  of  his  office, 
shall,  on  conviction,  be  deemed  guilty 
of  a misdemeanor." 


-5- 


3eptember  13,  1934. 


M r.  John  B.  Owen, 


Section  3947,  R.  S.  Mo.  1939,  provides  ns 

follows: 


"Every  person  who  shall  be  convicted 
of  any  of  the  offenses  mentioned  in 
the  preceding  sections  of  this  article 
shall  be  forever  disqualified  from 
holding  any  office  of  honor,  trust  or 
profit  under  the  Constitution  and  lows 
of  this  state,  and  from  voting  at  any 
election;  and  every  officer  who  shall 
be  convicted  of  any  official  misdemean- 
or or  misconduct  in  office,  or  of  any 
offense  which  is  by  this  or  any  other 
statute  ounishable  by  disqual if icntion 
to  hold  office,  shall,  in  addition  to 
the  other  punishment  prescribed  for 
such  offenses,  forfeit  his  office." 

Under  Section  3945  above  a person  who  is 
guilty  of  willful  and  malicious  opnression,  partiality,  mis- 
conduct or  abuse  of  authority  or  under  color  of  his  office, 
is  guilty  of  a misdemeanor. 

Seotion  3947  provides  that  if  he  is  convicted 
under  the  above  section  he  shall  be  disqualified  from 
holding  any  office  under  the  Constitution  and  lows  of 
t is  State  and  from  voting,  and  shall  forfeit  his  office. 

In  State  v.  Cardner , 3 l*o.  33,  a Justice  of 
the  Peace  was  prosecuted  for  a misdemeanor  in  office  for 
illegally  issuing  a summons  against  the  defendant.  The 
noint  raised  in  that  case  was  whether  or  not  the  indict- 
ment was  sufficient,  the  Indictment  did  not  include  the 
word  "corruptly."  The  court  cays: 

"And  the  circuit  attorney  insists  that 
it  being  clearly  a void  summons,  is  a 
misdemeanor;  and  it  having  been  alleged 
to  be  willful,  the  statute  is  satisfied 
and  the  indictment  good.  I am  of  a con- 
trary opinion.  In  this  case  two  things 
are  required.  First.  That  the  indict- 
ment should  show  such  facts  ns  would 
am  Mint  to  a misdemeanor  indenendent  of 
the  word  willful,  and  to  make  this  out 
the  indictment  should  charge  the  ect  to 
have  been  done  knowingly  and  corruptly; 
and  secondly,  that  the  fact  should  be 
alleged  to  be  willful." 

In  that  case  the  Court  held  that  the  indictment 

▼as  bad* 
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officer  was  prosecuted  for  neglect  of  duty  in  failing  to 
prevent  interference  with  voters  at  an  election.  The 
case  was  reversed  because  the  indictment  was  held  to 
be  defective  in  that  it  did  not  contain  the  word 
"corruptly."  The  Court,  in  discussing  trie  matter,  says: 


"The  rule  that  a corrupt  motive  must 
be  alleged  and  proved,  applies  where 
the  misconduct  related  to  judicial  or 
nuasi-judicial  duty.  In  cases  where  the 
rule  was  apolied,  the  reasoning  of  the 
opinions  and  the  authorities  cited, 
show  it  pertains  only  to  acts  which, 
in  the  nature  of  things,  would  not  be 
criminal  unless  they  were  inspired  by 
a corrupt  intent;  and  this  was  the  view 
adopted  in  State  v.  Ragsdale.  That 
case  was  a prosecution  of  the  mayor  of 
a city  for  oppression  in  office  and 
was  founded  on  the  same  statute  invol- 
ved in  this  prosecution.  The  informa- 
tion accused  the  mayor  of  having  acted 
corruptly;  but  the  trial  court  refused 
to  charge  the  jury  that  they  must  find 
he  corruptly,  knowingly  and  willfully, 
was  guilty  of  oppression  in  office. 

The  court  struck  the  word  'corruptly' 
out  of  the  instruct  ions.  At  com  on 
law  Indictments  of  judicial  officers 
for  misconduct  in  the  performance  of 
duty  were  always  required  to  charge 
they  acted  corruptly.  The  ancient 
and  modern  precedents,  and  the  forms 
of  criminal  pleadings  given  by  approved 
text-writers , conform  to  that  rule.  On 
the  other  hand  indictments  for  official 
misconduct  in  the  performance  of  execu- 
tive and  ministerial  duties  usually  do 
not  contain  an  averment  that  the  mis- 
feasance was  corrupt;  and  many  convic- 
tions have  been  sustained  without  an 
averment  or  proof  of  that  kind,  though 
the  point  was  distinctly  made  that  it 
was  necessary.  (Citations  omitted). 

The  underlying  principle  of  the  dis- 
tinction ap  ears  to  be  that  when  the 
official  act  complained  of  is  of  doubt- 
ful legality,  and  the  official  enjoyed 
a discretion  in  the  performance  of  his 
duties,  he  cannot  be  convicted  of  acting 
wrongly  unless  he  acted  corruptly.  But 
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when  the  legality  of  the  act  is  palpable, 
then  willful  and  intentional  delinquency 
on  the  nart  of  an  official,  whether  it 
be  a non-feasance  or  a mis-f easance , is 
indictable  even  though  his  motive  was 
not  corrupt  in  the  sense  that  he  sought 
personal  profit." 

In  Burkharth  v.  Stephene  et  al.,  117  Mo.  Aon. 
425,  the  county  court  was  prosecuted  for  a misdemeanor  in 
office.  The  court,  in  discussing  the  word  "corruptly"  at 
page  435,  says: 


"In  the  use  of  the  words  'corruptly* 
and  'corruption'  we  do  not  mean  them 
to  be  understood  in  the  sense  of 
bribery  or  other  benefits  received 
by  the  county  judges.  Those  words, 
while  including  such  benefit  within 
their  meaning,  do  not  necessarily  mean 
that  the  officer  charged  with  doing 
an  act  corruptly  did  it  for  gain  to 
himself.  He  may  be  guilty,  though  no 
personal  advantage  is  thus  received 
from  the  aot.  Ir  he  does  an  official 
act  intentionally  and  knows  that  it  is 
a wrongful  and  unlawful  act,  he  does 
it  corruptly.  The  word,  or  words, 
have  been  held  necessary  to  a proper 
description  of  a charge  against  an 
officer  in  criminal  proceedings  for 
misconduct  in  office,  but  the  cases 
So  holding  disclose  that  neither 
bribery  nor  personal  gain  was  intend- 
ed to  be  charged.  3tete  v.  Gardner, 

2 Mo.  23;  3tate  v.  Hein,  50  Mo.  362; 

State  v.  Finger,  57  M o.  243." 

In  State  v.  Grassle,  74  Uo.  App.  313,  an  in- 
dictment was  returned  against  the  chairman  of  a Board  of 
Trustees,  alleging  a misdemeanor  in  office.  The  Court  at 
page  316  says: 


"The  word  'willful'  muet  be  restricted 
to  such  acts  as  are  done  with  an  un- 
lawful intent,  and  implies  tort,  wrong; 
it  implies  legal  malice, — that  is,  that 
the  aot  was  done  with  evil  intent,  or 
without  reasonable  grounds  to  believe 
that  the  act  was  lawful.  (Citations 
omitted).  To  constitute  the  offense 
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the  act  must  have  been  done  willfully, 
maliciously  and  with  a wrongful  in- 
tent, and  where  the  indictment  is 
brought  against  a judicial  offioer,  as 
In  this  case,  the  act  must  be  charged 
to  hare  been  knowingly  and  corruptly 
done. " 

This  opinion  may  have  become  unduly  long  but 
^e  have  tried  to  point  out  all  of  the  Statutes  and  some  of 
the  decisions  dealing  with  the  matter.  The  cases  quoted 
from  contain  the  citations  of  other  cases  w ich  may  be 
useful  to  you  in  determining  what  action  to  take.  Aoosr- 
eatly,  the  Clerk  had  no  authority  to  issue  the  subooenae 
which  he  did.  There  seems  to  be  two  sets  of  Statutes 
that  deal  with  misdemeanors  in  office  and  whether  or 
not  you  can  make  your  ca.se  come  under  either  defends, 
of  course,  upon  what  you  may  ultimately  be  able  to 
rove.  The  removal  of  an  official  from  public  office 
is  a serious  matter,  especially  where  there  is  no 
moral  turpitude  Involved.  7e  hesitate,  in  view  of  the 
fact  that  we  do  not  find  a case  directly  in  ooint,  to 
definitely  rule  that  the  Clerk  is  guilty  of  a misdemeanor 
in  office,  not  knowing  what  facts  may  be  developed. 

"e  have  su trait ted  to  you  all  of  the  Statutes  of  which 
we  are  cognizant  that  might  apply,  and  have  pointed  out 
to  you  some  decisions  construing  those  Statutes ,wh ich 
may  be  of  value  to  you.  Whether  or  not  you  can  remove 
this  Clerk  from  office  depends  upon  the  facts  which  you 
may  be  able  to  establish. 

You  also  inquire  whether  the  Sheriff  is 
entitled  to  fees  on  the  subpoenas  which  he  served.  No. 
officer  is  entitled  to  receive  fees  unless  the  3tatute 
authorized  the  oayment  of  such  fees,  and  such  Statute 
must  be  strictly  construed.  In  State  ex  rel.  v.  3rown, 
146  Mo.  1.  c.  406,  it  is  9aid; 

It  is  well  settled  that  no  officer 
is  entitled  to  fees  of  any  kind  un- 
less provided  for  by  statute,  and 
being  solely  of  statutory  right, 
statutes  allowing  the  same  must  be 
strictly  construed.  State  ex  rel. 
v.  Wofford,  116  Mo.  220;  Shed  v. 

Railroad,  67  Mo.  687;  Gammon  v.  La- 
fayette Co.,  76  Mo.  675." 

Of  course,  it  will  be  admitted  that  the 
Sheriff,  under  the  statute,  is  entitled  to  fees  for  ser- 
ving writs  of  the  court.  In  the  instant  case,  however, 
it  apoears  to  ue  that  the  subpoenas  issued  by  the  Clerk 
were  without  authority  of  law  and  were  not  writs  of  the 
court,  but  were  merely  a nersonal  matter  uron  the  oart 
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of  the  Clerk.  This  ie  not  a situation  There  the  Court 
had  jurisdiction  to  issue  the  writs  and  foT  r one  reason 
it  hes  been  attacked  as  being  illegal.  Here  is  a 
situation  -here  the  writs  were  not  issued  by  an*r  court 
within  it 8 jurisdiction,  but  were  irnued  by  the  Cleric 
as  an  individual  without  nny  authority.  ”'e  do  not 
believe  that  under  such  circumstances  the  Sheriff  is 
legily  entitled  to  his  fees. 

It  is  therefore  the  ooinion  of  t is  De- 
partment that  the  acts  of  the  Circuit  Clerk  in  issu- 
ing the  8ubooena s in  auestion  may  be  a misdemeanor  in 
office  and  illegal,  deoending  upon  what  facte  are 
finally  developed.  The  decisions  quoted  above  advise 
you  as  to  whether  or  not  the  aot  must  be  corruptly 
done  .and  what  is  meant  by  the  word  "corruptly." 

Whether  or  not  the  unaithorized  acts  of  the  Clerk 
make  him  gu  ilty  of  a misdemeanor  we  do  not  believe 
is  material  in  determinin'  whether  or  not  the  Sheriff 
may  collect  his  fees.  Ve  are  of  the  opinion  that 
since  the  subpoenas  were  issued  without  authority 
and  not  from  a court  in  exercising  its  jurisdiction, 
the  Sheriff  cannot  collect  his  fees. 


Very  truly  yours, 


FRANT'  1.  HAYES, 

Assistant  Attorney  General. 


APPROVED! 


(Acting) 

Attorney  General. 
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TAXATION:  Senate  Bill  94  limitations  as  applied  to  sales 

of  delinquent  real  estate. 
Section  9961  Revised  Statutes 
itissouri  1929,  did  not  apply 
to  Senate  Bill  94  and  lands  for 
delinquent  taxes  for  1928  may 
be  sold  under  the  provisions  of 
Senate  Bill  No.  94 


September  2e,  1934 


Honorable  R.  B.  Oeborn 
Prosecuting  Attorney 
Oreenvllle 
Misso  ri 


bear  *r.  Osborn: 


Receipt  of  your  letter  dated  September  7,  1934 
is  acknowledged.  Your  letter  is  as  follows: 

H1  have  noticed  in  the  press  reports  that 
the  Collectors  tlirou  hout  the  state  are 
authorized  to  proceed  to  sell  real  estate 
for  the  delinquent  taxes  for  the  years 
1928  and  1929.  1 have  looked  Into  this 

matter  rather  carefully , and  It  Is  my 
opinion  that  real  estate  oannot  he  sold 
for  the  delinquent  taxes  for  the  year 
1928*  unless  an  action  for  said  taxes 
was  instituted  prior  to  January  1,  1934* 

Under  the  provisions  of  Section  9961, 

Revised  Statutes  of  1929,  a suit  cannot 
be  maintained  for  the  collection  of 
taxes  delinquent  more  than  five  years. 

At  the  time  of  the  enactment  of  the 
Jones-^unger  tax  law,  the  General  Assem- 
bly of  this  state  did  not  repeal  said 
Section  9961,  and  therefore,  the  time 
within  which  to  bring  any  action  or  pro- 
ceeding for  the  collection  of  the  delin- 
quent real  estate  taxes  for  1928  expired 
December  31,  1953. 

At  the  Special  Session  of  the  General 
Assembly  Section  9961  was  repealed  and 
a new  section  enacted  In  lieu  thereof. 
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but  it  was  not  passed  and  approved  un- 
til January  6,  1954.  It  did  not 
contain  an  emergency  clause,  and  did 
not  take  effect  and  become  the  law  of 
this  state  until  90  days  after  January 
11,  1934,  the  date  of  the  adjournmant 
of  the  Legislature.  This  law  Is  found 
on  pages  151  & 155  of  the  Laws  of  the 
Extra  Session  of  the  General  Assembly 
in  1953  and  1934. 

It  is  rny  opinion  that  since  any  action 
for  the  coll  set ion  of  delinquent  taxes 
for  the  year  1928  were  tarred  by  the  sta- 
tute of  limitation  relating  to  tax  suits 
on  January  1,  1934,  the  amended  law  afore- 
said providing  for  the  collection  of  the 
1926  taxes  cannot  be  enforced,  and  that 
said  provision  in  the  amended  law  afore- 
said is  retrospective  In  its  operation, 
and  therefore,  unconstitutional  under 
the  provisions  of  Section  15,  Article  2 
of  the  Constitution  of  Missouri. 

This  question  will  come  before  me  a 
great  many  times  this  fall,  and  I want 
to  be  ri^ht  about  it,  and  I will  appre- 
ciate your  opinion  on  this  matter  very 
much." 


h#  are  Inclosing  you  herewith  portion  of  a copy 
of  an  opinion  heretofore  issued  by  this  office  and  dealing 
directly  with  the  matter  discussed  by  you,  which  opinion 
speaks  for  itself. 

It  Is  our  opinion  that  from  the  time  Senate  bill 
94,  as  found  In  Lews  Missouri  1933,  page  425,  went  into  ef- 
fect until  the  enactment  of  and  going  Into  effect  of  Section 
9961  as  found  In  Lews  of  Missouri,  Extra  Session  1933-1934, 
pages  154  and  155,  there  was  no  statute  of  limitation  In  ef- 
fect In  this  state  barring  the  *ale  of  lands  for  delinquent 
taxes  for  any  year,  and  that  the  limitation  section  found 
in  Laws  of  Missouri,  Ixtra  Session  1933-1954,  pages  154  and 
155,  was  applicable  and  referred  to  sales  of  delinquent 
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lands  and  lots  made  tender  the  provisions  of  the  above  men- 
tioned Senate  Bill  94. 


Yours  very  truly. 


GILBERT  IAIfc 

Assistant  Attorney  General 


APPROVED* 


mrzzzmFTck — 

Attorney  General. 


OLjLC 


Inc  losu  re 


INSJRANCE  DEPARTMENT:  In  order  to  increase  capital 

stock  of  a life  insurance  com- 
pany names  of  the  subscribers 
of  same,  the  amount  paid,  or 
the  securities  given  by  such 
subscribers  guaranteeing  pay- 
ment must  be  shown  in  the  pro- 
ceedings to  increase  the 
capital  stock. 


fO 


- S 


Honorable  R.  S,  O'Malley 
Superintendent  of  Insurance 
Jefferson  City 
Missouri 


Dear  Sir* 


We  acknowledge  receipt  of  letter  of  your  Depart- 
ment dated  September  24,  1934  requesting  an  opinion  as 
to  the  Increase  of  the  capital  stock  of  the  State  Nation- 
al Life  Insurance  Company,  with  lnolosures  attached. 

The  letter  is  as  follows i 

"We  are  inclosing  herewith  a copy  of  the 
proceedings  of  the  State  National  Ufa 
Insurance  Company  purporting  to  Increase 
the  capital  stock  of  said  company,  as 
same  was  filed  with  us  on  September  21, 

1934.  We  would  like  your  opinion  as 
to  whether  the  papers  included  herein 
are  legally  sufficient  to  warrant  the 
Superintendent  in  authorising  the  in- 
crease. 

In  connection  with  the  above,  I call 
your  attention  particularly  to  the  fact 
that  there  is  nothing  in  said  papers 
showing  the  names  of  subscribers,  if 
any,  nor  the  amount  paid,  if  any,  nor 
the  security  given  by  said  subscribers 
guaranteeing  payment , if  any. 

It  is  117  personal  opinion  that  Article 
II  and.  In  fact,  the  whole  of  Chapter 
37,  contemplates  that  a life  insurance 
company  shall  have  no  stook  which  is  not 
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subscribed  for  and  paid  up  or  secured. 

You  will  note  that  In  Section  5694 #R. 3. 
of  Mo.  1929,  In  the  formation  of  a stock 
life  Insurance  c cmpany » the  organisers 
or  Incorporators  mast  set  forth  In  their 
declaration  of  Intention  the  amount  of 
the  proposed  capital  stock # the  number 
of  shares  into  which  it  shall  be  divided# 
and  the  manner  m which  It  shall  be  paid 
up  or  secured." 

Section  5695#  H.  S.  of  Mo.  1929#  provides 
that  after  the  filing  of  the  declaration 
of  Intention  and  certain  other  formali- 
ties# the  declaration  shall  be  submitted 
to  you  for  your  approval  as  to  its  legal- 
ity and  thereafter  the  Superintendent# 
if  the  legality  of  the  corporate  papers 
is  sustained  by  you#  shall  file  same  in 
the  office  of  the  Secretary  of  State  and 
charter  be  granted#  but  in  this  section 
it  is  expressly  provided  that  the  company 
shall  not  issue  policies  or  transact  any 
business  of  any  kind  or  nature  whatsoever 
until  it  is  organized  and  has  opened  books 
for  subscription  to  the  capital  stock  and 
kept  the  same  open  until  the  whole  a ount 
specified  In  the  charter  is  suV  r crlbed. 


There  are  requirements  other  than  those 
of  Section  5695  which  must  be  complied 
with  before  a license  to  do  business  is 
Issued  by  the  Superintendent#  but  for 
the  present  I refer  particularly  to  the 
line  underscored  above.  It  would  seam 
from  that  requirement  that  it  was  the  in- 
tent i cm  of  the  Legislature  to  provide  that 
all  the  stock  of  a life  insurance  com- 
pany must  be  subscribed  before  the  company 
is  to  do  business  and  by  this  requirement 
a life  insurance  company  would  be  kept  out 
of  the  stock  selling  business. 
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This  conclusion  is  further  substantia- 
ted by  the  provisions  of  Seotlon  5715, 

R.  S.  of  Ho.  1929,  where  the  require- 
ments for  the  capital  stock  of  a com- 
pany are  listed.  That  section  provides 
that  no  stock  company  shall  oom-nsnce  or 
do  business  unless,  among  oth»r  things, 
the  full  amount  of  capital  stock  named 
In  Its  charter  or  articles  of  associa- 
tion shall  have  been  In  good  faith  sub- 
scribed, nor  until  suoh  company  shall 
have  at  least  $100,000  of  Its  capital 
paid  in  and  Invested  In  certain  securi- 
ties therein  described,  nor  until  It 
holds,  for  the  balance  unpaid  on  all 
its  capital  stock  subscribed,  the  note 
of  prospective  subscribers  with  good 
and  sufficient  security  therefor  other 
than  the  stock  of  said  company. 

Under  Section  5915,  R.  S.  of  Ho.  1929, 
pertaining  to  the  Increase  of  stock  of 
a stook  life  Insurance  company,  under 
which  section  the  State  latlonal  Life 
Insurance  Company  desires  to  Increase 
Its  stock,  we  find  no  such  requirements 
except  Section  5913,  which  section  pro- 
vides that  any  company  increasing  Its 
capital  stock  must  comply  with  the 
other  provisions  of  this  Chapter,  and 
Its  stock  shall  be  subscribed  and  secured 
as  provided  In  this  Chapter  for  companies 
Incorporating  thereunder. 

The  question  then  presented  Is  whether  or 
not,  at  the  time  of  authorising  the  In- 
crease, the  oompany  should  not  have  on 
file  with  the  Insurance  Department,  to- 
gether with  the  other  papers  Inclosed 
herewith,  the  names  of  subscribers  to 
the  stock  If  and  when  the  increase  Is 
authorized,  the  amounts  that  suoh  sub- 
scribers have  subscribed,  and  the  amount 
paid  In  therefor,  or  the  security  ?lven 
other  than  the  stock  of  the  company. 
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Ae  before  stated.  It  le  my  opinion 
that  the  lavs  relating  to  the  orga- 
nization of  a stock  Insurance  company 
are  so  clear,  to  the  effect  that  a 
a took  company  shall  not  have  upon  its 
books  unsubscribed  stock,  that  in 
order  to  comply  with  the  law,  before 
an  Increase  should  be  authorized,  the 
company  must  have  had  the  stock  ten- 
tively  subscribed  and  the  subscriptions 
secured  in  accordance  with  the  laws 
applicable  to  Its  Incorporation.  This 
is  necessary  because  the  company  Is 
already  doiti£  business,  since  It  Is  a 
going  concern,  and  if  my  opinion  were 
not  the  law,  then  we  would  have  an 
insurance  company  writing  business  with 
unsubscribed  stock  on  Its  books." 


The  reasoning  employed;  the  analysis  of  the  appli- 
cable statutes  and  the  conclusions  of  law  reached  by  learned 
counsel  of  your  department  are  so  clearly  right  and  satisfac- 
tory that  we  adopt  the  same  as  the  opinion  of  this  department. 


CONCLUSION . 


Accordingly,  we  are  of  the  opinion  that  the  copy 
of  the  record  of  the  proceedings  su bml t ted,  in  reference  to 
the  purported  increase  of  the  capital  stock  of  the  State 
National  Life  Insurance  Company,  are  Insufficient  to  warrant 
the  Superintendent  of  Insurance  In  authorizing  the  Increase 
of  its  capital  stock  for  the  reason  that  the  names  of  the 
subscribers  to  the  desired  Increased  stock,  nor  the  amount 
of  such  Increase  paid,  nor  the  security  given  by  subscribers 
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of  such  stock  guaranteeing  payment  for  same  are  not  shown. 
We  return  you  your  lnclosurec  herewith. 


Yours  very  truly. 


GILBERT  LAMB 

Assistant  Attorney  General, 


APPROVED* 


R'dV’ioKWRIfiK — 

Attorney  General. 
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Inclosures 


ELECTIONS:  printing  of  ballot  to  vote  on  dog  tax  may  be  done 

on  regular  election  ballot  and  not  invalidate  same, 
but  a better  form  would  be  to  have  a separate  ballot 


, <{ 

)0' 

October  19,  1934. 


Hon.  Morris  is.  Osbum, 
Prosecuting  Attorney, 
Shelby  County, 
Shelbyville,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  of 
October  18  for  an  opinion  as  to  the  following  matter: 

"I  would  like  an  opinion  as  to 
whether  or  not  a ballot  to  rote  on 
a dog  tax,  as  set  out  in  Section 
12881,  H.S.  Mo.  1929  should  bo 
printed  on  the  regular  election 
ballot  or  on  a separate  ballot." 

Section  10300,  Laws  of  Mo.  1933,  pago  225  is  in  part 
as  follows: 


"Every  ballot  printed  under  the 
provisions  of  this  article  shall 
contain  the  names  of  every  candidate 
whose  nomination  for  any  office 
specified  on  the  ballot  has  been 
certified  or  filed  according  to  the 
provisions  of  this  chapter,  and  no 
other  names.  The  names  of  all  candi- 
dates to  be  voted  for  in  each  election 
district  or  precinct  shall  bo  printed 
on  one  ballot;  all  nominations  of  any 
political  party  or  group  of  petitioners 
being  plac.od  under  the  party  name  des- 
ignated by  them  in  their  certificates 
of  nomination  or  petitions,  and  the 
ballot  shall  contain  no  other  names, 
except  that  in  place  of  the  names  of 
candidates  for  electors  of  president 
and  vice-president  of  any  political 
party  or  group  of  petitioners,  there 
shall  be  printed  within  a bracket, 
immediately  below  the  circle  in  the 
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column  of  said  party,  with  a square 
to  the  left  of  such  bracket,  the 
names  of  the  candidates  of  each  politi- 
cal party  for  president  and  vice- 
president.  ♦***" 

we  especially  oall  your  attention  to  the  fact  that  the 
statute  uses  the  phrase  "and  no  other  names".  This  may  be  inter- 
preted to  mean  not  only  are  there  to  be  no  other  names  on  the 
ballot,  but  no  other  propositions  or  questions. 

Section  12861,  R.S.  Mo.  1929  provides  in  part  as 
follows: 


"****Provided  that  upon  the  filing 
of  petition  signed  by  one  hundred 
or  more  householders  of  any  county 
and  presented  to  the  county  court  at 
any  regular  or  special  session  thereof 
more  than  thirty  days  before  any 
general  election  to  be  had  and  held 
in  said  county,  it  shall  be  the  duty 
of  the  county  court  to  order  the 
question,  as  to  whether  or  not  there 
should  be  adopted  the  law,  creating 
a license  tax  on  dogs,  submitted  to 
the  qualified  voter,  to  be  voted  upon 
at  the  next  election.  Upon  the  re- 
ceiving of  such  petition  it  shall  be 
the  duty  of  the  county  court  to  make 
an  order  as  herein  recited,  and  the 
county  clerk  shall  see  that  there  is 
printed  upon  all  ballots  to  be  voted 

at  the  next  election  the  following: 

***** 

You  will  note  that  the  statute  uses  the  clause  "and  the 
county  olerk  shall  see  that  there  is  printdd  on  all  ballots  to 
be  voted  at  the  next  election  the  following  **♦*»  This  clause 
could  be  interpreted  to  mean  that  under  the  provisions  of  Section 
12881,  supra,  the  ballot  to  vote  on  a dog  tax  could  be  Included 
on  tho  regular  ballot;  however,  regardless  of  the  interpretation 
we  may  place  upon  the  statute,  the  Supreme  Court  of  Missouri  has 
made  a pointed  decision  in  the  case  of  State  ex  inf.  Barrett  v. 
Imhoff,  291  Mo.,  l.c.  620-621,  wherein  the  Court  said: 

"The  provision  in  Section  4859,  Revised 
Statutes,  1919,  that  ballots  shall 
contain  only  the  names  of  the  candidates 
nominated  by  the  party  whioh  the  ticket 
represents  will  not  render  Invalid  the 
printing  of  the  proposition  thereon  of 
the  submission  of  township  organization. 
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if  otherwise  In  oonformity  with  the 
statutory  requirements.  Although 
the  course  pursued  in  the  instant 
case  was  irregular,  to  render  the 
same  fatal  the  statute  must  so  declare. 

As  was  said  in  Nance  ▼.  Kearbey,  251 
Mo.  374,  where  an  irregularity  is  not 
declared  by  statute  to  be  fatal,  the 
courts  will  be  slow  to  so  construe  it 
as  to  disfranchise  voters  because  of 
the  errors  of  officials.  As  was 
further  said  in  effect  by  Lamm,  C.J. , 
in  that  case,  to  permit  a great  mass 
of  voters  to  be  disfranchised  because 
of  an  irregularity  in  the  printing  of 
the  ballots,  whether  the  result  of  design 
or  inadvertence,  would  be  to  turn  the 
law  into  an  indefensible  trap,  and  greatly 
multiply  the  powers  of  election  officials 
to  control  the  result  of  an  election. 

It  was  further  held  in  that  case  that  a 
challenge  of  the  tickets  for  irregularity 
comes  too  late  after  the  election  in 
which  there  was  no  fraud  of  any  sort; 
that  a timely  challenge  is  necessary  to 
change  the  result  of  an  honest  count. 

In  the  early  case  of  Applegate  v.  Eagan, 

74  Mo.  258,  this  court  held  that  where 
ballots  cast  at  a general  election  for 
state,  county  and  township  officers  con- 
tained, in  addition  to  the  names  of  the 
candidates  and  the  offices  to  be  filled, 
a clause  for  and  against  township  organi- 
zation and  a clause  against  restraining 
swine  from  running  at  large,  with  a caption 
to  these  clauses  in  the  words  * erase  the 
clause  you  do  not  favor*,  did  not  invalidate 
the  ballot  either  as  to  township  organiza- 
tion or  the  restraining  of  swine  or  as  to 
the  candidates  voted  for.  A like  rule  was 
announced  as  to  clauses  on  ballots  other 
than  the  names  of  the  candidates  in  State 
ex  rol.  Broadhead  v.  Berg,  76  Mo.  136,  and 
in  Gumm  v.  Hubbard,  97  Mo.  318,  in  which 
it  is  held  that  where  the  order  of  the 
county  court  submitting  a proposition  to 
the  voters  is  otherwise  valid  the  submission 
of  the  same  on  the  general  ballot  will  not  render 
it  invalid." 
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The  question  was  again  before  the  court  in  the  case  of 
Yowcll  ▼.  Mace,  221  Mo.  App,,  l.c.  91,  wherein  the  court  said: 

HPlalntiff  further  contends  that  the 
form  of  ballot  used  for  the  stock-law 
election  invalidated  the  election.  The 
stock-law  election  was  held  on  the  sane 
day  as  the  general  election.  Instead 
of  a separate  ballot,  however,  there  was 
printed  at  the  foot  of  each  of  the  seven 
party  tickets  appearing  on  the  Australian 
Ballot  used,  the  following,  to-wit: 


* q For  enforcing  the  law  restrain- 
ing horses  and  mules,  asses, 
cattle,  goats,  swine  and  sheep 
from  running  at  large.  Yes.* 

* For  enforcing  the  law  restrain- 
1=3  lng  horses  and  mules,  asses, 
cattle,  goats,  swine  and  sheep 
from  running  at  large.  No.* 

In  other  words,  this  form  of  ballot  for 
the  stock-law  election  appeared  seven  times 
on  the  ballot,  once  at  the  bottom  of  each 
party  ticket.  No  words  of  direction  or 
explanation  as  to  how  the  ballot  should  be 
voted  appeared  thereon.  It  is  contended 
that  this  form  of  ballot  was  confusing  to 
the  voter  and  not  in  accordance  with  section 
4284,  Revised  Statutes  1919,  which  provides 
a form  of  ballot  to  be  used  at  stock-law 
elections  in  language  as  follows:  *There 
shall  be  written  or  printed  on  each  ballot 
voted  at  said  election  either  of  the  follow- 
ing sentences:  "For  enforcing  the  law 
restraining  (insert  name  of  animals  in 
petition)  from  running  at  large**  "against 
enforcing  the  law  restraining  (insert  the 
name  of  animals  in  petition)  from  running  at 
large."1  This  statute  evidently  contem- 
plates that  the  voter  shall  be  provided  with 
two  stock-law  ballots,  one  for  and  the  other 
against  adoption  of  the  law,  and  that  such 
voter  shall  use  the  ballot  he  desires  to 
vote,  the  other  to  be  placed  in  the  box  of 
rejected  ballots  or  destroyed.  The  statute 
is,  however,  somewhat  ambiguous  and  is  capable 
of  the  interpretation  apparently  placed  upon 
it  by  the  county  clerk  when  he  provided  only 
one  form  using  the  words  heretofore  set  out. 
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The  statute  nowhere  prescribes  what 
shall  be  the  result  of  failure  to  use 
the  form  of  ballot  provided  therein. 

That  being  the  situation  the  failure  of 
the  county  clerk  to  provide  a ballot 
identical  in  form  with  the  statutory 
ballot  would  not  necessarily  invalidate 
the  election.  The  present  rule  in  this 
State  indicates  a liberal  attitude  on 
such  questions  and  is  thus  stated, 

'Where  a statute  provides  specifically 
that  a ballot  not  in  a prescribed  form 
shall  not  be  counted,  the  statute  is 
mandatory  and  must  be  enforced;  but 
where  it  merely  provides  that  certain 
ballots  shall  be  used,  and  does  not 
prescribe  what  results  shall  follow  if 
they  are  not  used,  the  statute  is  directory, 
and  the  test  as  to  the  legality  of  the 
ballot  is  whether  or  not  the  voters  were 
afforded  an  opportunity  to  express,  and 
that  they  did  fairly  express  their  will.* 
(State  ex  rel.  Memphis  v.  iiackman,  202 
5.W.  14,  273  MO.  670. ) " 


CONCLUSION 

In  view  of  the  above  decisions,  it  is  the  opinion  of  this 
department  that  the  ballot  in  question,  relating  to  the  dog  tax 
law,  may  be  printed  on  the  regular  general  election  ballot  and 
the  same  will  not  invalidate  the  election.  However,  noting  that 
the  courts  treat  this  as  an  irregular  procedure,  it  would  be 
a better  form  to  have  a separate  ballot  for  the  same. 


Respectfully  submitted, 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General 


AP  ROVED : 


nWTzmrnxKr 

Attorney  General 


COUNTY  BUDGET  ACT: 


The  surplus  in  any  class  may  be  used 
to  make  up  the  deficit  in  any  other 
succeeding  class  whem  it  does  not 
jeopardize  priorities  of  payment 
of  the  other  classes. 


Honorable  K.  a.  Osborn 
Prosecuting  Attomay 
Afayne  County 
Greenville ,Hissouri 


Dear  Sir* 


This  Department  Is  in  receipt  of  your  letter  of 
December  2ti,  1934,  therein  you  make  the  followin'  inquiry 
regarding  the  County  budget  Act* 

"I  have  advised  the  County  Court  of  ray 
county  that  they  should  take  any  money 
in  Class  3 and  put  in  class  4 under  the 
Budget  Lav  of  this  state,  when  all  claims 
which  have  priority  over  class  3 have 
been  cared  for  and  there  is  a surplus  left 
in  Class  3. 

In  other  words  we  have  a surplus  in  the  Hoad 
and  Bridge  Fund  with  no  outstanding  oblige* 
tlons  in  Class  1,  2 and  3*  1 have  further 

advised  them  that  they  could  use  the  sur- 
plus In  any  olass  prior  to  Class  4 when 
there  are  no  outstanding  obligations 
against  those  classes  to  the  extent  of  90 
per  cent  of  the  anticipated  revenue  in 
that  particular  class. 

tfill  you  please  advise  me  if  I am  correct.** 


The  1933  session  of  the  Legislature  of  Missouri 
created  six  classes  and  thereby  divided  and  budgeted  the 
funds  of  the  county  according  to  the  terms  as  set  forth  in 
the  respective  classes.  You  are  doubtless  familiar  with 
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the  classes  and  ve  shall  not  burden  this  opinion  by  quoting 
the  same.  A portion  of  i ection  1,  page  341,  Lavs  of  Mie- 
sourl  1953  Is  as  follows t 

"The  county  court  shall  classify 
proposed  expenditures  according 
to  the  classification  herein  pro- 
vided and  priority  of  payment  shall 
be  adequately  provided  according  to 
the  said  classification  and  sueh 
priority  shall  be  sacredly  preserved. " 


The  first  three  of  the  classes  mentioned  In 
Section  2 are,  by  Its  very  terms,  made  prior  liens  on  the 
fund  of  the  eounty.  Classes  four  and  five  have  been  In- 
terpreted by  this  department  to  also  be  prior  liens,  dj 
the  terms  of  sot  Ion  1 above  quoted  the  main  and  essential 
duty  of  the  eounty  court  Is  to  sacredly  preserve  the  priorities. 
You  s tate  in  your  letter  that  classes  one,  tvo  and  three  are 
amply  provided  for  and  have  met  all  the  obligations  for  the 
year  1934  and  there  remains  a surplus  In  class  three.  A 
question  arises  as  to  whether  or  not  the  surplus  in  class  three 
can  be  transferred  to  class  four.  In  which  class  we  assume 
there  la  a deficit.  This  department  recently  rendered  an 
opinion  to  the  Honorable  J.  A.  Yadon,  Clerk  of  the  County  Court 
at  Albany,  Missouri,  in  which  we  said: 

"The  New  County  uudget  Law  contains 
the  phrase  (bec.l,  page  341)  'the  County 
Court  shall  classify  proposed  expendi- 
tures according  to  the  classification 
herein  provided  and  priority  of  payment 
shall  be  adequately  provided  according 
to  the  said  classification  and  sueh 
priority  shall  be  sacredly  preserved. • 
e are,  however,  of  the  opinion  that  If 
any  balance  now  remains  In  any  of  the 
five  classee  which  are  entitled  to 
priority,  the  balance,  or  surplus,  may 
be  transferred  to  class  5,  this  being 
upon  the  condition  that  the  County  Court 
has  over-ae time tad  the  amount  needed  for 
the  various  classes  and  that  It  is 
obvious  there  will  be  a surplus  at  the 
close  of  the  year,  or  when  the  new  budget 
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Is  made  and  that  the  priority  of  any 
of  the  class e e will  In  no  wise  be  jeo- 
pardised, However*  we  recommend  this 
oourse  purely  at  the  risk  of  the  County 
Court*  as  there  Is  no  provision  made  for 
transferring  balances  of  funds  unless 
same  la  done  In  compliance  with  Seotlon 
12167  R.  S,  mo.  1929*  which  Is  as  follows i 

■v/henever  there  Is  a balance  in  any  county 
treasury  in  this  state  to  the  credit  of 
any  special  fund*  which  is  no  longer 
needed  for  the  purpose  for  which  it  was 
raised*  the  county  court  may*  by  order  of 
record*  direot  that  said  balance  be  trans- 
ferred to  the  credit  of  the  general  revenue 
fund  of  the  county*  or  to  such  other  fund 
as  may*  in  their  judgment*  be  In  need  of 
such  balance.  * 


As  stated  In  the  above  opinion  to  Hr.  Yadon*  there 
Is  no  express  provision  in  the  first  eight  sections  of  the 
County  budget  Act  which  Is  applicable  to  your  county*  namely* 
tfayne*  we  do  not  consider  It  necessary  to  make  any  transfer 
of  any  surplus  funds  to  any  given  class.  If  It  Is  desired 
to  use  the  funds  of  any  class  in  which  there  Is  a surplus* 
the  surplus  may  be  used  by  any  succeeding  class*  the  main 
objeot  being  to  sacredly  preserve  priority  of  all  classes 
which  have  prior  liens  and  precede  the  class  In  which  the 
surplus  Is  sought  to  be  used.  It  has  been  urged  by  some 
that  the  surplus  arising  from  any  of  the  classes  might  not 
be  used  by  another  class*  due  to  a prohibition  in  Section  8* 
Laws  of  Missouri  1933*  page  546*  which  Is  as  follows t 

" Any  order  of  the  county  court  of  any 
county  authorising  and/or  directing 
the  Issuance  of  any  warrant*  contrary 
to  any  provision  of  this  act*  shall  be 
void  and  of  no  binding  force  or  effect* 
and  any  county  clerk*  county  treasurer 
or  other  officer  participating  In  the 
payment  or  Issuance  of  any  such  warrant 
shall  be  liable  therefor  upon  his  offi- 
cial bond." 


Honorable  H.  d.  Osborn 


December  28,  1934 


We  Interpret  this  portion  of  the  root Ion  to 
relate  solely  to  the  Issuance  of  warrants , and  the  using 
of  any  surplus  In  any  one  of  the  funds  as  hereinbefore 
detailed  would  not  be  a violation  of  this  section  or 
subject  any  officer  to  liability  upon  his  official  bond. 
In  other -words,  a county  court  of  a county  can  use  the 
funds  of  ai.y  class  for  any  legitimate  nurpose  just  so 
long  as  the  priorities  are  sacredly  preserved. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  your 
county  court  may  use  tho  surplus  funds  now  in  Class  3 for  any 
deficit  which  might  be  in  Claes  4,  6r  succeeding  classes.  If 
all  obligations  have  been  and  will  be  met  at  the  close  of  the 
year. 


Respectfully  submitted. 


OLLIV  £K  W.  NOLEI 
Assistant  Attorney  General. 


APPROVED: 


iruy  atcKimra — 

Attorney  General. 


OWliLC 


Approval  of  Stock  increase  Liberty  National  Life  Insurance  Company 


Decoder  29,  193**» 


Hon.  H.  jfl.  0* Mai  ley 
3u->erintendent  of  Insurance 
Jefferson  City,  Missouri 


Dear  Sirt 

In  renly  to  your  letter  writtoa  by  J.  F.  Allobaah, 
Assistant  Counsel,  dated  December  28,  193^,  it  i* 
ay  ooinion  that  the  reduction  of  the  nar  value  of 
the  capital  stock  of  the  Liberty  National  Life  In- 
surance Company  from  ten  dollars  ( $10.00)  per  share 
to  five  dollars  ($5.00)  per  share,  and  the  increase 
in  the  number  of  shares  from  3750  to  5,000  11819  been 
in  conformance  to  the  insurance  laws  of  the  State 
of  Missouri  and  is  not  in  conflict  with  ths  laws  of 
Missouri  and.  the  United  States,  and  not  inconsistent 
with  tie  Constitution  of  Missouri  and  the  United 
States. 


Yours  resoectfully 


Boy  McXittrick 
Attorney  General 

BMtZMV 


Approval  of  decrease  in  par  value  of  stock  American  Life 


Insurance  Company. 


December  31,  1934 


Honorable  K.  E.  0* Malloy 

Superintendent  of  the  Insurance  Department 

Jefferson  City 

Missouri 


Dear  Sir: 


This  Department  acknowledges  receipt  of  you r 
letter  dated  December  31,  1934,  together  with  lnclosures 
concerning  the  American  Covenant  Life  Insurance  Company* 

Upon  examination  of  the  documents  submitted  we 
are  of  the  opinion  that  the  proceedings  seeking  to  author- 
ize the  decrease  of  the  capital  stock  of  such  company  are 
In  accordance  with  the  law  of  the  State  of  Missouri  and 
of  the  United  States,  and  are  not  Inconsistent  with  the 
Constitution  and  laws  of  this  State  or  the  Constitution 
and  laws  of  the  United  States* 

Ae  are  re turning  you  your  lnclosures  here- 
with* 


Yours  very  truly. 


GILBERT  LAMB 

Assistant  Attorney  General. 


GL:LC 


Inclosures 


TCW'HSHIP  ’TTUFTFE  AS  RX  OPPIGO  TRKASTJRFF I 


Compensation  on  suus 

received  and  dlitroried 


■f) 


\' 


January  5,  1934. 


FILED 


/ / 


lion*  >eo.  P.  Padget 
rosecutlng  Attorney 
Daviess  Cocnty 
Gallatin,  Missouri 


Dear  r.  ”adget: 


This  Apartment  Is  In  receipt  of  your  letter  In  which 
you  request  an  opinion  as  to  the  comps neatlon  due  the  town- 
ship trustee  as  ex  officio  treasurer,  which  letter  Is  as 
follows  t 


"I  am  uncertain  as  to  the  exact  meaning  of 
See.  18810  R,  S.  1999,  referring  to  the 
remuneration  for  the  eervlces  of  e Town- 
shlp  Trustee. 

It  reeds  In  part  "And  provided  further, 
that  the  township  trustee  as  ex  officio 
treasurer  shell  receive  a corps neatlon  of 
two  per  sent*  for  receiving  and  dlsours- 
Ing  all  moneye  coming  Into  hie  hands  as 
such  treasurer  when  the  same  shall  not 
exeeeo  the  sum  of  one  thousand  dollars 
and  on#  par  cent,  of  all  smss  over  said 
a nount . " 

Now  the  question  on  which  I desire  you r 
opinion  Is,  If  one  thousand  dollars,  and 
no  more,  comes  to  hls  hands,  I understand 
that  the  trustee  Is  entitled  to  two  per 
cent  for  receiving  and  disbursing  said 
sun.  Is  that  correct? 

Then,  in  case  a greater  sum  than  one  thou- 
sand dollars  comes  Into  hls  hands.  Is  ha 
entitled  to  two  par  cant  on  the  first 
thousand,  and  one  per  cent  on  all  suae 


Hon.  >.'ioo.  B.  adgst 
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above  one  thousand,  or  le  he  onlj  entitled 
to  one  per  cent  of  all  that  eoiaea  Into 
his  hands,  where  sore  than  one  thousand 
dollars  Is  received  and  disbursed  by  hie?” 


Your  request  caller  for  a construction  of  Section  12310 
P.  3.  ’o.,  1989,  as  aeended  by  Laws  of  1931,  page  377,  and 
particularly  the  latter  portion  of  said  section,  which  section 
is  as  follows! 


"The  township  clerk,  as  clerk,  the  township 
trustee,  as  trustee,  eswbers  of  the  town- 
ship board,  and  Judges  and  clerks  of 
election,  shall  each  receive  for  their 
services  two  dollars  and  fifty  cents  per 
day!  Provided,  that  the  tovrtfMp  clerk 
shall  receive  fees  for  the  following,  and 
not  per  dlaa,  for  serving  notices  of 
elootlon,  or  each!  for  filing  any  Instru- 
ment of  writing,  ten  cents;  for  recording 
any  order  or  lns’ru-nent  of  writing,  auth- 
orised by  law,  ten  cents  for  every  hundred 
words  and  figures}  for  copying  and  certi- 
fying any  record  In  his  offloe,  ten  cents 
for  every  tvmdred  words  and  figures,  to  be 
paid  by  the  person  applying  for  the  sane. 
And  provided  further,  that  the  township 
trustee  as  an  officio  treasurer  shall 
receive  a compensation  of  two  per  cent,  for 
rocolvln^  and  disbursing  all  woneys  coning 
into  his hands  as  such  treasurer  when  the 


shall  not  exceed  the  sun  of  one  thou- 

dollars  ana  one  per  cent,  of  all  suns 

■vcr  said  anount." 


In  addition  to  Section  1?310,  referred  to  in  your  letter 
of  request,  we  desire  to  direct  your  attention  to  faction  12290, 
P.  3,  *o.,  1929,  which  pertains  to  ths  duties  of  trustee  and 
ex  offlelo  treasurer  in  counties  under  township  organization, 
which  section  la  se  follows! 


Hon.  Oe o.  b.  Padgefc 


Jan.  6,  1934 


"He  shall  keep  a correct  aoeo^nt  of  all 
moneys  coming  into  hit  hands  by  virtue 

of  his  office,  from  whst  aouroa  received, 
and  vhat  amount,  of  tna  amount  paid  out, 

to  uhom  paid,  and  on  #iat  acco  st,  in 
a book  to  be  kapt  by  him  and  provided 
for  tha  pumosa  by  tha  townships  said 
book  to  ba  kapt  in  such  a manner  as  to 
afaov  tha  amount  of  son ay  in  hla  hand a 
belonging  to  aaoh  school  district  or 
fractional  part  in  tha  township  and  the 
anount  of-  road  money  belonging  to  tha 
township.  Ms  shall  aaka  settlement  ann- 
ually between  tha  twentieth  day  of  March 
and  the  fifteenth  day  ef  April  with  the 
county  clerk  of  all  moneys  reeelwed  by 
hla  on  account  of  schools,  showing  how 
the  same  haws  bean  disbursed,  and  ha  shall 
sattla  with  tha  oounty  treasurer  within 
twenty  days  after  the  apportioneent  of  the 
school  funds  to  the  school  district,  and 
receive  all  aoney  in  the  hands  of  the  county 
treasurer  belonging  to  his  township,  and 
receipt  for  the  saaa,  and  shall  pay  all 
warrants  drawn  on  hie  by  the  board  of  school 
directors  in  hie  township  out  of  tha  funds 
belonging  to  the  district  making  the  order, 
and  he  shall  not  pay  any  money  out  belonging 
to  any  other  fund  than  that  mentioned  in 
the  warrants,  and  ha  shall  file  with  tha 
township  clerk  on  or  before  the  day  of  tha 
regular  nesting  of  the  township  board  in 
April  a detailed  statement  of  all  money  by 
hla  received  and  paid  out,  to  whoa  and  out 
of  what  fund,  and  the  amount  on  hand,  and  at 
the  expiration  of  his  term  of  office  he  ehall 
turn  over  to  his  successor  all  moneys,  books 
and  papers  belonging  to  the  off  low,  and  talcs 
duplicate  receipts  for  the  sane,  one  to  be 
filed  with  the  township  clerk,  the  other  to  ba 
retained  by  himself." 

This  latter  section  in  addition  to  other  duties  makes  it 
the  duty  of  the  trustee  ex  officio  treasurer  to  melee  annual 
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cattle  ante  "bet* can  the  twentieth  day  of  March  and  the  fifteen- 
th day  of  April  with  the  eounty  clerk." 


’ eply’ng  to  the  flrat  question  in  your  letter.  It  la 
our  opinion  that  If  the  trustee  aa  ex  offlslo  treasurer  receives 
and  disburses  during  the  rear  a sun  less  than  one  thousand 
dollars  he  would  be  entitled  to  two  per  cent,  on  the  sum  which 
he  received  and  disbursed. 

And  replying  to  the  second  question  In  your  letter.  It 
Is  0"r  opinion  that,  should  the  trustee  and  ex  officio  treasurer 
receive  'ind  .isbnrec  during  the  year  more  than  one  thousand 
dollars,  he  would  receive  as  his  compensation  two  per  cent,  on 
the  first  one  thousand  dollars  ao  recalved  and  dlsburesd,  and 
ona  per  cent,  on  all  sues  ovar  said  on a thousand  dollars  received 
and  disbursed.  For  example,  if  this  official  receives  and  disburses 
three  thousand  dollars  In  ona  year,  that  Is,  whan  he  wakes  his 
annual  report,  he  would  receive  as  hla  compensation  under  ''action 
12190 , supra,  two  par  oant.  on  ona  thousand  dollars  and  ona  par 
cant,  on  the  remaining  two  thousand  dollars. 


Very  truly  your a. 


COVFr.L  F.  HFTfITT 

Assistant  Attorney-heneral • 


A PpR  OV  F Dl 


P V Marfir’FICtf 

Attorney- feneral. 


F H | tjQ 


Optometry  Board: 


1.  Expenses  of  Board  for 
witness  fees,  mileage, 
etc,  can  be  paid. 

2.  Board  not  entitled  to 
expenses  for  travelling 
investigator  of  unlicensed 
operators. 


Ur.  John  J.  Pardue, 
o/o  State  Auditor, 

Capitol  Building, 

Jeffaraon  City,  Missouri. 

Dear  iir.  Pardue: 

Wa  hare  received  your  letter  of.  January  SO,  1934  in  which 
was  oontalned  a request  for  an  opinion  as  follows: 

"1  want  an  opinion  from  your  of flee  in  regard 
to  the  payment  for  the  Optical  Department  of  the  State 
for  witnesses'  fees,  milage,  affidavits,  and  all  other 
things  pertaining  to  law  suits  to  drive  out  the  un- 
licensed operators.  They  also  want  to  send  a man 
from  county  to  county  investigating  unlicensed  opera- 
tors with  expenses  paid  for  same. 

I must  have  your  opinion  before  I can  pay 
these  expenses.  Please  let  me  have  this  at  your 
earliest  opportunity." 

Tlth  regard  to  your  first  question  concerning  the  payment 
of  witness  fees,  mileage,  eto.,  we  are  of  the  opinion  that  suoh  ex- 
penses ean  he  paid  from  the  money  appropriated  to  the  use  of  the 
Board  of  Optometry.  See  Laws  1933  page  93,  section  7.  In  sub- 
section D thereof,  $5208.00  is  appropriated  for  operation  and 
general  expenses,  and  the  above  mentioned  items  should  certainly 
be  classed  as  general  expenses  of  such  board. 

Seotlon  13498  R.S.  Mo.  1929  provides  in  part  as  follows: 

"The  president  and  secretary  shall  have  the 
power  to  administer  oaths  and  the  board  to  take  testi- 
mony in  all  matters  relating  to  its  powers  and  duties, 
and  for  that  purpose  shall  be  able  to  compel  the  attendance 
of  witnesses  and  the  production  of  all  neoessary  books, 
pa pees,  or  documents,  upon  the  proper  service  of  a sub- 
poena in  proper  form,  duly  attested." 


February  16,  1934 


FI  LED 

A \ 

/ ( J 


Mr.  Pardue  - #2 
Feb.  16,  1934 


Section  13509  R.  S.  Mo.  1929  provides  In  part  as  follows: 

"Upon  the  hearing  of  any  such  proceeding,  the 
state  board  of  optometry  may  administer  oaths,  and  may 
procure  by  its  subpoena,  the  attendance  of  witnesses 
and  the  production  of  relevant  boohs  and  papers.  Any 
circuit  court  or  any  judge  of  a circuit  court,  either  in 
term  time  or  in  vacation,  upon  application  either  of  the 
accused  or  of  the  state  board  of  optometry  may,  by  order 
duly  entered,  require  the  attendance  of  witnesses  and  the 
production  of  relevant  books  and  papers  before  the  state 
board  of  optometry  in  any  hearing  relating  to  the  refusal, 
suspension  or  revocation  of  certificate  of  registration. n 

The  above  statutory  sections  are  contained  in  Chapter  101, 

R.  S.  Mo.  1929,  said  chapter  being  entitled  "State  Board  of  Optometry. 
It  will  be  noticed  that  while  the  board  is  given  power  to  compel  the 
attendance  of  witnesses,  no  provision  is  made  for  the  expense  nec- 
essarily attendant  upon  suoh  procedure.  Clearly  the  legislature 
must  have  intended  that  the  board  should  have  powee  to  pay  these 
expenses  else  the  nullity  of  granting  a power  without  the  means  to 
use  same  would  result.  We  are  of  the  opinion  that  where  a power  is 
granted  to  an  officer  or  a board,  that  all  authority  necessary  to 
the  effective  use  of  such  power  is  impliedly  granted. 

In  the  case  of  State  ex  rel  Bybee  vs  Hackmann,  207  S.W.  64, 
which  oase  was  decided  by  the  Supreme  Court  of  Missouri  en  bane,  the 
court  at  page  65  stated  as  follows: 

"for  it  1 8 fundamental  that  no  officer  in  this 
state  can  pay  out  the  money  of  the  state,  except  pursuant 
to  statutory  authority  authorizing  and  warranting  such 
payment.  Lamar  Tp.  v.  Lamar,  261  Mo.  171,  169  S.W.  12, 

Ann.  Cas.  1918D,  740.  But  it  is  also  well-settled.  If  not 

fundamental,  law  that,  whenever  a duty  or  power  Is  conferred 
¥y~ statute  upon  a public  officer,  all  ne oessary  authority  to 
Sake  such  powers  fully  efficacious,  or  to~ render  t he  performance 
of  such  duties  effectual  Is  conferred  by  implication.  Hannibal, 
etc.  Railroad  v.  County  Court,  &6  Mo.  30S;  v.  Linn 

Co.,  72  Mo.  650;  She 1 die y v.  Lynch,  95  Mo.  487,  8 S.W.  434." 

This  decision  was  approved  in  State  ex  rel  Bradshaw  vs 
Hackmann,  208  S.  W.  445  at  pages  447-448. 

Under  the  above  decisions,  shioh  in  our  opinion  may  be 
taken  to  apply  to  boards  as  well  as  to  off leers  individually,  the 
board  in  question  should  certainly  be  allowed  the  witness  expenses. 

In  addition,  the  payment  of  such  expenses  can  clearly  be  brought 
within  the  terms  of  the  Appropriation  Act  above  referred  to,  and 
should  be  paid  from  suoh  appropriation. 


Mr.  Pardue  - #3 
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As  to  your  second  queetlon  concerning  the  right  or 
power  of  the  board  to  hare  the  expenses  of  a travelling  investi- 
gator paid,  we  are  of  the  opinion  that  the  board  has  no  such 
right  or  power.  An  examination  of  the  statutory  seotione  con- 
cerning the  Board  of  Optometry  and  its  powers  disoloees  no  such 
right  or  power  granted,  nor  is  there  any  provision  from  which,  as 
in  the  question  above  disoussed,  any  suoh  right  or  power  could  be 
inferred.  Ve  are  relegated,  therefore,  to  the  basis  principle 
of  law  as  held  in  the  oase  of  Lamar  Township  vs.  City  of  Lamar, 

261  Mo.  171,  and  referred  to  in  the  Bybee  oase  above  oited  that 
no  money  of  the  state  oan  be  paid  out  exoept  pursuant  to  statutory 
authority  authorizing  the  payment  of  same. 

In  addition,  Article  X,  Seotion  19,  of  the  Constitution 
of  Missouri,  provides  in  part  as  follows: 

"See.  19.  MONEY  TO  BA  PAID  AS  APPROPRIATED — 

LIMIT — HOW  CONTINUED- -RECEIPTS  AND  EXPENDITURES.-  No 

moneys  Mi  all  ever  be  paid  out  of  the  treasury  of  this 
State,  or  any  of  the  funds  under  its  management,  exoept 
in  pursuance  of  an  appropriation  by  law.” 

We  are  of  the  opinion  that  not  only  is  there  no 
provision  in  the  Board  of  Optometry  statutory  seatlons  allowing 
this  right  or  granting  this  power  but  also  that  the  Appropriation 
Act  above  referred  to  does  not  Include  same  within  its  purvey; 
henoe,  the  above  constitutional  prohibition  arises  as  well.  It 
is  true  that  the  Appropriation  Act  refers  in  part  to  "general 
expenses”,  but  we  oonstrue  suoh  to  Include  only  suoh  expenses  as 
may  arise  in  a usual  routine  way,  and  not  to  Include  expenses 
lnourred  in  the  instituting  and  carrying  out  of  an  entirely  new 
and  unauthorized  procedure.  Since,  therefore,  both  the  laok 
of  statutory  authority  and  the  constitutional  seotion  militate 
against  this  proposition,  we  are  constrained  to  hold  that  it 
cannot  be  aocompllMied. 

Very  truly  yours, 


CMHjr-LKL 

CHARLES  M.  HOWELL,  Jr. 

APPROVED:  Assistant  Attorney-General. 


Attorney-General. 


sdxrintendxnt  or 

30H00LS: 


QUALIFICATIONS 


His  Exoellenoy 
Governor  Guy  B.  Park 
Jefferson  City 
Missouri. 


haroh  21,  1934. 


Dear  Governor: 


We  are  in  receipt  of  your  Excellency's 
request  for  an  interpretation  of  Section  9454,  R.  S. 
1929,  ae  to  the  qualifications  of  a County  Superinten- 
dent of  publio  schools. 


Section  10929,  R.  3.  Mo.  1909,  was  an ended 
in  1911  (Lave  1911,  page  404),  and  vas  carried  into  the 
1919  Revision  as  Seotlon  11343,  vhioh  vas  amended  in  1923 
(Lavs  1923,  page  358),  so  that  3eotlon  9454  le  the  prevent 
etatute.  3a id  section  provides  in  part  as  follovs: 


*****  said  county  school  superin- 
tendent shall  he  at  least  twenty- 
fou r years  old,  a oltlsen  of  the 
oounty,  shall  nave  taught  or  super- 
vised sohools  as  his  chief  vork 
during  at  least  tvo  years  of  the 
eight  years  next  preceding  his 
eleotion  or  appointment,  as  a 
regular  student  in  a state  teach- 
ers' college  or  university,  and 
shall  at  the  tijfe  of  his  election 


hold  a diploma  from  one  of  the  state 
teaohers  colleges  or  state  universi- 
ty* or  shall  hold  a state  certificate, 
authorising  him  to  teach  in  the  publio 
schools  of  Missouri,  or  shall  hold  a 
first  grade  oounty  certificate  authoris- 
ing him  to  teach  in  the  oounty  of  which 
he  is  superintendent:  ••••• 
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A reading  of  the  above  shove  that  the  Legislature 
intended  the  Oounty  Superintendent  of  Sohoole  to  have  the 
following  qualifications: 


(1)  Age  — over  34  years; 

(2)  Residential  — citizen  of  county; 

(3)  Experience  — tenoning  or  supervise 

schools; 

(4)  Educational  — graduate  of  sohools  or 

having  teaching  certificate. 


The  County  Superintendent  of  Schools  is  an  offioe 
created  by  statute.  Section  9454,  R.  S.  Mo.  1939.  * :uoh  an 
officer  has  no  ooamon  lav  povers  and  warrant  for  all  his 
offiolal  acts  oust  appear  in  statutory  enactment.  ” — 

3tatt  sx  inf.  Burgess  v.  Hodge.  Missouri  Supreme  Court  In 
Be  no,  330' Uo.  Bii,  This  case  vac  a proceeding  in  the  nature 
of  a quo  warranto,  in  which  the  right  of  Hodge,  respondent, 
to  hold  the  office  of  oounty  superintendent  of  publio  schools 
for  Barry  Oounty  was  challenged.  Hodge  vac  duly  elected 
and  qualified  but  his  predecessor  in  office  questioned 
hie  right  to  succeed  him  in  office  for  the  reason  that 
Hodge,  on  the  date  of  his  election,  did  not  have  a certi- 
ficate entitling  him  to  teach  in  the  publio  schools  of  Barry 
County.  The  trial  court  gave  judgment  for  respondent,  Hodge, 
which  was  affirmed  by  the  Supreme  Court,  which  held  that 
a oounty  superintendent  elected  within  three  years  after  a 
renewal  of  his  oertlfloate  was  qualified. 


The  office  of  Oounty  Superintendent  of  Sohools  re- 
quires that  one  be  qualified  as  to  age.  residence,  previous 
experience  and  education.  That  provision  relating  to  previous 
experience  is  this  - 

"• shall  have  taught  or  supervised 
sohools  as  his  chief  work  during 
at  least  two  years  of  the  eight 
years  next  preceding  his  election 
or  appointment;  ••••• 


The  Legislature  did  not  prescribe  In  what  grades  such  person 
should  teach;  neither  did  it  say  an  to  what  was  meant  by 
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"supervised  school s*.  We  are  inclined  to  the  con- 

clusion (State  ex  inf.  Burgess  v.  Hodge,  supra,  and 
State  ex  Inf.  Chian  v.  Hollowell,  288  Mo.  674).  that 
this  part  of  the  statute  simply  raisea  a question  of 
fact  as  to  previous  teaching  experience;  that  is  to 
say,  that  one  might  not  actually  have  taught  school, 
yet  if  he  "supervised  schools*  as  his  chief  work 
during  at  least  two  years  of  the  eight  years  next 
preceding  hie  election  or  appointment,  then  euoh  per- 
son would  he  qualified  from  an  experience  or  business 
viewpoint,  and  this  ie  all  we  believe  that  the  Legislature 
intended. 


low, as  to  the  phrase  "supervised  sehool  as  hie 
ehief  work”,  we  beliewe  that  the  Legislature  Intended 
that  to  mean,  one  who  had  experience  end  engaged  in 
that  particular  kind  of  work,  that  ie,  it  was  not 
limited  to  aotually  being  superintendent  of  schools  or 
a principal  of  a school  but  might  apply  to  one  who  worked 
with  one  actually  having  the  authority  to  s^ervlse. 
"Supervising"  being  defined  by  the  Century  Dictionary  as 
"oversee,  have  oharge  of,  with  authority  to  direct  or 
regulate.” 


Xn  Businessmen's  Assuranoe  Company  v.  Campbell , 

6 Fed  (3d)  546,  the  Circuit  Court  of  Appeal s.feightn 
Circuit,  in  construing  the  word  "supervise"  found  in 
an  answer  contained  in  an  application  for  an  insurance 
policy,  said  the  following! 


"We  think  that  to  supervise  such 
a business  means  to  supervise  all 
of  its  activitiss  and  may  include 
•demonstrative  direction*  and 
•regulation'  in  celling,  assembling, 
and  teaching  the  use  of  farm  imple- 
ments. Ws  do  not  mean  to  hold 
that  the  term  in  question  would  in- 
clude all  general  manual  labor 
usually  performed  by  employes  or 
others,  and  not  necessary  to  the 
direction  and  regulation  of  the 
work  or  task  in  hand.  Ws  think 
that,  in  determining  what  is  super- 
Xlglon  of  ag  2»rUottl»x  buotnoo. 

2 as  aa4  ««  shyster  ^ 

the  business,  its  customs,  and  the 
manner  of  its  general  direction  and 
regulation; 
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3o  we  conclude  and  it  la  our  opinion  that  if  a 
person  actual lx  taught  in  a school  for  two  years  or 
was  engaged  in  the  work  of  supervising  schools  either 
officially  or  as  an  eaployee.or  agent,  or  represen tat ire, 
or  aid  of  a superintendent,  then  such  person  would  be 
qualified  under  this  section  if  such  were  eleoted  or 
appointed  superintendent. 


As  to  the  other  part  of  said  section,  nanely, 
as  to  educational  qualifications,  a person  seeking  to 
be  County  Superintendent  would  hare  to  hold  a State 
certificate  or  hold  a dip Iona  froa  one  of  the  State 
teachers'  colleges  or  Stats  university. 


Tours  very  truly. 


APPROVED* 


JAKES  L.  HORIBOSTKL 
Assistant  Attorney~Oen*ral . 


At  tomey-Oenwrnl 


DELINQUENT  TAX  ) Appointment  and  compensation  must  be  approved 
ATTORNEY:  ) by  county  court,  Section  9952  R.  S.  Mo.  1929. 
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March  23,  1934. 


Hon.  George  B.  Padget 
Prosecuting  Attorney 
Davlees  County 
Gallatin,  Missouri 


My  Dear  Mr.  Padget: 

Sometime  age  you  requested  an  opinion  of  this  office 
on  the  following  natter: 

■Judge  Broen,  presiding  Judge  ef  our  county 
court,  has  requested  as  to  get  your  opinion 
pertaining  to  the  collecting  of  delinquent 
taxes,  and  the  aetheds  of  procedure  In  sueh 
natters.  The  judge  informs  ne  that  sons 
tine  heretofore,  Mr.  Troxel,  the  then  Treas- 
urer and  ex-offiolo  eolleetor,  appointed  0. 

0.  Mettle,  attorney,  to  collect  such  delin- 
quent taxes.  He  further  states  that  under 
the  Statute,  such  appointment  could  be  wade 
by  hla,  only  by,  and  with  the  approval  of  the 
eounty  court,  and  that  the  said  court  did  not 
approve  of  the  appolntnent  of  Mr.  Mettle,  but 
that  they,  the  county  court  wrote  on  the  paper 
appointing  him  by  said  Troxel.  that  such  appoint- 
ment is  not  approved.  Re  further  states  that 
there  are  now  tome  suite  pending,  brought  by 
Mr.  Mottle,  meting  under  the  nppolntnent  of 
Mr.  Troxel,  and  he  desires  your  opinion  as  to 
whether  there  is  any  may  whereby  these  pending 
suits  may  be  dismissed,  and  collected  under  and 
by  virtue  of  the  later  law  for  eolleotlon  of 
delinquent  taxes. 

Thle  county  court  never  did  approve  of  this 
appointment  by  said  Troxel,  but  notwithstanding 
Mr.  Mettle  did  continue  to  act,  and  institute 
suits  for  the  collection  of  taxes,*  • * * * • 
and  therefore  they  desire  thle  opinion  from 
your  office.*  *•*•••• 
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I. 

C01 TRACT  OF  DILIIQUXIT  TAX 
AT TORI £T  MUST  SI  II  RITIIG 
AID  APPROVED  BT  COUITT  COURT. 


We  shall  first  deal  with  the  question  as  to  the  status 
of  the  delinquent  tax  attorney  under  his  agreement  with  the  Collect- 
or which  apparently  was  not  approved  by  the  County  Court.  Authority 
for  the  appointment  of  a delinquent  tax  attorney  Is  found  in  Seotlon 
9952  R.  S.  Mo.  1929  (which  seetloa  was  repealed  by  the  57th  General 
Assembly).  Pertinent  portions  of  this  law  read  as  follows: 

• ♦ • for  the  purpose  of  coll eo ting  such  tax 
and  prosecuting  suits  for  taxes  under  this 
article,  the  collector  shall  have  power  , with 
the  approval  of  the  county  court.  ♦ • • • *to 
employ  such  attorneys  as  he  may  deem  neoeseary, 
who  shall  receive  as  fee e such  sum,  not  to  ex- 
ceed ten  per  cent  of  the  amount  of  taxes  actually 
collected  and  paid  Into  the  treasury,*  .♦  • • • 
as  may  be  agreed  upon  In  writing,  and  approved 
by  the  county  court.  * * • • * be fore  such 
eervloes  are  rendered,  which  sun  eh&ll  be  taxed 
ae  costs  In  the  suit  and  collected  as  other 
costs,  and  no  such  attorney  shall  receive  any 
fee  or  ooapensatlon  for  such  servloe6  except 
as  In  this  section  provided;*  ••••••••■ 

from  the  foregoing  It  Is  apparent  that  the  County  Collector 
Is  authorised  first,  to  appoint  some  attorney  at  lav  as  his  delinquent 
tax  attorney,  and  second,  to  agree  In  writing  with  such  attorney  ae 
to  his  compens; tlon,  which  In  no  event  shall  exceed  ten  per  cent  of 
the  amount  collected*  It  Is  also  required  that  both  of  these  acts 
of  the  County  Collector,  the  appointment  of  the  attorney  and  the 

agreement  as  to  fees,  must  be  approved  by  the  County  Court.  While 
these  exact  phrases  In  this  section  of  the  statute  do  not  seem  to  have 
been  passed  upon  by  our  Supreme  Court,  the  case  of  Butler  ve. 

Sullivan  County,  108  Mo.  630,  Is  very  helpful  In  determining  the 
necessity  for  the  approval  of  the  County  Court  of  the  appointment 
and  the  agreement.  The  Court  considered  Section  6893  R.  8.  of  1879, 
relative  to  the  employment  of  special  counsel  for  the  prosecution 
of  delinquent  railroad  taxes.  Portions  of  that  Section  read  as 
follows: 
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•The  County  Collectors  shall  have  power  with 
the  approval  of  the  county  court,*  * * * * • 
to  employ  such  attorneys  as  nay  he  deemed 
necessary  to  aid  and  assist  the  Prosecuting 
Attorney  lnconductlng  and  managing  such  suit; 
and  the  Court  In  which  suit  Is  brought  shall. 

If  plaintiff  obtains  judgment,  allow  such 
attorneys  a reasonable  fee  for  bribing  and 
conducting  such  suit,  which  shall  be  taxed 
against  the  defendant,  and  paid  as  other  costs 
in  the  case. * 

Considering  the  necessity  of  the  approval  of  the  County 
Court  of  the  contract  contemplated  by  that  section,  the  Court  stated 
as  follows,  1.  c.  636: 

•*  • • * the  only  power  granted  to  the  oounty 
court  Is  to  approve  or  disapprove  of  such  em- 
ployment, and  thereby  fix  the  status  of  the 
attorney  employed  by  the  collector  as  to  his 
right  to  such  compensation  when  his  right  to, 
and  the  amount  thereof,  comes  to  be  ascertain- 
ed by  the  court  in  which  the  tax  suit  Is  deter- 
mined, and  the  liability  therefor  fixed  by  the 
final  judgment  of  such  court.*  * * * •• 

According  to  this  ruling  under  the  statute  there  con- 
sidered, it  was  necessary  for  the  oounty  oourt  to  approve  the  appoint- 
ment so  as  to  fix  the  status  of  the  counsel  entltlly  him  to  receive 
the  compensation  flxed~Fy  tbe  statute.  However,  under  the  Instant 
statute  not  only  must  the  Couni y Court  approve  the  appointment  so 
as  to  fix  the  status  of  the  delinquent  tax  attorney,  but  the  County 
Court  must  also  approve  the  contract  for  compensation  , so  as  to 
fix  the  compensation  to  be  allowed  to  the  delinquent  tax  attorney. 

As  we  view  the  situation  In  the  absence  of  the  approval  of  the 
County  Court  of  the  contraot,  there  would  be  no  basis  for  the  assess- 
ment of  any  attorney  fees  against  the  delinquent  tax  payer  In  the 
suit,  nor  would  there  be  any  authority  for  the  collection  of  such 
attorneys  fees  and  the  payment  thereof  to  the  purported  delinquent 
tax  attorney.  This  view  point  Is  fortified  by  the  ruling  In  the 
case  of  Schulte  vs.  City  of  Jefferson,  273  S.  w.  170.  The  ordinances 
of  Jefferson  City  provided  that  the  City  Marshal  should  appoint 
police  officers  with  the  advice  and  consent  of  a majority  of  the 
members  of  the  City  Council.  The  facts  are  found  at  page  171: 
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••  • • * It  was  admitted  that  plaintiff  possees- 
ed  all  of  the  required  qualifications  of  a 
police  officer;  that  after  the  atteapted  appoint- 
ment of  plaintiff  by  the  aarshal , on  each  of  the 
occasions  above  referred  to,  plaintiff  began 
serving  aa  a pretended  police  officer  of  the  city, 
and  so  continued  froa  aoath  to  aonth,  acting 
under  order  of  the  marshal  and  without  confirmation 
by  the  city  oounoll,  and  vae  so  acting  at  the  time 
of  the  ooamenceaent  of  this  suit.  Plaintiff  was 
nevsr  at  any  tine  appointed  or  naned  as  a special 
officer  of  the  city  but  hae  been  acting  as  a 
regular  officer.  Plaintiff  Is  suing  for  pay  for 
services  rendered  under  an  alleged  'recess' 
appointment  to  fill  a vacancy  In  the  office  of 
police  officer.*  • • • •• 

The  Court's  decision  as  to  the  status  of  the  police 
officer  so  appointed  by  the  marshal  but  not  approved  by  ths  Council 
Is  tersely  stated  on  page  172: 

"(1)  It  Is  veil  settled— 

'Where  the  appointment  is  made  as  the 
result  of  a nomination  by  one  authority 
and  confirmation  by  another,  the  appoint- 
ment is  not  oomplete,  until  the  action  of 
all  bodies  ooncerned  has  been  hhd,  and  the 
body  which  has  been  intrusted  with  the  power 
of  confirming  appointments  may  reconsider  Its 
action  before  any  notion  based  upon  its  first 
decision  has  been  taken.'  13  Cyc.  p.  1372. 

Memo hem' 8 Public  Office  and  Officers,  Secs. 

114,  124;  22  R.  C.  L.  p.  433,  Sec.  64. 

(2)  Plaintiff  was  not  a de  jure  offloer  until 
at  least  confirmed  by  the  oounoll.  If  anything 
at  all,  he  was  a de  facto  officer,  and  such 
officer  Is  not  entitled  to  the  emoluments  of  the 
office.*  • • • • • 

We  shall  next  direct  our  attention  to  your  Inquiry  as 
to  the  authority  of  the  collector  to  oolleot  tnese  delinquent  taxes 
by  virtue  of  any  other  lav. 
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II. 


GOUITT  COLLECTOR  MAT  DI3MI3S 
SUIT  FOR  DXLII^UHT  TAX  AID 
PROCUD  UID£R  SSIATK  BILL  94. 


At  tie  regular  session  of  the  57th  General  Assembly  the 
statutes  authorising  the  enforcement  of  the  payment  of  delinquent 
taxes  by  suit  vas  repealed  and  an  entirely  nsm  procedure  established 
for  the  colleotlon  of  delinquent  taxes.  This  nee  law  wan  known  es 
Senats  Bill  94  and  is  found  at  page  435  Laws  of  Missouri,  1933. 
However,  in  Seetlon  9962b,  page  444,  the  following  saving  clause 
is  found: 


••  • * • • provided  however,  that  nothing  herein 
contained  shall  be  construed  to  affect  the  right 
of  the  county  collector  to  proceed  to  final  judg- 
ment and  foreclosure  for  taxes  upon  which  suit 
had  been  instituted  prior  to  the  effective  date 
of  this  act,  but  not  in  final  judgment,  nor  to 
prejudloe  the  rights  of  collection  of  any  costs 
or  commissions  attaching  in  such  oases  which  were 
valid  under  the  tax  lav  existing  at  the  tine  of 
institution  of  such  suits.  As  to  taxes  nerged  in 
judgment  at  the  effective  date  of  this  act  the 
foreclosure  of  the  tax  lien  and  proceedings  relative 
thereto  shall  be  had  under  the  provisions  of  the 
lav  as  suoh  law  existed  prior  to  the  passage  of 
this  aot,  and  as  to  suits  for  delinquent  taxes 
instituted,  but  not  merged  la  judgment,  at  the 
effective  date  of  this  act  the  collector  shall 
have  the  right  to  proceed  to  final  judgment  and 
foreclosure  of  the  tax  lien  under  the  provisions 
of  the  las  as  it  existed  prior  to  the  passage  of 
this  act,  or  such  collector  may,  in  Ms  discretion, 

dismiss  such  suits  and  proceed  to  foreclosure  of 
the  tax  lien  under  the  provisions  of  this  aot, 
suDject  to  the  preservation  of  rights  to  all  valid 
costs  and  commissions  that  may  have  already 
attached  in  such  character  of  suits  under  the  lav 
as  it  existed  prior  to  the  passage  of  this  act." 

By  virtue  of  the  foregoing  provision  the  county  Collector 
1 8 specifically  authorised  under  this  law  to  dismiss  pending  suits 
for  dellacuent  taxes  and  to  proceed  to  foreclose  the  state  taxes 
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by  publication  and  sale  In  lovenber  of  lu34.  This  provision  la 
clear  and  explicit 


COICLUSIOI. 


It  Is  therefore  tne  opinion  of  this  office,  fron  the 
information  given  In  your  Inquiry,  that  the  delinquent  tax  attorney 
does  not  have  a valid  appointment  made  In  accordance  with  the 
appropriate  law.  and  that  under  the  provisions  of  Section  9962b, 
Lavs  of  Missouri  1933,  the  County  Collector  Is  empowered,  If  he 
deems  It  advisable,  to  dismiss  tbs  pending  suits  to  enforoe  the 
payment  of  delinquent  taxes  and  proceed  with  the  collection  of  such 
delinquent  taxes  under  tne  previsions  of  Senate  Bill  94. 


Respectfully  submitted. 


HARRT  G.  WALTIER,  JR. 
Assistant  Attorney  General. 


APPROVED: 


Rdf  iciiTTtifSi, 
Attorney  General. 
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CONS  TAB  I£S  • Fee  for  trial  or  confession  1b  Justice  court. 


April  11,  1934 


Honor able  George  B.  Padget 
Proeeoatlng  Attorney 
Deviaaa  County 

Galls  tin,  Missouri 

Deer  Sirs 


Your  request  of  Karsh  30th  for  an  opinion  la 

aa  follows: 


"1  desire  your  opinion  on  a little 
natter  pertaining  to  the  fee’s  legally 
collectable  by  a Sheriff • I find 
under  See.  11791  R.  3.  1929,  entitled 
"Fees  of  sheriffs,  county  marshal*  and 
other  officer* ",  where  It  provides  a 
fee  In  every  trial  In  a criminal  ease, 
or  oonfesslon,  of  $1.90)  Under  S*e. 

11777,  entitled  "Pee*  of  constables". 

I find  no  provision  allowing  a eon- 
stable  a fee  of  $1.00  or  any  fee  In  a 
trial  of  a criminal  case,  or  for  a 
confess ion.  Nov  will  you  give  me  an 
opinion  on  the  two  following  question*, 
and  oblige,  lat,  la  a constable  en- 
titled to  a fee  of  £l.00  In  a criminal 
trial,  or  a confession  in  a Justice  of 
the  peaee  court?,  and  2nd,  where  a 
county  sheriff  la  acting  in  e Justice  peaee 
eomrt,  la  the  sheriff  entitled  to  a fee 
of  Jl.OO,  or  any  fee  In  case  of  e crim- 
inal trial  or  a confession  In  the  Justice 
of  tbs  peace  court?." 


The  pertinent  parte  of  the  statute  Involved 
In  thla  matter  are  aa  fellows: 


Section  11791,  R.  S,  No.  1929: 


#t 
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•sheriffs*  county  marshals  or  other 
?flccra  shell  be  allowed  fees  for 


officer 

tKIFs 


services  in  e rlmlnnl  esses 

end  for  all  proceedings  for  oon  tempt 
er  attachment  aa  follows  i 


For  every  trial  in  a criminal  ease 
or  confession  • •••••••••  #1*00* " 


Certain  specific  fees  are  aliened  oens tables 
under  Section  11777  R.  S.  Mo*  1329,  but  the  s tatute  is  silent 
as  to  any  fee  for  the  constable  In  the  trial  of  a criminal 
case  or  oonfesslcn  In  a Justice  court* 

These  two  statutes  (11791  and  11777)  are  in 
•pari  materia”*  They  relate  to  the  same  subject*  namely*  cock 
pensatlon  officers  for  serrieea  rendered  In  the  trial  of  a 
criminal  ease*  Seation  11791*  insofar  as  its  tarn*  "other 
officers**  is  concerned*  is  s general  statute  end  this  tern 
would  embrace  services  rendered  by  anyone  else  entitled  by  lav 
to  perform  the  duties  ordinarily  parforaed  by  sheriff  or  county 
marshal,  and  incidentally  these  duties  are  dally  performed  by* 
and  common  to*  the  of  floe  of  constable*  Section  11777*  relating 
to  feea  of  a constable*  la  a special  ate  tuts*  The  two  era  not 
repugnant  to  each  other  and  therefore  should  be  construed  so 
far  aa  to  harmonica  the  two*  sines  this  la  the  general  rule  of 
a statutory  construction*  Tevia  w*  Foley*  SO  S*  ■*  (2d)  68 
(1930)*  It  la  the  duty  of  a court  to  harmonise  statutes  re- 
lating to  the  seam  subject  matter  if  possible*  end  to  give 
effect  to  eaeh*  U*  S.  Veterans  Bureau  v*  Glenn*  46  S*  V*  (2d) 
200. 

It  la*  the  re  fora*  the  opinion  of  this  office 
that  a eons table  comas  within  that  class  designated  in  Section 
11791  as  "other  offioors”*  and  that  the  constable  Is  entitled 
to  s fee  of  el *00  for  every  trial  in  a criminal  seas  or  con- 
fession In  the  Justice  court  wherein  he  is  the  attending  officer 
in  the  court* 


Tours  very  truly* 


FHATKLXM  E*  RRAOAI 
Assistant  Attorney  General 


APPROVSDt 


FERiFB 


OFFICERS: 


ROTARY  PUBLIC  - UNITED  STATES  POSTMASTERS  CARNOT  AT  THE 

IjAME-TIME  BE  A VOTARY  PUBLIC  IN  MISSOURI. 


April  16,  1934. 


F!  LF  0 


His  Ixoellenoy 
Gorernor  Ouy  B.  Park 
Exeoutive  office 
Jefferson  City,  Missouri 


Dear  Oorernor: 


This  department  is  In  receipt  of  your  en- 
closures ana  letter  dated  March  30,  1934,  wherein  you 
etate  as  follows l 

•I  aa  attaching  hereto  a letter 
fm  Mr*  I,  V*  Seas,  requesting 
that  he  he  appointed  a Votary 
Public  for  Maries  Oouaty,  Missouri. 

•X  aa  also  attaching  a cony  of 
our  blank  Votary  PUhlle  fora  of 
application  and  you  elll  note 
that  it  states  la  nart  *X  an  not 
holding  aa  office  of  profit  under 
the  fbuted  States'* 

'i™  • v* ; ‘ v-  - 

•fiU  you  kindly  advice  ae  if # in 
your  opinion,  a lotary  Public  Ooa- 
ui scion  ahoaid  he  isaaed  to  Mr. 

Ssae.e 


Tour  eaoloeure  signed  "J.  1.  Suae*  and  dated  March 

39,  1934,  reads  as  follows: 

"Aa  asking  if  yoa  will  issue  aa 
aa  appoints ent  as  a Votary  Publia 
for  tala  Marias  County. 

•X  haws  nerved  three  terns  (13 
yre.)  ae  a Votary  hare  and  aa 
there  la  no  Votary  within  8 
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rail 68  of  here  I find  a dee and  for 
a Notary  at  this  place. 

"I  hare  been  Poe toaster  here  elnoe 
1930  - (4th  Glass)  and  also  an 
J is  t ice  of  the  Peace  here  - this 
position  held  for  past  13  yrs. 

•The  Postal  Laws  will  not  >eralt 
me  to  hold  any  elective  office, 
but  a 4th  Glass  P.M.  may  hold  ap- 
pointive positions  such  as  a J.P. 
or  N.P.  or  other  appointive  po- 
sition. 

"dill  appreciate  an  early  reply." 


Your  enclosure  signed  by  five  citizens  ana  dated 
March  29th,  1934 , reads  as  follows) 

"Realising  the  need  of  a Notary 
Publio  at  this  place  we  the  under- 
signed oitisens  ask  that  you  ap- 
point J.  W.  3waw,  a Notary  Public 
for  Maries  Oounty.  Mr.  3waw  has 
ssrvsd  as  Notary  at  this  placs 
for  13  yrs  up  to  3 yrn  ago  and  he 
is  wsll  qualified  for  the  work.* 


Your  enoloeure  of  Notary  Publio  Fora  of  Application, 
reads  in  part  as  follows} 

•31r:  I respectfully  request  that 
I be  appointed  and  oownlealoned  a 
Notary  Public  from  the  Oounty  of 


» I am  over  the  age  of 
years,  a eitlsen  of  this  tJtate  for 
■ore  than  one  year,  and  of  the 
United  States.  Z am  not  holding  an 
office  of  profit  under  the  United 
States,  and  ay  occupation  at  this 
time  is  that  of  


■ In  support  of  ay  application, 
I sub:  it  herewith  a certificate  of 
ay  qualifications  and  noral  charac- 
ter, and  of  ay  ability  to  give  the 
necessary  bond." 
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Article  XIV. , Section  4.  of  the  Missouri  Constitution 
provides  that  United  States  officers  cannot  hold  a state  office 
&zm  reads  as  fol^wwe: 

“Mo  person  holding  an  office  of 
profit  under  the  United  States 
shall,  during  his  continuance  in 
auoh  office , hold  aqr  office  of 
profit  under  this  state." 


Seotlon  11738,  R.  3.  Mo.  1929,  provides  for  the  tern 
of  offloe  for  notaries,  qualifications,  and  how  appointed,  in 
the  following  language! 

"The  governor, shall  appoint  and 
commission  in  eaoh  county  and  in- 
corporated city  in  this  state,  as 
occasion  may  require,  a notary 
public  or  notaries  public,  who  may 
perform  all  the  duties  of  such 
office  in  the  county  for  whloh  such 
notary  is  appointed  and  in  adjoin- 
ing count is s.  C&oh  such  notary 
shall  hold  office  for  four  years, 
but  no  person  shall  be  appointed 
who  has  not  attained  the  age  of 
tventy-one  years,  end  who  is  not 
a oitlzen  of  the  United  3tates  and 
of  this  state.  It  shall  be  the 
duty  of  every  auoh  notary  when  he 
performs  an  official  act  outside 
his  or  her  own  com at*  to  state  in 
his  or  her  certificate  that  the 
county  In  which  such  art  ie  per- 
formed adjoins  the  oouaty  within 
and  for  which  he  was  appointed 
and  oemmleeioned. " 


bouer  OM  "John's  American  Votary”,  (4th  ed. ) page 
1,  paragraph  1,  defines  a "notary*  in  the  following  manner: 

"A  notary  or  notary  public  le  on  of- 
ficer appointed  by  the  executive  or 
other  appointing  power  under  the  lawe 
of  different  states,  having  power 
generally  to  atteet  writings  for  the 
purpose  of  establishing  their  authen- 
ticity, to  administer  oaths,  and  to 
perform  similar  duties.” 


Page  3,  paragraph  3,  of  the  same  work  deala  with 
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notaries  in  the  United  States  and  declares  In  part  as 
follows; 

"In  the  United  States,  notaries 
are  state  officers*  usually  ap- 
pointed by  the  governor.  ••••* 


In  the  ease  of  feketer.  G&&  £±  *&£i  ?,*t, 
146  X.  K.  693,  the  Court  said t 

•••••An  officer  of  the  United 
States  is  one  who  holds  offioe 
by  rirtue  of  appointment  by  the 
President  or  by  heads  of  depart- 
ments authorized  to  aake  appoint- 
ments. U.  a.  T.  Mount,  134  U.  S. 
303;  8 8.  Ot.  60S;  31  1.  Kd.  463, 
citing  U.  S.  Oera&lne,  99  U.  8. 
506,  35  L.  Kd.  482;  3 Oyc.  818.**** 


In  the  case  of  State  w.  Baxnfaaa.  137  8o.  Reporter 
862,  l.o.  864,  the  Court  statec  as  follows: 

•A  postmaster  is  an  officer  under 
the  United  States,  and  hlo  office 
is  one  of  profit.  U.9.O.A.  Title 
5,  3eo.  361;  Title  39,  Sections 
31,  34,  53.  •*••• 


What  is  a lucrative  of floe  seems  to  be  very  well 
settled  upon  reason  and  authority.  Keohem  oa"Publlo  Of- 
ficers," Section  13,  page  10,  cays; 

•An  office  to  whleh  salary,  com- 
pensation or  fsss  art  attached  is 
a lucratlwe  office, or,  as  it  Is 
frequently  called,  an  office  of 
profit.  The  amount  of  the  salary 
or  compensation  attached  is  not 
material.  The  amount  attached  le 
supposed  to  be  an  adequate  com- 
pensation and  fixes  the  character 
of  tne  offioe  as  a lucratlwe  one, 
or  an  offioe  of  profit.* 


Jeotion  39,  Title  1,  of  the  Postal  haws  and  Regulations 
(1932)  deals  with  rsstrlotlons  on  holding  other  offices  in  the 
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following  language: 

"No  person  in  the  classified  civil 
service  and  holding  a position  un- 
der the  Poet  office  De  artment  shall 
acoent  or  hold  any  elective  office 
under  any  State.  Territorial  or  Muni- 
cipal government  (including  the  of- 
fices of  alderman,  councilman,  etc.) 
even  though  no  compensation  may  attach 
thereto,  and  no  such  person  shall  ac- 
cept or  hold  such  office  by  appoint- 
ment to  fill  an  unaxpired  terra.  Ex- 
ception is  made  in  the  case  of  a fourth' 
olaee  postmaster  who  is  a candidate  for 
or  holds  on  elective  position  of  an 
educational  nature  such  aa  member  of 
a school  board,  sohool  committee,  etc.; 
and  it  is  permissible  for  a fourth- 
class  postmaster  to  aooept  or  hold 
sue. t office  provided  no  political  is- 
sues are  involved  and  no  oamnalgn  is 
made  for  ths  position.'1 


Paragraph  3 of  ths  same  Scot ion  sets  out  the  positions 
that  may  be  held  by  appointment,  and  reads  aa  follows: 

"A  person  in  the  Postal  'Service  may  be 
appointed  (not  also ted)  to  the  office 
MM ML  gMftUc.  ••••  but  will  not  be 
> emit  ted  to  hold  such  office  or  posi- 
tion if  it  interferes  with  his  duties 
in  the  Postal  Service.* 


In  the  case  of  Foltz  v.  Karlin.  4 N.  S.  Reporter, 

439  l.o.  440,  the  Court  leld  that  tne  offices  of  postmaster 
and  township  trustee,  being  lucrative  off lose,  they  oould 
not  be  held  by  one  person  at  the  same  time.  The  Oourt  said: 

“The  state  courts  have  authority  to 
expel  him  from  the  office  of  town- 
ship trustee,  but  not  from  the  offloe 
held  by  appointment  from  the  federal 
government.  Our  courts  cannot  decide 
upon  the  right  of  an  appointee  of  the 
national  government,  but  they  oan  de- 
cide upon  the  right  of  one  asserting 
a title  to  an  offloe  under  the  laws 
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of  the  state.  Within  the  powers 
delegated  to  it,  the  federal  govern- 
ment is  supreme,  and  this  neces- 
sarily carries  the  authority  to  de- 
termine upon  the  qoaliflo&tion  of  lte 
officers  and  their  right  to  hold  of floe. 
••••  As  our  oourts  have  no  authority 
to  expel  an  incumbent  from  a federal 
office, they  ere  powerless  to  control  a 
man  who  attempts  to  defy  our  eonstitu- 
tlon  by  holding  both  a federal  and  a 
state  of floe,  unless  they  have  authority 
to  ex,-. el  him  from  an  office  held  under 
the  law 8 of  the  state,  notwithstanding 
the  fact  that  he  any  have  entered  into 
the  state  office  last.  Ve  entertain  no 
doubt  that  our  oourts  do  possess  power 
to  oust  a man  from  a state  <f  flee  who 
undertakes  to  hold  it  in  defiance  of 
our  constitution.  ••••If  a man  nsr- 
siets  in  clinging  to  h federal  offioe, 
our  oourts  can  and  will  ooapel  him  to 
loosen  hie  hold  upon  an  of flee  erected 
by  the  state.  Zf  he  persevere#  in  his 
effort  to  violate  our  fundamental  law 
by  holding  two  offices,  the  sure  penalty 
will  be  the  lose  of  that  uver  which  the 
state  has  Jurisdiction.  He  may.  if  he 
will,  surrender  the  federal  offioe  and 
retain  that  oreated  by  the  state,  but 
he  cannot  retain  both  in  defiance  of  the 
constitution.  Zf  he  eleote  to  hold  the 
federal  offioe,  he  must  surrender  the 
state  offioe. 


our  opinion  is  Halted  to  the  preoiee  issue  of  whether 
a poet  aster  con  legally  hold  a notary  public  commission  with- 
in the  provisions  of  Article  XZT.,  Jeotion  4.  of  the  Missouri 
Constitution,  supra. 
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In  the  light  of  the  foregoing  oases  and  eeotionst 
ve  reach  the  oonoiuslon  tJ^at  a postmaster  ia  on  offioer 
under  the  United  States  and  that  his  office  is  one  of  profit 
under  the  United  states,  and  further  that  a notary  publio 
is  a state  offioer  and  that  his  offloe  is  one  of  profit  under 
this  State.  This  falls  directly  under  the  prohibition  of 
Article  XIV..  Section  4.  of  the  Missouri  Constitution,  which 
provides  that  "no  person  holding  an  office  under  the  United 
States  shall,  during  his  continuance  in  such  office,  hold 
any  office  or  profit  under  this  state."  We  are,  therefore, 
of  the  opinion  that  a notary  publio  commission  cannot  be 
Issued  to  Mr.  Sens. 


It  is  true  that  it  has  been  the  policy  of  our  Legis- 
lature to  make  an  exception  in  the  case  of  notaries  publio 
when  restricting  the  holding  of  several  estate  offices  in 
one  person;  but  this  policy  was  never  Intended  to  spply  to 
State  and  federal  officers  as  set  out  in  clear  and  unequivocal 
language  in  Article  XIV.  Section  4.  of  the  Missouri  Constitu- 
tion, supra. 


It  is  further  true  that  under  paragraph  3 of  3cotlon 
39  of  the  Foetal  Lawa  and  Regulations  of  1932,  supra,  an 
exception  is  made  in  the  case  of  nereons  in  postal  service 
who  may  be  appointed  (not  elected)  to  the  office  of  the  notary 
public.  However,  as  stated  ia  the  case  of  fplti  v.  Kaolin. 
supra,  *••••  Our  courts  cannot  decide  icon  the  right  ox  ?~n  ap- 
pointee of  the  national  government,  but  they  can  decide  upon 
the  right  of  one  asserting  a title  to  an  office  under  the 
laws  of  the  state. ••••" 


rte  are,  therefore,  of  the  further  opinion  that  Mr. 
dwaw  may  be  ooanlssloned  a notary  publio  if  he  will  surrender 
his  federal  office,  but  he  cannot  accept  or  hold  both  of floes 
la  deflanoe  of  the  Constitution.  As  was  stated  in  the  case 
of  Bolts  w.  Karlin.  su»ra,  "The  courts  will  ooeroe  obedience 
to  the  const ltuiion,  and  will  not  peralt  men  to  hold  offloe 
in  violation  of  its  provisions." 


Respectfully  submitted. 


APPROVED t 


%sr  m.  sAwtgka 

Assistant  Attorney-General. 


“BThoCTM  lift! 

Attorney-General . 

(Returned  to  the  Governor  two  of  the  enclosures  - (l)  Letter  of 
UW/efj  Mr.  3waw  to  the  Governor,  dated  High  Gate 


Mo,  March  39th,  and  the  one  signed  bv 
citizens  by  C.  E.  Davis,  dated  3/39/34 


five 


MARI  HALL  LUPR  .IL'*  COURT 


Mileage  fees 


Jr" 


April  19,  1974. 


Hon.  Guy  d.  r ark, 
Governor  of  Missouri, 
Jefferson  City, Missouri. 


•UU'j 


i 


Dear  Oovernort 

Acknowledging  your  request  of  Jtpril  18th  for  an  op- 
inion which  was  as  follows t 

"May  I ask  your  opinion  as  to  whether  or 
not  the  Marshall  of  the  Supreme  Court  is  enti- 
tled to  mileage  and  fees  as  messenger  under 
'he  following  statement  of  facts t 

"The  Supreme  Court  affirmed  the  sentence 
of  a felon  who  was  on  bond  at  the  time  senten- 
ce was  affirmed.  The  defendant  had  fled  the 
State  and  the  bond  was  forfeited.  He  was  ap- 
prehended in  the  State  of  California  and  re- 
quisition issued  to  the  Governor  of  that 
State  and  by  him  honored.  The  Marshall  of 
the  Supreme  Court  wa™  appoined  by  me  as  mes- 
senger to  return  the  prisoner.  He  went  to 
Calif oral a and  obtained  the  custody  of  the 
prisoner,  anroute  from  there  to  Missouri  In 
a motor  car  with  the  prisoner,  the  prisoner 
escaped  some  plaoe  in  Texas  and  has  not  since 
bean  apprehended ." 

The  sections  of  the  statutes  pertinent  to  this  question 
are  sections  3587  and  3688  of  the  Revised  Statutes  of  ttlsso  rl  for 
1929  and  are  in  words  and  figures  as  follows,  to-wltt 

"Sec.  3587.  Messenger,  when  to  be  appointed. - 
/•henever  the  governor  of  this  state  shall  de- 
mand a fugitive  from  Justice  from  the  executive 
of  another  state  or  territory,  and  shall  have 
received  notice  that  such  fugitive  will  be  sur- 
rendered, he  shall  issue  his  warrant,  under  the 
seal  of  the  state,  to  some  messenger,  comnand- 
ing  him  to  receive  such  fdgltlva  and  convey 
him  to  the  sheriff  of  the  county  in  which  the 
offense  was  conmltted,  or  Is  y law  cognizable. 

R.  S.  1919,  p.  3930. 
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" bee.  358o.  Expenses  under  preceding  sec* 
tion,  how  paid*  • The  expenses  which  may 
accrue  under  the  last  section, being  first 
ascertained  to  the  satisfaction  of  the  gov- 
ernor, shell,  on  hie  certificate,  be  allow- 
ed and  paid  out  of  the  state  treasury,  as 
other  demands  against  the  state.  (R.  f. 

1919,  p.  3931.) 

The  question  presented  has  never  been  passed  on  by 
our  appellate  courts  nor  can  we  find  any  similar  case  In  the 
United  States.  The  only  time  the  courts  of  Hiss  our'  have  con- 
strued either  section  was  In  State  ex  rel.  v.  Alim,  180  Mo.  27 
when  they  held  that  the  governor  must  determine  how  much  shall 
be  paid  before  the  auditor  can  lawfully  Issue  a warrant. 

The  cases  decided  by  the  other  appellate  oourts  of 
the  United  States  have  been  determined  by  some  section  of  their 
statute  Involved  and  which  Is  not  In  the  words  of  our  statutes. 

Since  our  statutes  have  never  been  construed  upon  the 
points  presented  by  your  request  It  is  our  purpose  to  construe 
them  In  the  manner  provided  by  law. 

That  part  of  section  655  of  the  Revised  Statutes  of 
Missouri  for  1929  applicable  to  this  opinion  Is  as  follows! 

v * first,  words  and  phrases  shall  be 
taken  ftn  their  plain  or  ordinary  and  usual 
sense,  but  technical  words  and  phrases  hav- 
ing a peculiar  and  appropriate  meaning  In 
law  shall  be  understood  according  to  their 
technical  import j*  * *" 

The  messenger  appointed  here  was  the  agent  of  the 
Governor  to  receive  and  convey  the  prisoner.  The  legislature 
Intended  that  he  should  not  receive  any  profit  from  the  execu- 
tion of  the  Governor* r warrant  because  they  fixed  as  his  only 
compensation  actual  expenses.  Considering  the  hazards  of 
travel,  the  time  and  distance  Involved  we  do  not  feel  that 
the  legislature  Intended  that  the  messenger  should  be  penal- 
ized by  the  loss  of  his  expenses  beoause  of  an  escape,  unless 
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It  ml^ht  be  shown  that  he  was  grossly  negligent,  and  In 
the  absence  of  any  statutory  requirement  of  delivery  prior 
to  payment  we  feel  that  the  legislature  took  Into  consider- 
ation the  fact  that  a prisoner  might  be  killed,  rescued  or 
esoape  through  no  fault  of  the  messenger. 


Conclusion. 


The  opinion  of  this  office  Is  that  slnoe  there  are 
no  technical  words  or  phrases  In  these  statutes  they  must  be 
c on r trued  In  their  ordinary  meaning  and  the  plain  Intent  was 
to  provide  that  the  messenger  In  the  performance  of  his  duty 
in  the  execution  of  the  Governor* s warrant,  should  travel  at 
the  expense  of  the  state.  It  Is  not  reasonable  to  believe 
that  a messenger  as  above  provided  be  expected  to  shoulder 
necessary  expenses  of  trips  where  the  prisoner  escapes  his 
custody.  The  statutes  do  not  provide  any  compensation  for 
his  time  and  trouble  other  than  expenses  und  certainly  he 
should  not  te  an  insurer  of  delivery  of  his  prisoner. 

If  the  legislature  had  Intended  the  messenger  to  be 
an  Insurer  of  the  safe  delivery  before  expenses  be  legally 
allowed  “hey  should  have  so  provided  In  unequivocal  terms. 

4 (e  find  that  the  legislature  did  not  so  provide  but  only 
provided  that  "expenses  be  ascertained  to  the  satisfaction 
of  the  - cwernor." 

It  follows  then  that  the  governor  In  his  discre- 
tion can  allow  necessary  expenses  to  a messenger  in  extra- 
dition matters  and  this  is  true  even  though  the  prisoner 

may  escape* 


Respectfully  su  knitted. 


Roy  MoKlttrlok 
Attorney  Oeneral. 


NEPOT ISM: -Second  co’asin  not  related  within  the  Third  Degree,  as 
prohibited  by  Section  6529,  R.  S.  Mo.  1929. 


,0 


May  7,  1934. 


Mr.  Kirby  W.  Patterson, 
City  Attorney, 
3pringfield,  Missouri. 

Dear  Sir: 


/ 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

"Our  recently  elected  Commissioner  of 
Streets  has  requested  that  I write  you 
for  an  opinion  construing  the  nepotism 
provision  in  the  Constitution,  and  in 
the  Statute  relative  to  cities  of  the 
second  class,  in  connection  with  an 
appointment  which  he  desires  to  make. 

The  person  he  had  in  mind  for  the 
appointment  is  the  son  of  a first 
oousin  to  the  wife  of  one  of  the  city 
commissioners.  I realize  the  great 
number  of  inquiries  that  come  to  your 
office  regarding  this  subject,  but  ae 
this  is  an  appointment  which  the  Com- 
missioner desires  to  make  immediately 
I would  greatly  appreciate  it  if  you 
could  give  an  immediate  answer  to  this 
letter. 

Due  to  the  fact  that  the  method  of 
figuring  relationship  is  so  different 
under  the  civil  law  and  the  coramon  law, 
and  also  due  to  the  fact  that  any  opin- 
ion I would  gibe  will  be  wholly  without 
any  authority,  it  is  desirable  that  we 
have  an  on inion  from  your  office  on  this 
subject.  The  section  of  the  statutes 
relating  to  nepotism  in  cities  of  the 
second  class  is  Section  6529,  R.  9.  Mo. 

1929." 

Section  6529,  R.  3.  Mo.  1929,  provides  as  follows: 

"It  shall  be  unlawful  for  any  officer  of 
such  city  to  vote  for  appointment  or  to 
appoint  any  person  related  to  him  or  to 
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any  member  of  the  city  council,  by 
affinity  or  consanguinity  within  the 
third  degree,  to  any  clerkship,  office, 
position,  employment  or  duty  in  such 
city  or  in  any  of  its  departments;  any 
violation  of  this  section  shall  ipso 
facto  render  vacant  the  office  of  the 
person  violating  it;  and  no  person 
appointed  in  violation  of  this  section 
shall  receive  the  compensation  of  the 
office  to  which  he  is  so  unlawfully 
appointed.  " 

Under  the  foregoing  section  it  is  illegal  for 
any  offioer  of  the  city  to  vote  for  the  appointment,  or  to 
appoint  any  person  related  to  him  or  to  any  member  of  the 
city  oouncil,  either  by  affinity  or  consanguinity,  within 
the  third  degree.  The  question  then  arises  under  the  sec- 
tion whether  the  Commissioner  is  related  within  the  third 
degree  to  the  son  of  a first  cousin  of  his  wife.  The  per- 
son seeking  the  appointment  and  the  City  Commissioner  are 
related  as  second  cousins. 

Under  the  rule  laid  down  in  12  C.  J.  511,  there 
are  two  methods  of  computing  the  degrees  of  relationship, 
as  follows: 


"One  by  the  canon  law,  which  has  been 
adopted  into  the  common  law  of  descents 
in  England,  and  the  other  by  the  civil 
law  which  is  followed  both  there  and 
here  in  determining  who  is  entitled  as 
next  of  kin  to  administer  personalty  of 
a decedent.  The  computation  by  the  canon 
law  is  as  follows:  *We  begin  at  the 
common  ancestor,  and  reckon  downwards; 
and  in  whatever  degree  the  two  persons, 
or  the  most  remote  of  them,  is  distant 
from  the  common  ancestor,  that  is  the 
degree  in  which  they  are  said  to  be  re- 
lated. • By  the  civil  law  the  commutation 
is  from  the  intestate  up  to  the  oommon 
ancestor  of  the  intestate,  and  the  person 
whose  relationship  is  dough t after,  and 
then  down  to  that  person,  reckoning  a 
degree  for  each  person,  both  ascending 
and  descending. * 

We  do  not  find  that  the  courts  of  this  State 
have  laid  down  any  rule  as  to  how  the  relationship  under  the 
anti-nepotism  provision  of  the  Statute  or  Constitution  shall 
be  computed.  In  other  states  where  anti-nepotism  provisions 
are  in  force  the  courts  have  generally  applied  the  civil  rule. 
We  believe  that  the  courts  of  this  8tate,  when  the  matter  is 
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presented  for  consideration,  will  adopt  the  civil  rule  and 
we  have  consequently  applied  that  rule  in  comuting  the 
degree  of  relationship  prohibited  under  the  Constitution. 
Applying  the  civil  rule  we  are  of  the  opinion  that  a 
second  cousin  is  not  within  the  third  degree,  as  prohibited 
by  Section  6529,  R.  S.  Vo.  1929,  or  within  the  fourth  degree, 
as  prohibited  by  Section  13  of  Article  XIV  of  the  Constitution. 

It  is  therefore  the  opinion  of  this  Department 
that  a second  cousin  is  not  related  within  the  third  degree, 
as  prohibited  under  Section  6529,  R.  3.  i.!o.  1929,  or  within 
the  fourth  degree,  as  prohibited  under  Section  13  of  Article 
XIV  of  the  Constitution. 


Very  truly  yours, 


rRA«TX  W.  KAYES, 

Assistant  Attorney  General. 


f 


APPROVED : 


Attorney  General. 


T1 H:S 


SHERIFF:  It  ia  the  duty  of  the  looal  sheriff  to  convey  the 

I prisoner  to  the  pentltentiary  when  an  appeal  Is 
dismissed  in  the  Supreme  Court  for  failure  to 
prosecute  same  on  behalf  of  the  defendant. 


June  29,  1934. 


O 


FILED 

/ i 

/ 

/ / 

Hon.  Oeo.  B.  Pad^et  i , 

Prosecuting  Attorney  — 

Harless  County 
Gallatin,  Missouri 


Hear  Mr.  Padgeti 


This  is  to  aaknowledge  your  letter  of  June  20th,  as 

follows i 


"1  received  a postal  eard  from  the  Clerk 
of  the  Supreme  Court,  dated  May  17, 

1934,  saying  'In  case  of  State  v.  Milford 
Lirlfy . Respondent's  motion  to  dismiss  appeal 
sustained  & appeal  dismissed".  He  was  on 
Dee.  7,  1928  py  a Jury  convicted  and  punish- 
ment  two  years  in  penitentiary,  various 
motions  and  delays  were  such  that  he  was 
not  formally  sentenced  until  March  31st, 

1952  at  which  time  he  was  formally  sentenced 
by  our  circuit  court  to  two  years  in  the 
penitentiary}  at  which  time  his  appeal  was 
granted  to  the  supreme  court,  but  later 
the  appeal  dismissed  as  above  stated. 

Mow  the  question  is,  does  the  officer's 
from  Supreme  court  come  and  take  hi ^ to 
the  penitentiary,  or  does  our  sheriff  pick 
him  up  and  take  hint 

Mow  another  matter  of  similar  kind;  1 Just 
received  a postal  card,  from  clerk  of 
Supreme  Court,  saying,  'In  case  of  State 
vs.  Herman  uong,  respondents  motion  to 
dismiss  appeal  sustained  and  appeal  dis- 
missed. * Herman  Long  was  tried  in  our 
eiroult  court  in  May  1927,  and  defendant 
was  convicted  and  punishment  fixed  at  two 
years  in  the  Penitentiary. 
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He  filed  a motion  for  new  trial,  save 
a day  to  day  bond  and  while  the  oare 
was  pending  on  the  motion  he  forfeited 
the  bond  by  falling  to  appear,  and 
afterward  he  waa  convicted  and  sentenced 
to  pentltentiary  for  stealing  chickens 
in  another  county,  and  we  did  not  get  to 
sentence  hla  until  March  1932.  da  then 
appealed,  bat  as  above  stated  the  appeal 
has  been  dismissed. 

The  same  question  In  this  case  as  the 
first  one  above  asked.  I don't  believe 
either  of  them  has  been  take1)  to  peniten- 
tiary yet  on  these  convictions,  or 

sentences. ■ 


We  find  that  on  t.eoember  5th,  1933,  this  Department 
rendered  an  opinion  which  answers  your  question.  In  said 
opinion  we  held  the  following: 

■we  are  therefore  of  the  opinion  that  when 
a criminal  case  is  dismissed,  either  at 
the  option  of  the  defendant  or  for  failure 
to  perfect  the  appeal,  it  is  the  duty  of 
the  local  sheriff  to  oonvey  the  prisoner, 
in  case  of  a felony,  to  the  penitentiary 
or  to  carry  out  the  judgment  of  the  court.” 


we  are  of  the  same  opinion  at  this  time,  and  such  spiled 
to  the  facts  in  your  case. 

when  an  appeal  is  dismissed  by  the  Supreme  Court  it  has 
the  same  effect  as  though  the  case  had  never  been  before  the 
Supreme  Co  rt,  consequently  the  local  circuit  court  has  retained 
Jurisdiction  all  of  the  while.  The  appeal  being  dismissed  in 
the  Supreme  Court  because  of  the  failure  of  the  defendant  to 
perfect  same,  thus  no  Jurisdiction  ever  lodged  in  the  Supreme 
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Court  so  that  that  court  could  not  direct  the  marshal  to 
carry  out  ita  mandate  affirmance,  which  would  direct  the 
marshall  to  arrest  and  convey  the  prisoner  to  the  Penitentiary* 

like  are  herewith  attaching  copy  of  the  opinion 
referred  to. 


tours  very  truly. 


James  L.  Horn  Bos  tel 
Assistant  Attorney- General. 


APPROVED* 


TToY  'EfiTliTdk — 

Attorney-General . 


JLHtEQ 

Fnc. 


tax: 


act  of  judgment  on  House  Bill  124. 


r 


& 


September  4,  1934. 


Honorable  George  B.  Padget, 
Proseouting  Attorney, 

Dari ess  County, 

Gallatin,  Missouri. 


My  dear  Mr.  Padget: 


I acknowledge  receipt  of  your  communication  of 
recent  date  requesting  an  opinion  on  the  following  matter: 

"Ref erring  you  to  page  166  Laws  of 
Mo.  Extra  Session  1933,  where  there 
was  a law  enacted  regarding  penalties 
on  delinquent  taxes.  I desire  your 
opinion. 

*e  have  a judgment  of  our  Circuit 
Court  for  delinquent  taxes  against  the 
Farmers  Exchange  Bank  of  Gallatin,  Mo. 
which  bank  failed  several  years  ago, 
though  not  yet  finally  liquidated  nor 
fully  settled  up;  and  to  date  the 
judgment  is  not  paid.  Now  does  this 
law  have  any  effeot  or  in  any  manner 
Interfere  with  the  collecting  of  the 
penalties,  whloh  penalties  are  a part 
and  portion  of  the  sum  <for  whloh  the 
said  judgment  was  obtained  before  the 
passing  of  this  law." 

House  Bill  No.  124,  found  at  page  166,  Laws  of 
Missouri,  Extra  Session,  1933-34,  reads  as  follows: 

"That  all  penalties  and  interest  on 
personal  and  real  estate  taxes  dellnouent 
for  the  year  1932  and  prior  years  shall 
be  oomputed  after  December  31,  1933,  on 
the  same  penalty  basis  as  the  taxes  de- 
linquent for  the  year  19213  until  paid." 


Hon 
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Bept.  4,  1934. 


Tha  title  to  this  act  as  introduced  by  Representative  Clink- 
scales  Indicates  that  this  law  was  for  the  relief  of  the  taxpayers 
of  the  state,  and  the  Attorney  General,  in  a former  opinion,  has  held 
that  full  benefit  of  this  remedial  law  is  to  be  given  the  taxpayer. 
Although  this  law  was  approved  January  18,  1934,  it  did  not  become 
effective  until  April  12,  1934.  Under  the  provisions  of  this  law 
taxes  for  the  year  1932  and  prior  years  are  to  be  computed  upon  the 
same  penalty  basis  as  taxes  for  the  year  1933. 

From  your  letter  I take  it  that  the  judgment  for  these  taxes 
was  rendered  between  the  1st  of  January  and  the  12th  of  April,  1934, 
or  prior  to  the  13th  day  of  April,  1933.  If  rendered  between  April 
13  and  December  31,  1933,  such  a decision  would  be  a nullity.  In 
State  ex  rel.  McKlttrick  v.  Bair,  63  S.7.  (2d)  64,  Judge  Hays  consid- 
ered the  effect  of  Senate  Bill  Ho.  80,  a penalty  remission  law,  upon 
the  collection  of  back  taxes  by  suit  and  held  that  no  judgment  could 
be  rendered  during  the  effeotivs  dates  of  suoh  enactment  (l.c.  67): 

"All  questions  necessary  to  be  discussed 
having  been  determined,  it  seems  advis- 
able, before  closing  this  opinion,  to 
observe  briefly  the  effect  of  the  change 
in  the  law  upon  the  back  tax  suits  that 
have  been  filed,  or  may  be  filed,  sub- 
seouently  to  the  date,  April  13  of  the 
current  year,  when  this  new  law  became 
effective.  Owing  to  the  alternative 
opinions  granted  the  taxpayer,  with 
periodically  and  increasingly  reduced 
advantage  to  him  in  the  avoidance  of 
penalties,  a ouestion  of  some  difficulty 
is  presented  pertinent  to  the  effect 
upon  suit 8 pending  during  any  part  or 
all  of  the  entire  period  covered  by 
the  act.  Concerning  this  matter,  it 
is  our  view  (1)  that  none  oan  proceed 
to  final  judgment  before  the  expiration 
of  the  act  on  January  1 next;  ***♦" 

Providing  the  judgment  referred  to  in  your  communication  was 
rendered  as  aforesaid,  to-wit,  between  January  1 and  April  12,  1934, 
or  prior  to  April  13,  1933,  the  Interests  of  all  the  parties  thereto 
thereby  became  finally  settled.  Judgment  having  been  rendered,  the 
Legislature  would  have  been  without  power  to  remit  any  portion  of 
the  penalties  adjudicated  to  be  due  in  that  proceeding.  The  Jud&nent 
having  vested  the  right  to  the  various  additional  charges,  the 
right  of  the  Legislature  to  remit  them  is  barred  by  Section  51, 
Article  IV  of  the  Constitution  of  the  state  of  Missouri.  This 
section  reads  as  follows: 
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"The  General  Assembly  shall  hare 
no  power  to  release  or  extinguish, 
or  authorize  the  releasing  or  ex- 
tinguishing, in  whole  or  In  part,  the 
Indebtedness,  liability  or  obligation 
of  any  corporation  or  individual  to 
this  3tate,  or  to  any  county  or  other 
municipal  corporation  therein." 


However,  again  returning  to  House  3111  No.  124, there 
la  nothing  on  the  face  thereof  that  indicates  that  It  is  to  ap- 
ply to  taxes  which  have  been  reduced  to  judgment,  and  as  this 
not  is  to  be  construed  so  as  to  remove  any  constitutional  ob- 
jections thereto,  we  conolude  that  there  was  no  intention  for 
this  act  to  apply  to  valid  judgments. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  of floe  that  all 
suits  for  delinquent  taxes  which  were  reduced  to  judgment  prior 
to  the  13th  day  of  April,  1933,  or  between  January  1 and  April 
12,1934,  have  fixed  the  liability  of  the  taxpayer  to  pay  the 
pennlties,  Interest  end  costs  legally  acorulng,  and  that  the 
payment  of  such  judgments  cannot  be  made  under  the  provisions 
of  House  Bill  No.  124. 


Assistant 


APPROVED: 


m Mc^Mick 

Attorney  General 
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HOME  OWNERS’  LoAN  CORPORATION  BONDS:  Bonds  issued  under  Amended  Act 
of  27,  3.934  may  be  accepted  as  collateral  for  state  funds  and  county 

deposits;  bonds  issued  prior  to  effective  dateof  amended  section  are 
not  acceptable  unless  they  have  since  received  same  guarantee. 


December  17,  1934. 


Hon.  Francis  X.  Pavesich, 

Home  Owners’  Loan  Corporation, 
1015  Buder  Building, 

7th  & Market  Streets, 

St.  Louis,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
December  7,  1934  making  inquiry  as  to  whether  or  not  Home 
Owners’  Loan  Corporation  Bonds  are  eligible  as  security  or 
collateral  for  the  deposit  of  state  funds  or  county  deposits 
in  Missouri. 

Section  12187,  R.S.  Mo.  1929  sets  forth  the  character 
of  security  required  in  Missouri  for  county  deposits  and  is  as 
follows: 


"Within  ten  days  after  the  selection 
of  depositaries,  it  shall  be  the  duty 
of  each  successful  bidder  to  execute 
a bond  payable  to  the  county,  to  be 
approved  by  the  county  court  and  filed 
in  the  office  of  the  clerk  thereof, 
with  not  less  than  five  solvent  sureties, 
who  shall  own  unencumbered  real  estate 
in  this  state  of  as  great  value  as  the 
amount  of  said  bond,  or  with  a surety 
or  trust  company  authorized  by  the  laws 
of  this  state  to  execute  bonds  as  surety: 
Provided,  that  the  court  may  accept  in 
lieu  of  real  estate  as  security  bonds 
of  the  United  States  or  of  the  state  of 
Missouri,  which  said  bonds  shall  be 
deposited  as  the  court  may  direct;  the 
penalty  of  each  depositary’s  bond  to  be 
not  less  than  such  proportion  of  the  total 
annual  revenue  of  said  county  for  the 
years  for  which  such  bond  is  given  as 
the  sum  of  the  part  or  parts  of  the  funds 
awarie&  to  such  bidder  selected  respectively 
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bears  to  the  whole  number  of  said 
parts  the  amount  of  the  bond  to  be 
fixed  by  the  court,  and  said  bond 
shall  be  conditioned  for  the  faithful 
performance  of  all  the  duties  and 
obligations  devolving  by  law  upon 
said  depositary  and  for  the  payment 
upon  presentation  of  all  checks  drawn 
upon  said  depositary  by  the  proper 
officers  of  said  county  or  any  town- 
ship whenerer  any  funds  shall  be  in 
said  depositary,  and  that  all  interest 
will  be  paid  promptly,  and  that  all 
said  funds  shall  be  faithfully  kept 
and  accounted  for  according  to  law; 
and  for  a breach  of  said  bond  the 
county  or  any  school  district  or 
township  of  said  county  or  any  person 
injured  may  maintain  an  action  in  the 
name  of  the  county  to  the  use  of  the 
complainant ." 


Section  11469,  Laws  of  Missouri,  1931,  page  378,  sets  forth 
the  type  or  character  of  security  required  by  the  State  for  its 
deposits  and  is  as  follows: 


"For  the  security  of  the  funds  deposited 
by  the  treasurer  under  the  prowl si ons 
of  articles  1 and  2 of  this  chapter, 
the  gowernor,  attorney-generel  and  the 
treasurer  shall  require  of.  said  seleoted 
and  approved  banks  or  banking  institutions 
giving  security  for  the  safe-keeping  and 
payment  of  said  deposits  a bond  equal  to 
at  least  25$  of  the  amount  of  the  aocepted 
bid  or  bids,  to  be  approved  by  the  governor 
and  attorney-general,  and  in  addition 
thereto,  bonds  of  the  United  States,  the 
State  of  Missouri,  or  in  their  discretion, 
the  registered  bonds  of  the  City  of  St.  Louis 
or  of  any  other  city  in  this  state  having  a 
population  of  not  less  than  two  thousand, 
or  in  their  discretion  the  registered  bonds 
of  any  county  in  this  state,  or  in  their 
discretion  the  registered  bonds  of  any  school 
district  situated  in  any  city,  town  or  vil- 
lage in  this  state,  or  in  their  discretion 
the  approved  registered  bonds  of  any  drainage 
or  levee  district  in  this  state,  or  in  their 
discretion  the  approved  registered  bonds  of 
any  special  road  district  in  this  state,  or 
in  their  discretion  the  registered  state  bonds 
of  any  state,  or  in  their  discretion  the 
Federal  Land  Bank  Bonds,  to  an  amount  of  at 
least  eoual  in  value  to  the  amount  of  the 
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deposits  with  such  banks  or  banking 
institutions;  which  bonds  shall  be 
delivered  to  the  state  treasurer,  and 
receipted  for  by  him  and  retained  by 
him  in  the  vaults  of  the  state  treasury 
of  this  state,  or  in  the  vaults  of  such 
banks  or  safe  depository  as  the  governor, 
attorney- general  and  treasurer  may  agree 
upon;  and  if  in  any  esse,  or  at  any  time, 
such  bonds  are  not  satisfactory  security 
to  the  governor  and  attorney-general  for 
deposits  made  under  articles  1 and  2 of 
this  chapter,  they  may  require  such  addi- 
tional security  to  be  given  as  shall  be 
satisfactory  to  them,  which  said  bonds, 
or  any  part  thereof,  may  from  time  to  time 
be  withdrawn  on  the  written  consent  of  the 
governor,  attorney- general  and  treasurer; 
and  the  governor,  attorney- general  and 
state  treasurer  shall,  from  time  to  time, 
inspect  such  bonds  and  see  that  the  same 
are  actually  kept  in  the  vaults  of  the 
st8te  treasury,  or  in  the  vaults  of  such 
bank  or  banks  other  than  the  bank  or  banks 
selected  as  the  state  depository,  as  the 
governor,  attorney  general  end  state  treas- 
urer mey  have  duly  agreed  upon:  Provided, 
that  sufficient  amount  of  said  bonds  to 
secure  said  deposits  shall  always  be  kept 
in  the  treasury  or  in  suoh  selected  depos- 
itory and  in  the  event  that  such  bank  or 
banks  or  banking  institutions  of  deposit 
shall  fall  to  pay  such  deposits,  or  any 
part  thereof,  on  the  check  or  checks  of 
the  state  treasurer,  then  it  shall  be  the 
duty  of  the  state  treasurer  to  forthwith 
convert  such  bonds  into  money  and  disburse 
the  same  according  to  law,  upon  the 
warrant  drawn  by  the  State  Auditor  upon 
the  funds  for  which  such  bonds  are  security. 
Any  bank  making  deposits  of  bonds  with  the 
State  Treasurer  under  the  provisions  of 
articles  1 and  2 of  this  chapter  may  cause 
such  bonds  to  be  Indorsed  or  stamped  as 
may  they  deem  proper,  so  as  to  show  they  are 
deposited  as  collateral,  and  are  not  trans- 
ferable, except  dpon  tne  conditions  of 
articles  1 and  2 of  this  chapter:  Provided, 
however,  the  Governor,  Attorney-general  and 
Treasurer  in  their  discretion  may  allow 
said  selected  banks  to  deposit  as  security 
for  the  safe- keeping  of  said  funds,  in  lieu 
of  the  above  mentioned  bonds,  the  notes  held 
by  said  banks  or  banking  institutions, 
secured  by  first  deeds  of  trust  on  Missouri 
real  estate,  which  notes  and  deeds  of  trust 
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shall  not  exceed  fifty  per  cent  of 
the  aotual  value  of  said  real  estate, 
ehioh  seourity  shall  also  be  acoampanled 
by  an  abstract  of  title  certified  to  date 
by  a competent  abstractor  and  the  written 
opinion  of  some  reputable  lawyer  to  the 
effect  that  the  title  to  the  lands  cow- 
ered by  such  deeds  of  trust  is  well  wasted 
in  the  grantors  of  such  deeds,  and  said 
bank  or  banking  institutions  shall  be 
required  to  furnish  a personal  bond  enual 
to  at  least  aowenty-five  per  cent  of  the 
amount  of  the  aoeepted  bid  or  bids:  Pro- 
vided, if  by  reason  of  the  failure  of  any 
of  the  depositories  to  renew  their  contracts 
by  hawing  their  bid  or  bids  rejeoted,  they 
shall  be  allowed  by  and  with  the  written 
consent  of  the  governor,  attorney-general 
and  state  treasurer,  not  more  than  one 
hundred  and  eighty  days  from  the  day  their 
bid  or  bids  may  be  opened  and  rejeoted 
in  which  to  pay  over  to  the  state  treusurer 
whatever  balance  may  be  due  to  the  state 
on  the  deposit  held  by  them,  such  balanoes 
so  held  to  bear  the  same  rate  of  Interest 
as  provided  for  in  their  original  bid  or 
bids.  The  treasurer  shall  have  authority 
to  employ  an  additional  olerk  to  assist  in 
carrying  out  the  provisions  of  this  section 
at  a salary  not  to  exceed  one  hundred  fifty 
dollars  a month. " 

You  will  note  in  that  in  both  seotlone  of  the  statute 
the  term  "bonds  of  the  United  states"  is  used.  As  we  understand 
Home  Owners*  Loan  Corporation  Bonds,  thsy  ars  not  strletly 
denominated  United  States  Bonds;  henoe,  by  a strict  construction 
of  the  two  abovw  quoted  sections,  we  are  compelled  to  say 
that  they  are  not  acceptable  aa  collateral  or  seourity  for  state 
funds  or  county  deposits  beoauee  they  are  not  included  and 
set  forth  in  said  sections  as  being  acceptable.  However,  the 
last  session  of  Congress  has  apparently  broadened  the  soope  of 
Home  Owners*  Loan  Corporation  Bonds,  and  we  believe  by  amend- 
ments to  the  original  Act  has  made  these  bonds  equivalent  to 
United  States  Bonds. 

Sub- see t ion  (c)  (1)  of  Section  4 of  the  Horae  owners' 

Loan  Act  of  1933  as  Amended  provides: 

"The  Corporation  is  authorized  to  issue 
bonds  in  an  aggregate  arount  not  to  exoeod 
f 3, 000, 000, 000,  whloh  may  be  exchanged 
aa  hereinafter  provided,  or  whloh  may  be 
eold  by  the  Corporation  to  obtain  funds 
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for  carrying  out  the  purposes  of  this 
section  or  for  the  redemption  of  any 
of  its  outstanding  bonds  oalled  in  for 
retirement;  and  the  Corporation  is 
further  authorized  to  increase  its 
total  bond  issue  in  an  amount  equal  to 
the  amount  of  the  bonds  so  called  in 
and  retired.  Such  bonds  shall  be  in 
such  forms  and  denominations,  shall 
mature  vlthln  such  periods  of  not  more 
than  eighteen  years  from  the  date  of 
their  issue,  shall  bear  such  rates  of 
Interest  not  exceeding  4 per  centum 
per  annum,  shall  be  subject  to  such 
terms  and  conditions,  and  shall  be 
issued  in  such  manner  and  sold  at  such 
prices,  as  may  be  prescribed  by  the 
Corporation,  with  the  approval  of  the 
Secretary  of  the  Treasury.  Such  bonds 
shall  be  fully  and  unconditionally 
guaranteed  both  as  to  interest  and 
principal  by  the  United  States,  and 
such  guaranty  shall  be  expressed  on 
the  face  thereof,  and  such  bonds  shall 
be  lawful  investments,  and  may  be 
accepted  as  security  for  all  fiduciary, 
trust  and  public  funds,  the  investment 
or  depesit  of  which  shall  be  under  the 
authority  or  control  of  the  United 
States  or  any  officer  or  ofricers  thereof. 

In  the  event  that  the  Corporation  shall 
be  unable  to  pay  upon  demand,  when  due, 
the  principal  of,  or  interest  on,  such 
bonds,  the  Secretary  of  the  Treasury 
shall  pay  to  the  holder  the  amount  thereof 
which  is  hereby  authorized  to  be  appropri- 
ated out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated,  and  thereupon  to 
the  extent  of  the  amount  so  paid  the  See- 
retary  of  the  Treasury  shall  succeed  to 
all  the  rights  of  the  holders  of  suoh 
bonds.  The  Secretary  of  the  Treasury, 
in  his  discretion,  is  authorized  to  purchase 
any  bonds  of  the  Corporation  Issued  under 
this  subsection  which  are  guaranteed  as  to 
interest  and  principal,  and  for  such  purpose 
the  secretary  of  the  Treasury  is  authorized 
to  use  as  a public-debt  transaction  the 
proceeds  from  the  sale  cf  any  securities 
hereafter  issued  under  the  Second  Liberty 
Bond  Act,  as  amended,  and  the  purposes  for 
whloh  securities  may  be  Issued  under  such 
Act,  as  amended,  are  extended  to  Include 
any  purchases  of  the  Corporation's  bonds 
hereunder." 
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The  question  of  United  States  Bonds  and  an  Interpretation 
of  Section  12187,  R.3.  Mo.  1929  was  before  the  Supreme  Court  of 
Missouri  In  the  case  of  HuntsTllle  Trust  Co.  ▼.  Noel,  12  S.W.  (2d) 
l.o.  753-754,  wherein  the  learned  judge  said: 


"The  original  County  Depository  Act, 
including  what  is  now  seotlon  9585,  was 
passed  in  1889  (Laws  1889,  p.  81).  The 
section  has  undergone  amendment  from 
time  to  time,  but  is  in  substantially  the 
same  form  as  originally  enacted,  with  the 
exception  of  two  major  amendments.  In 
1891  there  was  inserted,  as  it  now  appears, 
this  proviso:  ’Provided,  that  the  court 
may  accept  in  lieu  of  real  estate  as 
security  bonds  of  the  United  States  or  of 
the  State  of  Missouri,  which  said  bonds 
shall  be  deposited  as  the  court  may  direot.* 
Laws  1891,  p.  104.  In  1915  (Laws  1915, 
p.  249),  the  words  *or  with  a surety  or 
trust  company  authorized  by  the  laws  of 
this  state  to  execute  bonds  as  surety*  were 
inserted  in  the  place  where  they  now  appear. 

The  amendment  of  1691  is  the  one  with  which 
we  are  concerned.  What  did  the  Legislature 
intend  when  it  said  that  *the  court  may 
accept  in  lieu  of  real  estate  as  security 
bonds  of  the  United  States *7  This  language 
unquestionably  refers  to  the  preceding  pro- 
vision that,  in  addition  to  the  principal, 
the  bond  shall  be  executed  by  'not  less  than 
five  solvent  sureties  who  own  unencumbered 
real  estate  in  this  State  of  as  great  value 
as  the  amount  of  the  bond. * As  respondent 
construes  the  proviso,  it  does  not  dispense 
with  either  bond  or  sureties,  but  merely 
permits  the  court  to  aocept  sureties  who  do 
not  own  re-Dl  estate,  if  they,  the  sureties, 
will  deliver  to  the  court  United  States  bonds 
•of  as  great  value  as  the  amount  of  the  bond.* 
This  construction  seems  both  awkward  and 
strained.  It  will  be  noted  that  the  section 
nowhere  provldos  for  the  taking  of  rdal  estate 
as  security.  The  five  sureties  who  own  real 
estate  do  not,  by  signing  the  bond,  place  a 
lien  or  charge  upon  their  real  estate.  The 
security  afforded  by  the  bond  and  the  only 
security  afforded  by  it,  is  the  Joint  and  sev- 
eral personal  liability  of  sureties  who  own 
real  estate.  It  is  in  lieu  of  that  security 
that  the  statute  authorizes  the  taking  of  bonds 
of  the  United  States.  It  would  follow,  there- 
fore, that  the  proviso  authorizes  the  court  to 
take  government  bonds  in  lieu  of  the  security 
afforded  by  bond  signed  by  sureties  who  own 
real  estate. 
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Subsection  (c)  (2)  of  Section  4 of  the  Home  Owners* 

Loan  Act  of  1933  as  Amended  is  as  follows: 

"The  amendments  made  by  subsection  (c) 

(1)  of  this  section  (exoept  with  re- 
spect to  refunding)  shall  not  apply 
to  any  bonds  heretofore  issued  by  the 
Home  Owners*  Loan  Corporation  under 
such  section  4 (c),  or  to  any  bonds 
hereafter  issued  in  compliance  with 
commitments  of  the  Corporation  out- 
standing on  the  date  of  enactment  of 
this  Act.  ****** 

The  Attorney  General  of  the  United  States  in  an  opinion 
dated  September  14,  1934,  said  in  part  as  follows: 

"The  guaranty  being  stated  by  the 
statute  as  full  and  unconditional, 
there  is  no  occasion  to  consider 
whether  a condition  should  be  implied. 

The  separate  prowl sion  that  the  secre- 
tary of  the  Treasury  shall  pay  if  the 
corporation  is  unable  to  pay  upon 
demand  is  no  part  of  the  guaranty,  but 
merely  a provision  for  carrying  it  out 
in  the  only  reasonably  conceivable 
contingency  that  would  require  such 
action. 

Considering  the  foregoing,  it  is  my 
opinion  that  if  either  corporation 
should  fail,  upon  demand  by  a bona  fide 
and  accredited  holder,  to  pay  either 
principal  or  interest  when  due,  the 
United  States  would  thereupon  become 
obligated  to  make  such  payment,  and  its 
obligation  would  not  be  conditioned 
upon  the  institution  of  any  proceeding 
by  the  bondholder  against  the  corporation." 


CONCLUSION 

By  the  terms  of  3ection  4 (a)  of  the  Home  owners’  Loan 
Act  as  Amended,  the  Home  Owners’  Loan  Corporation  Board  is 
denominated  an  instrumentality  of  the  United  states  even  though 
it  be  in  the  nature  of  a separate  corporation.  It  appears  to 
have  the  power  to  issue  the  bonds  in  form,  denomination  and 
price,  with  the  approval  of  the  Secretary  of  the  Treasury.  The 
bonds  are  unconditionally  guaranteed,  both  as  to  principal  and 
Interest  by  the  government  of  the  United  States,  such  guaranty 
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being  expressed  on  the  face  of  the  bonds,  and  they  "may  be 
accepted  as  security  for  all  fiduciary,  trust  and  public  funds.” 
It  is  therefore  the  opinion  of  this  department  that  Home  Owners » 
Loan  Corporation  Bonds  issued  under  the  Amended  Act  of  June  27, 
1934  are  eligible  as  security  or  collateral  for  state  funds  or 
county  deposits  in  the  State  of  Missouri, 

The  bonds  of  the  series  outstanding,  which  you  mention 
in  your  letter,  do  not  show  the  date  of  Issuance;  therefore,  we 
cannot  determine  which  series  and  in  what  amounts  they  were 
issued  after  the  Act  became  effective.  In  Yiew  of  the  terms  of 
subsection  (c)  (2)  of  Section  4 of  said  Act,  we  are  of  the 
opinion  that  bonds  issued  prior  to  the  effectlre  date  of  the 
Amended  Act  are  not  of  the  same  status  as  those  Issued  after  the 
effeetlYe  date;  hence,  we  are  of  the  opinion  that  the  bonds 
issued  prior  to  said  effectlre  date  would  not  be  acceptable  as 
security  or  collateral  for  state  funds  and  county  deposits  un- 
less they  hare  since  received  the  same  guaranty  and  placed  on 
eoual  parity  with  the  new  bonds. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 

Assistant  Attorney  General 


APPROVED: 


R(W  KcKITTkl cK, 
Attorney  General 
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PUBLIC  NOTICES:  So  long  as  Republican  newspaper  complies  with  Sec. 

13773,  R.S.  1929,  County  Clerk  must  make  publication 
£>f  election  notices  in  same. 


October  2,  1934 


Hon.  C.D.  Perry. 

Clerk  of  County^ ?ourt« 
Barton  County# 

Lamar,  Missouri! 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion  relative  to  the  publication  of  the  nominations  to 
offioe  certified  to  by  the  Secretary  of  State. 

Section  10249,  R.S.  Mo.  1929  provides  as  follows: 

"At  least  seven  days  before  an 
election  to  fill  any  public  office, 
the  clerk  of  the  county  court  of  each 
county  shall  cause  to  be  published 
in  two  newspapers  representing  each 
of  the  two  major  political  parties, 
if  such  there  be,  and  if  not,  then 
in  two  newspapers,  or  if  there  be 
only  one  newspaper  published  within 
the  county  then  in  such  newspaper, 
the  nominations  to  office  certified 
to  him  by  the  secretary  of  state, 
and  also  those  filed  in  his  office. 

He  shall  make  two  such  publications 
in  each  of  such  newspapers  before  the 
election,  one  of  which  publications 
in  each  newspaper  shall  be  upon  the 
last  day  upon  which  such  newspaper  is 
issued  before  the  election.  Provided, 
that  no  higher  rates  shall  be  paid 
per  inch,  than  is  provided  by  section 
13773,  chapter  114,  R.S.  1929  as 
amended • ” 

It  appears  from  your  letter  that  the  Republican  paper 
in  your  county  intends  to  charge  the  maximum  rate  allowed  by 
Section  13773,  R.S.  Mo.  1929,  and  you  now  desire  an  opinion  from 
this  office  as  to  whether  or  not  it  is  possible  to  publish  this 
notice  in  a Democratic  or  an  Independent  paper  instead  of  in 
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the  Republican  paper  by  rdason  of  a more  favorable  price  being 
obtainable  from  said  Democratic  or  Independent  paper. 

It  will  be  noticed  that  Section  10249,  supra,  requires 
the  publication  to  be  published  in  two  newspapers,  representing 
each  of  the  two  major  political  parties,  and  the  only  exception 
to  this  command  of  the  Legislature  is  in  a case  where  there  are 
not  two  such  newspapers;  however,  it  appears  from  your  letter  that 
in  Barton  County  there  is  a Republican  paper  and  a Democratic  paper 
and  by  express  provision  of  the  statute  above  referred  to  the 
publication  must  be  made  in  both  of  these  papers. 

The  legislature  has  seen  fit,  however,  to  provide  that 
no  higher  rate  shall  be  paid  per  inch  than  is  provided  by  Section 
13773,  R.S,  Mo,  1929,  and  it  is  the  opinion  of  this  department 
that  so  long  as  the  Republican  newspaper  in  question  complies  with 
Section  13773  with  respect  to  price,  it  is  mandatory  upon  the 
county  clerk  to  make  publication  in  said  paper. 

The  Intention  of  the  Legislature  with  respect  to  a similar 
statute  was  clearly  set  forth  by  the  Court  in  the  oase  of  Columbus 
v.  Barr,  27  Ohio,  l.c.  268: 

"The  kind  of  newspaper  is  predetermined 
by  an  established  party  allegiance,  which 
denotes  its  politics  and  which  the  coun- 
cil is  not  at  liberty  to  ignore. 

An  Independent  paper,  which  refuses  to 
be  bound  by  the  ties  of  party  alleglanoe, 
is  not  within  the  classification,  for  the 
reason  that,  compared  with  any  other  paper, 
it  may  be  of  opposite  polities  on  one 
question,  and  of  the  same  politics  on  an- 
other, at  one  and  the  same  time;  of  opposite 
poll tios  today  and  of  the  same  politics 
tomorrow,  evading  the  provision  of  the 
statute  at  will. 

The  purpose  of  the  legislature  was  to  pro- 
vide for  the  wldewt  publicity  of  the  public 
acts  of  the  municipal  counoll,  under  a 
general  law.  It  is  common  knowledge  that 
this  purpose  would  be  best  subserved  as 
a general  rule,  by  publication  in  the  news- 
papers of  opposite  party  politics,  for  the 
reason  that  when  applied  to  all  municipalities, 
they  are  the  local  papers  that  generally 
reach  the  most  people.  The  Independent 
newspaper,  as  a rule,  is  confined  to  the 
larger  cities.  It  may  best  subserve  the 
purpose  of  the  statute  in  a few  cities,  but 
it  is  the  exception  that  must  fall  under 
a general  law. 


Eon.  C.D.  Perry 


Oct.  2,  1934. 


i 


-3- 


The  legislature  did  not  undertake 
to  cheapen  the  publication  by  compe- 
tition. The  competitive  bidding 
resorted  to  in  this  case  Is  the  polloy 
of  the  cltyr  end,  as  Is  expressed  in 
the  ordinance  providing  for  the  same, 
is  not  to  be  used  to  annul  the  statute. 

It  may  be  that  this  Interpretation 
opens  the  door  to  political  aggrandise- 
ment, but  it  still  remains  that  extended 
publicity  is  the  governing  purpose  of 
the  statute,  and  must  be  kept  to  the 
fore  when  seeking  to  discover  the  legis- 
lative intent.  Ho  useful  publio  purpose 
could  be  subserved  by  holding  that  this 
language  should  receive  a more  liberal 
construction,  unless  it  be  that  it  would 
provide  competition,  but  that  must 
yield  if  It  would  narrow  publicity." 

Vhlle  we  recognize  that  the  enforcement  of  this  law  may 
result  in  seme  economic  loss  to  Barton  County  by  reason  of  the 
fact  that  there  is  but  one  Republican  newspaper  in  the  county, 
nevertheless,  the  facts  cannot  render  a law  Invalid  or  Justify 
this  department  in  nullifying  the  law.  The  propriety,  wisdom 
and  expediency  of  legislation  is  exclusively  a matter  for  the 
legislature. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  Oeneral 


APPROVED: 


B6Y  kcKMBffflgr 

Attorney  Oeneral 
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TAXATION:  Cities  special  charter  provision  for  collection  of 
delinquent  taxes  prevail  over  general  statutes. 
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Hon.  Oeorge  ».  Petty 
Coll eo tor  of  Revenue 
Clay  County 
Liberty,  Missouri 


Attention:  Mr.  Clifford  T.  Halferty. 


Dear  Mr.  Halferty: 

Acknowledgment  is  herewith  Bade  of  your  recent  communi- 
cation requesting  an  opinion  of  this  office  on  the  following  natter: 

"Certain  of fleers  of  the  City  of  Liberty  have 
repeatedly  stated  to  this  offloe  that  they 
believe  the  City  Treasurer  of  such  City  should 
proceed  under  Seotlon  9970  as  amended  In  the 
Lavs  of  1933,  page  450,  to  place  delinquent 
city  taxes  In  the  hands  of  this  office  and  that 
we  should  proceed  to  the  collection  of  the  sane 
under  Article  10,  Chapter  b9  Revised  statutee  of 
1939. 

The  City  of  Liberty  is  located  In  Clap  County, 

Missouri,  with  an  official  population  3084  accord- 
ing to  census  figures  and  operates  under  a special 
charter,  section  1 of  Article  III  of  which  is  In 
part  as  follows: 

'The  City  Counoll  shall  have  power  within  the 
City,  by  ordinance:  1st.-  to  levy  and  oollect 
taxes  not  exaseding  l£  per  oentuw  per  annua  upon 
the  assessed  value  of  all  property  aade  taxable 
by  law  for  state  and  other  pur poses,  and  also 
to  provide  for  the  collection  of  the  same  by  the 
sale  of  all  real  estate  and  personal  estate  within 
the  olty  In  such  wanner  as  this  Act  or  the  Council 
of  the  City  by  ordinance  shall  provide.' 

It’bae  our  lapresslon  that  said  Article  10  only 
applied  to  cities  of  the  fourth  class,  but  it 
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appear*  that  *e  shall  be  compelled  to  deold* 

whether  it  applies  to  the  City  of  Liberty  and 
la  thle  connection  ve  respectfully  ask  the 
aeelstano*  of  your  office  in  giving  us  an  opinion 
as  to  such  application.  * 


I. 

DJCLIIhUEMT  TAXES  II  CITIES  OF 
THE  THIRD  CLASS  COLLECTED  UIDER 
PROCEDURE  ESTABLISHED  BT  S£IATE 
BILL  94  BY  CUT  COLLECTOR. 


Under  the  general  statutee  applicable  to  aunlolapl 
corporations,  the  City  of  Liberty,  Missouri  would  be  a olty  of  the 
third  class.  The  general  provisions  respecting  the  collection  of 
delinquent  olty  tax**  In  olties  of  the  third  class  are  found  In 
Artlole  IT,  Chapter  3S  R.  s.  Mo.  1939.  Senate  Bills  94  and  99  as 
found  at  pages  43b  and  450  Laws  of  Misaourl,  1933,  did  not  aaend 
or  repeal  any  of  the  provision*  set  out  In  the  aforementioned 
artlole.  These  two  bills  dealt  entirely  with  the  provisions  of 
Chapter  59,  whloh  conoerne  "Taxation  and  Revenue. * The  changes 
made  by  thsse  two  new  acts  were  confined  entirely  to  that  chapter, 
to  change  was  aade  in  s eotion  6781,  which  prescribes  the  duties 
of  the  olty  collector  oonoemlng  the  collection  of  delinquent  olty 
taxes.  This  section  provides  in  part: 

■The  olty  council  shall  oaue*  the  land  and  lot 
delinquent  list  and  the  personal  delinquent  list 


By  reason  of  this  speolal  provision  found  in  the  lav  per- 
taining to  cities  of  the  third  olass,  the  olty  collectors  are 
directed  to  oolleot  the  delinquent  taxes  of  cities  of  the  third  class 
In  the  eaae  manner  and  under  the  same  procedure  as  was  then  or  might 
thereafter  be  provided  for  the  collection  of  state  and  county  taxes. 
Ihen  Senate  Bills  94  and  96  were  enacted  no  change  was  made  In  thle 

seotlon  and  It  remains  the  controlling  provision  respecting  the 
oolleotlon  of  delinquent  olty  taxes  In  olties  of  the  third  class. 


Hon.  Oeorge  V.  Potty 


3- 


Ootober  6,  1934 


Section  99T0,  which  provides  that  the  oolleetore  of  nil  cities 
and  lnoorponated  towns  shall  certify  their  delinquent  taxes  to 
the  county  collector  to  be  eolleeted  by  such  collector,  has  hereto- 
fore been  construed  by  our  Courts  as  applying  only  to  towns  and 
villages.  It  has  heretofore  been  the  opinion  of  this  office  that 
such  section  ae  reenacted  and  aaendsd  still  applies  only  to  towns 
and  villages  and  does  not  off sot  the  oolleotlon  of  delinquent  city 
taxes  in  cities  of  the  third  olass.  (opinion  to  State  Tax 
Coaal salon,  August  8,  1933.) 

We  are  therefore  of  the  opinion  that  no  duty  devolves 
upon  you  as  oounty  collector  to  col loot  the  olty  taxes  of  the  City 
of  Liberty,  Missouri,  but  that  the  City  Collector  should  proceed 
in  the  sane  aanner  as  is  now  prescribed  by  law  for  the  oolleotlon 
of  delinquent  state  and  oounty  taxes  and  oolleot  the  delinquent 
olty  taxes. 


II. 

SPECIAL  CHARTER  PR0TISI0I9  TAXI 
flUBUMflt  UE1ERAL  STATUTE. 


It  is  noted  froa  your  request  that  the  special  charter 
granted  the  City  of  Liberty  authorises  such  olty  to  provide  for 
the  oolleotlon  of  lte  taxes  by  sale  of  all  real  estate  and  personal 
property  in  suoh  aanner  as  the  oharter  or  the  council  of  the  olty 
by  ordinance  My  provide. 

It  is  a generally  reoognlsed  rule  that  special  charter  pro- 
visions takes  precedence  over  the  general  statutes,  especially  in 
natters  of  proeedurs,  and  where  fuadaaental  principles  are  not  in- 
volved. This  la  clearly  stated  in  the  ease  of  Kansas  City  vs. 

Marsh  Oil  Coapany,  140  Mo.  468.  The  problen  there  confronting  the 
court  is  stated,  1.  c.  468 t 

■The  inquiry  then  is,  whenever  a oharter  so 
fraaed  cones  under  judlolal  review,  is  it  in  har- 
mony with  and  subject  to  the  laws  and  Constitu- 
tion of  the  StateT  It  is  to  be  observed  in  this 
connection  that  the  peralsslon  to  fraae  a charter 
neoessarlly  carries  the  privilege  of  providing  a 
systsa  different  from  that  adopted  for  the  Stats 
at  large,  provided  it  shall  not  override  or  oolllde 
with  the  constitutional  guarantees  and  restrictions, 
and  shall  not  be  out  of  haraony  with  the  general 
laws  of  the  State.  It  aust  be  borne  in  alad  that 
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tbe  groat  of  tbe  right  to  frame  a charter  of 
lte  own  would  have  been  utterly  without  force 
aad  neaolagleee.  If  the  convention  which  framed 
the  Constitution  and  the  people  who  adopted  It 
meant  that  euch  a charter  should  be  In  all  re- 
epeote  ezaotly  like  the  general  charter#  framed 
by  the  general  etatutea  for  the  claee  to  which  It 
would  hftwe  belonged  but  for  that  privilege.  Ve 
are  forbidden  by  the  rulee  of  fair  eonetruetlon 
to  aeoribe  euoh  a res trie ted  meaning  to  worde  In 
ao  Important  a document  as  the  Constitution  of 
the  State.  As  waaeald  In  state  v.  field,  supra: 
'Charters  thus  adopted  will  of  neoeselty  be  more 
or  less  at  variance,  aad  that  they  will  be  unlike 
In  many  respects.  Is  within  the  contemplation  of 
the  Constitution.'*  • •• 

The  Court  concludes  respecting  this  Issue,  1.  c.  472: 

■We  think  It  was  properly  ruled  that  the  special 
oharter  superseded  the  general  statutes  where 
the  two  conflicted  as  to  a mere  municipal  regul- 
ation, and  we  hold  that  condemnation  proceedings 
to  acquire  lands  for  streets,  parks,  waterworks, 
sewers  and  the  like,  clearly  fall  within  municipal 
regulation.  It  follows  that  notwithstanding  the 
oharter  did  not  follow  the  olvll  practice  as  pre- 
scribed In  the  code  of  praotloe.  It  was  not  for 
that  f mason  out  of  harmony  with  the  Constitution 
or  lass,  and  the  special  provisions  thereof  must 
oontrol,  and  defendant  has  no  just  ground  of 
complaint  on  that  ground.*  • •• 


It  therefore  appears  that  If  by  other  provisions  of  the 
oharter  or  If  by  ordinance  auly  enacted  by  the  City  Council,  other 
definite  and  certain  methods  for  the  collection  of  delinquent  city 
taxes  have  been  prescribed,  such  provisions  should  be  followed  In 
the  collection  of  the  delinquent  city  taxes,  they  taking  precedence 
over  the  general  provisions  found  In  Article  XT,  Chapter  38  R.  s. 
Mo.  1929. 


hgw:mm 
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County  offioers.  Term  of  office  prescribed 

by  statute  may  be  terminated 
by  amendment  of  statute. 


December 

Mr.  R.  5.  Peterman, 

Prosecuting  Attorney  of  Bollinger  County, 

Marble  Hill,  Missouri. 

Dear  Stri- 
de have  your  letter  of  November  19,  1934,  In  which  ijh 
opinion  is  requested  as  follows: 

"I  am  asking  your  of floe  for  an  opinion  on  the 
following  set  of  faets. 

"The  county  court  of  Bollinger  County  meat  for 
an  adjourned  term  of  court  during  September,  1932  and  acting 
under  Section  9025  of  the  Revised  Statutes  of  Missouri,  1929 
hired  a Deputy  Commissioner  of  Health.  The  only  agreement 
enterd  into  or  only  statement  was  as  follows:  the  minutes 

of  the  county  court  show  that  Dr.  was  hired  for  a 

period  of  three  years  as  Deputy  Commissioner  of  Health. 

"Since  that  time  Section  9025  has  been  ?mended 
making  It  optional  whether  or  not  the  county  court  shall 
hire  suoh  an  officer.  The  county  oourt  vn.nt  to  know  whether 
or  not  they  ure  bound  to  pay  this  doctor  for  the  third  year 
under  the  minutes  of  the  oourt ." 

Seotlon  9025,  Revised  Statutes  of  Missouri,  1929,  pro- 
vides as  follows: 


"Sec.  9025.  Deputy  state  commissioners  of  health 
for  counties  and  cities.— At  the  first  regular  February  term 
of  the  county  oourt  in  e<  ch  county  of  the  state  after  this 
article  beoomes  effective  and  at  the  regular  February  torra 
of  said  county  oourt  every  third  year  thereafter  said  oourt 
shall  appoint  a reputable  physician  as  a deputy  state  com- 
missioner of  health  for  thut  county  for  a term  of  three  years. 
In  case  of  a vaoancy  in  the  office  of  the  deputy  state  com- 
missioner of  health  of  a county,  the  oounty  court  shall  at 
its  next  regular  term  of  oourt  appoint  a reputable  physlolan 
for  the  unexpired  term.  If  the  oounty  oourt  falls  to  appoint 
a deouty  state  commissioner  of  health  as  above  provided  at  the 
Februury  term  of  said  oourt  or  at  the  next  term  following  a 
vacanyy,  the  state  bourd  of  health  shall  appoint  a reputable 
physician  as  deputy  state  commissioner  of  health  for  that 
oounty  who  shall  serve  until  the  oounty  oourt  of  suoh  oounty 
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makes  suoh  appointment*  The  county  court  of  any  county 
upon  appointing  a physician  as  deputy  health  commissioner 
shall  oonfer  with  such  physician  and  agree  with  him  as 
to  his  oomnensn tion  and  expenses  for  the  performance  of  his 
duties  ns  deputy  state  health  commissioner  of  that  county 
and  suoh  compensation  and  expenses  shall  be  paid  to  him 
out  of  the  county  treasury  of  that  county*  If  it  becomes 
necessary  for  the  state  board  of  health  to  appoint  a deputy 
state  health  commissioner,  as  above  provided,  said  state 
board  of  health  shall  fix  a reasonable  compensation  for  suoh 
deputy  state  health  coanissloner  and  shall  designate  what 
shall  be  his  reasonable  expenses,  all  of  which  shell  be  paid 
out  of  the  county  treasury  of  the  county  of  which  he  is 
deputy  state  health  o comiss loner •" 

Section  9025,  Revised  Statutes  of  Missouri,  1929,  as 
repealed  and  reenacted.  Laws  1933,  page  271,  provides  as  follows: 

"See*  9025*  Deputy  state  commissioners  of 
health— appointment-*- term— eelary*—  At  the  first  regular 
February  term  of  the  o aunty  oourt  in  e&oh  county  of  the 
State  after  this  article  becomes  effective  and  at  the 
regular  February  term  of  said  county  oourt  every  year 
thereafter,  said  oourt  may  appoint  a reputable  physiolan, 
as  a Deputy  State  commissioner  of  health  for  a term  of 
one  year*  In  ease  of  a vacancy  in  the  offloe  of  the 
Deputy  state  Commissioner  of  Health  of  the  county,  the 
county  oourt  may  at  its  next  regular  teza  of  oourt  appoint 
a reputable  physiolan  for  the  unexpired  ten*  But  the 
power  of  deciding  whether  or  not  such  a deputy  state  health 
commissioner  will  be  appointed  shall  be  vested  in  the 
county  court*  If  a county  oourt  of  any  county  decides 
to  appoint  a deputy  health  o anal ssi oner,  as  empowered  in 
this  act,  it  shall  agree  with  said  commissioner  os  to  the 
compensation  and  expenses  to  be  paid  for  suoh  services 
which  amount  shall  be  paid  out  of  the  oounty  treasury  of 
the  oounty •" 

The  legal  effeot  of  the  reenaetment  of  the  above 
seotlon  is  the  some  as  if  the  offlee  in  question  were  abolished  by  net 
of  the  legislature*  At  least  slnoe  the  reenactment  it  la  no  longer 
mandatory  on  the  oounty  court  to  appoint  suoh  cf  fioer  but  is  merely 
optional  or  dlaeretlonary;  and  the  three  year  term  is  abolished  in 
favor  of  the  one  year  ten  when  an  appointment  is  raade  , The  offloe 
being  purely  a creature  of  statutory  enaotmant,  and  the  offloer  deriving 
his  power  solely  from  the  statute,  the  legislature  may  at  any  time 
modify,  change  or  abolish  said  office*  In  other  words,  the  officer 
has  no  vested  right  in  the  offloe,  holding  it  merely  at  the  pleasure  of 
the  legislature* 

Ihe  law  of  the  state  of  Missouri  is  well  settled  on 
this  point*  We  refer  you,  however,  to  one  or  two  eeeea  as  being  parti- 
cularly illustrative* 
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For  instance,  In  the  ease  of  Sanders  ts.  Kansas  City,  175  Mo.App. 

367  the  court,  at  page  371-E,  stated  as  follows: 

"In  this  State  our  courts  always  hare  recognized 
and  applied  the  doctrine  supported  by  the  great  weight  of 
authority  in  America,  that  no  one  can  acquire  a rested  right 
in  an  office  established  by  the  leglslatlee  department  of  a 
State  or  municipality.  All  offloes  are  ore  a ted  for  the 
public  good  and  the  rights  of  their  incumbents  are  subordinate 
and  inferior  to  that  prime  object.  The  power  to  oreate, 
unless  restrained  by  law.  Includes  the  power  to  abolish  and 
on  officer  elected  or  appointed  eren  for  a definite  term, 
takes  office  with  the  implied  understanding  that  the  power 
whioh  created  the  office  may  abolish  it  before  the  expiration 
of  his  term,  in  whioh  ewent  he  will  find  himself  out  of 
of floe*  Ac  is  well  said  in  City  of  Hoboken  Gear, 

27  N.  J.  L.  265,  quoted  with  approval  by  our  Supreme  Court 
in  Gregory  ▼.  Kansas  City,  244  Mo.  549: 

’The  appointment  of  a public  offioer  for  a definite 
term  with  a fixed  salary  bears  no  analogy  to  a private  con- 
tract between  individuals  for  service.  The  private  contract 
is  purely  voluntary.  Both  parties  are  bound  by  its  stipu- 
lations. The  employer  can  neither  alter  the  time  or  mode 
of  payment,  nor  vary  the  service  to  be  rendered,  nor  abridge 
the  time  of  service*  Each  la  liable  to  the  other  for  breach 
of  contract  on  failure  to  perform.  But  an  appointment  to 
a public  office  during  a term  of  years,  and  the  acceptance 
of  suoh  office,  is  not  a contract  between  the  government  and 
an  Individual  that  the  officer  will  serve  or  that  the  govern- 
ment will  pay  during  that  period*  The  acceptance  may  mot  be 
a matter  of  choice  but  of  compulsion;  and  where  the  acceptance 
is  voluntary,  the  offioer  is  not  bound  to  serve  during  the 
term.  He  may  remove  from  the  State  or  resign,  or  otherwise 
determine  his  official  relation  without  a violation  of  con- 
tract. • • • • And  on  the  other  hand  the  government  may  abolish 
the  of floe  and  thereby  terminate  the  servioe  without  a violation 
of  contract.*" 

And  again,  in  the  often  cited  ease  of  State  ex  rel.  v.  Davis,  , 

44  Mo.  129,  the  oourt,  at  page  131,  stated  as  follows: 

"It  proceeds  upon  the  theory  that  a person  in 
the  possession  of  a public  office  erected  by  the  Legis- 
lature has  a vested  interest,  a private  right  of  property, 
in  it.  This  is  not  true  of  offices  of  this  description 
in  this  country;  they  are  held  neither  by  grant  nor  corn- 
tract.  A mere  legislative  offloe  is  always  subjeet  to  be 
controlled,  modified  or  repealed  by  the  body  creating  it* 

In  England,  offloes  are  considered  incorporeal  hereditaments, 
grantable  by  the  crown,  and  a subjeet  of  vested  or  private 
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interests.  Not  so  In  the  Amerie  an  States;  they  are  not 
held  by  grant  or  contrast,  nor  has  any  person  a private  property 
or  vested  interest  in  then,  and  they  are  therefore  liable  to 
such  modifications  and  ohanges  as  the  law-making  power  may  deem 
it  advisable  to  enoet." 

In  view  of  the  above,  therefore,  it  is  our  opinion 
that  if  the  oounty  court  does  not  desire  to  employ  a deputy  ooaaissioner 
of  health  for  the  coming  year,  they  are  not  obligated  under  the  minutes 
of  the  oourt  or  under  the  statute  to  pay  for  the  third  year  in  question. 


Very  truly  yours. 


CMHJrrLC 


CHAS.  M.  HOWELL,  Jr. 
Assistant  Attorney  General 


APPROVED t 


Attorney  General. 


RAILROADS:  Railroad  Company  may  eject  an  intoxicated  person 

on  train. 


March  2,  1934. 


Hon.  John  S.  Phillips, 
Prosecuting  Attorney, 
Poplar  Bluff,  Missouri. 


filed 

X ,n 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  opinion  dated  February  12,  1934  upon  the  following  state  of 
facts: 


"I  hare  an  inouiry  from  a railroad 
company  in  regard  to  handling  intox- 
ic ted  persons  on  their  trains.  In 
the  Revised  Statutes  of  Missouri  for 
the  year  1919,  Sections  3495  to  Sec- 
tion 3497,  there  was  a provision  made 
by  which  the  railroad  companies  could 
handle  intoxicated  persons.  The 
penalty  for  entering  the  train  was  a 
misdemeanor.  I notice  in  the  1929 
Statutes  that  this  section  was  dropped. 

I would  like  to  know  whether  or  not 
there  has  beon  any  section  or  sections 
passed  since  that  time  which  takes  care 
of  this  condition,  or  in  what  manner 
the  railroad  may  proceed  in  taking  care 
of  persons  of  this  kind.” 


I* 

An  intoxicated  person  may 
oy  railroad  company. 

Sections  3495-3497,  R.S.  Mo.  1919  dealing  with  the  power 
of  railroad  companies  over  intoxicated  persons  have  been  dropped; 
however,  Section  4708,  R.S.  Mo.  1929  provides: 
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"If  any  pass anger  shall  refuse  to 
pay  his  fare,  or  shall  be  hare  in 
an  offensiTe  manner,  or  be  guilty 
of  repeated  violations  of  the  rules 
of  the  company,  it  shall  be  lawful 
for  the  conductor  of  the  grain  and 
the  servants  of  the  corporation  to 
put  him  and  his  baggage  out  of  the 
ears,  using  no  unnecessary  force, 
at  any  usual  stopping  place,  or  near 
any  dwelling  house,  as  the  conductors 
shall  elect,  on  stopping  the  train." 

The  early  oase  of  gads  v.  Metropolitan  street  Ry.  Co., 

43  Mo*  App.  536  dearly  sots  out  the  relationship  between  passen- 
ger and  carrier.  Ellison,  J.,  said  (l*c*  542,  546): 

% 

"It  is  everywhere  agreed  that  carriers 
must  treat  their  passengers  with 
respect  and  must  endeavor  to  protect 
them  from  injury  or  Insult,  not  only 
by  their  employes  but  from  strangers 
and  fellow  passengers.  Spohn  v. 

Railroad,  87  Mo,  74* 

* ••**** 

The  testimony  for  defendant  tends  to 
show  that  plaintiff  oooupied  the  rela- 
tion of  passenger  which  he  afterwards 
forfeited  by  his  misbehavior,  and 
thence,  on  to  the  close  of  the  difficulty, 
occupied  the  relation  of  a stranger* 

So  when  plaintiff,  by  his  conduct, 
unfitted  hlmeelf  to  be  a passenger  in 
defendant’s  car,  it  became  t^e  duty  of 
defendant,  a duty  it  owed  to  other 
passengers,  to  remove  him." 

In  the  case  of  Parris  v.  Deering  Southwestern  Ry.  Co., 
208  S.W.  97,  the  Court  said  (l.c.  98): 

"The  law  is  well  settled  in  this  state, 
as  held  in  numerous  opinions  cited  by 
both  appellant  and  respondent,  that  it 
is  not  only  the  right , but  the  duty. 
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of  the  agents  and  servants  In  eharge 
of  a train  to  pat  a stop  to  disorderly 
and  violent  conduct  of  passengers  on 
trains  who  transgress  the  rules  of  the 
company  and  Interfere  and  disturb  the 
pease  of  other  passengers.  The  only 
remedy,  however,  which  we  hare  been 
able  to  find  applicable  to  such  conduct 
is  the  right  to  expel  or  eject  sueh 
passenger  from  the  train,  and  in  doing 
this  the  conductor  and  servants  have  a 
right  to  use  only  sueh  fores  as  Is 
necessary  to  make  the  ejection,  and 
with  this  necessarily  goes  the  right 
of  such  servant  in  performing  this 
duty  to  use  sueh  means  as  are  neoessary 
in  the  defense  of  his  person  against 
the  attaeks  and  unlawful  acts  of  a 
disorderly  passenger  in  resisting 
ejection." 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  by  reason  of  the  authority  granted  in  Section  4706, 
R.S.  Mo.  1929  a railroad  oompany  may  eject  any  passenger  intoxi- 
cated to  such  a degree  as  to  be  guilty  of  behaving  nin  an  offensive 
manner"  or  violating  "the  rules  of  the  oompany". 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr. , 
Assistant  Attorney  General 


APPROVED: 


wvcrararag,  " 

Attorney  General 
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County  budget  act* 
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(1)  Priority  of  classification*. 

(2)  Treasurer  required  to  keep  records 
and  apportion  money  according  to 
classifications  of  Section  2. 

(3)  Surplus  money  of  county  on  hand 
January  1,  1934  to  be  classified, 
apportioned  and  paid  out  accord- 

ing  to  the  County  Budget  Apt. 


•larch  7,  1934  3'  ^ 


Honorable  John  8,  Phillips 
Prosecuting  Attorney 
Poplar  Bluff,  atissonri 


Dear  &r.  Phil  11  pet 


This  apartment  acknowledges  receipt  of 
your  letter  dated  February  0,  1934,  as  follows! 

"it  seems  there  is  some  quest lam 
among  the  county  officials  here 
In  regard  to  the  budget  law  which 
was  passed  by  the  legislature,  and 
there  are  a couple  of  questions 
which  I would  like  to  hare  are wared 
which  I am  unable  to  find  in  the 
statutes  or  tn  tne  special  laws. 

1.  Is  it  the  duty  of  the  County 
treasurer  to  apportion  the  cash 
received  in  various  classes  the 
st't e as  the  eounty  clerk  apportions 
the  anticipated  revenue  of  the 
county?  And  in  ease  that  h a does 
have  to  so  apportion  the  oash,then 
does  the  first  class,  to-wit,  the 
leemosynar?  Institutions,  have  to 
have  there  quota  filled  first  and 
then  the  soc  ad  class  next  and  so 
on  down  the  line,  or  does  he  take 
the  ceeh  received  and  apportion  It 
to  the  six  different  classes  la 
their  respective  amounts T It  seems 
to  me  off  land  that  the  latter  would 
probably  bo  the  more  logical  solution, 
because  if  the  first  class  has  their 
portion  filled  first.  It  would  ba 
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quite  a tljao  before  the  elsth  elaea 
would  hare  any  monoy  or  any  portion 
of  their  money  at  all* 

2*  Does  thle  budget  lav  apply  In  any 
way  to  any  money  that  vae  reoelvod  in 
1955 If  In  other  wards*  say  that  a 
county  has  a surplus  at  the  end  of  the 
year  1955.  then  la  It  necessary  I to  take 
this  eurplua  and  apportion  It  according 
to  the  budget  lav  In  with  the  money 
received  In  1954*  or  does  the  budget  lev 
refer  only  to  the  aoney  vhlch  Is  received 
after  that  lav  vae  passed*  or  In  other 
words*  vlll  the  apportionment  thle  year 
apply  only  to  the  1054  revenue! 

I would  appreciate  an  early  raply  to 
this  Inquiry  as  I an  asked  about  this 
by  the  aounty  officials  almost  every 
day.  and  I an  at  a lose  as  to  what  to 
tall  then*” 


la  are  aseuolng  that  your  county  has  a popula- 
tlon  of  fifty  thousand  inhabitants  or  less  and  Is  thsrsfore 
governed  by  Seat  Ions  1 to  8*  oth  Inclusive*  Lavs  1955  page 
540* 

le 


la  are  inclosing  you  herovlth  copy  of  an 
opinion  of  this  of flea  datsd  September  7*  1935.  holding 
that  S cation  2 of  Lave  1953  page  541  creates  five  priority 
classifications  In  the  order  In  vhlch  the  elassee  aro  num- 
bered in  the  section* 

The  amounts  payable  under  any  elaea 1 float Ion 
should  be  paid  before  any  amount  la  paid  under  the  a ceoed- 
lng  classification* 

2* 


section  1 of  the  above  lava  In  oart  provided 

"The  county  courts  of  the  several  coun- 
ties of  thle  state  are  hereby  authorised* 
empowered  end  directed  and  It  shall  b# 
their  duty*  at  the  regular  February  term 
of  said  court  in  every  y >er*  to  prepare 
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fond  enter  or  record  end  to  file  with 
the  county  treasurer  end  the  etate 
auditor  a budget  of  eatlaated  recelpta 
and  expenditures  for  the  year  begin* 
ninr  January  1,  and  ending  December  31," 

It  being  further  provided  In  the  section  theti 

"The  county  court  shall  claaalfy  pro* 
posed  expenditures  accordln  to  the 
classification  herein  provided  and 
priority  of  peyaent  shall  ba  adequately 
provided  according  to  the  aatd  elaael* 
float ion  and  such  priority  ahall  bo 
sacredly  preserved •” 


-set Ion  8 above  referred  to  provide#  in  parti 

"ft  * • TL«  e&unty  clerk  shall  vlthla 
fiia  days  after  the  data  of  approval 
of  such] budget  estimate,  file  a certi- 
fied eopy  thereof  with  the  county 
treasurer,  taking  his  receipt  therefor, 
azul  he  shall  also  forward  a certified 
copy  thereof  to  the  state  auditor  fay 
rsglstsred  mall.  The  county  treasurer 
shall  not  pay  nor  enter  protest  on  any 
warrant  for  the  current  yeer  until  such 
budget  estimate  shall  have  been  so  filed, 
(This  shall  not  apply  to  warrants  law* 
fully  lssuod  for  aeooimts  due  for  prior 
year,  lawfully  payable  out  of  funds  for 
prior  years  on  hand).  If  any  county 
treasurer  shall  pay  or  eater  for  protest 
any  warrant  before  the  budget  eat last# 
shall  have  been  filed,  as  by  tala  eat 
provided,  he  shall  ba  liable  an  hlc 
official  bond  for  such  act,  Xanediately 
upon  receipt  of  the  sstlaated  budget  the 
state  auditor  shall  send  to  the  oouaty 
clerk  his  receipt  therefor  by  registered 
■all. 

Any  order  of  the  county  court  of  any 
county  authorising  and/or  directing  the 
issuance  of  any  warrant  oontrary  to  any 
provision  of  this  act  shall  be  void  and 
of  no  binding  fore#  or  effect | and  any 
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county  clerk,  county  treasurer, or 
other  oi floor f participating  In 
the  Issuance  or  payaent  of  any  rich 
•arrant  shall  be  lalllo  therefor  upon 
hie  official  oand," 


o a certified  copy  of  the  budget  ostlaate  la 
required  to  be  filed  with  the  county  treasurer  for  vhleh  he 
'oust  give  ala  receipt,  and  accordingly  he  would  hare  full 
knowledge  of  the  c entente  thereof  and  of  the  elaeatf  i cat  I one 
provided  for  by  the  lav.  The  county  treasurer  la  prohibi- 
ted from  paying  or  entering  proteat  on  any  warrant  for  any 
current  yoar  until  auch  budget  eatlaate  aha 11  have  been  filed 
•1th  him,  for  a violation  of  which  he  la  liable  on  his  official 
bond. 


tVhile  the  ect  doee  not  epeelfleally  eo  say,  ae 
a practical  matter  and  In  order  to  earry  out  the  purpoeea  of 
the  budget  aot,  we  are  of  the  opinion  the  aounty  treasurer 
should  keep  hi a books  and  apportion  the  moneys  la  his  hands 
in  accordance  with  the  classification  of  expenditures  as  sat 
out  In  set  ion  2 of  the  county  budget  law.  In  no  other  way 
would  he  know  when  warrants  would  be  properly  payable  out  of 
any  succeeding  priority  classification. 


sections  1 to  8,  both  Inclusive,  of  the  eounty 
budget  law  do  uot  specifically  provide  that  the  Act  shall 
apply  to  o surplus  on  hand  at  the  beginning  of  the  year  1994, 
However,  referring  to  the  js time ted  receipts  required  to  be 
filed  by  the  county  court  with  the  county  treasurer,  as 
above  aet  out,  -action  1 further  provides i 

"The  receipts  shall  show  the  cash 
balance  on  hand  aa  of  January  1st 
and  not  obligated**  * « 

tfhllo  section  14  of  the  Act  does  not  apply  to 
your  county  yet  the  Intention  nay  be  ascertained  from  that 
part  of  the  section  deal  In?  with  surplus  at  the  and  of  any 
fiscal  year  in  eountlea  having  over  fifty  thousand  Inhabi- 
tants. The  section  In  part  reads t 
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"Any  cash  surplus  at  the  end  of  any 
fiscal  yoar  shall  be  earrlod  forward 
anu  "sierTed  "wl  th  the  revenues  or  tbs 
succeeding  jcar," 


The  surplus  moneys  on  hand  on  January  1,  1954 
would  be  aon*>ys  belonging  to  the  county  and  as  to  whloh  It 
would  be  tbs  duty  of  the  sounty  court  to  cause  to  bs  disbur- 
sed In  the  transaction  of  the  business  of  the  sounty*  r uoh 
moneys  sould  only  bs  disbursed  sceordlng  to  the  provisions 
o:  the  county  budget  act* 

fie,  therefore,  are  of  the  opinion  that  the  sur- 
plus monys  of  your  county  on  band  on  January  1,  1924  should 
be  handled,  classified  end  apportioned  In  the  sene  asm  or  as 
moneys  received  during  the  year  1924* 


Very  truly  yours. 


OILUERT  LA  MU 

Assistant  Attorney  General, 


AfPltOVlXi 


K Y ^eJLllYRICK 
Attorney  benerel. 
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SCHOOL  D IS'.’RICTS  :-paid  in  full  for  lack  of  funds,  in.  exchange  for 

smaller  warrants  would  be  in  effect  making  par- 
tial payments  upon  outstanding  warrants,  in 
violation  of  Section  9313,  R.  S.  Mo.  1929. 


March  13,  1934. 

Mr.  John  S.  Phillips, 

Prosecuting  Attorney,  Butler  County, 

Poplar  Bluff,  Missouri. 

Dear  Sir: 

are  acknowledging  receipt  of  your 
which  you  inquire  as  follows: 

"There  is  a school  board  in  my  county 
which  has  a debt  against  it  in  the  sun 
of  $100.00,  which  is  made  in  two  war- 
rants of  '50.00  each.  These  two  war- 
rants are  held  by  one  man  who  taught 
school  for  them  in  1929  and  1930.  The 
school  board  has  some  money  in  the 
treasury  for  the  payment  of  that  year*s 
debts,  but  does  not  hare  enough  to  pay 
the  amount  which  he  holds  against  them. 

I would  like  to  hare  your  opinion  as 
to  whether  or  not  it  is  possible  for 
them  to  issue  new  warrants  for  a 
smaller  amount  so  that  he  can  cash  these 
later  warrants  and  get  as  much  as  he  can 
out  of  the  treasury. ■ 

Seotion  9312,  R.  S.  Mo.  1929,  dealing  with  school 
warrants  for  common  schools,  among  other  things , provides: 

••••Ho  treasurer  shall  honor  any  war- 
rant unless  it  be  in  the  proper  form 
and  upon  the  appropriate  fund;  and 
each  and  every  warrant  shall  be  paid 
from  its  appropriate  fund,  and  no 
partial  payment  shall  be  made  upon 
any  school  warrant,  nor  shall  any 

interest  be  paid  upon  any  such  warrant: 

• •••  « 

• 

The  above  section  prohibits  the  making  of  any 
partial  payment  upon  a school  warrant.  You  state  in  your 
letter  that  this  teacher  holds  two  warrants  of  $50.00  each 
against  this  district  and  that  he  has  been  unable  to  get 
them  paid  because  there  is  not  ^50. 00  to  the  credit  of  the 
year  for  which  the  warrant  was  drawn.  The  obvious  purpose 
of  surrendering  these  50.00  warrants  and  taking  smaller 
warrants  is  that  the  smaller  warrants  may  be  paid  out  of 


FILED 
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the  funds  on  hand.  The  150.00  watxants  cannot  be  paid  because 
of  lack  of  funds  and  if  they  are  surrendered  and  smaller 
warrants  issued  in  exchange  therefor,  it  appears  to  us  that 
it  is  an  attempt  to  circumvent  the  statute  and  in  legal  effect 
is  the  making  of  partial  payments  upon  the  original  indebted- 
ness. The  original  indebtedness  i f $50.00  in  each  instance 
and  the  district  would  have  no  right  to  pay  $10  or  $15  in 
cash  on  either  of  these  warrants.  To  permit  them  to  issue 
warrants  of  smaller  denomination  it  seems  to  us  would  be  to 
permit  them,  by  indirection,  to  do  what  they  cannot  do 
directly.  The  obvious  purpose  of  such  a plan  is  to  make 
partial  payments  upon  the  warrants  and  indebtedness  now 
existing,  and  we  believe  that  such  action  on  the  part  of 
the  district  would  be  deemed  to  be  in  violation  of  the 
statute,  because  the  evident  purpose  and  effect  by  such 
course  is  to  make  partial  payments  upon  warrants  already 
outstanding  which  were  issued  for  an  indebtedness  existing 
several  years  ago. 

It  is  the  opinion  of  this  Department,  therefore, 
that  the  proposed  plan  to  issue  warrants  of  smaller  denomination 
in  exchange  for  the  ^50. 00  warrants  would  in  legal  effeet  be 
the  same  as  making  partial  payments  upon  the  already  existing 
indebtedness  and  outstanding  warrants,  and  that  such  a course 
would  be  in  violation  of  the  above  section. 


Very  truly  youre, 


JTIANK  W.  HAYES, 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General. 
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GAMBLING  DEVICES  •"ROCKET*  and  "SPORTSMAN • aaohlnas. 


April  4,  1984* 

l~FI  LED~i I 
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Ronapabla  John  S*  Phillips 
[rose  outing  Attorney 
Butler  County 
Poplar  Bluff * Missouri 

Dear  Slri 


Ve  hare  your  request  of  March  23d  requesting  m 
opinion  from  this  office  upon  whether  or  not  two  genes, 
oalled  the  "Roehet”  and  "Sportsman",  constitute  a gambling 
derise  under  the  state  law*  Par  oonvenlenee,  we  will  sub* 
divide  the  opinion  end  treat  each  machine  separately. 


The  "Rooket"  Machine 


From  the  pamphlet  furnished  us.  we  quote  the  fol- 
lowing excerpts  relative  to  the  "Rooket*  machine i 

"6  Payouts  Possible  On  1 Coin" 

"And  think  of  the  thrill  of  getting  6 PAYOUTS 
ON  1 COIR*  • • 6 SEPARATE  PAYOUTS  WHILE  1 
OAK:  IS  BKIM3  PLAYED  * * * payouts  that  in- 
crease in  v alue  as  the  player  shows  more  and 
more  skill  • • • payouts  that  ere  PAID  AUTO* 

MATIC ALLY  * * • practically d ropplng  Into 
the  player's  hand I" 

"The  minute  the  player  makes  the  lowest  possible 
winning  score  • * • sowiel  Out  pop  t ooinsf 

"And*  last  but  not  least,  e perfect  sears  • • • 
the  highest  possible  eoore  on  the  board  • • • 
rales sea  AM  AUTOMATIC  JACK-POT  OP  14  COINSl 
This  thrilling  Jack- Pot  can  be  wow  only  on  the 
very  last  ball  * * * and  is,  therefore,  the 
grand  climax,  the  thrill  supreme  that  keeps 
players  pouring  money  beck  into  the  machine  * * * 
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hour  after  hour  • • • day  after  day  • • • 
month  after  month  • . . earning  SLOT  MACHINES 
PROPITS  With  a LEGAL  GAME  OP  SKILLl" 

"The  olerer  cabinet  design  of  ROCKET  enables 
you  to  operate  thia  revolutionary  profit- 
producer  anywhere  • • • in  "open”  or  "eloeed” 
territory*  Tuna  to  lest  page  of  circular  for 
complete  details  of  this  anasieg  "closed" 
territory  feature*" 


"Location  owner  nay  be  given  key  to  payout  door* 
Rewards  are  then  aide  from  one  of  the  two  score 
oards  (numbers  and  color  combinations)  furnished 
with  each  nashine*  *«rehmtt  pays  out  merchandise 
or  other  awards  and  r einburaes  himself  et  the  and 
of  eaoh  day  by  opening  up  payout  box*" 


From  the  above  and  foregoing*  it  is  apparent  that 
this  neOhine  ie  e deviee*  designed  for  gnabllag*  end  oomss 
partly  within  the  criminal  offanse  defined  in  pert  by  Section 
4287  R*  8*  Mo*  1980  me  follows « 

"Every  person  who  shall  a ct  np  or  keep  my 
table  er  gaming  deviee  • stand  or  da  vice  of 
whatever  pattern*  kind  or  make*  or  however 
worked*  operated  or  manipulated*  or  any  kind 
of  gambling  table  or  gambling  deviee  adapted* 
devised  and  Assigned  for  the  purpose  of  play- 
ing any  game  of  ohanee  for  money  or  property  e 
shall*  on  conviction*  be  adjudged  guilty  of  e 
felony*  * * " 


The  "Rocket”  machine  has  all  the  gmbling  elements 
of  lottery*  namely*  consideration,  ohanee  and  prise*  State 
v*  Emerson*  1 8*  V*  (2d)  109*  (1927). 

With  reference  to  the  operation  of  thia  machine  in 
"closed"  territory*  the  peyofT  la  treneferred  from  the  machine 
to  the  operator  or  owner  of  the  place  where  the  machine  is 
operated*  cad  the  merchant  or  operator  pays  off  with  nsrehondlss 
and  obtains  his  reimbursement  of  the  ooeta  of  such  merchandise 
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by  taking  from  the  machine  the  eolma  that  accumulate  In  the 
looked  payoff  chamber*  in  ether  words,  the  "closed"  territory 
In  the  — ahlne  la  so  devised  nd  designed  that  the  winning 
coins  nay  be  col lee ted  In  a looked  box  by  the  merchant  or 
operator  oho  pays  the  winning  scares  with  merchandise,  end 
keeps  the  winning  coins  taken  from  the  payoff  box*  It  to 
lmo&terlal  in  this  state  whether  the  Machine  pays  off  or 
whether  a peyftff  is  made  directly  by  tbs  operator  or  nerOhent 
in  whose  plaee  of  bwelnese  the  machine  Is  located*  If  ths 
operator  or  merchant  makes  the  payoff,  it  is  nevertheless  e 
gambling  devise*  State  v*  Pollnow,  14  S*  V*  (2)  574,(1228)* 

It  is,  therefore,  the  opinion  of  this  office  that  ths 
"Roeket*  ms  china  is  e gambling  dories  and  cannot  be  operated 
without  violating  the  gambling  lows  of  this  state* 


the  "Sportsman*  Machine 


An  examination  of  the  circular  relating  to  the 
"Sportsman * mash ins  reveals  the  following  statements  concern- 
ing its  operations 

"Payout  Pin  Table" 

"with  Perfect  Automatic  Payout" 

"The  payout  combinations  ora  made  by  shooting 
balls  into  holes  representing  two  or  more 
birds  or  fowl  of  the  s mm  klmd*" 

"The  payout  varies  from  3 to  27  amusement 
tokens  and  only  three  skillful  shots  ere 
required  to  pick  e winner*" 

"Thirl veled  profits" 


It  is  apparent  from  on  examination  of  the  circular 
relating  to  this  machine  that  It,  too,  is  e gambling  device 
end  eases  within  the  prohibition  of  ths  criminal  law  and 
part  of  Section  4287  R*  S9  Mo*  1929,  ae  above  set  out* 
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It  Is*  therefore,  the  opinion  of  this  office  that 
the  "sportswear  Machine  is  e gambling  darioe,  the  mo  of 
which  is  unlawful  sad  is  prohibited  hr  the  low  of  this  state* 


lours  Tory  truly. 


PR  AM  KL 15  H . REM** 
Assistant  Attorney  General 

APPROVED! 


WloPfKjCl 

Attorney  General 
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TAXATION:  Collection  of  delinquent/ taxas  under  Cvn&ts  Bill  94. 


June  d,  1934. 


Hon.  Henry  U.  Phillips 
Proseouting  Attorney 
BloonfleLo,  Missouri 


Doolt  Mr.  Phillips: 

Aoknowl edgnent  is  herewith  n&de  of  your  request  for  an 
opinion  of  this  of floe  reading  as  follows: 

"I  an  writing  to  you  for  an  opinion  relative  to 
the  taxation  and  revenue  law,  sane  being  page 
425  et  aeq.  Missouri  Laws  1933. 

^uery:  In  olties  under  five  thousand  inhabi- 
tants, whloh  have  a elty  oolleetor,  is  it  the 
duty  of  the  olty  oolleotor  to  prepare  the  "back 
tax  book"  and  forward  sane  to  the  County  Colleot- 
or  or  is  it  the  duty  of  the  oounty  oolleotor  to 
prepare  sane,  also  is  it  the  duty  of  the  County 
Clerk  to  sell  or  add  the  delinquent  olty  tax  to 
the  delinquent  oounty  tax  and  sell  for  both  taxes 
at  the  sane  time." 

The  provisions  for  the  colie otlon  of  delinquent  olty  taxes 
are  found  in  Chapter  38  R.  9.  Mo.  1989.  Olties  of  under  five  thous- 
and inhabitants  nay  be  cities  of  the  third  olass  or  olties  of  the 
fourth  olaae  depending  upon  the  population.  In  Artloles  IV  and 
VIII  of  Chapter  38,  specific  provisions  have  been  made  for  the 
collection  of  delinquent  olty  taxes.  The  legislature  in  enacting 
Senate  Bill  94  found  at  page  425  et  seq.  Lass  of  Missouri  1933,  did 
not  repeal  any  part  of  the  law  as  found  in  these  artloles.  However, 
by  referring  to  sections  8781  and  8996  we  find  that  taxes  in  olties 
of  the  third  and  fourtn  olaeees  are  to  be  oolle  cted  by  the  olty 
collectors 

•who  shall  proceed  to  collect  the  sane  in  th4 
aaae  wanner  and  under  the  sane  regulations  as 
are  or  nay  be  provided  by  law  for  the  oolleotlon 
of  delinquent  lists  of  real  and  personal  taxes 
for  state  and  county  purposes. * 
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It  would  therefore  appear  oortaln  that  the  mode  of  prooodurt 
for  the  enforcement  of  dollaquont  state  and  oounty  taxes  oan  be 
followed  by  the  City  Colleotore  In  the  enforoeaent  of  delinquent  taxee 
but  that  the  dutlee  of  the  elty  clerk  and  the  olty  collector  In  prepar- 
ing the  tax  books  are  to  be  governed  by  the  specific  provisions  found 
in  Chapter  38  ehloh  nay  apply  to  the  elty  under  disousslon. 

There  is  no  provision  la  this  Chapter  for  the  transferring 
of  the  duty  of  enforolng  payment  of  delinquent  olty  taxee  froa  the 
elty  offloials  to  the  oounty  officials,  and  it  has  been  our  position 
that  therreenactaeat  of  Section  9970 , page  451  Lawe  of  Missouri  1933 
with  a slight  modification  node  by  the  57th  Qeneral  Assembly  does  not 
affect  the  provisions  of  Chapter  38. 

This  aatter  has  been  gone  into  heretofore  and  the  relation 
of  senate  Bill  94  to  the  collection  of  olty  taxes  has  been  discussed 
la  an  opinion  of  this  offloe  to  the  State  Tax  Ooaaissloa.  I herewith 
enclose  to  you  the  portion  of  that  opinion  having  a bearing  upon  your 
inquiry. 


Respectfully  submitted. 


HARRY  0.  1ALTMFR,  Jr. 
Assistant  Attorney  General. 

approved: 


Rof  Mott TTftldx, 
Attorney  Oeneral. 
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EIE CTIONS; AESENTEE  VOTER:  County  Clerk  can  have  Absentee  Eallota  pointed 
nafc  more  than  ten  days  before  the  primary  election.  A qualified  voter 
must  apoly  in  person  to  the  county  clerk,  board  or  election  commission- 
ers of  the  county  in  which  he  claims  residence  for  an  absentee  ballot. 
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Hon.  Henry  M.  Phillips 
Prosecuting  Attorney, 
Stoddard  County, 
Bloomfield,  Missouri* 

Dear  Sin 


This  Department  acknowledges  receipt  of  your  letter  of  June  9th, 
wherein  you  request  an  opinion  regarding  several  questions  which 
have  arisen  under  the  new  Absentee  Ballot  Law*  Tour  letter  is 
as  follows: 

"Some  questions  have  been  asked  me  by  the 
Clerk  of  the  County  Court  of  this  fiounty 
relative  to  the  manner  of  voting  Absentee 
Ballots  as  prescribed  by  the  1933  Laws  of 
Missouri  on  page  219  and  following  pages 
of  the  Session  Acts  thereof  which  are  not 
clear  to  me,  and  for  which  1 will  thank  you 
for  your  opinion  as  to  the  correct  method 
of  voting  an  Absentee  Ballot* 

If  you  will  note  this  new  law  provides  that 
any  person  expecting  to  be  out  of  their  County 
on  Election  day  shall  make  application  to  t he 
Clerk  of  the  County  Court  in  their  County  for 
a ballot  and  at  the  same  time  prescribes  that 
they  can  do  this  not  more  than  thirty  days  nor 
less  than  five  days  before  the  Election* 

Some  of  the  questions  that  are  confusing  are 
these:  The  General  Statute  provides  that  the 
County  Clerk  cause  the  ballots  f or t he  Election 
to  be  printed  not  more  than  ten  days  before 
the  election*  Therefore,  will  it  be  possible 
for  the  Clerk  to  furnish  an  Absentee  Ballot 
thirty  days  before  the  Election? 

If  a voter  has  been  absent  from  his  home  County 
for  more  than  thirty  days  can  he  make  a police- 
tlon  for  an  Absentee  Ballot  in  any  other  County 
than  his  own? 
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If  It  la  poa alble  for  you  to  give  me 
your  opinion  outlining  the  method  of 
voting  an  Absentee  Ballot  according 
to  the  provisions  of  this  new  lav* 

The  same  will  be  appreciated  very  much." 


I 


County  Clerk  can  have 
Absentee  Ballots  printed 
more  than  ten  days  before 
the  primary  election* 

We  again  restate  your  first  question: 

*Sove  of  the  questions  that  are  confusing 
are  these:  The  General  Statute  provides 
that  the  County  Clerk  cause  the  ballots 
for  the  Election  to  be  printed  not  more 
than  ten  days  before  the  election*  There- 
fore, will  It  be  possible  for  t he  Clerk 
to  furnish  an  Absentee  Ballot  thirty  days 
before  the  Election!” 

The  General  Statute  relating  to  the  printing  of  the  primary  ballot 
is  Section  10265,  vhich  Section,  omitting  the  parts  vhich  are  not 
pertinent.  Is  as  follows: 

"On  or  before  the  10th  day  before  the  hold- 
ing of  any  primary  election  the  county  clerk 
shall  correct  any  errors  or  omissions  in  the 
ballots,  cause  the  same  to  be  printed  and 
distributed,  as  required  by  lav  in  the  case 
of  ballots  for  the  general  election,  except 
that  the  number  of  ballots  to  be  furnished 
to  each  preelnet  shall  be  one  and  half  times 
the  number  of  votes  east  by  any  party  in 
the  last  preceding  election  and  having  nomi- 
nees and  tickets  at  such  primary  election*” 

The  nev  Statutes,  Sections  10181  and  10182,  Lavs  of  Missouri,  1933 
p*  219,  vhich  apparently  present  the  conflict  are,  respectively,  as 
follows: 


■SEC.  10131*  Who  may  cast  absentee  ballot*— 
Any  person  being  a duly  qualified  elector  of 
the  State  of  Missouri,  who  expects  In  the 
course  of  his  business  or  duties  to  be  absent 
from  the  county  In  which  he  is  a qualified 
elector  on  the  day  of  holding  any  special, 

Seneral  or  primary  election  at  which  any  presi- 
entlal  preference  is  indicated  or  any  candi- 
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dates  are  chosen  or  elected,  for  mj 
congressional,  state,  district,  county, 
town,  city.  Tillage,  precinct  or  judicial 
offices  or  at  which  questions  of  public 
policy  are  submitted,  may  vote  at  such 
election  as  hereinafter  provided*" 

"SEC*  10182*  May  apply  for  official  ballot*-- 
Any  elector  as  defined  in  the  foregoing  sec- 
tion expecting  to  be  absent  from  the  county 
of  his  residence  on  the  day  of  such  election 
may,  not  more  than  thirty  nor  less  than  five 
days  prior  to  the  date  of  such  election,  make 
application  in  person,  to  the  county  clerk 
or,  where  existing,  to  the  board  ot  election 
commissioners,  or  other  officer  or  officers 
charged  with  the  duty  of  furnishing  ballots 
for  such  election  in  his  woting  precinct, 
for  an  official  ballot  for  said  precinct  to 
be  voted  at  such  election*” 

The  question  arises  by  a close  scrutiny  of  the  three  Statutes  herein 
quoted  as  to  how  the  qualified  elector  is  to  obtain  the  absentee 
bdlot  within  the  full  thirty  days  of  the  primary  when,  as  a matter 
of  fact,  the  county  clerk  is  not  required  to  print  the  bal lots 
until  ten  days  before  the  primary*  The  Legislature  repealed  the 
old  Statutes  relating  to  absentee  ballots  and  enacted  Sections 
10181  to  10188,  inclusive,  in  lieu  thereof*  Section  10185  being 
designated,  "Af fldavlt  for  ballot— form- -printing  of  baL  lot” 
after  setting  out  the  form  of  the  affidavit,  contains  the  follow- 
ing provision  at  the  close,  p*221: 

”*  * * Provided,  that  no  county  clerk,  board 
of  election  commisSLionrra  or  other  proper 
official  charged  with  the  duty  of  furnish- 
ing such  ballots  after  examination  of  the 
records,  or  otherwise  ascertaining  the 
right  of  such  person  to  vote  at  such  election 
shall  be  required  to  furnish  any  ballot  or 
ballots  to  anp  person  desiring  to  vote  as  by 
this  act  authorised  who  is  not  lawfully  en- 
titled to  vote,  and  if  the  applicant  for 
ballot  or  ballots  is  entitled  to  receive  same, 
the  county  clerk  or  the  board  of  election 
commissioners,  if  any,  or  other  official 
charged  with  the  duty  of  furnishing  such 
ballots  immediately  upon  receipt  of  the 
printed  ballots  shall  send  by  registered 
mall  postage  prepaid,  or  deliver  in  person 
an  official  ballot  or  ballots  if  more  than 
cne  are  to  be  used  and  voted  at  said  election 
to  such  applicant*  The  official  charged  by 
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law  with  printing  and  supplying  ballots 
under  the  general  election  laws  of  this 
state,  shall  cause  to  be  printed  and 
supplied  a sufficient  number  of  ballots 
to  have  printed  at  the  top  of  such  ballots 
the  words  'official  absentee  ballot'  to  be 
furnished  such  absents*  voters  under  the 
provisions  of  this  act.” 

We  call  your  attention  to  that  portion  of  the  quoted  Statute, 

"The  official  charged  by  law  with  printing  and  supplying  ballots 
under  the  general  election  laws  of  this  state,  shall  cause  to  be 
printed  and  supplied  a sufficient  number  of  ballots  to  have  printed 
at  the  top  of  such  ballots  the  words  'official  absentee  ballot' 
to  be  furnished  such  absentee  voters  under  the  provisions  of  this 
act." 

There  is  no  time  designated  for  the  printing  of  such  official 
absentee  ballots  therefore  we  are  of  the  opinion  that  such  official 
absentee  ballots  may  be  printed  more  than  ten  days  before  the  primary 
election  and  may  be  printed  in  ample  time  so  that  a person  apnlylng 
for  an  absentee  ballot  can  have  the  privilege  as  stated  in  Section 
10182,  of  applying  within  the  full  time  of  thirty  days  before  the 
primary  election. 

II 


The  next  question  presented  by  your  letter  is  a*  follows: 

"If  a voter  has  been  absent  from  his  home  County 
for  more  than  thirty  days  can  he  make  application 
for  an  Absentee  Ballot  in  any  other  County  than 
his  own?" 

Section  10182  quoted,  supra,  contained  the  phrase: 

"*  * * not  more  than  thirty  days  nor  leas  than 
five  days  prior  to  the  date  of  said  election, 
make  application  in  person  to  the  county  clerk, 
or,  where  existing,  to  the  board  or  election 
commissioners,  or  other  officer  or  officers 
charged  with  the  duty  of  furnishing  ballots 
for  such  election  in  his  voting  precinct,  ->>>*•" 
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We  are  of  the  opinion  that  the  Statute  le  plain  In  Its  terms 
In  that  It  compels  the  qualified  elector  to  appear  in  person 
before  the  county  clerk  or  other  persons  charged  with  the  duty 
of  furnishing  ballots  and  that  he  must  appear  before  such  officials 
In  his  voting  precinct,  and  hence  a qualified  elector  cannot  apply 
for  an  absentee  ballot  In  any  other  county  other  than  his  om • 

Tour  last  question,  being  general  In  Its  terms  relating  to  the 
provisions  of  the  new  law,  we  are  enclosing  a recent  opinion  re- 
lating to  this  subject  rendered  General  H.  V.  Drown,  Jefferson  City, 
Missouri,  which  we  believe  correctly  sets  out  the  mmner  and  pro- 
cedure of  one  desiring  to  cast  an  absentee  ballot* 


Respectfully  submitted. 


OLLIVEfi  V.  HOLES 
Assistant  Attorney-General 


AP  PROVED: 


" Tsrmnmm 

Attorney-General 
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COUNTY  HIGH  AY  2NGIFSER  - Fight  to  appoint  assistant. 


COUNTY  COURT  - Right  to  fix  compensation  of  assistant 

appointed  by  County  Highway  bngineer; 
right  to  reimburse  County  Hig  wsy  engineer 
for  gasoline  and  oil  purchased  by  him  and  used  in  per- 
forming his  duties;  right  to  pay  County  Highway  Engineer  monthly  sum 
for  use  of  Jr’s  privately  owned  auto-  September  1 ,1434 
mobile  in  performing  his  duties. 


Honorable  John  S.  Phillips, 
rosecutlng  Attorney,  Butler  County, 
Poplar  Bluff,  'isaouri. 


Deer  Sir: 


A request  for  an  opinion  has  been  received  from  you 
under  di  te  of  August  20,  1934,  such  request  being  in  the  follow- 
ing ter?3«: 


"I.  am  writing  your  office  for  an  opinion  ea  to  the 
author  ity  of  the  County  Court. 

Now  sometime  ago  there  was  filed  in  the  Circuit 
Court  of  Butler  County,  r.issouri,  a lawsuit  upon 
the  petition  of  one  hundred  and  ninety-ei  ht, 

1193),  taxpayers  of  Butler  County  against  the 
County  Court  and  Highway  ngineer  charging  various 
violations,  and  requesting  the  Circuit  Court  to  restrain 
there  from  further  performance  of  such  acts. 

One  of  the  counts  in  the  petition  charged  thi-t  they 
were  wrongfully  and  illegally  paying  for  a stenographer 
in  the  County  Highway  Sngineer*s  office.  Also,  that 
they  were  wroa- fully  end  illegally  paying  to  the  County 
Highway  nginssr  $30. 'TO  monthly  for  the  usa  of  his 
privately  owned  automobile.  Also,  furnishing  gas  end 
oil  for  the  use  of  said  automobile. 

Among  a number  of  other  counts,  which  re  not  in  issue 
at  this  time,  this  was  submitted  to  the  Circuit  Court 
for  trial,  end  after  hearing  the  testimony  the  Court 
found  as  to  each  of  the  above  items  that  no  oroer  of 
the  County  Court  had  ever  been  made  authorizing  or  ap- 
proving the  appo intrant  of  any  stenographer,  nor  fixing 
the  salary  of  same,  end  the  Court  therefore  found  and 
restrained  the  further  oaynent  of  any  moneys  out  of  the 
public  funds  of  Butler  County  for  this  purpose  until 
such  time  es  a proper  and  <£GaL  order  had  'eon  made  by 
the  County  Court  approving  the  appointment  and  fixing 
the  salsry. 
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’’Nov  the  Court  also  found  that  no  County  Court 
order  had  ever  been  a ad#  authorising  tho  spend- 
ing  of  iSO.OO  per  month  for  the  usa  of  the  County 
Highway  ;ng  inker's  privately  owned  automobile  and 
restraining  tho  County  Court  from  the  further  pay- 
ment of  this  item  until  such  time  as  the  County 
Court  had  mads  a proper  and  LSOAL  order  authorizing 
the  Daymen t of  this  anount. 

The  abo"#  opinion  was  handed  down  on  August  1st, 

IS 34,  by  the  Circuit  Court  and  properly  served  upon 
the  defendants.  On  tha  3th  day  of  August,  1134,  the 
County  Court  In  regular  session  set  end  roads  two 
orders  a copy  of  each  la  hereto  attached,  one  apply- 
ing to  the  appointment  of  a stenographer  which  they 
term  in  tholr  order  as  an  'Assistant*  cl  aiming  for 
authority  under  mention  3011  H.S.  1929.  The  other 
order  refers  to  the  $30.00  for  the  use  of  enr  and 
includes  gas  and  oil. 

1 am  requesting  that  you  give  to  ms  at  your  earliest 
date  an  opinion  as  to  whether  or  not  the  County  Court 
has  authority  to  sake  these  orders,  or  either  of  them." 

The  orders  of  the  County  Court  enclosed  with  your  request  ire  as 

follows: 


"Now  at  this  time  J.  /.  Carey,  County  Highway  .nglneer, 
having  submitted  to  the  Court  in  writing  hie  appoint- 
ment of  Claudia  Harrington  as  one  of  his  assistants  under 
the  provisions  of  Jeetlon  3011  R.  s.  Missouri,  1634,  and 
the  Court  being  of  the  opinion  that  the  duties  of  the 
said  office  of  County  Highway  Engineer  cannot  be  ’roperly 
performed  without  the  aid  of  an  assistant,  it  is  there- 
fore ordered  by  the  Court  that  the  appointment  of  Claudia 
Harrington  as  sn  assistant  ba  approved  and  the  Court  fixes 
bar  compensation  et  the  sura  of  $2.00  for  eaoh  day  so  em- 
ployed in  raid  office.” 

"The  Court  being  of  the  opinion  that  the  County  Highway 
Engineer  In  order  to  properly  perform  the  duties  of  his 
office  requires  the  use  of  an  automobile  and  the  finanoes 
of  the  County  being  such  that  an  expenditure  for  tho  pur- 
chase of  eeld  aut  mobile  would  not  be  justified  and  it 
further  a peering  that  tha  County  Highway  engineer,  F. 

J.  Cerey,  Is  the  owner  of  an  automobile  suitable  for  the 
use  of  said  official,  therefore.  It  is  ordered  by  the 
Court  that,  in  lieu  of  the  purchase  of  a ear  for  the  use 
of  the  said  Highway  engineer,  the  Court  pay  to  said  High- 
way engineer  the  sum  of  #30.00  monthly  for  the  use  of  said 
official's  privately  owned  automobile  in  connection  with 
the  duties  of  his  office  together  with  the  gas  and  oil 
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"used  in  said  cr  while  being  operated  for 
County  highway  *ork." 


I 

SIGHT  TO  ATPOIST  ASSISTANT. 

i ©vised  statutes  Missouri  1929,  Section  8011,  provides 
in  part  as  follows: 

"In  the  event  that  the  county  hlgh.vay  engineer 
cannot  roperly  perform  all  the  duties  of  fie 
office,  he  shall,  with  the  approval  of  the  court, 

S' point  one  or  more  assistants,  who  shall  receive 
auoh  oonpana'tlon  ra  may  be  fixed  by  the  court." 

There  is  nothing  In  such  statutory  provision  which  imposes  any 
particular  qualifications  on  auoh  resistant  and  therefore  the 
County  Hi^iway  Engineer  would  aeem  to  be  Justified  in  %.  pointing 
an  assistant  to  assist  him  by  performing  clericel  and  stenographic 
work  to  the  earns  extent  that  he  would  have  aut  ority  to  appoint  an 
assistant  to  oo  any  other  type  of  work  for  him.  That  part  of  the 
statute  above  cuoted  authorizes  the  engineer  to  appoint  and  the 
County  Court  to  fix  the  compensation  of  the  appointee,  and  the 
order  which  hea  been  made  by  the  Court  ra  furnished  by  you  seems 
to  follow  the  statutory  procedure. 

II 

WIGHT  TC  J AY  C GUSTY  HIGH  AY  . NGIN  JiR 

for  us  is  cr  his  AUToyoMLK  at:  for 

OAT  AHr  OIL  COM  C" .1®  r ""IN. 

a.  hether  or  not  the  duties  of  the  County  Highway 
engineer  reasonably  require  automobile  travel  by  him  is  a question 
of  fact  end  it  tvould  seer,  tbr.t  the  determination  by  the  County 
Court  that  an  automobile  Is  accessary  to  the  County  Highway  En- 
gineer "in  order  to  properly  perform  the  duties  of  his  office". 

If  supported  by  evidence,  would  be  proper  and  final  in  the  absence 
of  an  appeal.  The  duties  of  a County  Highway  ..ngineer  would  seam 
to  furnish  a justification  for  such  finding.  Thus  Revised  statutes 
Hlseourl  1929,  action  8014,  rovldes  as  follows: 

"The  county  highway  engineer  shall  personally, 
or  by  deputy,  inspect  the  condition  of  tho  roads, 
culverts  snd  bridges  of  cash  district  as  often  as 
preetl cable,  and,  upon  the  written  complaint  of 
three  freeholders  in  any  such  district,  of  the 
bad  or  dangerous  c edition  of  the  roads,  culverts 
or  bridges  of  such  dlatriot,  or  of  the  neglect  of 
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'duty. by  any  road  overseer  of  any  such  dis- 
trict, or  of  neglect  of  any  contractor  on  roads 

let  by  crntreet,  it  shall  be  the  duty  of  the 
county  fc I rrbt  ay  e-gineer  to  at  once  visit  said 
ro  .u  and  Investigate  tho  cot  lcint,  e.-o,  if 
found  necessary,  to  at  once  cause  sue!  road  to 
ho  'seed  in  good  condition.’* 

and  Section  30^2  provides  in  part  as  follows: 

"If  any  county  highway  engineer  shell  fell,  re- 
fuse or  neglect  to  visit  and  inspect,  ir.  person 
or  by  deputy,  the  roods,  bridges  and  culverts  in 
each  road  <;1  strict  in  the  county,  at  frequent 
and  regular  intervals,  * he  may  be  re >ovac 

from  office  by  the  county  court,” 

Ir.  view  of  the  so  statutes  end  the  facte  &b  furnished  in  your 
letter  including  tvc  absence  therefrom  of  any  intimation  that 
the  uue  of  an  automobile  is  not  reasonably  necessary  for  the 
County  ngineer  to  perform  roperly  his  outlets,  it  aay  be  as- 
sumed th^t  th«  necessity  for  automobile  tn  as  ortation  for  tiie 
County  High  .?y  ng'noer  does  oxisit. 

B.  The  County  Court  by  statute  (Section  £078)  is  given 
the  "control  ard  manage' out  of  the  property,  real  and  personal , 
belonging  to  th©  County  * 4 " and  the  County  Court  in  the  case 

of  ansua  City  -iainfoctinp  and  enufacturing  Co,  v.  Bates 
County,  £73  “o.  300,  £01  . ..  3?  (191d),  is  called  "the  general 

Statutory  c ntracting,  auditing  and  fiscal  agency  of  the  County". 
(273  o.  306).  ’laviBRd  tefcutes  iesouri  19CS,  action  12107, 
provides  thet  "the  county  court  way,  by  an  order  entered  of 
record,  ap  hint  an  a ent  to  wake  any  contract  on  behalf  of  such 
county  for  ercetin  any  county  buildings  o for  any  other  purpose 
authorized  b.  Taw."  'Tfh’lr  the  County  Court  is  a statutory  body 
with  no  po  ers  except  those  conferred  upon  it  by  et  tute  (5tate 
ex  rel,  and  to  Jse  of  Brou  htor  v.  01 i- er,  202  k>.  App.  527,  208 
S.  4,  112  ( 19 IS ' ),  nevertheless  whore  a duty  is  delegated  b 
statute  to  a county  officer,  such  statute  impliedly  authorizes 
the  County  to  . ay  the  expenses  necessary  to  the  erformance  of 
such  duty.  In  the  ease  of  lades  v.  Hawkins,  133  y©.  Aup.  523, 
112  o.  V.  979,  affirmed  ?40  ,0.  187,  144  3.  »•  118a  (1911),  it 
was  held  that  a County  Court  was  authorized  to  employ  and  pay  on 
accountant  to  audit  the  pub  ic  records  of  the  County,  even  though 
thers  was  no  sti tute  aphorizing  specifically  such  employment  or 
audit.  The  Court  at  C40  ’o.  12~-3  stated  the  problem  «s  follows; 

"public  corporations  never  ave  been  deemod  to 
possess  authority  to  contract,  or  do  any  other 
act,  unle  sa  the  pov.sr  ves  granted  by  statute  or 
could  be  implied  because  necessary  end  incidental 
to  the  due  performance  of  po  ers  granted  or  du- 
ties enjoined.  This  doctrine  ap  lies  to  oounty 
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courts  and  commissioners,  as  well  as  to  the 
govern!  g honlos  of  other  subordinate  politi- 
cal corporations.  Thera  is  in  cur  statutes  no 
grant  of  tnrt  ority  to  a county  court  to  employ 
an  expert  to  audit  and  examine  the  books  end 
accounts  of  the  county  and  itafoff lcera.  once, 

If  this  authority  existed  In  the  present  in- 
stance, it  v.f. f because  the  law  implied  it  as 
essential  to  the  due  exercise  of  po  era  specifi- 
cally vertec  in  the  county  court  by  itftute  or 
the  perfortence  cf  a duty  specific' lly  required  of  said 
tribunals.  The  courts  era  conservative  in  Implying 
powers  not  expressly  given.  One  limitation  imposed 
by  law  on  these  implication*  is  that  no  power  will 
be  implied  to  belong  to  e public  corporation  unless 
It  is  cognate  to  the  purpose  for  whlob  the  corpora- 
tion wr*  created,  Therefore,  in  determining  whether 
or  not  the  county  court  of  • tone  County  bed  author- 
ity to  entoloy  an  expert  to  look  over  official  book* 
end  accounts,  we  muat  call  to  mind  the  duties  of 
such  a court.  A county  court  Is  the  general  fiscal 
agent  of  the  county,  and  is  possessed  of  a supervis- 
ory po..ar  over  the  collection  and  preservation  of 
its  funds." 

end  at  p go  197  expounded  the  reaa  na  for  implying  this  power  as 

fcl lows: 


"responsibility  for  the  safety  of  public  moneys, 
the  eeourecy  md  honesty  of  the  accounts  and 
96ttle~ent*  of  officials,  and  the  eolleetion  of 
defalcations , is  imposed  on  county  oourte.  The 
question  for  decision  is  whether  tho  exrress  dele- 
gation of  those  powers  and  cuties  by  the  Legislature 
carried  with  it  the  authority  to  employ  an  expert 
to  look  over  books  and  documents  in  order  bo  ascer- 
tain whether  officials  and  other  persons  chargeable 
with  oublic  -roneys  had  rendered  correct  and  faithful 
acoounta,  and  hed  made  Just  petti  eats  with  the 
oourt.  In  our  opinion  thl s question  ought  to  be 
answered  in  the  i ff ir^a tive.  >hile  it  is  true  th# 
aw  is  strict  in  limiting  the  authority  of  these  courts, 
it  never  has  been  held  that  they  have  no  authority 
except  w’  at  the  statutes  confer  in  so  many  words.  The 
universal  doctrine  is  that  certain  Incidental  powers 
germane  to  the  authority  and  duties  expressly  delegated, 
and  Indispensable  to  their  performance,  say  be  axerelsod. 

Thus,  if  the  purchase  of  an  automobile  by  the  County  and  the  pur- 
chase by  the  County  of  gaa  and  oil  to  operate  sueh  automobile  was 
found  to  be  reasonably  necessary  to  enable  the  County  ighway 
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Engineer  to  carry  out  properly  his  official  duties,  it  would 
seen  that  the  County  Court  would  be  author*  od  to  make  such 
purchase  wit;-  County  funds.  In  Scott  County  v.  , dvanee-Fnnley 
Thresher  Co.,  233  fed.  739  (Circuit  Court  of  A peels,  8th  Ct. 

19P3)  the  Court  held  thet  the  County  Court  ss  o part  of  its 
duty  end  right  to  keep  up  the  roads  of  the  County  was  Impliedly 
authorized  to  purche.se  the  mschinery  reasonably  necessary  for 
such  meinterence. 

C.  It  hea  been  demonstrated  above  thet  the  statutes 
of  via  sour 1 ould  Justify  a finding  by  a County  Court  thet  the 
use  of  an  automobile  was  necessary  for  the  County  Highway  Engin- 
eer in  order  properly  to  perform  his  duties  and  that  the  County 
Court,  If  it  mode  mch  a finding,  would  be  authorized  to  purehase 
such  an  automobile  and  bo  buy  gas  and  oil  to  be  used  therein, 
/saucing  thet  the  County  Court  did  not  buy  suoh  an  automobile, 

It  would  seem  thet  a County  Court  which  had  found  that  automobile 
travel  by  the  County  Highway  nglneer  was  necessary,  would  be 
warranted  in  nay  ng  expenses  for  automobile  transportation  actually 
paid  out  b the  County  Highway  . nglneer  in  the  necessary  perform- 
ance of  his  duties  and  that  his  expenses  for  gasoline  and  oil 
used  in  an  automobile  on  exclusively  county  highway  business  oould 
be  refunded  to  him.  If  the  County  Court  could  purchase  directly 
the  gasoline  end  oil,  it  would  see  to  be  equally  authorized  to 
reimburse  the  County  Highway  nglneer  for  money  spent  on  gasoline 
and  oil  used  solely  in  performing  the  duties  of  his  office,  pro- 
viding the  price  at  which  such  gasoline  and  oil  was  purchased  by 
him  was  reasonable.  here  a statute  imposes  certain  duties  on  a 
public  officer  he  laimpliedly  authorized  to  snend  his  own  money 
lnsofrr  ns  it  Is  necessary  properly  to  perform  such  duties  and  to 
ba  reimbursed  by  the  state  or  municipality  of  which  he  is  an  offi- 
cer. Thus  in  tho  case  of  State  ox  rcl  Bradshew  v.  Hackman,  276 
o.  30  , 203  3.  . 445  (191o)  the  Court,  although  it  held  that  the 
tat a arehouse  Commissioner  oould  not  recover  moneys  spent  by  him 
In  traveling  on  official  business  outside  of  the  tate  on  the 
ground  that  his  statutory  duties  did  not  authorize  him  to  go  out- 
side of  the  tate,  indicated  that  If  his  traveling  expenses  had 
been  Incurred  while  traveling  In  the  State  in  carrying  out  the 
duties  imposed  upon  him  by  statute,  th  t such  expenses  oould  be 
recovered.  Ti  e Court  ssld: 

"Looking  then  to  the  above  eot  to  ascertain  the 
duties  Incumbent  on  the  arehouse  Commissioner 
and  his  official  family,  e note  thet  it  is  only 
pursuant  to  Sections  33,  37,  41,  51  and  52  thereof 
that  duties  are  prescribed  which,  wither  expressly 
or  by  implication,  require  the  incurring  of  ex- 
penses for  travel.  xarr'ining  the  above  sections 
seriatim  (but  with  an  eye  single  to  the  faots  be- 
fore us  in  tbs  case)  It  will  be  seen  th  t .motion 
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”33,  supra,  laws  19  lo,  p.  365,  permits,  and 
whenever  necessary  requires,  the  examination 
of  * ell  property  In  any  pub  io  warehouse  or 
elevator  In  this  Itate.*  Travelling  expenses 
may  of  course  be  ncurred  whenever  in  the 
opinion  of  the  ©rehouse  commissioner  it  Is 
necessary  to  the  erformanoo  of  the  above  duty.” 


The  principle  of  6tate  ex  rel  rndehaw  v.  Hackmann, 
supra,  Is  limited  to  reimbursement  for  out  of  pocket  expenses 
and  la  the  only  principle  which  we  have  been  able  to  discover 
which  might  authorize  the  payments  here  In  question,  ouch  prin- 
ciple could  not  apply  to  sums  paid  out  monthly  to  the  County 
Highway  ngineer  for  the  use  of  hi©  private  automobile,  ** 
appears  from  Revised  tatutos  ‘.lsscurl  lv29 , -eetlon  12107, 
quoted  above,  the  contracts  which  the  County  Court  may  make  a re 
limited  to  contracts  for  purposes  "authorized  by  low"  and  we 
find  no  legal  Justification  or  authorization  for  a County  Court 
entering  into  a contract  with  a county  official  by  which  it  pays 
him  a regular  fixed  sum  for  the  use  of  h’s  ovm  property  and  we 
believe  thet  a statute  would  be  necessary  for  such  authorization. 
A statute  of  the  United  «tatos  has  been  discovered  presenting  an 
analogous  situation,  this  being  ’an  act  to  authorize  the  a ost- 
%st er  General  to  hire  vehicles  from  village  delivery  carriers'', 
approved  June  Id,  1930  (46  St at.  7 U.6*C.,,upp.  71,  Title  39, 
Section  5£)  a©  amended  by  habile  No*  452,  73rd  Con  reas,  approved 
June  22,  ll 34,  which  contain©  the  following: 

"JTovided,  That  beginning  with  the  fiscal  year 
1926,  and  thereafter,  the  ostmastor  General  -ay 
hire  vehicles  from  postal  emoloy^es,  not  filling 
supervisory  positions,  for  use  in  the  city  ae- 
Hvery  and  collection  service,  and  In  the  village 
delivery  and  collection  service,  either  under  an 
allowance  or  on  a contract  basis* " 

T • Is  statute  would  seem  to  indicate  that  Congress  felt  that  a 
specific  statute  was  necessary  to  authorize  the  hiring  of  a ve- 
hicle from  one  of  its  employees. 

In  conclusion,  it  is  our  opinion  th? t the  order  of  the 
County  Court  set  out  above  which  fixes  the  compensation  of  an 
assistant  to  the  County  Highway  ngln  er  appointed  by  him,  is 
valid, and  thet  the  other  order  of  the  County  Court  above  ©et  out 
is  valid  insofar  as  it  authorizes  payment  to  the  County  Highway 
Engineer  of  sums  ctually  expended  by  him  for  gasoline  and  oil 
consumed  solely  in  performing  the  duties  of  bis  office,  to  the 
extent  th  t such  use  was  necessary  in  properly  performing  the 
duties  of  his  office,  provided  that  the  gasoline  and  oil  is  pur- 
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chased  at  rer soneble  prices,  but  that  such  order  is  Invalid 
ea  a matter  of  law  to  the  extent  that  it  authorizes  a payment 
of  ,30.00  per  month  to  such  County  highway  ,ng ineer  for  the 
use  of  hie  autOEoVile. 


?ery  truly  yours. 


iry.ixm)  H.  XXLXJR 
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OFFICERS:  Cities  of  the  Fourth  Class  shall  elect  and 

qualify  for  Mayor  and  Aldermen  in  the  following 
manner: 

y* 


April  17,  1934. 


Iwortbl*  ito  A.  Politte 
Frosseutiag  Attoraey 
Praaklia  Couaty 
Oaioa,  Missouri 


y-  / 


Boar  Sir: 


V#  kerrty  wknowlsdgt  your  loti  era  of  April 
10,  1934,  re quest lag  aa  oplaloa  of  this  office.  Tour 
first  latter  roads  aa  follows: 

•I  respaetfully  request  aa  oplaloa 
oa  the  folloviag  propositioa. 


•Ia  tks  reseat  city  elect ioa  la 
Pacific,  ia  fraaklia  Oouaty,  Missouri, 
a major  aad  two  alderaea  vers  elected 
by  a large  Majority  ia  said  teva. 

Mask  oae  of  these  parties  vers  deaied 
a eeat  ia  their  particular  office, 
because  they  were  deliaqueat  ia  tbs 
payaeat  of  city  taxes, 

•The  uaa  sleeted  aayor  was  deliaquedt, 
at  tbe  tiae  ef  the  eleotioa,  but  paid 
hie  taxes  before  the  day  he  sac  to  be 
seated* 


•The  alderaea  hare  aot,  as  yet,  paid 
their  deliaqueat  taxes.  All  of  the 
taxes  that  oae  of  the  alderaea  owes, 
at  this  tiae,  is  aerchaat‘s  li cease. 

•They  h&re  beea  deaied  the  right  to 
hold  office  uader  Sect lea  3969,  Re- 
vised Statutes  of  Missouri,  1939, 
aad  said  City  of  Pacific  is  a fourth 
elass  city* 

•Please  let  as  hare  the  beaefit  of 
your  oplaioa  as  to  whether  or  aot  say 
of  these  parties  are,  at  this  tiae, 
eligible  to  hold  off  lee,  sad,  if  they 
should  be  eligible,  ia  ease  their 
taxes  should  laaediately  be  paid.* 
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Tout  Netad  letter  reads  as  follows i 

•la  ooameetion  with  ay  letter  of  ores 
date  inquiring  ea  opinion  as  to  tie 

Salification  of  eertaia  individuals 
o received  aaiority  rote  for  offloss 
in  the  City  of  Faelfio,  X would  like 
to  subodt  a sooead  question,  suttly, 
if  these  of  floors  are  aot  qualified, 
will  the  preseat  of fleers  hold  over 
until  another  eleotiea  date,  or  is 
the  nayor  required  to  sail  a special 
election  tax  tile  purpose  of  filling 
these  offices* 


•In  other  words,  if  the  officers  re- 
ceiving a najority  vote  are  not  gaall- 
fled  to  hold  office,  will  the  person 
receiving  the  next  hightst  vote  he 
considered  sleeted,  or  will  the  pre- 
sent officers  hold  over  until  the  next 
city  election,  or  will  a special  elec- 
tion have  to  he  called  to  fill  these 
of  floes** 

Section  9,  Article  XIV,  of  the  Constitution  of 
Kltseuri  provides  as  follows* 

•in  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the 
right  of  resignation,  shall  hold  of- 
fice during  their  official  terns,  sad 
until  their  successors  shall  be  duly 
eleoted  or  appointed  end  qualified. 

Ten  state  that  the  City  of  Pacific  is  n oity  ef 
the  Fourth  Olaee,  end  Section  6951,  R*  8.  Mo.  1999,  relating 
to  elective  officers  in  cities  of  the  fourth  Olaee  provides: 

•The  following  officers  shall  be 
sleeted  by  the  qualified  voters  of 
the  oity,  and  shall  hold  office  for 
the  torn  of  tve  years  and  until  their 
smeoessors  are  sleeted  end  qualified, 
to— wit : layer,  narshal,  eollector  end 
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beard  of  aldermen.  and  the  heard  of 
aldorne*  nay  provide  by  ordinance 
that  the  sane  person  say  bs  sleeted 
■a rehall  and  collector,  at  the  seas 
election,  and  hold  both  offioes  and 
the  board  of  aid  erne*  nay  provide  bjr 
ordinance  for  the  eleetiea  of  city 
aseeeeor,  city  attorney,  city  clerk 
and  street  commissioner,  who  a hall 
hold  their  respect lee  offioes  for  • 
tern  of  two  years  and  until  their 
successor  shall  be  elected  or  ap- 
pointed end  qualified.* 

Section  6953,  H.  9.  Ko.  1939,  provides: 

•lo  person  shall  he  nayor  unless  he  be 
at  least  twenty-five  years  of  age,  a 
citizen  of  the  United  Staten  and  a 
resident  of  the  olty  at  the  tine  ef 
and  for  at  least  one  year  next  pre- 
ceding hie  election.  When  two  or  new 
persons  shall  have  an  equal  number  ef 
votes  for  the  of floe  of  nayor,  the 
natter  shall  be  deteralned  by  tbs  beard 
of  aldemo*.* 

Thus  we  see  thatiu  oitles  of  the  Fourth  Claes 
the  Mayor  le  eloeted  for  III  year*  and  none  of  the  pre- 
requisite epeelfie  quail float Ions  refer  to  delinquent 
taxes  due  from  hin  to  the  olty.  The  eleotdd  nayor  is  te 
hold  effloe  until  hie  successor  is  sleeted  and  qualified. 

Section  6963,  R.  8.  Mo.  1939,  provldesi 

•The  board  of  alderuen  shall,  by  or- 
dinance, divide  the  city  into  not  lees 
than  two  wards,  and  two  alderuen  shall 
be  elected  fron  each  ward  by  the  quali- 
fied voters  thereof,  at  the  first  elee- 
tlon  for  aldoxnsn  in  oltleo  adopting 
the  provisions  ef  this  art 1 ole.  At  sueh 
election  for  aldernm,  the  person  re- 
ceiving the  highest  nuuber  of  votes  in 
•ash  ward  shall  hold  hie  effiee  fear  two 
years,  and  the  person  rose! wing  the 
next  highest  number  of  votes  shall  hold 
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kti  office  for  one  year;  but  there 
after  each  ward  shall  elect  annually 

one  aide nan,  who  shall  hold  hie  of- 
fice for  two  years.* 

Section  6964,  R.  S.  Mo.,  1939,  provides) 

*Io  person  shall  be  &a  alderman  unless 
he  be  at  least  twenty-one  years  of  age, 
a oitlssn  of  the  United  States,  and  an 
inhabitant  and  resident  of  the  city  for 
one  year  next  preceding  his  election, 
and  a resident  of  the  ward  fro*  which 
he  is  eleoted.  Whenever  there  shall  be 
a tie  in  the  eleotioa  of  aide rasa,  the 
natter  shall  be  determined  by  the  beard 
of  aldermen;  so,  alee,  in  ease  the  elec- 
tion of  an  alderman  be  contested.* 

Thus  we  see  that  in  cities  of  ths  fourth  Class 
the  aldermen  are  eleoted  fox  two  years  and  nans  of  the 
prerequisite  specific  qualifications  refer  to  delinquent 
taxes  due  froa  bin  to  the  city. 

Under  6969,  R.  8.  Mo.,  1939,  providing  the  Re- 
quisite qualifications  for  holding  an  office  in  a city  ef 
the  Fourth  Class,  provides  in  part  as  follows: 

••  • • *So  person  shall  be  elected  or 

S pointed  to  any  office  who  shall  at 
e tine  be  in  arrears  for  any  unpaid 
city  taxes,  or  forfeiture  or  defalcation 
in  office,  or  who  is  not  a re si dent  of 
the  city.4 

Thus  we  see  that  neither  the  eleoted  nayor  nor 
the  aldermen  at  Pacific,  Missouri,  who  ars  delinquent  In 
any  city  tax,  including  city  merchant's  tax,  can  legally 
take  the  prescribed  oath  as  long  as  his  tax  remains  de- 
linquent. 


If  any  elected  officer  has  illegally  taken  his 
oath  of  e^floe,  that  is,  taken  the  oath  of  effloe  while 
delinquent  in  his  city  tax,  his  oath  has  availed  him  nothing 
for  under  the  coast lttrtul on  and  statutes  written  pursuant 
thereto,  the  prior  officer  holds  over  until  his  successor 
has  been  duly  sleeted  sad  qualified.  In  other  words  the 
sleeted  officer  is  In  no  position  to  qualify  for  the  office 
until  his  oity  tax  is  paid,  the  payment  of  which  Is  a con- 
dition precedent  to  his  right  to  take  the  oath  of  office. 
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Sect ion  6970,  H.  8.  Mo. , provide*  as  follows: 

"twerp  of floor  of  the  oity  aad  his 
assistants,  aad  every  aide  man,  be- 
fore entering  upon  the  duties  of  bis 
office,  shall  take  aad  subscribe  to 
an  oath  or  afflnation  before  soon 
court  of  record  in  the  county,  or 
justice  of  the  peaoe  in  the  township, 
or  the  city  clerk,  that  he  possesses 
all  the  qualifications  prescribed  for 
his  office  by  law:  that  he  will  sup- 
port the  Constitution  of  the  United 
States  sad  of  the  state  of  Hissanrly 
the  provisions  of  all  laws  of  this 
state  affecting  cities  of  this  class, 
aad  the  ordinances  of  the  city,  and 
faithfully  dsneaa  Mas  elf  while  la 
office;  which  official  oath  or  affirm- 
ation shall  be  filed  with  the  city 
clerk.  Every  officer  of  the  corpora 
tloa,  when  required  by  lav  or  ordin- 
ance, shall,  within  fifteen  days  after 
hie  appointment  or  el  set  i cm,  aad  before 
entering  upon  the  discharge  of  the 
duties  of  Me  office,  give  bead  ts  the 
city  la  such  sun  and  with  such  sureties 
as  nay  be  designated  by  ordinance,  e au- 
ditioned upon  the  faithful  performance 
of  hie  duty,  and  that  he  will  pay  ever 
all  moneys  belonging  to  the  city,  as 
provided  by  law,  that  nay  cone  into  Me 
hands.  If  any  person  elected  or  appointed 
to  say  efflce  shall  fail  to  take  ihd  sub- 
scribe such  oath  or  affirmation,  or  to 
give  bond  as  heroin  required,  Ms  offioe 
shall  be  deemed  vacant.  For  any  breach 
of  condition  of  any  such  bond,  suit  any 
, be  instituted  thereon  by  the  city,  or 
. ty  any  person  in  the  name  of  the  city 
to  the  use  of  suoh  person." 

Soot ion  T,  Art 1 ole  XXT,  of  the  Missouri  Consti- 
tution provident 

•The  General  Assembly  shall,  in  addi- 
tion to  other  penalties  provide  far  the 
removal  from  offioe  of  oeunty,  city, 
town  and  township  of floors,  on  convic- 
tion of  willful,  corrupt  or  fraudulent 


Boaorable  Lao*  A.  Polltta 


April  IT, 


1934. 


violation  or  neglect  of  official 
duty.  nay  be  enacted  to  provide 

for  the  remoTal  froa  office,  for 
c&usa,  of  all  public  officers,  net 
otherwise  provided  for  in  this  Con- 
stitution.” 


Section  6957,  R*  8.  Mo*,  1939,  provides  as 

follows t 


*The  eayox  nay,  with  the  consent  of  a 
Majority  of  all  the  members  elected  to 
the  board  of  alderman,  renowe  froa 
office,  for  cause  shown,  say  elective 
officer  of  the  city,  such  officer  being 
first  given  opportunity,  together  with 
his  witnesses,  to  be  heard  before  the 
board  of  alderaen  sitting  as  a board 
of  inpe&ohMent*  Any  elective  officer, 
including  the  Mayor,  aay  in  lihe  Banner, 
for  eamse  shown,  be  renewed  from  office 
by  a two- thirds  vote  of  all  the  Mem- 
bers elected  to  the  board  of  aldemen, 
independently  of  the  Mayor fs  approval 
or  reooamendatiom.  The  mayor  may,  with 
the  oonsent  of  a Majority  of  all  the 
Members  elected  to  the  beard  of  alder- 
sen,  renove  froa  office  any  appointive 
officer  of  the  oity  at  will,  and  any 
each  appointive  officer  nay  be  ee  re- 
moved by  a two-thirds  vote  of  all  the 
aembers  elected  to  the  board  of  alder- 
men, independently  of  the  mayor’s  appro- 
val or  reeoamendatian*  The  board  of 
aldermen  aay  pass  ordinances  regulating 
the  manner  of  inpeaohaemts  and  removals** 


Thus  wo  see  that  pursuant  to  ths  Constitution, 
the  Legislature  did  pass  a lav  Making  it  possible  far  the 
mayor  and  board  of  alderaen,  sitting  as  board  of  lnpssohm 
to  remove  froa  office,  for  cause  shown,  any  elective  effi 
The  method  provided  in  this  section  fte  exclusive,  in 
moving  offioers  in  cities  of  the  fourth  Class  who  have 
qualified  and  been  ewoxn  in  office  and  afterwards 
selves  subject  to  impeachment* 


COKCLUSIOI. 

Froa  the  facte  presented  in  your  letter  it  is 
opinion  that  the  problem  at  Past  fie,  Missouri,  le  not  a 


Honorable  Leo  A.  Politte 
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problem  of  Impeachment  of  city  of floors  leaving  their 
office  vacant  amd  necessitating  a special  election  to 
fill  their  office.  It  ie  our  opinion  that  the  old 
officers  hold  over  until  such  a time  as  their  success ere 
have  qualified  and  are  sworn  in.  amd  should  they  never 
qualify,  by  paying  their  delinquent  tax.  and  take  the 
oath,  then  the  old  officers  hold  over  until  the  next 
general  city  election.  We  fall  to  find  any  provision  in 
the  Statutes  allowing  thoee  persons  receiving  the  next 
highest  vote  to  qualify  as  officers  in  cities  of  the 
Fourth  Class,  as  suggssted  lu  your  letter. 


Respectfully  submitted 


TX.  OR R SAWYERS 

Assistant  Attorney  general. 


APPROVED: 


wnac imm — 

Attorney  general. 


wo«:S 


» 


taxatioi: 


Duties  of  County  Clerk  under  Senate  Bill  34,  page  419, 
Lave  of  Missouri,  1933. 


May  10,  1934. 

^5 


Hon.  John  K.  Powell 
Proseouting  Attorney 
Mercer  County 
prlnoeton,  Missouri 


FI  LED 

r A 


Dear  Mr.  Powell: 


Acknowledgment  Is  herewith  made  of  your  request  for 
an  opinion  of  this  offloe  reading  as  follows: 

■Referring  to  Seotlon  1,  page  419  of  the 
Lave  of  1933,  I desire  to  nek  some  inform- 
ation. 

I note  this  law  was  passed  March  18,  1933, 
and  did  not  take  effect  until  after  June 
1,  1933,  and  our  CountyClerk  seems  to  have 
a different  opinion  as  to  what  shall  he  done 
aa  to  what  Is  being  done  over  In  Centry 
County  and  I have  advised  the  County  Clerk 
here  that  1 would  prefer  to  have  aa  analysis 
of  Sections  one  and  two,  above  referred  to, 
especially  do  1 have  referenoe  to  Section  9, 

In  other  words  our  County  Clerk,  aa  well  as 
myself.  In  advising  him.  Is  slow  to  charge 
off  benefits  under  seotlon  2 and  report  the 
same  for  fear  that  he  will  make  deductions 
vhloh  ought  not  to  be  made. * 

Senate  Bill  34  referred  to  above  plaoes  certain  duties 
upon  the  County  Assessors  and  the  County  and  state  Boards  of 
Equalisation  and  Appeals  respecting  the  equalisation  of  land 
values  for  taxation  purposes,  and  plaoes  oertaln  duties  upon 
the  County  Gierke  In  obtaining  Information  and  eupplylng  the 
same  to  these  various  agenoles  so  as  to  expedite  the  assessment 
and  equalisation  of  land  values.  For  the  purpoee  of  this 
opinion  I herewith  quote  certain  portions  of  this  not: 
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• SECTION  1.  That  In  determining  the  assessed 
valuation  of  lands*  * *on  which  benefit 
assessments  have  been  levied*  * * • the  county 
aeaeeeore*  * * *atate  tax  coast e si on,  the 
state  and  county  boards  of  equalisation  and 
appeals,  shall  ascertain  and  deternlne  the 
amount*  • * *of  then  existing  benefits  assessed 

• • • • and  for  whloh*  • • *no  levy*  • • *for 
principal  has  been  paid,  exoluslve  of  delin- 
quent levies*  * *and  take  Into  oonelderatlon 
the  amount  thereof  In  determining  the  value 

of  such  lands*  * * *for  asse assent  for  taxation 
for  general  purposes,  and  the  difference,*  * * 
between  the  value  of  such  lands*  • • • taking 
Into  consideration  the  drainage  or  levee  Impro- 
vements and  amount  of  ths*  * * * benefits  assessed 

• * * * and  for  whloh*  • *no  levy*  • • *for  prin- 
cipal has  been  paid,  exoluslve  of  delinquent 
levies*  * * * shall  be  and  beoome  the  assessed 
valuation*  * * * whloh  such  landa*  * * * shall 

be  taxable  for  all  general  purposes*  * * *. 

• * * And  It  shall  be  the  duty  of  the  county 

• • • assessors  and  the  county  board  of  equali- 
sation and  appeals*  * * In  assessing  equalising 
and  adjusting  the  value  of  such  lan~s*  * * *to 
conform  to  the  provisions  of  this  act. 

SECTION  3.  It  Is  hereby  made  the  duty  of  the 
clerks  of  the  county  courts  to  ascertain*  * * 
the  aggregate  amount*  * *of  the  portion  of 

• * * benefits  assessed*  * * against  lands*  * * 
within*  * • drainage  or  levee  districts*  * • 

In  their  respective  counties  and  for  which*  * * 
no  levy*  * *for  principal  has  been  paid,  ex- 
oluslve of  delinquent  levies*  * • and  shall  also 
certify  the  aggregate  amount*  * *of  then  ex- 
isting benefits*  • *for  which*  • • no  lsvy*  • • 
for  principal  has  been  paid,  exclusive  of  delin- 
quent levies*  * *,  together  with  any  other  Inform- 
ation that  may  be  necessary  or  required  la  order 
that  the  provisions  of  this  aot  may  become 
effective  and  the  equalising  of  the  valuation  of 
lands*  • *wlthln  drainage  or  levee  districts*  * * 
for  taxation  for  general  purposes  may  be  expedited. 
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and  to*  * •mat#  out  and  forward*  * *the 
Information  above  referred  to,  to  the  state 
auditor  to  be  laid  before  the  state  board  of 
equalisation.  It  is  hereby  made  the  • • • • 
duty  of  the*  * • clerks*  * *to  retain  a copy 
of  the  Information,  matters  and  things*  * * 
to  be  laid  before  and  for  the  use  of  the  oounty 
boards  of  equalisation  and  appeals." 


A careful  examination  of  the  foregoing  act  reveals  that  there 
Is  no  duty  placed  upon  the  County  Clerk  to  charge  off  any  benefits 
allowable  under  this  Law.  The  only  duty  placed  upon  the  County  Clerk 
Is  to  obtain  the  neoessary  Information  ae  to  the  amount  of  unpaid 
benefits  levied  and  assessed  against  land  In  drainage  and  levy  dis- 
tricts exclusive  of  delinquencies,  and  report  these  amounte  to  the 
County  Boards  of  equalisation  and  Appeals  and  the  State  Board  of 
Equalisation.  It  Is  then  the  duty  of  these  bodies  aotlng  upon  this 
Information  and  upon  any  other  Information  that  may  oome  to  their 
knowledge  to  give  full  force  and  effect  to  this  law  equalising  the 
valuations  of  lands  In  drainage  and  levy  districts  In  accordance  with 
the  provisions  of  this  law. 

It  Is  therefore  the  opinion  of  this  office  that  your  County 
Clerk  Is  merely  the  agency  through  which  this  Information  le  com- 
piled and  that  It  Is  the  duty  of  the  Assessor  and  the  State  and  County 
Boards  of  Equalisation  and  App  als  to  make  any  deductions  neoeseary 
to  equalise  the  valuation  of  lands  In  drainage  and  levy  dlstrlets. 


Respectfully  submitted. 


HARRY  GL  WALTIER,  Jr. 

APPROVED:  Assistant  Attorney  Oeneral 


ROY  MCKITTRICK, 
Attorney  General. 
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CITIES  OF  THE  FOURTH  CLASS  - Candidate  in  arrears  on  city 
taxes  on  day  of  election  cannot  be  eloeted  to  office# 

S' 

Hey  11th,  1954# 


Honorable  Leo  A#  Polltte 
r roseouting  Attorney 
irwnklln  County 
Union#  Missouri 


✓ 


Dear  Sirs 


Tour  request  for  a supplemental  opinion  from 
this  office#  enlarging  upon  the  opinion  of  this  of floe 
dated  April  17#  1954#  is  as  followsi 


"I  acknowledge  receipt  of  your  opinion 
dated  April  7#  1954#  concerning  the 
qualification  of  city  candidates  re- 
ceiving the  hipest  amount  of  votes 
in  raoiflo#  Missouri# 

Since  this  opinion  mas  requested#  these 
offioers  have  paid  their  taxes#  Your 
conclusion  In  this  opinion  seems  to  In- 
fer that  these  officers  would  be  quail* 
fled  to  take  the  oath  of  office  and  serve 
as  such  olty  offioers#  if  the  payment  of 
these  delinquent  was  made# 

eotlon  6969#  Revised  Statutes  of  Mis* 
sourl#  1929#  as  quoted  in  your  opinion# 
seems  to  forbid  the  election  of  anyone 
to  office  who  shall#  at  the  time#  be  In 
arrears  for  any  unpaid  city  taxes# 

Mill  you  kindly  supplement  this  opinion 
by  stating  whether  or  not  an  officer  may 
qualify  after  eleotlon  by  paying  city 
taxes  In  arrears  st  time  of  election#” 


#8  • Honorable  Leo  A«  'olttta 


The  pertinent  part  of  the  statute  under  con- 
a idem  t.  Ion,  relating  to  the  election  of  officer*  in  a city 
of  the  fourth  class,  la  the  following  portion  of  -action 
6969,  Revised  Statutes  of  Missouri,  1929, 


"•Vo  person  shall  be  elected  or  ep- 
pointed  to  nqy  office  Who  shall  at 
the  tine  be  in  arrears  for  any  un- 
paid city  taxes,  *• 


The  statute  uses  the  tern  "elected".  This  means 
that  be  is  not  eligible  to  he  voted  for  on  elections^. 

The  were  easting  of  a majority  ef  votes  for  him  on  elsction 
da?  is  a nullity.  The  election  la  fixed  for  a d ay  certain, 
and  it  appears  thn  t the  term  of  office  begins  lanedlutely 
following  the  election.  • -actions  6949,  6961,  Revised 
Statutes  of  Missouri,  1929.  The  election  is  to  be  held  on 
the  first  Tuesday  In  April,  • -action  6949,  Revised  Statutes 
of  Missouri,  1929,  and  whan  this  statute  fixing  the  date  of 
the  election  le  construed  with  Section  6969,  the  two  mean 
that  no  person  can  be  elected  on  the  first  Tuesday  in  April 
who  is  in  arrears  with  city  taxes  on  the  first  Tuesday  in 
April.  On  this  one  day  lie  must  meet  the  qualification  of 
the  statute. 


Article  II,  -action  19  of  tbs  Constitution  of 
Missouri  provides  that. 


"«no  person  who  is  now  or  may  here- 
after become  e collector  or  receiver 
of  publlo  money,  or  assistant  or  deputy 
of  sneh  collector  or  reoelver,  shall  be 
be  eligible  to  any  office  of  trust,  • 
in  the  state  of  Missouri  * • • 


The  court  in  that  case  ha  Id  that  such  collector  or 
deputy  collector  oould  not  be  elected  treasurer.  State  ex  rel. 
*e>  Ulster  v.  I*mn,  277  Mo.  96.  We  must  therefore  determine 
the  exaet  meaning  of  the  term  "sleeted",  as  used  in  Section 
6969,  supra.  In  this  matter  we  oust  bear  in  mind  State  ax  rel. 
v.  Carr,  178  Mo.  229,  l.e.  255, 

"It  le  one  of  the  oardlnal  rules  for  the 
oona true t Ion  of  statute a,  that  the  spirit 


f*5  • Honorable  Lae  A.  Foil  tie 


and  purpose  of  the  snac  taant  la  an 
Invaluable  guide  to  the  meaning 
thereof,  for  the  letter  of  the  lee 
often  kills th.  while  its  spirit 
maketh  alive." 


Again,  in  rtate  ex  rel.  v.  Insurance  Co.  224 
Vo.  84|  l.o.  OSi 


"The  prime  effort  of  all  Judicial 
interpretation  is  to  ascertain  what 
the  Legislature  really  Intended  in 
using  the  particular  language.” 


A close  examination.  Section  6969.  at  ones  reveals 
that  the  spirit  and  purpose  of  the  aot  under  consideration  was 
to  prevent  a delinquent  tax  payer  from  being  elected  to  a city 
office,  herein,  in  his  official  capacity,  in  sons  way  he  sight 
pass  upon  the  question  of  delinquent  taxes  in  general.  This  la 
manifest  from  the  uee  of  the  term  "elected".  If  the  Legislature 
bee  Intended  that  no  olty  official  should  take  office  so  long  ee 
he  wee  e delinquent  tax  payer  of  that  elty.  appropriate  language 
eould  have  easily  been  found  to  express  that  intention.  Here 
the  sot  states  that  no  such  parson  can  be  sleeted  on  the  first 
Tuesday  in  April  who  la  in  arrears  for  any  unpaid  olty  taxes, 
and  Section  6969  further  provides  that  such  parson  cannot  be 
elected  "who  shell  at  the  tins”  of  election,  namely,  the  first 
Tuesday  In  April,  be  in  arrears  for  any  unpaid  elty  taxes. 

It  is.  therefore,  the  opinion  of  this  office  that 
any  person  or  candidate  for  publio  office  in  e olty  of  the 
fourth  class  who  on  election  day  la  in  arrears  for  unpaid  olty 
taxes  is  ineligible  to  be  elected,  and  incapable  of  gaining 
suoh  publio  office  by  election.  The  subsequent  payment  of  olty 
taxes  by  the  sleeted  official  does  not  remove  this  disqualification 
from  him  which  he  possessed  on  election  dsy. 


3e speetfully  submitted. 


APPROVED 


FKHKLIR  L.  RfcAOAN 

Assistant  Attorney  General 


ROT  MoKITTRICK 

Attorney  General 
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TilXATICM  AKT  RET-flUS 


Vet nod  of  Transferring  and  Ttying  Out  Funds  collected 
by  County  Collector,  as  School  taxes. 


z 

// 


S' 


Honorable  i . . ittrwi:. 

Treasurer  Clinton  County, 
lattsburg,  ' Isstxurl. 

r'war  sir : 


y 


n«y  14,  1334- 


FILED 

c? 


-*1 


/ 


A request  for  an  opinion  has  be*;,  received  from  you  under  date 
of  April  2%  1934,  1®  t^,r  ft  Homing  terr.e: 

•*  ill  you  please  gin  s a ruling  w.  tbs  following. 

Taxes  ool looted  by  county  Collector  for  out  ohoolu  and 
Consolidates  ,c  .ool  luutrieta,  meaning  organised  district* 
r-ere  they  nave  their  oen  ree.  surer,  In  the  coll  voter  ulc^-colog 
of  this  money,  should  ..a  pay  thla  r.ona;.  direet  to  the  Treasurer 
of  the  above  can  tier*  schools  cr  should  the  Collector  pay  to 
mo  this  naonsy,  taking  my  raeelpt  for  seta  and  this  office 
mat  in  r the  payments  tc  the  various  ‘ireeeurers  of  the  echo  - la 
mentioned,  thanking  you  for  thla  Information,  I remain." 

Article  2 of  Chapter  97  °f  the  oTlsed  statutes  of  tisscurl  of 
1)29  la  entitled  "Lews  pplloabla  to  All  Claaaee  of  chools.'*  Ir  eald 
, rtiole  la  eetlor.  9 265,  ehleh  provides  aa  folloee: 

" ee.  3269.  Oolleetlone  of  delinquent  taxes.  —The  ool  lest  or 
shall,  at  the  time  of  returning  the  land  delinquent  list  for 
stats  and  os-uaty  taxe*,  return  therewith  all  land  school 
t see  herein  provided  for  *hlci<  shell  rear  in  unpuih,  sod  when 
so  returned,  t '■«>  sane  shall  be  a lien  on  aueh  real  estate,  «ad 
be  e<>lleoted  in  the  sa.«  ju-nner  that  ether  «w*l indent  taxes 
on  1 nd  are  oolleoted;  uao  w.tsn  no  collected,  shall  be  pale 
over  to  thfc  ocuntj  treasurer  aa  other  so:  ool  trace.  ' 


eetion  )2o0  in  the  s ob  rtiole  provides  in  part  as  folloee: 

T'a  o -uevy  treasurer  in  east.  ounty  shall  be  the  ousted l an  of 
all  moneys  for  school  purposes  belonging  to  the  Iff  erect 
districts,  until  paid  out  on  warrants  duly  issued  by  order  of 
the  board  of  directors  or  to  the  treasurer  of  uoms  tosn,  city 
cr  oonaol&duted  school  istriet,  as  authorised  by  tnis  chapter, 
uxor  t in  oountles  having  sdo  ted  t e township  organisation 
law,*  • • • 

It  is,  therefore,  our  opinion  that  it  Is  the  duty  of  tim  County 


2.  -on  or  able  E.  H.  Pittman 


limy  14,  1954. 


Collector  to  turn  ewer  money  collected  for  school  taxes  to  hie  County 
Treasurer  nd  not  directly  to  the  Treesurezsof  the  school  Districts  and 
that  you  should  pay  out  ths  money  on  warrants  drawn  by  the  proper  school 
tiistrlot  officials. 


Yours  very  truly, 

REWARD  h.  miller 


TAXATION  - How  to  place  omitted  property  on  assessment  rolls  . 

Information  on  perjury  for  making  false)  tax  return. 


May  24th. 


1934* 


Honorable  John  «&•  Powell 
Proa ecu ting  Attorney 
fiercer  County 
Princeton,  Missouri 


Dear  Sir* 


litis  acknowledges  receipt  of  your  request  of 
May  3,  1934  for  an  opinion  upon  the  following  facts: 


"The  County  Board  of  realisation 
has  met  and  finally  adjourned  and 
the  appeal  board  has  met  and  finally 
adjourned,  and  we  have  found,  by  In- 
vestigation, certain  persons  who  hold 
notes,  secured  by  mortgages,  who  have 
not  given  In  any  tax  list  at  all,  and 
what  I would  like  to  do  would  not  only 
be  to  proaecute  but  get  them  on  a tax 
Hat,  and  t rabble  the  tax,  if  possible. 

Will  your  office  kindly  prepare  for  me 
the  form  of  a proper  information,  that 
will  stand  up,  one  for  making  a false 
list  and  one  for  not  making  any  list  at 
all. 

May  I ask  about  another  matter;  The 
proper  method  of  proeeedure  In  determining 
the  amount  of  money  in  poetal  savings  ac- 
counts, as  It  la  my  information  that 
people  In  this  town  have  money  deposited 
in  post  of ilces  outside  of  the  County, 
and  not  paying  any  tax  on  auch  money." 


#8  - Honorable  John  E#  Novell 


PROPERTY  QMITTx^  FROM  ASSESSMENT* 


Whan  taxable  property  la  omitted  from  the  assess- 
aent  rolla,  end  a\hsequent  to  the  final  Judgment  of  the  county 
Board  of  Equalization,  and  suoh  omitted  property  la  discovered, 
then  by  etatutory  authority.  It  la  made  the  duty  of  the  State 
Tax  Jossnisalon  to  add  such  omitted  property  to  the  aaaeaaaent 
rolls*  Subdivisions  (3)  and  (7)  of  Section  9854,  Revised  Statu tea 
of  Missouri,  1929,  provide! 


Subdivision  (3)s 

"To  re celve  all  complalnta  aa  to  prop* 
erty  liable  to  taxation  that  has  not 
been  asaeaeed,  or  that  haa  been  fraudu- 
lently or  Improperly  assessed,  to  In- 
vestigate the  sams  and  to  Institute  such 
proceedings  as  will  correct  the  Irregu- 
larity complained  of.  If  any  Irregularity 
be  found  to  exist,* 


Subdivision  (7) i 

"To  cause  to  be  plaoed  upon  the  assess- 
ment rolls  omitted  property  which  may 
be  discovered  to  have,  for  any  reason, 
aacaped  assessment  and  taxation,  and  to 
correct  may  errors  that  may  ba  found  on 
the  aasesanent  rolla  and  to  eauae  the 
proper  entry  to  be  made  thereon* * 


A no  tie#  from  you,  or  any  taxpayer  of  your  county 
to  the  State  Tax  Coomlaalon  relating  to  any  omitted  property 
aubjeot  to  taxation,  la  sufficient  notice  for  the  State  Tax 


#3  - Honorable  John  E.  iowell 


Commission  to  investigate  and  place  on  the  assessment  rolls 
for  taxation  purposes  all  suoh  (Knitted  taxable  property.  - 
Section  5456,  Revised  Statutes  of  Missouri,  1929.  This 
authority  of  the  State  Tax  Commlaalon  has  been  upheld  by  the 
oourts.  - State  ex  rel.  Thompson  v.  Jones,  41  S*  W.  (2d)  393 
(1931);  State  ex  rel.  Thompson  v.  Collier,  41  S.  W.  (2d)  400 
(1931). 


We  know  of  no  short  out  method  to  ascertain  the 
amount  of  postal  savings  accounts  (Knitted  from  the  taxable 
assessment  rolls.  If  a taxpayer  falls  to  turn  in  a list  of 
his  taxable  property  to  the  assessor  (including  deposits  in 
postal  savings  accounts),  Seotlon  9760,  Revised  Statutes  of 
Missouri,  1929,  provides! 


” **the  assessor  shall  himself  make 
out  the  list,  on  his  own  view,  or  on 
the  best  information  he  om  obtain}**  " 


We  assume  that  you  had  in  mind  vaya  and  means  that 
the  assessor  could  use  to  ascertain  the  amount  deposited  in 
postal  savings  accounts  at  the  time  he  made  the  assessment. 

If  he  is  unable  to  ascertain  the  exact  amount  from  the  postal 
authorltlea,  then  he  may  Hat  the  taxpayer  with  suoh  amount 
in  the  savings  account  as  he  thinks  proper.  The  assessor  may 
double  the  n mount  of  the  assessment  of  any  omitted  property.  - 
Section  9761,  He vised  Statutes  of  Missouri,  1929. 


II. 

INFORMATION  FOR  PERJURY. 


Section  9762,  Revised  Statutes  of  Missouri,  1929, 
provides  that  a taxpayer  who  furniahea  a falae  list  of  prop- 
erty for  taxation  purposes  shall  ba  guilty  of  perjury. 

I enclose  herewith  a form  of  Information  which  I 
think  will  meet  the  requirements  of  perjury  under  this  sec— 


#4  - Honorable  John  £••  rowell 


tlon«  The  Inform  tion  la  modelled  ifter  the  general  perjury 
Information  set  out  in  State  v.  Bradford,  285  S.  w.  496,  The 
Bradford  vaa  was  not  a tax  case,  but  I have  been  unable  to 
find  an  approved  Information  In  a tax  case* 


Yours  very  truly. 


PKAHKLIN  &•  KEAOAH 

Assistant  Attorney  General 

APPROVED* 


mr  YoYimiw 

Attorney  General 


PKRlPi. 


TAXATION  AND  RXVKNOIt  Method  of  transferring  and  paying  out  fund* 

colleotod  toy  County  Celloator  aa  school  taxes 


uensrahlu  Jan  Porter, 

CouatyClark, Clinton  County, 

Plattatourg,  Klesoarl. 

14v  Sir: 

▲ refusal  for  an  opinion  has  tooon  resolved  free  you  undsr 
data  of  Jtusn  12,  19^4,  suefa  request  toning  in  the  fallowing  tanas: 


"In  rof  arenas  to  year  opinion  to  K.  H.  Pit  touts.  County 
Treasurer  of  Clinton  County  under  data  of  May  Ifth,  1934, 
in  reference  to  the  pnysumt  by  the  collector  of  school  naneys 
to  the  County  T roe surer. 

Ur.  Pittman  took  tao  Better  up  with  the  County  Court  and 
upon  duo  sonstderstlon  rof  erred  Mr.  Pfttouvi  to  section  'JJ4Q 
1.  9.  1929*  lladly  edrioo  as  aa  to  your  opinion  in  regard 
to  this  section.  Trusting  that  I n«y  tosr  from  ynn  at  yotir 

earliest  innwaienee,  ■ 

la  oar  opiates  to  Honorable  A,  H.  Pit  tones,  Treasurer  of  Cdlntoa 

County,  ns  stated  it  aa  nur  opinion  that  it  is  the  duty  of  the  County 

Coll  as  tor  to  turn  oust  nonary  sell  as  tod  for  as  tool  taxon  to  tots  County 

Treasurer  aa.  not  dlrootly  to  the  "Tuaatrer  of  tha  sctol  districts , sad 
that  tha  County  OoUeetor  should  thereafter  pay  out  the  assay  00  turned 

oxer  to  him  on  w err  acute  torses  toy  the  .<roper  no  tool  <11  at  riot  officials. 


Our  opinlou  as  *a  furnished  to  Ur.  Pittman  mesa  Ins  unchanged  for 
ths  reasons  ehlsh  are  nare  fully  sot  out  bolos. 

Keriood  Statutes  Missouri  1929  seetlsn  9264  provides  aa  follow: 

"Sec.  9264.  Collector's  receipt*  and  compensation. — It 
shall  be  the  duty  of  the  county  clerk  to  take  s reaeipt  frost 
ths  aounty  collector  for  the  eWeel  teems  toy  his  pissed  on 
the  general  tax  books;  sad  the  eollestor  shall  pxosoed  to 
oellaot  ths  sans  in  like  Banner  oe  tha  state  end  eounty  Voces 
are  er  nay  toe  eolleotod,  and  ho  shall  reoelve,  as  full  eew 
p onset ion  for  his  aarvioao  on  ths  uaanut  00 lies tod  a ad  paid 
over  toy  hin,  the  msm  per  sent,  aa  is  aliased  toy  lan  to 
oollsetor  for  eallesting  other  taxes  | sad  ha  ptT  tiff 

nanthly.  to  ths  county  treasurer,  all  suoh  tones  solloetod  sad 
inks  his  rosslpt  therefor, ■ 

and  Sostian  9340  pro  Tides  as  follaun: 

*3ee.  9340.  Unties  af  sallas tars. —The  oonaty  or  taoaaivip 
oollsetor  Wall  pay  over  to  ths  trsasuror  of  said  hoard  0 1 


7*Ur  14,  1934* 


e fluent Ion  all  money*  reeeived  and  soil  sated  by  him  to 
which  nald  board  is  antltlad  at  least  ou*  la  imr  month; 
and  upon  such  payment  ha  shall  taka  daplisata  raaalpta  from 
•aid  treasurer,  one  of  which  ha  shall  fUa  with  the  secretary 
of  said  board  of  a due at Ion,  end  the  other  shall  be  filed  la 
hie  eettlemeat  with  the  esunty  ooart.” 

Those  two  statutes  would  000m  to  ho  In  ©osflict,  oca  of  them 
retiring  the  Colls  ator  to  turn  over  oahool  taxes  aollaatod  by  him  to  tho 
Treasurer  of  hit  eoumty,  and  tha  other  requiring  him  to  turn  them  ©to r 
dlrootly  to  tho  Treaaurars  of  tho  school  districts.  Tho  question  thorn  In 
issue  la  whether  or  not  one  of  these  statutes  makes  tha  other  inoperative, 
entirely  car  to  any  extent,  and,  if  so,  which  cf  the  two  statutes  becomes 
inoperative.  Thera  era  no  Missouri  oases  In  whleh  this  question  has  teem 
raised,  and  since  tha  question  involves  eolely  n matter  of  statutory  eaa- 
s trusties,  decisions  from  ether  Jurisdictions  bearing  an  the  prayer  dlm» 
position  by  tho  Collector  of  nobool  t&xea  are  of  little  or  no  value,  and 
this  problem  must  bo  solved  by  an  nomination  of  these  and  relate*  statutes. 

Lj. 

LEGISLATIVE  HISTORY 

Jactioc  9264  was  enacted  se  Laws  of  1^74*  fdge  1&2,  "eatjrm  66. 

Jeciion  934a  waa  orusoted  as  Lews  of  ld77»  4°9»  T'*a*t  7*  aJl* 

substantial  changes  hove  bean  nsda  In  either  of  these  two  sections  since 

thoir  cuantiaont.  Thus,  station  934°  ia  nova  recant  statute.  However, 

In  1697  *h&t  is  now  Hevised  .statutes  riasourl  19^9*  *>®ti on  9337  "**  snnatad 
(imwa  of  UI97,  yaga  235}  which  provides  in  part  ue  folio**: 

"Whenever  any  state  or  county  school  money  apportioned  to 
any  town,  city  car  consolidated  school  district  shall  have 
boon  paid  to  aay  county  or  township  treasurer,  as  now  pro- 
vided by  law,  * * * *« 

Thus  It  would  aecm  that  in  L&97  ^ Laglalature  thought  that  the  law  as  It 
then  azleted  contemplated  that  school  money  should  be  turned  over  to  tho 
County  Treasurer,  uni  this  la  tho  moat  recent  new  legislative  enactment 
shedding  light  on  tha  Intention  of  tha  central  Assembly. 


Ur 


nnisvah  mvieovaa 

No  ether  statute  has  bean  found  Indicating  that  tha  statutory  scheme 
for  tha  disposition  of  school  tamos  contemplates  that  tho  Troaourar  af  the 
County  should  mot  resolve  such  money  from  tho  Celleetor  and  In  feet  several 
statutes  indicate  tha  contrary.  Thus,  Revised  statute*  Missouri  1929,  Seat lorn 
9265,  provides  as  follows: 


• Porter 


*Or  H.  1934* 


"ow.  )2ucj.  ~&iledtlona  «f  l>liKp|tl  tens.— 43*  toll  Mi  or 
shall,  at  ths  time  of  rstumlng  the  lend  delinquent  lint  for 
state  and  county  taxes,  return  therewith  all  land  school 
herein  provide  A for  whleh  shall  main  unpaid,  and  when  ao 
returned,  the  asms  shall  be  a lien  on  such  real  estate,  end 
be  collected  in  the  same  maanar  that  ether  delinquent 
on  laud  are  aolleatedi  and  when  ao  oollea 
oror  to  the  county 


llkewi ?e,  Section  9266  provides  as  fellows t 


"tea.  92&.  County  treasurers  wad  their  duties  - - tend 
required  as  custodian  of  school  moneys  - compensation. — 

Ths  county  treasurer  In  sash  scanty  shall  ha  ths  custodian 
cf  all  uionsys  for  school  purposes  belonging  to  the  different 
districts,  until  paid  out  on  warrants  duly  issued  by  order 
of  the  board  of  directors  or  to  the  treasurer  of  «oms  town, 
city  or  conioliiuted  school  district,  as  authorised  hy  this 
chapter,  exeept  in  counties  having  ado»te«i  the  township  or* 
.{oAlxatlon  lav,*  * * *• 


and  likewise  provides  that  the  County  Treasurer  - 


"shall  *irs  9 separate  bond,  with  cuffi  Ment  security,  In 
double  the  probable  amount  of  school  mossy*  that  shall  oowe 
into  his  hands,  payable  to  the  state  of  Wlsscuri,  to  te 
approved  by  the  tounty  court,  conditioned  for  the  faithful 
disbursement,  according  to  lav,  of  all  such  ;nnney a «a  shall 
from  time  to  time  coae  into  his  bands  |*  ***** 

^Furthermore,  bastion  9337  continues  from  the  part  abase  quoted,  aw  follewat 

"the  same  shall,  on  the  application  of  the  treasurer  of  said 
toon,  city  or  consolidated  school  district,  be  paid  ovsr  to 
bias  by  said  county  cor  township  treasurer,  and  the  receipt  of 
any  such  school  district  treasurer  for  sail  nonoy  shall  be  a 
lawful  voucher  for  tha  disposition  of  sold  money  by  said  county 
:>r  township  treasure?,  and  be  assented  as  such  by  the  county 
court  or  other  body  or  pereon  having  authority  by  law  to  na'-  a 
•ettl  vents  with  said  county  or  township  treasurer** 

which  would  ttn  clearly  te  indicate  that  in  1897  the  Uoneral  Assembly  thought 
that  ths  person  from  Whoa  the  Treasurers  of  the  school  A is tr lets  in  say  eounty 
should  rsssivs  the  school  noueys  was  the  County  Treasurer  and  not  the  Collett or. 

agttMUBt  JEgJgML 

Am  waa  pointed  (rat  above  in  no  ease  In  thle  state  has  the  problem 


4* 


M.  1934- 


t»4«r  MuldmUM  baaa  wliii,  yww,  la  nwiI  wn  Iwlli  with  a 
MMtnitlM  «r  omm  or  am  af  itelutM  ikoit  wl—it  to  tt«  — urt* 
■aaaai  %o  Wn  1%  far  grant**  that  tha  county  Truww  aaa  t a rata  Ira  ol 
should  ratal**  aifcaol  tanas,  aad  sawif  tfaaaa  aaaaa  art  tha  fallowings 
tat*  as  ral  a.  Cook  , 78  ua.  4)4  (lMo)|  Samdaraaa  a*  Cavatjr,  m ua. 
ctf,  «3  s.  «•  M*  U9<*)|  •*  ral  a.  «**ka,  9tna.A9p.399  fl^uai 

sahaal  patriot  Ho.  45  af  Paalaaat  Cauaty  a.  Curtail,  820  Ma.  xyp.  322,  204 
s.  f.  lj4  (1924).  if  laatlaa  9340  should  ha  daaldad  ta  paw  aad  t*  malud* 
aad  lair  laaparatlaa  caatlou  9244  thara  aaald  aat  aaaa  ta  ha  aay  raaaaa 
ar  J notification  far  tha  County  fpa— WP  ratal  visa  any  af  tha  aahtel  fund* 
darlaad  fro*  taaatlaa. 


ILl 


It  will  ha  rtaam  that  ^aatlae  9340  raqalraa  tha  Call «a tar  ta  pay 
owar  to  tha  Vroaanrar  of  tha  hoard  af  hdaaatlaa  tha  mammy  "ta  vhloh  aald 
board  U aatltlad."  tha  aaa  of  Ua  aard  "aatlUad"  mat  aaaa  aatitlad  hy 
aaaa  atatuta  of  Missouri  for  tha  Malt  praiahri  far  tha  handling  of  athoal 
fuada  la  atatutary,  a*  aaa  aald  ah***,  a»  athar  atatuta  haa  baaa  fouad  **• 
titling  tha  aahaol  d&atrlata  to  ratal**  dlraatly  froa  tha  County  Callao  tar 
mammy  aallaatad  as  taaaa,  aaa  la  tha  ahaaaaa  af  aay  aaafa  atatutary  authority 
it  might  tail  ho  arguad  that  to*  Urpiapa  of  aatloa  9340  aba**  gafwrrad  to 
aaataaplataa  aaaa  furthar  atatuta  ta  auppart  it,  aad  1*  tha  ahaaaaa  af  auah 
furthar  atatuta  Saatlaa  9340  la  la  tkl*  raayaat  aat  rap salad  ar  aalllflad 
but  la  aartly  laaffaati**  for  mat  af  addltlaaal  legislation  ta  aappart  It. 

Ta  aay  that  Caatlsa  9340  gauara*  aad  ra^ulraa  tha  cauaty  "all attar o ta  tara 
a*ar  all  aahaol  aoaaya  aollaatad  hy  thm  to  tha  aahaol  dlatrlata  dlraatly 
aoald  larolrs  a aaaatraatloa  ahlah  would  aulUfy  Waatlaa  9264  aad  tha  athar 
atatuta*  abort  rafarrad  ta  Utah  aappart  saatlaa  9244,  aad  it  would  raqulra 
a rallag  that  saatlaa  9340,  haiag  saaatad  aubaaquant  ta  saatlaa  9244  rapaalad 
hy  Upllaatlaa  Saatlaa  9244,  aad  If  thara  la  aay  possibility  of  a voaaaallla- 
tlaa  bataaaa  eamlagly  conflicting  atatuta*  tha  aaurta  art  ■■traaaly  ralastoat 
ta  daalara  that  thara  haa  ham  a*  lapllad  repeal. 


of  atatuta*  hy  lapUeatlaa  la  aat 
aaurta.  (34  Oy*.  1071)  Road  U strict  *•  ttab 
942|  state  *a  ral.  *•  Btahay,  41  m*.  l4,  24.) 
la  aaa  af  latoatlaa  ( 

Lon  la  al 

lapllsatiaa  whara  a _ _ _ 

Twaala  County  *.  Cardan,  24I  Mo.  349.  5&*» 
Goat  court,  41  Ma.  453,  499 •!*  (#tat* 


“o-  974,  9^9.  3 8.  «.  24 


hy 

, _ jo.  3J1, 

Tha  taaatlaa  af 

_ h c»m»  44  »h.  ipy.  343#  344), 

agalaat  tha  latautlaa  ta  aapaal  by 

(34  Cya.  1071,  10721 
stat*  as  ral  *• 

r *.  Lao,  319 

1924). 


In  aoaalualaa.  It  la  car  apluiaa  that  It  la  tha  duty  of  tha  County 
Calisatar  la  turn  otwr  mommy  aallaatad  for  aahaol  taaaa  to  hla  Cauaty  Traaaurar 
aad  aat  dlraatly  to  tha  Traaaurar  af  tha  aahaol  dlatrlata  la  hla  Ooaaty. 


MILLER 

ABSlJTAST  ATTCKWrr  (HJKJUL. 


APPROVED! 


TAXATION*  Drainage  District  Bonds  subject  to  taxation 
under  the  Laws  of  this  state. 


n'N 

^ ' 

Aumst  17,  1954 


Honorable  John  k.  Powell 
Prosecuting  Attorney 
Princeton 
Missouri 


Dear  Mr.  Powell i 


Heceipt  of  your  request  for  an  opinion  dated 
July  Id,  1954  Is  acknowledged. 

Your  letter  le  as  follows! 

"This  county  has  a number  of  drain- 
age districts,  bonded  in  the  usual 
way,  and  a number  of  local  persona 
are  the  owners  of  a great  number  of 
the  bonds , who  do  not  pay  tax  on  the 
bonds  so  held  by  them. 

1 am  asked  by  the  County  Court  of  this 
county  to  get  your  opinion  on  the  ques- 
tion as  to  whother  such  drainage  bonds 
are  taxable. 

I would  like  to  have  your  opinion  be- 
fore our  County  Court  convenes  the 
first  of  next  month,  if  possible.” 


Section  6 of  Article  X of  the  Constitution  of 
the  State  of  Missouri,  in  reference  to  revenue  and  taxation 
of  property  in  the  State  of  Missouri,  exempts  certain  pro- 
perty In  this  state  from  taxation. • Bonds  Issued  by  drain- 
age districts  or  of  any  subdivision  or  municipality  of  the 
state,  are  not  included  among  the  property  exempted  by  such 
Section  6. 


Honorable  John  K.  Towel 1 


2< 


August  17 * 1934 


Section  7 of  the  above  Article  X,  provides t 

"All  lavs  exempting  property  from  taxa- 
tion* other  than  the  property  above  enum- 
erated shall  be  void.” 


Section  9742  Revised  Statutes  Missouri  1929*  among 
other  things*  provides! 

”*  e * Taxes  shall  be  levied  on  all 
property*  real  and  personal*  except 
as  stated  In  the  next  section. " 


Section  9743  does  not  undertake  to  exempt  bonds 
issued  by  a drainage  district  nor  bonds  issued  by  any  muni- 
cipal or  polltloal  subdivision  of  the  state*  from  taxation. 

Section  9745  In  part  reads! 

"*  * * All  notes*  bonds  and  other  evi- 
dences of  debt  made  taxable  by  the  lavs 
of  this  state*  held  In  any  state  or  ter- 
ritory other  than  that  In  vhlch  the  owner 
resides *shall  be  assessed  in  the  county 
vhere  the  owner  resides.” 


Section  9756*  setting  out  the  duties  of  an  assessor* 
In  reference  to  the  assessment  of  property  and  providing  for  the 
assessor  taking  from  the  owner  of  property  a list  of  the  property 
owned  5y  such  person  and  In  setting  out  what  such  list  shall  con- 
tain* In  the  ninth  subdivision  provides! 

”«  « «An  aggregate  statement  of  all 
solvent  bonds*  whether  state , county , 
town*  city*  township*  incorporated 
or  Unincorporated  companies*  * * ." 


You  will  note  the  use  of  the  vorda  »all  solvent 
bonds*  and  ve  do  not  understand  that  the  Legislature  meant  to 
Include  or  refer  only  to  state*  county*  town*  city*  township* 
Incorporated  and  unincorporated  companies'  bonds*  but  that  all 
bonds*  Including  bonds  Issued  by  drainage  districts*  are  re- 
quired to  be  listed. 


Honorable  Jobs  E.  Powell 


-3- 
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Section  9792  makes  provision  for  tbs  valuation  to 
be  placed  on  property  by  the  assessor,  as  well  as  the  arrange* 
ment  of  the  property  Hated  on  the  assessor* s books.  The 
sixth  subdivision  is  as  follows t 

"*  * * All  moneys,  notes,  bonds  and 
other  credits.  In  a separate  column; 

****** 


In  State  ex  rel. Union  Electric  Light  and  Power  Com- 
pany v.  baker  316  Jfo.  853  , 858,  the  Supreme  Court  of  this  state 
said: 


"It  is  the  well  settled  policy  of  our 
law  that  taxes  shall  be  levied  and 
collected  for  public  purposes  on  all 
property  within  the  territorial  jur- 
isdiction of  the  State,  except  that 
expressly  enumerated  as  exempt. 
(Sections  1,2, 3, 6 and  7 of  Article 
X,  Constitution  of  Missouri;  Sec- 
tions 12752,  12753,12754  and  12756, 
Revised  Statutes  1919.)  It  Is 
equally  well  settled,  however,  that 
before  property  may  be  taxed  it  must 
by  law  be  subjected  to  taxation. 
(Valle  v.  Ziegler,  84  Mo.  219;  Lea- 
vell  v.  blades,  237  Mo.  1.  c.  700; 
State  ex  rel.  Am.Cent.  Ins.  Co.  v. 
Oebner,  280  S.  V.  1.  c.  419;  State 
ex  rel.  Koeln  v.  Lesser,  237  Mo.l.c. 
318.)" 


Drainage  district  bonds  are  not  only  not  exempted 
from  taxation  in  this  state, but  the  portions  of  Seotlons  9756 
and  9792  above  set  out  specifically  require  bonds  to  be  listed 
by  the  owners,  that  the  came  shall  be  assessed,  valued  and  con- 
tained in  the  assessor’s  books.  lo  reason  is  apparent  why 
drainage  district  bonds  are  not  Included  within  the  meaning  of 
the  word  "bonds"  as  used  in  the  quoted  sections  of  the  statutes. 

We  are  of  the  opinion  that  bonds  Issued  by  drain- 
age districts  located  within  this  state  and  owned  by  residents 
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of  this  state  are  subject  to  taxation  under  the  general  taxa» 
tlon  laws  of  the  State  of  Missouri* 


Very  truly  yours , 


GILBERT  LAMB 

Assistant  Attorney  General 


APPROVED* 

Attorney  Gene  ral . 


OLiLC 


h^ATIhG  TO  THE  APPORTIGNliENTo  uF  SCHOOL  MONEY  TO  THE 
VARIOUS  SCHOOL  DISTRICTS  IN  DIFFERENT  FUNDS I 


V 

eptember  18th,  1034 


Hon*  R«  H*  Pittiman 
Treaourer  Clinton  County 
Plattsburg,  . issouri 

Dear  Sir* 


e acknowledge  receipt  of  your  letter  of  September 
6th,  1934,  in  which  you  state  and  inquire  as  follov.e* 

* In  our  County  on  school  accounts,  here  in 
the  past,  tue  various  funus  namely,  Teacher's, 
Incidental' 8,  Duiluing,  Sinking  and  Interest 
has  been  carried  all  under  one  heading, 
all  in  one  fund,  due  to  the  fact,  ae  the 
Collector  roakes  his  turnover  each  school  is 
listed  by  number  so  much  money,  now  ae  we 
are  about  to  start  the  new  book  keeping 
system  relative  to  school  accounts  keeping 
separate  the  various  funds  ae  I nave  listed 
above,  ould  like  to  be  advised  ae  to  whose 
uuty  it  is  to  make  this  apportionment  to  the 
scnool's  on  the  money  collected  by  tne  Col* 
lector* " 


I* 

II  Ik  SHH  Si  YQjriakw  bgUooI  bn .,rd,a 
- -1‘-  ....  Efcj  ,£ueir  . hL- 

mates,  ~t.  tlrar  clearly  t,,e  ci.o unt  deemed 
necessary  l^r  each  funa.  nfl5  rate  required 
to  raise  soi-  a:  .punt,  i, i.u  t-.c  county  clerk 
shall  extend  upon  tne  ;:oner.,l  tax  boohs 
of  tue  counts  for  sale  j ear  in  separate 
columns  arranged  for  that  purpose  ti  e 
amount  due  cac  . fund  by  each  taxpayer* 

Section  9214  Revised  Statutes,  1929,  provides 
as  follows* 

"Tne  oo  ru  of  directors  of  each  district 
shall,  on  or  before  tue  fifteenth  day  of 
Mey  of  each  yenr,  forward  to  the  county 
clerk  an  estimate  of  tne  amount  of  funds 
necessary  to  sustain  the  schools  of  their 
district  for  tne  time  required  by  law,  or, 
v.nen  a longer  term  lias  been  ordered  by 
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the  annual  meeting,  for  tne  time  thus 
decided  upon,  together  with  such  ot*.er 
amount  for  purchasing  site,  erecting 
buildings  oi'  meeting  bonded  indebtedness, 
and  interest  on  same,  as  may  have  been 
legally  ordered  in  such  estimate,  stating 
clearly  the  amount  deemed  necessary  for 
each  funu,  and  the  rate  required  to  raise 
said  amount*" 

It  appears  from  the  above  statutory  provi- 
sion, that  it  is  tne  duty  of  the  various  school  boards 
of  the  county  to  furnish  the  county  clerk  with  an 
estimate,  stating  clearly  the  amount  deeme^  necessary 
by  the  district  for  each  fund,  also  the  rate  required 
to  raise  said  amounts  needed  for  each  fund,  including 
the  building  fund  or  fund  to  meet  bonded  indebtedness 
and  interest,  if  any* 

Section  9261  devised  Statutes,  1929,  pro- 
vides as  follows t 

"On  receipt  of  the  estimates  of  the  various 
districts,  t .e  county  clerk  shall  pro- 
ceed to  assess  the  amount  so  returned  on 
all  taxable  property,  real  and  personal, 
in  said  district,  a6  shown  by  the  last 
annual  assessment  for  state  and  county 
purposes,  incluuiiig  all  statements  of 
merchants  in  each  district  of  t**e  amount 
of  goods,  wares  and  merchandise  owned  by 
them  and  taxable  for  stote  ana  county 
purposess  PROVIDED,  that  tne  levy  thus 
extended  shall  not  exceed  in  any  one 
year  as  follows!  For  building  purposes, 
one  per  centum  in  town  school  districts, 
and  not  more  than  sixty-five  cents  on 
the  one  hundred  dollars  in  otner  districts; 
for  sc.iool  purposes,  one  per  centum  in 
town  school  districts,  and  not  more  than 
sixty- five  cents  on  the  one  hundred  dollars  * 
in  other  districts;  for  sinking  fund,  forty 
cents  on  the  one  hundred  dollars'  valuation, 
and  a sufficient  amount  to  pay  interest  on 
bonded  indebtedness;  all  of  which  shall 
be  extended  by  the  county  clerk  upon  the 
general  tax  books  of  the  county  for  said 
year  in  separate  columns  arranged  for  that 
purpoee;  and  the  county  clerks  shall  list 
tne  names  of  all  persons  owning  any  per- 
sonal property  who  do  not  reside  in  any 
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scnool  district,  and  t^e  value  thereof; 
also | liet  ull  lands  ana  town  lots  In  any 
territoiy  not  organized  into  a ac.  ool 
district,  and  shall  levy  a tax  of  forty 
cents  on  the  one  hunared  dollars'  valuation 
on  all  such  taxable  property,  said  taxes 
to  be  collected  as  other  taxes  ana  distri- 
butee: as  provided  in  section  9257;  and  it 
shall  be  the  duty  of  the  county  assessor 
in  listing  property  to  take  the  number  of 
tue  school  district  in  which  said  taxpayer 
resides  at  the  time  of  making  his  list,  to 
be  by  him  marked  on  said  list,  and  also  on 
the  personal  assessment  book,  in  columns 
provided  for  tnat  purpose*" 

From  the  last  quoted  statute  it  appears  that 
it  is  the  uuty  of  tne  various  county  clerks  to  extend 
upon  the  general  tax  books  of  the  county  for  tne  year 
in  question  in  separate  columns  arranged  for  the  puxw 
pose.  Teachers'  Fund,  Incidental  Fund  and  Building 
Fund* 


Now  when  the  tax  books  are  complete  in  the 
extention  of  all  taxes,  they  are  certified  to  the 
county  collector,  and  as  the  taxes  are  collected,  the 
same  are  paid  over  to  tne  proper  authorities  to  be 
credited  to  eacn  fund  as  collected  by  him* 

Section  9312  he vised  Statutes,  1929,  provides 
in  . art  as  follows* 

"••••The  treasurer  shall  open  an  account 
for  eac.i  fund  specified  in  tnis  section, 
and  all  moneys  received  from  the  state, 
county  and  townsnip  funus,  and  all  moneys 
derived  from  the  taxation  for  teachers' 
wages,  and  all  tuition  fees,  sliall  be 
placed  to  the  credit  of  the  ^teachers' 
fund}"  the  money  derived  from  taxation 
for  incidental  expenses  shall  be  credited 
to  the  "incidental  fund)"  all  money 
derived  from  taxation  for  building  pur- 
poses, from  the  sale  of  senool  site, 
scaoolhouse  or  senool  furniture,  from 
insurance,  from  sale  of  bonds,  from 
sinking  fund  and  interest,  shall  be 
placed  to  the  credit  of  the  "building 
fund) "an.  all  moneys  not  herein  specified 
that  now  belong  to  any  school  district, 
or  that  may  hereafter  be  received  by  such 
school  district, shall  be  placed  tar  the 
credit  of  the  "teachers'  fund"  of  such 
school  district*  Ho  treasurer  sliall  honor 
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any  warrant  unless  it  be  in  the  proper 
form  and  upon  the  appropriate  fund;  and  each 
and  every  warrant  shall  be  paid  from  its 
appropriate  fund,  and  no  partial  payment 
shall  be  made  upon  any  sc  .ool  warrant,  nor 
shall  any  interest  be  paid  upon  any  such 
warra  • " 

how  it  appears  from  the  said  last  quoted 
section,  that  it  is  the  duty  of  the  county  treasurer 
to  open  an  eccount  for  each  fund  specified,  in  each 
school  district,  namely,  Teachers'  Fund,  Incidental 
Fund  and  Building  Fund,  for  all  moneys  received  by 
him* 


In  view  of  the  foregoing  statutory  provi- 
sions, tnis  department  holds t 

FIRST,  it  is  the  duty  of  the  various  school 
boaras  to  f^le  with  the  county  clerks  tueir  estimate, 
stating  clearly  tae  amount  ueemed  necessary  for  each 
fund  and  tae  rate  required  to  raise  said  amount* 

SECOh'D,  the  county  clerk  in  turn  shall  extend 
upon  the  general  tax  books  of  the  county  for  saiu  year 
in  separate  columns,  arranged  for  that  purpose,  the 
amount  due  each  fund  by  each  taxpayer* 

THIRD*  when  collections  are  made  by  ths 
collector,  and  paid  to  the  county  treasurer,  it  is  the 
duty  of  the  county  treasurer  to  open  an  account  for  each 
fund  specified,  to-wit*  Teachers'  Fund,  Incidental  Fund, 
and  Building  Fund,  for  all  moneys  received  for  each  of 
said  funds* 


Veiy  truly  yours, 


APPROVED* 


W . W.  Barnes 
Asst*  Attorney  General 


Attorney  General 


FOREIGN  MUTUAL  FIRE  INSURANCE  CORPORATIONS  - Authority  to 
accept  all-cash  premium* 


November  9,  1954 


FILED 

/ 


» 

I 


Honorable  Leo  A*  Politte 
Prosecuting  Attorney 
lr anklin  County 
Union , Missouri 


Dear  sir: 


We  have  your  request  of  Oetober  19,  1934 
for  an  opinion  upon  the  following  facts: 

"May  a foreign  mutual  fire  in- 
surance company,  licensed  to  do 
business  In  Missouri  under  Ar- 
ticle VI  of  Chapter  37,  R*  s. 

1929.  (the  Missouri  Insurance 
- Code),  and  authorised  by  its 
charter  so  to  do,  issue  a non- 
assessable poller,  that  Is,  a 
policy  upon  which  the  entire 
premium  is  paid  in  cash  in  ad- 
vance and  to  which  no  liability 
is  attached  for  the  payment  of 
an  assessment  upon  the  happening 
of  oertain  contingencies  In  the 
future,  provided,  such  company 
maintains  the  unearned  premium 
and  other  reserves  required  by 
lawT" 


In  answer  thereto,  we  briefly  eell  your  at- 
tention to  the  following  general  rules  relative  to  the 
interpretation  of  insurance  oontradte  in  thia  state*  The 
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statutes  of  this  state  are  written  Into  every  insur- 
ance contruct.  Cravens  v.  Insurance  Company,  148  Ho. 
583. 

The  pertinent  part  of  Seotlon  5796,  R*  S* 
Mo*  1929  is  as  follows i 

" •»  any  mutual  company  upon 
a majority  vote  of  its  members 
present  at  an  annual  meeting, 
or  at  any  special  meeting  called 
for  that  purpose  after  one  week's 
no ties  by  advertisement  in  one  or 
more  newspapers  printed  and  pub- 
lished in  the  city  or  county 
where  the  chief  office  of  said 
company  Is  located,  may  charge 
and  receive  for  the  mutual  bene- 
fit of  all  its  polloyholders 
cash  in  payment  of  premiums  on 
such  of  its  policies  as  shall 
be,  by  a majority  vote  of  such 
meeting,  determined  upon*" 


The  above  method  of  collecting  cash  in  lieu 
of  notes  has  been  ap:**oved  in  State  ex  rel*  v*  Insurance 
Company,  91  Ho*  311 | 3 S.  V*  (2d)  383* 

Section  5810  R*  3*  Ho*  1929  provides! 

"The  board  of  directors  of  every 
mutual  insurance  company  > shall 
have  the  power,  * in  order  to  settle 
the  losses  insured  against,  and  the 
expenaos  and  other  liabilities  of 
the  company,  to  make  an  essesmnent 
upon  the  premium  notes  given  by 
persons  effecting- Insurnnoe  of  the 
company*  Such  assessment  shall  be 
made  upon  eaoh  and  every  note  held 
by  the  Company  at  the  time  of  the 
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assessment*  end  which  has  been 
In  ex la ten ee  for  one  year  prior 
to  the  date  of  the  assessment*  <*» 
No  person  shall*  in  an y oase*  be 
liable  upon  any  premium  note  on 
account  of  any  and  all  claims 
and  aaaesanents  upon  the  sane 
for  an  amount  greater  than  the 
faoe  of  such  note.” 


It  would  appear  that  In  the  payment  of  loaaea 
by  the  mutual  Insurance  oactpany,  the  a bore  statute  (6810) 
should  be  construed  so  as  to  harmonise  with  Section  5706* 
The  all-oash  premium  therefor  reoelwed  for  such  Insurance 
policies  would  be  liable  for  the  perms nt  of  loeeos  and  ex* 
penses  of  the  company  up  to  and  Including  the  full  amount 
of  such  premium*  and  the  unused  portion*  if  any*  returned 
to  the  policy  holder*  The  oash  premium  reoelre#  under 
Section  5706  la  for* 

"the  mutual  benefit  of  all  Ita 
policy  holders T 


in  State  ex  rel  v.  Insurance  Company  (1886)* 
91  No*  311*  l*e«  318*  the  supreme  ourt  en  bene  soldi 

"The  theory  of  mutual  lneuranoe* 
as  generally  understood*  is* 
that  the  premiums  paid*  or  to 
bo  paid*  by  the  members  for  their 
lneuranoe*  constitute  a fund  for 
the  liquidation  of  looses*  It  la 
not  essential  that  the  premiums 
should  be  paid  by  note*  They  may 
be  paid  In  cash*  end  when  so  paid 
the  oesh  stands  for  the  note*" 


Upon  policies  of  insunn  ee  where  the  all-cash 
premium  Is  accepted  In  lieu  of  a note*  then  the  term  "note" 
contained  In  the  following  pert  of  faction  6800  should  bo 
road  as  eash”t  \ 

3«-  “’Nil 
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" « add  note,  or  such  part 
thereof  aa  shall  remain  unpaid 
at  the  expiration  or  termina- 
tion of  -the  policy,  shall  be 
given  up  to  the  maker  of  the 
same,  provided  all  assessments 
upon  such  note  and  all  liabili- 
ties of  said  maker  to  the  com- 
pany shall  have  been  paid*  •*  " 


From  the  above,  it  is  apparent  that  a mutual 
insurance  company  may  aooept  an  all-oash  premium,  which 
such  premium  becomes  a trust  fund  in  the  hands  of  the 
insurance  company  for  the  liquidation  of  its  looses  and 
expenses)  is  held  for  the  "mutual  benefit"1  of  ell  ite 
policy  holders*  The  oash  premium,  upon  being  paid  to 
the  insurance  company,  does  not  beoome  the  absolute  prop- 
erty of  said  insurance  company,  but  is  only  subjeot  to 
its  pro  rata  share  of  the  expenses,  liabilities  and  losses 
of  the  company  which  must  be  peld  from  such  cash  premiums 
fund* 

It  is,  therefore,  the  opinion  of  this  office 
that  a foreign  mutual  fire  in  stirs  nee  oompany  licensed  to 
do  business  in  this  state  may  issue  an  all-cash  premium 
policy,  wherein  the  insured  la  no  longer  subjeot  to  ad- 
ditional assessments,  but  the  all-eaah  premium  so  received 
is  to  be  used  for  the  purpose  of  paying  losses  and  ex- 
penses of  the  oompany,  and  the  unused  portion  thereof  re- 
turned to  the  policy  holders  upon  the  termination  of  the 
Insurance  oontraot* 

The  opinion  heretofore  written  on  this  matter 
under  date  of  January  12,  1093,  insofar  as  It  may  eonfliot 
with  this  one,  is  withdrawn* 


Respectfully  submitted. 


FRANKLIN  E*  REAGAN 
Assistant  Attorney  General 

APPROVED* 


wnfdnrangg ' 1 

Attorney  General 


FERlFE 


FRATERNAL  benefit  associations. 


City  of  fourth  class 
has  no  power  under 
Section  7046,  Revised 
Statutes  of  Mo.  1929,  to 
require  a license  tax  on 
agents  selling  fraternal 
insurance. 


, t - 


November  10th,  1934. 


Ur.  Leo  A.  Polltte, 

Prosecuting  Attorney  of  Franklin  County, 
Union,  Missouri. 

Dear  Sir:- 


i FILED 


We  hove  your  letter  of  September  21,  1934,  In  which 
is  contained  a request  for  an  opinion  as  follows: 


"Will  you  kindly  give  me  an  opinion  on  the  question 
as  to  whether  or  not  a city  of  the  fourth  class,  under 
Section  7406,  Revised  Statutes  of  Missouri,  1929,  has  the 
power  to  require  a license  of  insurance  agents  selling  on  a 
commission  basis,  fraternal  insurance  for  companies  which 
are  exempt  from  taxation,  under  Article  13,  Chapter  37, 

Revised  Statutes  of  Missouri,  1929,  and,  also.  Section  6022, 
Revised  Statutes  of  Missouri,  1929." 

Chapter  37,  Article  13,  Section  6022,  Revised  Statutes 
of  Missouri,  1929,  provides  as  follows: 

"Sec.  6022.  Taxation.—  Every  fraternal  benefit 
society  organized  or  licensed  under  this  article  is  hereby 
declared  to  be  £ charitable  afld  feenevojenS  institution, 
and  all  of  its  funds  shall  be  exempt  from  all  end  every 
state,  county,  district,  municipal  and  school  tax,  other 
than  taxes  on  real  estate  and  office  equipment." 

Chapter  37,  Article  13,  Section  5993,  Revised  Statutes 
of  Missouri,  1929,  provides  as  follows: 

"Sec.  5993.  Exemptions.-  Except  as  herein  provided, 
such  societies  shall  be  governed  by  this  article  and  shall  be 
exempt  from  all  provisions  of  the  Insurance  lavs  of  thie  state, 
not  only  in  governmental  relations  with  the  state,  but  for 
every  other  purpose,  and  no  law  hereafter  enacted  dtiall  ep  ply 
to  them,  unless  they  be  expressly  designated  therein.” 

From  the  above  two  sections  the  clear  Intent  of  the 
legislature  is  to  set  apart  fraternal  benefit  societies  as  insti- 
tutions whose  operations  are  not  to  be  taxed  in  any  way.  They 
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operate  on  a general  lnauranoe  plan,  not,  however,  being  regarded 
by  the  legislature  in  the  llfgxt  of  insurance  companies,  but  rather 
as  institutions  of  a separate  olass  goremed  by  special  laws.  This 
being  true,  we  cannot  regard  an  agent  selling  fraternal  certificates 
as  an  '’insurance  agent"  in  the  true  sense  of  the  tens.  Therefore, 
although  seotion  7044,  Kevised  statutes  of  Missouri,  1929,  gives 
power  to  cities  of  the  fourth  class  to  require  a license  and  tax  of 
insurance  agents,  we  do  not  believe  that  this  includes  the  pcmer  to 
license  and  tax  agents  of  fraternal  organizations. 

For  the  above  reason  then,  and  for  the  further  reason 
that  the  legislature  has  seen  fit  to  set  these  institutions  apart 
and  to  exeapt  all  their  funds,  and  apparently  ail  their  operations, 
from  taxation,  we  are  of  the  opinion  that  cities  of  the  fourth 
olass  have  not  the  power  concerning  which  you  ask  in  your  letter. 

The  agent  is  part  of  the  association  organization  and  rfiould  be 
Included  in  the  exemption. 


Very  truly  yours, 


APPROVED : 


ChAKLffi  M.  HOWELL,  Jr., 
Assistant  Attorney-General. 


Attorney-General 
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TAXATION:  "N  Discussion  of  cities'  right  to 'collect  poll  taxes 
POLL  TAXES :-\and  -right  of  exemption. 

\ i 


Mayor  H.  L.  Pruett, 
Central ia,  Missouri. 

Dear  Sir: 


'p 


January  8,  1934. 


F I L E D 

, s / 


/ 

!/ 


We  afe  acknowledging  receipt  of  your  letter  in  which 
you  inquire  as  follows: 

"This  city  is  having  some  difficulty  with 
citizens  who  claim  exemption  in  the  matter 
of  payment  of  Poll  Tax.  I construe  sec- 
tions 7014  and  7885  Revised  Statutes  Miss- 
ouri 1929,  to  give  cities  of  the  fourth 
class  the  right  to  legislate  on  this  sub- 
ject and  in  the  absence  of  soecific  legisla- 
tion the  one  claiming  exemption  would  be 
reoulred  to  show  a certificate  from  the 
County  Court.  We  have  citizens  who  claim 
exemption  because  of  minor  disabilities 
such  as  the  loss  of  one  thumb  or  one  toe. 

They  have  not  been  exempted  as  provided  for 
by  our  ordinances,  but  some  hold  certifica- 
tes from  the  County  Court  for  such  disabili- 
ties. We  do  not  consider  them  sufficient 
for  exemption  but  before  proceeding  I should 
like  to  have  your  opinion. 

Sections  13869  R.  S.  Mo.  1939  provide  for 
exemption  of  members  of  National  Quards. 

I construe  this  not  to  affect  members  who 
have  been  discharged  from  service. 

Do  you  know  of  any  exemption  to  be  allowed 
discharged  soldiers  or  sailors  from  the 
United  States  Army  or  Navy?  I find  nothing 
on  this  and  in  the  absence  of  an  exemption 
certificate  as  orovided  for  by  statutes  and 
ordinance,  see  no  reason  why  they  should  not 
pay  Poll  Tax.* 

Section  7014,  R.  S.  Mo.  1929,  authorising  cities  of 
the  fourth  class  to  collect  Poll  Taxes  is  as  follows: 


*All  able-bodied  male  persons  between  the  ages 
of  twenty-one  and  fifty  years,  who  have  resided 
within  the  corporate  limits  of  such  city  thirty 

days  next  preceding  the  lev;/  of  any  poll  tax 
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fox  any  given  yeax,  shall  be  liable  to  work 
on  the  streets  and  alleys  of  such  city  not  to 
exceed  three  days,  ox  to  pay  such  sum  in  lieu 
thexeof  as  the  board  of  aldermen  may  provide 
by  oxdinanee,  not  to  exceed  foux  dollars,  and 
upon  failure  to  pay  sueh  poll  tax,  either  in 
cash  or  by  labor,  when  notified  so  to  do,  accord- 
ing to  the  ordinances  of  such  city,  it  shall  be 
the  duty  of  the  city  collector  to  bring  suit 
before  some  justice  of  the  peace  within  the 
township  in  which  such  city  is  located  or  an 
adjoining  township,  and  proceedings  shall  be 
had  thereon  the  same  as  in  other  ordinary  civil 
eases;  but  no  property  shall  be  exempt  from 
seizure  and  sale  upon  any  execution  issued  upon 
any  judgment  rendered  for  such  poll  tax.  The 
board  of  aldermen  are  hereby  empowered  to  levy 
a poll  tax  not  exceeding  four  dollars  upon  each 
able-bodied  male  person  between  the  ages  of 
twenty-one  and  fifty  years,  who  shall  have 
resided  within  the  city  thirty  days  next  pre- 
ceding the  levy  of  such  poll  tax.  Suits  under 
this  section  may  be  brought  independently  of 
any  other  tax  suits  against  any  defendant  pend- 
ing on  bad  taxes,  owing  by  any  defendant  at  the 
time  suits  under  this  section  are  brought;  and 
all  persons  residing  within  the  corporate  limits 
of  such  towns  sh£l  be  exempt  from  working  on 
roads  without  the  corporate  limits  of  said 
towns  and  from  paying  tax  or  fine  relating  to 
the  same  on  property  within  such  coroorate 
limits.* 

Section  7885,  R.  S.  Mo.  1929,  provides  for  the  grant- 
ing of  exemptions  from  poll  taxes  by  the  County  Court,  and  is 
as  follows: 

*A11  men  between  the  ages  of  twenty-one  and 
sixty  years  shall  be  considered  able-bodied 
unless  exempted  by  the  county  court,  and  such 
exemption  shall  be  for  life  or  for  a specified 
time  as  in  the  judgment  of  the  court  may  be 
right  and  proper.  All  applicants  for  sueh 
exemptions  shall  be  examined  by  the  county 
physician,  when  required  by  the  court,  and 
by  the  members  of  the  court,  if  they  see  fit, 
and  after  such  examination  the  court  may 
authorize  the  clerk  of  said  court  to  issue 
to  such  applicant  a certificate  of  exemption 
in  accordance  with  the  provisions  of  this 
section.  In  no  event  shall  there  be  any 
cost  charged,  against  the  applicant  for  such 
examination,  if  the  application  be  granted. 

"There  the  exemptions  are  granted,  the  county 
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clerk  shall  keep  a record  of  same  and  when  they 
expire.  No  man  shall  be  permitted  to  set  ud 
the  fact  that  he  is  not  able-bodied  in  defense 
of  any  action  brought  against  hits  for  nonpayment 
of  his  poll  tax  unless  he  has  in  force  at  the 
time  the  suit  is  brought  a certificate  of  exertion 
granted  by  the  county  court.  Parties  who  are 
granted  exemption  papers  shall  hereafter  pay  to 
the  road  overseer  a poll  tax  of  fifty  cents." 

Section  7880,  R.  S.  Mo.  1939,  among-  other  things,  pro- 
vides: 

"The  county  courts  of  all  counties,  except 
those  under  township  organization,  shall  at 
the  regular  February  term  in  each  year  levy, 
for  road  purposes,  upon  every  able-bodied  male 
inhabitant  in  the  county  over  twenty-one  and 
under  sixty  years  of  age,  except  persons  re- 
siding within  incorporated'  cit  is  s , a poll  tax 
not  exceeding  four  dollars,  * * 

tinder  Section  7880  the  county  court  is  prohibited  from 
levying  poll  taxes  in  incorporated  cities.  Section  7885  gives 
the  right  to  the  county  to  grant  exemptions,  and  we  believe 
that  that  section  only  applies  to  exemptions  from  poll  taxes 
levied  by  the  county  court.  Since  the  county  has  no  right 
to  exact  a poll  tax  from  inhabitants  of  incorporated  cities, 
we  conclude  that  the  county  would  have  no  right  to  grant  an 
exemption  from  poll  taxes  levied  by  incorporated  cities  upon 
their  inhabitants.  The  question  of  exemption  from  city  poll 
tax  is  governed  by  the  ordinances  of  the  incorporated  city 
levying  the  tax.  We  are  therefore  of  the  opinion  that  the 
certificate  of  exemption  granted  by  the  county  court  would 
exempt  the  individual  from  paying  poll  taxes  levied  by  the 
county  court,  but  that  sueh  a certificate  of  exemption  from 
the  county  court  would  not  be  a defense  in  the  collection  of 
the  poll  tax  by  an  incorporated  city.  ~ 


We  do  not  have  before  us  the  provisions^ f your 
ordinance  covering  the  exemptions,  but  the  taxa&fievied  under 
Section  7014  on  all  able-bodied  male  persons  between  the  ages 
of  twenty— one  and  fifty  years.  Whether  a person  is  able- 
bodied  so  as  to  come  under  the  tax  is  a question  of  fact. 
However,  we  are  of  the  opinion  that  such  minor  disabilities 
as  the  loss  of  one  thumb  or  one  toe  would  not  relieve  the 
individual  from  the  payment  of  the  poll  tax. 

II 

Section  13869,  R.  S.  Mo.  1929,  is  as  follows: 

"Members  of  the  organized  military  forces  of 
the  state  shall  be  exempt  from  service  upon 
juries,  and  shall  not  be  required  to  pay  a 

poll  tax.  * 
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As  we  construe  the  above  section,  members  of  organized 
military  forces,  while  they  are  members  of  such  forces,  are 
exempt  from  paying  poll  tax,  tut  when  they  have  ceased  to  be 
a member  of  the  military  forces,  then  they  are  not  entitled 
to  this  exemption.  After  a person  has  been  discharged  from 
the  Rational  Guards  he  is  not  a member  of  the  military  forces 
so  as  to  entitle  him  to  an  exemption. 

Ill 

We  do  not  know  of  any  provision  that  exempts  dis- 
charged soldiers  or  sailors  from  paying  poll  tax.  We  find  no 
Federal,  provision  giving  them  exemption  and  no  provision 
in  the  state  statutes  that  would  exempt  soldiers  or  sailors, 
after  having  been  discharged  from  the  service,  from  paying 
a poll  tax. 


Very  truly  yours, 


APPROVED: 


Attorney  General. 


LI'UCF.  XNTflOL  ACT: 


Intoxicating  liquor  may  be  sold  in  original  package 
not  for  consumption  on  premises  anvw/.ere  in  Missouri 
when  proper  licenses  are  obtained. 

Definition  of  "city"  in  Sec.  13-a  ap-licable  to 
whole  Act. 


County  court  has  only  power  to 

February  22,  1934. 


issue  licenses  - 
cannot  regulate 


Hon.  Owen  C.  Rawlings, 
Prosecuting  Attorney, 
Marshall,  Missouri. 


Dear  Sirs 


This  department  is  in  receipt  of  your  request  for 
an  opinion  as  to  the  following  stats  of  facts: 

"I  realize  that  this  writing  may  be  one  among 
a great  many  others  inquiring  as  to  the  inter- 
pretation of  your  of rice  as  to  the  new  Liquor 
Control  Aot,  and,  with  this  in  mind,  1 am 
reluctant  in  sending  it.  However,  the  County 
Court  of  Saline  County  Is  urging  that  I ascertain 
as  to  one  point  in  particular  in  order  that  they 
may  proceed  at  once  with  the  matter  of  fixing 
a license  fee  for  retail  sale  in  the  county, 
and  the  Issuance  of  licenses  thereunder. 

Can  package  liquor  be  sold  any  where  in  the 
county,  both  within  and  without  the  corporate 
limits  of  a city  or  town,  or  can  such  sales  be 
only  within  such  corporate  limits?  Does  the 
definition  of  the  term  incorporated  city  or  town, 
as  set  oat  in  Section  ISA,  of  the  Act,  being  lines 
twenty-fire  to  twenty-eight  inclusive,  on  page 
eight,  properly  define  the  term  ’city*  with  ref- 
erence to  and  as  used  in  all  other  parts  of  the  Act? 

Van  the  county  oourts,  and  boards  of  aldermen,  city 
councils,  and  other  proper  authorities  of  Incorporated 
cities  take  into  consideration,  when  issuing  license 
for  the  sele  of  intoxicating  liquor  in  packages,  not 
to  be  opened  or  consumed  on  the  premises  where  sold, 
take  into  consideration  the  question  as  to  whether 
or  not  such  applicant  then  has,  and  thereafter  keeps, 
in  his  store,  a stock  of  goods  having  a valuation 
of  at  least  #1500.00,  as  providdd  in  section  22  of 
the  Act;  or  is  such  matter  only  a consideration  to  be 
dmtertained  by  the  Supervisor  of  the  Liquor  Control? 
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In  the  matter  of  the  requisite  stock  of  goods, 
provided  for  in  Section  22  of  the  Act,  are 
sugar,  flour,  lard  and  other  ingredients  used 
in  cooking  or  preparing  food  for  consumption 
in  a cafe,  considered  a stock  of  goods;  or 
must  such  stock  consist  wholly  of  goods  that 
are  regularly  carried  for  sale  without  any 
additional  processing?" 


I. 

Section  22  of  the  Liquor  Control  Act  of  Missouri 
provides: 

"Intoxicating  liquor  shall  be  sold  at  retail 
in  the  original  package  upon  a license  granted 
by  the  Supervisor  of  Liquor  Control,  and  said 
intoxicating  liquor  so  sold  shall  not  be 
consumed  upon  the  premises  where  sold,  nor  the 
original  package  opened  on  said  premises  of 
the  vendor,  except  as  otherwise  provided  in 
this  act." 

It  is  the  opinion  of  this  department  that  intoxicating  liquor 
may  be  sold  in  the  original  package,  not  for  consumption  on  the 
premises,  anywhere  in  the  State  of  Missouri  provided  the  proper  li- 
censes are  obtained  from  the  City,  County  and  State. 


II. 

Section  13-a  of  the  Liquor  Control  Act  provides: 

"Provided  further,  that  for  the  purpose  of 
this  act,  the  term  'city*  shall  be  construed 
to  mean  any  municipal  corporation  having  a 
population  of  five  hundred  (500)  inhabitants 
or  more." 

While  this  definition  is  contained  in  Section  13-a  and  there- 
fore would  ordinarily  be  referable  only  to  3ection  13-a,  nevertheless 
the  words  "for  the  purpose  of  this  Act"  permit  of  no  other  construc- 
tion than  to  make tne  definTTlon  applicable  to  the  Liquor  Control 
Act  as  a whole. 


III. 


Section  24  of  the  Liquor  Control  Act  provides 
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"The  County  Court  in  each  county  is 
hereby  authorized  to  sake  a charge 
for  licenses  issued  te  retail  dealers 
in  all  intoxicating  liquor,  the  charge 
in  each  instance  to  be  determined  by 
the  County  Court,  by  order  of  record, 
but  said  charge  shall  in  no  event 
exceed  the  amount  provided  for  in 
Section  22  of  this  act,  for  state 
purposes.* 

r 

The  only  power  given  the  county  court  is  to  maice  a charge 
for  licenses.  The  construction  of  a statute  similar  to  Ibis 
was  before  the  Springfield  Court  of  Appeals  in  the  ease  of 
State  ex  rel.  v.  Berryman,  142  Mo.  App.  373,  l.c.  374.  There 
it  was  held  that  under  the  simple  power  to  "license”  no  authority 
is  given  to  regulate  or  suppress.  The  Court  said: 

"Under  section  5657,  Revised  Statutes 
1699,  as  amended  by  the  Act  of  1907, 
it  appears  that  cities  of  the  third 
class  are  given  the  authority  only  to 
levy  and  collect  a license  tax  on 
liquor  sellers.  This  does  not  Include 
the  power  to  suppress  or  regulate.” 

Construing  Section  24  of  the  Liquor  Control  Aet  in  the 
light  of  this  decision,  we  must  conclude  that  the  county  court 
has  only  the  power  to  "make  a charge  for  licenses"  and  that 
this  power  does  not  include  the  right  to  regulate.  ^ 

However,  a different  rule  obtains  with  refercnee  to  the 
cities  of  the  state.  Seotlon  25  provides: 

"The  Board  of  Aldermen,  City  Council, 
or  other  proper  authorities  of  inoor- 
porated  cities  may  charge  for  lleensea 
Issued  to  manufacturers,  distillers, 
brewers,  wholesalers,  and  retailers 
of  all  intoxicating  liquor,  within 
their  limits,  fix  the  amount  to  be 
charged  for  such  license,  and  provide 
for  the  collection  thereof,  make  and 
enforce  ordinances  for  the  regulation 
and  control  of  the  sale  of  all  intoxi- 
cating liquor  within  their  limits,  not 
inconsistent  with  the  provisions  of 
this  aet,  and  provide  for  penalties  for 
the  violation  thereof •" 

This  section  expressly  grants  authority  to  cities  not 
only  to  license,  but  to  regulate  as  well. 
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Section  22  of  the  Liquor  Control  Act  provides  in 

part: 

"Provided  however,  that  no  license  shall 
be  Issued  for  the  sale  of  intoxicating 
liquor  in  the  original  paekage,  not  to 
be  consumed  upon  the  premises  where  sold, 
except  to  a person  engaged  in,  and  to 
be  used  in  connection  with  the  operation 
of  one  or  more  of  the  following  businesses: 
a drug  store,  a cigar  and  tob&eoo  store, 
a grocery  store,  a general  merchandise 
store,  a confectionary  and/or  delicatessen 
store,  nor  to  any  such  person  who  does 
not  have  and  keep  in  his  store  a stock  of  goods 
having  a value  according  to  invoices  of 
at  least  fifteen  hundred  (#1500.00)  dollars, 
exclusive  of  fixtures  and  intoxicating 
liquors." 

It  will  be  noted  that  a cafe  is  not  with  the  prescribed 
businesses  that  may  sell  liquor  in  the  original  package. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPROVED: 


jsrKrrmmr 

Attorney  General 


Prosecuting  Attorney: 


1.  County  Collector  muse  accept  past 
due  drainage  bonds  or  coupons  in 
payment  of  taxes  levied  for  the 
payment  of  bonds  or  coupons  of  the 
same  issue,  but  is  noT*  allowed  to 
accept  such  in  payment  of  any  tax 
levied  for  any  other  purpose* 
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March  28th,  1934. 


Mr.  Owen  C.  Rawlings, 

Prosecuting  Attorney, 

Marshall,  Missouri. 

Dear  Mr.  Rawlings 

We  have  your  letter  of  Deeember  27,  1933,  in  which  is 
contained  a request  for  an  opinion  as  follows: 

"Please  advise  as  to  whether  the  County 
Collector  of  Saline  County,  Missouri,  can  aeeept 
due  and  past  due  drainage  bonds  or  coupons  as  payment 
of  current  or  delinquent  trainage  taxes  of  the  same 
district  which  issued  these  bonds*  Please  advise 
further  as  to  whether  it  is  imperative  that  the  Col- 
lector accept  payment  of  these  taxes  in  the  above 
manner. 


"These  questions  are  presented  to  my  office 
by  the  County  collector,  and  I have  given  my  opinion 
thereon.  However,  it  seems  now  that  the  further 
opinion  of  your  office  would  greatly  strengthen  our 
opinion." 

Section  9911,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows? 

"Sec.  9911.  What  shall  be  received  for 
taxes.— Exeept  as  hereinafter  provided,  all  state, 
county,  township,  olty,  town,  tillage,  school  dis- 
trict, levee  district  and  drainage  district  taxes 
shall  be  paid  in  gold  or  silver  coin  or  legal  iender 
notes  of  the  United  States,  or  in  national  bank  notes. 
Warrants  drawn  by  the  state  auditor  shall  be  received 
in  payment  of  state  taxes*  Jury  certificates  of  the 
county  shall  be  received  in  payment  of  county  taxes* 

Past  due  bonds  or  coupons  of  any  county,  city,  township, 
drainage  dlstrlcT.  levee  district  or  school  district 
shall  be  received  in  payment  of  any  tax  levied  for  the 
payment  of  bonds  or  coupons  of~ the  same  issue,  but  not 
in  payment  of  anyTax  levied  for  any  other  purpose. 

IGy  warrant,  etc*  v v w * .*  [Underlining  ours). 
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Ve  believe  the  statutory  section  quoted  above  is  a concise 
answer  to  the  question  contained  in  your  letter.  Tou  do  not  speoify 
for  what  purpose  the  taxes  in  question  were  levied  but  unless  said 
taxes  were  levied  for  the  sole  purpose  referred  to  in  the  statutory 
section,  the  past  due  drainage  bonds  end  coupons  could  not  be  aeoepted 
in  payaent  thereof* 

If  such  is  the  case,  however,  the  further  question  arises 
as  to  whether  the  County  Collector  is  bound  to  accept  payaent  in  the 
aforesaid  namer*  The  use  of  the  word  "shall*,  in  our  opinion,  makes 
the  acceptance  of  such  payment  compulsory  on  the  Collector*  Webster 
in  his  Mew  International  Dictionary  defines  the  word  "shall"  in  an 
obligatory  or  imperative  sense,  and  in  such  sense  is  it  generally  used* 
From  the  context  of  the  statute  in  question  ve  are  of  the  opinion  that 
the  legislature  intended  that  meaning  for  the  word  when  said  statute  was 
enacted* 


Tery  truly  yours. 


CMHJr  :LC 


CHAS . H.  HOWELL,  Jr* 
Assistant  Attorney  General 


Approved: 


Attorney  General* 


WAREHOUSES  - Construction  of  new  warehouse  and  Sealer  lav*  . 

relating  to  farm  of  applications  to  county  clerk 
and  to  3ealer,  and  foes  of  Soalor* 


April  11th,  1994* 


Honorable  Virgil  L*  Rathbun 
Prosecuting  Attorney 
Hod a way  County 
Maryville,  Missouri 

Dear  Sir: 

This  acknowledges  receipt  of  your  request  of 
March  7th,  1954  for  an  opinion  upon  the  recent  warehouse  lav 
enacted  by  the  1955  legislature*  Your  request  is  as  follows! 

"Considerable  oonfuslon  seems  to  have 
arisen  in  this  port  of  the  state  with 
reference  to  the  interpretation  of 
Chapter  157,  Zewa  of  Mo*  for  1953,  Batra 
Session,  and  particularly  with  r eferunoe 
to  Sections  1457b  and  1487  g thereof* 

If  an  individual  has  grain  stored  in  more 
than  on  structure,  should  a asperate  ap- 
plication for  varegouse  license  be  node 
for  each  structure  and  a separate  license 
issued  for  each?  Or  should  the  County 
Clerk  include  a 11  aueh  structures  In  one 
application  fbr  lloenee.  Issue  one  license 
for  all  structures*  and  charge  one  license 
fee  for  all? 

Likewise,  under  See*  1497  g,  should  all 
structures  of  a land-owner  be  Included 
in  one  application  for  warehouse  receipt, 
one  warehouse  receipt  issued  by  the 
Sealer  e owe  ring  all  structures,  and  only 
one  fee  of  #5*00  charged  for  all  such 
structures?  Or  should  a separate  ^pli- 
cation for  warehouse  receipt  be  made  for 
each  structure,  e separate  warehouse  re- 
ceipt issued  for  eaofa  structures,  and  a 
fee  of  $5*00  charged  by  the  Sealer  for 
each  structure*” 


#2  m Honorable  Virgil  L*  Rathbun 


For  convenience,  we  will  subdivide  this  opinion 
into  the  following  divisions t 


I*  Misdier  of  mrtiwuiea  that  nay  bo  included 
in  a single  appUoatietu 

(a)  To  the  county  clerk* 

(b)  TO  the  Sealer* 

II*  Separate  warehouse  receipts  are  to  be  leaned 
for  each  warehouse* 


I - (a) 

•SO  3tt  0»*»«T  Clwfc. 


The  reference  herein  nade  to  sections  refer  to  the 
sections  of  tbs  warehouse  law  found  in  Lena  Missouri*  Extra  Sessla 
1933*  p.  168-173  Indus  ire* 

Section  17*  containing  the  emergency  danse*  sets 
out  that  the  enactment  of  this  particular  law  was  necessary  to 
enable  Missouri  farmers  to  barrow  money  from  the  Federal  Govern- 
ment* Bearing  this  In  aind*  Section  2 of  the  *et  provides  that 
a farmer  Oho  wishes  to  comply  with  this  warehouse  law  "shall  file 
with  the  County  Clerk  of  the  county  win  rein  said  warehouse  or 
warehouses  ere  located  an  application  for  a license*”*  In  UEla 
application  tc  the  County  Ule*k  it  shell  states 

1st*  Tbs  exact  location  of  the  building  cr  build- 
ings* 

2nd*  The  material  of  thleh  the  sane  la  nade* 

3rd*  The  name  or  names  of  the  owners  thereof* 


This  application  is  to  be  nade  under  oath*  and  If 
it  a ppsar  from  an  oh  application  that  the  building  or  buildings 
are  sal  table  structures  in  which  to  store  feed  end  other  grains* 
the  applicant  shall  reoalve  a license  designating  such  building 
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able  Virgil  L.  Rathbua 


or  building • ti  & farm  warehouse*  Aieh  license  shall  bs  good 
for  a period  of  ona  year  thereafter*  The  applleatlon  mat  bo 
aeoompanled  by  a fee  of  twenty- five  seats  (8S/)  to  the  County 
Clerk* 

It  Is  apparent  from  the  above  and  foregoing  that 
there  la  no  Halt  placed  upon  the  rater  of  warehouses  that 
nay  be  listed  sad  described  in  oas  application  asdc  to  the  County 
Clark  for  the  purpose  of  obtaining  a license  to  use  one  or  wore 
of  the  buildings  as  a warehouse* 

It  is  the  opinion  of  this  off  las  that  the  appllee- 
tlon  ao  mads  to  tbs  County  Clark  nay  contain  one  or  more  buildings 
to  bs  used  as  warehouses* 


I - (b) 

To  The  Sealer* 


After  a person  has  procured  s license  to  use  s build* 
lag  or  buildings  as  warehouses*  he  shell  make  his  second  appli- 
cation) this  one  he  shall  fils  with  the  Sealer*  Section  7 at* test 

"Before  issuing  warehouse  receipts*  the 
party  dealring  to  secure  the  same  shall 
first  file  an  application  with  the  Scalar* 
which  application  A all  state  the  legal 
description  of  the  land  whsreon  the  ware- 
house or  wprf.hqrsea  are  located*  The 
amount  of  tVie  several  kinds  of  grain  in 
bushels  eontnlned  In  such  warehouse  or 
warelKusea  according  to  hla  hast  estimate* 
end  qrr.lity  thereof)” 

Proa  the  above  section*  it  is  apparent  that  the 
Legislature  had  la  alad  that  any  farms r oould  asks  oae  applica- 
tion to  the  Sealer  aad  include  In  that  application  one  or  more 
warehouses* 

Ike  fee  provided  for  in  Section  7*  to  be  paid  to 
the  Sealer  and  the  number  of  fees  that  arc  to  be  paid  by  any 
farmer  are  to  be  determined  by  the  mnribor  of  applications  he 
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"«  Hid  application  a ha 11  ba  a c companion 
by  a fae  of  fin  dollars*  which  shall  bo 
paid  to  and  retained  by  tbs  far*  vara* 
houso  Scalar  as  payment  in  full  for  his 
services  and  axpemaa  in  tha  performance 
of  tha  duties  of  his  office* 


You  will  nata  that  Saatloa  7 us as  tha  singular 
and  plural  tarns  "warehouse  or  warehouses”*  indicating  alaarly 
tha  Legislative  intent  to  fix  one  fee  of  five  dollars  to  tha 
Sealer  for  perforating  such  duties  as  are  by  lav  placed  upon 
bin  for  each  applies tion  node  to  hi*  under  this  wsrehouse  law* 

Section  11  of  tha  Act  provides  that  ths  Can- 
al ss  loner  of  Agriculture  of  Missouri  shall  prepare  and  furnish 
the  necessary  farms  and  blmka.  This  wa  eons  true  to  nesn  ths 
necessary  forms  end  blanks  far  tin  applications  above  referred 
to*  Ve  have  carefully  examined  tbs  foras  prepared  *td  furnished 
by  the  Co— lealoncr  of  Agriculture*  Thee#  forms  in  substaiec 
require*  under  regulations  of  ths  Federal  government  * that  for 
saoh  warehouse  upon  which  e loan  of  Federal  money  is  to  be  made* 
ths  farmsr  must  make  an  Individual  application  for  each  ware- 
house upon  ahleh  he  seeks  to  borrow  Federal  money*  tinder  tha 
state  lav*  the  farmer  la  raqulred  to  pay  a fee  of  five  dollars 
per  application  to  the  Sealer*  and  sines  the  for*  of  applica- 
tion and  certificate  approved  by  the  Federal  government  re- 
quires one  application  far  cash  warehouse  upon  which  e loan  la 
to  be  obtained*  it  necessarily  fbllevs  that  the  practical  effect 
of  such  is  to  require  e fee  of  five  dollars  for  each  warehouse 
sealed* 


II. 


Separate  Warehouse  Receipts 


Arc  To  B#  Issued  For  Baoh  Warehouse. 


able  Virgil  L*  Re 


Regardless  of  whether  the  application  to  the 
Sealer*  as  explained  in  I (b),  supra*  oo stains  one  or  asverd. 
warehouses*  warehouse  receipts  are  to  be  issued  for  each  ware- 
house sealed*  Part  of  ^nation  8 provides! 


"Certifies tea  shall  be  upon  fora s to 
be  prepared  by  the  Commissioner  of 
Agriculture,  sad  every  such  certifi- 
cate anet  embody  within  ita  written 
or  printed  tenet 


4*  A particular  description  of  the 
granary,  bin,  srib  or  other  reeeptaole 
in  which  the  grain  is  stored*  and  of 
the  premises  upon  vhleh  it  is  located****" 


Since  the  certificates  or  reeelpta  to  be  Issued 
must  comply  with  the  state  law*  as  set  out  in  the  above  section* 
then  only  one  warehouse  c:n  be  described  in  each  certificate* 
and  the  Sealer  must  issue  s separate  certificate  for  each  ware- 
house sealed* 


The  language  of  the  above  statute  is  clear  and 
unambiguous,  and  under  such  circumstances  neither  this  office 
nor  any  court  would  be  Justified  in  a e arching  for  the  meaning 
of  a lav  beyond  the  statute  itself*  State  ex  rel*  v*  Thompson, 

5 8.  V*  (2d)  87* 

In  the  preparation  of  this  opinion  we  have  con- 
stantly kept  before  us* 


"Tbs  prime  effort  of  all  Judicial  in- 
terpretation is  to  ascertain  *at  the 
Legislature  really  intended  In  using 
the  particular  language*" 

- State  ex  rel*  w*  Insurance  Co**  224  Mo*  98  (1909) 


#•  • Honorable  Virgil  L*  Rathbtm 


It  1 a*  therefore,  the  opinion  of  this  offloo 
that  It  is  the  duty  of  the  Sealer  to  Issue  s separate  ware- 
house receipt  for  each  and  ewery  warehouse  or  building  used 
as  such  upon  which  he  places  a seal  In  accordance  with  the 
warehouse  law* 


Tours  eery  trnly* 


FRAKKLUr  E.  REA  OAK 

Assistant  Attorney  General 


APPROVED* 


Attorney  General 


FER*FE 


County  or  state  mustpay  cost  of  boarding 
prisoners  to  an  adjoining  county  when  there 
is  no  jail  in  the  county  where  the  crime 
was  committed;  county  liable  for  cost  in 
case  of  misdemeanor--state  in  case  of  felony 
under  Sec.  8551,  R.S.  Mo.  1929. 

s-u 

May  8,  1934.  


Hon.  Owen  C.  Rawlings, 
Prosecuting  Attorney, 
Marshall,  Missouri. 
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OARDING  OF  PRISONERS: 
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Dear  Sir: 


This  department  acknowledges  receipt  of  your  request 
for  an  opinion  of  some  time  ago.  The  opinion  was  prepared 
but  through  inadvertence  has  been  unduly  delayed.  However, 
we  assume  that  it  will  still  be  beneficial  to  you.  Your  letter 
reads  as  follows: 

"The  County  Court  of  Saline  County,  Missouri 
in  October  of  this  year,  arranged  for  the 
confinement  of  Saline  County  prisoners  in 
the  county  jail  of  Lafayette  County,  Missouri 
pending  the  time  when  a new  Saline  County 
jail  could  be  constructed;  the  contract  has 
already  been  let  and  the  work  is  now  started. 

The  County  Court  in  regular  session  had  pro- 
vided that  55^  per  day  should  be  the  cost  to 
the  jailor  for  the  board  of  prisoners  in  con- 
finement. The  Saline  County  court,  under 
above  special  agreement,  is  to  pay  75 per 
day  for  the  board  of  county  prisoners,  tem- 
porarily confined  in  the  City  Jail  at  Marshall, 
Missouri,  and  58^  per  day  for  the  board  of 
Saline  County  prisoners  confined  in  the 
Lafayette  County  jail. 

"Is  Saline  County  required  to  pay  the  cost 
of  boarding  its  prisoners,  in  excess  of  the 
amount  of  55^  per  day,  or  shall  the  entire  cost 
be  taxed  as  a part  of  the  regular  costs  of  the 
case,  which  costs  will,  in  certain  cases,  be 
paid  by  the  State. 

"Should  the  coat  of  transporting  prisoners  from 
Saline  County  to  the  Lafayette  County  jail, 
after  preliminary  hearing,  examination  and 
commitment,  be  taxed  as  a part  of  the  regular 
costs  of  each  case,  which  in  some  cases  will  be 
paid  by  the  State,  or  must  such  transportation 
cost  be  cared  for  by  saline  County?" 


Hon.  Owen  C.  Rawlings 
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I. 

County  or  state  must  pay  cost  to  an 
adjoining  county  of  boarding  and  con- 
fining ? risoners  when  there  Is  no 
iail  the  county  where  the  crime 
was  committed. 

The  fact  that  Saline  County  has  no  jail  at  the  present  time 
due  to  a new  one  being  constructed,  said  county  would  be  entitled 
to  place  its  prisoners  in  the  county  Jail  of  Lafayette  County 
under  Sec.  8545,  R.S.  Mo.  1929,  which  is  as  follows: 

"It  shall  be  lawful  for  the  sheriff  of 
any  county  of  thia  state,  when  there 
shall  appear  to  be  no  Jail,  or  where  the 
jail  of  such  county  shall  be  insufficient, 
to  commit  any  person  or  persons  in  his 
custody,  either  on  civil  or  criminal 
process,  to  the  nearest  Jail  of  some 
other  county;  and  it  is  hereby  made  the 
duty  of  the  sheriff  or  keeper  of  the  Jail 
of  said  county  to  receive  such  person  or 
persons,  so  committed  as  aforesaid,  and 
him,  her  or  them  safely  keep,  subjeot  to 
the  order  or  orders  of  the  Judge  of  the 
court  for  the  county  from  whence  said  pris- 
oner was  brought." 

As  to  the  expenses  of  commitment,  you  are  referred  to 
Sec.  8551,  R.S.  Mo.  1929,  whloh  is  as  follows: 

"In  all  cases  where  a person  is  committed 
from  another  county  for  a criminal  offense 
under  this  article,  such  county,  or  the 
prisoner,  or  the  state,  shall  pay  the  ex- 
penses, in  the  same  manner  as  if  the 
commitment  had  been  in  the  county  where  the 
offense  was  committed;  and  in  civil  suits, 
the  plaintiff,  or  defendant,  or  the  prisoner 
shall  pay  the  expenses,  in  the  same  manner 
as  if  the  imprisonment  had  taken  place  in 
the  county  where  the  suit  commenced." 

Under  this  section  your  county  is  liable  for  the  board  and 
keep  of  the  prisoners,  if  the  prisoner  is  insolvent,  or  in  the 
event  the  crime  is  a felony  punishable  solely  by  a sentence  in  the 
penitentiary,  then  the  state  would  be  liable  for  the  costs  instead 
of  the  county,  granting,  of  course,  that  the  prisoner  is  insolvent. 

It  is  the  duty  of  the  county  court  to  allow  the  sheriff 
not  to  exceed  75^  per  day.  Sec.  11794,  R.S.  Mo.  1929  provides 
as  follows: 
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"Hereafter  sheriffs,  marshals  and 
other  officers  shall  be  allowed  for 
furnishing  each  prisoner  with  board, 
for  each  day,  such  sum,  not  exceeding 
seventy- five  cents,  as  may  be  fixed 
by  the  county  court  of  each  county  and 
by  the  municipal  assembly  of  any  oity 
not  in  a county  in  this  state:  Provided, 
that  no  sheriff  shall  contract  for  the 
furnishing  of  such  board  for  a price 
less  than  that  fixed  by  the  county 
court. " 

It  is  the  duty  of  the  county  court  to  fix  the  allowance. 
Section  11795,  R.S.  Mo.  1929  provides: 

"It  shall  be  the  duty  of  the  county 
courts  of  each  county  in  this  state  at 
the  November  term  thereof  in  each  year 
to  make  an  order  of  record  fixing  the 
Too  Tot  furnishing  each  prisoner  with 
board  for  each  day  for  one  year  commencing 
on  the  first  day  of  January  next  thereafter, 
and  it  shall  be  the  duty  of  the  clerk  of 
the  county  court  to  certify  to  the  clerk 
of  the  circuit  court  of  such  county  a 
copy  of  such  order,  and  the  same  shall  be 
filed  in  the  office  of  the  clerk  of  the 
circuit  court  for  the  use  of  the  said 
clerk  and  the  judge  and  prosecuting  attorney 
in  making  and  certifying  fee  bills." 

In  the  decision  in  the  case  of  Mead  v.  Jasper  County,  322 
Mo.,  l.c.  1196-7,  it  is  made  the  duty  of  the  county  court  to 
make  the  order,  but  the  time  of  making  same  is  not  mandatory 
as  stated  in  the  statute  in  the  month  of  November,  but  may  be 
made  subsequently.  The  Court  said: 

"As  stated  above,  the  right  and  duty  of 
fixing  the  sheriffs  compensation  for 
boarding  prisoners  has  been  by  these  statutes 
lodged  in  the  county  court,  and  appropriately 
so.  The  prices  of  provisions  fluctuate  and 
they  may  change  materially  from  year  to  year. 

The  sheriffs  allowance  for  boarding  prisoners 
is  therefore  required  by  statute  to  be  fixed 
yearly  and  for  periods  of  one  year  only.  The 
county  court  has  charge  of  the  business  and 
financial  affairs  of  the  county  generally  and 
the  members  of  that  body  are  familiar,  or  can 
readily  familiarize  themselves  with  local 
prices  and  conditions.  The  taxpayers,  as  well 
as  the  sheriff,  cure  entitled  to  the  benefit 
of  the  county  court’s  judgment  and  official 
action  in  the  matter.  The  duty  imposed  by  the 


Hon.  Owen  C.  Rawlings 
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statute  concerns  the  public  interest. 

It  should  be  performed  at  the  time  desig- 
nated In  the  statute,  as  should  all  duties 
Imposed  on  officials,  for  the  prompt  and 
orderly  administration  of  affairs.  But  for 
one  reason  or  another  it  will  sometimes  happen 
that  official  duties  are  not  performed  in 
the  precise  manner,  or  within  the  precise 
time,  prescribed  by  the  law  imposing  them. 

The  legislature  must  have  understood  that 
such  failure  might  occur  sometimes  in  the 
performance  of  the  duty  enjoined  by  the  sta- 
tute in  Question.  Affirmative  language  only 
is  used  in  the  statutes,  imposing  the  duty 
but  making  no  provision  for  doing  the  thing 
required  to  be  done  in  any  other  manner  or 
by  any  other  person  or  body  in  case  the  court 
could  not  act  within  the  exact  time  designated. 
Thors  is  no  language  used  in  the  statute  that 
in  terms  limits  the  power  or  jurisdiction  of 
the  county  court  to  the  precise  time  therein 
specified.  Taking  into  consideration  the  lan- 
guage and  the  purpose  of  the  statute,  the  nature 
of  the  duty  Imposed,  and  the  functions  and 
duties  of  county  courts  in  the  management  of 
the  business  and  finances  of  the  county,  it 
seems  to  us  clear  that  the  county  court fs 
jurisdiction  to  make  an  order  such  as  the  one 
in  question  is  not  conditioned  upon  its  being 
exercised  within  the  precise  time  named  in 
the  statute  and  was  not  lost  by  the  few  days* 
delay  shown  in  this  case. 

"If,  after  the  time  designated  by  statute  and 
before  the  actual  making  of  the  order,  rights 
had  in  some  way  become  fixed  vhlch  would  be 
disturbed  by  enforcement  of  the  order,  we  might 
have  a different  question  with  which  to  deal. 

But  such  question  is  not  here.  There  is  no 
showing  that  the  sheriff  was,  or  could  have  been, 
prejudiced  because  of  the  order  not  being  made 
until  January  5,  1924,  Instead  of,  for  instance, 
on  December  31,  1923,  when  he  admits  it  could 
have  been  lawfully  made.  He  knew  that  the  last 
previous  order,  that  on  Deoember  1,  1922,  was 
for  one  year  only  and  that  "by  its  terms,  as  well 
as  by  the  law,  it  expired  December  31,  1923.  He 
knew  that  up  to  December  31,  1923,  no  order  was 
yet  made  for  1924,  though  he  testified  that  he 
expected  one  to  be  made.  He  could  not  then  reason- 
ably have  contracted  obligations  for  1924,  relying 
on  an  order  of  court  or  upon  the  few  days*  delay 
in  the  making  of  the  order  shown  and  he  does  not 
claim  that  he  did  so." 


Hon.  Oven  C.  Ravi Inga 
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CONCLUSIOH 


As  to  whether  or  not  your  county,  or  the  state,  would 
pay  5o^  or  75jf  in  the  event  of  an  acquittal  or  the  insolvency  of 
the  defendant,  we  are  guided  in  our  opinion  by  that  portion  of 
your  letter  which  states  that  under  special  agreement  your  county 
pays  to  the  City  of  Marshall  75^  per  day  for  prisoners  confined 
in  the  city  Jail,  and  58^  per  day  for  the  board  of  county  prison- 
ers confined  in  the  Lafayette  County  Jail.  Since  your  county 
court  has  made  that  agreement,  it  becomes  a contract  which  your 
county  must  abide  by,  and  we  ere  therefore  of  the  opinion  that 
the  amounts  paid  to  the  City  of  Marshall  and  to  the  County  of 
Lafayette  are  the  actual  costs  in  a criminal  case  and  the  County 
of  Saline  or  the  state  would  be  compelled  to  pay  them. 

By  Sec.  11794,  supra,  the  maximum  amount  is  75^  per  day 
and  as  the  costs  are  less  than  75^  per  day,  they  are  legal. 

When  it  is  determined  which  is  liable  for  such  costs,  it 
necessary  to  pay  the  sum  of  75^  per  day  for  the  time  the 
is  confined  at  Marshall  and  58^  per  day  for  the  time  the 
is  confined  in  the  Lafayette  County  Jail. 


II. 

The  cost  of  transporting  prisoners  from 
“^llne  bounty  to  Lafayette  County  after 
preliminary  nearing  and  commitment  should 
oe  taxed  as  a part"of  the  regular  costs 
Tn  each  case  and  should  only  be  paid  by 
3alino  County  when  under  the  statutes 
Saline  County  is  deemed  liable  for  the 
coasts. 

Section  8551  auoted  supra,  as  applying  to  your  first  ques- 
tion, is  also  applicable  and  answers  your  second  inquiry.  We 
construe  said  section  to  mean  and  include  that  when  a prisoner 
is  committed  to  the  jail  of  another  county  for  any  cause,  the 
costs  of  transporting  said  prisoner  and  the  costs  of  the  prosecution 
should  be  paid  by  the  county  in  which  the  crime  was  committed,  if 
the  county  is  liable,  or  by  the  state  if  under  the  statutes  the 
state  is  liable  for  costs,  and  this  to  include  the  extra  or  additional 
costs  occasioned  by  reason  of  the  prisoner  being  transported  to  and 
from  preliminary  hearing  and  trial.  This  appears  to  be  the  law  as 
applied  to  costs  in  changes  of  venue  and  we  think  the  situation  is 
the  same. 

The  decision  in  the  case  of  Ransom  v.  Gentry  County,  48  Mo. 

341,  while  not  bearing  directly  on  the  question,  has  the  same 
principle  involved.  We  are  herewith  cuotlng  a portion  of  this 
decision: 

"It  is  not  disputed  that,  for  the  taxable 
costs,  the  State  and  not  the  county  is 
liable;  but  the  county  was  held  liable  for 
those  items  because  there  was  no  jail  where 
the  cause  was  tried,  and  it  became  necessary 


will  be 
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for  the  sheriff  to  guard  the  prisoner. 

It  was  the  duty  of  the  sheriff  where 
the  prisoner  was  confined  to  produce 
him  before  the  Circuit  Court  of  the 
county  appointed  for  his  trial.  (Gen. 

Stat.  1865,  ch.  223,  ,T<fagn.  Stat.  787). 

And  when  so  produced  and  delivered  to 
the  sheriff  of  3uch  county,  what  is  to 
be  done  with  him?  The  sheriff  must  take 
charge  of  him;  and  if  there  is  no  jail, 
or  if  the  jail  be  insufficient,  the 
prisoner  must  bo  guarded,  under  the 
provisions  of  Section  19  of  the  chapter 
last  referred  to. 

The  statute  makes  no  provision  for  taxing 
in  the  bill  of  costs  the  expenses  of  thus 
guarding  the  prisoner;  hence  the  State 
cannot  be  required  to  pay  them.  Rut  their 
payment  is  expressly  charged  unon  the  county 
by  seotion  20  ( -Vagn.  Stat.  787),  which 
reads  as  follows:  ’The  expenses  of  said 
guard  to  be  audited  and  paid  as  other  county 
expenses. *" 


From  this  decision  we  can  infer  that  all  costs  relating  to 
transportation  of  prisoners  when  there  is  a statute  covering  the 
situation  are  to  be  considered  legitimate  costs.  Likewise,  the 
very  early  case  of  County  of  Perry  v.  John  Logan,  4 Mo.  434,  l.c. 
436,  wherein  the  Court  said: 

"****The  fact  then  that  the  prisoner  belonged 
to  another  county,  is  sufficient  to  discharge 
the  county  of  Perry.  The  court  in  their 
answer,  cite  and  roly  on  the  16th  section  of 
the  revised  code  of  1825,  respecting  jails 
and  jailors,  p.  415,  which  says  that  in  all 
cases  where  a person  is  committed  from  another 
county,  for  a criminal  offence  under  this  act, 
such  county,  or  the  prisoner  or  the  State 
shall  pay  the  expenses  in  the  same  manner  as 
if  the  commitment  had  been  in  the  county  where 
the  offence  was  committed;  and  in  civil  suits, 
the  plaintiff  or  defendant  shall  pay  the 
costs,  etc.  It  is  not  disputed  that  the 
commitment  was  under  this  act:  It  would  be  in 
our  opinion,  exceedingly  unjust,  to  fix  the 
costs  of  the  guard  on  the  county  of  Perry. 

Whether  the  State  or  some  other  county  may  be 
liable  for  these  costs,  it  is  not  necessary 
to  consider;  as  to  who  is  liable,  the  law 
appears  to  be  clear  enough.  ***** 
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CONCLUSION 


By  statute  it  is  mandatory  on  counties  to  build  Jails  and 
provide  for  the  safe-keeping  of  prisoners.  However,  the  Legisla- 
ture has  evidently  anticipated  that  counties  are  sometimes  compelled 
to  build  new  Jails  or  that  situations  arise  wherein  counties 
cannot  care  for  their  own  prisoners,  and  hence  have  provided  that 
they  can  be  placed  in  adjoining  counties.  By  reason  of  such 
statutes  and  Saline  County  having  complied  with  the  same,  we  are 
of  the  opinion  that  the  costs  of  transporting  prisoners  to  and  from 
preliminary  hearings,  trials,  etc.,  constitute  legitimate  costs 
which  In  the  case  of  a misdemeanor  are  to  be  paid  by  the  county 
and  in  case  of  a felony  by  the  state,  or  by  the  prisoner  in  both 
Instances  unless  he  be  insolvent. 


Respectfully  submitted, 


0LT IV  ‘R  W.  N0L2N, 

Assistant  Attorney  General. 


APPROVED: 


RoY  IlciOT'fRTSrr 

Attorney  General 
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FEES  - Of  collector  and  county  clerk  tinder  Sec*  9945  and  9969* 

COLLECTORS  - COUNTY  CLERKS. 


) 


October  9, 


1954* 


Honorable  s*  H*  Randolph 
Collector  of  Revenue 
Carter  County 
Van  ?3uren,  Missouri 


Dear  Sir: 


Me  have  your  request  for  an  opinion,  which 
is  as  follows: 

"I  would  like  as  soon  as  possible 
to  have  an  opinion  on  the  following i- 
See*  9945,  there  the  Colleetor,  for 
bringing  up  the  delinquent  list  and 
asking  the  back  tax  book,  is  allowed 
ten  cents  per  tract  and  the  county 
olerk  five  cents  per  tract*  From 
what  source  are  they  paldT  Does  the 
county  court  draw  warrant  for  same 
or  who  pays  this  feeT 

"Under  Sec*  9969,  "To  the  Colleetor 
for  recording  the  list  of  delinquent 
land  and  lots  to  be  taxed  as  costs*” 

Does  this  mean  the  list  published 
for  sale  at  regular  tax  sale  date 
the  first  Monday  of  November T" 


For  convenience,  we  will  sub-divide  this 
opinion  as  follows: 
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1*  Fees  due  under  Section  9946,  Lavs  19SS, 
p*  426,  to  Colleetor  mad  County  Clerk* 

2*  Fees  due  under  Seetion  9969,  Lavs  1966, 
p*  429,  to  Colleetor  for  recording  list 
of  delinquent  land* 


I* 

FEES  DTJL  TmD£R  SECTION  9945.  LAWS 
1935.  PAGE  426,  TO  COLLECTOR  AHD  COUlfTT 

clerk; 


Re  have  heretofore  written  an  opinion  under 
date  of  June  28,  1964  addressed  to  the  county  clerk  at 
Prinoeton,  Missouri,  which  in  substance  holds  that  the 
fees  provided  for  in  Seetion  9945,  Lavs  1965,  p*  426 
are  not  chargeable  to  the  delinquent  taxpayer*  Upon 
a reeonslderatlon  of  the  entire  matter,  it  may  be  that 
the  opinion  vaa  incorrect*  However,  it  may  be  that  this 
opinion,  as  if  and  whan  the  matter  reaches  the  court  for 
determination,  will  not  be  followed*  The  1966  tax  lavs 
take  on  the  aspects  of  a Chinese  puszle*  It  may  be 
that  the  inconsistencies  of  these  nev  tax  lave  will 
ultimately  destroy  the  life  of  the  lav  Itself,  leaving 
the  particular  sections  now  under  consideration  "mere 
sound  snd  fury,  signifying  nothing" • 

Me  reiterate,  ae  in  our  opinion  under  date  of 
June  28,  1964,  that  the  general  rule  is  that  lavs  Im- 
posing taxes  are  strictly  construed  against  the  taxing 
power  end  In  favor  of  ths  parson  sought  to  be  taxed* 
so  that  unless  there  la  axprase  statutory  authority  for 
so  doing,  coats  and  faas  cannot  be  oolleoted  from  the 
taxpayer* 


We  call  your  attention  to  that  pert  of  Section 
9945,  Levs  1966,  p*  427,  which  Is  as  fellows s 
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" * * all  taxes  hereafter  becoming 
delinquent  shall  bear  interest  until 
paid  as  provided  by  seetion  0952, 
and  shall  also  be  subject  to  the 
same  fees,  oomaisslons  and  charges 
as  in  this  ohapter  provided  /or 
taxes  nov  delinquent,  * * * 


The  above  statute  relates  to  the  fees  of  the 
colleotor  for  making  and  recording  the  delinquent  land 
list  and  the  fees  due  the  county  clerk  for  comparing 
and  authenticating  suoh  record  of  the  delinquent  land 
list. 


Section  9948,  R*  S*  Mo*  1929,  still  in  force 
and  effeot  in  this  state,  provides  that  in  the  baok 
tax  book  there  shall  be  recorded  therein, 

* * * the  amount  of  the  original  tax  due 
each  fund  on  said  real  estate  (and 
the  interest  due  on  the  ^iole  of  said 
tax  at  the  time  of  making  said  baok 
tax  book,  together  with  the  clerk1 s 
fees  then  due),  in  appropriate 
columns  arranged  therefor,  * * " 


It  would  appear  that  it  was  the  original  in* 
tentlon  of  the  lawmakers  to  require  delinquent  taxpayers 
to  meet  the  additional  oosts  incurred  by  suoh  delinquency* 
Seetion  9900,  Laws  1999,  p*  427,  providing  when  end  how 
delinquent  taxes  may  ba  compromised,  provides  that  suoh 
compromise  may  only  be  made  When  the  delinquent  land  la 
not  worth  the  amount  of  taxes*  interests  and  coats  due 
thereon,  as  charged  in  aald  "back  tax  xjoka11,  or  recorded 
list  of  delinquent  land  and  lota  in  the  colleotor 'a  of* 
floe* 
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Proa  this  section  it  could  appear  that  It  was 
the  Intention  of  the  lawmaker  a the  t the  delinquent  tax- 
payers should  assume  the  burden  of  such  coats* 

If  the  fees  provided  for  In  Section  9945  for 
the  oolleotor  and  the  county  olerk  are  paid  froa  the 
county  treasury,  than  sueh  payment  mould  transfer  these 
extra  costs  Incurred  by  delinquent  taxpayers  to  the 
shouldere  of  the  taxpayers  who  pay  their  taxes  on  time* 
we  do  net  believe  such  was  tbs  Intention  of  the  Legisla- 
ture* In  this  natter  we  have  constantly  kept  before  us 
a statement  of  the  St*  Louie  Court  of  Appeals  (1951), 

In  State  v*  Sehwertsmenn  Service,  Ino*  40  S*  W*  (2d)  479 
l*c*  430| 


*It  la  s cardinal  rula,  universally 
accepted,  that.  In  the  exposition  of 
e statute,  the  Intention  of  the  law- 
maker will  prevail  over  the  literal 
a ones  of  the  terms}  Its  reason  and 
Intention  will  prevail  over  the 
strict  letter*  When  the  words  are 
not  explicit,  the  Intention  la  to  be 
collected  from  Its  oontaxt;  from  the 
occasion  and  the  necessity  of  the 
lew;  from  the  misohief  felt,  and 
the  remedy  In  view}  and  the  Inten- 
tion is  to  be  taken  or  presumed  ac- 
cording to  whet  Is  consonant  with 
reason  and  good  discretion*  The 
objeot  of  all  rational  Interpreta- 
tion la  to  reach  the  true  Intent 
end  meaning  of  the  law-making  au- 
thority, as  expressed  In  the  language 
It  has  anploysd  to  oonvey  the  thought. 
All  other  rules  are  subordinate  tc 
that  great  one*  The  chief  canon  of 
construction  Is  that  which  requires 
us  to  find  the  legislative  Intent 
and  purpose*  The  Intent  and  spirit 
of  the  legislative  act  should  be 
made  to  spssk.  If  such  can  be  done 
without  doing  violence  to  express 
language*” 
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The  above  sections  quoted  in  this  opinion 
are  a part  of  Chapter  59,  Article  9,  specifically 
dealing  with  delinquent  and  book  taxes.  It  will  be 
noted  that  the  language  previously  quoted  herein  fro* 
Section  9945  of  the  1953  Lave  refers  to  charges,  a a In 
this  chapter  provided  for  taxes  now  delinquent.  Art- 
icle 9 la  the  only  portion  of  the  entire  chapter  on 
taxation  that  refers  to  delinquent  taxes.  An  examina- 
tion of  Article  9.  covering  the  subjeot  of  delinquent 
taxes,  will  reveal  that  all  charge#  necessarily  In- 
curred because  of  the  delinquency  of  such  taxes,  when- 
ever specific  provision  for  same  Is  Bade,  are  charge- 
able against  the  dellnouent  taxpayer. 

WC  believe  that  the  above  statutes  are  suf- 
ficient to  tax  the  fees  Involved  in  this  opinion  against 
the  delinquent  taxpayer  and  not  against  the  county.  To 
tax  such  costs  against  the  county  without  specific  pro- 
vision therefor,  aould  be  to  pay  the  collector  and  clerk 
compensation  out  of  the  oounty  treasury,  fbr  whloh  there 
la  no  specific  statutory  authority.  In  Missouri,  it  must 
be  remembered  that  a public  officer  is  presumed  to  render 
his  services  gratuitously,  unless  some  specif lo  statutory 
authorisation  Is  found  providing  for  the  payment  of  such 
services.  King  v.  River  land  Levy  District,  £79  8.  V. 

195,  l.c • 195  (1986).  We  find  no  statutory  authority 
requiring  the  fees  in  question  to  be  paid  by  tbs  county. 

It  may  be  urged  that  since  the  statute  allows 
fees  to  the  collector  and  clerk,  such  Is  sufficient 
within  Itself  to  make  the  oounty  liable  therefor.  It 
appears  that  speolfle  statutory  authority  imposing 
upon  the  oounty  the  duty  to  pay  such  compensation  Is 
necessary.  The  following  general  rule,  taken  from 
11  C.  J.  p.  878,  Seetlon  50  will  suffices 

" * * as  a general  rule  the  public 
la  liable  for  the  oosq>eneatlon  of 
a clerk  of  oourt  only  where  there 
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la  specific  authority  to  the  officer 
to  make  a charge  for  the  service 
rendered,  and  a positive  statutory 
provision  making  the  public  liable 
therefor*  * e " 


It  may  be  urged  that  since  Seotlon  9969,  K.  S. 

Mo.  1929  contains  the  provision, 

"Provided,  that  In  no  case  shall  the 
state,  county  or  city  be  liable  for 
any  such  costs,  nor  shall  the  county 
court  or  state  auditor  allow  my 
claim  for  any  costs  Incurred  by  the 
provisions  of  this  article.” 

It  was  the  Intention  of  tie  Legislature  In  1953,  by  the 
repeal  of  Section  9969  and  the  omission  of  the  above 
quoted  portion  from  the  new  statute  enacted  In  lieu  thereof 
to  make  the  county  liable  for  auoh  costa.  However,  In 
view  of  the  well  established  rule  of  law  In  this  state, 
exemplified  by  the  King  v.  Hlverland  Levy  District  case, 
that  portion  of  the  1929  statute  was  unnecessary,  and  Its 
omission  from  the  new  section  9969,  Laws  1955,  p.  429, 
does  not  In  the  leest  alter  the  gen  ere  1 rule  In  this  state, 
that  compensation  to  public  officers  Is  allowed  only  by 
statutory  authority. 

It  Is  the  opinion  of  this  office  that  the  ten 
cents  fee  due  the  collector  for  making  and  recording  the 
delinquent  land  list,  and  the  five  cents  fee  due  the 
county  clerk  for  comparing  and  authentl catling  auoh  reoord 
of  the  delinquent  land  list,  are  to  ba  classified  under 
the  heading  of  "charges”,  as  contained  in  the  same  stat- 
ute, end  are  to  be  edded  to  the  taxes  and  collected  from 
the  delinquent  taxpayer  and  not  from  the  county. 


II. 

FEES  DUE  UNDER  SECTIOM  9969.  LAWS  1955. 

PAGE  429.  TO  COLLECTOR  FOR  RECORDING  LIST  OF  DELINQUENT 

LAND. 
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Under  thla  heading , ve  are  called  upon  to 
construe  Section  9969,  Laws  1955,  p*  429,  relating 
to  the  fees  of  eolleotor,  which  In  part  Is  as  follows i 

" * * To  the  oounty  collector, 
far  recording  the  list  of  delinquent 
land  and  lota,  twenty- five  cents  per 
tract,  to  be  taxed  as  cost  and  col- 
lected from  the  party  redeeming  such 
tract*” 


Uhder  Section  9952,  laws  1953,  p,  450,  the 
words  "beck  tax  book”  now  means  the  record  of  the  list 
of  dellnouent  lands  and  lots  In  a eolleotor 's  offloc, 
and  the  ”reoord”  of  the  delinquent  lend  list  by  the 
collector,  and  the  certification  thereon  by  the  oounty 
clerk  Is  construed  as  the  making  of  the  beck  tax  book* 

It  therefore  appears  that  from  the  delinquent  land 
list,  the  collector  shall  "record”  the  seas  In  his  of- 
floc In  a separate  book  or  volume  for  that  purpose, 
and  for  such  servloe  he  shall  receive  the  fee  provided 
for  In  the  above  statute,  namely,  twenty-five  cents 
per  tract* 

It  will  be  noted  that  the  twenty-five  cent 
fee  la  "par  traot”,  to  be  taxed  as  oosts  and  collected 
from  the  party  redeeming  "such  traot”*  After  the  tract 
Is  once  placed  In  this  book  or  "reoord”.  It  would  ap- 
pear that  far  the  addition  of  subsequent  years  of  de- 
linquent taxes  against  this  same  traot  of  land,  the 
oolleotor  would  reoeive  ten  oents  per  traot,  as  pro- 
vided In  Section  9945  for  each  subsequent  annual  entry 
of  delinquent  taxes,  and  that  the  one  recording  of  this 
tract  of  land  and  the  annual  entry  thereon  of  delin- 
quent current  taxes  by  the  collector  would  constitute 
the  permanent  reoord  from  which  lands  would  be  sold 
under  Section  9952b,  Laws  1933,  p*  450,  which  Is  as 
follows i 


"The  county  eolleotor  Shall  oauae  a 
copy  of  suoh  list  of  delinquent  lands 
and lots  to  be  printed  In  some- news- 
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paper  of  general  circulation  and 
published  In  the  oounty,  e And 
it  shall  only  be  necessary  In  the 
printed  and  published  Hat  to  atate 
in  the  aggregate  the  aarcunt  of  taxes, 
penalty,  interest  and  oost  due  thereon, 
each  gar  foporatclj  jtated,  * * * 


It  la,  therefore,  the  opinion  of  this  office 
that  the  fees  provided  for  under  the  above  portion  of 
Section  9969,  "for  recording  the  list  of  delinquent 
land  and  lota"  refers  to  the  perns nent  record  that  la 
to  be  kept  by  the  collector  of  all  lands  and  lota  upon 
shioh  taxes  are  delinquent*  The  fee  provided  therein 
la  for  the  making  of  that  reoordj  the  fee  doe  a not  apply 
to  the  copy  of  that  reoord  that  is  made  by  the  collector 
for  publication  in  the  newspaper,  under  Section  9988b, 
Lava  1933,  p.  430* 


Respectfully  submitted. 


FRANKLIN  £•  RhAOAN 

Assistant  Attorney  General 


APPROVED* 


fonBramnr- 

Attorney  (toners! 


PERtFE 


NEP0TI8M: 


Persons  elated  as  first  cousins  or 
more  closely  come  within  the  fourth 
degree;  second  cousins  do  not  come 
within  the  prohibition  of  the  Consti- 
tution.  


November  10,  1934. 


Mr.  Owen  C.  Rawlings, 
Prosecuting  Attorney, 
Marshall,  Missouri. 

Dear  Sir: 


We  are  acknowledging  receipt  of  vour  letter 
in  which  you  inquire  ns  follows: 

"A  auestion  has  arisen  in  my 
county  which  may  oall  for  an 
^plication  of  the  anti-nepotism 
provision  of  our  constitution. 

Your  office  oan  assist  me  by  ad- 
vising me  ae  to  Just  what  degree 
of  relationship  exists  between 
first  cousins,  also  second  cou- 
sins, or  is  each  of  these  within 
the  orohibited  degree  of  relation- 
ship?" 


Section  13  of  Article  XIV  of  the  Constitution 
of  Missouri  provides  as  follows: 

"Any  public  offioer  or  employe  of 
this  State  or  of  any  political  sub- 
division  thereof  who  shall,  by  vir- 
tue of  said  offioe  or  employment, 
have  the  right  to  name  or  appoint 
any  person  to  render  servioe  to  the 
State  or  to  any  political  subdivi- 
sion thereof,  and  who  shall  name 
or  appoint  to  such  service  any  rela- 
tive within  the  fourth  degree, 
either  bv  consanguinity  or  affinity, 
snail  thereby  forfeit  his  or  her 
offioe  or  employment." 


Under  the  foregoing  constitutional  provi- 
. sion  the  prohibitive  relationship  is  that  of  fourth 
degree  or  closer.  In  13  C.  J.  511,  the  methods  of 
computing  the  degrees  of  consanguinity  are  as  follows; 


"One  by  the  canon  law,  whioh  has  been 
adopted  into  the  common  law  of  descents 
in  England  and  the  other  by  the  civil 
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law  which  is  followed  both  there  and 
here  in  determining  who  is  entitled  as 
next  of  kin  to  administer  personalty 
of  decedent.  The  computation  by  the 
canon  law  is  as  follows:  *'ffe  begin 
at  the  com  ion  ancestor,  and  reckon 
downwards;  and  in  whatever  degree  the 
two  persons,  or  the  most  remote  of 
them,  is  distant  from  the  common  an- 
cestor, that  is  the  degree  in  which 
they  are  said  to  be  related.  By  the 
civil  law,  the  computation  is  from 
the  intestate  up  to  the  common  an- 
cestor of  the  intestate,  and  the  per- 
son who se  relationship  is  sought 
after,  and  then  down  to  that  person, 
reckoning  a degree  for  eaoh  nerson, 
both  ascending  and  descending." 

We  do  not  find  that  the  courts  of  this  State 
have  laid  down  any  rule  as  to  how  the  relationship  under 
Section  13  of  Artiole  XIV  is  to  be  commuted.  In  other 
states  where  anti-nepotism  provisions  are  in  force  the 
courts  have  generally  applied  the  civil  rule.  We  believe 
that  the  courts  of  this  State,  when  the  matter  is  pre- 
sented for  consideration,  will  adopt  the  civil  rule  in 
computing  the  degree  of  relationship  u£der  Section  13  of 
Article  XIV. 

By  applying  the  above  rule  this  Department 
has  repeatedly  held  that  persons  who  are  related  as 
first  cousins  or  more  olosely  come  within  the  fourth 
degree.  Persons  who  are  related  as  seoond  cousins  or 
less  closely  do  not  come  within  the  prohibition  of  the 
Constitution.  Persons  related  by  marriage,  of  course, 
are  related  by  affinity  and  the  same  rule  applies  in 
computing  the  relationship. 


Very  truly  yours. 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


APPROVED: 


ROY  licKITTRICK, 
Attorney  General. 
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PROSECUTING  ATTORNEY:  Salary  fixed  by  Sec.  11314  R.S.  Mo.  1929 

and  fees  allowed  for  convictions  in  felony 
cases  must  be  turned  over  to  county  treasurer 
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Honorable  E.L.  Redman, 
Prosecuting  Attorney, 
Gentry  County, 

Albany,  Missouri. 


F 1 L ED 

' // 
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Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
relative  to  the  fees  of  your  predecessor  as  Prosecuting  Attorney 
of  Gentry  County.  Your  letter  is  as  follows: 

"I  would  be  glad  to  have  an  opinion  from 
your  office  concerning  what  should  be  done 
with  prosecuting  attorneys  fees  for  con- 
victions of  felonies  in  cases  where  the 
defendant  is  Insolvent  and  unable  to  pay 
and  is  sentenced  to  the  penitentiary,  and 
the  costs  are  adjudged  against  the  state, 
and  the  state  pays  to  the  prosecuting  attor- 
ney the  fee  provided  for  conviction  in 
felony  cases. 

My  predecessor,  Mr.  E.C.  Lockwood,  had  a 
few  felony  oases  with  convictions  where  the 
costs  were  certified  to  the  state  and  the 
costs  including  the  prosecuting  attorney's 
fee  are  now  in  the  county  treasurer's  office. 

If  this  fee  is  the  individual  and  personal  fee 
of  the  prosecuting  attorney,  of  course,  he 
wants  it,  and  that  is  the  question  he  is  rais- 
ing now  with  me.  In  counties  such  as  Gentry 
County,  if  that  fund  does  belong  to  the  pros- 
ecuting attorney,  of  course,  it  will  be  of 
benefit  to  me,  and  I am  willing  to  turn  them 
over  to  him  providing  they  belong  to  him 
and  I wouldn't  have  to  re-account  for  them. 

Enclosed  you  will  find  the  statement  of  this 
question  and  the  brief  hf .Mr.  Lockwood,  which 
he  made  and  presented  to  ne.  I forward  this 
for  your  use  if  it  may  be  of  any  convenience 
to  you  and  your  office." 


Hon.  S.L.  Hedman 


January  1^ , 1934 
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1. 

Prosecuting  Attorney* a Salary  fliad  by  Sac.  11314,  R.S. 

Mo.~T§'g9;  not  allowed  fees  for  convictions  In  felony  casea. 

Prior  to  1913  the  Prosecuting  Attorney  was  paid  a salary 
and  was  also  allowed  to  retain  certain  fees.  After  1913  the  of- 
fioe  was  placed  on  a salary  basis  and  continued  so  until  1919,  when 
Section  11314,  R.S.  llo.  1929  was  enacted,  under  whleh  section  your 
predecessor  drew  his  salary.  We  quote  the  pertinent  part  of  said 
sections 


"Cm  and  after  the  first  day  of  January, 

1921,  the  proseouting  attorney  shall  re- 
ceive for  his  services  per  annus,  to  be  ' 
paid  out  of  the  county  treasury  in  all 
counties  having  a population  of  less  than 
ten  thousand  inhabitants,  the  stun  of  one 
thousand  dollars  ($1,000.00);  in  all 
counties  having  a population  of  ten 
thousand  and  less  than  fifteen  thousand 
inhabitants,  the  sum  of  eleven  hundred 
dollars  ($1,100.00); 

The  Legislature  did  not  repeal  or  materially  change  any  of 
the  sections  dealing  with  the  fees  of  prosecuting  attorneys;  however, 
under  Section  11315,  R.S.  llo.  1929,  which  is  as  follows: 

"It  shall  be  the  duty  of  the  prosecuting 
attorney  to  charge  upon  behalf  of  the  county 
every  fee  that  accrues  in  his  office  and 
to  receive  the  same,  and  at  the  end  of  each 
month,  pay  over  to  the  oounty  treasury  all 
moneys  collected  by  him  as  fees,  taking  two 
receipts  therefor,  one  of  which  he  shall 
immediately  file  with  the  clerk  of  the 
county  court,  and  shall  at  the  end  of  every 
quarter  make  out  an  Itemized  and  accurate 
list  of  all  fees  in  his  office  which  have 
been  collected  by  him,  and  one  of  all  fees 
due  his  office  which  have  not  been  paid, 
giving  the  name  of  the  person  or  persons 
paying  or  owing  the  same,  and  turn  the  same 
over  to  the  oounty  court,  stating  that  he 
has  been  unable,  after  the  exercise  of 
diligence,  to  collect  the  part  unpaid— said 
report  to  be  verified  by  affidavit — and  it 
shall  be  the  duty  of  the  county  court  to 
cause  the  fees  unpaid  to  be  collected  by 
law,  and  to  cause  the  same  when  collected 
to  be  turned  over  to  the  county  treasury,” 

the  Prosecuting  Attorney  is  compelled  to  dispose  of  the  fees  as 
directed,  and  is  not  permitted  to  retain  the  same. 

Tour  predecessor  refers  to  the  fact  that  in  counties  of  a 
oertaln  population  the  Prosecuting  Attorney’s  salary  is  fixed  "in 
lieu  of  all  fees”.  Section  11314  does  not  use  the  phrase  ”in  lieu 
of  all  fees”  and  he  therefore  concludes  that  in  the  absence  of  such 
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phrase  he  should  be  entitled  to  the  fees  mentioned  in  3ection  11783, 
H.S.  Mo.  1929  for  conTletions  obtained  in  felony  cases.  We  are 
unable  to  agree  with  your  predecessor  in  this  respeet. 

We  shall  now  deal  with  the  phrase  "shall  receive  for  his 
services  per  annum".  As  stated  before,  it  vas  evidently  the  inten- 
tion of  the  Legislature  to  place  the  Prosecuting  Attorney  entirely 
on  a salary  basis  and  compel  him  to  account  for  all  fees  received 
during  each  month  and  pay  same  over  to  the  County  Treasurer,  retain- 
ing none  for  himself.  Referring  to  the  phrase  "for  his  services", 
we  cite  you  to  a case  very  much  in  point  - Supervisors  v.  Jones, 

119  H.T. , l.o.  343,  wherein  the  Court  said: 

"The  chief  ground  of  his  contention  is 
that  the  act  of  June,  1881,  does  not 
in  express  terms  forbid  the  reoelpt  of 
fees  by  the  county  treasurer  or  repeal 
by  implication  the  laws  under  which  be- 
fore 1877,  the  county  treasurers  were 
entitled  to  receive  them.  But  I think 
that  is  a very  narrow  interpretation  and 
more  nice  than  wise.  If  the  statute  of 
June,  1881,  stood  alone  it  would,  by  the 
force  of  its  own  terms,  substitute  an 
annual  salary  for  fees.  When  it  declares 
that  the  county  treasurer  shall  receive, 

'as  compensation  for  his  services',  an 
annual  salary,  it  very  plainly  Implies 
that  such  salary  is  to  be  his  sole  and 
only  reward.  'For  his  services*  means  for 
all  his  services,  for  the  entire  and  com- 
plete performance  of  his  official  duties, 
and  a specific  compensation  awarded  for 
those  services  implies  the  full  and  entire 
compensation  to  which  he  is  entitled.  But 
this  natural  interpretation  of  the  language 
becomes  conclusive  when  the  statute  is  read 
in  connection  with  the  legislation  on  the 
same  subject.  The  Aot  of  1877  defined  the 
phrase  'as  compensation  for  his  services’ 
so  fully  and  explicitly  as  to  leave  no  pos- 
sible room  for  doubt.  The  later  legislation 
on  the  same  subject  repeats  the  phrase, 
which  must  retain  the  meaning  attached  and 
not  bear  a new  and  different  one.  The  in- 
ference from  the  statutes  read  together, 
and  In  the  light  of  the  evil  they  were 
intended  to  remedy,  becomes  irresistible." 


COKCLUSIOH 


Conceding  the  fact  that  the  procedure  may  be  sommwhat  clumsy 
and  lneonsistent  as  to  the  collection  of  fees  by  the  Prosecuting 
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Attorney  relating  to  persons  convicted  of  felonies  and  the  manner 
in  which  they  are  to  be  turned  over  to  the  Treasurer,  the  approv- 
ing of  fee  bills  by  the  Proseouting  Attorney  and  the  payment  of 
criminal  costs  by  the  Auditor,  yet,  in  the  light  of  the  above 
quoted  sections,  it  is  the  opinion  of  this  department  that  tbs 
salary  of  your  predecessor  vas  fixed  by  Sec.  11314,  supra,  at  a 
definite  amount,  and  he  cannot  retain  the  fees  in  question,  but 
must  turn  them  over  to  the  County  Treasurer,  as  provided  by  Sec- 
tion 11515,  supra.  He  is  therefore  not  entitled  to  the  fees  as 
now  claimed  by  him. 


Respectfully  submitted. 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


ROT  Kckl'f'Mct, 
Attorney  General 


OWN: AH 


DRAINAGE  DISTRICTS:  TAXATION:  CONSTITUTION: 

Lands  purchased  by  a drainage 
district  at  a tax  sale  or  re- 
deemed from  taxes,  are  not 
exempt  from  the  payment  of 
general  taxes  under  Section  6, 
Article  X of  the  Constitution 
of  itiissouri. 


October  1,  1934 


///  SM 
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Honorable  A.  Ives  Reid 
Treasurer  and  i^x-officio  Collector 
Harr lsonv 111 e 
Missouri 


Dear  Sir: 


This  Department  acknowledges  receipt  of  your 
letter  dated  September  12,1934,  as  follows: 

"Me  have  some  land  In  our  County 
which  Is  In  the  Drainage  District, 
that  the  Drainage  ooard  has  taken 
title  to  or  le  In  suit  to  collect 
Drainage  Tax. 

The  Attorney  and  Sec’y  of  the  Drain- 
age Diet,  claim  this  property  is  not 
subject  to  tax  Sale. 

Mill  you  please  give  me  your  opinion 
relative  to  this  matter." 


1. 


by  the  provisions  of  Section  10766  Revised 
Statutes  Missouri  1929,  authority  Is  given  the  ooard  of 
Supervisors  of  a drainage  district , organised  in  circuit 
court  In  this  state,  to  purchase  lands  at  sales  of  lands 
In  the  district  for  drainage  taxes  and  to  redeem  lands 
sold  for  general  taxes  when  the  district  Is  not  made  a 
party  to  a suit  wherein  a sale  Is  had  for  general  taxes. 
The  section  of  the  statutes  referred  to,  in  part.  Is  as 
follows: 
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"To  protect  said  lien  of  said  drainage 
taxes  upon  the  lands  and  other  property 
against  which  said  taxes  shall  be  levied. 

In  any  case  where  delinquent  lands  are 
offered  for  sale  for  such  delinquent 
taxes,  and  the  amount  of  the  tax  due, 
together  with  Interest,  cost,  and  penal- 
ties Is  not  bid  for  the  same,  the  board 
of  supervisors  shall  have  authority  to 
bid  or  cause  to  be  bid,  not  to  exceed 
the  whole  amount  due  thereon,  as  afore- 
said, In  the  name  of  the  drainage  dis- 
trict, and  In  ease  such  bid  Is  the  high- 
est bid,  the  sheriff  shall  sell  and 
convey  such  lands  to  such  drainage  dis- 
trict, and  such  lands  shall  thereupon 
become  the  property  of  the  drainage  dis- 
trict,and  may  be  held,  dispored  of,  and 
conveyed  by  the  board  of  supervisors  at 
such  price  and  on  such  terms,  as  In  the 
discretion  of  the  board  of  supervisors 
may  be  to  the  best  Interest  of  the  district." 


And  further. 


"The  board  of  supervisors  shall  also  have 
authority  to  protect  the  lien  of  the  drain- 
age district  for  drainage  taxes  by  paying 
the  general, state, county .school  and  road 
taxes,  and  In  ease  the  lien  of  the  state 
for  such  general,  state,  county,  school 
and  road  taxes  la  foreclosed,  and  the 
land,  or  other  property,  sold  for  such 
general  taxes,  and  the  eald  drainage  dis- 
trict is  not  made  a party  to  the  proceed- 
ings foreclosing  the  said  lien  for  such 
general  taxes,  the  said  board  of  super- 
visors shall  be  authorized  at  any  time 
within  one  year  after  said  sale  to  redeem 
such  lands,  by  paying  not  to  exoeed  the 
whole  amount  of  such  taxes,  together 
with  penalties  and  costs  accrued  thereon." 
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As  to  what  funds  may  be  used  for  making  such  pur- 
chases or  redemptions  Is  not  directly  disclosed* 

Section  10752  Revised  Statutes  Missouri  1929 # au- 
thorizes the  board  of  supervisors  of  any  drainage  district# 
organized  under  the  provisions  of  Article  I of  Chapter  64# 
to  levy  a uniform  tax  of  not  more  than  fifty  cents  per  acre 
upon  each  acre  of  land  in  the  district#  to  be  used  for  the 
purpose  of  paying  expenses  Incurred  or  to  be  incurred  in 
organising  said  district#  making  surveys  and  to  pay  other 
expenses  necessary  to  be  Incurred  before  the  board  shall  be 
empowered  to  pay  the  total  costs  of  works  and  improvements 
in  the  district. 

Section  10759  Revised  Statutes  Missouri  1929# 
authorizes  the  board  of  supervisors  of  drainage  districts 
organized  in  circuit  court  to  levy  a tax  on  the  lands#  rail- 
road and  other  property  In  a:  drainage  district  at  such  sum 
as  may  be  found  necessary  by  the  board  of  supervisors  to 
pay  the  costs  of  the  completion  of  the  proposed  works  anl 
improvements#  and  in  carrying  out  the  objects  of  the  distrlet 
plus  ten  per  cent  of  said  total  amount  for  emergences#  the 
tax  to  be  spread  over  each  tract  of  land  or  other  property 
in  the  district  in  proportion  to  the  benefits  assessed. 

Section  107d8  authorizes  the  board  of  supervisors 
of  such  drainage  districts  to  issue  bonds  in  an  amount  not 
to  exceed  ninety  per  cent  of  the  total  amount  of  the  taxes 
levied#  and  payable  out  of  the  money  derived  from  the  afore- 
said taxes.  A sufficient  amount  of  such  drainage  tax  when 
collected  shall  be  preserved  in  a separate  fund  for  the  pay- 
ment of  the  principal  of  and  Interest  on  such  bonds#  and  for 
no  other  purpose.  It  being  provided  in  the  latter  sec- 
tion that: 


"The  funds  derived  from  the  sale  of  said 
bonds  or  any  of  them  shall  be  used  for 
the  purpose  of  paying  the  cost  of  the  drain- 
age works  and  Improvements  and  such  costs# 
expenses#  fees  and  salaries  as  may  be  au- 
thorized by  law  and  used  for  no  other  pur- 
pose#* 


2. 


A solution  of  your  question#  of  course#  depends  on 
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a proper  cone truct Ion  of  Section  6 of  Article  X of  the  Con- 
stitution of  the  State  of  Missouri , which  section  reads i 

"The  property,  real  and  personal, 
of  the  State, counties  and  other 
municipal  corporations,  and  ceme- 
teries, shall  be  exempt  from  taxa- 
tion. Lots  in  incorporated  cities 
or  towns,  or  within  one  mile  of  the 
limits  of  any  such  city  or  town, to 
the  extent  of  one  acre,  and  lots  one 
mile  or  more  distant  from  suoh  cities 
or  towns,  to  the  extent  of  five  acres, 
with  the  buildings  thereon,  may  be 
exempted  from  taxation,  when  the  same 
are  used  exclusively  for  religious 
worship,  for  schools,  or  for  purposes 
purely  charitable;  also,  such  property, 
real  or  personal,  as  may  be  used  ex- 
clusively for  agricultural  or  horticul- 
tural societies}  Provided,  That  such 
exemptions  shall  be  only  by  general  law." 


Section  10745  Revised  Statutes  1929,  as  amended  by 
Laws  1933,  page  217,  provides  that  drainage  districts  may  be 
formed 

"a  * * for  the  purpose  of  having  such 
lands  and  other  property  reclaimed  and 
protected  from  the  effects  of  water,for 
sanitary  or  agricultural  purposes,  or 
when  the  same  may  be  conducive  to'  pub- 
lic health,  convenience  or  welfare,  or 
of  publle  utility  or  benefit,  by  drain- 
age or  otherwise,*  * *" 


The  latter  section  refers  to  the  organisation  of 
drainage  districts  by  circuit  courts.  Substantially  the 
same  language  Is  used  in  Section  10902  Revised  Statutes  1929 
In  reference  to  the  organization  of  levee  districts. 

Qj  virtue  of  the  provisions  of  Article  II,  Chapter 
64,  Revised  Statutes  1929,  county  courts  may  organize.  Incor- 
porate and  establish  drainage  districts. 
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"When  the  same  la  necessary  to  drain 
or  protect  any  lend  or  other  property," 


It  has  been  held  In  this  state  that  drainage 
districts  are  municipal  corporations  within  the  meaning 
of  the  constitutional  provision  above  set  out,  Sueh 
cases  will  be  referred  to  later.  Perhaps  as  clear  a 
definition  as  has  been  stated  by  the  Supreme  Court  of 
this  State  as  to  the  character  and  functions  of  a drain* 
age  dlstrlot,  Is  to  be  found  In  an  opinion  by  Craves, J., 
in  State  ex  rel,  Hausgen  v.  Allen  298  Bo,  448,  458,  shore 
It  was  said i 

"The  functions  exercised  by  drainage 
districts  being  purely  governmental 
In  character,  the  question  Is  whether 
or  not  they  are  liable  for  negllgenoe 
of  their  agents  In  the  prosecution  of 
the  reclamation  plan,  where  damages 
are  sought  by  one  whose  lands  are  with- 
in the  district.  These  districts  have 
no  private  or  proprletsury  functions  to 
perform,  and  In  this  their  powers  are 
not  as  broad  as  cities,  towns  and  vil- 
lages. Their  functions  are  govern- 
mental and  public.  The  very  foundation 
stone  of  their  structure  Is  public  ne- 
cessity, or  public  convenience,  or 
publlo  welfare,  (Seo.4378,  R.  S.  1919)," 


Be  may  have  a better  view  If  we  distinguish  clear- 
ly between  proprietary  rights  and  governmental  functions. 
Defining  governmental  functions  or  purposes.  In  the  City  of 
Fort  «orth  v.  Biggins  5 S.  «,  (2nd)  761,  763,  the  Court  of 
Appeals  of  Texas  said: 

"It  will  be  observed, to  bo  governmental 
the  purposes  of  the  act  mist  be  'essen- 
tially public , purposes  pertaining  to  the 
administration  of  general  laws  made  to 
enforce  the  general  policy  of  the  state'; 
while  the  powers  which  are  classed  as 
proprietary  are  such  as  ape  'not  of  this 
eharacter,  voluntarily  assumed,  powers 
Intended  for  the  private  advantage  and 
benefit  of  the  locality  and  Its  Inhabi- 
tants." 
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Making  the  distinction  between  the  two  terms 
and  speaking  of  the  management  of  Its  parks  by  a city*  In 
State  ex  rel.  Welsh  v.  Darling  88  A.  L.  R.  218*  227*  It 
Is  said*  speaking  of  such  control* 

"No  revenue  Is  received  therefroau 
In  the  management  and  control  of 
Its  parks*  municipalities  * under 
the  rule  prevailing  In  this  state* 
act  In  a purely  governmental  capa- 
city." 

And  further* 

"a  different  rule  prevails  in  many 
Jurisdictions*  at  least  share  the  muni- 
cipalities operate  their  parks  and 
other  similar  property  for  revenue* 
and  therefore  In  a proprietary  capa- 
city." 


The  Supreme  Court  of  this  State*  en  banc*  In 
Au slander  v.  City  of  St.Louls  56  S.  W.  (2d)  778*  780*  dis- 
cussing the  functions  of  a city  in  reference  to  Its  liabil- 
ity for  tort*  said: 

"Municipal  corporations  are  considered 
in  two  aspects.  One  where  their  func- 
tions relate  to  the  corporate  Interests 
only*  and  the  other  where  they  discharge 
certain  governmental  functions.  The 
authority  for  the  latter  la  character- 
ized as  'quasi  delegated  sovereignty  for 
the  preservation  of  the  public  peaoe  and 
safety  and  the  prevention  of  crime. ' 

In  performing  the  duties  relating  solely 
to  Its  corporate  character*  the  olty  Is 
liable  for  Injuries  caused  by  negligence 
of  its  agents;  In  performing  duties  rela- 
tive to  the  latter  or  governmental  chara- 
cter for  the  public  good*  It  Is  not  liable." 


And  further*  on  the  same  page  I 

"*  * * It  Is  generally  held  that  the  exer- 
cise of  the  police  powers  by  municipal 
corporations  is  a governmental  function* 
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acting  In  their  governmental  capacity. 

* * * The  police  regulations  of  a city 
are  not  made  and  enforced  In  the  Inter* 
est  of  the  city  In  lta  corporate  cap* 
aclty,  but  In  the  Interest  of  the  public." 


The  purchase  of  lands  by  a drainage  district  at 
a tax  sale  could  have  no  relation  to  drainage * public  health 
or  welfare * and  therefore  no  relation  to  the  governmental 
functions  of  the  district*  except  Insofar  as  It  Incident- 
ally might  provide  means  of  payment  of  works  and  Improve* 
ments  In  the  district.  We  know  as  a matter  of  common 
knowledge  that  bonds  are  commonly  Issued  upon  the  organi- 
sation of  all  drainage  districts  In  this  state*  and  the  same 
sold  for  the  purpose  of  paying  for  the  Improvements  constru  - 
cted  In  the  district  by  reason  of  Its  organisation*  so  that 
ordinarily  funds  would  be  on  hand  with  which  to  pay  for  the 
carrying  out  of  the  plan  for  reclamation.  In  the  last 
analysis  the  only  purpose  In  purchasing  the  lands  In  the  dis- 
trict at  a sale  to  pay  Its  taxes  would  be  for  the  use  and 
benefit  of  the  holders  of  the  bonds*  or  perhaps  other  land- 
owners  In  the  district  who  had  not  paid  out  the  amount  of 
their  assessed  benefits  by  way  of  taxes.  Hence*  we  think 
that  when  a drainage  district  acquires  land  at  a sale  for 
the  payment  of  Its  taxes *the  district  Is  aotlng  In  a prop- 
rietary capacity  rather  than  In  the  exercise  of  >roveramental 
functions*  and  according  to  the  decisions  hereinafter  refer- 
red to  It  Is  only  property  used  In  the  exercise  of  Its  go- 
vernmental functions  that  Is  exempt  from  taxation  under  the 
constitutional  provision  above  set  out. 

In  the  case  of  state  ex  rel.  Caldwell  v.  Little 
River  Drainage  District  801  Mo.  72*  the  court  had  under 
consideration  a suit  wherein  It  was  the  purpose  to  enforoe 
the  collection  of  state  and  county  taxes  attempted  to  be 
assessed  and  levied  on  office  furniture*  books*  engineer- 
ing Instruments  and  office  equipment*  owned  and  used  by 
the  drainage  district  exclusively  In  carrying  on  and  con- 
ducting Its  work  as  a drainage  district.  The  court  at 
page  77  of  the  opinion  stated i 

"The  only  question  presented  for  deter- 
mination here  Is  whether  such  property 
Is  exempt  from  taxation  under  Section  6 
of  Article  X of  the  Constitution  and  Its 
correlated  statute  Section  11335  , he  vised 
Statutes  1908." 
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Disposing  of  the  case  at  page  81  of  the  opinion 
the  court  saldi 

"Our  conclusion  la  that  the  defendant 
Is  a municipal  corporation  within  the 
meaning  of  that  term  as  used  In  the 
provision  of  tho  Constitution  dealing 
with  tax-exemptlon,8nd  that  Its  pro- 
perty, used  exclusively  In  the  die- 
charge  of  its"" prescribed  governmental 
functi on,  is  exempt  from  taxation." 


State  ex  rel.  Kinder  v.  Little  River  Cralnage  Dis- 
trict 291  Mo.  267,  Involved  an  attempt  to  collect  taxes 
levied  against  the  right-of-ways  and  holding  basins  of  the 
defendant  drainage  district.  Again,  Section  6 of  Article 
X of  the  Constitution  was  necessarily  Involved.  The 
point  was  made  that  the  property  sought  to  be  taxed  was  not 
all  used  for  public  purposes  and  that  at  least  a part  of  It 
was  subject  to  taxation.  The  oourt  at  page  281  of  the 
opinion  saldi 

"If  the  containing  basin  were  necessary 
to  store  the  surplus  water  In  flood  time, 
then  the  district  was  obliged  to  acquire 
such  land  as  would  be  overflowed  by  such 
surplus  water. 

The  evidence  shows  the  land  described  in 
the  petition,  except  that  used  In  the  right- 
of-way,  was  acquired  for  that  purpose | 
strictly  the  purpose  for  which  the  district 
was  formed  - to  protect  the  district  from 
the  effects  of  water,  and  the  health,  wel- 
fare and  prosperity  of  a large  community  - 
depended  upon  the  proper  maintenance  of 
the  facilities  thus  provided  for  taking 
care  of  the  water.  It  Is  in  evidence  that 
all  this  lend  Included  in  the  petition  was 
subject  to  overflow.  If  at  times  some 
of  the  land  Included  In  the  west  basin 
was  not  overflowed  and  could  be  cultivated 
that  would  not  affect  the  propriety  of 
acquiring  It  to  prevent  embarrassment  by 
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Its  belonging  to  other  persons.  It 
would  be  the  duty  of  the  district  to 
husband  Its  resources  In  that  way  and 
obtain  any  revenue  It  could  by  the  use 
of  such  land,  and  such  use  would  not 
subjeot  the  land  to  taxation. " 


Helther  of  the  above  opinions  make  reference  to 
the  other,  one  being  decided  In  Division  Humber  One,  the 
other  In  Division  lumber  Two.  It  la  clear  that  In  both 
oases  the  court  was  careful  to  confine  what  It  said  to 
property  used  exclusively  In  the  discharge  of  governmental 
functions;  doubtless  having  in  mind  that  some  such  a situa- 
tion as  Is  now  presented  ml  ht  arise  In  the  future. 

Commenting  on  previous  decisions  of  the  Supreme 
Court  of  this  State  In  defining  drainage  districts  as  muni- 
cipal corporations.  In  State  ex  rel.  Hausgen  v.  Allen, supra, 
page  458,  It  Is  said: 

"It  Is  true  that  In  the  other  oases 
there  are  statements  likening  drainage 
districts  to,  or  calling  them,  munici- 
pal corporations.  The  questions  pres- 
sed In  those  cases  did  not  call  for  a 
close  comparison  of  strict  municipal 
corporations  with  drainage  districts. 

But  be  that  as  It  may,  these  later  eases 
of  Caldwell  and  Kinder  were  the  ones 
controlling  upon  the  Court  of  Appeals, 
beeause  the  latest  expressions  of  this 
court,  and  from  both  divisions  thereof. 

To  the  cases  last  mentioned  may  be  added 
In  re  Birmingham  Drainage  District,  274 
Mo.  1.  c.  151  et  seq.” 


In  Wilson  v.  Drainage  find  Levee  District  237  Mo. 
39,  the  court  was  considering  the  question  of  whether  or  not 
a drainage  dlstrlot  was  a political  subdivision  of  the  State, 
so  that  an  appeal  by  It  would  lie  to  the  Supreme  Court  of 
this  State.  On  that  point  at  page  48  of  the  opinion  the 
court  said! 


k 
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"We  are  of  the  opinion  that  the  words , 
'other  political  subdivisions  of  the 
State,'  as  used  In  section  12,  article 
6,  following  as  they  do,  the  word  'oounty,' 
mean  such  political  subdivisions  as  may  be 
created  having  powers  similar  to  those  of 
a county,  and  do  not  refer  to  townships, 
school  districts,  levee  districts,  drain- 
age districts,  and  such  like  minor  poli- 
tical subdivisions  of  the  State*  We 
are  thereof  of  the  opinion  that  the  defen- 
dant Is  not  a political  subdivision  of 
the  State  in  a Jurisdictional  sense  and 
within  the  meaning  of  section  12,  article 
6 of  the  Constitution." 


The  opinion  last  quoted  from  does  not  serve  any 
particular  purpose  so  far  as  the  question  at  hand  Is  con- 
cerned, except  that  It  does  recognise  a distinction  between 
a oounty  as  a political  municipality  and  a drainage  district 
as  such. 


The  only  purpose  In  a drainage  district  buying 
land  within  its  boundaries  and  taking  title  thereto  or  re- 
deeming same  from  a sale  for  general  taxes,  would  be  that 
the  cost  of  the  organisation  and  the  cost  of  carrying  out 
the  plan  of  reclamation  might  be  paid,  or  that  such  land 
might  thereafter  be  sold  and  the  proceeds  thereof  applied 
as  a payment  on  the  bonded  Indebtedness  of  the  district* 

If  the  costs  of  carrying  out  the  plan  for  reclamation  or 
the  bond  Issue  was  paid  by  o.her  means,  then,  unless  used 
for  maintenance  purposes  such  land  would  be  sold  and  the 
proceeds  thereof  divided  ratably  between  the  land-owners 
In  the  district  so  that,  at  least  to  a degree,  the  dis- 
trict would  hold  such  purchased  land  In  trust  for  the 
creditors  of  or  land-owners  in  the  district*  On  this 
point  we  call  attention  to  the  case  of  St.Louls  v.  Wen- 
neker  145  Mo.  230,  which  case  Involved  an  attempt  to  assess 
property  held  by  the  city  as  trustee  under  the  will  of 
Bryan  Aillanphy.  It  was  contended  that  the  property 
so  held  was  exempt  from  taxation  under  the  constitutional 
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provision  above  quoted.  The  court  at  page  238  of  tha 
opinion  saidt 


"We  think  that  the  property  of  a 
county  or  city  exempted  from  taxa- 
tion by  the  constitutional  provis- 
ions hereinbefore  quoted , la  that 
of  which  such  county  or  city  Is  tha 
beneficial  owner , which  Is  held  by 
It  'for  Its  own  use'  and  not  merely 
in  trust.  It  does  not  Include  that 
In  which  the  only  Interest  of  tha 
municipality  Is  as  trustee.  A/a 
therefore  hold  that  this  real  estate 
Is  not  exempt  from  taxation." 


As  to  funds  unexpended  by  a drainage  district 
upon  the  completion  of  the  improvements  under  Its  plan 
for  reclamation.  In  19  C.  J.  761,  It  Is  stated} 

"Unexpended  funds  of  a drainage 
district  are  trust  funds  and.  In 
the  absence  of  some  statutory  pro- 
vision therefor,  equity  has  juris- 
diction to  distribute  them  among 
the  landowners  of  the  district, 
but  the  landowners  are  not  entl tied 
to  the  return  of  such  funds  If  there 
is  a future  use  for  them.  Where 
a portion  of  the  benefits  found  to 
have  resulted  from  the  construction 
of  a ditch  was  never  assessed  or 
called  for,  the  amount  so  uncollec- 
ted cannot  be  collected  and  applied 
to  new  work." 


He  can  well  conceive  a situation.  If  the  lands 
so  purchased  by  drainage  districts  are  exempt  from  general 
taxes,  whew  a drainage  district  would  acquire  a large 
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acreage  of  land , land  values  soar  In  price  so  that  the  bonded 
Indebtedness  of  the  district  might  be  discharged  and  large 
tracts  of  valuable  lands  be  held  by  the  district  to  be  sold 
and  the  proceeds  thereof  distributed  to  the  landowners  In  the 
district,  while  such  lands  during  the  tine  they  were  held  by 
the  district  were  free  from  assessment  for  general  taxes  and 
while  counties  suffered  on  account  of  lack  of  revenue  and  per* 
haps  schools  caused  to  be  closed  for  the  same  reason.  We 
do  not  believe  that  the  opportunity  for  such  a situation  aris- 
ing  was  Intended  to  be  provided  by  the  frasmrs  of  the  Constitu- 
tion. 


C0MCLDSI01 


Because  of  the  Importance  of  the  question  Involved, 
we  have  re-examined  the  law  thereon  and  have  reached  the  con- 
clusion that  the  opinion  of  this  department  dated  December  29, 
1933  was  wrong. 

We  are  of  the  opinion  that  lends  purchased  by  a 
drainage  district  at  a tax  sale  or  lands  redeemed  on  a sale 
for  general  taxes  by  a distrlot,  are  not  exempt  from  taxation 
under  the  provisions  of  Section  6 of  Article  X of  the  Consti- 
tution of  the  State  of  Missouri. 


Yours  very  truly. 


GILBERT  IAMB 

Assistant  Attorney  General, 


APPROVED? 


Attorney  Qeneral. 
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SCHOOLS i Transportation  Fund  reoeived  from  State  should  be  placed 
in  Incidental  Fund. 

Warrants  In  payment  of  transportation  should  be  Issued  and 
paid  from  the  Incidental  Fund; 


i' 
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February  21,  1934. 


Fi  LED 


Hon.  Homer  Rinehart, 
Proseouting  Attorney, 
lest  Plains,  Missouri 


Dear  Sir: 


This  department  acknowledges  reeel pt  of  your  letter  of 
some  time  age  regarding  a controversy  which  has  arisen  In  your 
eoomtj  as  to  the  proper  distribution  of  school  funds  re eel red 
from  the  State.  Your  letter  In  full  reads  as  follows 

"In  this  county  there  are  several  Individuals 
and  aehool  boards  In  con trove ray  over  the  proper 
dlsperaneat  of  school  funds  received  by  the 
state. 

The  statutes  provide  for  the  creation  of  three  funds, 
namely:  Building  Fund,  Teachers  Fund  and  Incidental 
Fund,  but  the  Consolidated  districts  received  from 
the  state  different  funds  marked  Transportation, 

Tuition,  Teachers  and  Text  Books. 

Section  14  of  the  Session  Acts  of  1931,  page  343,  pro- 
vides: *In  no  case  shall  more  than  >5 jl  ef  the  minimum 
guarantee  on  account  of  teaching  units  be  used  for 
incidental  purposes.9  Under  these  facts  we  would  very 
much  appreciate  a letter  from  you  fully  explaining 
where  these  funds,  as  received  from  the  state  should  go. 

Should  the  fund  marked  Transportation  received  from  the 
State  go  Into  the  Incidental  Fund,  or  should  there  be 
a separate  fund  created  by  the  dletrieta  as  Transporta- 
tion Fund? 

On  what  fund  should  the  warrants  Issued  for  Transpor- 
tation be  drawn? 

Has  a school  the  right  to  use  not  to  exceed  twenty-five 
per  cent  of  the  funds  received  from  the  State  for 
incidental  purposes? 

A letter  from  your  office  in  this  regard  answering  theme 
questions  will  cause  a great  number  of  Individuals  and  school 
districts  In  this  county  to  avoid  long  and  expensive  law 

• a . me 


Hr.  Hoaer  Rinehart 
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I. 


Seat Ion  9312,  R.S.  Ho.  1929  provides  tha  alaaal float Ion 
of  tha  various  funds  rosalTsd  by  ths  tram surer , tha  pertinent 
part  of  which  is  as  follows i 


Tha  treasurer  shall  open  an  aeeount 
for  aaah  fund  specified  in  this  section, 
and  all  moneys  resolved  from  tha  state, 
county  and  township  funds,  and  all 
noneys  derived  from  the  taxation  for 
teachers v wages,  and  all  tuition  fees, 
shall  be  placed  to  the  credit  of  the 
Heaehers  fund*;  the  noney  derived  fToa 
taxation  for  Incidental  expenses  shall 
be  credited  to  the  * Incidental  fund* ; 
all  money  derived  from  taxation  for 
building  purposes,  from  the  sale  of 
school  site,  eeheolhouse  or  school  fur- 
niture, free  insurance,  fron  sale  of  bonds, 
Tron  sinking  fund  and  interest,  Anil  be 
placed  to  the  credit  of  the  'building  fund9; 
and  all  noneys  not  herein  specified  that 
now  belong  to  any  school  district,  or 
that  nay  hereafter  be  received  by  such 
school  district,  shall  be  placed  to  the 
credit  of  the  9tea chore9  fund9;  of  such 
school  district,  lo  treasurer  shall  honor 

a warrant  unless  it  be  in  the  proper  font 
upon  the  appropriate  fund;  and  each  and 
every  warrant  shall  be  paid  fron  its  appro- 
priate fund,  and  no  partial  payment  shall 
be  nsoe  upon  any  school  warrant,  nor  shall 

any  Interest  be  paid  upon  any  such  warrant. 
***** 

Section  919#  provides  in  part  as  follows j 


"****And  when  ratified  by  a two-thirds  vote 
of  ths  qualified  voters  of  sweh  district, 
voting  at  a special  election  such  arrangement e 
nay  be  made  final  and  the  board  shall  be 
authorised  to  nuke  such  arrangements  fron 
year  to  year  thereafter  without  calling  e 
special  election  to  ratify  such  arrangements 
until  petitioned  by  ten  qualified  voters 
requesting  that  a special  election  be  held 
therefor.  And  the  board  shall  be  authorised 
to  issue  warrants  upon  the  teachers  fund  for 
the  payment  of  tuition  and  upon  the  incidental 
fund  for  the  payment  of  ths  cost  of  transport- 
lag  pupils;  provided,  that  at  such  special 
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election  the  proposition  of  the  payment 
of  tuition  and  the  proposition  of  the 
payment  of  transportation  shall  be  to ted 
upon  separately.  **♦*« 

Section  9197,  R.S.  Mo.  1929,  omitting  parts  not  pertinent 
to  the  Question  under  discussion,  is  as  folloes: 

"The  board  of  directors  or  board  of  edu- 
cation shall  have  authority  and  are 
empowered  to  make  all  needful  rules  and 
regulations  for  the  free  transportation 
of  pupils  herein  prowlded  for,  and  are 
authorized  to  and  shall  require  from 
every  person,  employed  for  that  purpose, 
a reasonable  bond  for  the  faithful  dis- 
charge of  hi a duties,  as  prescribed  by 
the  board.  Said  board  of  director*  or 
board  of  education  shall  pay  by  warrant 
the  expenses  of  aueh  transportation  out 
of  the  incidental  fund  of  the  district 

In  view  of  the  above  sections,  we  are  of  the  opinion  that 
the  funds  marked  "Transportation"  should  be  plaeed  to  the  credit 
of  the  Incidental  Fund  and  no  separate  fund  should  be  created  by 
the  district. 


II. 

9 AR RAFTS  IN  PAYMENT  OF  TRANSPORT ATI  OK 

SiTSTO)  B':  i >.;t mb  a Nd  ?At d fro;-  the 
IWciDifrrrAi  ftjgfo. 

Sec.  16,  Laws  of  Missouri  1933,  page  393  deals  with  the 
question  of  tuition  and  transportation,  and  having  held  above  that 
transportation  money  should  be  plaeed  in  the  Incidental  Fond,  we 
likewise  hold  that  the  warrants  issued  for  transportation  should 
be  drawn  on  the  Incidental  Fund. 


m. 

FUNDS  RECEIVED  FROM  THE  STATE  CANNOT 
35  U~:D~  T-CtP  ^?AL  rttRpesgS 

We  have  heretofore,  to-wl t , October  31,  1933,  rendered  an 
opinion  to  the  Honorable  Edward  Cuslck,  Prosecuting  Attorney, 
Waynesvllle,  Missouri,  wherein  it  was  held  that  no  part  of  the  funds 
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receiwed  from  the  State  eould  be  used  for  incidental  purposes. 
We  are  attaching  hereto  a copy  of  this  opinion  and  respectfully 
submit  same  in  answer  to  the  last  question  of  your  inquiry. 


Respectfully  submitted, 


OLLIVER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED : 


wwofmfHi«r 

Attorney  General 


0T7N:AH 


«*•* 


•1 
thta 


vittu  m« 


4 wild,  to  atoll  flla  as 
la  tto  alaaaU  aourt  af  «to 
attoU.  aattlac  forth  a iasarlpti 


July 


«U1  to  f 


1*3  a.  a.  at 


Mr,  Leslie  D.  Rise 


*****  3.  1934* 


This  statute  aid  the  NkM<iant  sections  of  chapter  3 deal 
with  the  procedure  ky  which  the  lUU  wigii  land  subject  to  MtkNt. 
am  we  ndmtud  your  latter,  the  question  about  which  you  ura  Mat 
concerned  la  tosa  you  ana  bring  proceedings  under  the  atatutaa  to  aaaura 
land  far  tbe  atuta,  and  as paal ally  If  It  la  naaaaaary  to  suit  fire  years. 


Z. 


iMMiaaua  am 


1,  8.  He.  1923,  Seat  lorn  UtO  provides  that  a as  situation  fir- 
ing rise  to  an  eeeheat  la  "If  any  person  die  Intestate,  aalsadaf  any 
real  or  personal  property,  1 ear lag  no  be Ire  or  repreaaatat Ires  aapabla 
of  Inherit In g tbe  sane",  and  this  la  tbe  tyya  of  eeeheat  about  ubleh  you 
bare  Inquired. 


Whan  tbe  parson  who  formerly  held  this  land  died,  as  rating 
there  to  be  no  heirs, there  aauld  net  be  a period  in  iilak  tbe  title  ana  in 
no  ana.  The  title  eould  net  peas  to  the  axeeuter  or  administrator  under 
the  feats  presented  by  yea,  baanuaa  an  ersodter  or  adndnlstrwtor  baa  no 
right  to  the  real  estate  of  bis  dosodant  uni  ass  It  la  aaeeesary  to  pay 
debts  or  uni  see  tbe  eeurt  has  ordered  bin  to  taka  eoatrol  of  It.  Thus 
In  the  anas  of  HeQultty  to.  Vllblta,  218  Me.  58b,  117  8.  V.  730,  (1909) 
the  Court  aaldi 


"idainlstrntars,  the  personal  representatives  of  the 
daaaaaad,  bare  as  Interest  In  tbe  lands.  They  take  no 
title  to  tbe  laada.  Under  an  order  of  tbe  prebate  court, 
Revised  Statutes  1899,  section  130,  they  sen  under  aorta  in 
conditions  rent  tbe  lands,  end  by  section  131,  Revised 
Statutes  1899*  by  order  of  court  repairs  to  fences  and 
buildings  nay  be  nada  by  tbe  ordinary  administrator.  By 
Section  14k,  Revised  Statutes  1899,  such  administrator  may 
on  order  of  tbe  probate  eeurt  sell  laada  to  pay  debt a. 

These  sections  sever  all  tbe  rights  an  administrator  has  in 
tbe  real  estate,  and  nans  of  them  rise  to  the  dlplty  of 
title  In  real  estate.  They  are  all  mere  rights  eemtlagaat 
upon  tbe  order  ef  tbe  prebate  eeurt."  (Sl8  he.  591)  See 
also  Chanters  vs.  Wright,  40  Ho.  481  (18*7) 

Since  tbe  decedent  has  lest  the  eapeslty  to  held  tbe  land  by 
bis  death  and  elnee  bis  personal  representative  baa  no  title  to  or  control 


3.  1334* 


Mr.  Lsslia  D.  11m 


-> 


mr  1%,  ud  thore  k«lu  by  hypothsslo  ns  hairs,  Um  tltla  to  tha  lul 
■ut  lMtotty  at  the  doath  of  tba  dassdsnt  mt  la  tha  atata  without 
tha  aaaaaalty  af  aay  aat  balsa  **•  ao  ta  mat  it,  baaaiaa  tha  thaory 
af  land  tsanro  awn  aa  gap  of  aalmla  aa  aaa  polatad  aat  by  tha  aowrt 
la  lumr  to.  Daaa,  <4  Ms.  lb  (189b),  whars  tha  aeart  aald  la  kallbi 
that  laa4  bald  by  aa  allaa  paaaad  laataatly  aa  his  daath  ta  tha  atata 
by  aay  af  aashaatx 

"At  his  daath,  ha  bslag  a favalpar,  hla  1st  would  la- 
ataatly and  of  aaaaaalty,  (a a tha  frsahald  aaa  aat  ba  kapt 
la  aboyaaas , )wlthsat  aay  laqpaat  af  afflaa,  aaa boat  and 
▼aat  la  tha  atata,  baaaaaa  ha  la  lassngatsat  ta  traaaalt 
by  hamdltary  daaaaat.  (t  Kmt's  Oon.  54)  Ohaaaallar  Kant 
says:  ,fhou«h  aa  allaa  aay  purahaas  land,  or  taka  It  by 
darlaa,  yat  ha  la  axpaaad  ta  tha  d sugar  af  balag  dlraatad 
af  tha  fas,  aad  of  harlag  hla  lands  fsrfaltsd  ta  tha  atata, 
upon  at  laqusst  af  afflaa  fo«ad|  aad  If  ha  daaa,  bafova  aty 
aaah  praoasdfag  ba  had,  wa  haws  aaaa  that  tha  Uhsrl  toads 
aaa  aat  daaaaad,  bat  ssshaats  of  aaasaa.'  (1  Kant 'a  Oak  hi)." 

This  aoaalualaa  la  baas  sat  by  tha  laagaaga  af  K.  !•  Ha«  1929,  aaa.  b*5 
ahara  quotsd,  (whlah,  lasldantly,  was  aaastad  la  18*5  aad  la  fbaad  U tha 
isrlaad  staturtaa  af  l8t)  at  paga  39b),  1 a aatharlalag  tha  praaaadlaga  andar 
aaah  atatuta  whsa  land  "has  aaahaatad",  thus  a hawing  that  tha  laglalgtaro 
aoatoMplatad  that  tha  land  would  alraady  bars  aaahaatad  aad  tltla  mat ad 
la  tha  atata  whaa  tha  praaaadlaga  andar  bastion  Id)  and  tha  following 
atata tas  wars  last lta tad. 


XX. 


At  aanoi  law  whara  a par  aaa  aalsad  af  rsal  aotats  dlad  without 
laarlag  aay  hairs  tha  right  of  tha  atata  ta  aaah  did  not  dspaad  span  aay 
nation  or  proaaadlags  ta  asours  aontral  tharaaf,  bat  was  asthmatic.  Tha 
rula  la  atatad  la  laaraar,  haarlaaa  Law  of  Ahalalatratlon,  3rd  id.  baa.  131, 
at  paga  4*1  » follows  : 

♦"whansrar  tha  awaar  dlaa  lataatatag  without  laarlag  aay 
laharltabla  blaad,  or  If  tha  ralatloaa  Aan  ha  laama  ars 
all  ana,  thara  la  a fallura  af  ssmatamt  halro,  aad  tha  lands 
mat  lanadiatoly  la  tha  btata  by  aparatlon  af  lav.  la  laquast 
af  afflaa  la  rsqulalts  la  aaah  saaao."' 


Mr.  Lsslis  D.  Rl 


a u0i«t  3,  1934. 


"4  Met,  *4241  Furxur  t.  Dau,  24  Mo.  lb|  People 
Oouklin,  2 Hill  { 21.  Y.),  fe7,  741  PM.  Mm.  L.  5*17. 


Momar , ths  Missouri  itatutss  hows  altered  the  ooMcuoa  loo 
rule  and  the  pwaaaadlng  and  joi*jM*t  under  aaak  statutes  Is  a— —ary 
far  the  state  to  eoeure  ful-  rights  ever  the  property,  tbs  title  to  shite 
see heated  apos  the  Sooth  of  the  pareea  last  seized. 


As  has  bee*  demonstrated  abora.  the  title  to  lent  hold  by 
«u  dyls*.  without  heirs  trests  la  the  state  at  the  lost  safe  of  his  death, 
aad  the  only  Interest  whf  (Hi  his  perecaal  representatives  might  assort 
would  ho  to  use  suoh  load  or  the  pros  sale  there  «f  lm  the  pay— nt  of  the 
debts  of  the  dooodont. 

The  dsoedsat  about  whose  lands  you  bora  inquired,  wm  a a sub* 
loft  so  debts  or  loft  sufficient  personal  property  to  pay  suoh  dobte  and 
is  say  mat  wo  ones—  that  siooo  tho  final  sottl—ant  has  hoeo  mods  the 
tlms  for  exhibiting  o*sh  debts  water  B.  s.  Ms*  l$t9.  Sow.  183.  hoe  olopoed. 
This  would  reason  from  eosaideratico  the  awoossity  of  osostrulng  that  part 
of  Bootle*  b*3  ahieh  provides  ■and  suoh  estate  tell  wot  have  bee*  sold 
noeording  to  law  withlm  fire  years  after  tha  death  of  the  person  lost 

is*  oould°no  t be  ^spevv  1 1—  lnV^oase  she  re^  there**—  no  further  possibility 
of  the  sole  of  this  realty  for  debts.  Tho  maanlag  of  ante  provision  is 
not  free  fro*  doubt,  hut  wo  shall  rosarro  0 ruling  a*  it  until  ante  tins 
as  s ssss  is  prosantod  in  white  swsh  ruling  is  nssosaary. 

IT. 


1.  Vhon  it  wus  stated  shows  test  ten  wars  so  pars  anal  debts 


Mr.  Leslie  D.  Rios 
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August  3,  1934. 


for  which  this  real  estate  might  be  sold  we  were  not  unmindful  of  the 
taxes  and  tax  bills  against  this  property  to  which  your  letter  refers. 

However,  such  tax  obligations  were  no  personal  obligations  of  the 
deoeased  but  were  only  rlgits  against  the  land  Itself. 

State  ex  ral  Hayes  re.  Snyder,  139  Mo.  549#  41  s*  W. 

216  (1097) l State  ex  rel  Beckwith  re.  Finn,  100  Mo.  4^9  > 

13  S.l.  712{  0»Day  ts.  UoDaniel,  l8l  Mo.  529,  80  S.  W. 

895  (1904)1  leenan  re.  Olty  of  St.  Louis  12b  Mo.  89 
(1894)1  Stewart  et  al  ts.  Alllaon,  150  Mo.  343.  51  s* 

712  (1899). 

B.  R.  S.  Mo.  1929»  Sec.  182  - III.  contains  the  following 
prorleo: 

"Provided,  that  no  executor  or  administrator  shall  pay 
any  taxes  on  the  real  estate  of  the  deoeased  that  are 
not  a charge  against  the  same  at  the  death  of  the  de- 
ceased, exoept  where  he  Is  in  possession  of  the  realty 
under  an  order  of  the  oourt." 

By  inference  it  would  seem  th  t if  there  were  sufflolent  personal  property 
in  the  estate  after  the  payment  of  all  debts  provable  against  the  estate, 
the  administrator  or  exsouter  could  pay  taxes  whiah  were  a charge  on  the 
re§l  estate  at  the  time  of  the  death  of  the  deoeased.  As  to  taxes  not 
a charge  on  the  real  estate  at  the  time  of  the  death  of  the  deoedent,  it 
would  seem  that  such  taxes  could  not  be  properly  assessed,  for  the  liability 
of  the  property  Itself  to  taxation  would  oease  upon  the  death  of  the  deoed- 
ent, beoause  at  that  time  the  title  vested  In  the  state  and  the  constitution 
of  Missouri,  Artiole  X,  Seotlon  b provides  that: 

"the  property,  real  and  personal,  of  the  State,  * * * shall 
be  exempt  from  taxation." 

Consequently  the  only  taxes  whloh  could  be  a charge  on  this  land  and  to 
whloh  a sale  would  be  subject  would  be  taxes  whloh  were  a charge  at  the 
time  of  the  death  of  the  deoedent. 


Mr.  Leslie  D.  Hie* 


Au«a*  3,  1934. 


Q hCIUalQM. 

In  conclusion,  It  la  our  eplAlonthat  where  a per a on  dlea 
seined  of  lead  Lb  thla  atate  and  leering  no  helra  that  title  to  suoh 
landa  Teat  a In  the  state  instantly  on  the  death  of  the  deoedeat  and  that 
proesedlago  wader  a.  8.  Mo*  19*9»  Seat Lon  bt)(  ea  hehalf  of  the  state  to 
take  share*  of  aaoh  land  own  he  instituted  1 mediately  upon  the  establish- 
ment of  the  fast  that  there  are  no  debts  to  whleh  ewah  load  would  ho  subjeet 
or  that  the  tine  for  exhibiting  proof  of  swah  debts  has  elapoed,  and  It  is 
our  further  opinion  that  the  only  taxon  to  whidh  ouah  land  would  be  subjaot 
would  be  taxes  whleh  were  a charge  against  such  land  at  iho  Mae  of  the 
death  of  the  deoedeat. 


Tours  wary  truly, 

EDWARD  H.  MILLER 
ASSISTANT  ATTORNEY  GENERAL 


Li’  ROWED  I 


Ai-.owsr  oatsiUL 
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OW IGERS :-Under  Section4  of  Article  XIV  of  the  Constitution  of 

Missouri,  a person  cannot  hold  office  under  the  United 
States  and  under  the  State  of  Missouri,  and  the  accept- 
ance of  an  office  under  the  United  States  would  vacate 
the  office  of  Probate  Judge. 


Mr.  Net  B.  Rieger, 
Prosecuting  Attorney, 
Xirksville,  Missouri. 

Dear  Sir: 


September  13, 


1934 


We  are  acknowledging  receipt  of  your  letter 
in  which  you  inquire  as  follows: 


"I  would  appreciate  an  official  ooinion 
of  your  office  as  to  whether  or  not  a 
person  nolding  the  office  of  Judge  of 
the  Probate  Court  in  Missouri  is  privi- 
leged to  and  can  legally  be  appointed 
Conciliation  Commissioner,  under  and  as 
provided  in  the  new  amendment  to  the 
Federal  Bankruptcy  Act.  As  I under- 
stand it,  a Conciliation  Com  iesioner 
is  to  be  appointed  in  each  county  to, 
in  a measure,  represent  a bankrupt's 
estate  and  the  bankrupt’s  creditors 
and  is  to  receive  a fee  for  his  services. 


"The  oue8tion  is,  is  this  such  a dual 
holding  of  offices  as  might  vacate  his 
office  as  Probate  Judge." 

Section  4 of  Article  XIV  of  the  Constitution 
of  Missouri  provides  as  follows: 

"Wo  person  holding  an  office  of  profit 
under  the  United  States  shall,  during 
his  continuance  in  such  office,  hold 
any  office  of  profit  under  this  State." 

It  is  obvious  from  what  is  stated  in  your 
letter  that  the  person  appointed  Conciliation  Commissioner 
under  the  Federal  Bankruptcy  Act  is  holding  an  office  of 
the  United  States.  He  receives  fees  for  his  services,  which 
makes  it  an  office  for  profit.  By  aooepting  that  appoint- 
ment of  Conciliation  Com  issioner  the  person,  therefore, 
becomes  an  office-holder  for  profit  under  the  united  States. 
The  general  rule  is  that  where  a person  holding  a public 
office  accepts  another  public  office  the  acceptance  of  the 
second  office  will  be  treated  as  an  automatic  resignation 
of  the  first.  The  rule  is  laid  down  in  State  ex  rel.  vs. 
Bus,  135  Mo.  325,  330  where  it  is  said: 
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"The  rule  at  com  ion  law  is  well  settled 
that  one  who,  while  occupying  a public 
office,  accepts  another  which  is  incom- 
patible with  it,  the  firet  will,  ipso 
facto,  terminate  without  judicial  proceed- 
ing or  any  other  act  of  the  incumbent.  The 
acceptance  of  the  second  office  operates 
as  a resignation  of  the  first." 

"Where  the  holding  of  two  offices  by  the 
same  person,  at  the  same  time,  is  forbidden 
by  the  constitution  or  a statute,  the  effect 
is  the  same  as  in  case  of  holding  incompat- 
ible offices  at  common  law.  In  such  case, 
the  illegality  of  holding  the  two  offices 
is  declared  by  positive  law,  and  incompat- 
ibility in  fact  is  not  essential.  In 
each  case  the  holding  of  two  offices  is 
illegal;  it  is  made  so  in  one  case  by  the 
policy  of  the  law,  and  in  the  other  by 
absolute  law.  In  either  case  the  law  pre- 
sumes the  officer  did  not  intend  to  com- 
mit the  unlawful  act  of  holding  both 
offices,  and  a surrender  of  the  first  is 
implied. " 

In  view  of  the  foregoing  constitutional  provi- 
sion and  the  above  case,  we  are  of  the  opinion  that  if  a 
Probate  Judge  is  appointed  Conciliation  Commissioner  under 
the  Bankruptcy  Act  he  is  holding  an  office  for  profit  under 
the  United  States;  that  by  the  acceptance  of  the  second 
office  he  automatically  resigns  from  the  first.  Such  being 
true,  the  acceptance  of  the  appointment  of  Conciliation 
Commissioner  would  vacate  his  office  as  Probate  Judge. 


Very  truly  yours, 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


A PROVED: 


(Acting) 

Attorney  General. 


FWHti'S 


LIQUOR  CONTROL  ACT: 


Answering  six  questions  relating  to  various 
pLlses  of  the  Act. 


ISaT oh  26,  1934. 


Hon.  James  S.  Rooney,  / 

Prosecuting  Attorney, 

Clay  County, 

Liberty,  Missouri. 


Dear  Sir: 


This  department  is  In  receipt  of  your  letter  of  Febru- 
ary 15,  1934  reouestlng  an  opinion  as  to  the  following  state 
of  facts: 


”1  would  be  pleased  to  hare  an  expression 
of  your  opinion  on  the  following  questions 
concerning  the  Liquor  Control  Act: 

1.  Does  the  last  sentence  in  Section 
Nine  apply  to  malt  liquors?  Some  of  our 
restaurants  here  claim  that  they  would  have 
considerable  trouble  in  obtaining  help  over 
21  years  of  age  if  this  is  applied  to  malt 
liquor. 

2.  May  one  who  sells  liquor  by  the  drink 
also  sell  intoxicating  liquor  in  the  orig- 
inal package? 

3.  Doe 8 a dealer  who  only  sells  malt 
liquor  up  to  have  to  have  goods,  wares, 
end  merchandise  in  his  place  of  business  to 
the  amount  of  $1500.00? 

4.  Under  Section  22  would  an  nance 
of  a city  of  the  Third  class  be  legal  which 
provided  that  only  drug  stores  could  sell  In 
the  original  paokage? 

5.  Under  Section  Nine  would  an  ordinance  be 
legal  changing  the  state  law  beginning  with 
line  five  of  said  section  to  read  'intoxicating 
liquor  shall  not  be  given,  sold,  or  otherwise 
supplied  to  any  person  under  the  age  of  21 
years;  excepting  upon  the  written  instruction 
and  direction  of  a physician? 
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6.  Under  Section  27  would  an  ordinance 
of  a olty  of  the  Third  class  be  legal  when 
changed  beginning  with  the  middle  of  line 
6 to  read,  'or  who  has  been  oonvieted,  within 
one  year  prior  to  making  application  for  a 
license,  of  a violation  of  the  provisions 
of  any  law  applicable  to  the  manufacture, 
or  sale  of  intoxicating  liquor,  or  who  employs 
or  has  employed,  in  hie  business  as  such 
dealer,  any  person  whose  license  has  been 
revoked  or  who  has  been  convicted  of  vio- 
lating the  provisions  of  any  such  law  within 
one  year  next  before  the  filing  of  suoh 

application?'"  _ 

X* 

Section  9 of  the  Liquor  Control  Act  of  the  State  of  Missouri 
provides  in  part  as  follows! 

"Ho  person  under  the  age  of  twenty- one 
years  shall  sell  or  assist  in  the  sale 
or  dispensing  of  intoxicating  liquor." 

Section  17  of  the  Liquor  Control  Act  provides: 

"The  term  'intoxicating  liquor*  as  usad 
In  this  act,  shall  mean  and  Include 
alcohol  for  beverage  purposes,  aleoholle, 
spirituous,  vinous,  fermented,  malt  or 
other  liquors,  or  combination  of  liquors, 
a part  of  which  is  spirituous,  vinous,  or 
fermented,  and  all  preparations  or  mix- 
tures for  beverage  purposes,  containing 
in  excess  of  three  and  two-tenths  (3.2) 
per  cent  of  alcohol  by  weight." 

In  view  of  this  definition  of  "intoxicating  liquor",  it  is 
the  opinion  of  this  department  that  Section  9 applies  to  malt 
llauors  having  an  aleoholle  content  not  in  exeeds  of  6%  by  weight. 


II. 

Under  the  Liquor  Control  Aot  of  Missouri,  intoxicating  liquor 
other  than  malt  liquor  having  an  alcoholic  content  not  in  excess  of 
5$  by  weight  may  not  be  sold  by  the  drink  for  consumption  except  in 
cities  having  a population  of  20,000  or  more  or  in  cities  where 
an  election  has  been  held  to  determine  whether  or  not  intoxicating  , 
linuor  may  be  sold  by  the  drink.  However,  in  cities  where  it  is 
permitted  to  sell  intoxicating  liquor  by  the  drink  for  consumption 
it  is  permissible  for  the  same  licensee  to  sell  intoxicating  liquor 
in  the  original  package. 

Seotlon  22  of  said  Aot  provides  as  follows: 
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"For  every  license  Issued  for  the 
sale  of  all  hinds  of  Intoxicating 
liquor,  as  herein  defined,  at  retail 
by  the  drink  for  consumption  on  the 
premises,  the  licensee  shall  pay  to 
the  Supervisor  of  Liquor  Control 
the  sum  of  three  hundred  dollars 
($300*00)  per  year,  which  shall 
include  the  sale  of  intoxicating 
liquor  in  the  original  package." 

Outside  the  limits  of  theme  cities  It  is,  of  course,  impossible 
to  sell  lntoxloatlng  liquor  other  than  malt  liquor  by  the  drink; 
however,  it  is  also  Impossible  for  a licensee  authorized  to  sell 
lntoxloatlng  liquor  In  the  original  package  to  obtain  a license  to 
sell  malt  liquor  having  an  alcoholic  content  not  in  excess  of  5# 
by  weight*  Sec*  22  of  the  Llouor  Control  Act  provides  in  part  as 
follows: 

"Provided,  that  a licensee  authorized 
to  sell  malt  liquor,  at  retail  by 
the  drink  for  consumption  on  the 
premises  where  sold,  shall  not  be 
permitted  to  obtain  a license  for  the 
sale  of  Intoxicating  liquors,  other 
than  malt  liquor,  in  the  original 
package,  except  in  cities  where  the 
sale  of  all  intoxicating  liquors  by 
the  drink  at  retail  for  consumption 
on  the  premises  where  sold,  Is  per- 
mitted by  law*" 


III. 

The  condition  provided  for  in  3ec.  22  of  the  Act  with  refer- 
ence to  the  $1500  stock  of  goods  is  applicable  only  to  dealers 
selling  intoxicating  liquor  in  the  original  package.  Sec*  22  of  the 
Act  provides  as  follows: 

"Provided,  however,  that  no  license 
shall  be  issued  for  the  sale  of  ln- 
toxloatlng liquor  in  the  original 
package,  not  to  be  consumed  upon  the 
premises  where  sold,  except  to  a 
person  engaged  In,  and  to  be  used  in 
connection  with  the  operation  of  one  or 
more  of  the  following  businesses: 

A drug  store,  a cigar  and  tobacoo 
store,  a grocery  store,  a general 
merchandise  store,  a confectionery  and/or 
delicatessen  store,  nor  to  any  such  per- 
son who  does  not  have  and  keep  In  his 
store  a stock  of  goods  having  a value 
according  to  Invoices  of  at  least  fifteen 
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hundred  (£1500.00)  dollars,  exclusive 
of  fixtures  and  intoxicating  liquors." 

There  is  no  such  condition  attached  to  the  sale  of  malt 
liquor,  and  it  is  the  opinion  of  this  department  that  it  is  not  nec- 
essary to  have  a stock  of  goods  of  |1500  in  order  to  sell  malt 
liquor  having  an  alcoholic  content  not  in  excess  of  5£  by  the  drink 
at  retail  for  consumption  on  the  premises  where  sold. 


IT. 

Sec.  22  of  the  Liquor  Control  Act  provides  that  malt  linuor 
may  be  sold  in  the  original  package  in  connection  with  the  operation 
of  one  or  more  of  the  following  businesses:  drug  store,  cigar  and 
tobacco  store,  a grocery  store,  a general  merchandise  store,  a con- 
fectionery and/or  delleatessen  store.  An  ordinance  providing  that 
only  drug  stores  could  sell  intoxicating  liquor  in  the  original 
package  would  be  inconsistent  with  the  provisions  of  this  Act  and 
would  be  beyond  the  authority  granted  to  municipalities  by  Sec.  25 
of  the  Act  and  would,  in  the  opinion  of  this  department,  be  invalid. 


T. 

See.  9 of  the  Liquor  Control  Act  provides  that  intoxicating 
llouor  shall  not  be  given,  sold,  or  otherwise  supplied  to  any  per- 
son under  the  age  of  21  years,  "but  this  shall  not  apply  to  the  sup- 
plying of  intoxicating  liquor  to  a person  under  said  age  for 
medicinal  purposes  only,  or  by  the  parent  or  guardian  of  such  person 
or  to  the  administering  of  said  intoxicating  liauor  to  said  person 
by  a physician".  An  ordinance  providing  that  "intoxicating  liquor 
shall  not  be  given,  sold  or  otherwise  supplied  to  any  person  under 
the  age  of  21  years,  except  upon  the  written  instruction  and  dir- 
ection of  a physician"  would,  in  our  opinion,  limit  the  exceptions 
provided  in  Sec.  9 of  the  Act,  for  the  reason  that  Sec.  9 not  only 
provides  that  lntoxieatlng  liquor  may  be  administered  to  a minor, 
by  a physician,  but  also  gives  this  right  to  the  parent  or  guardian 
or  for  medicinal  purposes  only.  An  ordinance  limiting  the 
exceptions  to  the  "written  Instruction  and  direction  of  a physician" 
would,  in  the  opinion  of  this  department,  be  invalid,  as  being 
inconsistent  with  the  provisions  of  the  Liauor  Control  Act  of  Missouri. 


VI. 

Sec.  25  of  the  Liquor  Control  Act  provides  that  cities 
may  charge  for  licenses,  fixing  the  amount  to  be  charged  and  pro- 
viding for  the  collection  thereof,  and  make  and  enforce  ordinances 
for  the  regulation  and  control  of  the  sale  of  all  intoxicating 
liquor  within  their  limits. 
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Sec.  27  of  the  Act  sets  out  the  qualifications  for 
licensees,  one  of  the  qualifications  being  "And  no  person  shall 
be  granted  a license  or  permit  hereunder,  chose  license  as  such 
dealer  has  been  revoked,  or  who  has  been  convicted,  since  the 
ratification  of  the  Twenty-first  Amendment  to  the  Constitution 
of  the  United  States,  of  a violation  of  the  provisions  of  any  law 
applicable  to  the  manufacture  or  sale  of  intoxicating  liquor,  or 
who  employs  or  has  employed  in  his  business  as  such  dealer,  any 
person  whose  license  has  been  revoked  or  who  has  been  convicted 
of  violating  the  provisions  of  any  such  law  since  the  date 
aforesaid. 

An  ordinance  that  would  attempt  to  limit  the  right  to  a 
license  by  imposing  a condition  other  than  found  in  Sec.  27  would, 
in  the  opinion  of  this  department,  be  inconsistent  with  the  pro- 
visions of  the  Liquor  Control  Aot  of  the  State  of  Missouri,  and 
invalid*  It  is  clear  that  if  the  words  "or  who  has  been  convicted 
within  one  year  prior  to  making  application  for  a license”,  as 
used  in  the  proposed  ordinance,  be  substituted  for  the  words  ”who 
has  been  convicted  slned  the  ratification  of  the  Twenty-first 
Amendment  to  the  Constitution  of  the  United  States”,  as  found  in 
the  Liquor  Control  Act  of  Missouri,  the  ordinance  would  be  a 
limitation  upon  the  rights  granted  under  the  Liquor  Control  Act 
of  Missouri  and  would,  therefore,  be  invalid. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 


APPRCT3D: 


*qOT  McKlTTRICK, 

Attorney  General 


I*  RELATING  TO  QUALIFICATION  OF  A CANDIDATE  FOR  OFFICE 
..  u FAILED  TO  COMPLY  -ITH  COhRUPT  PRACTICE  ACT. 

Ill  RELATING  TO  AUTHORITY  OF  DRUGGIST  TO  SELL  INTOXICATING 
LIQUOR  ON  PRE3ChIPTI0N  Oli  SUNDAY  On  ELECTION  DAY  UNDER 
INTOXICATING  LIQUOR  ACT. 

./'/0 

Bay  3rd,  1„<34 


lion*  Jane 8 o*  Rooney 
Prouccuting  Attorney 
Clay  County 
Liberty,  itiseourl 

Dear  Dirt 


FI  LED 

? 


to  acknowledge  receipt  of  you r letter  of  date 
April  14th,  1934  in  which  your  inquire  ana  state  as 
follows i 


"I  would  like  to  have  an  expression  of 
your  opinion  on  the  following  questions* 

1*  Twelve  years  ago  a citisen  here  -as 
a candidate  for  a county  office*  he  was 
defeated  at  that  tine  and  did  not  file 
any  statement  of  his  expenses  in  the 
campaign*  He  wishes  now  to  file  again 
for  the  same  office* 

Would  the  faet  that  he  failed  to  file 
his  state’.. ent  of  expense  twelve  years  ago 
disqualify  him  if  he  were  elected  now? 

2*  A druggist  here  has  a license  to  sell 
intoxicating  liquor  in  the  original  peeb- 
age*  Re  also  soils  straight  alcohol  marked 
"For  non* beverage  purposes* " 

Is  it  lawful  for  him  to  sell  this  alcohol 
on  Sunday  or  election  days? 

Thanking  you  in  advance  for  your  opinion 

in  the  matter,  1 am. " 


1* 


Failure  to  corap 


oiyly 

pinai 


n 'wmcurw 
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with  section  10482  R*S*  1929 

VTIZB’ 


raster* ; gn 

■Is  fi*t 


Cituriy 


section  10483  R*  S*  1929,  relating  to  the  corrupt 
Practice  Act  provides  as  follows i 
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"FAILURE  TO  COMPLY  uITH  PREL EL IKQ  SECTIOB- 
PENaLTY Any  person  failing  to  comply  with 
the  provisions  of  section  10488  of  this 
article  shall  be  liable  to  a fine  not  ex* 
seeding  one  thousand  dollars,  to  be  re- 
covered in  an  action  brought  in  the  name 
of  the  state  by  the  attorney-general,  or 
by  the  prosecuting  attorney  of  the  county 
of  the  candidate's  residence,  the  amount  of 
said  fine  to  be  fixed  within  the  above  limit 
by  the  jury,  and  to  be  paid  into  the  school 
fund  of  said  county*" 

Prom  tne  foregoing  provision  of  the  statute,  it 
appears  that  failure  to  comply  with  said  statute  is  strictly 
penal  in  its  nature,  and  no  penalty  not  clearly  described 
in  it  should  be  included*  Nothing  is  said  in  said  statute 
regarding  disqualifying  one  as  a candidate  who  previously 
had  failed  to  comply  with  sane,  when  he  or  she  was  a 
candidate  in  a previous  election* 

It  will  be  remembered  also  that  one  elected  to 
office  does  not  derive  title  to  his  office,  if  elected,  by 
virtue  of  a certificate  of  election,  but  from  his  election* 

Tn  State  Mx  Inf.  Hawkins  v*  Rouges,  8 S*t*  (2d) 

1*  c.  883-4,  Judge  Atwood  in  ruling  the  case  said  in  part 
aa  follows* 


"Our  attention  is  directed  only  to  that 
part  of  section  5031,  K*S*  1919,  which  pro- 
vides that,  within  30  days  after  election, 
such  statement  shall  be  filed  with  the 
officer  empowered  by  law  to  issue  the  certi- 
ficate of  election  and  a duplicate  with  the 
recorder  of  deeds)  to  section  5032,  whieh 
provides  for  tne  assessment  of  a fine  in 
event  of  failure  so  to  do$  and  to  section 
5033,  which  provides  that  no  person  shall 
enter  upon  the  duties  of  any  elective 
office  until  he  shall  have  filed  such 
statement  and  duplicate*  It  must  be  noted 
that  none  of  these  provisions  stats  that 
such  parson  shall  forfait  tills  to  his 
offies  by  reason  of  failure  to  comply  with 
this  statute*  This  provision  is  a par!  of 
what  is  generally  known  as  the  Corrupt 
Practice  Act*  It  is  strictly  penal  in  its 
nature,  and  should  be  strictly  construed* 
Nothing  should  be  regarded  as  Included  in 
it  which  ie  not  clearly  described  in  its 
very  words*  Even  if  we  regard  that  portion 


ion.  ba.es  h*  ) 


uey  3rd,  1804 


of  tue  eta  tuts  which  provides  ti*at  no 
of  floor  nutliorlicd  lv  lav  to  loouo  oerti- 
float#  of  election  shall  loouo  the  sane 
until  ouoh  state: iont  eltall  have  boon  eo 
node  | verified,  and  filed,  to  which  re* 
lator  bae  not  directed  our  attention,  we 
aunt  reaoniber  that  this  1#  a proceeding 
to  try  title  to  an  of flee,  and  respondent 
derive#  title  to  hlo  off loo  by  hie  election 
and  not  by  hie  oertlfleate  of  election*1 

a loo  In  3tate  &x  Inf  crow  ve«  -land,  144  no* 

1*  e*  556,  dodge  aarshall  In  rulii^  the  oaae  said  in  part 
aa  follow at 


"This  act  la  penal  In  lta  every  nature 
and  flora*  it  provide#  for  punlofriont  ae 
for  felenlee  and  ae  for  alert  we  snore,  and 
also  for  forfeiture  of  of flee  even  after 
the  Inounbent  hoe  received  a Majority  of 
the  vote#  east  at  the  election  and  been 
inductee,  into  off  lee*  r he  aet  should  there* 
fore  be  strictly  construed,  end  nothing 
should  be  regarded  ae  included  in  It  which 
le  not  clearly  and  intelligently  described 
In  lta  vary  words* * 

Fron  the  above  statute  and  opinions  of  our 
Dupraoe  court,  it  appears  that  ona  who  falls  to  comply 
with  said  statute  at  the  meet  would  be  guilty  of  a 
^iedeoeaner  and  subject  to  e fine  net  to  caasOd  the 
sue  of  one  Thousand  Dollars,  and  nothin?  oore* 

eo  thoroforo  held  that  one  who  was  a candi- 
date la  an  el  action  previously  hold,  who  failed  to  oonply 
with  said  statute  would  not  on  that  aeoount  be  disqualified 
no  e candidate  in  another  election* 


II* 


action  4 laws  (Lx tw  neeelon)  1830,  page  78, 
reads  ae  follows i 


"W*K»IS5TS  HAT  38LL  AKD  PuTSICXAHS  FEhSOMlB 

LI : ; '•''•L*— A^y  druggist  n*y  have  In  hie  poos* 
e colon  intoxicating  liquor  purchased  by  bin 
fron  a licensed  yonder  under  a lice  ae  pur* 
auant  to  this  act,  or  into  xlea  tlx*:  liquor 
lawfully  acquired  at  tha  place  of  acquisition 


iloru  tia.  ee  h*  hooney 
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and  legally  transported  into  ibis  elate, 
end  lawfully  inspected,  gauged  and  labels 
led  as  provided  for  in  t is  act*  sueh 

ix.toxlcatiijg  liquor  to  be  used  in  connection 
eiti.  t.*c  business  Of  a druggie t,  la  eoa* 
pounding  raedlolr.ee  or  ae  a solvent  or  pro* 
servant*  i rovldad.  that  nothing  In  this 
act  shall  prevent  a regularly  lies need 
dr  .g,  : let,  . fter  he  procures  a license 
therefor  in  ec.-xp  Hance  with  this  not,  from 
selling  Intoxicating  liquor  in  t'a  original 
packages,  but  not  to  be  drunk  or  the  packages 
opened  on  the  prenlsss  where  no Id.  and.  pra» 
v -tied  that  nothing  in  tJ  1j  net  a hall 

be  c..  ne timed  aa  limiting  the  right  of  a 
physician  to  prescribe  intoxicating  liquor 
ir.  t.ccorfla  ec  vlth  hie  prof  cm  tonal  JuCgraent 
for  uny  patient  at  any  tiaM.  or  prevent  a 
druggist  frTti  telling  intoxicating  liquor 
to  a L*v»on  on  pr^aoription  fron  a regul  :rly 
licenced  physician  an  above  px\>vided*“ 


Also  oeetlon  15  Leva  1933  rxtra  session,  page 


reads  as  follow o» 

Utiol'  LI  .U  jK  UaY  3L  SOLD*-  Sc  person  having 

a licence  uxr»Aer  the  provisions  of  thia  not 
tell,  give  a ay  or  o them  lee  diapoae 
of,  or  suffer  the  sane  to  be  done  upon  or 
about  hie  premie##,  »ny  intoxic  ting  liquor 
in  axv  quantity  on  the  first  day  of  the  week, 
0<x3m>aXj  called  ’.unday,  or  upon  the  day  of 
any  general  or  primary  election  in  thle  etnto, 
or  any  county,  city*  town  or  isunlolpal 
election  day*** 

It  dll  be  observed  th-t  the  rsatrletlona  ooz>> 
talneh  in  the  fbregoixxg  lav  relate  to  a person  licensed 
under  the  provisions  of  the  Intoxicating  Liquor  Act,  and 
not  as  a druggist  eha  sells  span  praaarlptlon  issued  by  a 
regular  licensee  pnyaidan.  In  eaee  of  the  latter  the  lav 
presumes  the  intoxleatiug  liquor  so  sold  is  for  aedioinal 
purposes,  And  net  aa  & beverage* 


fc'o  therefore  held  that  a sale  of  intoxicating 
liquor  by  a ur  to  a parson  on  a prescription  from 

a regular  llceneed  physio lan  on  either  rundny  or  ileetion 
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day  would  not  be  a violation  of  the  Intoxicating  Liquor 
Act* 


Rasp act fully  submitted, 


W.  W.  Barnes 

ASSISTANT  ATTORHEMIEHERAL 


APPROVED : 


ATTORNEY  GENERAL 


DELINQUENT  TAXES:  Publication  must  be  in  one  newspaper 

of  general  circulation. 2 


Septomber  27,  1934 


Honorable  James  5.  Rooney 
Prosecuting  Attorney  Clay  County 
Liberty,  Missouri 


Dear  Sirs 


This  Department  is  In  receipt  of  your  request  for 
an  opinion  as  to  the  following  state  of  faotss 

"Clay  County  consists  of  three  distinct 
communities;  one  of  them  in  Excelsior 
Springs  and  vicinity,  one  of  them  in 
North  Kansas  City  and  vicinity,  and  the 
other  in  Liberty  and  vicinity.  There 
is  no  newspaper  in  the  oounty  of  general 
circulation  over  the  entire  county. 

Each  of  these  three  communities  has  its 
own  newspaper. 

Section  9952b  appearing  at  page  430  of 
the  laws  of  Missouri  for  1933  provides 
for  the  publication  by  the  county  col- 
lector of  the  delinquent  tax  list.  The 
county  collector  of  this  county  proposes 
to  publish  in  an  Excelsior  Springs  paper 
that  part  of  the  list  Including  the  lands 
of  the  Township  in  which  Excelsior  Springs 
is  located;  to  publish  in  a North  Kansas 
City  paper  that  part  of  the  list  including 
the  lands  in  the  townships  in  which  North 
Kansas  City  is  located;  and  the  remainder 
of  the  list  in  a newspaper  in  Liberty. 

He  proposes  to  state  in  the  notice  in  each 
paper  that  it  is  only  a part  of  the  com- 
plete list,  stating  what  part,  and  that 
the  remainder  of  the  list  is  being  pub- 
lished in  other  named  newspapers. 
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He  has  asked  me  If  such  publication  Is  a 
valid,  legal  publication  under  the  Sta- 
tute. I have  told  him  that.  In  my  opin- 
ion, such  publication  would  give  notice 
to  the  public  better  than  If  the  entire 
list  is  published  in  one  newspaper,  but 
that  I was  not  sure  of  the  legality  of 
such  publication. “ 


Section  9952b  Laws  Missouri  1933,  page  430,  pro- 
vides In  part  as  follows! 

"The  county  collector  shall  oause  a 
copy  of  such  list  of  delinquent  lands 
and  lots  to  be  printed  in  some  news- 
paper of  general  circulation  and  pub- 
lished In  the  county,  for  three  con- 
secutive weeks,  one  Insertion  weekly, 
before  such  sale,  the  last  Insertion 
to  be  at  least  fifteen  days  prior  to 
the  first  Monday  in  lovamber.  * * * *" 


It  is  contended  that  there  Is  no  newspaper  In  Clay 
County  of  * general  circulation1  and  It  Is  proposed  to  pub- 
lish the  list  of  delinquent  lands  and  lots  In  three  different 
newspapers ,representlng  three  different  localities  In  Clay 
County. 


This  proposed  publication  Is  not  contemplated  by 
the  statute  nor  can  the  statute  be  broadened  sufficiently  to 
permit  any  such  publication,  for  it  will  be  noticed  that  the 
statute  requires  the  list  to  be  printed  in  some  newspaper, 
and  further  provides  that  the  county  collector  shall,  before 
the  day  of  sale,  certify  on  his  record  the  name  of  the  news- 
paper of  the  county  in  which  such  notice  was  printed  and 
published,  and  the  dates  of  the  Insertion  of  such  notice  In 
such  newspaper.  Throughout  the  statutes  the  Intention  of 
the  Legislature  Is  dearly  discerned  that  this  notice  Is  to 
be  published  in  one  newspaper  only. 

The  question  of  what  constitutes  a newspaper  of 
'general  circulation'  has  never  been  specifically  passed 
upon  by  the  courts  of  Missouri.  However,  the  courts  of 
other  states  have  passed  on  the  question,  and  It  may  be  said 
generally  that  a newspaper  Is  one  of  'general  circulation* 
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even  though  It  is  devoted  to  tho  Interests  of  e particular 
class  of  persons  and  specialises  on  news  and  Intelligence 
primarily  of  Interest  to  that  class.  If  In  addition  te  such 
special  news  it  also  publishes  neve  of  a general  character 
and  of  a general  Interest  and  to  sons  extent  olroulates 
among  the  general  public*  6d  A.  L*  K*  542* 

In  the  ease  of  Lynn  v*  Allen  145  Ind*  564,  44  M*B* 
646,  the  court.  In  passing  upon  this  question,  saldi 

” 'by  sinews pa per  of  general  circulation" 
the  legislature  eertalnly  did  not  intend 
a newspaper  read  by  all  the  people  of  the 
county*  As  a matter  of  fact,  every 
nevepaper  Is,  In  a greater  or  lees  degree, 
devoted  to  sons  special  interest*  lo 
one, however,  would  claim  that  beoause  a 
newspaper  should,  for  example,  be  the  or* 
gan  of  a certain  polltloal  party,  and 
especially  devoted  to  the  Interests  of 
such  party.  It  would  not,  therefore,  be 
a newspaper  of  general  circulation* 

Yet  such  a newspaper  Is,  to  a large  ex* 
tent,  read  only  by  the  members  of  the 
political  party  whose  doctrines  are  ad* 
vocated  and  expounded  In  Its  columns* 1 " 


The  oase  of  huth  v*  huth  39  Ind*  App.  290,  79  l*£* 
523,  In  holding  a certain  newspaper  to  be  a paper  of 'general 
circulation , • as  required  by  the  statute,  saldi 

"Ho  fixed  number  of  subscribers  la  re* 
qulred  to  constitute  general  olroula* 
tlcn*  A newspaper's  circulation  dose 
not  neoessarlly  mean  that  It  Is  read 
by  all  the  people  of  the  county  or  the 
township*  ” 


In  the  oase  of  In  re:  Mt*Penn.  Fire  Co*  14  Pa*  01st* 
H*  673,  the  court  saldi 

" The  addition  of  the  words  'of  general 
circulation'*  • • distinctly  excludes 
publications  whose  usual  contents  do 
not  deal  with  matters  with  #iieh  the 
public  at  large  Is  concerned,  but  only 
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with  such  as  are  of  moment  to  a limited 
portion  thereof,  as,  e.  g#,  the  legal 
profession.  • • • • It  is,  of  course, 
not  decisive  that  the  publication  spe- 
cially appeals  to,  or  serves  the  par- 
ticular Interest  of,  any  part  of  the 
general  public  short  of  the  whole.  If 
its  contents  cover  the  broader  field 
above  indicated.  Heither  Is  it  to 
be  laid  down  that  It  must  furnish  or 
discuss  the  news  of  the  whole  world 
or  nation  or  state.  If  It  deals  with 
the  news  and  ourrent  events , generally, 
of  the  county  in  which  it  is  published 
and  concerning  the  whole  people  there- 
of, it  may  be  regarded  as  adapted  to 
the  general  reader,  as  intended  for 
general  circulation,  not  only  within 
the  county,  but  beyond  it)  in  short,  as 
a newspaper  of  general  circulation. 

The  site  of  its  subscription  list, how- 
ever, is  not  controlling  one  way  or 
the  other." 


COHCLUSIOI. 


In  view  of  the  foregoing  it  is  the  opinion  of 
this  Department  that  the  notice  required  by  Section  9952b 
Laws  of  Missouri  1953,  page  430,  oust  be  published  in  only 
one  newspaper.  The  newspaper  chosen  must  by  reason  of 
the  statute,  be  a newspaper  of  * general  circulation,1 
but  whether  or  not  a newspaper  is  one  of  • general  circula- 
tion' is  a matter  of  substance  and  not  of  size  and  It  would 
seem  by  reason  of  the  above  cases  that  if  a newspaper 
contains  news  of  general  character  and  Interest  to  the 
community  although  the  news  may  be  limited  in  amount,  it 
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would  qualify  as  a newspaper  of  'general  circulation' • 


Respectfully  submitted# 


JOHX  W.  H0FFMA1 , Jr. 
Assistant  Attorney  General 


APPROVED* 


W6Y  McEiTOaSZ — 

Attorney  General. 


JWHjLC 


TAXATION:  City  tax  fourth  class  olty  Inferior  to  state  and  County 
, Taxes. 


'°\  October  31,  1934. 

1* 


Hon.  0.  L.  Robuok 
City  Colleotor 
LaPlata,  Missouri 


Dshx  Mr.  Hobuok: 

Acknowledgment  Is  a ads  of  your  letter  of  October  30, 
1934,  requesting  an  opinion  of  tbls  offlos  on  tbe  following 
natter: 


" * * Can  a Colleotor  of  a City  of  the  Fourth 
class,  oouduot  the  sale  of  property  for  back 

taxes? 

Or  should  he  file  the  back  tax  list  with  the 
County  Colleotor  where  the  property  Is  to  be 
sold  for  taxes. 

The  County  Colleotor  of  Mi  con  County  la  sail- 
ing sons  property  In  LhPlata  for  back  taxes 
and  I did  not  file  the  City  back  taxes  with 
bin.  Will  the  City  loose  the  taxes  or  will 
the  city  taxes  hold  on  the  property  and  be 
sold  for  olty  taxes  If  they  are  not  paid. 

The  property  In  question  In  L'-Pl*ta,  the 
County  had  the  years  of  1939-30-31-32  and  33, 
while  the  City  of  LaPlata  has  only  1231-33  and 
33. 


X. 

CITY  COLLECTQH  OF  CIT1K3  OF 

THE  FOURTH  CLASS  TO  COLLECT 

Q1TLMSL  X&1BL 

It  has  heretofore  been  the  opinion  of  this  office  that 
by  virtue  of  the  provisions  of  Article  VIII,  Chapter  36  R.  3. 

Mo.  1929,  the  City  Colleotor  of  oltles  of  the  fourth  olaes  should 
proceed  with  the  oolleotlon  of  delinquent  olty  taxes  In  the  nans 
manner  and  at  the  same  time  that  the  County  Collector  proceeds  with 


Ron.  0.  L.  Robuck 


3- 


Ootober  31,  1034. 


the  collection  of  delinquent  state  and  oounty  taxon.  This  nan 
tho  bolding  In  tbo  opinion  of  Oetobor  tt,  1933,  to  tbo  Stato  Tax 
Commission  of  tbio  stato.  Tboroforo,  you  aro  tbo  party  to  oonduot 
tbo  oalo  ratbor  than  tho  county  oolloetor. 


II. 

LICl  OF  3TATI  AID  CODVTT  TAX  Kb 


^U?1K1M  TO  MAT  FOK  CITT  TAIKS. 


Tbo  tax  lion  of  olty  taxoo  in  oltloo  of  tbo  fourth  class 
Is  established  by  Seotlon  9994  R.  s.  Mo.  1929.  A portion  of  this 
Section  rondo  as  follows: 

••  • • A lion  is  hereby  oroatod  In  favor  of  such 
olty  against  the  sane,  ohloh  said  lion  shall  bs 
superior  to  all  other  lions  or  encumbranoes  ox- 

&S£l  i*l  lili  Si  Ihs.  I i4i£  I&L  litlii  g&Hfttl  or 
icbgal  taxes. 

By  tho  foregoing  provision,  tho  superior  oharaoter  of 
tho  State,  oounty  and  school  taxes  Is  recognised,  and  tho  lion  of 
taxoo  of  your  olty  Is  determined  to  bo  Junior  to  that  for  state, 
oounty  and  sohool  taxoo.  However,  tho  aero  sale  of  tbo  property 
this  lovoaber  for  state  and  oounty  taxes  will  not  entirely  ellmln- 
ate  your  lien  for  olty  taxes,  as  tho  taxpayer  cannot  defeat  the 
olty's  lion  by  permitting  tho  land  to  bo  »ld  on  tho  bth  of  Sov- 
saber  and  then  a few  unys  later  redeeming  the  property  from  ouoh 
oalo.  In  sush  a oase  the  party  redeeming  would  be  In  tho  same 
condition  so  far  ao  your  olty  taxes  are  oonoerned  as  If  tho  sale 
for  stato  and  oounty  taxes  had  never  taken  plaoe. 

III. 

SALK  * I THIS  FIVE  TARS  OF 

DKLlIQUdCT  18  OOMFLIAICI 

illti  

The  b7tb  General  Aosoably  in  Kxtra  Session,  passed 
Senate  bill  64,  found  at  page  164,  Laws  of  Missouri  Kxtra  Seoolon, 
1933-34,  which  oootlon  provides  In  part  as  follows: 
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*8to.  9961.  Limitation  of  motions—  Ho  pro- 
oe acting  for  the  sal#  of  land  and  iota  for 
delinquent  taxaa  under  the  provision*  of  Chapter 
69,  Revised  Statutoa  of  Missouri,  1929,  relating 
to  ths  oollsotlon  of  delinquent  and  baok  taxes 
and  providing  for  foreclosurs  sals  and  rsdsaptlon 
of  land  and  lots  therefor,  shall  bs  valid  unlsss 
Initial  prooeedlngs  thsrefor  shall  bs  oommeooed 
within  fivs  (6)  years  aftsr  delinquency  of  suoh 
taxss,  and  any  sals  bald  pursuant  to  Initial  pro- 
ceedings oosusenoed  within  suoh  psrlod  of  flvs  (b) 
years  shall  bs  dssnsnd  to  havs  bssn  In  ooapllanoe 
with  tbs  provisions  of  said  aot  In  so  far  as  ths 
tins  at  whioh  suoh  salsa  ars  to  bs  had  is  spsoiflsd 
therein,*  •••••■ 

In  an  opinion  of  this  offlos  datsd  September  4,  1934,  to 
Charlos  M.  Hay,  Olty  Couasslor  of  ths  City  of  8t. Louie,  this  offlos 
oonstrusd  ths  foregoing  ssotlon  as  Intending  to  vast  disc  ration  in 
tbs  Collsotor  In  ths  advertising  and  sals  of  osrtlfloatss  on  delin- 
quent lands  and  lots,  provldod  that  ho  aust  bring  suoh  prooeedlag 
within  flvo  ysars  of  ths  data  of  dollnQuanoy.  Thorsfors,  you  would 
not  bs  required  to  bring  this  action  for  ths  colleotloa  of  your 
1931  City  taxss  until  1936,  as  a proceeding  started  than  would  bo 
within  ths  flvs  years  t squired.  I assuns  your  1931  olty  taxes 
wars  not  delinquent  until  January  1,  1932. 

It  Is  therefore  ths  opinion  of  this  offlos  that  you  would 
not  bs  required  under  the  law  to  hold  a sals  for  delinquent  olty 
taxss  for  ths  ysars  1931,  1932  and  1933  this  Rovsnbsr. 


APPROVED: 


Rsspsotfully  submit tad, 


II  0.  TaltmDT  JXc 

Assistant  Attorney  Ce*«ral 


HOT  MOKITTHICK, 
Attorney  General 
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TAXATIol: 


Lands  purchased  by  William  Jewell  College 
at  foreclosure ,f or  payment  of  endowment 
funds  loaned  by  it  on  the  lands  as  secu- 
rlty,  are  exempt  from  taxation. 


November  10,  1934 


Honorable  James  S.  Rooney 
Prosecuting  Attorney 
Liberty 
Missouri 


Dear  Mr.  Rooney: 


Receipt  of  your  letter  dated  October  11*1934 
Is  acknowledged.  Your  letter  follows* 

"The  Trustees  of  William  Jewell  Col- 
lege, being  the  name  of  the  corporation 
owning  and  operating  ftilliam  Jewell 
College  at  Liberty,  Missouri,  has  for 
several  years  loaned  a part  of  its 
endowment  fund  on  real  estate  security 
and  during  the  last  four  or  five  years 
has  acquired  by  foreclosure  a consider- 
able amount  of  farm  land  in  this  as 
well  as  other  counties  In  Alssourl. 

The  Assessor  and  Collector  of  Revenue 
of  this  County  takes  the  position 
that  the  College  Is  liable  for  State 
and  County  taxes  on  its  farm  land 
owned  and  acquired  as  above  stated* 

The  land  Involved  is,  of  course,  not 
used  directly  in  connection  with  the 
College,  but  it  does  constitute  a 
part  of  the  endowment  fund  of  the 
College.  ^ 

The  question  of  the  right  to  tax 

college  property  was  before  the  Su- 
preme Court  and  was  consldared  In  an 
opinion  appearing  at  224  Mo.  299. 
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That  case  specifically  involved 
only  personal  property,  but  it  would 
appear  that  the  reasoning  in  the 
case  would  settle  the  above  question 
adversely  to  the  contention  of  the 
Assessor  and  Collector* 

sill  you  please  give  us  your  opinion 
an  the  matter?  " 

In  a consideration  of  the  important  problem 
presented  by  your  inquiry,  we  are  Impressed  with  the  state- 
ment made  by  Chief  Justice  of  the  United  States  Marshall* 
in  the  opinion  in  the  case  of  the  Trustees  of  Dartmouth 
College  v.  Woodward  4 Wheat.  (U.  S.)  519,  4 L.  ed.  629 •where- 
in at  page  625  of  the  opinion,  L.  ed.  656,  it  was  saldt 

"This  court  can  be  insensible 
neither  to  the  magnitude  nor 
delicacy  of  this  question*  * * * * 

And,  however  Irksome  the  task  may 
be,  this  is  a duty  from  which  we 
dare  not  shrink.  " 

In  reaching  a conclusion  on  this  matter  we  set 
out  what  we  consider  applicable  portions  of  the  Session  Acts 
of  Missouri,  sections  of  the  statute,  seotlons  of  the  consti- 
tution of  the  Inlted  States  and  of  the  State  of  Missouri. 


1. 


Certain  persons  as  Trustees  of  William  Jewell 
College  were  declared  to  be  a body  politic  and  corporate 
with  perpetual  succession,  by  an  act  of  the  Legislature  of 
the  State  of  Missouri  found  in  the  session  acts  of  1849  at 
pages  232,  233  and  234.  Section  3 of  the  act  provides t 

"After  the  college  shall  have  been 
located  and  named  as  provided  in 
the  second  section,  the  persona 
named  in  the  first  section  and  their 
succeasars  in  office  shall  be  known 
and  styled  by  the  name  of  the  Trus- 
tees of  the  College  thus  named,  and 
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shall  have  full  power  in  their  cor- 
porate eapaclty,  to  hold  by  gift, grant, 
de  rvlsf , devise,  or  otherwise  any  lands 
tenements  hereditaments,  monies,  rents, 
goods,  or  chattels  of  what  kind  soever 
the  same  may  be,  which  is  or  may  hereafter 
be  given,  grant  a. I,  devised  demised  to 
or  purchased  ‘ by  them  for  and  to  the  use 
of  tho  aforesaid  college,  and  may  sell 
and  dispose  of  the  same  or  any  part 
thereof  or  lease,  rent,  or  Improve  in 
such  manner  as  they  shall  think  most 
conducive  to  the  interest  and  pros- 
perity of  said  college. " 


section  6 provides  In  part  as  follows! 

"The  treasurer  shall  take  charge  of 
the  funds  of  the  college  which  may  be 
placed  in  his  hands  by' order  of  the 
board,  and  shall  pay  out  the  same 
only  upon  orders  of  the  board  and  shall 
perform  suck  other  services  as  may  be 
prescribed  by  the  board." 


Section  13  of  tho  act  reads! 

"That  the  property  reel  and  personal 
authorised  to  be  held  by  said  cor- 
poration by  virtue  of  this  aet, shall 
be  held  and  ap^Ied  in  good  faith  to 
the  purposes  of  education  according 
to  the  provisions  of  this  act  and  for 
no  other  or  different  purpose.  This 
act  to  be  in  force  from  Its  passage." 


ihere  is  nothing  in  the  foregoing  aot  in  refer- 
ence to  the  exemption  of  any  of  the  property  that  was  owned 
or  might  be  owned  by  the  corporation,  from  taxation. 

An  aot  of  the  legislature  of  the  State  of  Missouri 
approved  February  22,  1651,  Laws  of  iissourl  1851,  pages  64 
and  65,  exempting  the  then  owned  lands  of  the  William  Jewell 
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College,  or  lands  that  might  thereafter  be  granted  or  de- 
vised to  It,  from  taxation,  vas  passed.  The  set  In  full 
Is  as  follows i 


n£ec.l.  That  all  the  land  and  Improve- 
ments thereon  now  owned  by  the 'William 
Jewell  College'  In  the  counties  of  Clay, 
of  Grundy,  Mercer  and  Sullivan,  and  all 
the  lands  that  may  hereafter  be  granted 
or  devised  to  said  college,  (or  any 
other  Institution  of  learning  In  this 
state) , for  the  benefit  of  education, 
be,  and  the  same  are  hereby  exempted 
from  all  taxea  and  assessments  so  long  as 
said  lands  may  be  owned  by  said  college. 

vCC.S.  That  the  lands  belonging  to  said 
college  In  the  counties  of  Mercer  and 
Sullivan  which  have  been  returned  delin- 
quent for  non  payment  of  taxes,  are 
hereby  released  from  the  same)  and  the 
Register  of  Lands  Is  hereby  authorised 
to  grant  an  aequlttanoe  of  the  same  to 
said  college  on  payment  of  the  office 
fees. 


See .5.  That  any  person  or  persons,  who 
shall  wilfully  cut.  Injure,  destroy  or 
remove  any  timber  or  other  materials, 
from,  or  on,  any  of  the  lands  belonging 
to  said  college  without  the  eonaent  of 
the  ooard  of  Directors  thereof,  shall  be 
guilty  of  a misdemeanor,  and  subject 
to  be  Indicted  and  punished  as  In  cases 
now  provided  for  by  law. 

Sec.4.  This  act  la  hereby  declared  a 
public  act,  and  shall  be  given  In  charge 
to  the  grand  juries  of  the  counties  of 
Clay,  Grundy,  Mercer  and  Sullivan,  at 
each  term  of  the  circuit  court. 
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This  act  to  take  affect  and  be  In  force 
from  and  after  It's  passage. 

Approved  February  22,  1851." 


At  this  point  we  direct  attention  to  the  word- 
ing of  the  act, In  that  only  lands  thereafter  granted  or 
devised  to  the  college  were  exempted  from  taxation.  '' 

At  the  time  of  the  passage  of  each  of  the  fore- 
going acts  of  the  Legislature  the  constitution  of  1820  was 
In  force  and  effect  in  Missouri. 

Section  16  of  Article  XI  of  the  Constitution  of 
Missouri  adopted  in  1865  read  as  follows t 

"ho  property,  real  or  personal, shall 
be  exempt  froai  taxation,  except  such 
as  may  be  used  exclusively  for  pub- 
lic schools,  and  such  as  may  belong 
to  the  United  States,  to  this  state, 
to  counties,  or  to  municipal  corpora- 
tions within  this  state.” 


The  Constl tut Ion  of  Missouri  adopted  In  1875 
became  operative  on  November  30,  of  the  last  named  year. 
Section  1 of  the  schedule  of  that  constitution  reads  as 
follows! 


"The  provisions  of  all  laws  which  are 
inconsistent  with  this  Constitution, 
shall  cease  upon  its  adopt ion, except 
that  all  laws  which  are  Inconsistent 
with  such  provisions  of  this  Consti- 
tution as  require  legislation  to  en- 
force them  shall  remain  In  f orce  until 
the  first  day  of  July,  one  thousand 
eight  hundred  and  seventy  seven, uni ess 
sooner  amended  or  repealed  by  the 
General  Assembly. 

beet ion  3 of  article  10, of  above  Consti- 
tution provides  that! 


Honorable  James  S.  Rooney 


6- 


Hov amber  10,  1954 


Texas  may  be  levied  and  collected 
for  public  purposes  only.  They 
shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial 
Halts  of  the  authority  levying  the 
tax*  and  all  taxes  shall  be  levied 
and  collected  by  general  laws. 


Section  4 of  article  10,  supra,  pro* 
vldes  thats 

All  property  subject  to  taxation  shall 
be  taxed  In  proportion  to  Its  value. 


Sections  six  and  seven  of  said  artlole, 
are  as  follows i 

Sec .6.  ihe  property,  real  and  personal, 

of  the  State, counties  and  other  muni- 
cipal corporations,  and  cemeteries, shall 
be  exempt  from  taxation.  Lots  In  in- 
corporated cities  or  towns,  or  wlthlm 
one  mile  of  the  limits  of  any  such  city 
or  town,  to  the  extent  of  one  fere, and 
lots  one  mile  or  more  distant  from  such 
cities  or  towns,  to  the  extent  of  five 
acres,  with  the  buildings  thereon,  may 
be  exempted  from  taxation,  when  the  same 
are  used  exclusively  for  religious  wor- 
ship, for  schools,  or  for  purposes  pure- 
ly charitable;  also, such  property,  real 
or  personal,  as  may  be  used  exclusively 
for  agricultural  or  horticultural  socie- 
ties; Provided,  ihat  such  exemptions 
shall  be  only  by  general  law. 

Sec. 7.  All  laws  exempting  property  from 
taxation,  other  than  the  property  above 
enumerated,  shall  be  void.  " 
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Conforming  to  Section  6 of  Article  X of  the 
Constitution,  the  Legislature  of  Missouri  enacted  a lav 
In  reference  to  exemptions  of  property  from  taxation. 

The  same  being  now  found  in  Section  9745  Revised  Statutes 
Missouri  1929,  and  reads  as  follows i 


M The  following  subjects  are  ex- 
empt from  taxation!  first, all  persons 
belonging  to  the  army  of  the  United 
States;  second, lands  and  lots, public 
buildings  and  structures  with  their 
furniture  and  equipments , belonging  to 
the  United  States (third, lands  and  other 
property  belonging  to  this  state j fourth, 
lands  and  other  property  belonging  to 
any  elty, county  or  other  municipal 
corporation  in  this  state, Including 
market  houses, town  halls  and  other  pub- 
lic structures,vlth  their  furniture  and 
equipments  and  all  public  squares  and 
lots  kept  open  for  health,  use  or  or- 
nament; fifth, lands  or  lots  of  ground 
granted  by  the  United  States  or  this 
state  to  any  oounty,  city  or  town, 
village  or  township,  for  the  purpose 
of  edueatlon,untll  disposed  of  to 
individuals  by  sale  or  lease (sixth, 
lots  in  Incorporated  cities  or  towns, 
or  within  one  mile  of  the  limits  of 
any  such  city  or  town, to  the  extent 
of  one  acre, and  lots  one  mile  or  more 
distant  from  such  cities  or  towns, 
to  the  extent  of  five  acres, with  the 
buildings  thereon,  when  the  bsbm  are 
used  exclusively  for  religious  worship, 
for  schools  or  for  purposes  purely 
charitable,  shall  be  exempted  from 
taxation  for  state,  county  or  local 
purposes." 


The  first  paragraph  of  Section  10  of  Article 
I of  the  Constitution  of  the  United  States  reads  as  follows! 

"No  State  shall  enter  into  any  treaty, 
alliance  or  confederation)  grant  let- 
ters of  marque  and  reprisal;  coin  money; 
emit  bills  of  credit;  make  anything 
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but  gold  and  sliver  coin  a tender 
In  payment  of  debts)  pass  anv  bill 
of  attainder,  ex  post  facto  lav, 
or  lav  Impairing  the  obligation  of 
contracts,  or  grant;  any  title  of 
nobility." 


2. 

The  act  of  the  Legislature,  Lavs  1849,  page 
232,  constituted  a grant  of  a charter  by  the  State  of  His* 
sourl  to  certain  persons  named  In  the  aot  and  to  their 
successors,  and  prior  to  the  Constitution  of  1865  and  under 
the  Constitution  of  1820,  the  Legislature  of  this  state  had 
authority  to  make  such  grant.  In  State  ex  rel.  v.  Trustees 
of  William  Jevell  College  234  Mo.  299,  314,  It  Is  saldt 

"Prior  to  the  Constitution  of  1865 
there  vas  no  restriction  on  the  legis- 
lative pover  In  the  matter  of  grant- 
ing exemptions  from  taxation. " 


A charter  Is  defined  In  Bouvler’s  Lav  Dictionary, 
Volume  1,  Third  Revision,  page  469,  as: 

"A  grant  made  by  the  sover- 
eign either  to  the  vhole  people 
or  to  a portion  of  them,  secur- 
ing to  them  the  enjoyment  of 
certain  rights.  1.  Story,  Const. 

Sec .161)  1 dla.  Com.  108. 

a charter  differs  from  a con- 
stitution In  this, that  the 
former  Is  granted  by  the  so- 
vereign, voile  the  latter  Is 
established  by  the  people 
themselves t both  are  the 
fundamental  lav  of  the  land." 


And  further, 

"The  charter  of  a corporation  con- 
sists of  Its  articles  of  Incorpora- 
tion taken  In  connection  vlth  the 
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law  under  Milch  It  was  organized; 
Chicago  Open  Board  of  Trade  v. 
Bldg*  Co*  136  111*  App.  606* 

The  name  Is  ordinarily  applied 
to  government  grants  of  powers 
or  privileges  of  a permanent 
or  continuous  nature , such  as 
Incorporation,  territorial  dom- 
inion or  jurisdiction*  Between 
private  persons  it  is  also 
loosely  applied  to  deeds  and 
Instruments  under  seal  for  the 
conveyance  of  lands*  Cent*  Diet." 


The  rule  of  construction  to  be  applied  In  this 
oase  is  declared  in  State  ex  rel*  Waller  v.  Trustees  of 
William  Jewell  College  234  ko*  299,  306,  to  be  as  follows: 


"It  Is  urged  that  exemption  sta- 
tutes are  to  be  strictly  construed* 
Generally  speaking,  such  is  the  rule* 

But  we  take  It  from  the  cases  that 
there  has  been  a well  recognized 
exception  to  the  rule*  Perhaps  a 
better  wording  would  be  to  say  that 
the  courts  have  never  been  over 
anxious  to  apply  the  rule  so  as  to 
Impose  burdens  upon  religious, 
scientific,  literary  and  educat- 
ional institutions.  Strict  construction 
has  largely  been  applied  €o  corpora- 
tions organized  f or  prof  it  ana  gain  * 
not  corporaClons  peril1  ormln  , a"  pub- 
lic service  * As  lending  to  show  tih'e 
drift  or  the  courts,  some  of  the  eases 
may  not  be  amiss. " 


The  rule  just  stated  la  In  conflict  with  the 
rule  of  construction  laid  down  by  the  Supreme  Court  of 
the  United  States  in  the  Home  of  the  Friendless  v*  Rouse 
8 Wall.  (U.  S.  ) 430,  19  L.  ed.  495* 

Northwestern  University  v.  The  people  99  U.S. 
309,  25  L.  ed.  387. 

Jefrerson  branch  bank  of  the  state  of  Ohio  v. 

Skelley  66  U.  S.  436,  17  L.  ed.  173. 
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by  section  3,  Laws  1849,  page  232,  the  corpo- 
rate body  there  created  Is  iven  full  oower  to  hold  by 
gift,  grant,  demise,  devise  or  otherwise,  lands,  monies, 
rents,  goods  or  chattels  of  what  kind  soever  the  same  may 
be,  which  may  have  been  or  may  thereafter  have  been  given, 
granted,  devised,  demised  to  or  purchased  by  the  corporate 
body,  to  the  use  of  the  college.  There  is  no  tax  exemp- 
tion In  the  grant  of  charter  powers  to  the  corporation  but 
the  tax  exemption  right  is  to  be  found  In  the  Act  of  1861# 
at  page  64,  wherein  it  was  enacted  that  all  the  lands  and 
Improvements  thereon  now  owned  by  the  'William  Jewell 
College1  in  certain  counties  and  all  the  lands  that  may 
hereafter  be  granted  or  devised  to  said  college  be,  and 
the  same  are  exempted  from  all  taxes  and  assessments  so 
long  as  said  land  may  be  owned  by  said  college. 

The  word  'grant*  ia  defined  in  Coates  and 
hopklns  Kealty  Company  v.  Terminal  Hy.  Co.,  328  so.  1118, 
1132,  in  the  following  languages 

" 'Li rant ' moans  give,  bestow  or 
confer,  to  transfer  property  by 
an  instrument  in  writing. N 


In  view  of  the  fact  that  it  was  held  in  State 
ex  rel.  v.  Trustees  of  William  Jewell  College,  supra,  that 
the  word  'lands'  as  used  in  the  Act  of  1851  included  per- 
sonal property  belonging  to  the  college,  and  therefore 
exempt  from  taxation,  and  in  view  of  the  further  fact  that 
the  exempt  personal  property  of  the  corporation  waa  loaned 
and  land  taken  as  seourity  therefor  and  thereafter  purchased 
by  the  corporation  and  title  taken  thereto  as  in  satisfac- 
tion, in  part  at  least,  of  the  debt,  and  in  view  of  the 
broad  power  given  the  corporation  by  the  laws  of  1849,  at 
paga  232  in  reference  to  holding  lands,  we  are  of  the 
opinion  that  lands  purchased  by  the  corporation  under  suoh 
circumstances , would  be  lands  granted  to  It  within  the 
meaning  of  the  tax  exemption  act  of  1851. 


(a)  The  real  problem  presented  by  your 
question  is  whether  or  not  the  <*et  of  1851  was  such  a 
grant  as  constituted  a contract  between  the  corporation 
and  the  State  of  klaaourl,  and  further,  whether  or  not 
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such  act  was  thereafter  repealed  by  the  adoption  of  the 
constitutions  of  1865  or  1875,  or  either  of  them,  or 
the  passage  of  statutory  enactments,  and  whether  or  not 
If  constitutional  provisions  and  statutory  enactments 
were  sufficient  for  that  purpose  If  the  same  would  vlo- 
late  section  10,  of  article  I of  the  Constitution  of 
the  United  States  as  being  an  impairment  of  the  obliga- 
tion of  a contract. 


(b)  Perhaps  the  first  historical  discus- 
sion of  whether  or  not  a grant  of  power  by  the  sovereign 
to  the  corporation  constituted  a contract  between  the 
sovereign  and  the  corporation,  was  in  relation  to  the 
French  iiast  India  Company  in  1789.  While  the  matter 
did  not  reach  the  stage  of  litigation,  it  seemed  to 
be  conceded  by  the  Dar  of  franco  that  such  was  the  re- 
sult of  a charter  grant  by  the  sovereign  to  a corporation. 
A discussion  of  the  subjeot  may  be  found  in  "Tracts  on 
French  .aet  India  Company,  Paris  1788.” 


The  pioneer  and  leading  case  in  this  country, 
of  course.  Is  the  Trustees  of  Dartmouth  College  v.  Woodward, 
supra.  In  that  case  a charter  was  granted  the  plaintiffs 
on  the  13th  day  of  December,  1869,  incorporating  twelve  per- 
sons therein  named,  under  the  name  of  '’The  Trustees  of  Dart- 
mouth College,"  granting  to  them,  and  their  successors,  the 
usual  corporate  privileges  and  powers  In  relation  to  estab- 
lishing and  governing  a college  In  the  State  of  New  Hampshire. 
The  charter  was  granted  to  the  Trustees  by  the  British  Crown. 
The  State  of  New  Hampshire  thereafter  passed  certain  legis- 
lation changing  the  management  and  aet-up  of  the  corporation 
as  outlined  in  its  charter.  The  question  in  the  case  was 
as  to  the  validity  of  the  acts  of  the  legislature  of  the 
State  of  New  Hampshire,  it  being  claimed  that  the  legislation 
violated  the  federal  constitution  prohibiting  the  passage 
of  a law  by  a state  impairing  the  obligation  of  a contract. 
Referring  to  the  charter,  at  page  643  of  the  opinion,  L.  ed. 
661,  the  court  a aids 

"This  is  plainly  a contract  to  which 
the  donors,  the  trustees,  and  tha 
crown  (to  whose  ri  iits  and  obliga- 
tions Naw  Hampshire  succeeds),  were 
the  original  parties.  It  Is  a contract 
made  on  a valuable  consideration.  It 
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Is  a contract  for  the  security  and 
disposition  of  property.  It  Is  a con- 
tract, on  the  faith  of  which  real  and 
personal  estate  has  been  conveyed  to 
the  corporation.  It  la  then  a con- 
tract within  the  letter  of  the  consti- 
tution, and  within  its  spirit  also, 
unless  the  fact  that  the  property  is 
invested  by  the  donors  in  trustees 
for  the  promotion  of  religion  and 
education,  for  the  benefit  of  persons 
who  are  perpetually  changing,  though 
the  objects  remain  the  some,  shall 
create  a particular  exception, taking 
this  ease  out  of  the  prohibition 
contained  In  the  constitution," 


iind  further,  on  page  650,  L,  ed,  662: 

"The  opinion  of  the  court,  after 
mature  deliberation.  Is,  that  this 
is  a contrect,  the  obli  at  ion  of 
which  cannot  be  impaired  without 
violating  the  constitution  of  the 
United  States,  This  opinion 
appears  to  us  to  be  equally  sup- 
ported by  reason,  and  by  the 
former  decisions  of  this  court," 


In  the  case  of  The  Heme  of  the  Friendless  v, 
house  8 Ball,  (U.  S.)  430,  19  L,  ed.496,  e companion  case  to 
that  of  the  Washington  University  v.  House  8 Wall,  (U,S.)l39,  19 
L,ed.498,  the  Supreme  Court  of  the  United  States  had  under  con- 
sideration and  for  construction,  a charter  granted  by  the  Leg- 
islature of  the  State  of  Missouri  to  the  Home  of  the  Friendless, 
as  well  as  to  Washington  University,  In  that  case  the  tax 
exemption  was  contained  within  the  charter  j rant  and  not  as  in 
the  case  of  William  Jewell  College  by  a separate  and  later  en- 
actment. The  court  at  page  437  of  the  opinlon,L,ed,497,caldi 

"It  is  true  that  legislative  contracts 
are  to  be  construed  most  favorable  to 
the  State  If  on  a fair  consideration 
to  be  given  the  charter,  any  reason- 
able doubts  arise  as  to  their  proper 
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Interpretation;  but,  as  every  con- 
tract Is  to  be  construed  to  accomplish 
the  Intention  of  the  parties  to  It, 

If  there  la  no  ambiguity  about  It, 
and  this  Intention  clearly  appears 
on  reading  the  Instrument,  It  la  as 
nuch  the  duty  of  the  court  to  uphold 
and  sustain  It,  as  If  It  were  a 
contract  between  private  persons. 
Testing  the  contract  In  question  by 
these  rules,  there  does  not  seen  to 
be  any  rational  doubt  about  Its 
true  waning.  'All  property  of  said 
corporation  shall  be  exempt  from 
taxation,1  are  the  words  used  In 
the  Act  of  Incorporation,  and  there 
la  no  need  of  supplying  any  words 
to  ascertain  the  legislative  Inten- 
tion. To  add  the  word  'forever' 
after  the  word  'taxation'  could  not 


make  the  meaning  any  clearer.  It  was, 
undoubtedly,  the  purpose  of  the 
Legislature  to  grant  to  the  Corporation 
a valuable  franchise,  and  It  is  easy 
to  see  that  the  franchise  would  be 
comparatively  of  little  value  If  the 
Legislature,  without  taking  direct 
action  on  the  subject,  could,  at  Its 
will,  resume  the  power  of  taxation. 

This  view  Is  fortified  by  the  pro- 
visions of  the  general  law  of  the 
State  regarding  corporations.  In 
force  at  the  time  this  charter  was 
granted,  and  which  the  Legislature 
declared  should  not  apply  to  this 
Corporation.  The  7th  section  of 
the  Act  concerning  corporations,  ap- 
proved March  19,  1845,  provided  that 


controversy  was  granted  In  1855, 

It  would  have  been  subject  to 
this  general  law  If  the  Legislature 
had  not.  In  express  terms , with- 
drawn from  It  this  discretionary 
authority.  Ahy  the  necessity  of 
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doing  this  If  the  exemption  from 
taxation  was  only  understood  to 
continue  at  the  pleasure  of  the 
Legislature?" 


Note  particularly  the  underscored  portion  of 
the  foregoing  opinion  In  part  set  out * being  an  enactment 
of  the  State  Legislature  of  Missouri  In  the  year  1845 * and 
carried  Into  the  1855  revision  end  found  there  as  section  7 
chapter  34 * page  371 , end  which  statutory  provision  was  the 
law  of  this  state  at  the  time  of  the  enactment  by  the 
Legislature  In  1851  In  reference  to  William  Jewell  College* 

It  will  be  noted  also  that  In  the  AOt  of  1851  this  general 
law  was  not  withdrawn  frost  operation  In  the  tax  exemption 
privilege  granted  William  Jewell  College* 

The  act  of  March  19*  1845  will  be  noted  later* 

The  rule  has  been  declared  In  Missouri  over 
and  over  that  a charter  grant  by  the  state  legislature  ere* 
atlng  a corporation  for  educational  purposes*  constitutes 
a contract  between  the  state  and  the  corporation  whleh 
could  not  thereafter  be  violated.  See  Sloan  v*  R*  R*  Co* 

61  Mo*  SO.  Scotland  County  v*  Ry.  Co.  65  Mo*  123*  134* 

State  ex  rel*  v.  Greer  78  Mo*  188*  190*  It  will  be  ob- 
served that  in  eaeh  of  the  above  cases  the  tax  exemption 
was  Included  as  part  of  the  charter  grant  of  corporate  rights 

The  Supreme  Court  of  this  state  In  State  ex  rel 
v.  St.  Joseph's  Convent  of  Mercy*  116  Mo*  575*  had  under 
construction  a charter  granted  to  the  defendant  incorporating 
It  In  February  1857*  the  charter  grant  containing  a tax 
exemption  clause*  It  was  sought  to  tax  the  property  of  the 
corporation.  It  Is  stated  In  the  opinion  that  the  charter 
was  granted  subject  to  the  laws  In  force  In  1855*  referring 
to  the  act  of  Mareh  19*  1845*  The  court  at  page  580  of 
the  opinion  further  saldt 

"We  are  unable  to  see  why  the  con- 
stitution of  1875  should  receive* 
as  to  these  sections*  a different 
construction  frost  that  of  1865* 

As  to  prospective  legislation* they 
are  both  dear  and  specific*  but  In 
neither  do  we  discover  any  Intention 
that  they  should  act  retroapeetlvely* 
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The  rule  has  often  been  announced 
In  this  state  that  a general  affir- 
mative statute  does  not  repeal  a 
prior  special  statute,  unless 
negative  words  are  used  or  the  two 
acts  are  Irreconcilable.  Hanker  v. 
Faulhaber,  94  Mo.  450,  and  cases 
cited;  Sedgwick  on  Construction 
of  Statutory  and  Constitutional  Lav 
(2  hd  . ) ,98.  And,  applying  this 
rule.  It  has  been  held  In  other 
states  and  In  England  that  a lav 
Imposing  a general  tax  on  all  lands 
In  the  state  does  not  repeal  a 
prior  special  law  exempting  the 
property  of  special  corporation 
frost  taxation.  State  v.  Minton, 

25  N.  J.  L.  529;  Williams  v.  Pritchard, 
4 Term.  Rep.  2;  olaln  v.  Halley,  25 
Ind.  165." 


We  call  attention  to  the  fact  that  the  last 
named  opinion  vas  written  In  Division  K mber  2 and  con- 
curred In  by  Burgess,  J.,  only,  Sherwood,  J.,not  sitting. 

In  State  ex  rel .Morris  v.  Board  of  Trustees 
of  Westminster  College  175  Mo.  52,  the  court  had  for  con- 
sideration the  right  to  recover  taxes  from  the  trustees. 
The  defendant  olalmed  Its  charter  existence  and  powers 
under  four  separate  acts  of  the  general  assembly  of  Mis- 
souri Incorporating  It  as  an  educational  Institution. 

The  grant  of  date  February  25,  1857,  contained  the  tax 
exemption  provision.  All  of  the  enactments  seemed  to 
have  been  considered  as  making  up  the  charter  of  the  de- 
fendant. On  the  question  of  whether  or  not  the  aot 
granting  tax  exemption  to  defendant  had  been  repealed 
the  court  at  page  60  of  the  opinion  saldt 

"At  the  date  of  this  charter,the 
General  Assembly  had  authority  to 
exempt  the  property  from  taxation, 
there  being  no  restriction  on  the 
power  of  the  Oeneral  Assembly  In 
that  respect  under  the  Constitu- 
tion of  1620. 
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The  Constitution  of  1865  and  that 
of  1875  put  limitations  on  the 
power  of  the  General  Assembly  In 
the  matter  of  exempting  property 
from  taxation,  but  those  provis- 
ions were  Intended  to  be  prospec- 
tive only  in  their  operations; 
they  were  not  Intended  to  Impair 
the  obligation  of  a contract  Into 
which  the  State  had  previously 
entered.  (St.  Vincent  College  v. 
Schaefer,  104  Mo.  261;  State  ex  rel. 
v.  St. Joseph  Convent,  116  Mo.  575.) 
We  hold  that  the  property  of  thla 
corporation  held  by  It  for  Its 
corporate  purposes  Is  exempt  from 
taxation.” 


In  the  case  of  State  ex  rel.  Waller,  Collec- 
tor, v.  Trustees  of  William  Jewell  College  234  Mo.  299, 
the  Act  of  1851  (Laws  1851,  p.  64),  was  also,  as  stated, 
under  consideration,  on  the  question  of  whether  or  not  the 
use  of  the  word  'lands*  In  the  act  also  Included  personal 
property.  In  that  case  the  Act  of  1851  was  assailed  as 
a tax  exemption  privilege  and  It  was  urged  that  the  act 
had  been  repealed  by  subsequent  constitutional  and  statu- 
tory provisions.  At  page  319  of  the  opinion,  Craves,  J., 
saldt 


"It  Is  next  urged  that  this  statute 
has  been  repealed  by  subsequent  con- 
stitutional and  statutory  provisions. 
The  claim  Is  made  that  there  Is  a 
direct  repeal  of  the  law  or  an 
attempted  direct  repeal  of  the  law. 
The  question,  however,  has  been  fully 
settled  by  the  adjudications  of  this 
court  upon  similar  statutes,  and  we 
shall  not  re-open  nor  re- argue  it. 
(St. Vincent's  College  v.  Schaefer, 

104  Mo.  261;  State  ex  rel.  v.  West- 
minster College,  175  Mo.  52)." 


It  naist  be  said  of  the  last  named  caee  that 
from  the  concurring  and  dissenting  opinions  filed  there 
was  not  a majority  concurrence  In  the  above  quotation. 
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However,  the  dissenting  opinion  concurred  In  by  three  judges 
went  off  on  the  proposition  that  the  word  * lands'  did  not 
Include  personal  property. 

The  case  of  State  ex  rel.  Morgan  v.  Hemingway 
272  Mo.  187,  was  a suit  to  collect  certain  taxes  fron  the 
defendant ,q  private  individual.  A special  act  of  the  Leg- 
islature made  the  lands  of  the  defendant  part  of  the  City 
of  Glasgow,  Missouri,  the  act  providing  that  the  mayor  and 
councilman  should  not  have  the  power  to  levy  and  collect 
taxes  on  such  real  estate,  unless  the  same  was  laid  off  Into 
lots.  It  was  not  laid  off  Into  lots.  The  City  of 
Glasgow  was  Incorporated  by  a special  charter  of  the  Legis- 
lature. Thereafter  the  City  of  Glasgow  Incorporated  as 
a city  of  the  fourth  olass  under  the  general  laws  of  the 
state.  The  plaintiff  claimed  that  the  act  exempting 
defendant's  lands  from  taxation  had  been  repealed  by  con- 
stitutions adopted  and  statutory  enactments  thereafter 
passed.  The  defendant  claimed  suoh  constitutional  provis- 
ions and  legislative  acts  were  prospective  in  character 
and  did  not  operate  as  a repeal  of  the  tax  exemption  act 
as  applied  to  the  defendant's  land.  The  court  held  that 
the  constitutions  subsequently  adopted  and  statutory 
enactments  subsequently  passed  were  not  prospective  as  to 
the  act  exempting  defendant's  land  from  taxation.  However, 
there  was  no  consideration  for  the  passage  of  the  act 
exempting  defendant's  lands,  and  that  case  does  not  present 
the  same  question  as  Is  presented  here  where  a tax  exemption 
has  been  granted  to  an  educational  Institution.  The 
opinion  In  the  latter  case  does  not  refer  to  any  of  the 
Missouri  cases  herein  mentioned,  nor  are  any  of  them  under- 
taken to  be  expressly  overruled. 

All  of  tiie  foregoing  Missouri  cases,  except 
the  latter  one,  construed  charter  grants  where  the  tax 
exemption  was  contained  within  the  grant  Itself.  The 
case  of  the  President,  etc.,  of  St.  Vincent's  College  v. 
fohaefer  104  Mo.  261,  Is  substantially  the  same  In  faots 
as  is  the  present  case.  There  the  legislature,  by  act  of 
February  9,  1853,  exempted  property  of  the  plaintiff  from 
taxation  and  on  February  27,  1853,  by  act  of  the  legislature 
certain  persons  were  created  a body  corporate  with  the  name 
of  the  plaintiff.  It  was  Insisted  that  the  constitution 
of  1875  and  Seotlon  6659  of  the  Revised  Statutes  of  1879 
repealed  the  tax  exemption  act.  The  court  at  page  267 
of  the  opinion  saldt 
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"Acts  like  the  one  In  question, 
exempting  corporations  from  taxa- 
tion, constitute  contracts , and  the 
state  has  no  power  to  Impair  the 
obligations  of  such  contracts, 
unless  that  rl$it  Is  reserved.  The 
right  of  the  legislature,  unres- 
trained by  constitutional  prohibi- 
tions, to  grant  Irrevocable  exemp- 
tions from  taxation  Is  no  longer 
an  open  question.  Mechanics' 

Bank  v.  City  of  Kansas,  73  Mo.  555, 
and  cases  cited;  Cooley  on  Const. 
Llm.  (5  Bd.)  340;  Home  of  the 
friendless  v.  Rouse,  8 Wall.  430; 
Washington  University  v.  Rouse,  8 
Rail.  439." 


It  Is  to  be  noted  that  the  act  of  March  19,1845, 
section  7,  chapter  34,  Revised  Statutes  Missouri  1855,  Is  not 
mentioned  In  the  latter  opinion,  and  naturally  under  the  hold- 
ing of  the  court  It  would  not  be  beoause  If  the  constitution 
of  1865  and  1875  and  the  pertinent  statutory  provisions,  which 
may  be  claimed  repeal  the  act  of  1851,  are  prospective  In 
their  operation  and  effect  then  the  act  of  March  19,  1845,  as 
well  as  the  observations  of  the  Supreme  Court  of  the  United 
States  In  the  Home  of  the  Friendless  v.  Rouse,  supra,  are 
Inapplicable.  Also  any  question  of  a violation  of  the  obli- 
gation of  a contract  drops  out. 

On  the  general  rlf;ht  of  the  le  glslature  to 
grant  statutory  tax  exemptions  see  the 

Northwestern  University  v.  The  people  99  U.  S. 
309,  25  L.  ed.  387,  61  C.  J.  382,  584,  408. 

Under  the  decisions  of  the  courts  in  this  state 
as  they  now  stand,  we  are  of  the  opinion  that  none  of  the 
provisions  of  ths  constitution  of  1865  or  of  1875  nor  any 
statutory  enactments  have  served  to  repeal  the  act  found  In 
Laws  of  Missouri  1851,  page  64. 

CONCLUSION. 


We  are  of  the  opinion  that  the  property  pur- 
chased by  the  trustees  of  William  Jewell  College  at  fore- 
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closure  sale*  where  the  endowment  Tunas  of  the  college 
had  been  loaned  on  the  security  of  such  lands  for  re- 
payment , is  exempt  from  taxation  by  virtue  of  the  pro- 
visions of  the  aot  of  the  legislature  of  Missouri  found 
In  Laws  of  Missouri  If 51 , at  page  64 , so  long  as  said 
money  has  been  loaned  In  the  exercise  of  the  proper 
functions  of  William  Jewell  College  as  a college* 


fours  very  truly. 


dlLdLRT  LAMB 

Assistant  Attorney  General • 


APPROVED: 


wrTzmmm — 

Attorney  General* 
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ROAD  DISTRICTS : -Whether  bond' of  district  is  barred  by  Statute  of 

Limitations  depends  upon  whether  or  not  person 
holding  bond  is  under  di  ’oility ,""aB  provided  in 
Section  888,  R.  S.  Mo.  19^9. 


January  17,  1934, 


Hon.  Janes  H.  Russell,  Senator, 
17th  Senatorial  District, 
Jefferson  City,  Missouri. 

Dear  Sir: 


We  are  ackno fledging  receipt  of  your  letter  in  which 
you  inquire  as  follows i 


#1  respectfully  request  an  opinion  from  your 
office  on  ’Grand  River  Township  Compromise 
Interest  Bond  Ho.  80  of  Cass  County,  Missouri,* 
as  shown  by  facts  set  out  in  a.  letter,  which 
you  will  find  attached,  from  Frank  H,  Davidson, 
County  Clerk  of  Cass  County. 

Does  the  Statute  of  Limitations  hold  against 
the  payment  of  this  bond? 

I®  there  a legal  way  for  this  money  to  be  re- 
leased as  suggested  by  the  letter  attached 
from  Mr.  Davidson?# 


Attached  to  your  letter  la  a statement  from  Mr.  Frank 
H.  Davidson  of  Harrisonville , Missouri  to  the  effect  that 
in  1887  the  Grand  River  Township  in  Cass  County,  Missouri 
issued  some  30/30  years  5 $ bonds.  It  appears  that  the 
bonds  were  called  for  payment  on  February  10,  1913,  and  pay- 
ment of  interest  was  ceased  March  16,  1912.  There  is  out- 
standing Bond  Ho.  80  in  the  amount  of  .$1500. 00  and  there  is 
in  the  treasury  to  the  credit  of  the  fund  for  the  payment 
of  this  bond  the  sum  of  #1500.00.  You  desire  an  opinion  as 
to  whether  this  bond  has  been  barred  by  the  Statute  of 
Limitations,  and  if  not,  what  disposition  should  be  made  of 
the  !i 500.00  held  to  take  up  the  bond. 

Section  861,  R.  S.  Mo.  1929,  provides  as  follows: 

•Within  ten  years:  First,  an  action  upon  any 
writing,  whether  sealed  or  unsealed,  for  the 
payment  of  money  or  property!  second,  actions 
brought  on  any  covenant  of  warranty  contained 
in  any  deed  of  conveyance  of  land  shall  be 
brought  within  ten  years  next  after  there  shall 
have  been  a final  decision  against  the  title 
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of  the  covenantor  in  such  deed,  and  actions 
on  any  covenant  of  seizin  contained  in  any 
such  deed  shall  be  brought  within  ten  years 
after  the  cause  of  such  action  shall  accrue; 
third,  actions  for  relief,  not  herein  other- 
wise provided  for. * 

Under  the  foregoing  section,  an  action  upon  any  wtiiing, 
whether  sealed  or  unsealed,  shall  be  brought  within  ten  years. 

We  do  not  have  a copy  of  this  issue  of  bonds  but  the  bond  is  a 
20/30  year  bond,  which  we  interpret  to  Mean  is  callable  within 
20  years  and  due  in  30  years.  Being  due  in  30  years  from  date 
of  issue,  it  would  be  due  30  years  from  1887,  or  in  1917. 

There  being  no  interest  payments  since  that  time  so  as  to  toll 
the  Statute  of  Limitations,  the  Statute  of  Limitations  would 
run, providing  the  bond  is  not  in  the  hands  of  a person  suffer- 
ing a disability.  Section  858,  R.  S.  ho,  1,929,  defining  per- 
sons under  disability,  provides  as  follows: 

*If  any  person  entitled  to  bring  an  action  in 
this  article  specified,  at  the  time  the  cause 
of  action  accrued  be  either  within  the  age  of 
twenty-one  years,  or  insane,  or  imprisoned  on 
a criminal  charge,  or  in  execution  under  a 
sentence  of  a criminal  court  for  a less  term 
than  his  natural  life,  or  a married  woman,  such 
persons  shall  be  at  liberty  to  bring  such  actions 
within  the  respective  times  in  this  article 
limited  after  such  disability  is  removed** 

Under  Section  868,  if  the  cause  of  action  accrued  while 
the  holder  was  under  twenty-one  years  of  age,  insane,  imprisoned 
on  a criminal  charge,  or  under  sentence  for  a less  term  than 
his  natural  life,  or  a married  woman,  such  persons  shallhave 
ten  years  after  such  disability  has  been  removed  in  order  to 
bring  a suit  upon  the  bond.  Since  it  is  possible  that  the 
bond  is  in  the  hands  of  some  person  suffering  a disability, 
as  provided  in  Section  868,  we  are  of  the  opinion  that  the 
Road  District  would  have  no  right  to  transfer  the  31500.00 
from  the  bond  fund  to  the  general  fund  of  the  District, 

Apparently  it  is  unknown  who  owns  Bond  ho*  80.  If 
it  can  be  developed  that  the  present  holder  of  the  bond  is  not  in 
one  of  the  classes  of  persons  as  mentioned  in  Section  868,  then 
we  believe  that  the  bond  is  barred  by  the  Statute  of  Limitations, 
and  that  the  fl 500.00  fund  might  be  transferred  to  the  general 
fund  of  the  District,  On  the  contrary,  if  the  holder  of  the 
bond,  should  turn  out  to  be  one  of  the  class  of  persons  mentioned 
in  Section  868,  then  the  Statute  of  Limitations  might  not  have 
run  as  yet  and  may  not  run  for  several  years,  and  in  such  an 
event  the  Distiict  would  have  no  right  to  transfer  the  31500.00 
from  the  bond  fund  to  the  general  fund  of  the  District, 

It  is  therefore  the  opinion  of  this  Department  that 
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whether  or  not  the  bond  in  question  is  barred  by  the  Statute  of 
Limitations  depends  on  whether  or  not  it  is  held  by  the  classes 
of  persons  as  set  out  in  Section  868.  If  not  so  held,  the 
bond,  in  our  opinion,  is  barred.  If  so  held,  it  may  or  may 
not  be  barred,  depending  upon  the  facts,  but  in  the  absence 
of  an  affirmative  showing  that  the  bond  is  held,  by  a person 
other  than  those  mentioned  in  Section  868,  we  cannot  rule 
that  said  bond  is  barred  by  the  Statute  of  Limitations.  Unless 
the  bond  is  barred  by  the  Statute  of  Limitations  according  to 
the  facts  as  they  exist,  then  the  District  would  have  no  right 
to  transfer  the  1500.00  in  question. 


Very  truly  yours, 


Assistant  Attorney  Geitefal 


APPROVED : 


Attorney  General. 
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COMMISSION  FOR  THE  BLIND* 


X 


1*  Members  of  Commission  for 
the  Blind  must  file  Federal 
Income  Tax  returns  for 
private  incomes* 


via 

r 

February  7th 
1 9 3 4. 


Mrs.  Mary  K.  Ryder, 

Missouri  Commission  for  Blind, 

3858  Westminster  Place, 

St.  Louis,  Missouri. 

Dear  Mrs.  Ry deri- 
ve have  your  letter  of  January  29,  1934,  in  which 
information  was  requested  as  follows: 


"Will  you  please  tell  me  if  the  members 
of  the  staff  of  the  Missouri  Commission  for  the 
Blind  are  exempt  from  Federal  income  tax  returns 
because  they  are  employees  of  the  State  of  Mis- 
souri?" 


Laws  of  1933,  page  190,  repealing  and  reenacting 
Sections  8888  and  8892  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 

"See.  8892.  Compensation  of  members .--The 
offloers  and  members  of  the  Commission  hereby 
created  shall  receive  no  salary  or  other  compen- 
sation for  their  services  as  officers  or  members 
of  the  Commission  for  the  Blind,  but  their  traveling 
expenses  and  other  neoessary  expense  in  the  perfor- 
mance of  their  duties  as  officers  and  members  of  the 
Commission  for  the  Blind  may  be  allowed  and  paid 
them  out  of  any  funds  that  may  be  appropriated  by 
the  State  for  the  use  of  said  Commission." 

The  United  States  Internal  Revenue  Laws  provide  that 
the  compensation  received  by  state  8nd  municipal  officers  and  employees 
shall  not  be  in  any  way  subject  to  the  Federal  Inoome  Tax.  See  U*S.C*A. 
Title  26,  Section  954(b)(7),  and  note  46  thereunder;  also  Title  26, 
Section  1065(b)  and  Article  643  of  Regulations  77,  promulgated  under 
Seotion  116  of  the  Revenue  Act  of  1932  as  amended*  This  exemption  does 
not,  however,  apply  to  the  person  but  merely  to  the  compensation*  In 
other  words,  a state  employee  would  be  taxed  on  any  income  he  had  outside 
his  state  remuneration,  and  would  be  required  to  file  a return  as  to  such 
income* 
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Since  under  Section  8892  aboYe  quoted  it  is  provided  that 
the  members  of  the  Commission  shall  receive  no  compensation  for  their 
services  except  expenses,  the  question  of  taxation  on  that  source 
does  not  arise.  As  to  such  income  as  the  members  may  have  from 
souroes  not  oonneeted  with  the  state,  Federal  Income  Tax  returns  oust 
be  filed. 


Very  truly  yours, 


CMHJr  :LC 


CHA3.  M.  HOWELL,  Jr. 
Assistant  Attorney  General. 


Approved: 


Attorney  General 


/NEPOTISM:  f>ec.  13,  Art.  XIV,  Mo.  Constitution  does  not  apply  to  appoint 
ment  of  one's  self; 

Employment  of  one's  self  by  school  director  to  transport 
own  children  to  school  does  not  forfeit  office  and  money  re- 
ceived therefor  is  not  embezzlement  under  provisions  of 
See..  4091  R^S.  1929;  prosecution  under  Sec.  4090,  R.S.  1929. 

March  1,  1934. 


Hon.  James  H.  Russell,  Jr., 
Chilhowee,  Missouri. 


Dear  Senator: 


This  department  acknowledges  receipt  of  your  letter 
of  some  time  ago, relative  to  a school  problem  in  Chilhowee,  which 
reads  as  follows: 

"1.  Earl  S.  Coe  is  now  and  has  been  for  a 
number  of  years  a member  of  the  Board  of 
Education  of  C.D.  #2,  Chilhowee,  Mo. 

The  Board  of  Education  during  this  time  has 
employed  Mr.  Coe  to  transport  his  own  children 
from  his  home  to  school,  paying  him  from 
school  funds  by  warrant,  several  hundred 
dollars  for  thia  service. 

Question  No.  1.  Just  what  degree  of  relation- 
ship does  Mr.  Coe  bear  to  himself  so  far  aa 
section  13,  article  14  of  the  Constitution 
applies  to  the  case?  In  other  words,  could 
Mr.  Coe  vote  to  employ  himself  to  render  ser- 
vice to  the  district  and  not  forfeit  his  office 
by  so  doing,  but  should  he  vote  to  employ  his 
fourth  cousin  he  would  forfeit  his  office? 

Question  No.  2.  Is  such  employment  as  noted 
above  a violation  of  section  9360,  R.S.  Mo. 

1929?  If  so,  does  such  violation  carry  with 
it  forfeiture  of  office? 

Question  No.  3.  If  suoh  employment  was  a 
violation  of  the  law,  was  the  expenditure  of 
the  school  to  pay  for  such  hire  a misuse  and  a 
diversion  of  school  funds?  I refer  you  in  par- 
ticular to  Sections  4090  and  4091,  R.S.  Mo.  1929. * 


Hon.  Janos  H.  Russell 
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Question  Ho.  1.  Section  13  of  Article  HY,  being  what  la 
commoner  toned  the  "nepotlam  section",  pro  rid  os  as  follows: 

"A ay  publio  offioer  or  employe  of  this 
State  or  of  any  political  subdivision 
thereof  who  shall,  by  virtue  of  said 
office  or  employment , have  the  right  to 
name  or  appoint  any  person  to  reader  ser- 
vice to  the  State  or  to  any  political 
subdivision  thereof,  and  who  shall  name 
or  appoint  to  sueh  servloe  any  relative 
within  the  fourth  degree,  either  by 
eon sanguinity  or  affinity,  ahall  thereby 
forfeit  hla  or  her  office  or  employment . " 

As  stated  to  you  verbally,  school  directors  are  public  of- 
ficers I the  nepotism  section  therefore  applies  to  school  boards. 
Aa  to  the  relationship  Mr.  Coe  bears  to  himself  so  far  as  the 
nepotism  section  is  concerned,  we  are  of  the  opinion  that  this 
seetloa  deals  solely  with  the  question  of  a person  having  the 
appointive  power  appointing  another  person  related  to  him  within 
the  fourth  degree,  and  has  no  application  to  the  appointment  of 
the  peroon  himself.  It  Is  therefore,  the  opinion  of  this  depart- 
ment that  said  section  does  not  apply  In  the  Instant  case. 

If  Ur.  Coe  employs  himself,  he  would  be  violating  Seetlon 

9360,  R.3.  Ho.  19*9,  the  pertinent  part  of  which  Is  as  follows: 

% 

"No  member  of  any  public  school  board 
of  any  elty,  tom  or  village  In  this 
state  having  lass  than  twenty- five 
thousand  inhabitants  shall  held  any 
office  or  employment  of  profit  from 
said  board  while  a member  thereof  ex- 
cept the  secretary  and  treasurer,  who 
may  receive  reasonable  compensation 
for  their  services i Provided,  the 
oampemsatlon  of  the  eeeretary  shall 
not  exceed  one  hundred  and  fifty  dollars, 
and  that  of  the  treasurer  ahall  not 
exceed  fifty  dollars  for  any  one 
year;  *♦♦♦• 

The  contract  of  hie  employment  would  be  void  and  an  action 
to  reoover  the  money  so  paid  him  would  lie.  As  to  whether  or 
not  he  would  forfeit  his  office  in  the  event  he  voted  to  employ 
his  fourth  cousin,  this  department  has  held  In  a reseat  opinion 
(copy  of  which  Is  enclosed  herewith)  that  fourth  ooaslns  are  not 
within  the  degree  prohibited  by  the  nepotism  seetlon  of  the 
Conet ltutlon  of  Missouri. 

Question  He.  *.  The  seetlon  referred  to  In  your  second 
question,  l.e..  See.  9360,  the  pertinent  part  of  which  Is  quoted 


Hon.  James  H.  Russell 


3- 


March  1,  1934. 


you  in  Question  Ho.  1,  does  not  state  that  the  member  of  the  board, 
if  he  violate  the  provisions  of  said  seetion,  is  subject  to  ouster. 
We  therefore  eonelude  that  it  does  not  carry  a forfeiture  of  the 
office.  The  result  of  suoh  a violation  will  be  taken  up  in  our 
discussion  of  Question  No.  3 hereof. 

Question  No.  3.  Section  4090,  R.S.  t'o.  1989  provides  as 
follows : 


"Any  member  of  the  county  court,  common 
oounoil  or  board  of  trustees,  or  offi- 
cer or  agent  of  any  county,  city,  town, 
village,  school  township,  school  dlstrlot, 
or  other  municipal  corporation,  who  shall, 
in  his  official  capacity,  willfully  or 
corruptly  vote  for,  assent  to  or  report 
in  favor  of,  or  allow  or  oertify  for 
allowance,  any  claim  or  demand,  or  any 
part  thereof,  against  the  county,  city, 
town,  village,  school  township,  school 
dlstrlot,  or  other  municipal  corporation, 
of  whloh  he  is  such  officer  or  agent,  or 
against  the  county  court,  common  council 
or  board  of  trustees  of  whloh  he  is  a 
member— such  claim  or  demand,  or  part 
thereof,  being  for  or  on  acoount  of  any 
contract  or  demand  or  service  not  authorized 
or  made  as  provided  or  required  by  law— 
every  such  person  so  offending  shall,  on 
conviction,  be  puniahed  by  imprisonment 
in  the  penitentiary  not  more  than  five 
years,  or  by  a fine  of  not  less  than  one 
hundred  nor  more  than  five  thousand  dollars, 
or  by  imprisonment  in  the  county  Jail  not 
less  than  two  nor  more  than  twelve  months, 
or  by  both  such  fine  and  imprisonment." 

Under  this  section  you  will  note  that  If  any  offloer  of  the 
scho  1 district  willfully  or  corruptly  votes  for,  assents  to,  or 
reports  in  favor  of,  or  allows  or  certifies  for  allowance  any  claim 
or  demand  against  the  district  of  which  he  is  a member  of  the  board, he 
is  subject  to  prosecution. 

We  are  of  the  opinion  that  Seetion  4091,  R.S.  Vo.  1929  is 
not  applicable  to  the  ease  under  discussion,  as  It  could  not  be  con- 
sidered that  llr.  Coe,  In  receiving  the  money  from  the  board  of  which 
he  is  a member,  has  embezzled  the  same. 

The  Supreme  Court  of  Missouri  in  the  case  of  State  v.  Douglass, 
239  L.o.  674,  makes  the  following  pertinent  comment  (l.c.  660-681): 
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"There  are  a great  many  felonies  whieh 
may  be  committed  by  publio  officers  be- 
sides bribery  and  embezzlement,  to-wlt, 
recelTing  benefits  from  the  deposit  of 
public  funds.  Secs.  4558  and  4559,  R.S. 

1909;  corruptly  allowing  and  auditing 
claims,  Sec.  4560,  R.S.  1909;  unlawful 
disbursement  of  public  moneys,  Sec.  4561, 

R.S.  1909;  falling  to  pay  over  excess  fees 
collected,  3ec.  4563,  R.S.  1909.  It  would 
therefore  have  been  wall  nigh  impossible 
for  the  General  Assembly  to  have  recited 
all  these  crimes  In  the  Statute  of  Limi- 
tations, and  in  using  the  brmad  words 
'corruption  in  offlca*,  they  found  a 
comprehensive  phrase  intended  to  cover 
every  class  of  crimes  whioh  amounts  to 
a felony  when  intentionally  committed  by 
a ministerial  or  Judicial  officer." 

It  is  therefore,  the  opinion  of  this  department  that  if 
Kr.  Coe  has  willfully  or  corruptly  voted  for  his  own  employment 
ana  for  the  compensation  incident  thereto,  he  would  be  subject 
to  prosecution  under  Seotlon  4090  R.S.  Uo.  1929. 


Respectfully  submitted. 


OLLIVSR  W.  NOLSH, 
Assistant  Attorney  General 


APPROVED: 


RflY  kcHWftiag, 

Attorney  General 


Collectc.r's  Bond  - Township  Board  may  properly  accept  new  bond 
under  Extra  Session  Laws  1933-1934,  p.  167,  where  old  bond  does 
not  cover  full  term  as  required  by  law. 


July  81,  1934. 


Hon*  Dewey  A.Routh, 

Proseouting  Attorney  of  Vernon  County, 
ITevada,  Missouri. 

Dear  f.lr« 


filed 


Answering  you r lotter  of  July  5,  1934,  which  is  us  follows! 


"The  Township  Collector  of  Center  Township  of  Vernon  County, 
Missouri,  one  Mrs.  Carr,  gave  an  enormously  large  bond  a year  ago 
in  order  to  qualify  for  office.  A p?oat  d al  of  trouble  ess  exper- 
ienced In  obtaining  this  bond  and  the  bonding  company  only  gave 
it  upon  one  year.  The  tiao  has  now  arrived  when  she  must  renew 
her  bond  und  die  ie  again  going  to  experience  a groat  deal  of 
trouble  In  getting  the  bonding  company  to  bond  her. 


"Under  the  now  law  passed  by  the  Extra  Session  in  1938, 
Section  18270,  tho  bonds  ure  considerably  out  down.  Of  course, 
it  Is  nrj  understanding  that  when  a person  has  node  a bond,  if 
cannot  be  out  down  during  tlioir  torn  of  office.  However,  in 
the  o se  cl  tod,  the  bond  was  only  made  for  a year  and  will  have 
to  be  renade  for  tho  slanlo  reason  thu  tho  bonding  company  would 
not  nake  it  for  any  longer  time. 

"I  would  like  to  have  your  opinion  as  to  hethor  or  not  the 
Township  Collector  could  coos  under  the  new  law  and  oould  get  e 
bond  in  accordance  rlth  tho  new  law.  Much  a bond  oould  be  easily 
obtained." 


First,  it  is  ap  parent  that  the  band  given  In  the  first  in- 
stance was  not  In  full  oosqpllanco  wit  ' tho  law,  flee.  12279,  R.  3. 

1929,  as  it  ran  for  only  one  year,  whereas  the  statute  requlros  the 
bond  to  be  effective  ’during  tho  period  for  which  such  col  ectar 
shell  be  eleoted  or  appointed."*  However,  such  a bond  hnvlnr  been 
given  and  accented,  there  certainly  would  exist  a oo non  law  liability 
on  such  a bond  for  a breach,  if  any,  of  Its  terns. 

Also  a more  falluro  of  an  of  'leer  to  fils  his  bond  within  the 
tine  prescribe'  by  law  does  not  Ipso  facto  vaoate  his  office.  State 
sx  rol  Blankenship  v.  Texas  do  mty.  44  T!o.  230 1 ftate  v.  ChurchilT, 

TT  o.  TT. 

In  40  C.  J.  962,  3oc.  94,  it  Is  saidt 

Tbs  legislature  has  powor  to  change  the  law  with  regard  to 
official  bonds  und  to  exact  new  and  additional  bonds  variant  In 
condition,  penalty,  obligation  and  surety,  fran  these  executed  under 
the  existing  law  under  which  tho  officer  was  inducted  Into  and  held 
offlee." 


Hon.  Dewey  A.  Routh— $2— 


July  21,  1934. 


The  new  statute  of  1934  also  reads  at  the  end: 

"Provided,  the  county  court  or  township  board  shall 
annually  examine  the  collectors  or  trustees  bond  as  to  form 
and  sufficiency  of  surety  and  In  case  of  doubt  shall  require 
additional  security." 

It  Is  therefore.  In  our  opinion,  eminently  proper  for  the 
township  board  in  this  Instance  to  require  a new  bond  In  accordance 
with  the  present  statute,  which  obviously  was  passed  by  the  legis- 
lature to  relieve  officers  from  the  hardshlo  of  the  excessive 
requirements  of  the  old  law. 


Respectfully  yours. 


WILLIAM  ORR  SAWYERS 
Assistant  Attorney-General 

APPROVED: 


m m^iMicK 

Attorney-General 


OaiL,,Uh&  L!i’  - Liability  of  ...liaoori  Ocean! salon  tor  the  Blind  to. 


AUgaot  27,  1534. 


Mrs*  ary  *•  Kydsr, 
xsoutlvo  LirMt.  r, 

Missouri  Ooraatle&ion  for  the  hllnfl, 
eefc  ihfittJr  Flase, 

-ft.  Louis,  t&csouri. 

Ly  dear  rs.  fiydsrt 

a request  for  o',  opinion  has  been  resolved  frcr  you  dated  ugust 
<L  , 1934*  i'uck  request  twin  in  the  following  tconsi: 

“pj.ea®e  »i¥»  ;<*«.  your  opinion  as  t « afcothsr  or  not  tea  «*g*s 
of  blind  ran,  with  families  cf  &lnc&-*,  son  bo  attached. 

fhe  non.  la  question  receive  Sll.^o  per  weei  as  wags®  in  our 
bsvivu.  shop,  and  In  addition  or*  the  recipients  of  tbs  blind 
pension.  of  par  month. 

?hia  la  referred  to  in  the  attached  copy  ol*  letter  to 

«r.  a.  &•  iiytis,  attorney  at  las,  2j21  Boeard  street,  for 
Louisa  raise,  1506  llllott  J treat. 

*e  aaroo  bad  several  recent  attests  to  attao:;  the  wages  of  our 
broom  aho;-  m.-lnyeas  and  sill  be  glad  to  hs.m  your  advice  on 
tala  sub  jest.*' 


wevlsed  statutes  -Missouri  1923  test  ion  133d  provides  in  part  as 

foils*? ? 


‘Ho  sheriff,  constable  or  otter  offltw  anarged  rite  the 
collect io.  of  raoauy  shall,  prior  to  tu*  rotar . day  of  an  eae- 
auticui  car  ether  preeose  wpea  which  the  saint  emy  be  toads,  be 
liable  to  bo  aua&aaed  as  garnishes;  nor  stall  an y county 
collector,  county  treasurer  or  **w5.oip*l  oor^omtion,  or  any 
of fiser  thereof  * * • * be  liable  to  be  sunosmed  an  arni acee ; " 

It  will  be  observe  ! that  this  statute  defines  certain  pear®  ns  aad  corpora- 
tions as  0a0Kr.it  fro.  garni  ahnant  aa«l  that  tllhniji  soot  public  officers  aad 
entitles  arc  specif ieally  mentioned,  the  isseuri  Ocataisslco  tor  the  Blind 
is  not  aneag  tarn.,  a».d  the  question  is  whether  or  act  the  issourl  usai  salon 
for  the  Blind  is  cacupt  fro*  garnlstaset  over,  although  it  is  cot  specifically 
oxcsxpted  by  this  staurte. 

At  oot-sjon  lac  a Municipal  corporation  is  axeu-t  fro?,  garaishneat  oa 
groan,  a of  public  policy,  Hawtbsm  v.  City  of  at.  Louis,  11  ?o.  60  (IU47), 
fortune  v.  Jlty  of  8%.  Ionia,  23  ie.  233  In  the  fonsr  case,  tho 

o?u?t  la  explalnim  the  reasons  of  public  policy  on  which  it  eaa  basing  Its 

V 

* 


27,  I934. 


dMtsiM  itll  at  pa«a  Gli 

"Sat  the  city  of  ht#  tools  la  a j,uulid  sarnie  ip*  1 tarporotio  , 
tracts  far  tit  puhlte  tooftt,  and  not  subjewt  Vo  too  sans 
miss  saaaralRi?  priests  carper  a tie*  a,  eueh  as  banka,  laaoraasa 
ootsimi  l«e,  sad  ether  similar  aorpcratioai.  1%  should  sot,  thare* 
fora,  to  ta^paUal  to  a ta ad  at  tha  tor  of  all  tta  eearta  la  the 
JUto  and  participate  la  tha  judicial  oontreearslaa  sarrlod  on 
between  dot) tore  cod  ereditera.  whilst  thaaa  contests  would  to 
going  an,  tha  publia  lataraat  could  auffar,  by  abstracting  fro 
their  eorpercto  atlas  tha  ties  sad  attention  of  too  afflsara, 
aril  ftautytw  V an  in  contests  about  abdafc  tha  eorporatlea  had 
j»d  heweewr  doa Irakis  it  nay  to  to  aradltors  to 
_ ilaat  tka  offlaara  of  tha  as rp ore  ties  their  jaat  da* 

>,  by  tka  aa-na  raanrtad  to  ia  this  aaaa,  yat  as  think  that 
publia  policy  forbids  too  Imposition  of  saah  a liability  upon 
tha  warper atlew,"  (11  to.  61 ) 

to#  also  ■ andlatoa  a.  Parklas,  49  m,  565  (1672), 


tka  statute  oi 
and  it  night  I 


of  authors  a.  ( lty  of  .-(*•  Loula,  augers,  saa  daaidod  bsfors 
iptUg  aurietpei  oorparatlet»  froa  garalshwat  bad  to 
argued  that  nos  that  tharo  ia  la  axl  stones  a statota 


sad  anti tics  aa 
by  implication  daalaroa  that 
oust  to  regerdwd  as  aubjeet  to 
this  a to  to  to  tka  aaaa  of  Xein  a* 
iaaldad  in  afcleh  It  aaa  hal 


taut  aosk  statota 
antltiaa  rvat  n-sced  thwrsia  as 

r,  clnee  t a anastaent  of 

>1  tutriot,  4 g o.  App,  460  (ldjoi  too 

that  a sc  tool  district  ana  not  aukjoat  to 


garni  aknant  aa  grounds  of  paMlo  poll <57,  and  tka  aourt  Aeelarwd  that  It 
not  ;las in*  this  examp tinn  cut  tha  ground  that  a school  latrlet  aaa  a 
si  pal  ocr.o  ration  and  aa  sash  oapraealy  emanpt  by  tka  statota,  tha  aourt 
toiig  tbs  position  that  aaaa  nltkaugi:  eehn-.l  la tr lots  are  not  expressly 
exempted  by  tha  statota,  aaaartkalaas  on  grounds  of  public  policy  a 
district  should  to  eaatipt  frac  ^amlahnar.t.  Tha  aourt  aaidt 


t of  tka  so bool  district*  la  wasted  la  a beard 
Their  psaara  sad  duties  are  g reearl bod  by  statute, 
of  thaaa  duties  they  resales  00  salary  or 
It  la  a treat  raaaaad  ia  thaai  tka  execution  of 


thiah  ia  oftentimes  attended  altk  aut  difficulty  and  ai 

*t|  and  to  allow  than  to  to  subjeat  to  gantlahaent  for  aay 
oay  to  anppaaad  to  to  due  by  than  to  aay  ottaahnent 
t,  it  as  area  to  ua  would  eoatreeane  tka  paliay  of  the  school 
Ice,  It  daafetlaaa  would  greatly  frustrate  thaaa  banbla,  tot 
naaaaaary,  offlaara  la  tr.air  laudable  andaaaora  to  sorry  aa  tha 
free  publia  aa  basis.  If  to*  fu  da  ar.iak  mm  Into  thair  hands  far 
that  ;arpaaa  are  to  to  esMdetoed  aad  ta«aa  fraa  tbsu  by  the  courts 
of  law,  by  th#  proeaaa  af  gtofilafcasut,  «e  think  tha  publia  paliay 
of  the  state  forbids  this,’*  (4k  tb,  «pp,  463), 


3*  rs.  *ry  ...  Hydsr 


27,  1934- 


in  l ha  eea«  of  -jtate  ax  rel  nd  to  u»«  of  Deeoh  7.  x«erie.B  dioroty 
Co.,  210  Me.  App.  205,  242  S.  #.  9^3  (1922)  1%  RI  hold  that  to  bolted 
J tat as  <eilrosd  ctalnl sir  tion  was  not  subject  to  garnishment,  fcio  oourt 
la  holding  euah  entity  axoi-.,- % saying  1 

"And  it  la  veil  aattlad  that  such  gorer  mental  agency,  being 
a jurt  of  the  oorerelgo  powsr,  was  not  subject  to  garni  absent 
if  auon  had  boon  attempted  in  tha  praaant  case.  * (210  ©.  App. 

210). 

TMa  latter  oaaa  my  not  be  string  authority  on  tha  point  under  considera- 
tion baeauee,  although  tha  court  did  not  lndiaate  lta  roan. ns  for  tha  as- 
nap t ion,  auah  reasons  night  wall  hars  bean  and  probably  wore  the  foot  that 
the  Uni  tea  totes  Railroad  /vdolnlstrstlon  is  an  instrumentality  of  tne 
orsrrme.it  of  tha  br  it  ad  states. 

*<a  consider  that  tits  saso  of  northern  7.  City  of  ~>t.  Louis,  supra, 
establishes  tin  principle  in  this  stats  that  public  policy  eocunpte  strictly 
^OTarasental  bodies  exorcising  ersarnoental  functions  from  s subjection  to 
the  confusion  and  distraction  of  garni  absents  against  than  in  which  they 
necessarily  bare  no  intarost,  and  that  the  ease  of  Kelm  7.  School  District, 
supra,  defines  the  law  of  tills  state  to  be  that  A.  J.  192)  doc t ion  I39O  does 
not  lapliedly  pro  Tent  an  esmptlon  fVom  garni  shsujit  to  a public  goTwnuaeotal 
age  as  y sot  aspraoaly  easr-.pt  ed  therein,  and  to  regard  tha  Missouri  Coanisslon 
for  the  Blind  as  s gorwrareotal  agency  to  whloh  tie  orguiconts  quoted  shore 
from  these  two  eases  would  apply. 

In  conclusion,  it  ia  our  opinion  that  the  is tour i Oawitsalon  for 
the  blind  a not  sub jest  to  garnishment. 

Vary  truly  „ours. 


AP  AOYubl 


EDWARD  K.  MILLER 

*Sol3*Ahi'  ATTUHNi!.*  (k.  .JH AJL. 


NOTARY  PUBLIC:  Notary  Public  commissioned  In  the  State 

of  Missouri  not  permitted  under  the  law 
to  attest  his  own  signature. 


[ F i L E D 

November  21,  1934 


honorable  Harry  t.  Boseean 
Prosecuting  Attorney  City  of  St.Louls 
Municipal  Courts  dull* lng 
St .Louis, Missouri 


Dear  Sirs 


Your  letter  requesting  an  opinion  Is  as  follows: 

"Will  you  please  advise  at  your 
earliest  convenience  as  to  whe- 
ther or  not  a notary  public 
commissioned  in  the  State  of 
Missouri  is  permitted  under  law 
to  attest  his  own  signature? 

Thanking  you,  I am.” 


Section  11739  R.  S.  Mo.  1929,  provides  the  powers 
and  duties  of  a notary  public  in  Missouri  and  provides: 

"They  may  administer  oaths  and  affirma- 
tions In  all  matters  incident  or  be- 
longing to  the  exercise  of  their  no- 
tarial off loss.  They  may  receive  the 
proof  or  acknowledgment  of  all  Instru- 
ments of  writing  relating  to  commerce 
and  navigation,  take  and  oertify 
relinquishments  of  dower  and  convey- 
ances of  real  estate  of  married  woman; 
the  proof  or  acknowledgment  of  deeds, 
conveyances,  powers  of  attorney  and 
other  Instruments  of  wrltln-.  In  like 
cases  and  In  the  same  manner  and  with 
like  effect  as  clerks  of  courts  of 
record  are  authorized  by  law;  take  and 
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certify  depositions  and  affidavits  and 
administer  oaths  and  af f inset ions ,and 
take  and  perpetuate  the  testimony  of 
witnesses,  in  like  cases  and  In  like 
manner  as  justices  of  the  peace  are 
authorised  by  law;  make  declarations 
and  protests , and  certify  the  truth 
thereof  under  their  official  seal , 
concerning  all  matters  by  them  done 
by  virtue  of  their  offices, and  shall 
have  all  the  power  and  perform  all 
the  duties  of  register  of  boatmen.” 


The  general  question  presented  by  your  Inquiry 
has  never  been  exactly  decided  by  the  Missouri  Courts, but 
we  do  find  that  where  one  Is  named  as  a party  to  a deed  he 
oanr.ot  take  and  certify  the  a cknowledgment  of  said  deed. 

In  the  case  of  Dali  v.  koore  (1873)  51  Mo.  589,  the  court 
said, when  reviewing  assignments  of  errors  In  the  trial 
court,  at  1.  c.  591: 

"The  court  correctly  decided  that 
the  acknowledgment  of  the  deed  of 
trust  to  Stephens,  having  been  taken 
by  himself,  was  void.  This  point 
was  expressly  held  In  Stevens  v. 

Hampton,  46  Mo.  404 ." 


Again  In  German  American  Hank  v.  Garondelet  Real 
Est.  Co.  150  Mo.  570,  1.  c.  576,  51  S.  W.  691,  the  court 
said: 


"The  notary  before  whom  the  deed  was 
acknowledged  was  Charles  F. Vogel, and 
when  the  deed  was  presented  for  re- 
cord, he  appeared  therein  as  the  gran- 
tee, and  It  was  so  recorded.  The 
wording  of  such  a deed  was  Improper, 
and  the  record  thereof  does  not  Im- 
part constructive  notice  to  subsequent 
purchasers,  under  Section  2419,  R.  S. 
Mo.  1889." 


Honorable  Harry  P*  uosecan  -3-  Nov amber  21,1934 


46  Corpus  Juris  Slo,  Section  30,  announces  the 
following  doctrine: 

"The  general  rule  is  that  a notary 
cannot  certify  to  an  act  in  a natter 
in  which  he  has  a personal  interest, 
although  the  contrary  doctrine  has 
been  announced*  The  nature  of  an 
interest  which  will  disable  hla 
to  act  cannot  be  stated  in  any  general 
rule , but  -rust  be  determined  in  each 
ease  from  the  peculiar  facts  and  cir- 
cumstances of  that  ease.” 


The  Missouri  cases  cited  above,  it  is  to  be  noted, 
deal  only  with  acknowledgment  to  deeds  and  do  not  deal  with 
attestations  generally*  The  right  of  a notary  to  attest 
under  the  statutes  of  Missouri,  is  not  Halted  to  deeds* 
Your  query  is  not  Had  ted  to  acknowledgments  to  deeds*  On 
the  other  hand,  the  rule  in  Missouri  voiding  an  acknowledg- 
ment to  a deed,  where  the  notary  swears  hlaself,  follows  the 
connon  law  rule  laid  down  generally  as  to  "attestation.” 

The  common  law  is  thus  stated  in  Seal  v*  Clarldge  7 -*Jb  516, 
(quoting  from  Donlvan  v*  St.  Anthony  8 N*  D*  585,l*c*589, 

80  N.  W.  772,  73  Am.  L.  R.  779,  46  L.  R.  A.  721:) 

"Lord  Melbourne,  in  answer  to  an 
inquiry  as  to  the  weaning  of  the  word 
'attestation, ' said:  'The  word  implies 
the  presence  of  some  person  who  stands 
by,  but  is  not  a party  to  the  trans- 
action,' and  elsewhere  in  the  same 
case  used  this  language:  '1  was  at 
first  surprised  that  no  authority  could 
be  found  directly  in  point,  but  no 
doubt,  the  common  sense  of  mankind  has 
always  rejected  the  notion  that  a par- 
ty to  a deed  could  also  attest  it.'  ” 


CONCLUSION. 


It  is  the  opinion  of  this  office  that  the  common 
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lav  rule  prevails  In  Missouri  as  to  a notary  attesting 
his  own  signature,  and  that  not  only  In  the  taking  of 
acknowledgements  to  deeds  but  also  In  any  other  attes- 
tation by  a notary,  allowed  by  statute.  It  Is  not 
legally  allowable  for  a notary  to  represent  himself 
and  attest  to  his  own  signature.  The  notary* s sta- 
tutory right  to  attest  Is  a right  to  represent  a 
client  other  than  himself,  and  when  he  pretends  to 
substitute  himself  for  a client  the  attestation  result- 
ing therefrom  is  void  and  of  no  legal  consequence. 


Respectfully  sutsrttted. 


•vm.  ORR  SAWYERS 

Assistant  Attorney  General , 


APPROVED* 


fto*  kckIWkTSI — 
Attorney  General. 


AOS iLC 
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GRIMfS  AND  PUNISHMENTS: -Under  Section  7782,  para,  a,  to  tamper  with 
an  automobile  is  a crime,  and  according  to  Webster,  to 
J iper  means  to  alter  or  che  e without  right.  Since  our 
Courts  have  not  interpreted  me  word  we  cannot  definitely 
say  whether  a person  who  removes  a part  and  carries  it 
away  should  be  prosecuted  under  said  Section,  instead  of 
under  the  Larceny  section. 


Mr.  Henry  C.  Sal veter, 
Prosecuting  Attorney, 
Sedal  ia , Mi  ssouri. 

Dear  Sir: 


February  21,  1934. 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inpulre  as  follows: 

"I  as  writing  to  your  department  for  an 
interpretation  of  toe  word  ’tamper, ’ as 
used  in  paragraoh  ra  ’ of  Sec.  7782,  1939, 
which  section  reads  as  follows:  *No  per- 
son shall  drive,  oner  ate,  use  or  tamper 
with  a motor  vehicle  or  trailer  without 
the  permission  of  the  owner  thereof. 

To  make  the  point  clear  we  have  for  some 
time  In  our  court  filed  informations 
under  this  paragraph  of  the  statute, 
charging  defendants  with  tampering  with 
automobiles.  Most  crimes  under  this 
section  are  committed  by  young  men,  and 
many  of  them  have  had  no  prior  convic- 
tions. 

In  the  case  I have  in  mind  a young  man 
stole  two  truck  tires  which  were  over  a 
greater  value  than  130.00.  In  the  inter- 
est of  permitting  the  jury  to  give  the 
young  man  a jail  sentence  if  they  saw 
fit,  rather  than  charging  out  and  out 
grand  larceny,  I have  out  two  counts  in 
the  information,  one  on  grand  larceny  and 
one  on  tampering,  and  then  in  cases  where 
they  are  young  men  of  previous  good 
character  I have  elected  to  go  to  the 
jury  on  the  charge  of  tampering  with  an 
automobile  under  the  above  section. 

A short  time  ago  an  attorney  in  our 
court  raised  the  point  that  if  a defend- 
ant does  nothing  more  than  go  to  the 
owner’s  truck  and  remove  tires  and  carry 
them  away,  that  he  cannot  then  be  found 
guilty  of  tampering.  It  has  always  been 
my  belief  that  the  ^ord  ’tamper’  means 
just  what  Webster  defines  it  to  mean. 


Mr.  Henry  G.  al  veter, 


-2- 


February  21,  1934 


that  is  changing  or  altering  a thing. 

I have  been  unable  after  diligent  search 
to  find  any  court  definitions  square  out 
on  this  point.  X have  found  a,  citation 
which  refers  to  an  opinion  of  the  attorney 
general  dated  April  24,  1931.  I do  not 
know  what  the  facte  were  or  the  question 
raised  in  the  opinion  above  cited. 


If  I am  correct  in  my  opinion  that  the 
word  'tamper*  was  intended  by  the  Legis- 
lature in  its  procedure  sense,  that  is 
altering  or  changing  a thing  without 
permission,  then,,  of  course,  my  fellow 
attorney's  opinion  is  incorrect.  If  I 
have  a.  mistaken  interpretation,  then,  of 
course,  I shall  not  in  the  future  act 
upon  my  former  opinion  in  the  matter,  and 
will  let  a case  involving'  the  facts  as 
above  stated  stand  or  fall  entirely 
upon  the  proposition  of  larceny. 

I will  sincerely  appreciate  the  opinion 
of  your  department,  and  also  any  informa- 
tion you  can  give  me  with  reference  to 
the  former  opinion  of  the  Attorney  General 
under  date  of  April  34,  1931." 

Paragraph  (a)  of  Section  7783,  R.  S.  K0.  1939, 
vides  as  follows: 

"Ho  person  shall  drive,  operate,  use  or 
tamper  with  a motor  vehicle  or  trailer 
without  the  permission  of  the  owner 

thereof. * 

Paragraph  (c)  of  Section  7786,  R.  S.  Mo.  1929, 
vides  as  follows: 

"Any  person  who  violates  paragraph  (a)  of 
section  7781,  paragraph  (a)  of  section 

7782  or  paragraph  (f)  or  (g)  of  section 

7783  shall  be  deemed,  guilty  of  a felony 
and  on  conviction  thereof  shall  be 
punished  by  imprisonment  in  the  peniten- 
tiary for  a term  not  exceeding  five  years 
or  by  confinement  in  the  county  jail  for 
a term  not  exceeding  one  year,  or  by  a 

f ind  not  exceeding  one  hundred  dollars 
(IldO. GO)  or  by  both  such  fine  and  im- 
prisonment. H 


pro- 


pro- 
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paragraph  (a)  of  Section  7782  for  driving,  operating,  using 
or  tampering  with  automobiles  where  the  person  has  attenuated 
to  drive  the  car  or  use  it  in  some  manner,  we  have  not  been 
able  to  find  any  decision  where  the  court  has  construed  the 
word  ’Hamper*  to  include  the  removing*  of  parts  or  equipment 
from  an  automobile.  Webster  defines  the  word  tamper  to 
mean,  8 To  meddle  so  as  to  alter  a thing,  especially  to 
make  changes  without  right,*  While  we  find  no  judicial 
construction  of  the  word  * tamper*,  under  the  foregoing 
definition  by  Webster  it  would  seem  that  if  a person  re- 
moved a oart  or  a piece  of  ecgiipaent  from  an  automobile 
he  would  be  “tampering*  with  said  automobile,  under  the 

terms  of  the  statute.  If  such  is  true,  the  crime  would 
be  committed  regardless  of  whether  the  accused  person 
stole  the  article  removed  or  not. 

Paragraph  (a)  of  Section  7786  provides  that  the 
stealing  of  any  part  of  equipment  of  a motor  vehicle  of 
the  value  of  more  than  1 30. 00  shall  be  a felony  and 
punished  by  imprisonment  in  the  penitentiary  for  a term 
not  exceeding  five  years,  or  by  confinement  in  the  county 
jail  for  a term  not  exceeding  one  year,  or  by  a fine  not 
exceeding  one  hundred  dollars,  or  by  both  such  fine  and 
imprisonment.  Both  are  made  felonies,  although  the 
punishment  for  tampering  is  not  as  severe  as  the  ounish- 
aent  for  stealing.  In  view  of  the  fact  that  there  is  no 
decision  of  this  State,  or  any  other  State  which  we  can 
find,  dealing  with  the  construction  of  the  word  Hamper- 
ing, as  applied  to  your  inquiry,  we  cannot  say  whether 
or  not  a conviction  would  be  upheld.  In  view  of  the 
definition  of  the  word  as  given  by  Webster,  it  would 
appear  taat  one  is  guilty  of  “tampering*  when  he  removes 
a part  or  piece  of  equipment  on  an  automobile.  Yet,  it 
is  barely  possible  that  the  courts  might  hold  that  the 
word  “tamper*  is  synonymous  with  the  words  “drive,  operate, 
or  use. “ 

You  inquire  as  to  the  opinion  issued  by  a former 
Attorney  General  \inder  date  of  April  24,  1931.  This 
opinion,  written  toy  Mr.  Carl  J.  Otto,  then  Assistant 
Attorney  General,  is  as  follows: 

“The  word  Hamper*  according  to  Webster 
means,  ’To  meddle  so  as  to  alter  a thing; 
especially  to  make  changes  without  right.  * 

If,  under  the  facts  you  give,  a crime 
was  committed  of  ’tampering**  with  a motor 
vehicle,  said  crime  was  completed  imme- 
diately upon  removing  the  engine  head, 
and  it  was  not  necessary  that  the  same 
be  stolen  or  taken  away  in  order  to  com- 
plete the  crime.  We  are  inclined  to  be- 
lieve that  prosecution  might  possibly 
be  brought  under  the  felony  charge  of 
tampering. 
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However,  as  a practical  matter  and  in 
order  to  minimize  the  danger  of  an  ac- 
quittal, we  seriously  doubt  the  advisa- 
bility of  prosecuting  under  the  felony 
section.  In  the  first  place,  there  has 
been  no  Supreme  Court  interpretation  of 
this  law,  and  the  penalty  inflicted  is 
rather  severe,  thereby  increasing  the 
possibility  of  acquittal.  On  the  whole, 
we  believe  the  best  practical  advice  is 
to  prosecute  him  under  subsection  (b) 
of  Section  28,  p.  105,  Laws  1921,  First 
Ext  tb  Se  s e ion . 8 

The  opinion  which  we  give  now  is  not  in  conflict 
with  the  above  opinion  given  Ey  a former  Attorney  General. 
We,  of  course,  cannot  with  certainty,  in  view  of  a lack 
of  decisions  by  our  courts,  determine  what  construction 
will  be  placed  upon  this  Section.  If  the  courts  should 
follow  the  literal  definition  of  the  word*  then  a person 
who  removes  a part  or  piece  of  equipment  from  an  automobile 
would  be  8 tampering"  with  the  automobile.  However,  as  a 
matter  of  safety,  it  might  be  advisable  to  indict  such 
individual  either  for  stealing  or  attempting  to  steal 
such  part  or  equipment. 


Very  truly  yours. 


APPROVED* 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


T 
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liable  fox  paying  out  money  of  district  upon  con- 
tract entered  into  in  violation  of  Sectioja  13 
of  Article  XIV  of  the  Constitution  of  Missouri. 


Ur.  Henry  C.  Sal  veter, 
Prosecuting  Attorney, 
Sedal  ia,  Missouri. 

Dear  Sir: 


We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

"I  would  imioh  appreciate  an  interpreta- 
tion from  your  office  with  reference  to 
the  following  question: 

Can  the  road  commissioners  of  a special 
road  district,  organised  under  Article 
9,  Chapter  42,  of  the  Revised  Statutee 
of  Missouri  for  1929,  apooint  and  hire 
a son  of  one  of  the  commissioners  to 
perform  services  on  the  roads  of  the 
district? 

If  such  employment  is  in  violation  of 
3eotion  13  of  Article  14  of  the  Constitu- 
tion of  Missouri,  would  the  commissioners, 
or  any  of  them,  be  personally  liable  to 
reimburse  money  thus  paid  out  to  the  road 
district,  assuming  that  the  relative 
employed  did  perform  bonified  services 
during  the  course  of  his  employment? 

This  question  has  frequently  been 
called  to  my  attention  by  road  commis- 
sioners, as  well  as  citisens  of  the 
County.  It  is  my  personal  opinion  that 
such  employment  is  in  violation  of  Sec- 
tion 13,  Article  14  of  the  Constitution 
of  Missouri.  However,  if  the  relative 
employed  renders  bonified  services  and 
assuming  that  the  oay  is  fair  and  reason- 
able for  the  services  performed,  I am 
anxious  to  know  whether  or  not  any  mem- 
bers of  the  road  district  would  never- 
theless be  responsible  to  reimburse  the 
district. • 

Section  13  of  Article  XlVof  the  Constitution  of 
I'issouri  provides  as  follows: 
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"Any  public  officer  or  employe  of  this 
State  or  of  any  political  subdivision 
thereof  who  shall , by  virtue  of  said 
office  or  employment,  hare  the  right  to 
name  or  appoint  any  person  to  render 
servioe  to  the  State  or  to  any  poli- 
tical subdivision  thereof,  and  who 
shall  name  or  appoint  to  such  service 
any  relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her  office 
or  employment." 


The  Supreme  Court  in  the  case  of  State  ex  inf 
LicKittrick  v.  Whittle,  63  S.  V.  (2d)  100,  held  that  a 
school  director  who  votes  to  employ  a relative  related 
within  the  prohibited  degree  subjects  himself  to  forfeit- 
ure of  offioe,  the  Court  saying  at  page  101: 


"The  amendment  is  directed  against 
officials  who  shall  have  (at  the 
time  of  the  selection)  *the  right 
to  name  or  appoint*  a person  to  office. 

Of  course,  a board  acts  through  its 
official  members,  or  a majority  thereof. 

If  at  the  time  of  the  selection  a mem- 
ber has  the  right  (power),  either  by 
casting  a deciding  vote  or  otherwise, 
to  name  or  appoint  a person  to  office, 
and  exercises  said  right  (power)  in 
favor  of  a relative  within  the  pro- 
hibited degree,  he  violates  the  amend- 
ment. In  this  case  it  is  admitted  that 
respondent  had  such  power  at  the  time 
of  the  selection,  and  that  he  exercised 
it  by  naming  and  appointing  his  first 
cousin  to  the  position  of  teacher  of 
the  school  in  said  district." 

The  ro8d  district  is  a political  subdivision 
of  the  State  so  as  to  come  within  the  limits  of  the  above 
section  of  the  Constitution.  It  Is  said  in  State  ex  rel. 
v.  Thompson,  285  S.  W.  57,  61: 

"The  district  when  organised  is  a 
municipal  corporation,  not  in  the 
limited  sense  applied  to  certain 
cities,  but  in  the  general  sense  in 
that  it  exercised  governmental  func- 
tions. It  is  a political  subdivision 
of  the  State.  State  ex  rel.  Kinder 
v.  Little  River  Drainage  District, 

236  S.  W.  848." 

It  will  be  seen  from  the  foregoing,  therefore 
that  a road  commissioner  who  votes  to  appoint  or  hire  his 
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son  to  perform  services  for  the  district  has  violated  the 
above  constitutional  provision,  and  has  made  himself  liable 
to  have  his  office  forfeited. 

You  next  inquire  whether  the  commissioners 
would  make  themselves  personally  liable  if  they  paid  the 
son  for  the  services  performed,  ^e  believe  that  the  con- 
tract entered  into  where  the  commissioner  appoints  his 
son  is  an  illegal  contract.  The  intention  in  the  adoption 
of  3ection  13  of  Article  XIV  is  evident  in  every  word. 

The  ouster  of  the  director  is  the  correction  of  only  one- 
half  of  the  evil.  To  permit  the  related  employe  to  retain 
the  benefits  of  the  vicious  contract  would  be  to  defeat  the 
purposes  of  the  amendment.  The  appointed  person,  in  our 
opinion,  would  not  be  able  to  enforce  the  illegal  contract 
against  the  district.  Since  the  contract  ia  illegal, as 
being  made  in  direot  conflict  with  the  provisions  of  the 
Constitution,  the  commissioners  would  have  no  legal  right 
to  pay  out  the  funds  of  the  district  upon  the  illegal 
contract.  If  they  do  pay  out  money  Illegally  they  make 
themselves  personally  liable.  In  the  case  of  Knox  County 
v.  Hunolt,  ilO  ’!o.  67,  it  was  held  that  the  Judges  of  the 
County  Court  were  liable  to  the  county  for  the  diversion 
of  the  county  school  fund  for  other  than  county  school 
purposes,  even  though  the  diversion  was  by  mistake  and 
the  county  received  the  benefit  of  the  money  misapplied, 
the  Court  said  at  page  75: 

"The  use  of  the  fund  for  the  pay- 
ment of  ordinary  county  debts  was 
an  act  in  direct  violation  of  the 
Constitution  and  laws  creating  thet 
fund,  and  was,  therefore,  nothing 
short  of  malfeasance.  That  the 
judges  would  be  liable  in  a private 
suit  to  persons  especially  injured 
for  such  a violation  of  law  is  clear, 
and  we  can  see  no  reason  why  they  are 
not  liable  to  the  county." 

Applying  the  rule  announced  in  the  above  case 
to  your  inquiry  it  must  logically  follow  that  if  the  county 
court  would  be  personally  liable  for  a diversion  of  funds 
where  it  was  done  by  mistake,  certainly  they  would  be  per- 
sonally liable  for  money  paid  out  upon  a contract  which 
was  exeouted  in  direct  violation  of  the  State  Constitution. 

It  Is  therefore  the  opinion  of  this  Department 
that  if  a road  commissioner  votes  to  elect  or  apooint  his 
son  to  render  service  to  the  district,  the  contract  enter- 
ed into  be tween  the  district  and  the  son  is  illegal  and 
unenforcible,  and  if  the  district  pays, out  of  the  district 
treasury,  funds  upon  the  illegal  contract,  the  road  commie- 
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sioners  would  be  personally  liable  to  refund  that  money 
into  the  treasury,  regardless  of  whether  the  eervices 
were  performed  or  the  amount  paid  was  reasonable. 


Very  truly  yours. 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


APPROVED: 


Attorney  Oeneral. 
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Last  day  for  candidates  to  file  for  August  Primary 
Election,  1934* 


June  1,  1934. 


Hon.  Paul  H.  Sanderson 
County  Clerk 
Pike  County 

Bowling  ireen,  Missouri 


Dear  Mr.  Sanderson: 


live  acknowledge  reoelpt  of  your  letter  of  May  29th, 
1934,  In  which  you  request  an  opinion  as  to  the  last  day 
In  which  candidates  nay  file  for  office  in  the  forthcoming 
primary  election.  Your  letter  is  as  follows: 

"There  seems  to  be  some  misunderstanding 
as  to  the  last  day  in  which  candidates 
may  file  for  office  in  the  forthcoming 
primary • 

"will  you  please  advise  me  by  return  mail 
the  last  day  a eandidats  can  fileT" 


Section  10264,  R.  £.  Mo.  1929,  provides  as  follows: 

"The  primary  shall  be  held  at  the  reg- 
ular polling  places  in  each  precinct 
on  the  first  rue  sday  of  August.  1910 
and  biennially  iher eaTCer , f or  the 
nomination  of  all  candidates  to  be 
voted  for  at  the  next  November  election.” 


And,  Section  10267,  H.  S.  Mo.  1929,  provides  that, 

"The  name  of  no  candidate  shall  be  print- 
ed upon  any  official  ballot  at  any  primary 
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election,  unless  at  least  sixty  day 

a writ  tar 
een  filed  by  tha 


Si  or  to  such  primary  a writ  tan  dec- 
ratlon  shall  hare  Lear 


nation 
candidate. 


Tha  general  rula  is,  that  whara  a statute  raquires 
that  an  act  be  performed  a fixed  number  of  days  previous  to 
a specified  day,  tha  last  d^j-  should  ba  excluded  and  tha 
first  day  included  In  asking  tha  computation . Tha  priaary 
election  will  ba  held  on  Tuesday,  August  7th,  1954.  It  will, 
therefore,  ba  necessary  for  all  candidates  to  have  their 
declarations  filed  with  tha  proper  officials  on  or  before 
aidnight,  June  8th,  1954* 


Vary  truly  yours. 


COVELL  R.  HEWITT 
A ssi  stant  At  torney-leneral . 


APPROVED* 
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DEPARTMENT  OF  PENAL  INSTITUTIONS:  Inmates  of  Intermediate 

Reformatory  should  be 
held  in  that  institution 
until  ordered  transferred 
by  the  Commissioners  of 
Paaal  Institutions  with 
the  consent  of  the  Governor, 


August  16,  1934 


Honorable  J.  M,  Sanders 
Warden 

Jefferson  City 
Missouri 


FILED 


Dear  Mr.  Sanders t 


Receipt  of  your  letter  dated  July  51,  1954 
is  acknowledged. 

Your  letter  is  as  follows: 

”The  statutes  provide  that  if  a person 
be  convicted  for  the  first  time  of  a 
felony, he  being  between  the  ages  of 
seventeen  and  tw9nty-five  and  he  not 
be  guilty  of  treason  or  murder  in  the 
1st  or  2nd  degree, or  any  other  offense 
in  which  capital  punishment  is  provided, 
may  be  sentenced  to  the  Intermediate 
Reformatory  at  Algoa,Mlssourl|however, 
in  many  cases  the  Courts  not  knowing  of 
the  prisoner  having  a former  record, have 
sentenced  them  to  the  Reformatory  at  Algoa. 

It  has  been  the  practice,  when  it  was 
discovered, that  they  had  a former  record, 
to  hold  the  instate  in  our  receiving  cell 
at  the  prison  pending  the  transfer  to  the 
prison  proper* 

It  also  has  been  the  practice, in  cases  of 
escapes  from  Algoa, to  be  brought  to  the 
prison  until  the  transfer  to  the  priscn  is 
made* 

I contend  in  all  cases, both  second  offenders 
and  escapes,  should  be  held  at  Algoa  where 
they  have  been  sentenced  by  the  Court, until 
the  final  order  of  the  Governor  is  made 
transfering  them  to  the  penitentiary* 
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1 do  not  think  that  1 have  any  legal 
right  to  hold  any  Algoa  prisoner  pend- 
ing the  decision  of  the  Board,and  should 
not  be  held  responsible  for  sane,  as  Al- 
goa and  the  Penitentiary  are  tvo  separate 
Institutions. 

Would  you  please  render  an  opinion  in  this 
matter." 


Section  8466  Revised  Statutes  1929  provides! 

"An  Intermediate  reformatory  for  younr 
men, who  for  the  first  time  have  been 
convicted  of  a felony  as  hereinafter 
designated.  Is  hereby  established." 


With  reference  to  the  management  and  control  of 
the  Intermediate  reformatory  Section  8470  provides i 

"The  comnissl oners  of  the  department 
of  penal  Institutions  shall  have  con- 
trol of  the  Institution,  determine 
the  policy  of  the  same  and  make  neces- 
sary rules  not  inconsistent  with  the 
law,  for  the  discipline.  Instruction, 
and  employment,  and  release  or  trans- 
of  the  Inmates)  cause  to  be  kept 
proper  records  Including  those  of  the 
lnmatesjand  audit  the  accounts  of  ths 
superintendent  monthly." 


Section  8474  reads i 

"If  any  male  person  seventeen  years  of 
age  and  less  than  twenty-five  years  of 
age  be  convicted  of  a felony  for  the 
first  time, and  he  be  not  guilty  of  trea- 
son or  murder  in  the  first  or  second 
degree,  or  any  offense  for  which  capi- 
tal punishment  Is  provided,  the  court 
trying  such  person  may  sentence  him  to 
the  custody  of  the  officials  of  the  In- 
termediate reformatory  to  be  confined 
at  said  reformatory  for  the  term  pres- 
cribed by  the  statutes  of  this  state  and 
fixed  by  the  court  or  Jury  as  a punish- 
ment for  such  offense.  It  shall  be  the 
duty  of  the  officials.  In  charge  of  said 
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ref ormatory  to  reoelve  all  such  eon* 
vlctod  porscnB." 


Subdivision  b.  of  Seetlon  8475,  authorising 
the  transfer  of  Inmates  from  the  Intermediate  reformatory 
to  the  penitentiary.  In  part  reads  as  follows i 

"The  department  of  penal  Institu- 
tions shall  have  the  power,  with  the 
consent  of  the  governor, to  transfer  to 
the  penitentiary  any  prisoner  who  sub- 
sequent to  his  eoTimlttal  to  the  Inter- 
mediate reformatory , shall  he  shown  to 
their  satisfaction  to  have  been, at  the 
time  of  his  conviction, twenty-five  years 
of  age  or  over, or  to  have  been  previously 
convicted  of  a felony) and  may  also  trans- 
fer any  apparently  incorrigible  prisoner, 
whose  presence  in  the  reformatory  appears 
to  be  seriously  detrimental  to  the  well- 
being of  the  Inmates  of  the  Institution. 

* * W *■ 


The  above  quoted  portion  of  Seetlon  8475  gives 
to  the  Commissioners  of  Penal  Institutions,  with  the  consent 
of  the  Oovernor,  authority  to  transfer  to  the  penitentiary  any 
Inmate  of  the  Intermediate  reformatory  when  It  Is  shown  that 
such  Innate  does  not  oome  within  the  provisions  of  Seetlon 
8474  above  set  out*  The  power  and  authority  Is  clear  and 
absolute  notwithstanding  the  judgment  and  sentence  of  the  court. 

The  Judgment  and  sentence  of  the  oourt  Is  presump- 
tively correot  as  to  age  and  first  conviction,  until  a differ- 
ent finding  Is  made  by  the  coanlssloners  of  penal  Institutions* 

Until  such  shoving  is  made  to  the  eommls si  oners 
of  penal  Institutions  and  until  the  consent  of  the  governor  to 
a transfer  to  the  penitentiary  has  been  procured,  the  Inmate 
should  be  kept  and  remain  in  the  Intermediate  reformatory  and 
not  In  the  state  penitentiary*  He  should  only  be  transferred 
to  the  state  penitentiary  from  the  Intermediate  reformatory 
when  the  commissioners  of  penal  institutions  have  made  an  order 
therefor,  with  the  consent  of  the  governor* 

The  above  statement  would  apply  to  any  Inmate 
sentenced  to  the  Intermediate  reformatory  who  might  be  subject 
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to  b«  transferred  to  the  state  penitentiary  by  order  of 
the  commissi oners,  with  the  consent  of  the  governor* 


Very  truly  yours. 


GILdKHT  LA Mb 

Assistant  Attorney  General* 


APPKOVEDi 


I OT ' 'ioZTHREICX — 

Attorney  General* 


GLlLC 


MEMBERS  OF  THE  STATE  HIGHWAY  PATROL  are  not  entitled  to 
receive  rewards  for  the  apprehension  of.  escaped  con- 
victs from  the  Missouri  State  Penitentiary. 


f 


)> 


September  7,  1934* 


Honorable  J.  M.  Smders,  Warden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 

Dear  Sir* 


This  Department  is  in  receipt  of  your  3e  tter 
of  August  14th,  wherein  you  state  as  follows: 

"Will  you  please  advise  as  to  whether 
or  not  State  Highway  Patrolman  are  en- 
titled to  receive  a reward  for  the  ap- 
prehension of  an  escaped  convict  of 
the  Missouri  State  Penitentiary* " 


Laws  of  Missouri  1931,  Section  13,  page  234, 
declares  that  members  of  the  Missouri  State  Highway  Pa- 
trol are  officers  of  the  State  of  Missouri  and  reads  as 
follows* 


"The  members  of  the  patrol  are  hereby 
declared  to  be  officers  of  the  state 
of  Missouri  and  shall  be  so  deemed  and 
taken  in  all  courts  having  jurisdiction 
of  offenses  against  the  laws  of  this 
state.  The  members  of  the  patrol  shall 
have  the  powers  now  or  hereafter  vested 
by  law  in  peace  officers  except  the  ser- 
ving or  execution  of  civil  process.  The 
members  of  the  patrol  shall  have  author- 
ity to  arrest  without  writ,  rule, order 
or  process  any  person  detected  by  him 
in  the  act  of  violating  any  law  of  the 
state.  When  a member  of  the  patrol  is 
in  pursuit  of  a violator  or  suspected 
violator  and  is  unable  to  arrest  such 
violator  or  suspected  violator  within 
the  limits  of  the  district  or  terri- 
tory over  which  the  Jurisdiction  of 
such  member  of  the  patrol  extends, he 
shall  be  and  is  hereby  authorised  to 
continue  in  pursuit  of  such  violator 
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or  suspected  violator  into  whatever 
part  of  this  state  may  be  reasonably 
necessary  to  effect  the  apprehension 
and  arrest  of  the  same  and  to  arrest 
such  violator  or  suspected  violator 
wherever  he  may  be  overtaken.” 


Under  the  above  rules  and  regulations  of  the  State 
Highway  Patrol  the  members  of  the  patrol  are  declared  offic- 
ers of  the  State  and  are  vested  by  law  with  cowers  possessed 
by  peace  officers,  except  service  of  civil  process.  The 
members  of  the  State  Patrol  are  further  given  the  authority 
to  arrest  any  person  detected  by  them  in  the  violation  of  any 
law  of  this  State. 

In  the  case  of  Kick  v.  Merry,  23  Mo.  72,  1.  c.  76; 
66  Am.  Dec.  658,  our  court  In  holding  that  an  officer  may  not 
receive  a reward  for  services  required  of  him  as  part  of  his 
official  duties,  said: 

"The  case  falls  within  the  mischief 
of  the  rule  of  the  common  law  which 
prohibits  an  officer  from  taking  a 
reward  as  an  Inducement  to  do  his  duty. 

He  received  a stated  salary  for  his 
services.  The  services  rendered  were 
within  the  duties  of  his  office.  All 
his  energies  had  been  devoted  to  the 
service  of  the  city.  Under  such  circum- 
stances, to  permit  an  officer  to  stipu- 
late for  extra  compensation  for  services 
to  which  the  public  was  entitled, would 
lead  to  great  corruption  and  oppression 
in  office.  It  would  follow  that  when- 
ever a crime  was  committed.  Instead  of 
speedy  efforts  for  the  arrest  of  the 
offender,  there  would  be  a holding  back, 
in  the  hope  that  there  would  be  a re- 
ward given  for  his  apprehension.  If 
once  a habit  of  taking  a reward  Is  in- 
troduced, nothing  will  be  done  unless 
the  service  is  previously  purchased  by 
extra  pay." 


Again  In  the  case  of  Cornwell  v.  St. Louis  Transit 
Comnany,  73  S.  IS.  305;  100  Mb.  App.  258,  1.  c.  262,  our  court 
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In  holding  that  a member  of  a posse  vho  at  the  time  he  mada 
the  arrest  was  a oeace  officer,  and,  therefore,  not  entitled 
to  a reward,  stated: 

"Plaintiff,  as  a member  of  the  posse, at 
the  time  he  made  the  arrest, was  a conser- 
vator of  the  peace  (R.  S.  1899, sec. 62191 
and  therein  was  merely  discharging  his 
duty  as  such  deputy  and  temporary  officer 
and  would  have  been  debarred  from  recover- 
ing any  reward  for  the  performance  of  such 
official  obligation, for  a outlie  officer  Is 
not  allowed  to  receive,  for  performing  an 
official  duty,  any  other  compensation  than 
that  provided  by  la  w*  Public  policy  forbids 
an  officer  from  claiming  a reward  for  per- 
formance of  any  act  which  Is  by  law  made 
part  of  his  duty,*  ***-»*»**. 

Wood  on  Master  and  Servant  (?  Id*), sec* 

170;  Gregg  v.  Pierce,  53  Barb. 387;  Relf 
v.  Page,  55  Wls.  496;  Morris  v.  Hassling, 

11  L*  R*  A.  399;  Brouenberg  v.  Coburn, 110 
Ind*174;  Thornton  v.  Railroad,  42  Mo*58; 

Hogan  v.  Stophlet,  179  111*  150;  Smiths 
v*  Gentry,  42  L*  R*  A*  302;  Lees  v.  Colgan, 

40  Ii*  R*  A*  355;  3t*  Louis  etc*,Ry*  Co*  v* 

Grafton,  51  Ark*  504* " 


As  previously  stated,  members  of  the  State  Highway 
Patrol  are  public  officers  of  this  State.  They  have  the 
authority  to  arrest  any  person,  detected  by  them,  in  the  vio- 
lation of  any  law  of  this  State,  and  It  is  therefore  clearly 
a part  of  their  official  duty  to  apprehend  any  escaped  con- 
vict. The  courts  in  this  country  are  practically  unanimous 
in  declaring,  and  it  has  been  the  principle  at  common  law, 
that  a public  officer,  working  for  a fixed  compensation,  or 
whose  fees  are  prescribed  by  law,  cannot  demand  or  contract 
for  a reward  for  services  rendered  In  the  line  or  scope  of  hla 
official  duty* 

A State  Highway  Patrolman  receives  a stated  salary 
for  his  services,  and  as  said  by  our  courts  "to  stipulate  for 
extra  compensation  for  services  to  which  the  public  was  entitled. 
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would  lead  to  great  corruption  and  oppression  In  office.  It 
would  follow  that  whenever  a crime  was  committed,  Instead  of 
speedy  efforts  for  the  arrest  of  the  offender,  there  would  be 
a holding  back.  In  the  hope  that  there  would  be  a reward  given 
for  his  apprehension." 

In  view  of  the  foregoing  we  are  of  the  opinion  that 
since  members  of  the  State  Highway  Patrol  are  public  officers, 
and  since  it  is  part  of  their  official  duty  to  apprehend  any 
escaped  convict  from  the  Missouri  State  Penitentiary,  In  so 
doing  they  are  not  entitled  to  extra  compensation  or  reward 
for  such  services. 


Respectfully  submitted. 


Wm.  ORR  SAWYERS 

Assistant  Attorney  Oeneral 


APPROVED  t 


ROY  McKITTRICtf 
Attorney  Qeneral. 
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comm  COURT:  SALARIES:  LIMITATIONS:  HIGHWAYS:  Suit  by  ex-office 

bolder  governed  by  five  year  statute  of  limitations 

Ex-office  holders  are  not  estopped  to  claim  back 
salary. 

Rock  public  roads  include  gravel  roads. 

Section  11808  Revised  Statutes  Missouri  1929  to 
be  used  in  estimating  population  until  effective 
date  of  Laws  1953,  page  369. 


Honorable  Henry  C.  Salveter 
Prosecuting  Attorney 
Sedalia 
Missouri 


September  20,  1934 


Dear  Mr.  ialvstari 


This  Department  acknowledges  receipt  of  your  let- 
ter dated  September  14,  1934  as  follows: 

"Two  suits  against  the  County  of  Pettis 
have  recently  been  filed  on  behalf  of 
two  Kx- County  Judges,  who  were  members 
of  our  County  Court  from  January  1,1929, 
to  January  1,1931.  Since  January  1,1931, 

Judges  of  the  County  Court  In  Pettis 
County  have  drawn  a salary  of  #2500  par 
year  under  lection  £092  H.  S.  Mo.  1929. 

The  claims  on  behalf  of  these  ex- Judges 
are  for  *1200  a year,  as  road  owerseers 
for  the  years  1929  and  1930,  under  Sec- 
tion 7892  H.  S.  Mo.  1929.  This  same  sec- 
tion had  bean  the  law  for  several  years 
prior  to  1929.  Section  7892  aforesaid. 
Interpreted  with  Section  11808  R.  S.  Mo. 

1929,  gave  Pattis  County  a population  of 
between  seventy  and  eighty  thousand  dur- 
ing the  years  in  question.  In  these 
years  the  County  also  had  more  than  two 
hundred  miles  of  paved,  macadamised  and 

evulad  public  roads.  Fettle  county  also 
a total  taxable  wealth  of  over 
^25,000,000  and  did  not  contain  a city 
of  the  first  class.  The  above  named  suits 
wsre  filed  in  our  Circuit  Court  the  lat- 
ter part  of  June  ,1934. 


In  preparing  the  defense  of  these  cases 
on  behalf  of  the  County,  and  considering 
whether  a settlement  should  be  mad#  of 
the  elalms,  I respectfully  petition  your 
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department  for  an  opinion  with  refer* 
ence  to  the  following  questions , con* 
coming  said  eases* 

(1)  Does  an  ex-office  holder,  of  a 
county,  have  the  benefit  of  a five 
year  period  within  4ileh  to  file  his 
elalm  against  the  county  for  back 
salary! 

Section  862  R.  3.  Mo*  1929  allows  a 
five  year  period  within  which  to  sue. 

In  cases  of,  'an  action  upon  a liabil- 
ity created  by  a statute  other  than  a 
penalty  or  a forfeiture**  I am  unable 
to  find  any  other  statute  which  limits 
claims  against  a county  for  a leas  per- 
lod.  .action  11416  R.  S.  Mo*  1929 
Halts  claims  against  the  State  to  a 
parlod  of  two  years,  but  In  my  opinion 
this  does  not  apply  to  claims  against  a 
county*  You  will  observe  from  the  above 
statement  of  faots  that  the  suit  was 
filed  four  end  half  years  after  December, 
1929*  Counsel  for  claimant a agree  that 
the  salary  for  the  first  six  months  of 
the  year  1929  Is  barred  under  the  five 
year  statute*  lienee,  whether  or  not 
claimants  could  recover  for  the  first 
six  months  of  the  year  1929  Is  not  an 
Issue  In  this  Inquiry* 

(2)  The  second  question  1st  Are  claim- 
ants now  estopped  to  assert  their  claim 
fox*  back  salary!  Claimants,  as  Judges 
of  ths  County  Court  and  as  members  of 
the  beard  of  road  overeaere,  were  the 

of floors  who  wrote  their  own  pay  o hecks* 
They  had  absolute  opportunity  to  pay 
themselves  what  was  dua  them  under  ths 
lew*  The  fact  that  they  did  not  taka 
their  money  at  the  time  it  was  dua  le 
entirely  their  own  fault*  As  a moral 
proposition.  It  seems  unjust  that  they 
should  now  be  permitted,  after  these 
long  years,  to  come  In  and  ask  for 
their  pay*  However,  as  a legal  proposi- 
tion, which  of  course  governs.  It  appears 
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to  ne  that  the  following  cases  lay  down 
tho  rule  that  If  the  law  gives  a county 
officer  a salary*  that  he  is  entitled  to 
collect  the  full  salary*  and  even  though 
ho  aeeepts  a smaller  sum  than  the  law  al- 
lows*  that  he  stay  later  demand  and  collect 
the  full  amount  to  which  he  was  originally 
entitled i 

State  ex  rel.  -v-  Hamilton, 31 2 Ho.157* 

279  3.  W.  33 

State  ex  rel.  -v-  Hamilton,  260  3.  *•  466 
State  ex  rel.  -v-  Ladder*  235  3.  ».  421 
State  ex  rel.  -v  Orinatead,  282  S.  W.  715. 
State  ex  rel.  -v-  Fiahar*  282  S.  «.  724 
Stato  ax  rel.  -v-  Hookleman*  240  S.  I.  209 
State  ex  rel.  -v--  cal  ley , 272  3.  »t.  921 
State  ex  rel.  -v-  McCurdy,  28 2 S.  W.  722 

(3)  The  third  issue  is  whether  or  not  a 
public  graveled  road,  and  being  an  all 
weather  roed  at  all  seasons  of  the  year* 
cooes  within  the  qualifications  presort- 
bed  in  Section  7892,  aforesaid.  Said 
Soot Ion  provides , 'and  which  now  have  or 
may  hereafter  have  •'-ore  than  two  hundred 
miles  of  macadamised  or  rock  public  roads.' 
The  phrase  'rock  public  roaJs'  would*  In 
tlx#  opinion  of  this  office,  mean  and  refer 
to  a road  which  had  sufficient  hard  surfaee* 
to  be  available  and  open  to  public  traffic 
at  any  and  all  ae asons  of  the  year*  under 
all  weather  conditions.  In  my  opinion  a 
gravel  road  which  was  an  all  weather  road 
ror  all  seasons  comes  within  the  meaning* 
'rock  public  roads.'  However*  1 will  ap- 
preciate your  Interpretation  as  to  that 
question. 

(4)  The  fourth  question  is  whether  or 
not  Pettis  County  during  the  years  in 
question  had  a population  of  more  than 
50*000.  The  actual  or  census  population 
of  Pattis  County  during  the  years  con- 
cerned was  lass  than  50*000.  However* 
Section  11808  K.  S.  ao.  1929  expressly 
provided  that  the  population  of  all 
counties  for  the  purposes  of  determining 
the  fees  or  salary  due  an  officer * should 
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be  determined  end  ascertained  by  Mul- 
tiplying the  hlghost  numoer  of  votes 
oast  at  the  laet  previous  general  elec- 
tion by  five.  It  is  the  opinion  of 
this  office  that  the  population  of  Fet- 
tle County  for  the  purpose  of  determin- 
ing the  salary  01  the  board  of  road 
ovorseers  during  the  year*  in  question 
Is  determined  by  the  oeiltlplloatlon 
nethod  and  is  not  to  be  determined  by 
the  eotuel  census.  As  sbovs  steted 
Fettis  County  had  a population, under 
the  tanas  of  Soetion  11806,  of  over 
50,000.  It  le  the  opinion  of  this  of- 
floe  that  tne  right  of  the  olainents 
to  prevail  Is  determined  upon  the  pro- 
visions of  the  lav  ac  it  was  written 
and  existed  during  the  years  in  question. 
The  fact  that  Seat ion  lib Ob  a.  S.  19 ft 
was  repealed  and  a now  section  re- enacted 
bearing  the  .same  li  mber  in  the  laws  of 
1955,  page  56b,  whore by  the  population 
of  a county  le  determined  solely  by  the 
last  decennial  census  of  the  United  Stated, 
canrot  have  a retroactive  force  and  effect 
against  the  claimants  in  the  opinion  of 
this  office. 

while  this  office,  end  the  greet  majority 
of  the  county  tax  payers  would  be  person- 
ally gratified  to  be  in  a position  to  de- 
feat the  above  claimants,  yet  it  appears 
that  the  law  and  the  facts  are  In  favor  or 
the  claimants.  Since  the  claims  involve 
a matter  of  public  importance  td  the  tax 
payers  of  the  county,  1 desire  to  know  the 
opinion  of  your  department  end  to  learn 
whether  or  not  it  concurs  with  my  own,  be- 
fore advising  the  present  Judges  of  our 
County  Court  with  reference  to  e disposi- 
tion of  the  claims 


We  address  ourselves  to  your  inquiries  In  the 
order  in  which  you  number  them. 


1 


section  862  Kevlsed  Statutes  Missouri  1929  provides! 
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"What  within  five  years.  Within  five 
yearst  rirst,  all  actions  upon  eon* 
tracts,  obligations  or  liabilities , ex* 
press  or  Implied,  exoapt  those  mention* 
ad  In  section  861, and  except  upon  Judg- 
ments or  decrees  of  a court  of  record, 
and  except  where  a different  tine  ie 
herein  limited;  second,  an  action  upon 
a liability  created  by  a statute  other 
than  a penalty  or  forfeiture;  third, 
an  action  for  trespass  on  real  estate; 
fourth,  an  action  for  taking,  detaining 
or  injuring  any  goods  or  chattel a, in* 
eluding  actions  for  the  recovery  of 
epeolflc  personal  property,  or  for  any 
other  injury  to  the  person  or  rights  of 
another,  not  arlsln  on  contract, and 
not  herein  otherwise  enumerated ; fifth, 
an  action  for  relief  on  the  ground  of 
fraud,  the  cause  of  action  in  such  case 
to  oo  deemed  not  to  have  accrued  until 
the  discovery  by  the  aggrieved  party, 
at  any  time  within  ten  years,  of  the 
facta  constituting  the  fraud." 


There  is  not  anv  special  statute  of  limitations 
In  the  State  of  Missouri  applying  to  actions  brought  by  an  ax* 
office  holder  of  a county  against  such  county*  ie  do  not 
find  that  the  question  of  whether  or  not  Seotlon  862, above  set 
out, applies  to  actions  brought  by  an  ex*offlce  holder  of  the 
county  against  such  county  to  have  been  ruled  In  this  State* 

But  in  a nvaber  of  such  suits  the  faot  that  such  section  would 
apply  to  such  action  does  not  seem  to  have  been  questioned;  for 
instance,  in  the  case  of  State  ex  rel.  Sperry  ▼ • beaty  2 82  S.W* 
725,  the  aotlon  was  one  to  recover  unpaid  salaries  for  the 
years  1921,  1922,  1925  and  1924,  and  there  was  no  contention 
that  Section  662  did  not  apply. 

We  are  of  the  opinion  that  in  an  action  brought 
against  a county,  by  an  ex*oounty  offloo  holder,  for  unpaid 
salary  that  so  far  as  the  question  of  limitation  is  concerned 
Section  862  Revised  Statutes  Missouri  1929  controls* 


2. 


Oj  Section  7892  Revised  Statutes  Missouri  1929,  in 
counties  #iere  certain  precedent  conditions  of  fact  exist,  mem- 
bers of  the  county  court  are  entitled  to. 
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• receive  e salary  of  $1200 
per  annua  to  be  paid,  by  the  county, 
monthly,  in  equal  monthly  install* 
ments  out  of  a fund  mentioned  In 
said  subdivision  (2)  of  Section  9874." 


The  legal  obligation  of  a proper  eounty  to  pay 
the  aeabers  of  the  eounty  oourt  is  thus  and  thereby  fixed* 

The  question  of  whether  or  not  ty  accepting  a portion  of  what 
the  law  provided  the  aeabers  of  a county  court  were  entitled 
works  an  estoppel  against  such  aeabers  thereafter  claiming  the 
proper  amount  due  then  under  the  law,  was  discussed  in  prin- 
ciple in  state  ex  rel  burners  v*  Hamilton  312  so*  157,  being 
an  action  by  a clerk  of  the  circuit  court  to  coape 1 Issuance 
to  hln  of  warrants  for  a certain  portion  of  his  salary  thereto- 
fore uncollected  by  him*  It  was  contended  that,  having 
theretofore  aoeepted  a portion  of  tha  salary  due  him,  the  cir- 
cuit clerk  was  estopped  to  thereefter  make  claim  for  the  unpaid 
portion  of  the  salary.  The  uprose  Oourt  of  Missouri,  at 
page  172  of  the  opinion  soldi 

"Having  reached  the  conclusion  that 
relator  was  entitle  d under  our  Con- 
stitution and  Statutes  to  $1950  per 
annum  as  his  salary,  what  has  trans- 
pired to  cut  off  hie  right  to  recover 
the  difference  between  the  above  amount 
and  tha  salary  of  $1600  paid  by  res* 
pendents T 

The  County  Court  of  Cmwford  County  wee 
not  vested  by  lew  with  the  power  to  com- 
promise relator's  rights  end  coapel  hln 
to  accept  as  his  salary  leas  than  the 
lew  allowed  him*  The  county  court  was 
s imply  required,  in  the  performance  of 
e purely  ministerial  set,  to  issue 
warrants  to  relator  for  his  monthly 
salary,  based  on  the  population  of  said 
eounty,  as  determined  under  the  fore- 
going lew*  In  so  doing,  it  was  not  act- 
ing judicially.  (Marlon  County  v* 
hillips,  45  Mo*  75 t State  to  use  Car- 
roll  Co*  v*  Hoberts,  60  Mo*  402,  62  Mo* 

368j  Cole  County  v*  Dal Inoyer,  101  Mo*57f 
Spare  v*  Stone  County,  105  Mo*  236) 

State  ex  rel*  Christian  County  v*  Gideon, 

156  Mo*  1*  c*  336f  State  ex  rel*  v*  Dleaer, 
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255  ao.  536;  State  ox  rel.  Moes  v.  Hamil- 
ton, 260  3.  ft.  466.) 

Ve  are  or  the  opinion  that#  on  the  undis- 
puted facts,  tho  doctrine  of  estoppel  has 
no  place  in  tho  case,  the  conclusion  rea- 
ched by  Court  in  bane,  speaking  through 
Graves,  J.#ln  State  ex  rel.  Moss  v.  Hamilton, 
505  ho.  502,  260  S.  «.  1.  o.  471#  is  appli- 
cable to  the  facts  in  this  case#  and  we 
hereby  adopt  the  same,  as  follows i 

•If  there  was  the  legal  obligation  upon 
Crawford  County  to  pay  relator  at  the 
rate  of  $1950  per  year#  as  we  have  ruled# 
then  there  Is  nothing  in  the  conduct  and 
acts  of  relator  which  occasioned  said 
county  through  respondents  to  aot  to  thslr 
detriment,  or  to  change  Its  position  to 
Its  detriment.  At  most  the  county  only 
partially  discharged  a legal  obligation. 

The  partial  payment  of  a legal  obligati  on 
Is  not  payment  in  full#  and  data  not  dis- 
charge the  debt.  (£inke  v.  Maccabees #275 
Mo.  1.  e.  666,  205  S.  ...  1.) 

Upon  the  facts  no  act  of  relator  caused 
Crawford  County#  or  respondents#  Its 
agents,  to  do  anything  to  the  detriment 
of  the  oounty  or  to  themselves#  as  Its 
agents.  Thar#  was  simply  a part  payment 
of  a debt  whioh  the  county  owed  under 
tho  law.*  " 


A debt  Is  not  paid  until  it  Is  paid  in  full#  com- 
promised ar  settled.  Prom  your  letter  I take  It  there  le  no 
question  of  compromise  or  settlement  Involved  in  your  contro- 
versy. The  members  of  the  county  court  elnply  felled  to  col- 
lect what  the  county  owed  them  under  the  law, and  In  that  situa- 
tion we  are  of  the  opinion  that  estoppel  doee  not  lie  against 
such  members  of  a comity  court  to  collect  the  unpaid  portions 
of  their  aalarlee,  unless  some  portion  of  same  may  be  barred 
by  the  statute  of  limitations. 

5. 


In  Fellows  v.  horsey  171  Mo.  App.  269,  the  Kansas 
City  Court  of  Appeals  dsfined  "gravel"  as# 

"Small  stones,  or  fragments  of  stone, 
very  email  pabblee,  often  Intermixed 
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with  particles  of  sand." 


He  know,  of  course,  that  the  words  • stones'  and 
* rocks*  are  often  used  interchangeably. 

The  statutes  of  the  State  of  Indiana  authorized 
the  building  by  a railroad  of  a branch  line  extending  to  lands 
containing  building  stone.  In  the  case  of  Cottrell,  et  al. 
v.  Hallway  Co.  198  li.  S.  504,  a railroad  eompeny  In  the  State 
of  Indiana  undertook  to  extend  Its  lines,  under  the  statute 
above  referred  to,  to  gravel  beds.  Its  right  to  do  so  was 
upheld  by  the  court.  The  court  at  page  505  of  the  opinion 
said  i 


"travel  consists  of  stone, more  or  less 
broken  up  and  disintegrated, and  la  used 
extensively  for  building  purposes, 
building  a branch  lino  extending  to 
mineral  lands  containing  gravel,  less 
than  50  miles  from  the  main  line  of 
the  railroad,  is  therefore  authorised 
by  the  statute.  Bums'  1914, Sec. 5426 f 
Aeta  1889 , c .63, p. 100." 


In  the  ease  of  Diane  v.  West  Peris  building  As  so* 
elation  186  Me.  454,  the  court  bed  under  consideration  the  eon* 
etruotlon  of  a building  contract.  Referring  to  tbs  meaning  of 
the  word  * stone*  the  court  said  that, 

” The  word  'atone'  as  ordinarily  used 
refers  to  small  pleeos  or  moderately 
slsed  places  of  rocj£." 


It  is  our  opinion  that  the  term  'rock  public  roods* 
as  used  in  Section  7898  Hevlsed  Statutes  Missouri  1989,  was  and 
la  sufficient  to  cover  and  Include  what  is  known  as  graveled  roods. 

4. 


It  is  too  elementary  for  dlaoussion  that  a law  has 
no  effleaey  before  Its  offeetlvo  date,  so  thet  the  amendment  to 
Section  11808  Revised  Statutes  Missouri  1989,  by  laws  Missouri 
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1955, 
of  the 

lav. 


at  page  569,  did  not  affect  In  any  way  the  prow lei  one 
fe.oove  aectlon  prior  to  the  effective  date  of  the  1953 


_ __  „ facte  submitted  by  you  the  population  of 

?ettl»  Count, , to  far  a*  jour  quoatlon  la  concarnad,  ahould 

Tlrtu*  af  *“•  PTOTlalone  of  Sac- 
tlon  11808  Hevlsed  Statutes  Missouri  1929. 


Yours  very  truly. 


blLu-iK?  LAMM 

Assistant  Attorney  General , 


APPROVED* 


(Acting^ 

Attorney  General. 
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Honorable  Henry  C.  Salveter 
Prosecuting  Attorney 
Pet  tic  Co\mty 
Sedalla,  Missouri 

Dear  Sir: 


Tour  letter  of  September  11,  1924,  requesting 
an  opinion  from  this  office  Is  as  follows: 

"I  desire  your  opinion  relative  to 
the  following  propositions: 

"Several  months  ago  the  Federal 
Government  established  a Transient 
Bureau  at  Sedalla,  Missouri*  At  this 
time  there  are  approximately  twelve 
young  men  idiom  the  officials  of  the 
Transient  Bureau  desire  to  have  ad- 
mitted to  the  Sedalla  High  School, 
without  the  payment  of  tuition*  The 
Government,  through  the  Transient 
Bureau,  also  have  approximately 
eight  families  for  whom  It  has  rented 
houses  here  in  Sedalla*  According 
to  the  records  of  the  Transient  Bu- 
reau, all  these  families  have  what 
is  termed  their  legal  or  permanent 
nealdence,  and  Sedalla  listed  as 
their  temporary  residence*  Some 
four  or  five  of  these  families  have 
their  legal  or  permanent  residence 
listed  as  being  In  other  States* 

The  Government,  according  to  my 
Information,  pays  the  rent  for  these 
families  and  Is  also  providing  food 
for  them*  Kach  of  these  families 
has  children  who  at  this  time  are 
attending  the  grade  schools* 

"The  school  board  has  refused  to 
admit  the  young  men  from  the  Tran- 
sient Bureau*  Mone  of  them  has 
Sedalla  as  a permanent  residence, 
but  are  merely  what  may  be  termed 
'floaters',  going  from  one  part  of 
country  to  another,  and  as  we  use  t 
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the  expression,  •living  wherever 
their  hat  is. * The  school  board 
objects  to  the  young  men  from  the 
Transient  Camp  desiring  to  attend 
High  School,  for  the  reason  that 
they  fear  they  will  have  a demora- 
lising influence  and  may  bring  di- 
seases into  the  school.  The  board 
further  objects  because  it  is  low 
on  funds,  and  this  additional  num- 
ber adds  just  that  much  increased 
cost.  With  reference  to  the  child- 
ren from  the  homes,  above  named, 
attending  the  grade  schools,  the 
board  has  no  objection  on  a moral 
ground,  but  does  not  like  this 
additional  burden  on  teachers  and 
cost  without  having  tuition* 

"Does  the  board  have  the  right  to 
refuse  to  admit  the  young  men  from 
the  transient  bureau  unless  tuition 
is  paid? 

"Would  the  board  also  have  the  right 
to  refuse  them  admittance  on  the 
theory  that  they  were  undesirable 
persons  to  fcave  associated  with  boys 
and  girls  in  the  High  School? 

"Does  the  board  have  the  right  to 
refuse  children  from  transient  fam- 
ilies who  are  living  in  Government 
rented  houses  at  Sedalla,  and  are 
now  attending  the  grade  schools,  un- 
til tuition  is  paid,  or  in  other 
words,  can  the  board  charge  tuition 
for  the  children  attending  grade 
schools? 

"The  school  board  is  greatly  concerned 
concerning  the  above  matter,  as  well 
as  the  officials  of  the  Transient 
Burean,  and,  therefore,  this  office 
would  aporeclate  the  earliest  con- 
sideration which  your  department  can 
give  to  the  opinion." 
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Missouri  Constitution,  Article  XI,  Section  1, 

provides: 

"A  general  diffusion  of  knowledge 
and  Intelligence  being  essential  to 
the  preservation  of  the  rights  and 
liberties  of  the  people,  the  Gen- 
eral Assembly  shall  establish  and 
maintain  free  public  schools  for 
the  gratuitous  instruction  of  all 
persons  In  this  State  between  the 
ages  of  six  and  twenty  years." 

Residence  for  puroose  of  claiming  right  to 
attend  public  schools  is  determined  by  the  intention 
of  the  guardian  of  said  child  or  children  eho  are  under 
the  surveillance  of  the  transient  bureau  at  Sedalla. 

The  records  of  the  Transient  Bureau  are  but  mere  evi- 
dences of  residence  and  at  beet  only  apeak  the  Intention 
of  the  transient  at  the  tins  that  said  transient  made 
the  record  far  the  Bureau.  Such  record  should  not  be 
taken  as  conclusive  evidence  of  non-residence,  at  all 
events  dlsbaring  the  children  of  transients  the  right 
to  attend  free  public  schools  In  this  State.  As  a matter 
of  criminal  law,  it  Is  compulsory  for  children  of  school 
age  to  attend  school  In  this  state  and  the  law  compelling 
attendance  does  not  exempt  them  for  non-res iden ce. 

Section  9433,  R.  S.  Mo.  1929,  nr ov ides: 

"Every  parent,  guardian  or  other 
person  in  this  state  having  charge, 
control  or  custody  of  a child  be- 
tween the  ages  of  seven  and  fourteen 
years  shall  cause  such  child  to  at- 
tend regularly  some  day  school,  public, 
private,  parochial  or  parish,  not  Isas 
than  the  entire  time  the  school  which 
said  child  attends  is  in  session,  or 
shall  provide  such  child  at  home  with 
such  regular  dally  instruction  during 
the  usual  hours  as  shall,  in  the  Judg-  • 
ment  of  a court  of  competent  Jurisdi- 
ction, be  substmn tially  equivalent  at 
least  to  the  instruction  given  the 


Honorable  Henry  C.  Sal  voter 


October  12,  1934* 


children  of  like  age  at  sal  d day 
school  In  the  locality  In  which  said 
■hlld  resides;  and  every  parent  or 
person  In  this  state  having  charge, 
control  or  custody  of  a child  be- 
tween the  ages  of  fourteen  and  six- 
teen years,  who  Is  not  actually  and 
regularly  and  lawfully  engaged  for 
at  least  six  hours  each  day  in  sons 
useful  employment  or  service,  shall 
cause  said  child  to  attend  regularly 
sone  day  school  as  aforesaid!  Pro- 
vided. that  a child  between  the  ages 
aforesaid  nay  be  excused  tanporarily 
fron  complying  with  the  provisions 
of  this  section,  in  whole  or  In  part, 
if  it  be  shown  to  the  satisfaction 
of  the  attendance  officer,  or  if  he 
declines  to  excuse,  to  the  satis- 
faction of  a court  of  competent  jur- 
isdiction, that  said  child  is  men- 
tally or  physically  lncapaclated 
to  attend  schoo).  for  the  whole  per- 
iod required,  or  any  part  thereof, 
or  that  said  child  has  completed 
the  coxason  school  course  as  pre- 
scribed by  constituted  authority, 
or  its  equivalent,  and  has  received 
a certificate  of  graduation  there- 
from". 

Section  9207,  R*  S.  Mo*  1929,  provides  how  non- 
resident pupils  are  admitted. 

"The  board  shall  have  power  to  make 
all  needful  rules  and  regulations 
for  the  organisation,  grading  and 
government  in  their  school  district- 
said  rules  to  take  effect  when  a 
copy  of  the  smae,  duly  signed  by 
order  of  the  board, is  deposited 
with  the  district  clerk,  whose  duty 
it  shall  be  to  transmit  forthwith 
a copy  of  the  same  to  the  teachers 
employed  in  the  schools;  said  rules 
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nay  be  amended  or  repealed  in  like 
maimer.  They  shall  also  have  the 
power  to  suspend  or  expel  a pupil 
for  conduct  tending  to  the  demor- 
alisation of  the  school,  after  no- 
tice and  a hearing  upon  charges 
preferred,  and  may  admit  pupils  not 
residents  within  the  district,  and 
prescribe  the  tuition  fee  to  be  paid 
by  the  sane:  Provided,  that  the 
following  children,  if they  be  un- 
able to  pay  tuition,  shall  hare  the 
privilege  of  attending  school  in 
any^tl strict  In  this  state  In  which 
they  may  have  a permanent  or  tem- 
porary hornet  First,  orphan  children; 
second,  children  bound  as  apprentices; 
third,  children  with  only  one  parent 
living,  and  fourth,  children  whose 
parents  do  not  contribute  to  their 
support t Provided  further,  that 
any  person  paying  a school  tax  in 
any  district  than  that  In  which  he 
resides  shall  be  entitled  to  send 
his  or  her  children  to  school  In 
the  district  In  whftch  such  tax  Is 
paid  and  receive  credit  on  the 
amount  charged  for  tuition  to  the 
extent  of  such  school  tax." 

It  Is  to  be  noted  that  the  right  of  attendance 
is  not  at  all  events  dependent  on  residence  but  a tem- 
porary home  is  all  that  the  law  requires  under  the  dif- 
ferent provisos  above  set  out. 

School  laws  In  Missouri  have  always  been  con- 
strued liberally  by  our  courts  so  that  the  advmtagea  of 
securing  an  education  will  be  as  free  as  possible.  In 
the  case  of  State  ex  rel.  164  Mo.  App.  671,  1.  c.  678; 
147  3.  V.  1119,  the  appellate  court  held  that  a child, 
residing  with  its  grandfather  under  an  agreement  with 
the  child's  father,  not  made  solely  for  the  purpose  of 
sending  the  child  to  school,  i8  entitled  to  attend 
school  where  his  grandfather  resides  without  paying  tui- 
tion and  at  1.  c.  1120,  the  court  saldt 

"The  statute  Is  not  ambiguous,  and 
plainly  provides  that  children  who 
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are  unable  to  pay  tuition,  and 
whose  parents  are  not  contributing 
to  their  support,  shall  have  the 
privilege  of  attending  school  In 
any  district  in  which  they  may  have 
a pe  rmanent  or  temporary  home*  It 
will  be  noticed  that  the  privilege 
Is  granted,  regardless  of  the  re- 
sidence or  domicile  of  the  parent** 

Later  at  1*  c*  1121,  the  court  saidt 

"We  have  not  overlooked  the  point 
forcibly  made  In  appellants'  brief 
that  the  3teelvllle  district  la 
largely  maintained  by  tuition  fees 
received  from  non-resident  pupila, 
but  we  do  not  believe  that  the 
effect  of  this  decision  will  be  to 
deprive  the  school  of  such  fees** 

Now,  considering  the  right  of  the  school  board 
of  Sedalia  to  make  reasonable  rules  whereby  pupils  are 
suspended  and  expelled  for  conduct  demoralizing  to  the 
school,  we  have  already  seen  that  Section  9207  provides 
for  such  rules* 

Then  tho,  children  may  be  required  to  submit 
to  examination  by  a physician  where  there  la  danger  of 
them  carrying  contagious  or  infectious  diseases  into 
this  school. 

Section  9208,  R*S*  Mo*  1929,  provides! 

"It  shall  be  unlawful  for  any  ehlld 
to  attend  any  of  the  public  schools 
of  this  state  while  afflicted  with 
any  contagious  or  Infectious  disease, 
or  while  liable  to  transmit  such  di- 
sease after  having  been  exposed  to 
the  same*  For  the  purpose  of  de- 
termining the  diseased  condition,  or 
the  liability  of  transmitting  such 
disease,  the  teacher  or  board  of 
directors  shall  have  power  to  re- 
quire any  child  to  be  examined  by  a 
physician  or  physicians,  and  to  ex- 
clude such  child  from  school  so  long 
as  there  ia  any  liability  of  such 


Honorable  Henry  C.  Salvator 


7 


October  12,  1954* 


disease  being  transmitted  by  the 
same.  A refusal  on  the  part  of 
the  parent  or  guardian  to  have  an 
examination  made  by  a physician  or 
physicians,  at  the  request  of  the 
teacher  or  board  of  directors,  will 
authorize  the  teacher  or  board  of 
directors  to  exclude  such  child  from 
school;  and  any  parent  or  guardian  who 
shall  persist  in  sending  a child  to 
school,  after  having  been  examined 
as  provided  by  this  section,  and 
found  to  be  afflicted  with  any  con- 
tagious or  infectious  disease,  or 
liable  to  transmit  the  same,  or  ftfter 
having  refused  to  have  such  child 
examined  ashereln  provided,  shall 
be  deemed  guilty  of  a misdemeanor, 
and,  upon  conviction,  shall  be  pun- 
ished by  a fine  of  not  less  than 
five  ncr  more  than  one  hundred 
dolla ra. 


COMCXitJSIOM. 


It  is  the  opinion  of  this  office  that  children 
of  school  age  of  transients,  tempvrarily  located  in  the 
Sedalla  school  district  should  be  admitted  to  the  public 
schools  of  that  district  without  paying  tuition,  where 
it  be  shown  that  they  are  unable  to  pqy  tuition,  and 
their  parents  do  not  contribute  to  their  supoort  but  are 
supported  by  charity.  These  facts  are  admitted  in  your 
request.  Fears  of  demoralizing  conduct  is  no  ground  for 
a child's  exclusion.  Proof  of  lmsoral  conduct  after  no- 
tice and  a hearing  upon  charges  preferred  is  sufficient 
grounds  for  suspension  or  expulsion  under  the  statutes. 
These  unfortunate  children  have  a constitutional  right 
to  an  education  in  Missouri,  and  their  attendance  in 
school  is  compulsory  under  our  statutes.  The  fact  that 
they  add  to  the  cost  of  running  the  school  without  pay- 
ing tuition  does  not  alter  the  law  in  such  cases,  nor 
does  the  effect  of  this  opinion  deny  the  school  board 
fees  that  they  could  ever  hope  to  collect. 

Respectfully  submitted, 

VM.  OR R SAWTLHS 

APPROVED:  Assistant  Attorney  General. 
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Honorable  J.  M.  Sanders,  Warden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  le  tter  of  October  25,  1934,  requesting  an 
opinion  is  as  follows: 

"On  January  23,  1934,  J.  E.  Jones, 
our  44206,  was  tried  and  convicted 
of  Larceny  by  the  Circuit  Court  of 
Maries  County,  Mo.,  and  was  sentenced 
to  '2  years  in  the  penitentiary  froa 
January  23,  1934. 1 

"i«ater  he  was  taken  out  on  a writ 
of  habeas  corpus  to  Gasconade 
County,  Mo.,  and  was  tried  and  con- 
victed in  the  Circuit  Court  of  that 
County  of  Burglary  and  Larceny  and 
was  sentffi ced  to  '3  years  in  the 
penitentiary  froa  Septeaber  11,  1934,  ’ 
being  returned  to  prison.  Proceed- 
ings were  had  ft  different  times  and, 
of  course,  under  different  Juris- 
dictions. Ho  reference  is  made  in 
either  commitment  to  the  proceedings 
or  sentence  in  the  other. 

"There  appearing  to  be  a difference 
of  opinion  among  interested  attorneys, 
this  office  would  like  to  know  how 
much  time  Jones  is  required  to  dc." 

Section  648  R.  S.  Mo.  1929,  provides  the  limita- 
tion in  Missouri  upon  imprisonment  of  any  person: 

"No  person^  body  shill  be  imprisoned 
or  restrained  unless  by  authority  of 
law.  H 
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In  Melninger  v*  Brener,  304  Mo*  381,  at  389 
the  Court  discussed  concurrent  and  cumulative  sentences, 
and,  although  the  facts  of  said  case  are  not  identical 
with  the  facts  in  the  ease  presented,  the  propositions 
of  lav  therein  stated  are  applicable  In  all  cases  where 
a problem  tof  cumulative  or  concurrent  sentences  Is  pre- 
sented* The  Court  slid  at  1*  c*  391: 


"The  lav  then,  as  now,  vas  settled 
beyond  dispute,  that  In  the  absence 
of  a statute  to  the  contrary,  sen- 
tences were  noT  cumulative,  even 
where  they  ml^ht  be  made  sok  unless 
the  sentencing  court  expressly  made 
them  so  by  directing  that  the  sub- 
sequent one  sho  Id  commence  at  £ 
future  time  determine.!  or  det'  rm tri- 
able with  certainty*  In  the  Meyers 
sentences  no  sort  of  effort  was  made 
by  the  trial  court  to  render  the 
sentences  cumulative*” 


There  are  statutes  in  Missouri  which  direct  the 
trial  court  to  render  cumulative  sentences  under  certain 
circumstances,  as  for  Instance  Section  4456  R*  3*  Mo*  1929, 
which  reads  as  follows: 


"When  any  person  shall  be  convicted 
of  two  or  more  off'enaesT^before  Sen- 
Fence  wEall  have  t>een  pronounced  upon 
him  Tor  either  offense,  the  Imprison- 
ment to  which  he  shall  be  sentenced" 
upon  the  seconcP or  other  subsequent 
CO]  3vlctTon~n5aTl~  commence  at  the  Ter- 
mination 6f*~bhe  'teFm  of  inprlaonwent 
to  which  Ee  shall  he  adjudged  upon 
prior'  cTonvTc ETonT"” — 


Providing  for  c\uaulative  pun  lament,  there  Is 
also  Section  12969,  R*  S.  Mo*  1929,  which  provides: 

"The  person  of  a convict  sentenced  to 
Imprisonment  In  the  penitentiary  Is 
and  shall  be  under  the  protection  of 
bHe  law,  and  any  Injury  to  his  person, 
not  authorised  by  lew,  shall  b4 
punishable  in  the  same  manner  as 
ifl  he  were  not  under  conviction  and 
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sentence;  and  if  any  convict  shall 
commit  any  crime  in  the  penitentiary, 
or  In  any  county  of  this  state  while 
under  sentence,  the  court  having 
Jurisdiction  of  criminal  offenses 
In  such  county  shall  have  Juris- 
diction of  such  offense,  and  such 
convict  may  be  charged,  tried  and 
convicted  in  like  manner  as  other 
oersons;  and  In  case  of  convicj 
the  sentence  of  such  convict 
noT  commence  To  run'  until  tiW 
^IFalToh  of  MSS’  FeFtehc^-  ug?TSh~Whii 
he  may  b'eTTeT^T  Provlde'd,  that  1? 
auc!i  convict  Mihail  be  s ent ene efl  To 
qealn.  su 
ecuted  wl 

tence  under  gkLqh  said  convlc 
be  held  In  thepenltentlary. 


ut  regard  to  bhe  sen- 

sTisu 


Since  the  facts  presented  in  your  query  are  not 
applicable  under  the  above  sections  (Section  4456  or 
Section  12969),  and  since  ve  have  been  unable  to  find  any 
other  h glslative  act  In  Missouri  directing  cumulative 
sentences  or  punishment  in  Missouri,  it  remains  for  us  to 
decide  what  sanction  you  are  to  place  on  the  Judgments 
and  sentences  of  two  different  courts  in  two  different 
circuits  relating  to  two  different  crimes,  when  by  the 
the  terms  of  said  judgments  and  sentences,  the  same  pris- 
oner is  committed  to  do  time  certain,  but  said  time  certain 
under  the  two  combI tments  overlaps  and  is  cumulative  to 
the  extent  of  said  overlapping  or  specified  time* 

Let  us  look  to  the  Constitution  Statutes  and 
see  the  jurisdiction  of  a circuit  court  and  criminal 
courts  to  render  judgment  and  pass  sentence  on  one  con- 
victed of  a felony.  In  felonies  share  cumulative  sen- 
tence is  not  expressly  provided  for  by  Statute,  that  is. 

In  felonies  where  the  Judgment  and  sentence  of  the  court 
Is  not  controlled  by  Sections  4456  and  12969,  supra* 


Article  yi, 

tion  provided  in  part: 


Section  22  of  the  Missouri  Constitu- 
tive 


"The  circuit  court  ehall/jur ladle© 
tlon  over  all  criminal  cases  not 
otherwise  provided  for  by  law  " 
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Under  the  Missouri  Constitution,  above  set 
out,  ve  see  that  both  the  circuit  courts  of  Maries 
County  and  of  Uasconade  County  were  given  Constitutional 
jurisdiction  over  the  two  felony  cases  to  which  you  re- 
fer* 


Section  3715  R*  S*  Mo*  1929,  provides  the  es- 
sentials of  a fomnal  Judgment  upon  a conviction  for  a 
felony  and  Is  as  follows: 

"Whenever  a judgment  upon  a conviction 
shall  be  rendered  in  any  court,  the 
clerk  of  such  court  shall  enter  such 
judgment  fully  on  the  minutes  stat- 
ing briefly  the  offense  for  Which  such 
conviction  shall  have  been  had,  and 
the  court  shall  Inspect  such  entries 
and  conform  them  to  the  facts;  but 
the  omission  of  hhls  duty,  either  by 
the  clerk  or  judge,  shall  In  nowise 
affect  or  impair  the  validity  of  the 
Judgment*" 

Both  judgments  rendered,  although  coming  from 
different  Circuit ’ Courts  at  different  times,  are  in  sub- 
stantial conformity  to  the  statutory  requirements. 

Section  3717  provides  for  making  a certified 
copy  of  any  Judgment  and  sentence  to  the  penitentiary, 
as  follows: 

"Where  any  convict  shall  be  sentenced 
to  imprisonment  In  the  penitentiary, 
the  clerk  of  the  court  in  which  the 
sentence  was  passed  shall  forthwith 
deliver  a certified  copy  thereof  to 
the  sheriff  of  the  county,  who  shall, 
without  delay,  either  in  person  or 
by  a general  and  usual  deputy,  cause 
such  convict  to  be  transported  to  the 
penitentiary  and  delivered  to  the 
keeper  thereof." 

Section  8413  R*  S.  Mo*  1929  provides: 

"Whenever  any  convict  shall  be  de- 
livered to  said  board,  thd  officer 
having  such  convict  in  charge  shall 
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deliver  to  the  board  the  certified 
copy  of  the  sentence  received  bj 
such  officer  from  the  clerk  of  the 
court,  and  shall  take  from  the  board 
a certificate  of  the  delivery  of 
such  convict*" 

Here  ve  have  a person  duly  sentenced,  delivered 
and  nov  committed  under  two  judgments  against  him*  On 
one  he  is  committed  for  n2  years  in  the  penitentiary 
from  January  23,  1934,  and  on  another  is  is  committed 
for  "3  years  in  the  penitentiary  from  September  11,  1934." 
There  exists  tvo  Judgments  outstanding  against  this  pris- 
oner vhlch  remains  to  be  satisfied,  and  it  is  the  Warden's 
duty  to  satisfy  them.  The  prisoner  must  comply  with  the 
conditions  of  both  Judgments,  and  the  Warden  must  take 
said  Judgments  as  he  finds  them,  and  restrain  the  pris- 
oner only  "by  authority  of  lav". 

It  cannot  be  said  that  the  Judgment  of  either 
Circuit  Court  is  rendered  beyond  the  Jurisdiction  of 
either  court,  nor  is  either  sentence  uncertain  as  to 
time  or  place  of  punishment,  and  as  said  before,  both 
meet  with  statutory  requirements  ha  to  form  and  style* 
lor  can  it  be  said  that  the  punishment  in  either  instance 
does  not  conform  to  the  statutory  punishment  provided  for 
said  felonies* 

16  Corpus  Juris,  page  1372,  Section  3238  states 
the  lav  thus,  although  no  Missouri  cases  are  used  as  author- 
ity: 


"The  time  imprisonment  is  to  com- 
mence ordinarily  is  no  part  of  the 
sentence!  and  vhsre  the  Judgment 
fixes  the  date  that  imprisonment 
shall  begin,  it  should  be  construed 
to  mean  that  the  period  of  imprison- 
ment shall  begin  from  the  date  named 
unless  the  execution  of  the  sentence 
is  stayed  for  the  time  being  in  some 
of  the  vays  provided  by  lav,  in 
which  event  it  ought  to  be  computed 
from  the  time  the  prisoner  is  actually 
incarcerated*” 

Although  some  states  by  legislative  act  have  so 
provided,  we  have  no  statute  in  Missouri  expressly  pro- 
viding in  criminal  cases  that  the  Judgment  and  sentence 
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of  the  court  shall  set  out  specifically  the  date  from 
which  Imprisonment  shall  be  computed.  In  Missouri  a 
judgment  and  sentence  of  a court  of  competent  Jurisdic- 
tion is  Is  gal  when  It  Is  in  good  form  and  conforms  to 
the  statutory  punishment,  whieh  was  done  by  both  Circuit 
Courts  In  the  problem  pres  anted. 


COMCLUSIOM. 


It  Is  the  opinion  of  this  office  that  the 
trial  court's  power  In  both  Maries  and  Qaseonade  coun- 
ties was  limited,  unon  a conviction  of  the  accused,  to 
the  imposition  of  a sentence  authorised  to  be  imposed* 

It  lsour  opinion  that  It  was  within  the  discretion  of 
the  second  trial  court  of  Qaseenade  County  to  sentence 
this  defendant,  his  term  to  start  at  the  day  of  the 
sentence,  and  that  such  a sentence  is  no  abuse  of  dis- 
cretion on  the  part  of  the  court.  It  follows  as  the  opin- 
ion of  this  office  that  the  Warden  Is  to  Impose  Imprison- 
ment as  per  the  time  shown  In  each  of  the  judgments  and 
sentences  and  that  In  so  far  as  such  two  judgments  over- 
lap, they  are  to  run  concurrently  with  each  other.  Such 
a 'conf  lnmmt  is  by  "authority  of  law”,  allowable  In  such 
cases* 


Respectfully  submitted 


WM.  ORR  SAWTSRS 
Assistant  Attorney  General. 


APPROVED I 


koT  McKiWriCI — 
Attorney  General. 
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PENITENTIARY — CONVICTS— WARDENS:  Right  of  Warden  to  issue 
certificate  of  delivery  to  officers  delivering  oersons 
to  penitent iary. 


December  7,  1934. 


Honorable  J.  M.  Sanders , Warden 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  ketter  of  October  30th,  requesting  an 
opinion  is  as  follows: 

"It  has  been  the  custome  of  the  Sher- 
iffs of  the  various  counties  in  the 
state  to  bring  all  prisoners  who  have 
been  committed  either  to  the  Peni- 
tentiary or  to  the  Intermediate  Reform- 
atory to  the  Penitentiary  for  delivery 
and  receipt* 

"The  question  has  been  raised  as  to 
whether  the  officials  of  the  Peni- 
tentiary have  the  legal  right  to  ac- 
cept and  receipt  for  prisoners  who 
have  been  sentenced  direct  to  the 
Intermediate  Reformatory  by  the  Cir- 
cuit Courts,  the  contention  being 
that  the  responsibility  for  wrong- 
ful imprisonment  and  the  correctness 
of  the  commitments  accompanying  the 
prisoners  should  rest  with  the  author- 
ities of  the  Institution  to  which 
the  prisoner  is  committed. 

"It  is  the  opinion  of  this  office 
that  each  institution  should  receive 
and  receipt  for  its  own  inmates.  It 
is  therefore  the  desire  of  the  Warden* s 
office  to  know  of  your  office  what 
its  rights  and  duties  are.  A written 
opinion  from  you  at  ah  early  date 
will  be  appreciated." 

In  Missouri  the  Comalssloners  for  the  Department 
for  Penal  Institutions  have  the  statutory  power  to  con- 
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trol  and  manage  the  admission  of  prisoners  and  inmatea 
to  Penal  Institutions,  and  this  statutory  power  refers 
to  all  penal  institutions  in  this  State*  This  power, 
referring  to  admission  of  pr  lsoners  and  inmates,  is 
not  left  to  the  eooaiss loner & * general  powers  which 
are  provided  in  Section  8541  R.  S.  Mo*  1929,  and  which 
read  as  follows: 

"The  state  prison  board  shall  at  all 
times  and  under  all  circumstances 
mentioned  or  authorized  under  this 
article  reserve  the  supervision  of 
all  prisoners  under  sentence  and  com- 
mitted to  said  board*" 

This  power,  referring  to  admission  of  prisoners 
and  Inmates,  is  specifically  provided  for  by  the  legis- 
lature in  Section  8523,  h*  S.  Mo*  1929,  which  provides: 

"fcvery  power  heretofore  conferred 
by  law  upon  the  state  prison  board, 
and  every  duty  heretofore  required 
by  law  of  said  board,  is  hereby 
transferred  to  and  vested  In  the 
commission  of  the  department  of 
penal  Institutions,  and  by  said 
commission  may  be  exercised  and 
shall  be  oerformed  with  the  same 
legal  farce  and  effect  as  the  same 
might,  or  should,  heretofore  have 
been  done  by  the  prison  board,  it 
being  the  express  purpose  end  in- 
tent of  this  la  w to  transfer  to  said 
commission  all  rights,  powers,  pri- 
vileges, duties  and  functions  here- 
tofore enjoyed,  exercised  or  per- 
formed by  said  prison  board,  and 
in  the  exercise  of  such  powers,  and 
the  performance  of  such  duties,  or 
any  thereof,  the  said  commissioners 
of  the  department  of  penal  institu- 
tions shall  have  authority,  and  they 
are  hereby  authorize  i.  to  do  any 
act  of  thing  with  reference  to  the 
control  yid  management  of  the  penal 
institutions  herein  ref erre'd^to. 
including  t ^""admission  of  prisoners, 
or  inmates  thereto,  the  Buying  or 
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selling  of  supplies,  surplus  pro- 
ducts, or  raw  materials,  with  the 
same  legal  force  and  effect  as  the 
same,  or  any  thereof,  might  hereto- 
fore have  been  done  by  the  said  state 
prison  board." 


It  is  true  that  the  prison  commissioners  can 
make  general  rules  for  the  different  penal  Institutions, 
but  their  right  to  make  rules  Is  "subject  to  lav",  and 
where  the  Legislature  has  acted,  any  rule  that  they  make 
must  give  way  to  the  lav.  Their  pover  to  make  rules  and 
employ  a warden  at  the  Penitentiary  and  a Superintendent 
at  Algoa  Is  set  out  in  Section  8338  R.  S.  Mo.  1929, 
vhloh  follows: 


"The  state  prison  board  shal 


ory. 


the 
luatrlal 


home  for  girls,  the  industrial  home 


mal 

I 


treated  and  of  all  persons  who  now  are 
>r  who  hereaTtar  shall  be  legal  ly 
tenfcenced  to  elTlhey  of  ESe  Institutions 
hereinabove  ment loneT" or  referred  to 
and  who  stall  Ve  committed  to  the  custody 
of  said  board,  and  said  boa'll  shair  make 
and  enforce  such  by-laws,  rules  and  regu- 
lations as  they  froai  time  to  time  deem 
necessary  and  proper  In  the  management 
of  all  Institutions  of  persons  now  or 
hereafter  legally  committed  to  said  board, 
and  shall  be  vested  with  and  possessed 
of  all  other  powers  and  duties  necessary 
and  proper  to  enable  It  to  oarry  out 
fully  and  effectually  all  the  purposes 
of  this  article*  Said  board  shall  em- 
ploy and  at  all  times  control  a warden, 
deputy  warden,  superintendent  of  in- 
dustries, superintendents,  matrons,  phy- 
sicians, chaplains,  trade  foremen,  turn- 
keys and  guards,  and  all  other  officers 
and  employes,  as  the  board  may,  under  law, 
from  time  to  time  deem  necessary  and 
proper  for  the  efficient  administration 
of  said  board." 
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Since  the  Commissioners  can  make  ruk?  s,  within 
statutory  limitations,  we  must  look  to  the  Statutes  and 
see  If  the  Legislature  has  provided  any  statutory  pro- 
cedure governing  the  admission  of  prisoners  or  Inmates 
to  oenal  Institutions  relating  to  the  formality  necessary 
when  dressing  in  an  Inmate  or  a convict* 

Section  3717,  R.  S.  Mo*,  1929,  provides  for 
the  delivery  of  convicted  persona  to  the  penitentiary 
as  follows: 


"Where  any  convict  ahall  be  sen- 
tenced to  Imprisonment  In  the  ® nl- 
tentiary,  the  clerk  of  the  court  in 
which  the  sentence  was  passed  shall 
forthwith  deliver  a certified  copy 
thereof  to  the  sheriff  of  the  county, 
who  shall,  without  delay,  either  In 
person  or  by  a general  and  usual  de- 
puty, cause  such  convict  to  be 
transported  to  the  peniterHE lary  and 
delivered  t o~~Tiie  keener  thereof • ” 


Section  8413,  R*  3*  Mo*  1929,  provides  for 
accepting  and  receipting  for  prisoners  and  inmates  de- 
livered, as  follows: 


" ..henever  mj  convict  ahal  1 ie  de- 
livered to  a a Id  boarcT.  theofTicer 
having  auc!h  a col 


convict  in  charge 


ahall  deliver  to  the  board  the  certi- 
fied copy  of  the  sentence  received 
by  such  officer  from  the  clerk  of 
the  court,  and  shall  take  from  the 
board  a certificate  of  the  delivery 


of  such  convict*" 


Before  we  can  construe  the  «rd  "kee®  r"  In 
Section  3717,  supra,  we  must  first  undents  d the  powers 
and  duties  of  the  wardec  when  construed  along  with  the 
other  statutory  powers  and  duties  of  the  Coasissl  oners* 
The  powers  and  duties  of  the  Warden  are  set  out  In 
Section  8396,  R*  S.  Mo*  1929,  and  follow: 

"The  warden  shall  exercise  £ general 
control  an<?  supervision  over  the 
tsovernnent,  discipline  and  police 
regulations  of  the  penitentiary  In 
accordance  "wT£h~~tke  orders,  rules 
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and  regulations  adopted  by  the  boa rd 
for  the  government  of  aala  peniten- 
tiary. and  shall  see  thaf. ail  such 
orders,  rules  and  regulations  are 
duly  enforced.  They  shall  make  such 
orders,  rules  and  regula  tlons  for  the 
government  of  subordinate  officers 
and  employes  as  they  shall  deem  nec- 
essary and  proper  and  shall  see  that 
the  same  are  duly  enforced.  The  same 
shill  be  In  writing  and  shall  be  en- 
tered In  a book  to  be  kept  by  the  board 
for  that  ouroose;  and  they  shall  cause 
to  be  posted,  printed  copies  of  said 
rules,  together  with  a fair  copy  of 
section  8442  In  conspicuous  places  about 
the  orison  that  they  may  be  seen  by  the 
officers  and  prisoners." 

C OMCiiUh  I QMS  . 

It  Is  our  opinion  that  the  word  "keeper"  as 
used  in  Section  3717,  supra,  refers  to  the  warden  In  the 
exercise  of  his  police  powers.  In  the  light  of  Section 
8396,  supra,  the  warden  Is  the  keeper  of  the  peniten- 
tiary, but  he  suoervises  prisoners  under  the  law  and  un- 
der the  rules  and  regulations  adopted  by  the  board.  Since 
the  legislature  has  provide!  that  dell verjna  of  prisoners 
and  inmates  shall  be  mode  to  him  as  "keeper"  It  becomes 
his  duty  to  take  physical  custody  of  orlsoners  and  Inmates 
delivered  in  the  receiving  cell  at  said  penitentiary  and 
keep  them  subject  "to  the  government,  discipline  and  po- 
lice regulations  adopted  by  the  board."  With  such  a keep- 
ing he  fulfills  his  statutory  duty,  and  with  such  a keep- 
ing his  authority  Is  at  an  end  as  far  as  it  can  be  exer- 
cised over  prisoners  or  inmates. 

It  Is  our  opinion  that  the  Commissioners  have 
no  authority  to  pass  a rule  contrary  to  lection  8413, 
supra,  which  provides  also  for  delivery  of  persons  to  the 
board  of  ComIssI oners.  The  ohyslcal  delivery  of  the 
prisoner  or  inmate  to  the  warden  as  "keener"  of  the  oenl- 
tentlary  is  also  a constructive  delivery  of  said  prisoner 
or  inmate  to  the  Commissioners,  and  when  theyprisoner  or 
inmate  is  delivered  ohysically  to  the  warden  for  police 
regulations,  the  officer  making  the  delivery  is  not  fin- 
ished with  his  mission  until  he  delivers  "to  the  board 
the  certified  copy  of  the  sentence  received  by  such  office 
from  the  clerk  of  the  court,"  and  it  Is  his  duty  to  "take 
from  the  board  a certificate  of  the  delivery  of  such  con- 
vict." The  quoted  portions  of  the  statute  are  not  subject 
to  an  interpretation  that  a "certificate  of  delivery"  from 
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the  warden  is  in  compliance  with  the  Statute*  The  word 
"shall"  as  used  In  the  Statute  makes  It  the  mandltory 
duty  of  the  bdard  to  receipt  for  delivery,  and  the  board 
has  no  authority  to  make  a rule  which  will  supplant  the 
necessity  of  the  board  giving  the  statutory  "certificate 
of  delivery".  If  the  officer  delivering  the  prisoner  so 
demands*  Section  8338,  supra,  also  speaks  of  prisoners 
being  "committed  to  the  custody  of  the  board"* 

On  the  other  hand,  it  Is  our  opinion,  that 
where  the  board  by  rule  has  commanded  the  warden  or  super- 
intendent at  Algoa  to  Issue  a "certificate  of  delivery" 
Independent  of  the  one  provided  for  In  the  statutes,  the 
warden  or  superintendent  must  comply  with  the  rule,  and 
where  the  person  delivering  the  prisoner  or  Inmate  ac- 
cepts the  warden* s or  Superintendent's  certificate  Issued 
under  the  rule  as  a sufficient  receipt  of  delivery,  then 
he  is  the  only  person  who  can  compel  the  board  to  Issue 
the  statutory  "certificate  of  delivery"  which  would  be 
In  addition  to  the  warden's  "certificate  of  delivery 
Issued  under  the  rule".  He  has  been  shorted,  under  the 
Statute,  If  he  delivers  a prisoner  without  receiving  a 
certificate  of  delivery  from  the  board  itself* 

The  Surety  Bonds,  of  the  Warden  or  of  the  Super- 
intendent at  Algoa,  assuring  the  faithful  performance  of 
their  duties,  would  not  be  subject  to  default  because 
either  issued  a "certificate  of  delivery"  under  a rule  of 
the  Commissioners*  Without  such  a rule  neigh er  has  the 
statutory  authority  to  Issue  same,  and  either  may  make 
their  bondsmen  liable  for  the  bad  doing  of  that  which 
they  had  no  authority  to  do  In  the  first  place*  When  a 
"certificate  of  delivery"  Is  issued  by  virtue  of  a rule, 
the  responsibility  for  unlawful  imprisonment  is  upon  the 
CoHBlssioners  and  their  bondsmen* 


Respectfully  submitted 


WM.  ORR  SAWYERS 
Assistant  Attorney  General* 

APPROVED* 


R'fflnCHWRi'flE — 

Attorney  General* 


WOS:H 


ACT: 


Holder  of  Permit  to  sell  non- intoxicating 
beer  having  alcoholic  content  not  in  excess 
of  3.2#  by  weight  is  prohibited  from  obtaining 
any  license  under  Liquor  Control  Act. 


January  31,  1934. 


Dr.  w.F.  schl 1 cht , 
Niangua,  Missouri. 

Dear  Dr.  Schlicht: 


This  department  is  In  reeelpt  of  your  request  for 
an  opinion  as  to  the  following  state  of  facts: 

"I  wish  to  ask  you  if  you  will  please 
give  me  a ruling  on  the  following  ques- 
tions in  regard  to  retail  dealers  handling 
beer: 

Is  it  permissible  for  a retailer  with 
3.8#  license  to  handle  3.8  beer,  and  at 
the  same  time  secure  license  for  4.5#  beer, 
he  holding  both  state  permits,  sell  3.8 
and  4.5#  beer  at  the  s'une  place  of  business, 

or  must  a 3.2#  holder  just  sell  3.2  beer 
and  not  be  allowed  to  purchase  a 4*5#  lioense, 

or  4.5#  retailer  purchase  4.5#  license  and 
not  be  permitted  to  purchase  3.2#  license. 

Any  other  information  that  you  can  give  me 
in  regard  to  the  handling  of  beer  and  hard 
liquor,  I will  greatly  appreciate  same." 


I. 

A retailer  possessing  a license  to  sell 
beer  may  not  sell  any  Intoxicating  liquor 
having  an  alcoholic  content  In  excess  of 
$.2  per  cent  hy  weight. 

The  Liquor  Control  Act  of  Missouri  as  passed  by  the  57th 
General  Assembly  of  the  State  of  Missouri  in  extra  session  has 
caused  muoh  confusion  with  reference  to  persons  holding  what  are 
properly  termed  "3.2#  beer  permits"  under  the  Act  of  the  General 


Dr.  3.7.  Schllcht 


Jan.  31,  1934. 


-2- 


Assenbly  legalizing  the  sale  of  non-lntoxl eating  beer.  (Lavs 
of  Mo.  1933,  p.  256). 

In  the  first  plaee,  the  Liquor  Control  Act  of  Missouri  does 
not  alter,  suspend  or  repeal  in  any  manner  whatsoever  any  of  the 
provisions  of  the  "3.2£  beer  lav"  referred  to  above.  Doth  lavs 
are  nov  in  of feet  and  both  are  the  lav  of  Missouri. 

Seetlon  13139h  of  the  Non-lntoxlcatlng  3eer  Lav  (Lavs  of 
Mo.  1933,  p.  259)  provides  In  part  as  follows: 

"Before  any  permit  authorized  by  this 
article  shall  be  Issued  and  delivered 
to  any  applicant  therefor,  such  applicant 
shall  take  and  subscribe  to  an  oath  thaT" 
he  will  not  allow  any  intoxicating 'liquor 
o7  any  kind  or  character,  including  beer 
Faying  an"  alcoholic  content"  In  excess  of* 

5.2  per  sent  hy  Weight,  to  b except . stored 
or  secreted  In  or  upon  tEe  preni ses  described 
Tn  such  pejnnlT.  and  that  such  applicant  will 
not  otherwise violate  any  lav  of  this  state, 
or  knowingly  allow  any  other  person  to 
violate  any  law  of  this  state  while  In  or 
upon  such  premises.” 

It  will  thus  be  seen  that  the  holder  of  a permit  to  sell 

3.2  per  cent  beer  would  be  prohibited  from  obtaining  any  license 
under  the  Liquor  Control  Aet  providing  for  the  manufacture  and 
sale  of  Intoxicating  Honor  having  an  alooholle  content  in  excess 
of  3.tf  by  weight.  This,  not  by  reason  of  any  provision  of  the 
Liquor  Control  Aet,  but  by  express  mandate  of  the  aet  relating 
to  the  manufacture  and  sale  of  non-lntoxl eating  beer. 


COWCLOeiOH 

In  view  of  the  foregoing,  the  holder  of  a permit  to  sell 
non-lntoxl eating  beer  having  an  aleohollo  content  not  In  exoess  of 

3.2  per  oent  by  weight  would  be  prohibited  from  obtaining  any 
license  under  the  Lienor  Control  Act  of  Missouri. 


Respectfully  submitted. 


JOHN  W.  H077KAT',  JT.# 

JWH : AH  Assistant  Attorney  General 

APPROVED: 


rot  mmc 

Attorney  General 


DRUGGISTS  OR  PHARMACISTS*  ) After  failure  of  two  (2)  year*  _ 

) to  renew  druggists ' cr  pharmacist'* 
BOARD  OF  HEALTH:  ) 1 lcense,  such  person  stands  In  same 

status  as  original  applicant. 


V.  F.  Schllcht , M.  D. 

Mangua,  Missouri 


Dear  Dr.  schllcht: 


This  Is  to  acknowledge  your  letter  of  the  24th  Inst., 
as  follows* 


■i  wish  to  ask  you  for  your  opinion  on 
the  following  question* 

1 have  a druggist  in  ay  district  who 
was  a registered  pharsmclst.  He  became 
unable  during  a period  of  sickness  to 
pay  his  annual  fees  to  the  state  phar- 
macy board  for  twelve  years,  low  he 
wishes  to  re-instate  by  paying  up  his 
back  fees  for  the  past  twelve  years. 

Is  It  permissible  for  him  to  re- instate 
or  not?  as  he  wishes  to  operate  a 
drug  store  in  my  territory  I would  like 
an  opinion  on  this  question  at  a very 
early  date." 


Chapter  94,  F.  S.  Mo.  1929,  regulates  druggists  and 
pharmacists.  Section  13140  of  said  chapter  provides  in  part 
as  follows* 


"it  shall  be  unlawful  for  any  person  not 
licensed  as  a pharmacist  within  the 
meaning  of  this  ohapter  to  conduct  or 
manage  any  pharmacy,  drug  or  chemical 
store,  apothecary  shop  or  other  place 
or  business  for  the  retailing,  compound- 
ing or  dispensing  of  any  drugs,  medicines. 
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chemicals  or  poisons,  or  for  tho 
eoT.pound  lng  of  physicians'  prescrip- 
tions, or  to  keep  exposed  for  sale, 
at  retail,  any  drugs,  Medicines, 
chemicals  or  poisons,  except  as  here- 
inafter presided,  *•»***»■**«* 

And  it  shall  be  unlawful  for  any  owner 
or  Manager  of  a pharmacy  or  drug  store, 
or  other  plaee  of  business,  to  cause 
or  permit  any  ether  than  a person  licens- 
ed as  a pharmacist  or  assistant  phama 
elst  to  compound,  dispense  or  sell,  at 
retail,  any  drug,  medicine  or  po ! son, 
except  es  an  aid  to  or  under  the  super- 
vision of  e person  licensed  as  a nher- 
aaelet  or  assistant  pharmacist*" 


The  ebewe  statute  exempts  legally  regie tered  practi- 
tioners of  medicine  or  dentistry  in  the  compounding  or  dispensing 
of  their  own  prescriptions*  alee  patent  and  proprietary  medicines  in 
localities  where  there  is  no  licensed  pharmacist  or  assistant 
nhamaelsti  and  the  ordinary  household  remedies,  drugs  or  medicines, 
ss  may  be  specified  by  the  board  of  pharmaev,  which  ere  usually 
sold  by  those  engaged  in  the  sale  of  general  merchandise.  This 
statute  further  pros  ides  that  e corporation  may  own  a drug  or 
chemical  store. 

Section  13141  of  the  seme  chapter  provides  in  pert  as 

follows: 


•livery  person  now  licensed  or  registered 
ea  e pharmacist  under  the  lews  of  this 
state  shall  be  entitled  he  continue  la 
the  practise  of  his  profession  until 
the  thirty-first  day  of  December,  1909, 
end  after  such  date  shall  be  entitled 
to  renewal  ef  his  licence  under  the 
provisions  of  this  chapter  upon  the 
presentation  of  an  application  for  such 
renewal.  Etc," 


Section  13142  presides  the  qualifies t lone  of  pharma- 
cists. 
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Section  13143  provide a when,  and  under  what  circum- 
stances, the  board  of  pharmacy  may  refuse  to  grant  or  revolt* 
a license  and  the  procedure  for  applicant  to  appeal  from 
such  ruling* 

Section  13145,  which  we  believe  is  decisive  of  your 
inquiry,  provides  in  part  as  follovsi 


■*«»*#  Every  licensed  pharoacist 
or  assistant  pharmacist  who  desires 
to  continue  in  the  practice  of  this 
profession  shall,  within  thirty  days 
next  preceding  the  expiration  of  hie 
license  or  permit,  file  with  the 
board  an  application  for  the  renewal 
thereof,  » e e.  If  the  beard  shall 
find  that  the  applicant  has  been  legally 
licensed  in  this  state  and  is  entitled 
to  a renewal  of  license,  * * e,  it  shall 
issue  to  him  a certificate  attesting 
that  fact.  If  any  pharmacist,  * * * 
shall  fail,  for  a period  of  sixty  days 
after  the  expiration  of  his  license, 
to  make  application  to  the  board  for 
its  renewal,  his  name  shall  be  erased 
from  the  register  of  licensed  pharmacists, 
t # t,  and  such  person,  in  order  to  again 
become  registered  as  a licensed  pharma- 
cist • « • shall  be  required  to  pay  the 
same  fee  as  in  the  ease  of  original  regis- 
tration: Provided,  that  no  application 


application  to  fcke  board  for  a renewal  of 
Ts  HcTn as ,~Ke~aEaT  be  TESjacI  to~ITl"" 
of  tKe  provisions  of  tUa  chapter  regulat- 

lcen'i 


tEe  Issuance  o7"~ licences . 5 te 


Thus,  Section  13145,  supra,  provides  that  if  one  fails- to 
renew  his  license  for  a period  of  two  years  after  its  expiration, 
then  for  him  to  obtain  its  renewal  he  is  subject  to  the  provisions 
of  this  chapter  regulating  the  issuance  of  licenses* 
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faction  13142,  supra,  provides  in  part  ss  follows: 

"In  order  to  be  licensed  sss  pharma  - 
oist  within  the  meaning  of  this 
chapter,  an  applicant  shall  be  not 
less  than  t**ntj-one  Tears  of  aga, 

***•»*,  and  he  shall  present  to 
the  board  satisfactory  evidence  that 
he  has  had  four  years'  experience  in 
pharmacy  under  the  Instruction  of  a 
licensed  pharmacist,  and  shall  pass 
a satisfactory  examination  by  or 
under  the  direction  of  the  board  of 
pharmacy:  Provided , that  if  tha 

applicant  for  a license  as  a pharma- 
cist be  a graduate  of  a sohooi  or 
college  of  pharmacy,  whose  requirements 
for  graduation  are  satisfactory  to  and 
approved  by  the  board  of  pharmacy,  it 
shall  not  be  required  that  he  pass  any 
examination  or  that  he  shall  have  been 
an  assistant  pharmacist.  Etc." 


In  your  letter  you  stated  that  the  person  desiring 
reinstatement  has  not  practiced  pharmacy  for  twelve  years.  Ia 
other  words,  no  renewal  license  has  been  issued  to  him  for  a 
period  of  twelve  years  and  he  wishes  to  reinstate  by  paying 
up  back  fees  for  the  years  he  failed  to  renew.  The  payment  of 
a renewal  fee  is  incidental  to  the  practice  of  pharmacy  and 
the  charge  made  is  a fee  payable  to  the  board. 

In  De  Qruy  v.  Louisiana  State  Board  of  Pharmacy,  141 
La.  (Sup.  Ct.)  896,  76  So.  836,  1.  e.  833,  the  court  had 
this  to  say  relative  to  the  charge  made  for  the  renewal  of 
license: 


"And  our  opinion  is  that  the  plaintiff 
is  mistaken  in  assuming  that  this 
charge  of  fl  to  be  paid  annually  by 
every  registered  pharmacist  and  quali- 
fied assistant,  for  the  renewal  ef  his 
certificate,  is  a license  tax.  it  is 
a fee  charged  for  a service  rendered 
in  protecting,  not  only  the  publlo 
against  the  malpractice  of  pharmacy. 


t.  P.  Schllcht,  M.  D. 
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but  the  profession  of  the  pharmacists 
themselves  against  Impostors.  Tbs 
levying  and  collecting  of  this  fss  of 
fl  annual1/  from  every  registered 
pharmacist  and  qualified  assistant  is 
not  dons  in  the  exercise  of  the  taxing 
power  of  the  state,  but  in  the  e zeroise 
of  the  police  power.  The  purpose  of 
the  charge  is  not  to  derive  a revenue, 
but  to  pay  the  expense  of  earrylng  on 
the  police  regulation  provided  by  the 
statute.  It  la  true  the  labor  of 
issuing  the  renewal  certificate  is,  of 
itself,  not  worth  $1,  or  does  not  cost 
the  board  #1.  But  the  functions  of  the 
board  are  something  more  than  swapping 
dollars.  The  dollar  collected  annually 
from  every  registered  pharmaolst  and 
qualified  assistant,  in  consideration 
for  the  renewal  of  his  certificate,  la 
expended  not  only  for  maintaining  the 
office  of  the  board  and  paying  for  the 
clerical  work,  but  also  for  investigating 
complaints  against  and  correcting  the 
evil  practise  of  having  nonregi stored, 
nonqualified,  end  incompetent  persons 
compounding  dangerous  drugs.  The  regu- 
lation of  matters  of  such  vital  isport- 
ance  to  the  health  and  safety  of  the 
public  as  that  is  surely  wl thin  the 
police  power  of  the  state.  The  evidence 
shows  that  the  beard  needs,  for  carrying 
on  the  work  for  which  this  fee  is  collect- 
ed annually  from  every  registered  pharma- 
cist and  qualified  assistant,  every 
dells r collected,  and  more." 


Thus,  the  payment  of  the  fee  is  a condition  precedent 
to  the  obtaining  of  the  license,  -tnd,  if  one  does  not  file 
his  application  for  renewal  and  pay  the  required  fee,  then  after 
sixty  days  his  name  is  erased  from  the  register  of  licensed 
pharmacists  (Section  13146)}  and  if  one  does  not  file  an 
application  for  renewal  of  a license  within  two  years  after  its 
expiration,  then  such  person  would  stand  in  the  same  class  as 
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one  vho  never  held  a licence.  In  other  words,  the  statue  of 
the  parson  stated  In  your  latter  is  the  saae  as  one  who  has 
never  held  a license  and  in  order  for  him  to  practice  the 
profession  of  pharwacy  he  would  have  to  take  the  saae  steps 
as  one  who  had  never  been  licensed,  and  such  is  our  opinion. 


Tours  very  truly. 


Janes  L.  HornBostel 
Assistant  Attorney •General. 


APPROVKDi 


R'6V  MeUTfPTCK 

Attorney -General . 
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ce  - State  Board  of  Health 


TAXATION: 


Relating  to  exemption  of  charitable  organizations* 


>>  l 


June  22ncl,1934 


Mr*  Edward  Schliehter,  Secretary 
Salisbury  Lodge  236,  X*Q*6*F», 
Salisbury,  Missouri* 


Dear  Sir: 

This  Lepartroent  is  in  receipt  of  your  letter  of  June  11th, 
requesting  an  opinion,  wherein  you  stated  in  part  as  follows: 


"I  am  writing  you  in  regard  the  matter  of 
taxing  our  lodge  pronerty  here,  shich 
I mentioned  to  you  some  time  ago*  This 
is  I.O.O.F.  property  and  this  property 
went  tax  exempt  for  years,  and  it  is  Just 
in  the  last  few  years  that  we  are  being 
taxed*  Now  I want  to  make  it  clear  to 
you  that  the  rent  money  that  we  collect 
downstairs  goes  into  the  same  olace  that 
the  dues  from  the  menters  goes;  that  is 
for  the  relief  of  the  sick,  to  bury  the 
dead  and  relief  of  the  orphan  children, 
and  a certain  part  of  all  this  money  goes 
to  maintain  a heme  for  the  old  people  and 
educate  the  orphans  which  possibly  would 
be  a charge  and  have  to  be  maintained  by 
the  taxpayers  of  the  State  of  Missouri. 
That  is  why  we  claim  we  should  be  tax 
free  as  this  is  strictly  a charitable  in- 
stitution and  there  is  no  commercialism 
in  anything  which  we  do,  but  all  the  money 
we  take  in  goes  into  the  same  treasury 
and  for  the  some  cause* " 


Missouri  constitutional  and  statutory  provisions  exempt  from 
taxation  oroperty  used  exclusively  for  charitable  purposes* 
Article  X,  Section  6 of  the  Missouri  Constitution  exempts  certain 
property  from  taxation  and  reads  as  follows: 

"PROPERTY  EXEMPT  FROM  TAXATION.— The  prope  rty# 
real  and  personal,  of  the  State,  counties  * 
and  other  municipal  corporations,  and  cemeteries 
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shall  be  exempt  from  taxation*  Lots  in 
incorporated  cities  or  town,  or  within 
one  mile  of  the  limits  of  any  such  city 
or  town,  to  the  extent  of  one  acre,  and 
lots  one  mile  or  more  distant  from  such 
cities  or  towns,  to  the  extent  of  five 
acres,  with  the  buildings  thereon,  may 
be  exempted  from  t axat ion,  when  the  same 
are  used  exclusively  for  religious  wor- 
ship, for  schools,  or  for  purposes  purely 
charitable;  also,  such  property,  real  or 
personal,  as  may  be  used  exclusively  for 
agricultural  or  horticultural  societies: 

Provided,  thct  3uch  exemotions  shaL  1 be 
only  by  general  law." 

Section  9745,  Revised  Statutes  of  Missouri,  1999  sets  out  the 
property  exempt  from t axation  and  reads  in  part  as  follows: 

-{■  sixth,  lots  in  incorporated  cities  or 
towns,  or  within  one  mile  of  the  limits  of 
any  such  city  or  town,  to  the  extent  of  one 
acre,  and  lots  one  mile  or  more  distant  from 
such  cities  or  towns,  to  the  extent  of  five 
acres,  with  the  buildings  thereon,  when  the 
same  are  used  exclusively  for  religious  wor- 
ship, for  schools  or  for  purposes  purely 
charitable,  shall  be  exempted  from  taxation 
for  state,  county  or  local  purposes* " 

It  is  a cardinal  principle  that  statutes  exempting  property  from 
taxation  must  be  strictly  construed  against  those  claiming  the 
exemption  and  as  stated  in  the  case  of  i’itterer  vs*  Crawford,  157 
Mo*  51,  l*c*  58,  wherein  it  was  stated: 

"In  the  construction  of  laws  exempting  property 
from  taxation  it  is  a cardinal  principle  that 
they  must  be  strictly  construed*  As  a rule 
all  property  Is  liable  to  taxation,  exemntion 
the  exception,  and  it  devolves  upon  the  person 
claiming  that  any  specific  property  is  exempt 
to  show  it  beyond  a reasonable  doubt* " 

Vol • 2,  Cooley  on  Taxation,  (4  Ld«)  pp*  1405-1408,  states  the 
rule  on  strict  constructidn  as  it  relates  to  exemption  from  tax- 
ation, In  part  as  follows: 
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"An  Intention  on  the  part  of  the  legislature 
to  grant  an  exemption  from  the  taxing  power 
of  the  state  will  never  be  implied  from 
language  which  will  admit  of  any  other  reason- 
able construction*  Such  an  intention  must 
be  expressed  in  clear  and  unmlst  kable  terms, 
or  must  appear  by  necessary  implication  from 
the  language  used,  for  it  is  a well-settled 
principle  that,  when  a special  privilege  or 
exemption  is  claimed  under  a statute,  charter 
or  act  of  incorporation,  it  is  to  be  construed 
strictly  against  the  property  owner  and  in 
favor  of  the  public • This  principle  applies 
with  peculiar  force  to  a claim  of  exemption 
from  t axation*  Exemptions  are  never  presumed, 
the  burden  is  on  a claimant  to  establish  clesr  ly 
his  right  to  exemption,  and  an  alleged  grant 
of  exemption  will  be  strictly  construed  and 
cannot  be  made  out  by  inference  or  implication 
but  must  be  beyond  reasonable  doubt*  In  other 
words,  since  taxation  is  the  rule,  and  exemption 
the  exception,  the  indention  to  make  an  exemp- 
tion ought  to  be  expressed  in  clear  and  un- 
ambiguous terms;  it  cannot  be  taken  to  have 
been  Intended  when  tho  language  of  thG  statute 
on  which  it  deoends  is  doubtful  or  uncertain; 
and  the  burden  of  establishing  it  is  upon  him 
who  claims  it*  Moreover,  if  an  exemntion  la 
found  to  exist,  it  must  not  be  enlarged  by  con- 
struction, since  the  reasonable  presumption 
is  that  the  state  has  granted  in  express  terms 
all  it  Intended  to  g rant  at  all,  and  that  unless 
the  privilege  is  limited  to  the  very  terms  of 
the  statute  the  favor  would  be  extended  beyond 
what  was  meant* " 

In  the  case  of  Odd  Fellows  vs*  Redus,  78  Miss*  l*c*  355;  29  So* 
163,  the  Odd  Fellow's  Lodge  erected  a two  story  building, used  a 
part  thereof  for  its  lodge  room  and  rented  a part  thereof  for  a 
store  and  dental  office.  The  Court  held  that  the  building  was 
subject  to  taxation,  and  concluded  the  opinion  in  that  case  in 
the  following  language: 

"The  lodge  claims  that  this  property  is  exempt 
from  taxation  under  Section  (Paragraph)  3744, 

Code,  which  exempts  all  property,  real  or  per- 
sonal, belonging  to  any  charitable  society* 
used  exclusively  for  the  purposes  of  said  society, 
and  not  for  profit*  The  exemotion  cannot  be 
maintained*  It  does  not  come  within  the  letter 
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of  the  act*  The  property  is  used  for  profit, 
and  not  for  charity,  and  so  cannot  be  exempt* 

It  is  said  in  argument  thst  the  income  is  used 
for  charity  and  that  makes  it  the  same  in  effect 
as  if  the  property  itself  was  used  for  charity* 

But  that  is  not  the  letter  of  the  law,  or  its 
spirit* " 

Again  in  the  case  of  Ft*  Des  Moines  Lodge,  I.0*0*F*  vs*  Polk  County, 
56  Iowa,  1* c • 56;  8 N*W.  688,  the  Odd  Fellows  conducted  and  or- 
ganization for  charitable  purposes  and  raised  a fund  to  aid  in  such 
purposes*  The  money  was  used  to  purchase  a business  block  in  Des 
Moines  and  the  income  therefrom  used  to  aid  widows  and  orphans  of 
deceased  members  of  said  lodge*  In  holding  that  the  property  was 
subject  to  t fixation,  the  Supreme  Court  of  iora  said: 

■*  * The  property  being  leased  for  business 

purposes  and  an  income  obtained  therefrom.  Its 
status  as  taxable  property  Is  thereby  fixed* " 

In  the  ca3e  of  the  Georgia  1- female  Seminary,  the  same  being  a chari- 
table organization,  but  having  a house  and  lot  that  was  rented  and 
the  rent  used  to  aid  in  the  charitable  work  of  the  institution, 
the  Court  held  the  proDerty  subject  to  rtaxation  and  said: 

"■*  ->  it  As  we  have  seen.  It  is  the  use  made  of 
the  property  and  not  the  use  made  of  the 
Income  from  which  It's  taxability  or  non-tax- 
cFTTTty  must  be  determined*"  Jlundy  v*  Van  Hoose 
104  Ga*  l*c*  300;  30  > • V8V* 

The  Fifteenth  hard  Relief  Society  was  a charitable  organization, 
ministering  to  the  poor,  sick  and  destitute  members  of  the  community* 
It  owned  a two  story  building,  the  upper  floor  of  which  was  used 
continuously  by  Its  members  In  the  furtherance  of  its  charitable 
purposes;  but  the  lower  floor  contained  two  store  rooms  which  were 
rented  out  and  the  money  used  for  charitable  purposes*  After 
citing  numerous  authorities  in  supnort  of  Its  position,  the  Utah 
Supreme  Court  stated: 

■Only  such  of  the  society’s  property,  therefore 
as  is  occupied  and  used  ’exclusively*  for 
charitable  purposes  is  exempt  from  taxation* 

* * *The  exemption  do#*  not  extend  to  that 

portion  not  appropriated  by  the  society  to 
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Its  own  use  but  held  as  a source  of 
revenue."  Parker  vs.  Quinn,  23  Utah 
l.c.  339;  64  Pac.  962. 

In  the  case  of  State  ex  rel.  vs.  Gehner,  11  S.  3.  (2d)  30,  l.c* 

37,  the  Missouri  Court  said: 

"*  * * the  test  for  tax  exemption  is  not 
the  number  of  good  purposes  to  which  a 
building  may  be  out,  nor  the  amount  of 
good  derived  by  the  general  public  in 
the  operation  of  such  purposes,  but 
whether  the  building  is  used  exclusively 
for  religious,  educational  or  charitable 
purposes * If  it  is  used  for  one  or  more 
comrercial  purposes,  it  is  not  exclusively 
used  for  the  exeraoted  rurposes,  but  is 
subject  to  taxation." 

Again  in  the  case  of  State  ex  rel.  v.  Y.M.C.A.  2E''1  Mo.233;  168 
S.W.  689,  the  Court  said: 

"The  facts  above  recited  are  admitted  by 
stipulation  to  bo  correct.  On  those  facts 
the  defendant  contends  that  its  real  es- 
tate is  not  subject  to  taxation.  It 
asserts  that  renting  fifteen  per  cent  of 
the  space  in  its  buildings  for  commercial 
purposes,  while  the  remaining  eighty-five 
per  cent  is  devoted  to  the  purposes  of 
the  said  association,  does  not  render  its 
real  estate  subject  to  general  taxes*  * » * 
Appellant's  learned  counsel  cite  cases 
from  other  Jurisdictions  where  it  has  been 
held  that  only  such  per  cent  of  a building 
owned  by  a religious  corporation  as  is  uaed 
for  commercial  purposes  shall  be  subject 
to  taxation,  but  we  cannot  bring  ourselves 
to  believe  that  any  such  intent  was  in  the 
minds  of  the  framers  of  our  Constitution." 

The  ruling  in  the  case  of  Pltterer  vs.  Crawford,  157  Mo.  61,  l.c* 
G4,  holds  that  a building  owned  by  a Masonic  lodge  on  account  of 
the  charitable  designs  and  practices  of  such  lodge  is  exempt  from 
taxation  so  long  as  it  is  used  exclusively  for  such  lodge  ourposes 
but  when  two  of  the  floors  of  such  building  are  rented  for  com- 
mercial purposes  then  the  entire  building  is  subject  to  taxation. 
In  deciding  that  case,  it  was  saldi 
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"There  is  a very  material  difference  between 
the  ‘use  of  a building  exclusively  for  purely 
charitable  purposes',  and  renting  it  out, 
and  then  applying  the  proceeds  arising  there- 
from to  such  ourposes*  To  rent  out  a building 
is  not  to  use  it  within  the  meaning  of  the 
statute,  but  in  order  to  use  it,  it  must  be 
occupied  or  made  use  of*  Hore over,  by 
leasing  the  oroperty  the  lodge  becomes  the 
competitor  of  all  persons  havint  property 
to  r ent  for  similar  purposes,  and  the  plain 
and  obvious  meaning  of  the  statute  is  that 
such  property  shall  not  be  exempt  from  tax- 
ation* " 


Cone lu si  on 


^om  the  foregoing,  we  are  of  the  opinion  as  stated  in  the  case 
of  State  ex  rel*  vs*  Oehner,  supra,  that: 

"The  test  for  tax  cxemntion  is  not  the  number 
of  good  purposes  to  which  a building  may  be 
out,  nor  the  amount  of  good  derived  by  the 
general  public  in  the  ooeration  of  such 
purposes,  but  whether  the  building  is  used 
exclusively  for  religious,  educational  or 
charitable  purposes*  If  it  is  used  for  one 
or  more  comr-ercial  ourposes  it  is  not 
exclus  ivel;?  used  for  the  exempted  purposes, 
but  it  is  subject  to  taxation*" 

The  Courts  realize  that  organisations  like  the  Salisbury  lodge  of 
I*0*0*P*  relieve  the  taxpayers  of  a burden  many  times  greater  than 
the  amount  involved  If  the  organization  paid  taxes  on  all  of  its 
prooerty*  However,  the  Courts  feel  that  it  is  their  duty  to 
enforce  the  Constitution  and  Statute  as  they  find  the  same  to  exist 
and  that  it  does  not  matter  how  deserving  an  organization  may  be 
or  how  much  good  it  has  accomplished  by  the  operation  of  its 
various  activitlew,  if  like  the  Salisbury  Lodge  of  I*0«0*F*  it 
rents  part  of  the  property,  the  building  is  subject  to  taxation* 


APPROVED: 


Respectfully  submitted. 


Attorney-General 

ffOS-MW/mh 


VC  qrk  SERBS 

Assistant  Attorney-General 


FOOD  AND  DRUGS  - Inspection  of,  applicability  of  Article  8 

of  Chapter  93  of  R.  S.  ’issouri  1929  to 
malted  milk  beverage. 


Septa  ber  21,  1934. 


F.  tfChlioht,  . D. 

Food  and  Drug*  Division, 

The  t.«t»e  Board  of  enlth  of  ‘ issouri, 

s’-.-uc,  Missouri. 


Dear  Sir: 


A request  for  an  opinion  has  been  r eceivod  froo 
you  under  data  of  e^teriber  10,  1534,  such  request  being 
in  the  follow !ng  t.ar>na: 

"I  wish  to  ask  you  for  e ruling  on  "cited 
Milk  th  t is  being  made  ell  over  the  state 
by  the  airy  and  reaasary  Com  anies,  They 
ship  in  flavored  malt,  mix  It  *ith  silk  by 
aid  f r.  bottling  machine,  cap  it,  md  sell 
it  in  pint  bottles.  It  is  being  sold  et 
node  fountains-,  Ten  Cent  stores  and  all  soft 
drink  stand*.  1 is,  to  aek  you  if  it  would 
come  under  this  beverage  law,  oe . 13116 
where  it  roads  as  follows; 

All  non-intoxlcnti ng  >ev#rng«s  and  flavored 
beverages  ns  it  must  be  accord. ng  to  the 
ingredients  in  the  malt  a rup,  a flavored 
beverage.  If  it  la  a flavored  beverage  we 
should  therefore  collect  nine  tenth’s  co^t 
per  case  of  IS  sixteen  ounce  bottles. 

The  .'airy  Go’s  have  refused  to  pay  until  I 
receive  an  official  opinion  from  your  off'ce.” 

■ e’  ised  at?  tut«s  of  issouri  1-29,  ect !on  K 116 
provides  es  follows: 

”Tbe  food  end  < rug  commissioner  of  this  state 
shall  etuae  to  be  inspected  by  chemical  finely- 
sis  sample*  of  all  non-lntoxioatlnK  liquors  or 
bevervges  or  so-called  ♦so'f’T  crln/a*  of  every 
kind  manufactured  or  sold  In  this  strte,  hieh 
sFaTl  be  understood  to  include  those  containing 
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less  then  one-half  of  one  per  cent,  of  or 
no  alcohol,  Including  ginger  ale,  ginger 
beer,  hoo  ale,  soda  vater,  bovo,  unfer rented 
grape  Juice,  older,  carbonated  beverages, 
coca-cola,  unfer-  ontcd  cereal  or  bevcr- 

r aea . all  non-intoxicating  beverages  and 
flavored  beverages,  seltzer  aier,  mineral 
*.  eiers  and  ell  ofKor  waters  used  and  sold 
for  beverage  purposes,  and  also  all  fountain 
syrups,  flavors  and  extracts  intended  for  use 
in  the  preparation  and  concoction  of  so-called 
•soft  drinks.*  • 

From  this  Section, and  os  ceially  the  underlined  parts  thereof, 
and  the  fact  that  those  plain  voraa  have  not  been  altered  by 
Judicial  construction,  we  are  unable  to  sea  why  there  Is  any 
doubt  about  the  applicability  of  this  action  to  the  -sited 
’Bilk  beverage  referred  to  In  your  latter. 

In  conclusion,  it  is  our  opinion  that  Article  6 
of  Chapter  93  of  Hevlaed  Statutes  Missouri,  1928,  relating 
to  the  Inspection  of  beverages,  applies  to  the  malted  milk 
beverage  referred  to  in  your  letter. 


Very  truly  yours. 


D''i ARD  H.  MILLER 
ASSISTANT  ATTO > M2T-G LN JR  AX 


AF  ROV^H): 


ATTO  N T-O^NTtAL 


illegal 

SEArCH  AND  SEIZURE:  When/intoxicating  liquor  is  found  during  the 
progress  oi*  a "bona  fide  search,  for  other  commodities  illegally  possessed, 
it  is  proper  for  searching  officers  to  seize  the  sane,  and  evidence 
so  obtained  may  be  used  in  prosecution. 


r ^ 

December  28,  1934. 


Mr.  T.P.  Schooler, 
Attorney  at  Law, 
Salisbury,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
November  16  requesting  an  opinion  from  this  department  as 
to  the  following  state  of  facts: 

"A  few  days  ago  I issued  a search 
warrant  to  recover  some  stolen  flour. 

While  the  officers  were  searching  the 
man's  residence  therein  named  and 
located,  they  found  and  retrieved  a 
50  lb.  3ack  of  flour  and  incidentally 
discovered  some  contraband  liquor. 

Mr.  Lamkin  thinks  he  cannot  be  pros- 
ecuted successfully  because  the  search 
warrant  did  not  name  the  liquor  among 
the  articles  they  were  searching  for. 

I think  and  believe  that  it  is  the  duty 
of  an  officer  when  he  discovers  unlawful 
possession  of  liquor  (under  Sec.  8 or  9 
of  Extra  session  1933)  to  seize  the 
same  whether  he  has  a search  warrant 
or  not.  Will  you  give  me,  a J.p. , your 
opinion  of  the  matter?" 

The  general  principle  with  respect  to  this  problem 
is  well  stated  in  56  C.J.  page  1188,  as  follows: 

"Wherever,  during  the  progress  of 
a bona  fide  searoh  for  other  commodi- 
ties illegally  possessed,  whether  with 
a search  warrant  or  not,  discovery  is 
made  of  legal  evidence  of  the  possession 
of  another  thing,  the  possession  of 
which  is  unlawful,  the  thing  so  found  may 
be  seized." 
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In  the  case  of  United  States  v.  Charles,  8 Fed.  (2d)  302, 
the  Court  followed  this  principle  of  law,  and  said: 

"***But  I think  it  by  no  means 
I follows  that  officers  making  a 

legal  search  for  Tlolations  of  one 
law  must  deliberately  shut  their 
eyes  to  eTldence  of  crimes  committed 

against  another. 

* * * 

Wherever,  during  the  progress  of 
a bona  fide  search  for  other  commo- 
dities Illegally  possessed,  intoxi- 
cating liquor  is  found,  whether  a 
search  warrant  has  Issued  or  not,  it 
would  seem  that  its  seizure  not  only 
is  legal  but  mandatory." 

In  the  case  here  under  consideration,  the  officers  were 
lawfully  on  the  premises  by  reason  of  the  search  warrant  to 
recover  the  stolen  flour. 

In  the  case  of  State  v.  Turner  (Sup.  Ct.  Mo.),  259  S.W. 
427,  Judge  White  said: 

«***The  officers,  being  lawfully  upon 
the  premises,  saw  the  whiskey  In  the 
possession  of  the  defendant,  and 
therefore  the  offense  of  unlawfully 
possessing  the  liquor  was  committed 
in  their  presence,  and  they  had  a right 
to  seize  it  and  produce  it  In  evidence. 

Lambert  v.  United  States  (C.C.A.)  282 
Fed.  413;  United  States  v.  Snyder 
(D.C. ) 278  Fed.  650;  O’Connor  v.  United 
States  (D.C.)  281  Fed.  396.***" 

CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  Inasmuch  as  the  intoxicating  liquor  was  found 
during  the  progress  of  a bona  fide  search  for  other  commodities 
illegally  possessed,  it  was  proper  for  the  searching  officers  to 
seize  the  same.  It  is  further  our  opinion  that  the  evldenee  so 
obtained  might  be  used  im  a prosecution  for  the  possession  of 
this  illegal  Intoxicating  liquor. 


Respeotfully  submitted. 


APPROVED : 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 
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penalties  and  Interest  on  1932  taxes  same  as  for  1933 
under  House  Bill  #124* 


J-f 

April  4,  1934. 


Comptroller ' s office 
Department  of  Finance 
at. Louis,  Missouri 

Attention:  Mr.  L.  0.  SChubkegel. 

Gentlemen: 

ft  acxno* ledge  receipt  of  your  request  for  an  o ini on 
of  tills  office  respecting  House  Bill  #124,  passed  by  the  57th 
General  Assembly  in  Axtra  Session.  Tour  recuest  reads  as  follows: 

"The  Comptroller ' s office  has  had  numerous  in- 
quiries regarding  the  interpreted  on  of  this 
bill  due  to  the  apparent  difference  in  the  in- 
tention ae  expressed  in  the  title  of  this  Act 
and  in  the  actual  phraseology  of  the  Act  ae  set 
forth  under  section  (1)  one. 

From  the  title  of  this  Aot  can  be  deducted  that 
the  intention,  as  clearly  indicated,  was  to  pro- 
vide penalties  on  taxes  of  1932,  and  prior  years, 
only  after  December  31,  1933. 

The  actual  phraseology  of  the  bill  itself  fixes 
a penalty  basis  for  taxes  or  1932  and  prior  years 
at  the  s^ me  rate  ae  applies  to  1933  taxes,  delin- 
quent after  Dmdember  31,  1933. 

The  Collector  of  the  City  of  at. Louis  has  been 
revested  by  delinquent  tax  payers  to  accept  pay- 
ment on  1933  taxes  at  this  time,  the  intention  of 
the  delinquent  being  to  pay  the  1932  and  prior 
years  taxes  after  the  bill  becomes  effective,  in 
the  belief  that  the  only  penalties  thereon  euuld 
be  those  for  the  year  of  1933. 

» 

In  oruer  to  advise  taxpayers  in  regard  to  correct 
interpretation  of  this  bill,  «e  hereby  re  ueet  the 
opinion  of  your  office  respecting  House  Bill  *124. • 
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Houaa  Bill  134  passed  by  the  57 th  General  Assembly  In 
Extra  Session  reads  as  follows: 

* AM  ACT  for  relieving  delinquent  taxpayers 
whose  taxes,  personal  or  real  estate,  sere 
delinquent  for  the  year  1932,  and  prior 
years,  and  providing  for  penalties  thereon 
after  Deo  saber  31,  1933. 

Section  1.  That  all  penalties  and  Internet 
on  personal  and  Real  Estate  Taxes,  dellncuent 
for  the  year  1932  and  prior  years  shall  be 
ooaputed  after  December  31,  1933,  on  the 
same  penalty  basis  as  the  taxes  delinquent 
for  the  year  1933  until  paid. * 

As  stated  In  your  Inquiry,  the  body  of  the  sot  itself 
does  not  clearly  lndleate  the  soope  of  operatlou  of  the  statute. 

The  title  Indicates  a remission  of  sons  kind  or  other  for  the 
benefit  of  the  delinquent  tax  payer,  but  the  body  of  the  bill  does 
not  In  plain  words  direct  any  such  remission  or  salver,  le  are 
therefore  left  to  determine  the  Intent  of  the  legislature  from  the 
entire  act.  As  stated  by  Judge  Woodson,  quoting  from  Thompson  on 
Corporations,  in  the  ease  of  State  ex  rel.  Major  vs.  insurance 
Company,  224  Mo.  64,  1.  c.  92: 

•The  prime  effort  of  all  judicial  Interpre- 
tation Is  to  ascertain  shat  the  legislature 
really  Intended  In  using  the  particular  lan- 
guage. • 

In  seeking  this  legislative  Intent  we  believe  that 
tha  key  to  the  Interpretation  of  this  act  la  found  in  tha  words  • for 
relieving  delinquent  taxpayere"contalned  in  the  title  to  the  Aot. 
That  we  may  oonelder  the  title  to  the  Aot  In  determining  the  Legis- 
lative Intent  le  veil  settled  law  In  this  etate.  We  refer  to  the 
case  of  Thomas  ve.  Buchanan  County,  51  3.  w.  (3d)  i6,  1.  c.  98, 
wherein  Judge  Ellison  made  the  following  etatvaent: 

*****  part  of  the  respondents  call  attention 
to  the  faot  that  the  title  of  the  aot  designates 
the  counties  to  which  It  applies  ae  those  swing 
a population  of  not  1<  ss  than  ninety-five  thous- 
and inhabitants,  and  not  more  thau  one  hundred 
ana  fifty  thousand  inhabitants,  as  shown  by 
tha  last  preceding  decennial  national  oensua* 

•wh  rees  tha  body  of  the  law  omits  all 
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reference  to  the  oeneue  In  netting  out  the 
population  Unite  aforesaid.  It  le  argued 
the  title  cannot  be  rtad  Into  the  text  of 
the  set,  and  tht<t  under  the  latter  eouatlee 
are  to  be  classified  by  their  actual  papu- 
lation as  locally  determined, • ••*••• 

This  position,  ve  think.  Is  clearly  untenable. 

Tne  la*  Is  veil  established  that  In  con- 
struing a statute  the  title  may  be  considered. 

• • • *The  body  of  tne  act  not  stating  ho* 
the  population  Is  to  be  determined,  undoubted- 
ly the  title  nay  be  resorted  to  In  ascertain- 
ing the  legislative  Intent.* 

Ve  nay  even  go  so  far  as  to  say  that  tne  Intent  indicat- 
ed by  the  title  nay  be  presuned  to  be  expressive  of  the  Legislative 
desire.  In  the  case  of  State  vs.  Schwartsuann  Service,  40  8.  V. 

479,  1.  c.  480,  «e  find  the  following: 

••  * * *lf  the  provisions  contained  In  the 
body  of  the  act  are  expressed  In  anblguous 
or  doubtful  language,  or  eo  as  to  be  fairly 
susceptible  of  no re  than  one  Interpretation, 
then  it  is  permissible  and  proper  to  consider 
the  title  of  the  act  as  a clue  or  guide  to 
tne  intention  and  meaning  of  the  Legislature. 

11  till  11  gresuiued  thut  th*  true  jnte&t  and 
meaning  U to  be  found  In  £h£  title,  unless 
It  le  plainly  contradicted  by  the  express 
terms  of  the  body  of  tne  aot.*  •♦••••■ 

As  ee  find  the  guide  to  tne  legislative  Intent  In  the 
pasting  vf  thle  bill  In  the  title,  the  act  Itself  must  be  given  a 
construction  which  till  effectuate  that  Intent.  If  ee  are  to  con- 
strue thle  aot  us  applying  only  to  the  rat#  of  peaaltlee  and  lntereet, 
ve  shall  entirely  defeat  the  legislative  purpose  ae  expressed  In  the 
phrase  *for  the  relief  of  delinquent  taxpayer#*,  for  under  the  pro- 
visions of  previous  legislation,  interest  and  penalties  on  taxes  for 
the  year  1932  and  prior  years  are  required  to  be  ootnputed  at  the  same 
r»te  aa  are  Interest  and  penalties  on  delinquent  taxes  for  theyear 
ira.:.  On  the  other  hand.  If  ee  eonstrue  thle  set  ne  plaolng  taxes 
for  the  year  1933  and  prior  years  on  the  same  basis  as  taxes  for  the 
year  1933,  in  the  eomputlng  of  the  penalties  and  lntereet  required 
to  be  paid,  definite  and  oertnln  relief  will  d«  given  to  the  dellncuent 
taxpayers  of  this  state,  resulting  in  the  waiver  or  remittitur  of  all 
Interest  and  penalties  aocrulng  on  suon  taxes  prior  to  the  first  day 
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of  January  1034. 

is  the  latter  conatruotion  affeotu atos  the  urpose 
of  the  aot  ve  must  adopt  that  aa  the  true  mernlng  of  the  law,  X# 
oall  to  your  attention  that  «e  are  not  passing  upon  tha  constitution^ 
silty  of  tils  enactment. 


auaoLoaioi. 


It  la  ther  fore  tha  opinion  of  thie  of floe  that  under 
tha  provision a of  Houaa  Bill  134,  personal  and  real  estate  taxes 
for  the  years  1933  and  prior  years  are  to  be  treated  as  though 
they  were  taxes  fox  the  year  1933  insofar  as  the  assessment  of 
Interest  and  penalties  are  oonoerned,  and  that  no  greater  Interest 
or  penalty  is  to  be  oo  11  acted  upon  suoh  taxes  than  would  be 
collected  upon  1933  taxes  of  the  same  amount# 


Respeotfully  submitted. 


ha*ry  Ci,  r.ALrra,  JR. 
Assistant  Attorney  General. 


AJPPRQTSOI 


Rot  tloKIf  TRICK, 
Attorney  General. 


HG  I MM 


0JTICER8;  YITJ8TSE3  — In  town*  and  Tillage*  are  qualified  to  hold 

office  a*  follow*: 


Mr.  f . H.  uohubert 
Tillage  of  Affton 
9t.  Louie  Oounty 
Missouri. 


May  3,  1934. 


FILED 


Dear  Sir : 


Your  letter  requesting  an  opinion  is  as  fol- 
lows: 


"On  the  first  Tuesday  of  this  month 
we  conducted  our  Tillage  election 
in  accordance  ./ith  the  etatutes  of 
Missouri,  to  elect  fire  new  Trustees. 

"It  now  develops  that  three  of  the 
five  aen  elected  have  not  paid  taxes, 
either  personal  or  real  estate,  for 
several  years.  A number  of  our  oltl- 
sens  are  questioning  the  eligibility 
of  these  aen  and  also  the  advisability 
of  putting  then  into  office.  Today 
the  attached  clipping  was  placed  on 
ay  desk  together  with  Information  that 
another  village  in  Missouri  is  contest- 
ing an  election  for  similar  reasons. 

•Will  you  be  so  kind  as  to  give  us  an 
opinion  in  the  matter.  If  the  contested 
men  are  not  eligible,  we  will  proceed 
to  name  three  other  men,  properly  quali- 
fied and  acceptable.” 


The  last  national  census  shows  the  Tillage  of  Aff- 
ton  with  a population  of  £ tr  t>  and  to  be  (AacacpassiCed) 
(unincorporated) . 


Your  letter  does  not  state  whether  you  operate 
as  a village  under  a speolal  charterer  under  the  general 


Mr.  F.  H.  Schubert 


5/ 3/34 


~2— 


provisions  of  law.  We  are  assuming  that  you  are  not 
a village  under  a special  charter  but  operate  as  a city 
under  the  general  law. 


Section  7093.  R.  3.  Mo.  1929 , provides  for  the 
qualification  of  trustees  for  villages,  the  size  of  Afftdn, 
and  states: 


"No  person  shall  be  a trustee  who 
shall  not  have  attained  the  age 
of  twenty-one  years;  who  shall  not 
be  a male  citizen  of  the  United 
states;  who  shall  not  be  an  inhabi- 
tant of  the  town  at  the  time  of  his 
election,  and  reside  therein  for 
one  whole  year  next  preceding;  who 
shall  not  be  a householder  within 
the  limits  of  such  town;  and  every 
trustee  shall  hold  his  office  for 
the  tern  of  one  year,  and  until  a 
successor  is  eleeted  and  qualified. • 


Section  7096.  R.  3.  Mo.  1939,  provides  as  follows: 

"The  board  of  trustees  shall  judge 
of  the  qualifications,  elections 
and  returns  of  their  own  members, 
and  determine  contested  elections; 
they  may  determine  rules  of  their 
own  proceedings,  punish  any  member 
or  other  person  for  disorderly  be- 
havior in  their  presence,  and,  with 
the  concurrence  of  four  of  the  trustees, 
expel  any  member,  but  not  a second  time 
for  the  same  cause;  they  shall  keep  a 
journal  of  their  proceedings,  and,  at 
the  desire  of  any  member,  shall  cause 
the  yeas  and  nays  to  be  taken  and  en- 
tered on  the  journal,  on  any  question, 
resolution  or  ordinance;  and  their  pro- 
ceedings shall  be  public." 


Section  5.  Article  XIV,  of  the  Missouri  Oonetitutlon 
provides' as  xdlTove : 

"In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the 
right  of  resignation,  shall  hold  office 
during  their  official  terms,  and  until 
their  successors  shall  be  duly  elected 
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or  appointed  and  qualified." 


Section  11202,  R.  9.  Mo,  1929,  provides: 

"Any  person  elected  or  appointed  to 
any  county,  city,  town  or  township 
office  in  this  state,  except  such 
off leers  as  nay  be  subject  to  remov- 
al  by  lnpeaohnent,  who  shall  fall 
personally  to  devote  his  tine  to  the 
psrfornanoe  of  the  duties  of  such  of- 
fice, or  who  shall  be  guilty  of  any 
willful  or  fraudulent  violation  or 
neglect  of  any  official  duty,  or  who 
shall  knowingly  or  willfully  fail  or 
refuse  to  do  or  psrfom  any  official 
act  or  duty  which  by  law  It  Is  his 
duty  to  do  or  perform  with  respeot 
to  the  execution  or  enforcement  of 
the  criminal  laws  of  the  state,  shall 
thereby  forfeit  his  office,  and  may 
be  removed  therefrom  in  the  manner 
hereinafter  provided." 


0QM0LU3I0W. 


The  law  applicable  to  cities  of  the  fourth  ol&se 
referred  to  in  your  request  does  not  apply  In  villages 
and  your  problem  must  be  decided  in  laws  of  Missouri  re- 
lating to  villages,  above  set  out. 

It  is  the  opinion  of  this  office  that  there  is  no 
qualification,  sit  .sr  to  election  or  holding  office,  placed 
on  trustees  or  villages,  that  would  disqualify  those  who 
sere  elected  at  a village  election  at  the  same  time  being 
in  arrears  in  their  village  taxes. 

•espeotfully  submitted. 


APFROYKD: 


_ «.  OJC1  SAVYSR8 

<07  hoKITTRICX  Assistant  Attorney-General. 

Attorney-General . 

W03/af  j 


EIECTIONl  RELATING  TO  THE  RIGHT  OP  OWE  PERSON  TO  HO  D THE  OFFICE  OP 
JUSTICE  OP  PEACE  AND  PO  ICB  JUDGE  AT  THE  SA'«  TIME  IK  A COT  OF 
THE  THIRD  CLASS* 


D ear  ;ilr* 

X wish  to  (icfcD0«le4@»  neooipfc  of  your  lettor  Ok  ted  June  IB. 
1034,  requesting  an  opinion  based  on  the  following  cor  xunioct  lent 

"a*  X an  e candidate  for  Justice  of  the  Pease 
hero,  X an  writing  you  to  aide  you  if  t rmn  «h» 
holds  the  ofiioe  of  Polios  JUdos  bene  (popu- 
lation 3000)  oon  qualify  as  Jdstlos  of  the 
Donee  In  this  toonehlp  and  bold  that  offloo 
aleot  has  sleeted  Felloe  Judge  April,  I9S4* 

It  eeene  to  no  that  section  0468  R«  s*  I9e>* 

1969  wttty  plainly  ra-ohlblte  this  he'uMng 
the  too  offioM,  and  X on  anxious  to  bo 
rlfftt*  rill  you  net  kindly  eot  no  right 
on  this  uatterf 

Hoping  you  win  eomr  no,  and  thanking  you 
in  advance  for  jour  kindness,* 


"All  oltlee  and  to  In  this  state  containing 

inhabitants,  which  shall  oloot  to*?o  a city 
of  the  third  olaus,  shall  be  oltloe  of  the 
third  class*" 


If  such  olaeelfloatlon  of  your  City  is  correct.  X find  that 
the  section  to  rtilato  yon  refer,  nenely  Scotian  0468  R*  &,  He*  1989, 
Is  net  applicable,  in  that  it  refers  only  to  dtloo  of  the  first 
close,  which  is  e classification  tht  deos  not  too  lads  tbs  City 
of  Eldon, 

X sn  unable  to  find  any  constitutional  or  statutory  prohibition 
against  s porson  bolding  the  office  of  foetioo  of  the  Peace,  and  the 
office  of  i^iioc  Judge  at  the  sane  tine*  'Tiilo  constitutional  and 
statutory  prohibitions  do  exist  to  reference  to  certain  offices,  X 


Itoau  II#  T?#  Coott 


Ally  7#  1054# 


do  not  boliovo  cay  of  then  ana  directed  at  the  proocmt  lnatnnoe# 

Thla  natter  ha*  boon  dealt  with  at  aone  length  by  tho 
ooons  lev*  The  ootran  leer  rale  being  that  the  nccopt  r.oo 
of  one  ^ho  holds  e public  offloo  of  a eooonfi  pnbilo  office  In* 
compatible  therewith#  opera  toe  lpoo  facto  ae  a resignation  of  the 
first# 

This  rale  le  beet  eot  forth  In  the  Oaee  of  State  eat  rol#  ▼# 
Doe#  1.  5 ne#  5S5  1#  o«  380,  hloh  holds  ae  folleeet 

"The  rale  at  ooeem  lee  le  well  settled  that  one 
nho.  while  occupying  a public  office#  aoeopte  another 
hloh  le  inooaixitlb.lo  ^dth  It*  the  f&rot  will#  ipso 
facto  tordn  to  without  judicial  >:vcood~uc#  or 
any  other  act  of  the  tnnmtwwit#  The  aeooptnneo 
of  tho  eeeend  offloo  o? ort  too  ae  a reei&iatlen  of 
the  fleet#  state  ex  rel#  v#  rank#  40  He#  &4B| 

Mohrtn#  Pub#  Offloee#  Suoe#  4:  0-^X3 j Throop# 

Mb*  Off loero#  Seoe#  90#  51#" 


tiblo  of  floe#  ty 


*tfy  7,  1934* 


tr.vo>  narao 
of  the  offll 
vision  of  the 


In  the  duties  required 

otlwr.  fte  required  to  tedviSh. 
is  let  trite** 


Alone  the 
p*GO  Ml* 


tenor  le  the  holding  in  46  0*  J«. 


"At  0061 XXI  law  tlje 
deep  net  of  lteelf  dLefl 

| holding  mother  effioe  at  the! 

there  is  no  lnocnuiotonoy  In  the 
of  the  tto  offloee  in 


and  oUbieot  in 


they  ere  regarded  ee  inoor^rtiblo. 
r latency.  which  et  ooruon  1 m>  nake< 
co:3pntlblo#  does  not  oonelot  In  the  pt^rslobl 
inpocslbil*  ty  to  dlonhaiyo  the  duties  of  both 
of^lcos*  hut  Use  rath or  in  e conflict  uf  to- 
tercet  ae  shore  ten  le  eubordiaate  to  the  other 
bjjoct 

of  ono  of  the  offlcos  'her,  the  pooor  to 
the  twafioi  of  the  other  or  to  audit  the 
of  the  other*  The  question  of  inoonnrtiMlity  d 
net  ariee  thn  one  of  the  peoltiene  le  «n  office 
sad  the  other  So  merely  on 

It  Is  m opinion  that  tiiere  ie  nothing 
tihle  with  the  sene  pereen  holding 

• nth 


and  tho  off  loo  of  .TUotl.o#  of 

I 

nihets  to  the  othor»  end  nel 

I the  otter  effioe*  Tho  duties  of  tho  folios 


ties  exist 
to  be| 


jutoe 

of  feeee  are  ole*  rly  set  forth  ter  the  eta  totes,  and  Tan  unable  to 
pereairs  at  shat  point  there  would  over  bo  e oiaeh  or  conflict.  or 

ion  of  one  offioo  to  the  other* 


It  le* 


* or  aanoteoim  ou  me  who  le  nv  tho  duly 
Pollee  Judge  of  e third  olaoe  city  le  not  peo» 

‘ that  eu 


hlbited  from  liolding  the  offloe  of  tattoo  of  tho 
legally  ho  d both  offlooe  at  ana  and  the 


tted* 


APPROVED I 


JOHN  W,.  HOFFMAN*  Jr, 

Assistant  Attorney 


ROT  MXTTRXOK* 


;^LAIJK0  TO  CLhTAIff  PlOPtKT Y SUBJECT  TO  TAXATION 


October  9th,  1934 


Hon*  J*  B.  uearcy 
Prosecuting  Attorney 
Shannon  County 
xjninence,  Missouri 

Dear  Sirs 

we  acknowledge  your  letter  of  September  22nd- , 1934, 
in  which  you  state  and  inquire  as  follows* 

"I  would  appreciate  an  opinion  on  the 
following  questions* 

Are  protested  county  warrants  such  property 
as  is  subject  to  taxation? 

Is  cash  in  a restricted  bank  such  property 
as  is  subject  to  taxation? 

A reply  at  your  convenience  will  be  greatly 
appreciated**4 

Section  4 Article  X of  the  Constitution  of 
Missouri  provides  in  part  a6  follows* 

"All  property  subject  to  taxation  shall 
be  taxed  in  proportion  to  its  value **.." 

Section  9792  revised  Statutes  Missouri, 1929, 
provides  in  part  as  follows* 

NThe  assessor  shall  value  and  assess  all  the 
property  on  the  assessor's  books  according 
to  its  true  value  in  money  at  the  time  of 
the  assessment}  and  all  other  personal 
property  shall  be  valued  at  the  cash  price 
of  such  property  at  the  tiue  and  place  of 
listing  the  same  for  taxation*.*.*" 

In  State  £x  Kel,  v*  Stamm,  166  1*  c*  80-1, 

the  court  said  in  part  as  follows* 

"The  scheme  outlined  by  tne  statute  above 
referred  to  evidezitly  is,  that  all  property 
subject  to  taxation  shall  be  assessed  by  the 
county  assessor,  whose  judgment  as  to  the 


.'ton*  d*  3*  eorcy 
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value  th  roof  iiould  control  in 
first  inatn.cc*  m order  to  enable  t.m 
aeooeeor  to  proper  1 y dlee<arg*  lo  duties 
t ie  state  end  count}  are  to  furnish  bin 
with  Uete  and  plate  and  tne  property* 
owner  with  verified  llete  of  hie  taxable 
property*  To  €*>**6  against  an  over* 
valuation  by  t .e  aeueeeo r,  tne  rlgnt  of 
appeal  le  given  to  ail  pereona  bellowing 
themselves  aggrieved  t^ere^y,  and  for 
that  purpose  a oourt  of  appeal#  le 
established  to  aeteraine  sued  oppoala  ana 
correct  the  aeeeeeaenta  accordingly*  • ith 
e view  of  bringing  the  aeoeesnent  to  the 
attention  of  all  persona  assessed,  t..c  fossae* 
aent  la  roqlred  to  be  filed  In  e public 
effiee  acceoelble  to  every  per eon,  two 
axmth  a before  the  ace  ting  of  the  oourt  of 
appeals,  tue  tlae  and  place  of  which  Is 
unchangeably  fixed  by  law*  To  provide 
again* t undervaluation  of  individuals,  a 
board  of  equalisation  1c  created,  with 
power  to  equalise  assessments  by  uooroaolng 
excessive  valuation,  and  increasing  valuations 
• dooosd  too  low*" 

it  Is  the  opinion  of  this  office  list  it  Is 
tut  duty  of  t .e  assessor  to  assess  &U,  property  on 
die  books*  That  all  personal  property  shall  he  valued 
at  the  cash  price  or  value  of  such  property  at  the  tins 
the  sa  w io  listed  for  taxation*  The  assessor  in 
valuing  protected  warrants,  and  cash  in  a restricted 
hank,  should  oaks  a careful  exnai nation  of  all  the  facts 
and  cireurastancea,  surrounding  the  eons,  as  to  protested 
warrants,  the  probability  or  ^.probability  of  sane  bo  ng 
paid,  a ;c  as  to  eae»  in  restricted  hanks,  the  aaoont  of 
assets  and  character  .f  some*  end  the  probable  amount 
that  tue  owner  will  eventually  receive* 

if,  however,  the  valuation  placed  upon  sun©  is 
either  too  big  \ or  too  low,  the  same  le  subject  to 
review  by  the  board  of  equalisation  and  board  of  appeals* 

very  truly  yours. 


gTl*  HafBCT 

A eat*  Attorney  General 


A-PivCVkDl 


Attorns.  General 
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November  15,  1934. 

/C 

fr 


Mr.  Sam  Schultz, 

Cleric  of  County  court, 
Dunklin  County, 
Kennett,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
October  17,  1934  containing  several  inquiries  relative  to  the 
classification  of  certain  expenditures  under  the  County  Budget 
Law.  We  shall  proceed  to  answer  your  questions  in  the  order 
indicated  in  your  letter. 

I 

"Into  what  class,  under  the  Budget 
Law,  will  the  expense  of  light, 
heat,  water,  ete.  consumed  at  the 
county  Jail  fall?" 

Class  5,  Sec.  2,  of  the  County  Budget  Act  (Laws  of 
Mo.  1933,  page  342)  is  as  follows: 

"The  county  court  shall  next  sot 
aside  a fund  for  the  contingent  and 
emergency  expense  of  the  county, 
which  shall  in  no  case  be  more  than 
one-fifth  of  the  anticipated  revenue. 

From  this  class  the  county  court  may 
pay  contingent  and  incidental  expenses 
and  expense  of  paupers  not  otherwise 
classified.  No  payment  shall  be 
allowed  from  the  funds  in  this  class 
for  any  personal  service  (whether 
salary,  fees,  wages  or  any  other 
emoluments  of  any  kind  whatever)  es- 
timated for  in  preceding  classes." 


Ur.  Sam  Schultz 


Not.  15,  1934. 
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It  appears  that  the  Legislature  had  In  mind  certain 
definite  classes  of  expenditures  for  priority  and  accordingly 
designated  specifically  in  the  first  four  classes  how  and  for 
what  purposes  the  funds  were  to  be  expended.  Classes  5 and  6 
are  Indefinite  In  their  nature,  except  that  In  Class  5,  herein- 
before quoted,  there  Is  contained  the  words  "for  the  contingent 
and  emergency  expense  of  the  county". 

The  expense  of  light,  heat,  water,  etc.  consumed  at  the 
county  jail  cannot  be  anticipated  to  any  degree  of  accuracy; 
however,  we  are  of  the  opinion  that  they  are  contingent  expenses 
and  that  they  can  be  paid  out  of  the  funds  in  Class  5,  Sec.  2 
of  the  County  Budget  Law. 


II 

"Into  what  olass  will  the  salary 
of  the  Supervisor  of  the  County 
Farm  and  expense  of  fuel,  light, 
etc.  of  the  County  Farm  fall?" 

Class  4,  Sec.  2 of  the  County  Budget  Act  (Laws  of  Mo.  1933 
page  341-342)  Is  as  follows: 

"The  county  court  shall  next  set 
amide  the  amount  required  to  pay  the 
salaries  of  all  oounty  officers 
where  the  same  is  by  law  made  payable 
out  of  the  ordinary  revenue  of  the 
county,  together  with  the  estimated 
amount  necessary  for  the  conduot  of 
the  offices  of  such  officers,  including 
stamps,  stationery,  blanks  and  other 
office  supplies  as  are  authorized  by 
law.  Only  supplies  for  current  office 
use  and  of  an  expendible  nature  shall 
be  Included  in  this  olass.  Furniture, 
office  machines  and  equipment  of  what- 
ever kind  shall  be  listed  under  class 
six." 

The  County  Infirmary  Is  a public  building  of  the  county. 
The  Superintendent  is  appointed  by  the  County  Court  according  to 
statute;  therefore  he  should,  by  the  terms  of  Class  4,  herein- 
before quoted, “considered  a county  officer  within  the  meaning 
of  the  Act.  In  view  of  this,  we  are  of  the  opinion  that  the 
salary  of  the  Superintendent  of  the  County  Farm  should  be  paid 
from  the  funds  under  Class  4,  supra. 

As  to  the  fuel,  lights,  etc.  of  the  County  Farm,  what 
we  have  said  under  Question  I is  applicable  In  this  lnstanee, 
and  these  expenses  should  be  paid  out  of  Class  5,  Section  2. 


Mr.  Sam  Schultz 
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NoT.  15,  1934 
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"We  are  agreed  that  the  expense  of 
fuel,  light,  etc.  expended  In  connection 
with  the  holding  of  our  Circuit  Court 
falls  into  Class  2,  but  all  of  the  coal 
consumed  by  the  entire  court  house  ie  in 
and  oomes  out  of  the  same  bln,  and  all 
of  the  lights  of  the  court  house,  as  well 
as  the  water,  are  on  one  meter  and  we  know 
of  no  manner  in  which  the  Circuit  Court 
expenses  can  be  segregated  on  this  account 
from  the  expenses  of  the  county  offices. 

Neither  do  we  know  into  what  class  the 
expense  of  lights,  heat,  etc.  for  the 
offices  of  the  county  officers  will  fall, 
and  we  desire  advice  on  this  proposition.'* 

The  expenses  as  set  out  in  the  above  question  could  really 
be  put  into  one  group  and  called  "Court  House  Incidental  Expenses". 
We  know  of  no  manner  in  which  the  lights,  heat,  etc.  of  the  county 
court,  circuit  court,  office  of  reoorder  of  deeds,  etc.  could  be 
segregated  and  each  pay  their  proportionate  share.  It  is  our 
opinion  that  these  expenses  are  incidental  expenses  of  the  county 
and  should  be  paid  out  of  the  funds  in  Class  5,  Seotlon  2. 


IV 

"This  county  has  a County  Agent  who 
draws  no  salary  from  the  county  and  no 
appropriation  has  been  made  for  the 
expense  of  this  office,  yet  certain 
expenses  by  way  of  office  rent,  trav- 
eling expenses,  stationery,  etc.  have 
been  and  are  being  incurred.  Into  what 
class  should  this  fall,  if  any?" 

From  the  facts  as  contained  in  the  above  question,  we  cannot 
determine  whether  or  not  the  County  Agent  is  an  officer  of  the 
county  within  the  meaning  of  the  terms  of  Class  5,  supra.  We  cannot 
determine  as  to  whether  or  not  the  office  of  County  Agent  has  been 
abolished  in  your  county.  In  the  event  this  office  has  been 
abolished,  the  county  would  not  be  liable  for  any  expenses  of  any 
nature  whatsoever;  however,  assuming  that  this  office  is  still  in 
existence,  even  though  the  .Agent  draws  no  salary  from  the  county, 
it  is  the  opinion  of  this  department  that  the  expenses  of  the 
County  Agent,  as  detailed  in  your  inquiry,  may  be  paid  out  of  the 
funds  in  Class  4,  Section  2,  supra,  except  as  to  traveling  expenses, 
and  we  know  of  no  legal  authority  for  the  county  to  pay  the  traveling 
expenses  of  the  County  Agent . 


Mr.  Sam  Schultz 


Not.  15,  1934. 
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"The  county  is  maintaining  a health 
unit,  a county  doctor,  nurses,  rest 
room,  etc.  into  what  class  should 
the  salary  of  the  doctor,  nurses, 
rent,  light,  heat,  etc.  fall,  if  any?" 

Section  9025,  R.3.  Mo.  1929  was  repealed  and  a new  section 
enacted  in  lieu  thereof  known  as  Section  9025,  Laws  of  mo.  1933, 
page  271  under  which  it  is  the  duty  of  the  county  court  in  each 
county  of  the  state  to  appoint  a deputy  state  commissioner  of 
health  at  the  February  Term  thereof.  We  construe  Class  4,  Sec.  2 
of  the  County  Budget  Act  to  be  broad  enough  in  its  scope  to 
include  a deputy  health  commissioner  as  a county  officer  within 
the  meaning  of  the  Act;  therefore,  the  salary  of  said  officer 
should  be  paid  from  the  funds  in  Class  4,  supra. 

The  same  logic  and  argument  is  applicable  to  the  salary 
of  the  county  nurse.  As  to  the  other  expenses  of  the  Health 
Unit,  it  is  our  opinion  that  thoy  should  be  paid  out  of  the  funds 
under  Class  5,  supra,  for  the  same  reason  that  we  offer  in  answer- 
ing your  first  question. 

We  think  when  the  Legislature  passed  the  County  Budget 
Act  and  referred  to  "county  officers"  in  Class  4 it  intended  by 
the  expression  "payable  out  of  the  ordinary  revenue  of  the  county" 
to  not  only  include  the  elective  officers,  but  the  statutory 
appointive  officers.  VFe  concede  that  it  is  difficult  to  deter- 
mine the  classification  of  the  various  items  as  mentioned  in 
your  reauest  and  our  classification  may  be  contrary  to  the  opinion 
of  your  Prosecuting  Attorney,  but  wo  have  attempted  to  classify 
the  various  expenditures  independently  of  his  suggestions. 


Respectfully  submitted. 


OLLIV  IR  W.  N0L5N, 
Assistant  attorney  General 


APPROTED: 


:<  v tPKITTRICK, 
Attorney  General 


OWN : AH 


TAXATION:  Feraonal  property  of  orld  .er  Veteran  not  exempt 
from  taxation. 


i 


i 


o 


November  6,  11 


Hon.  *be  hafer,  Jr., 
Judge,  County  Cou't, 
fl»  *c  City,  Claacuri. 


!>ear  Mr: 


FI  LED 

/3 


A requ-st  for  an  opinion  ’as  bam  rroeived  fro.-*  you 
under  da*  a of  •towenber  * , 1J34,  such  request  being  in  the  follow- 
ing terse: 

*A  question  has  arisen  whether  or  not  certain 
Teal  end  ] eraonel  roperty  of  a Coldier  ic 
- ta.atls.  In  this  Instance  tbs  Coldier  :tf  dis- 
abled In  the  Villtary  err  ice  during  the  world 
war.  I’.a  has  been  pwrranrntly  aid  otally  dis- 
abled since  the  war,  and  has  bean  confined  in 
the  fatarana  >'oepItfl  at  'noxvllle,  Iowa.  Fla 
dlaa'ilitj  la  nmntaZ,  1 laaae  ran  #:  aa  opinion 
regarding  this  natter,  and  oblige." 

The  question  presented  In  your  latter  las  been  ruled 
on  by  us  In  an  opinion  dated  ctob»r  10,  1932,  addressed  to 
Honorable  George  i . tooro,  saaaaor  of  Jefferson  County,  illa- 
boro,  "lseourl.  In  that  opinion  t' c issue  also  was  whether  real 
and  personal  pro  erty  in  thia  Stats  belonging  to  a disabled  soldier 
who,  as  a parson  non  cowpoe  mentis,  was  under  the  care  of  e gurrd- 
inn,  was  sub  Jett  to  ta  atlon  under  the  lava  of  t’  Is  tats.  In  the 
opln  on  to  jora,  c copy  of  whiev  wa  enclose,  the  e-noluslon 

of  this  Department  la  stated  aa  follows; 

•Ka  are  th*refOTt  of  the  opinion  that  the  funds 
of  ib«s  .ard  whether  invested  by  the  guardian  la 
real  property  or  in  paraonal  property  are  ro-er 
subjects  of  .taxation.” 

Vary  truly  youra. 


trr-cr  Di 


d a.  m 

Assistant  Attornoy-0  neral 


ROT  aar'I^TICf 

Attorney-General 


COUNTY  TREASURER:  Duty  to  receive  and  receipt  for  money 

tendered  him,  asserted  to  be  county  money. 


60- 
r <. 

September  13,  1934* 


Honorable  William  Short 
County  Treaai  rer 
Randolph  County 
Hunt ST ill e,  Missouri 

Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 

"I  am  seeking  some  information  in  re- 
gards to  some  office  holders  in  this 
County  and  also  this  State. 

"We  have  a condition  in  this  County 
that  no  other  County  has  or  1 do  not 
think  ever  did  have  during  the  His- 
tory of  the  State. 

"On  the  11th  day  of  Aug.  1934,  Marlon 
Hul  en  and  Oak  Hunter  went  to  Jefferson 
City  and  had  with  them  the  resignation 
of  Herbert  Lamb  County  Collector  and 
asked  the  Governor  to  appoint  Mrs. 

Wayland  a lady  in  the  office  to  fill 
out  the  term  of  Herbert  Lamb  from  now 
to  the  1st  of  next  March,  and  got  a 
commission  from  the  Governor  for  her 
to  fill  out  the  term.  She  has  not 
been  sworn  in  or  give  a bond  or  Herbert 
Lamb  has  not  been  checked  out  or  Mrs. 
Wayland  checked  in  so  as  I see  it  we 
have  no  County  Collector  and  When 
Mrs.  Wayland  comes  in  here  on  the  5th. 
of  this  month  with  the  distribution 
for  Aug.  whose  name  will  be  signed  to 
the  check  to  make  it  lawful  to  me. 

Unless  I get  some  information  from  you 
by  that  time  I will  not  sign  receipts 
for  her  or  take  the  check  from  her  if 
either  one  of  the  names  or  on  the 
check  Herbert  Lamb  or  Lois  Wayland  as 
neither  of  them  are  County  Collector 
now." 


Honorable  William  Short 
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Sept ember  13,  1934* 


Section  12136,  R*  S.  Mo.  1929,  provides  as 

follows : 


"The  county  treasurer  shall  keep  his 
office  at  the  county  seat  of  the  ( 

county  for  which  he  was  ele  cted,  and 
shall  attend  the  sane  during  the 
usual  business  hours*  The  county 
court  shall  provide  said  county 
treasurer  with  suitable  rooms,  and 
a secure  vault  In  the  courthouse 
or  other  building  occupied  by  other 
county  officers,  and  the  county 
treasurer  shall  keep  his  office  and 
records  in  such  rooms  and  vault  pro- 
vided by  the  county  court*  He  shall 
receive  akl  moneys  payable  Into  the 
county  treasury,  and  disburse  the 
same  on  warrants  drawn  by  order  of 
the  county  court*" 

Section  12149,  R*  3*  Mo*  1929,  provides  as 

follows  t 


"He  shall  make  duplicate  receipts 
in  favor  of  the  pr  oper  perao  n,  for 
all  moneys  paid  into  the  treasury, 
and  keep  the  books,  papers  and 
moneys  pertaining  to  his  office  at 
all  times  ready  far  the  inspection 
of  the  court,  or  any  judge  thereof*" 

Section  12153,  R*  S*  Mo*  1929,  provides  as 

follows: 

_ * 

"All  collectors.  Si  erlffs,  marshal^ 
cle  rks,  const  abb  s and  other  persons 
chargeable  with  moneys  belonging  to 
any  county  shall  render  their  accounts 
to  and  settle  with  the  county  court 
at  each  stated  term  thereof,  pay  into 
the  county  treasury  any  balance  which 
may  be  due  the  county,  take  duplicate 
receipts  therefor,  and  deposit  one 
of  the  same  with  the  clerk  of  the 
county  court  SL  thin  five  days  there- 
after* " 


Honorable  Willies  £hort 
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Sent  enter  13,  1934 


It  la  true  that  our  courts  have  never  construed 
the  above  statutes  in  determining  the  duty  of  a County 
Treasurer  to  receive  "all  money  payable  into  the  county 
treasury, " and  when  receiving  the  same  our  courts  have 
never  construed  the  phrase,  "proper  person",  when  apply- 
ing the  above  Statute  requiring  the  treasurer  to  "make 
duplicate  receipts  in  favor  of  the  proper  person,  for 
all  moneys  paid  into  the  treasury*" 

On  the  other  hand  the  duty  to  receive  money  and 
issue  duplicate  receipts  does  not  require  the  County  Treas- 
urer to  act  in  a judicial  capacity  every  time  he  is  tendered 
money  which  the  party  tendering  asserts  to  belong  to  the 
county*  It  is  not  for  the  treasurer  to  question  whether 
such  money  tendered  is  at  all  events  properly  payable  into 
the  county  treasury,  nor  is  it  for  him  to  judicially  de- 
termine. before  accepting  same,  that  it  la  being  tendered 
by  the  "proper  person"*  The  County  Treasurer  is  but  an 
administration  officer  and  when  he  has  followed  the  Stat- 
ute literally,  he  has  sufficiently  exercised  his  duty* 
tfhen  the  person  tendering  money  to  him  asserts  that  he  la 
tendering  money  which  is  payable  into  the  County  Treasury, 
the  County  Treasurer  must  assume  that  it  is  being  tendered 
by  the  proper  person* 

The  fact  that  all  persona  chargeable  with  moneys 
belonging  to  the  County  have  a prior  duty  to  render  this 
account  to  and  settle  with  the  County  Court  does  not  im- 
pose any  duty  on  the  County  Treasurer  to  see  to  it  that 
those  who  tender  him  money  have  complied  with  their  duty 
to  account  and  settle  with  the  dounty  Court*  Because 
someone  else  has  failed  to  do  their  duty,  dot  not  exduse 
the  County  Treasurer  from  following  the  Statute  and  doing 
his  duty* 


Our  Supreme  Court  in  the  ease  of  County  v* 
Dallmeyer,  101  Mo*  57;  13  S*  V*  687  1*  e*  689,  which  was 
a case  where  the  County  Treasurer  took  it  upon  himself 
to  receipt  the  retiring  County  Treasurer's  executor  for 
money  received  in  settlement  and  on  said  receipt  he  in- 
eluded  the  following  phrase,  "being  in  payment  of  the 
following  balances  found  due  the  following  funds",  said; 

"Although  this  receipt  professes  to  be 
a receipt  in  full  for  the  balance  due 
the  interest  fund,  still  It  shows  the 
exact  amount  paid  on  that  fund,  and  if 


Honorable  Y.illlam  Short  -4-  September  15,  1954* 


there  is  In  feet  a balance  still  due, 
the  receipt  Is  no  obstacle  In  the  way 
of  recovering  that  balance*  The  re- 
ceipt Is  but  prims  facie  evidence." 

It  Is  true  that  it  Is  the  duty  of  your  County 
Collector  to  pay  to  you  as  County  Treasurer,  the  balance 
due  the  county,  after  settling  with  the  County  Court,  but 
the  law  does  not  require  you  to  give  a receipt  In  full* 
You  can  give  duplicate  receipts  In  the  amount  to  the 
person  tendering  the  money,  and  the  receipt  may  ix  ow 
that  It  Is  for  an  amount  #ilch  the  person  tendering 
claims  that  he  owes  the  county*  The  law  does  not  state 
that  you  must  receipt  him  "In  full”  or  "for  balance  due", 
and  any  such  notations  are  rebutable  If  the  county  seeks 
to  recover  any  balance  due* 


C0WCLUSI01. 

Whenever  the  alleged  County  Colle  etor  or  any 
other  person  offers  you, as  County  Treasurer,  mon^  which 
he  claims  to  be  due  the  County,  It  Is  your  dmty  to  take 
It,  and  to  Issue  said  person  duplicate  receipts  In 
said  amount* 


Respectfully  submitted 


VM.  ORR  SAWYERS 
Assistant  Attorney  Gaaeral* 


APPROVED* 


( Acting 

Attorney  General 


WOStH 


3PESrii<  AO  AD  DI3TRI0T3:  Road  Cominis  slone  r in  a Special  Road  Dlstrlot 

cannot  wofk  on  the  roads  in  his  district  and 
draw  compensation  therefor.  3poclal  road  dis- 
tricts are  political  subdivisons  of  the  State 
with  reference  to  the  Nepotism  Amendment. 


September  17,  1034. 


honorable  Aroh  k.  Skelton 
Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 


Dear  31r; 

Thi6  department  is  in  receipt  of  your  letter  of  August 
2b,  1934,  wherein  you  state  as  follows: 

"I  hare  had  several  complaints  from  persons  in 
different  parts  of  Lafayette  County  with  refer- 
ence to  Road  Commissioners  in  3peolal  Road  Dis- 
tricts of  the  county  working  on  the  roads  and 
drawing  compensation  therefor.  They  are  also 
hiring  their  sons  and  members  of  their  families. 

I hate  to  bother  you  for  an  opinion  at  any  time 
but  it  seems  that  it  is  necessary  that  1 now  do 
so.  I would  like  your  opinion  upon  the  following 
questions  as  soon  as  possible: 

First:  Can  a ro  a commissioner  in  a special 
road  district  work  on  the  ro&os  in 
his  district  and  draw  compensation 
therefor? 

Second:  Is  a special  road  district  con  ldered 
a political  subdivision  of  the  state 
with  reference  to  nepotism  amendment? ■ 

I. 

ROAD  CUMUI3310NER  CAM.’.OT 
DhAi  Co«Lrr.M3ATlOI  FROM  DI3- 
liHSjLi 

section  8C73  H.  3.  Mo.  193*,  provides  in  part  as 


follows 


-3- 


Septembsr  17,  1934 


Hon.  AT  oh  M.  t>**lton. 


••  • • *3  id  commissioners  may  adrertlse 
for  bid*  for  such  contract  In  any  manner 
they  aay  cnoose;  and  the  contract  shall 
In  no  case  be  let  to  any  cosalstioner, 
nor  shall  any  ooralenluner.  directly  or 
lndlreotly.  hare  any  pecuniary  Interest 
therein  other  than  the  performance  of  his 
official  duties  as  herein  required. • • • * • 

eotlon  8076  supra,  seto  out  the  polloy  and  Intention  of 
the  legislature  to  keep  the  conn  Is  si  oners  disinterested  directly  or 
lndlreotly  In  the  letting  of  road  contracts  and  free  haring  any 
pecuniary  Interest  therein. 

iectlon  8079,  II.  S.  Ho.  1929,  prorldes  for  the  compensation 
of  commissioners  and  rends  In  part  as  follows* 

••  • • •Commissioners  of  road  districts  ln- 
oorporateu  under  this  article  shall  reoelrs 
no  compensation  for  thslr  serrloes,  but  shall 
bs  paid  any  and  all  expenses  they  say  Incur 
in  transacting  buslnsss  of  the  district  In- 
cluding reasonable  attorney's  fess.*  • • • • 

section  8079  supra.  Halts  the  ooapensatlon  of  the  com- 
missioners of  road  dlatrlota  to  sg)*nass  Incurred  in  the  transacting 
of  the  business  of  the  lstrlct  and  to  reason  ble  attorney's  fsss 
. nd  prosides  specifically  that  they  shall  rec> lrs  no  ooapensatlon  for 
their  serrloes. 

In  rise  of  the  abors  two  seotlons,  «e  are  clearly  of  thd 
opln  on  that  a oonal ssloner  for  a special  road  district  cannot  work 
on  the  roade  In  hie  dlstrlot  and  draw  ooapensatlon  for  his  srrrloea. 

To  hold  otherwise  would  be  oonirary  to  the  Intention  of  th^  Legis- 
lature, which  was  to  h>re  the  commissioners,  an  Impartial  body,  In- 
terested only  la  faithfully , hen  stly  and  Impartially  discharging 
thslr  duties  as  o^nnicelcnsra  according  to  law. 

II. 

C0«ittS.*lG«£<3  or  ROAD  DISTRICT 

SUBJECT  TO  3>:CTIOM  13  ARTICLE 

aiv  g aanmitii  ur  mi-^uri. 

Article  XIV,  motion  13  of  the  Constitution  of  tflrsourl  pro- 
rides  us  follows* 


3c  timber  17,  1934 


Hon.  Axcii  m.  Skelton,  -3- 


•Any  public  officer  or  employee  of  this 
State  or  any  political  subdivision  there- 
of who  shall,  by  virtue  of  said  office  or 
eaployment,  have  the  right  to  name  or 
appoint  my  person  to  render  service  to 
the  state  or  to  any  political  subdivision 
thereof,  and  who  shall  nans  or  appoint  to 
such  servloe  any  relative  within  the  fourth 
degree,  either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  his  or  her  office  or 
employment. • 

The  above  section  applies  to  any  public  officer  or  employee  of  this 
stats  or  of  any  political  subdivision  thereof  who  has,  by  virtue  of 
his  offloe  or  enployment,  a right  to  naae  or  appoint  a person  to 
render  servloe  to  the  State  or  to  any  political  subdivision  thereof. 

deotlon  8062  R.  a.  no.  1929,  (baling  with  special  road  dis- 
tricts declares  that  the  sane  are  political  subdivisions  and  reads 
In  part  as  follows: 

••  • * •i-hene  er  an  order  Is  so  wade  In- 
corporating a public  road  dlstrlot  euoh  dis- 
trict shall  thereupon  become,  by  the  name 
mentioned  In  such  order,  a political  sub- 
division of  the  state  for  governaental  pur- 
poses with  all  the  powers  mentioned  lu  this 
section  and  such  others  as  nay  be  conferred 
by  law.*  • ■ • ■ 

Our  duprene  Court  In  the  r cent  case  of  state  ex  rel.  vs. 
Special  (toad  District,  6 3.  V.  694,  has  stated  that  suoh  Is  the  c -sc, 
1.  c.  596: 


•The  special  road  district  contemplated  by 
article  8,  c.  98,  R.  3.  1919,  Is  'a  political 
subdivision  of  the  state  for  governmental 
purposes' — & municipal  corporation.  Section 
10634.  It  Is  brought  Into  existence  through 
the  exerdse  of  legislative  power. 

without  question,  the  Con  lssioners  of  the  road  dletrlot  are 
public  officers.  fcnbxet:  v.  Road  District,  257  mo.  593,  1.  c.  623: 

•Under  these  statutes  all  such  road  districts 
axe  public  corporations,  organized  under  tho 
unquestioned  authority  of  the  Legislature. 

(Harris  v.  bond  Co.,  <344  Mo.  664.) 


oeptev.ber  17,  1934 


Boa.  Arch  II.  Bolton, 


And.  a a woo  bold  in  th-.t  c - 8a,  tbe  commissioners 
appointed  or  elected  in  tbe  anner  provided  for 
by  eeotlon  10813  are  publlo  officers  for  tbe 
purposes  zaentioaed  in  e^ii  article  71.  * • 

•(bile  ve  are  not  unuindful  of  tbe  faot  that  road  dlstrlots, 
levee  districts,  school  districts  and  other  public  or  municipal 
corporations  have  not  been  held  to  be  "other  political  subdivisions 
of  tbe  state"  as  used  in  Section  12  of  Article  VI  of  tbe  Constitution 
of  Missouri,  fdxpdcting  tbe  jurisdiction  of  tbe  supreme  Court  of  this 
State,  it  is  our  firs  belief  that  euoh  cases  hnvs  no  bearing  upon  tbs 
tern  "political  subdivision*  as  ussd  in  tbs  phrase  "of  any  political 
subdivision  thereof"  as  contained  in  Section  13  of  Article  Z1V  of  tbe 
Constitution  respecting  tbe  practice  of  nepotism. 

Tbe  oases  respecting  tbe  jurisdiction  of  tbe  supremo  Court 
are  ell  bottomed  on  tbs  proposition  that  tbs  phrase  "or  other  political 
subdivision  of  tbe  State"  used  in  3ectlon  12  of  Article  VI  following 
the  word  "county*  mean  euoh  political  subdivisions  as  h ving  power 
similar  to  those  of  a county.  On  tbe  other  band.  In  ectlon  13  of 
Article  XIV  tbe  phrase  ueed  le  "any  public  officer  or  employee  of 
this  State  or  of  any  political  subdivision  thereof.*  • •*  These 
terms  are  simple  but  comprehensive  and  were  undoubtedly  ueed  to  cover 
every  possible  situation  wherein  th-  evil  existed  which  was  sought  to 
be  remedied,  duoh  has  been  tbe  decision  of  our  Supreme  Court  in  tbe 
oa  e of  State  ex  rel.  McKit trick  ve.  Whittle  63  S.  *.  (2)  IOC.  in 
this  cess  tbe  Hespondent  was  a director  in  a school  -is trie  t and  bad 
voted  for  tbe  employment  of  a teacher  In  tbe  school  who  was  related  to 
him  within  tbe  prohibited  degree.  Concerning  the  evil  to  be  remedied 
tbe  Court  stated,  1.  o.  101 i 

■It  la  a n ttcr  of  common  knowledge  that  at 
tbe  tine  of  the  Constitutional  convention  in 
1922-1923,  and  for  a long  time  prior  thereto, 
many  officials  appointed  relatives  to  positions 
and  thereby  placed  tbe  names  of  said  relatives 
upon  tbe  public  pay  rolls.  Tbe  power  was 
abused  by  individual  o flcials  and  by  members 
of  offlolal  boards,  bureaus,  oommi salons,  and 
committees,  with  whoa  was  lodged  tbe  power  to 
a point  persons  to  offlolal  positions.  It 
also  was  bused  by  officials  with  whom  was 
lodged  tbe  power  to  appoint  persons  to  offlolal 
positions,  subject  to  the  approval  of  courts 
and  other  functionaries  of  tbe  state  and  its 
political  subdivisions.* 
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Sept ember  17,  1934 


Hon.  AX  oh  M.  Skelton, 


And  after  distinguishing  between  the  terra  "other  political 
subdivisions  of  the  dtate*  as  used  In  Jeotlon  12  of  Artlole  VI,  sad 
•any  political  eubdlvlsion  thereof"  as  contained  In  3eotlon  13  of 
Article  XIV,  the  Court  held,  1.  c.  102: 

•Thus  It  appears  that  a school  li strict  Is 
a political  subdivision  of  the  state  within 
the  m aning  of  section  13,  art.  14  of  the 
Constitution. • 

Our  supreme  Court  has  placed  a liberal  construction  upon  the 
nepotism  amendment  and  there  can  be  no  distinction  between  lte  appli- 
cation to  sohool  districts  and  lte  application  to  road  die tr lots.  Ae 
ha 8 often  been  said,  relating  to  a statute,  which  seems  equally  appli- 
cable to  the  construction  of  this  constitutional  provision: 

•It  le  & golden  rule  of  judiolal  exposition  to 
discern  what  the  common  lav  was,  what  was  the 
mischief  and  de  ect  for  which  the  common  law 
did  net  provide,  what  remedy  the  statute  appoint- 
ed to  cure  the  ol sense  of  the  coavaonweal th  and 
whet  was  the  reason  of  the  remedy  so  provided. 

«hea  these  things  are  discerned  by  the  juuge. 

It  Is  out  trite  and  venerable  doctrine  that 
his  office  is  to  eo  o-ntue  the  new  statute  as 
to  suppress  the  cine  kief,  advance  the  remedy 
and  'to  suppress  subtle  inventions  aac  evasions 
for  oontinuance  of  the  mischief , . . .and  to  add 
foroe  and  life  to  the  cure  and  remedy  according 
to  the  true  Intent  of  the  makers  of  the  act, 
pro  bono  publico.'  (Htydon* s case,  3 Coke, 

7b.)- 

The  foregoing  le  an  excerpt  from  the  opinion  of  Judge  Lamb 
In  the  oa8e  of  uhononey  vs.  ft&liroad,  331  Mo.  131,  1.  o.  157. 


CVWCMJgluH 


It  Is  therefore  the  opinion  of  this  office  that  a road 
commissioner  le  entitled  to  no  oo  penatlon  for  servloe  rendered  the 
district  because  of  the  provisions  of  -.actions  8078  and  807S  R.  S.  Mo. 


Sep  teaber  17,  1934. 


Hon.  Arch  k.  Jkel ton,  -6- 


19v?!  oowaiaaioners  arc  public  officer  a of  political 

Bufcdi'.islQas  of  the  Stats  of  Missouri,  and  are  subject  to  the 

13  °'  'rtl0l‘  11  ’ of  «*•  ConititunoHr  the 


APPROVED! 


Raapectftniy  subaitt* 


■>oq.&  r2.a/Z_^! 
HARi^T  a.  tfALTl£Rf  Jr. 
Assistant  Attorney  Ceiier&l 


Ko¥  IScKITTRICK, 
Attorney  Ganeral 
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CRIMIMAL  C03Ti>*  Liability  of  state  for  defendant's  costs  where 

case  "continued  generally0.  — 


I 


January  2 2, 


1934. 


Fi  LED 


J 


Hon.  r'orrest  Sr.ith 
State  Auditor 
Jeil’ereon  City,  Missouri 


Dear  .'r . wraith: 


This  Eepartiaent  is  in  receipt  of  your  letter  of  recent 
date  with  request  for  an  opinion,  which  letter  is  as  follows: 

" e would  be  pleased  to  have  the  opinion 
of  the  Attorney  (Jeneral  upon  the  follow- 
ing question: 

Where  a criminal  ease  is  contin- 
ued generally,  is  the  state  liable 
for  costs  Incurred  on  behalf  of 
the  defendant,  and  If  so,  would 
the  state  be  liable  for  all  the 
costs  which  hid  aocrued  since  the 
beginning  of  the  case,  or  only 
those  of  the  tern  at  which  the 
order  of  general  continuance  was 
nade? 

The  statutes  apparently  most  applicable 
to  this  matter  are  as  follows:  secs. 

3653,  3335,  3823,  and  3341. 

The  case  of  State  ex  rel  v.  Jordon,  254 
,;o • 471,  162  3.  A.  629,  which  touches  soise- 
what  on  this  question,  holds  that  the  state 
must  nay  costs  of  continuance  when  had  upon 
its  application,  though  defendant  is  later 
convicted. 


lion.  Korreat  .smith 


Janatr/  22,  1054 


1 understand  that,  under  Auditor  L.  D. 

Thompson,  defendant's  oosta  ware  dis- 
al loved  in  oaaea  where  there  vaa  a general 
contin  ance,  hut  prior  to  that  tine,  under 
Auditor  Jordon,  such  ooata  were  allowed, 
if  the  general  continuance  waa  taken  on  motion 
of  the  prosecuting  attorney. 

In  order  that  the  Attorney  General  may  see  the 
inaediate  practical  application  of  the  above 
question,  we  are  enclosing  cost  bill  fron. 
osark  County,  which  was  Just  recently  present- 
ed for  payment,  in  which  defendant's  coats 
total  wore  than  | 1200. 00,  most  of  which  was 
incurred  at  the  term  Just  prior  to  that  at 
which  the  order  of  general  continuance  was 
made.  Attached,  also,  is  a copy  of  the  Judge's 
docket  entry,  showing  continuances,  as  furnish- 
ed oy  the  circuit  clerk  of  Osark  County •" 


Thors  are  very  few  oases  in  Missouri  construing  the 
statutes  in  regard  to  costs  in  criminal  oases. 

Section  5826  R.  S.  Mo.  1929,  provides  as  follows! 

"whenever  any  person  shall  be  convicted 
of  any  crl  e or  misdemeanor  he  shall  be 
adjudged  to  pay  the  costs,  and  no  costs 
incurred  on  his  part,  except  fees  for 
board,  shall  be  paid  by  the  state  or 
county • * 


Section  3d26  it.  S.  Mo.  1J®,  provides  as  follows! 

"In  all  capital  cases  in  which  the  defend- 
ant shall  be  convicted,  and  in  all  cases 
in  which  the  defendant  shall  be  sentenced 
to  imprisonment  in  the  penitentiary,  and 
in  oases  where  such  person  is  sonvlctsd  of 
an  offenas  punishable  solely  by  imprison- 
ment in  the  penitentiary,  and  is  sentenced 


Hon*  F or  rest  Solti.. 


January  22,  1934* 
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to  imprisonment  in  the  county  Jail,  work- 
house  or  reform  school  because  such  parson 
la  under  the  age  of  eighteen  years,  the  state 
shall  pay  the  costs,  if  the  defendant  shall 
be  unable  to  pay  then,  except  oosts  incurred 
on  behalf  of  defendant.  And  in  all  oases  of 
felony,  when  the  Jury  are  not  permitted  to 
separate,  it  shall  be  the  duty  of  the  sheriff 
in  charge  of  the  Jury,  unless  otherwise 
ordered  by  the  court,  to  supply  then  with 
board  and  lodging  during  the  time  they  are 
required  by  the  sourt  to  be  kept  together, 
for  which  a reasonable  cousw  nsatlon  aay  be 
allowed,  not  to  exceed  two  dollars  per  day 
for  each  Juryman  and  the  officer  in  charge* 
and  the  same  shall  be  taxed  as  other  costs 
in  the  ease,  and  the  state  shall  pay  such 
oosts,  unless  in  the  event  of  conviction, 
the  same  can  be  made  out  of  the  defendant." 


by  Section  888b,  H.  d.  Mo.  1989,  it  1:  provided  that, 
in  the  event  of  an  acquittal,  in  capital  oases  and  those  in 
which  imprisonment  in  the  Penitentiary  is  the  sole  punishment 
for  the  offense,  the  costs  shall  be  paid  by  the  state. 


The  particular  question  involved  in  the  first  part  of 
your  latter  is  whether  in  a criminal  oasa,  where  the  ease  is 
"continued  generally”,  the  state  la  liable  for  the  coots  incurred 
on  behalf  of  the  defendant. 

The  only  seotlon  of  the  statute  in  which  the  words  "con- 
tinued generally”  are  used,  so ihr  as  we  arc  able  to  find,  is 
section  5841  R.  b.  Mo.  1 >89,  which  is  as  follows i 

"The  clerk  of  the  court  in  which  any  crimi- 
nal cause  shall  have  been  determined  or 
continued  general ly  shall,  immediately 
after  the  adjournment  of  the  court  and 
before  the  next  succeeding  term,  tax  all 
cost#  which  have  aocrued  in  the  oeee*  and 
if  the  state  or  oounty  shall  be  liable 
under  the  provisions  of  this  article  for 
such  costs  or  any  part  thereof,  he  shall 
make  out  and  Oliver  forthwith  to  the 


Hon.  -orrest  .anith 
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prosecuting  attorney  of  said  county  a 
complete  fee  bill,  specifying  each 
item  of  services  and  the  fee  therefor.” 


This  section  directs  the  clerk,  before  the  next  succeed- 
ing term,  to  tax  all  costs  which  have  aocrued  in  the  oasei  and 
if  the  state  or  comity  shall  be  liable  under  the  provisions  of 
this  article  for  such  costa  or  any  part  thereof,  to  make  out 
and  deliver  an  Itemised  statement  forthwith  to  the  prosecuting 
attorney  of  the  proper  county.  This  section  does  not  adjudge 
the  payment  of  the  costs  on  either  the  state  or  the  county,  or 
on  the  defendant,  but  is  merely  a direction  to  the  clerk  to 
make  out  the  fee  bills  in  criminal  cases  after  each  term  of  court. 


Section  5665  R.  £.  Mo.  1929,  provides  as  foUuwst 


"Continuances  may  be  granted  to  either 
party  in  criminal  oases  for  good  cause  shown, 
and  the  court  any  postpone  the  trial  of 
any  such  case  for  good  and  sufficient 
reasons,  of  its  own  motion. 


This  seotlon  was  construed  bj  the  Supreme  Court  in  the 
case  of  State  ex  rel.  Selleek  v.  (Jordon,  264  Mo.  471,  in  which 
the  court  held  that  where,  on  the  application  of  the  state,  the 
case  was  continued,  and  under  tnis  section  of  the  statute,  i.  e. 
Section  1665,  supra,  the  costs  were  properly  adjudged  against 
the  state  at  that  term  of  court,  and  although  the  defendant  was 
later  convicted  and  also  able  to  pay  the  costs  incurred  upon  his 
behalf,  yet  the  Judgment  for  costs  against  the  state  was  valid 
and  fixed  the  payment  of  the  same  against  the  state. 

And,  in  the  case  of  State  v.  barker,  65  Mo.  App.  656, 
where  the  defendant  in  a criminal  oase  had  been  granted  two 
continuances  at  his  costs,  notwithstanding  the  oase  was  after- 
wards dismissed  by  the  state,  the  costs  of  the  terms  of  court 
at  which  the  case  was  continued  by  the  defendant  wera  chargeable 
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to  him  and  not  to  the  state.. 


It  is  tha  opinion  of  fcbi a Department  that  where  tha 
oaae  ia  "continued  generally"  without  any  statement  aa  to 
whether  or  not  it  **a  continued  upon  tha  application  and  coat 
of  the  state,  that  tha  atuta  would  not  be  liable  for  tha 
eoata  incurred  by  tha  defendant  at  tha  term  in  which  the  caaa 
waa  "continued  generally,"  but,  if  the  eaae  waa  "continued 
generally"  upon  tha  application  of  the  atate,  the  oourt  would 
have  a right  to  adjudge  the  coata  against  tha  atate  under 
Section  3653,  supra.  Inasmuch  aa  it  is  our  opinion  that  tha 
state  ia  not  liable  for  the  ooata  incurred  by  the  defendant  at 
tha  tbra  in  which  tha  oaaa  was  "continued  generally,"  unless 
the  court  adjudged  the  costs  against  tha  state,  it  would  necessar- 
ily follow  that  the  state  would  not  be  liable  for  the  costs 
incurred  by  the  defanoant  since  the  beginning  of  the  eaae,  unless 
specifically  adjudged  agalnat  the  stats  previously  thereto  by 
the  court. 


Very  truly  yours. 


COV&Lu  ft.  HEWITT 

assistant  attorney -General. 


APPROVED: 


1.0Y  KCxvITfRiCA 
Attorney-General. 


CHuhO 


BLIND  PENSION 


Section  12-U  House  Bill  127  which  seeks 
to  divert  from  the  Blind  Pension  Fund 
money  for  the  prevention  of  blindness 
in  the  hands  of  the  Missouri  Commission 
for  the  blind,  is  unconstitutional. 


February  7,  1954 


honorable  iorrest  Smith 
State  / "dltor  of  Missouri 
Jefferson  City,  Missouri 


Daar  Iri 


ii«  are  acknowledging  receipt  of  your  letter  In 
which  you  Inquire  as  follows  I 

"I  nave  been  requested  by  Hon,  h,  0. 

• nxey,  Koprosentative  of  oatoe  County 
to  secure  from  you  an  opinion  as  to 
tne  constitutionality  of  Section  12-U 
a,  127  appropriating  v 50,000  from 
tho  ulina  Pone  Ion  x\md  to  the  ooard 
of  Managers  of  State  eleemosynary 
Institutions  •” 


Section  12-0  house  clll  127  provides  as  follows * 

” Ihoro  Is  hereby  appropriated  out  of 
the  StR'o  Treasury  chargeable  to  the 
Blind  Pension  rund  the  sum  of  H 50,000 
for  the  use  of  the  ooard  of  .managers 
of  State  eleemosynary  Institutions 
t or  work  urn  oner  the  inhabitants  of 
iescuri,  looking  fo  the  prevention 
of  blindness." 

e call  your  attention  to  the  fact  that  the  above 
appropriation  is  chargeable  to  "Blind  Pension  Fund.”  The 
Blind  Pension  Fund  was  created  under  . 9ctlon  47  of  Article 
IV  of  the  Constitution  of  teisfouri,  which  aronr  other  things 
provides* 


honorable  /orrest  Smith 
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" Provided  further, that  nothing  In  this 
constitution  contained  shall  ba  con- 
strued as  prohibiting  the  General  Assem- 
bly from  granting  or  authorizing  the 
granting  of  pensions  to  the  deserving 
blind,  as  may  be  provided  and  regulated 
by  laws  Provided  further,  that  the  General 
Assembly  of  the  State  of  Missouri  shall 
cause  an  annual  tax  of  not  less  than 
one-half  of  ono  cent  nor  more  than  three 
cents  on  the  one  hundred  dollars  valuation 
of  the  taxable  property  of  the  state,  to 
be  levied  for  the  purpose  of  providing  a 
fund  to  be  devoted  In  the  manner  provided 
by  lev  to  the  pensioning  of  the  deserving 
blind*  If  any  balance  shall  exist  In 
any  fund  after  the  deserving  blind  have 
been  pensioned,  then  the  same  or  so  much 
thereof  aa  may  be  necessary  may  be  used 
for  the  support  of  the  Commission  for 
the  blind*  ^nd  if  there  shall  be  a 
balance  in  raid  fund  after  the  blind 
have  been  pensioned  and  the  Commies  Ion 
for  the  blind  have  received  adequate 
support,  then  the  same  snail  be  trans- 
ferred to  the  Public  chool  . und * 

Said  tax  shall  be  levied  and  collected 
annually  In  the  same  manner  as  other 
state  taxes  are  levied  and  collected, 
and  such  lund  shall  be  subjeot  to 
appropriation  for  above  purposes  by 
the  General  Assembly 


The  foregoing  constitutional  provision  levies  a tax 
for  the  purpose  of  providing  a fund  to  be  devoted  "to  the  pen- 
sioning of  the  deserving  blind*"  The  provision  further  pro- 
vides that  any  balance  existing  after  the  deserving  blind  have 
been  pensioned,  shall,  or  so  « .uch  thereof  aa  la  necessary,  may 
be  used  "for  the  support  of  the  Commission  for  the  blind.” 

If  there  Is  a further  balance  left  after  the  Commission  has 
received  adequate  support  then  such  funds  shall  be  transferred 
to  the  Public  School  und.  he  last  sentene#  of  tha  consti- 

tutional provision  expressly  directs  that  the  Legislature  may 
make  appropriation  out  of  said  fund  for  the  above  purposes* 


Honorable  Forrest  Sal  h 
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The  Act  1 tee 11  provides  how  the  fund  shall  be  ereated  and  how 
the  proceeds  of  the  fund  shall  be  dlatursed.  We  find  no 
authorization  within  said  section  which  expressly  or  by  lm» 
plication  would  authorise  the  Legislature  to  make  an  approp* 
rlatlon  out  of  this  blind  Pension  rund  for  the  purpose  of 
preventing  blindness* 

In  State  ex  rel*  v*  Pomlscot  Land  and  Cooperage  Co* 
295  S*  w*  78,  the  Supreme  Court  held  that  a constitutional 
provision  authorising  a special  tax  la  a limitation  on  the 
power  of  the  Legislature,  the  court  saying  at  page  80s 

"It  will  be  noted  that  this  section  of 
the  Cons tl tut Ion, In  plain  and  simple 
language, provides  In  addition  to  taxea 
authorised  to  be  levied  for  county 
purposes  (under  section  11  of  Article 
X of  the  Constitution),  the  county 
courts  may  levy  and  colleot  as  state  and 
county  taxes  are  collected,  a special 
tax  of  not  more  than  twentyftve  cents 
on  each  one  hundred  dollars  valuation, 
to  be  used  for  roads  and  bridges  but  for 
no  other  purpose  whatever;  and  the  power 
thus  conferred  on  the  county  courts  la 
declared  to  be  discretionary.  This  la 
an  express  grant  of  power  to  the  county 
eourts  and  le  o limitation  on  the  power 
of  the  Legislature  * * * * 


In  MoQrew  v*  Hall road  250  bo*  1.  c.  27,  the  Supreme 
Court  In  quoting  from  Williams  v.  Mayor  of  Detroit  2 blch*  560, 
says  t 


"That  the  Imposition  by  the  constitution 
upon  the  Legislature,  of  certain  specific 
duties,  limitations,  restraints  and  regu* 
latlons  In  certain  Important  particulars, 
binds  the  Legislature  of  course  In  those 
particulars. 


It  will  be  observed  therefore  that  not  only  Is  the 
Legislature  bound  by  the  express  provisions  of  Section  47  of 
Article  IV  of  the  Constitution,  which  only  authorizes  the  use 
of  the  blind  Pension  Fund  for  the  three  purposes  above  mentioned. 


honorable  Forrest  Sal  th 
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but  the  court's  holding,  as  above  pointed  out,  that  where 
t e constitution  levies  a tax  for  a particular  purpose  or 
contains  a particular  mandate,  that  the  Legislature  Is  bound 
In  those  particulars  and  such  provisions  are  limitations  upon 
the  authority  of  the  Legislature  to  deal  with  the  funds  In 
any  other  manner* 

The  fund  created  under  Section  47  of  Article  IV  of 
the  Constitution  Is  for  the  "pensioning  of  the  deserving 
blind" • In  State  ex  rel.  v*  Kimball  256  uo*  611,  631,  the 
Supreme  Court  defines  a pension  as, 

"a  stated  allowance  out  of  the  public 
treasury  granted  by  Government  to  an 
Individual  or  to  his  representatives 
for  his  valuable  services  to  the  country, 
or  In  compensation  for  loss  or  damage 
sustained  by  him  In  public  service* 


In  debater  It  le  defined i 

"A  regular  stipend  paid  by  a govern* 
ment  to  retired  public  officers,  die- 
abled  soldiers,  the  families  of 
soldiers  killed  in  service,  eto*| 
a payment  regularly  made  to  any  peraoni 
as | To  one  by  way  of  subsidy  or  allow- 
ance, whether  as  a means  of  seeurlng 
good  will,  cooperation,  or  the  like, 
or  as  a gratuity," 


The  term  'pension*  therefore,  as  used  In  tbs  consti- 
tutional amendment  means  a stated  allowance  or  payment  made  by 
the  Government  to  a person,  and  while  pensions  may  be  ordinarily 
understood  to  be  rewards  for  past  services,  yet  at  the  same  time 
a regular  payment  made  by  a Government  either  as  a gratuity  or 
for  the  support  of  a blind  person,  will  be  deemed  a pension* 

The  Act  provides  for  the  payment  of  penal ans  to  tbs  deserving 
blind*  In  Shelley  v*  Missouri  Coasslssion  for  the  blind  309 
ho*  612,  620,  the  Supremo  Court  held  that  the  Legislature  had 
the  right  to  define  who  were  the  deserving  blind,  the  court 
saying! 
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“The  Constitution,  Article  IV,  Section 
47,  authorising  the  General  Aesembly 
to  'grant  pensions  to  deserving  blind, 
as  may  be  provided  and  regulated  by 
lav'  • 

Under  that  provision  of  the  Constitution, 
the  Legislature  no  doubt  had  a right  to 
define  'deserving  blind'  to  determine 
vho  and  by  what  tests  one  should  come 
within  the  provisions  of  any  lav  It 
might  enaot  to  pension  blind  persons ." 


The  Legislature  in  Section  6694  Revised  Statutes  1929 
defines  who  are  'deserving  blind'  as  follows t 

"Do  person  shall  b?  entitled  to  a 
pension  under  this  article  who  has 
vision  with  or  without  proper  ad* 
justed  glasses  greater  than  what  Is 
known  as  light  perception} that  light 
perception  as  used  In  this  section  means 
not  more  vision  than  Is  sufficient  only 
to  distinguish  light  from  darkness  and 
recognise  the  motion  (not  the  form)of  the 
hand  of  the  examiner  at  a distance  not 
greater  than  one  foot  from  the  eye}  and 
no  person  shall  be  entitled  to  receive  a 
pension  except  upon  scientific  vision 
test  supported  by  the  certificate  of  a 
competent  oculist ,approved  by  the  com- 
missi on, that  such  person  does  not  pos* 
ssss  s greater  vision  than  that  provided 
above  In  this  saotlontand  every  person 
pass  Ing  the  vision  teat  and  having  the 
other  qualifications  provided  In  this 
article,  shall  be  entitled  to  receive  a 
pension  of  three  hundred  (£400.00)  dollars 
per  annu'i,  payable  quarterly. " 


Under  the  above  section  the  Legislature  has  dsolared 
"that  no  person  Is  a deserving  blind  person  vho  has  vision 
with  or  without  adjusted  glasses  greater  than  what  Is  known  as 
light  perception."  Any  person  therefore  vho  has  greater  sight 
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than  as  defined  In  that  section  Is  not  a deserving  blind  person 
louder  the  proTlslons  of  Section  47  of  Article  IV,  or  of  Section 
8804* 


Under  the  express  terras  of  the  above  constitutional 
provision  roods  derived  from  the  tax  levied  by  the  constitution 
ere  not  to  be  used  for  other  than  for  pensions  for  deserving 
blind  people.  Persons  th  ref ore  whose  degree  of  sight  is 
greater  than  that  defined  In  Section  8694,  can  not  come  within 
the  benefit  of  the  pension  fund*  If  the  proceeds  of  the 
Blind  Pension  Fund  could  be  diverted  and  used  for  the  prevention 
and  treatment  of  blindness.  In  persons  who  have  greater  sight 
than  Is  defined  under  section  8894,  then  such  funds  would  be 
used  for  persons  who  were  not  'deserving  blind*  under  the  above 
constitutional  and  statutory  provisions* 

The  above  appropriation  bill  is  clearly  In  conflict 
with  i action  47  of  article  IV  above,  because  it  seeks  to  divert 
from  the  Blind  Pension  fund  certain  money  and  use  It  for  a 
purpose  not  authorised  by  the  constitution.  The  fund  created 
by  the  above  constitutional  provision  must)  first,  be  devoted 
to  the  pensioning  of  the  deserving  blind,  secondly,  after  the 
deserving  blind  have  been  pensioned  then  the  fund  or  a portion 
thereof,  may  be  used  for  the  support  of  the  Commission  for  tbs 
blind,  and  third,  after  the  Co  mission  has  been  adequately 
supported  then  the  balance  of  the  fund  shall  go  to  the  Tubllc 
School  und*  The  taxes  levied  under  said  provision  must 
o for  those  purposes  and  In  ths  order  named,  and  for  no  other* 
The  constitution  does  not  levy  a tax  for  the  prevention  of 
blindness  among  ’he  people  of  this  state,  nor  can  anyone  who 
In  approaching  blindness  come  within  the  classification  of 
deserving  blind  until  he  has  met  the  test  laid  down  In  Section 
8894. 


»hlle  the  purpose  evidenced  by  this  appropriation 
bill  Is  a noble  one  and  as  a practical  matter  ths  prevention 
of  blindness  ml  ht  result  In  greater  protection  to  the  Blind 
Pension  Fund  created  by  the  Constitution,  yet  we  must  hold 
that  under  faction  47  of  Article  IV  the  people  of  Missouri 
have  made  no  provision  for  the  prevention  of  blindness,  and 
that  the  attempt  by  the  Legislature  to  divert  from  the  Blind 
Pension  fund  the  moneys  appropriated  under  Section  12-U 
of  Bouse  Bill  No*  127  Is  of  no  effect,  and  that  Section  12»U 
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of  Houao  hill  Ho.  127  ia  unconetitution  1 , 


Very  truly  youre. 


PHAM  I. 

Aeeietant  Attorney  General, 


APPHOVKDt 


TtoT^mhlcl — 

Attorney  General. 
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SALES  TAX  ACT: 


Sales  to  churches,  schools,  court  houses,  clubs, 
fraternal  organizations,  post  offices,  to  munici- 
palities for  municipal  purposes  of  electricity, 
gas  and  water  exempt„under  sub-sect ion(b)  Section 
2a  House  Bill  No.  5 


March  7,  1934. 


Honorable  Forrest  Smith, 
State  Auditor, 

Jefferson  City,  Missouri. 


r 
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Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  February  27,  1934,  which  reads  as  follows: 

"I  would  be  pleased  to  have  the  opinion 
of  the  Attorney  General  upon  the  fol- 
lowing question:  What,  if  any,  of  the 
following  sales  of  electricity,  gas  or 
water  made  by  a public  utility  is  taxable 
under  the  Missouri  Retailers'  Occupation 
Tax  Act  (House  Bill  No.  5):  (1)  sales  to 
ohurohes,  (2)  to  schools,  (3)  to  court 
houses,  (4)  to  olubs  or  fraternal  organi- 
zations, (5)  to  post  offloes,  (6)  to 
municipalities  for  municipal  purposes  such 
as  electricity  to  light  the  city  streets 
or  water  to  extinguish  fires?" 

In  the  original  opinion  prepared  by  this  department 
relating  to  general  interpretations  of  the  various  phases  of  the 
Act,  we  defined  "domestic  consumers"  as  follows: 

"'Domestic  consumers'  are  those  who 
consume  electricity  or  electric  current 
for  household  or  domestic  purposes," 

and  "commercial  consumers"  as  follows: 

"'Commercial  consumers'  are  those  who 
use  electrioity  or  electric  current  for 
trade  or  commercial  purposes", 
and  "industrial  consumers"  as  follows: 

"Industrial  consumer"  is  one  who  uses 
electricity  or  electric  current  for  manu- 
facturing, power  and  like  purposes." 
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-oarln  these  definitions  In  Tilnd,  In  61  C.  J . 166  It 

was  said* 


"a  taa  cannot  be  extended  by  a con* 
struct ion  to  things  not  described  as 
the  subject  of  taxation." 

In  Converse , et  al.  v.  Northern  Pacific  Railway  Co.,  2 Fed. 
(2nu)  959,  the  court  said* 

"It  Is  an  unbroken  rule  of  the  Federal 
courts  that  no  property  Is  sxibject  to 
taxation  unless  the  legislative  Intent 
to  tax  It  la  clearly  made  manifest." 

And  again  In  the  save  case,  we  find  the  following  I 

"Mth  the  State  practically  all  powerful 
In  Its  selection  of  the  subjects  of 
taxation  and  the  amount  of  tax  which 
shall  be  levied,  the  helplessness  of 
the  citizen  demands,  for  his  protection, 
that  if  the  Legislature  intends  to  tax 
him.  It  shall  at  least  be  required  to 
say  so.  In  clear  and  unmistakable  terms." 

It  Is  to  be  borne  in  mind  that  tills  Is  not  a property 
tax.  It  is  a privilege  or  occupational  tax  wherein  the  amount 
of  the  service  rendered  end  the  eharge  therefor  become  the 
measuring  stick  as  to  the  amount  of  the  tax  which  shall  be  paid, 
but  we  think  the  general  principles  rogardln  taxation  a re 
SDpllcable  to  the  occupational  tax.  Ae  was  said  In  the  case 
of  State  ex  rel.  v.  Alt,  224  Mo.  495* 

"It  le  axiomatic  that  the  authority  to 
tax  a citizen  Trust  be  found  in  the  regular 
laws  and  not  be  made  to  depend  on  a matter 
of  Inference  or  Implication." 

finally  the  question  resolves  itself  as  to  whether  or 
not  sales  of  electricity  to  the  various  institutions  as  men- 
tioned In  .your  letter  can  be  classified  In  any  one  of  the 
three  consumers  as  mentioned  In  eub-aeetion  (b)  of  Section  2a 
of  the  House  bill,  which  is  as  follows* 

"Sties  of  electricity  or  electrical 
current,  water,  sewer  service,  gas 
(natural  or  artificial),  to  domestic. 
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com  erclal  or  Industrial  consumers  •" 

The  Institutions  which  you  mention  manifestly  could  not 
be  classed  as  caarcerclal  or  Industrial  consumers  unless  organ- 
ized for  profit  or  gain.  The  only  remaining  classification 
concerning  which  there  might  be  a doubt  being  'domestic* 
consumers. 

In  the  case  of  Sri  a v*  Gas  Company ,78  Kans.  1.  e.  554, 
tho  court  discusses  the  question  in  the  following  language! 

"In  presenting  Its  estimates  for  the 
computation  of  profits  counsel  for 
the  plaintiff  deduct  from  the  amount 
of  sales  within  the  city  the  amount 
received  from  sales  to  manufacturers* 

The  defendant  now  contends  that  there 
should  be  a reduction  for  gas  sold  to 
churches,  the  opera  house,  stores  and 
offices— that  these  are  not  'domestic 
purposes*'  The  term  was  properly  used 
with  reference  to  the  ordinary  distinc- 
tion usually  made  In  the  sale  of  gas 
for  light  and  heat  for  tbs  comfort  and  con- 
venience of  Individuals  in  their  homes, 
offices,  stores,  churches  and  the  like, 
and  sales  node  to  manufacturers  to  gene- 
rate power*  Usually,  reductions  are  made 
for  the  latter  purpose  from  the  schedule 
of  prices  for  the  former*  The  term  'domes- 
tic' has  a widely  varying  meaning,  and 
while  Its  primary  significance  relates  to 
the  house  or  homo.  It  is  often  used  In  a 
vastly  broader  sense*  Its  significance 
must  always  be  determined  with  referenea 
to  the  subject-matter  and  the  relation  in 
which  It  appears*  In  this  contract,  and 
with  referenea  to  this  subject,  the  more 
reasonable  view  Is  that  It  applies  not 
only  to  the  hosMs  of  the  city,  but  to 
other  places  named  where  ita  principal 
use  Is  for  heating  and  11  ht,  and  not  for 
power*  It  appears  that  the  parties  con- 
strued the  term  to  exclude  only  manu- 
facturing purposes*" 

In  reading  the  case  In  its  entirety  we  are  of  the  opinion 
that  It  deals  with  a somewhat  different  situation  as  It  appeared 
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that  both  parties  to  the  contract  eued  on  had  originally 
Intended  that  the  term  'domestic  purposes'  Included  gaa 
furnished  for  hoame,  churches,  stores,  of i ices  and  opera 
houses  where  Its  principal  use  Is  for  heating  and  lighting 
and  not  lor  poser*  Since  the  legislature  saw  fit  in 
the  particular  sub-section  quoted  above,  w lch  relates  to 
aleotriclty,  to  place  restrictions  on  the  gross  receipts 
of  the  services  derived  from  the  same,  namely,  to  domes tie, 
commercial  or  Industrial  consumers,  we  are  to  imply  that  by 
said  restrictions  the  legislature  evidently  Intended  that  some 
Instances  *•  would  not  come  under  these  three  classifications, 
and  hence  would  be  exempted*  The  other  sub-sections  of 
Section  2a  of  the  act  appear  to  have  no  restrictions  end 
to  be  ell  Inclusive*  The  Civil  Code  of  Idaho,  Section  2591, 
defines  ^he  phraso  'domestic  purposes'  as  contained  in  the 
chapter  dealing  with  water  rights  end  irrigation, 

"Shall  be  construed  to  include  water 
for  household  In  a sufficient  amount 
for  the  use  of  dcaeestlc  animals  kept 
with  and  for  the  use  of  the  household*" 

The  decision  in  ’.he  case  of  Mitchell  v*  Tulka  eter 
Com;. any,  95  Pec*  961,  the  oourt  said  the  followings 

l 

"The  language  of  an  ordinance  granting 
a franchise  to  a waterworks  company 
that  water  'to  supply  domestic  use*  shall 
be  supplied  from  wells,  adjacent  to  a 
particular  river,  does  not  include  water 
to  supply  the  streets,  lanes,  alleys, 
squares  and  public  places  of  the  city, 
or  to  be  used  In  extinguishing  fire." 


C.BCUfclOl 


In  view  of  the  authorities  compelling  a clear  loglslatlva 
Intent  before  a return  should  be  made  for  the  tax,  and  tha  da* 
clatons  herein  olted,  we  ere  of  the  opinion  that  the  Institutions 
mentioned  In  your  letter,  namely) 

(1)  churches,  (2)  schools  when  not  privately  owned  or 
organized  for  gain  or  profit,  and  we  would  Include  ell  state, 
city  and  public  schools,  (3)  court  houses,  jells,  alms* 
houses,  eleemosynary  institutions,  (4)  fraternal  oreanlzatl one, 
(5)  clubs  when  not  organized  for  profit  or  gain,  (6)  post* 
offices  and  all  foderal  court  houses  and  buildings,  (7) 


Mon.  Forrest  Smith 


■5— 


March  7,  1934 


munlcipaiitiest  the  lighting  of  city  streets,  parks,  city 
courts  and  all  other  municipally  owned  institutions  which 
are  organized  and  conducted  not  for  gain  or  profit,  the 
gross  receipts  from  the  same  should  be  deducted  by  the 
electrical,  gas  or  water  com, any  in  making  their  returns. 

This  conclusion  relates  solely  to  subsection  (b) 
of  Section  2&  of  House  Bill  No.  a and  is  not  construed  to 
be  applicable  to  all  of  the  other  subsections  contained 
in  said  Section  3a. 


Hespeotfuliy  submitted. 


OLLIYZR  W.  SCLKN 

Assistant  Attorney-General. 


AFFHOTXOl 


HOY  HcKITTHIGK 
Attorney-General . 


CtfNlAH 


r 


s 


i 


SAL  .S  PAX:  Magazine  Advertising, 


iionoroblo  orreat  Smith 
r'tato  Auditor 
Jefferson  City, Missouri 


Door  Sr*  'mlfchi 


Wo  «n  replying  to  jour  Inquiry  00  to  whether 
or  not  Mijilna  advertising  1*  to  bo  construed  oe  being 
newspaper  advertising  within  the  nooning  or  the  Missouri 
oeeupetlan  Tax  Low* 

A nogoslno  It  defined  in  nebeter*e  In  inter* 
national  Alottonery  to  bo« 

"a  etorehupe  of  inf  emotion  on  onj 
subjootf  formerly  uaod  in  titles  of 
books*  A ponphlet  published  perlodl* 
oelly  containing  nlsoelloneous  papers, 
especially  critical  end  description 
articles,  s tori ss,  pesos,  sts.,  do* 
etgnad  for  the  sntertelnamnt  of  the 
general  reader*  " 


In  the  ease  01  .tough ton  v.  eyne  194  U*  B*  60, 
4o  L*  d*  odd,  th#  etc  prone  Court  of  the  United  states  de- 
flntn*  a . erlodleal,  at  page  96  of  the  opinion  stated! 

"A  period tool  Is  defined  by  Webster 
op  'a  aaetlno  or  otlsr  publication 
which  aopeare  at  stated  or  regular 
intervals,'  and  by  trie  century 
dictionary  as  *a  publication  lrouod 
at  regular  intervals  In  suoeesetve 
r.umLopp  or  rerte,  >aeb  of  which 
(properly)  contains  nattor  on  a 
variety  9 topics  sod  no  one  of  whleb 
Ip  contemplated  as  forming  a book  of 
1 too If l” 


onoreblo  i orrort  talth 
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Ani  farther  m the  ease  peg*, 

"ojr  far  fcn»  largaat  claaa  of  par  tod  leal  a 
are  aa^ail»3«t  which  are  defined  by  »eb» 
•tar  aa  'pamphlets  published  periodically, 
containing  nleoollaneou*  papers  or  com* 
position*.'  ” 


After  holding  a magazine  to  ha  a period loal  toe 
Court  at  ,«ga  97  of  the  opinion  saldt 

"A  periodical,  ae  ordinarily  understood, Is . 
e pjtlloatlon  appearing  at  atatad  Intervale, 
each  number  of  ehleh  contains  a variety  of 
original  artlalea  by  dlffarant  authors, de- 
moted either  to  general  literature  or  some 
special  branch  of  learning  or  to  a special 
elaee  of  subjeete*  ordinarily  each  number 
le  lnoompleto  In  Itself, and  Indicates  o relo- 
t!  cm  wl th  prior  or  subsequent  numbers  of 
the  same  a*rl*s«It  Implies  a continuity  of 
literary  charactor,*  connection  letvoen  the 
different  numbers  of  the  acrlea  In  the  nature 
of  the  articles  appearing  In  *hen,whather 
thoy  be  eueaeaelve  chapters  of  the  seme  etory 
or  novel  or  essays  upon  subject*  pertaining 
to  general  lltcrat ura*If ,for  instance,  one 
number  were  devoted  to  law.anotber  to 
medicine,  another  to  rel!gion,anothsr  to 
music, another  to  painting.,  ate., the  publics* 
tlon  could  not  be  considered  ae  a periodical, 
a*  there  la  no  connection  between  the  edb* 

Joete  and  no  literary  continuity*  It  eould 
scarcely  be  supposed  that  ordinary  reader* 
eould  subscribe  to  a publication  devoted  to 
eueh  an  estenelve  run t*  of  eubjeete*'' 


ietr tor  define*  a newspaper  to  bei 

"a  paper  printed  and  distributed,  at 
stated  intervals,  usually  dally  or 
eoekly,  to  convey  news,  advocate  opinions, 
etc*,  now  usually  containin'  also  edver* 
tlse-.ents  and  other  T,att  re  of  public 
Interest*0 
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in  our  opinion  the  advertising  contained  In  a 
periodical  or  -nageslne,  aa  above  defined,  and  where  the 
magazine  carries  no  element  of  what  la  generally  known  aa 
newa  on  any  subject  would  not  be  newapaper  advertising 
within  the  meaning  of  the  Missouri  Occupation  Tax  Lav* 

It  will,  of  course,  be  necessary  for  you  to 
apply  the  facts  In  each  particular  case  to  the  foregoing 
definition  of  a mage line  or  periodical  in  order  for  you 
to  determine  whether  return  should  be  made  of  the  receipts 
from  such  advertising* 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  Oeneral, 


Ai'PROVLDi 


ROY  McKITTRICI 

Attorney  Oeneral* 


OL  | LC 


printed  ; 

GUSTY  CLCnf  Not  Entitled  to  count/worae  la  i.nlculatlug  fees 

under  Section  6677,  page  421,  Laws  of  tflspourl. 

1933. 

March  20,  1934. 


Hon.  Forrest  9*ith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Saltb: 

Acknowledgment  is  herewith  made  of  your  reoent  Inquiry 
to  this  office  requesting  an  Oi  i.iion  on  tbs  following  setter: 

"On  August  30,  1933  your  Department  rsuderea  us 
an  a. lnioa  in  wtlcb  you  established  * basis  for 
tne  words  ana  figures  that  tbs  County  Clerx  eas 
entltleu  to  under  £eotiou  10007. 

roe  DVtn  ueaeral  Assembly  repealed  sections 
9*76  aau  9677,  R.  d.  Missouri,  1629,  and  erote 
t»o  ne«  sections  in  lieu  thereof  in  eblob  they 
eliaiuatea  the  old  process  enereby  tie  County 
Clerks  extern. ea  tbs  taxes  in  tbe  kasetsor's 
cook  ana  tneu  aade  u copy  of  tout  boos  for  tbe 
uee  of  tbe  Oolieotor  ant  eu^plementeu  in  tneee 
tectiona  a aa*  prooeaa  ebereby  tbe  County  Clarx 
eases  bia  extensions  in  tbe  Assessor*  a oook  an<i 
then  turn*  tbit  boos  tu  tbe  Cwlieotor  ae  tbe  tax 
boot . 

In  section  »o77  of  tne  1933  baea  ia  specified 
tne  Clerk's  condensation  aa  folloes* 

'Tne  Ulerxe  of  tbe  County  Courts  sbalx  re- 
ceive ten  cents  per  hundred  words  and  flic 
urea  for  all  eerde  aau  figures  extended  by 
r.ia  in  making  out  the  tax  book. ' 

Sore  of  tbe  bounty  Clerks  contaud  tbet  in  tbe 
•orde  and  figures  for  wolob  be  if  allowed  ogt- 
pens&tion  under  tea  nee  las  should  include  tbe 
eorae  ana  fl^uren  eotereu  in  tbut  book  by  tbe 
Aerensor  and  also  tne  printed  words  ana  figures 
entered  when  the  book  whs  uc.de,  basing  tbelr  deir 
upon  the  o lulon  above  -eicrred  to. 
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<•  would  like  to  have  an  opinion  froa  your 
Copartaant  which  *111  cons true  for  ua  clearly 
the  "words  and  figures"  referred  to  In  section 
9877  of  the  1933  Law*." 

The  pertinent  parts  of  Sections  9876  and  9877  as  found 
on  pages  421  and  422  Laws  of  Missouri,  1933,  read  as  follows: 

"As  soon  as  the  Assessor's  book  shall  be  correct- 
ed and  adjusted,  the  Clerk  of  the  County  Court, 
except  In  St. Louis  City,  shall,  within  ninety 
days  thereafter,  extend  the  taxes  therein  In  pro- 
per ooluans  prepared  for  such  extensions,  whloh 
book,  with  the  taxse  so  extended  therein,  shall 
be  authenticated  by  the  seal  of  the  Court  as  the 
fax  book  for  the  use  of  the  Collector;*  * * • ••' 

"The  olerka  of  the  county  courts  shall  receive 
ten  cents  per  hundred  woras  and  figures  for  l! i 
»oras  and  figures  extended  by  hla>  In  asking  out 
the  tax  coo*,  one-half  thereof  to  be  paid  by  the 
state  and  other  naif  by  the  counties,  respectively: 
Provided,  that  compensation  of  clerks  for  waking 
out  and  certifying  to  the  auditor  an  aggregate 
abstract  of  tne  tax  book  snail  be  paid  by  tha 
etata. " 

As  stated  In  your  letter,  the  purpose  of  the  change  in 
these  two  sections  was  to  do  away  wltn  thw  copy  of  the  tax  book 
heretofore  required  to  be  made  oy  tha  dark,  ana  to  constitute  the 
Assessor's  book,  when  duly  exteadea  b,  the  County  Clerk,  the  tax 
book  Itself,  lo  "copy!  of  the  tax  book  le  contemplated  at  all  by 
these  sections  axd  the  Clerk  for  his  services  le  limited  to  ten 
cents  per  hundred  words  of  the  words  and  figures  "extended  by  him." 
It  Is  b recognised  rule  that  any  official  must  be  able  to  lay  hie 
finger  on  the  statute  allowing  him  compensation.  It  Is  equally  a 
rail  recognised  rule  that  all  euoh  laae  are  to  oe  strictly  construed 
against  tha  offlolal.  Ae  stated  In  the  case  of  State  ex  rel.  vs. 
nro*n,  146  Mo.  4C1,  1.  c.  406: 

"It  le  well  settled  tbit  no  officer  le  entitled 
to  fees  of  any  kind  unless  provided  for  by  statute, 
and  being  solely  of  statutory  right,  statutes 
allowing  the  aa.i«  a.ust  be  ettlctly  oonetrueo.’ *•••  " 
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It  would  he  very  difficult  to  give  Section  9877  a 
literal  enough  Interpretation  so  as  to  include  compensation  to 
the  County  Clerk  for  words  and  figures  other  than  those  actually 
extended  by  him.  It  is  apparent  that  we  must  construe  this  section 
strictly  aud  In  doing  so  we  conclude  that  he  is  only  entitled  to 
compensation  for  the  words  and  figures  actually  written  by  him. 

Mo  confusion  should  arise  by  reason  of  tne  previous 
o Inion  of  this  office  respecting  Section  100UV.  That  opinion  was 
applicable  only  to  an  interpretation  of  that  section.  On  the  faoe 
of  it  it  is  apparent  that  it  applies  only  to  the  co.y  of  the  tax 
book  for  the  use  of  the  Collector  as  was  contemplated  by  Section 
8876  R.  8.  io.  1*29,  prior  to  the  1933  amendment,  while  Seotlon 
8377  herein  considered  applies  to  the  original  tax  book  itself  as 
conieu.plhted  by  Section  9876  as  changed  by  the  1933  Legislature. 

Ve  believe  that  no  aerloue  difficulty  arlees  aa  to  the  interpre- 
tation of  the  Instant  law. 

Te  also  refer  to  the  well  recognized  rule  that  where 
a statute  particularly  provides  for  a mode  of  compensation  that 
mode  or  compensation  Is  exoluslve  and  compensation  cannot  be  claim- 
ed In  any  other  manner  or  under  any  other  law.  As  stated  la  tbs 
cass  of  Klwr  vs.  Rlvsrland  Lsvee  District,  379  3.  1.  195: 

••  * • *our  Supreme  Court  has  cited  with  approv- 
al the  at  twment  of  the  general  rule  to  be  found 
in  State  ex  rel.  Yedeklng  vs.  MeCraoken,  80  wo. 

App.  loc.  olt.  650,  to  the  effect  tnrt  the  ren- 
dition of  services  cy  a public  officer  lr  to  be 
deemed  grata! tioue  unless  e compensation  th  refor 
la  provided  by  statute,  and  tnat  if  by  statute 
compensation  is  provided  for  in  a particular  mode 
or  manner,  then  tne  officer  is  oonflned  to  that 
manner  and  le  entitled  to  no  otner  or  further  com- 
pensation or  to  any  different  mode  of  securing 
the  same.  State  ex  rel.  Evans  vs.  Gordon,  supra." 

Compensation  being  particularly  provided  for  the  Clerk 
under  Section  9877,  that  compensation  is  exclusive  and  other  or 
different  compensation  could  not  be  calculated  under  the  provisions 
of  Section  10007. 


Hon.  Forrest  omlth 
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CQMCmSION. 


It  la  tnerefora  tna  opinion  of  tnls  office  tfi&t  County 
Clerks  snail  receive  ten  centa  par  Hundred  words  and  figures  for 
asking  tne  extension  In  tne  tax  oook  as  provided  in  Sections  9876 
and  9877,  Lave  of  llssourl,  1933,  pp.  421  and  422,  and  that  In 
calculating  tnls  compensation,  words  and  figures  written  by  tbe 
Clerk  are  to  De  Included,  but  printed  words  and  figures  or  those 
written  In  by  tne  Assessor  are  to  be  excluded. 


Respectfully  eubaltted. 


HARRY  0.  WALTVEft  JR. 
Aseletant  Attorney  General. 


APPROVED: 


POT  MCkITTRICI, 
Attorney  General. 


HoT:  .'M 


STATE  AUDITOR: 


State  Institutions  and  appointive  and  county 
officers  required  to  set  up  and  maintain  re- 
cords and  forms  as  prescribed  by  State  Auditor 
under  Section  11479  and  may  be  compelled  by 
the  State  Auditor  in  mandamus  to  so  do. 


3-  aL 

March  23,  1934 


Honorable  i or rest  Smith 
Stats  Auditor 

Jefferson  City, Missouri 


Dear  at.  Smith 1 


This  apartment  acknowledges  receipt  of  your 
letter  dated  ..larch  19,  1954,  as  follows  1 


"Section  11479  on  page  417  of  the  1933 
Laws  of  Missouri, provides  that  the  State 
Auditor  shall  formulate  and  set  up  a uni- 
form system  of  bookkeeping  for  all  state 
institutions  and  for  each  and  every 
county  office* 

I would  like  an  opinion  from  your  depart- 
ment as  to  ahether  I oan  force  a county 
official  to  set  up  this  uniform  system 
of  bookkeeping, and  how  to  proceed  should 
they  refuse  to  comply  with  this  section." 


1. 

An  answer  to  your  request  involves  the  applica- 
tion of  both  Sec t Iona  11478  and  11479  Laws  Missouri  1933, page 
417. 


Section  11478,  in  part,  providesi 

"It  shall  be  the  duty  of  the  State 
Auditor  at  least  once  every  two  years 
« « • to  visit,  examine.  Inspect  and 
audit  the  accounts  of  the  various 
Institutions  of  the  state  * * * and 
such  other  officers  of  the  state  as 
receive  their  appointment  from  any 
elective  officer,  and  also  at  least 
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once  during  the  term  for  which  any  county 
officer  Is  chosen  to  examine.  Inspect  and 
audit  the  accounts  of  the  various  county 
officers  of  the  state,  supported  In  whole 
or  In  part  by  public  moneys,*  * * county 
clerks,  circuit  clerks,  recorders,  county 
treasurers,  county  collectors,  sheriffs, 
public  administrators,  probate  judges, 
eounty  surveyors,  county  highway  engineers, 
county  assessors,  proseouting  attorneys, 
eounty  superintendents  of  schools.  In 
every  county  In  the  state  which  does  not 
elect  and  have  a eounty  auditor.*  « « " 


Audits, however,  may  be  made  In  oountles  having  a 
county  auditor  whenever  a proper  petition  shall  be  made  for 
such  audit. 


Section  11479,  above  referred  to  reads t 

"The  State  Auditor  shall  formulate  a 
simple  and  complete  system  of  account- 
ing and  reporting  for  all  state  Insti- 
tutions and  appointive  officers  referred 
to  In  faction  11478, and  for  each  and 
every  county  office.  This  system  shall 
ba  uniform  In  its  application  to  offices 
of  the  same  grade  and  kind  and  of  aoeounts 
of  the  same  kind.  He  shall  prescribe  the 
form  of  books,  reeelpts, vouchers  and  docu- 
ments required  to  separate  and  verify  eaoh 
transact Ion, and  forms  of  reports  and 
statements  required  for  the  administration 
of  such  officer,  or  for  the  Information  of 
the  public.  He  shall  also  prescribe  a 
uniform  method  and  plan  of  publiahln the 
county  financial  statement  each  yoar  for 
the  Information  of  the  public ." 


section  11479  was  undoubtedly  enacted  In  order  that 
the  state  auditor  might  more  completely  and  efficiently  carry 
out  and  perform  the  duties  Imposed  upon  him  by  Section  11478. 

Whenever  It  Is  necessary  in  the  discharge  of  offi- 
cial duties  that  records  ba  kept  such  officer  is  required  to 
keep  records  of  his  official  acts  either  by  epeolflc  statute' 
or  by  necessary  Implication.  For  lnstanos,  with  reference  to 
oounty  treasurers  Section  12145  Revised  Statutes  Missouri  1929, 
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provides* 


” The  county  treasurer  snail  keep  a Just 
account  of  all  moneys  received  and  die* 
bur  sod, and  regular  abstracts  of  all  war- 
rants and  scrips  drawn  on  the  treasury # 
and  paid  or  received  by  him,  and  shall 
cancel  the  same  by  writing  in  ink  'paid' 
across  the  fact  thereof,  when  paid  or 
reeelwed." 


2. 


The  keeping  of  such  books  and  records  is  a mini- 
sterial duty  and  Involves  no  discretion  an  the  part  of  an 
official*  A ministerial  duty  or  act  is  defined  in  burton 
Machinery  Co.  v.  Ruth  194  Mo.  App.  184,  199,  to  bes 


"*  fr  * one  which  a person  performs 
in  a given  state  of  facts,  in  a pre- 
scribed manner,  in  obedience  to  the 
mandate  or  legal  authority, without 
regard  to  or  the  exercise  of  his  own 
judgment  upon  the  propriety  of  the 
acts  being  done." 


On  the  same  subject  in  46  C.  J.  1036,  Section  304, 
it  is  stated* 

"Permissive  words  in  a statute  are 
construed  as  mandatory, where  a duty 
is  coupled  with  the  power  end  the 
exercise  of  the  power  is  necessary  to 
affsct  the  public  interests  or  the 
rights  oi  third  persons.  A positive 
act  of  the  legislature  may  not  be 
nullified  or  suspended  by  neglect  of 
an  offlolal  to  perform  e duty  enjoined 
on  him  by  law.” 


In  burton  Machinery  Co.  v.  Ruth,  supra,  at  page 
197  it  is  further  held* 

"it  is  well  settled  rule  that  where 
the  law  requires  absolutely  e minis- 
terial act  to  be  done  by  a public 
officer,  and  he  neglects  or  refuses 
to  do  the  act,  he  is  liable  in  damages 
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at  the  suit  of  a person  Injured,  In 
such  eases  a mistake  as  to  tils  duty 
and  an  honest  lntontlon  Is  no  defense. " 


3. 

»e  come  now  to  consider  the  available  remedy  In 
the  event  any  one  in  charge  of  the  above  named  Institutions 
or  if  any  officer  referred  to  in  'actions  11478  and  11479 
sho  Id  fall  or  refuse  to  set  up  or  maintain  his  records, books 
and  forms,  after  you  have  discharged  you r duties  under  Section 
11479. 


(a)  Article  IX  of  Chapter  7 devised  Statutes 
filssourl  1929,  provides  for  the  Issuance  of  writs  of  mandamus 
by  certain  of  the  courts  of  this  state. 

Kecognlslng  the  right  of  the  Supreme  Court  of  this 
state  to  Issue  writs  of  mandamus  and  further  recognising  the 
right  to  Issue  the  same  against  an  off leer  to  compel  the  per- 
formance of  a ministerial  act.  In  State  ex  rel  v.  Tracy  94  ko. 
217,  220,  It  Is  said: 

"dandamus, however, is  In  no  sense  a 
writ  of  review, nor  does  it  perform 
the  functions  of  an  appeal  or  writ 
of  error.  »<hen  addressed  to  a mini- 
sterial officer,  es  in  this  case,  it 
simply  commands  him  to  perform  some 
specific  act,  the  performance  of 
which  Is  required  of  him  by  law." 


The  ease  of  State  ex  rel  v.  Adams  161  fco.  349, was 
an  action  by  mandamus  to  compel  a county  treasurer  to  pay  tha 
warrant  there  in  question.  The  court  at  page  364  of  the  opin- 
ion heldt 


"It  Is  the  well  settled  doctrine  of 
this  state  that  county  treasurers 
are  elmply  ministerial  of floors. and 
can  be  compelled  to  perform  their 

duties." 


State  ex  rel  v.  Williams  232  *o.  56, involved  a 
petition  for  mandamus  to  compel  the  county  treasurer  to  pay  a 
warrant.  Discussing  a foreign  cans  with  reference  to  the 
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dutlee  of  a clerk  of  a court,  the  court  at  page  66  of  the  opinion 
quoted  with  approval  the  followings 

"The  act  referred  to  require*  iii*  to 
receive  and  record  these  papers)  his 
duties  are  purely  ministerial,  and 
the  court  below  properly  awarded  the 
peremptory  mandamus*" 


While  Section  11479  does  not  specifically  provide 
that  the  officers  shall  set  up  or  keep  their  books  according  to 
the  systems  and  forms  prescribed  by  you  under  the  latter  section, 
yet.  It  Is  unmistakable  that  such  was  the  purpose  and  Intent  of 
the  Legislature  and  the  dlreotlon  to  the  various  officers  to 
follow  the  systems  of  bookkeeping  and  forme  prescribed  by  you 
necessarily  followt  and  rauet  be  read  Into  Section  11479* 


(b)  In  reference  to  who  may  maintain  an  action 
for  mandamus  the  Supresm  Court  of  Missouri  in  State  ex  rel  Clark 
v*  Smith  104  jko*  661,  666,  held! 

"The  remedy  by  mandamus  will  only  be 
allowed  against  a public  officer  In 
case  the  one  claiming  Its  benefits 
shows  himself  to  be  directly  Interested 
In  the  performance  of  the  thing  demanded, 
and  that  he  has  no  other  adequate, spe- 
cific and  effective  remedy  at  law  by 
which  he  may  obtain  the  result  sought*" 


COSCLIiSlOl 


xrom  the  foregoing,  we  are  of  the  opinion  that  the 
state  Institutions,  appointive  officers  referred  to  In  Section 
1147 d and  each  and  every  county  officer  In  the  state  are  re* 
quired  to  set  up,  use  and  maintain  the  bookkeeping  eye terns  and 
forms  when  the  same  have  been  prescribed  by  you  In  accordance 
with  : action  11479  Laws  Missouri  1955,  page  417)  that  the 
setting  up  and  keeping  of  such  records  and  forma  are  minister- 
ial duties  on  the  part  of  the  officials  named)  that  a refusal 
of  those  In  charge  of  such  Institutions  or  a refusal  of  such 
officers  so  to  do,  after  the  lapse  of  a reasonable  time  In 
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which  to  put  the  systems  and  forms  prescribed  by  you  Into 
effect  and  operation,  would  subject  those  In  charge  of 
such  Institutions  and  such  officers  to  an  action  In  man* 
damus  to  compel  the  performance  of  such  duties  on  their 
part,  and  that  such  action  in  mandamus  oould  be  maintained 
by  yourself  as  State  Auditor,  provided  that  the  failure 
or  refusal  of  the  persons  in  charge  of  such  Institutions 
or  such  officers  to  set  up  and  keep  records  and  forms, 
as  prescribed  by  you,  is  tho  fault  of  such  person  or  officer* 


Very  truly  yours. 


GILBERT  LAMB 

Assistant  Attorney  General, 


APPROVED! 


m ickrMicx — 

Attorney  General. 


GL  I LC 


PENITEKTI.  BY:  (1)  Use  of  convicts  as  servants  by  officers  of 

Penitentiary;  (2)  Paying  of  subsistence  to 
officers  for  convicts  used  as  servants. 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  tfr . jmi  th : 


This  Is  to  acknowledge  your  letter,  dated  Maroh  19, 
1934.  as  follows: 

"I  am  enclosing  a letter  from  Hon. 

S.  B.  Hunter,  Ilrector  of  the  Penal 
Institutions  of  this  state,  with  a 
request  for  information  relative  to 
allowing  subsistence  to  the  officers 
of  the  penal  institutions  of  this  state. " 


The  letter  from  don.  S.  B.  Hunter,  referred  to  by  you, 
discusses  two  questions:  (1)  Use  of  convicts  as  servants  in 
the  families  of  officers  (Dir^cfcdr,  Yarden  and  Deputy  harden) 
of  the  Missouri  State  Penitentiary,  and  (8)  aliening  of  sub- 
sistence per  month  per  convict  servant. 


I. 

USE  OF  C MVICTS  AS  SERVANTS. 

Lavs  of  Missouri,  1933,  page  327,  Section  3316,  provides 
in  part  as  follows: 

"There  is  hereby  created  and  established 
a department  to  be  known  as  the  Depart- 
ment of  Penal  Inetltutions,  • « * • # 
shall  be  under  the  control  and  manage- 
ment of  a Commission  composed  of  three 
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membera,  not  more  than  tvo  of  whom 
shall  belong  to  tha  same  political 
party,  •*###,  and  who  shall  ha  to 
and  exercise  the  povars,  and  perform 
the  duties  and  functions  in  this 
article  provided,  and  as  otherwise 
authorised  by  la*.  The  commis  si  oners 
of  tha  department  of  penal  Institutions 
shall  reside  in  Jefferson  City  and 
devote  their  entire  tine  to  the  duties 
of  their  respective  offices." 


Section  8817  provides  in  part  the  following: 

"The  governor  shall  designate  one  of 
said  commissioners  as  director  of 
penal  Institutions,  and  the  commission- 
er  so  designated  shall  by  virtue  thereof 
be  chairman  of  said  commission  and  reside 
and  have  his  official  residence  1 n the 
house  near  the  dlsso*.irI  state  penitentiary." 


Seotion  8317,  supra,  is  the  only  provision  of  the  lav 
that  we  find  that  concerns  or  refers  to  the  official  residence 
owned  by  the  State  of  Missouri.  The  history  of  the  building 
of  this  residence  is  a little  obscure.  In  1885  when  the  big 
heavy  stone  wall  (that  surrounds  the  Penitentiary)  was  remodel- 
ed and  enlarged  it  was  reoommended  in  the  biennial  report  of 
the  board  of  inspectors  of  the  Miesouri  State  Penitentiary 
(1885-1888)  that  purchase  of  ground  convenient  to  the  prison 
be  made  for  the  purpose  of  building  a warden's  residence.  In 
1887,  Seotion  22,  of  the  Session  Lavs,  this  item  is  found, 

"for  warden's  house,  seven  thousand,  five  hundred  dollars 
( $7 , 500 ) • " The  warden's  house  was  built  in  1887-1889  (Report 

of  Board  of  Inspectors,  1887-1888)  which  contains  this: 

"The  new  Harden 's  residence  is  nearing 
completion.  It  is  built  of  stone  and 
brick,  the  product  of  convict  labor, 
and  all  the  work  done  upon  it  has  been 
done  by  convicts,  with  the  exception  of 
some  few  instances,  where  we  have  found 


1934. 
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It  neoessary  to  employ  skilled  labor. 
There  has  been  no  money  drawn  from 
the  treasury  for  this  build  lag,  it 
haying  been  paid  for  out  of  the  earn- 
ings of  the  penitentiary. " 


In  1879  (Session  Lavs,  1879,  pa^e  118)  the  Legislature 
provided  that  the  warden  should  "reside  within  the  precincts 
of  the  penitentiary  in  a house  provided  for  that  purpose." 

This  was  Section  18467,  R.  S.  1919,  whioh  was  repealed  in  1981 
(Laws  of  Missouri,  1981,  p.  554). 

Thus,  so  much  for  the  history  of  the  mansion.  How  the 
director  of  penal  institutions,  by  virtue  of  Section  8317,  has 
the  right  to  live  therein. 


Lavs  of  Missouri,  1933,  page  101  et  seq.,  is  the  appro- 
priation for  the  state  penal  board  and  penitentiary.  Page  103 
provides  this i 

"D.  operation i 

General  expense;  including  commun- 
ication, printing  and  binding, 
regulative,  transportation  of 
things,  travel,  and  other  gen- 
eral expenae;  material  and 
supplies,  consisting  of  hou sq- 
.m old  supplies  486,000”, 

which  is  payable  out  of  the  state  revenue.  The  above  prevision 
is  the  only  one  that  aakes  any  reference  to  the  mansion,  to-wlt, 
"household  supplies."  However,  the  Legislature  evidently  had 
in  mind  the  mansion  owned  by  the  State  of  Missouri,  and  connect- 
ed with  the  Penitentiary.  However,  herein  we  do  not  express 
an  opinion  as  to  the  meaning  of  these  words,  and  only  call  atten- 
tion to  same  in  order  to  support  our  conclusion  on  the  questions 
whioh  you  request  our  opinion. 


Section  8406,  R.  S.  Mo.  1989,  provides  in  part  as 

follows t 

"The  board  is  hereby  authorised  to  use 
the  labor  of  oonviots,  not  otherwise 
employed,  at  any  of  the  ****#, 


Hon.  Forrest  Smith 
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on  improving  any  of  tho  public  ground.* 
belonging  to  tha  ate to,  •••*#) 
or  otherwise,  as  the  board  dooms  advis- 
able;" 


Seotion  8397,  R.  3.  Vo.  1989,  provides  in  part  as 

follows: 


"Said  board  shall  olassify  tho  oonvict* 
in  thoir  labor  •*••#,  into  as 
many  classes  os  they  doom  advisable. 

And  the  board  shall  use  its  best  endeav- 
ors to  the  end  that  tho  expenses  of  the 
penitentiary  may  be  paid  out  of  the 
proceeds  of  the  labor  of  the  convicts 
* • • • ej  but  nothing  in  this  article 
shall  be  coniirued  as  fwbT^ng  the 
warden  and  deputy  warden  from  using 
convicts  as  servant*  £n~~ their  own 


Thus,  the  Legislature  has  given  to  the  warden  and 
deputy  warden,  under  such  rules  as  may  be  prescribed  by  the 
board,  the  right  to  the  use  of  eoavlets  as  servants.  The 
regulation  of  the  number  of  the  servants  is  left  to  the  board. 
The  director,  due  to  changes  in  the  lav,  now  oeouples  the 
position  formerly  occupied  by  the  warden,  that  is,  before  the 
enactment  of  the  1953  Law,  the  warden  ooeupled  the  residence 
now  occupied  by  the  director)  so  that  we  believe,  and  it  is 
our  opinion,  that  the  direotor  would  be  entitled  to  convict* 
as  servants  in  the  mansion,  and  it  is  our  further  opinion 
that  the  warden  and  deputy  warden  would  likewise  be  entitled 
to  convicts  as  servants  in  their  home. 


II. 

SUBSISTKICE^LOWKD  FOB  COIVICT  SPRVAITS. 

Constitution  of  Missouri,  Section  19,  Article  X,  provides 
in  part  the  following: 


Hon.  Porresi  Smith 
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*Io  moneys  shell  ever  be  paid  out  of 
the  treasury  of  this  State,  or  anj 
of  the  funds  under  Its  management, 
except  in  pursuanoe  of  an  appropria- 
tion by  law)" 


Appropriation  laws  for  the  Missouri  State  Penitentiary, 
as  well  as  the  statutory  law,  make  no  provision  for  the  pay- 
ment of  upkeep  or  subsistence  for  the  convicts  used  as  servants 
in  the  director's  mansion  or  the  deputy  warden's  or  warden's 
home.  The  words,  "household  supplies",  as  used  in  the  appro- 
priation act  of  1935,  in  our  opinion,  dornot  include  paying 
of  subsistence  for  upkeep  of  oonvicts  used  as  servants.  And, 
if  the  Legislature  Intended  relmbur cement  to,  or  paying  subsis- 
tence to,  officers  who  use  convicts  as  servants,  it  would  have 
made  provision  for  such.  The  Legislature  intimates  the  contrary- 
end,  in  fact. guards  against  a diversion  of  not  only  the  moneys 
of  this  State,  but  also  the  supplies,  fuel,  provisions  or 
manufactured  articles  of  the  Penitentiary. 


Section  8419,  R.  S.  Mo.  19S9,  provides! 

"■either  the  warden  nor  the  superintendent 
of  industries  shall  sell  or  give  to  any 
of  the  officers  or  employes  of  the  prison 
any  fuel,  forage,  provisions  or  manufactur- 
ed articles  under  his  charge,  nor  permit 
such  things  to  be  taken  or  used  exoept  for 
the  use  and  benefit  of  the  state.  Any 
alleged  violation  of  this  prevision  may 
be  examined  into  by  said  board,  and  if 
found  to  be  true,  shall  be  held  to  be  Just 
cause  for  the  removal  of  the  warden  or 
superintendent  of  industries,  or  both,  as 
the  ease  nay  be." 


Therefore,  in  view  of  the  above  constitutional  provision 
and  statutes,  it  is  our  opinion  that  the  board  has  no  right, 
grant  or  authority,  by  statute  or  otherwise,  to  allow  any  sum 
per  month  for  subsistence  of  eonvlot  servants. 

Tours  very  truly. 


APPROVED: 


JLHsKO 


HOT  MSKITTHIC 
Attornev-Qene: 


1 


James  L.  Horn  Hostel 
Assistant  Atterney-Oeneral 


*****  r?  wrr/OA.e-j  soup. 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Mo. 

Doar  Mr.  Smith; 

X hare  received  your  letter  of  April  7*  1°  which  you  submit 
the  following  question; 

"We  would  he  pleated  to  have  the  opinion  of  the 
Attorney  general  upon  the  question  at  to  whether 
or  not  a taxpayer  under  the  Missouri  Retailers' 
Occupation  Tax  Act  a ay  add  tuoh  tax  on  hie  in* 
voice  or  tales  slip  at  a separate  Item,  and  if 
so,  could  you  approve  a statement  such  as  that 
enclosed  herewith  at  being  a fair  statement  of 
the  situation.  " 

With  reference  to  the  statement  adding  the  Sales  Tax  to  the 
Invoice  price  of  the  article  purchased,  X respectfully  ad- 
vise that  this  department  oannot  approve  suoh  a statement. 

The  seller  has  no  authority  or  right  to  add  the  Retailers' 
Occupation  Tax  as  a tax  to  any  artiolo  sold.  Xt  would  be 
just  as  legal  and  reasonable  to  add  dog  tax,  automobile 
license  tax,  state  taxes,  school  taxes  or  ary  other  tax, 
to  the  purchase  price  of  goods  sold,  in  the  fone  of  taxes, 
as  to  add  the  Sales  Tax. 

The  retailer  has  no  legal  authority  to  oonstltute  himself 
as  an  agent  of  the  State  te  collect  the  Sales  ®ax* 


Tours  respectfully. 


RMjBMW 


Boy  McXlt trick 
Attorney  General 


TaXATIOU'  6fl»  rebat*  under  Senate  Bill  52,  Laws  of  Missouri  1934 
p.  153  Extra  Session,  allowable  If  taxes  paid  during 
June  or  July. 


May  11, 


1834.  _ 

6-/ r 


Hon.  Forrest  Smith 
State  auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 

Acknowledgment  is  Herewith  aade  of  your  recent  request 
for  an  opinion  of  this  offlo*  reading  as  follows: 

*9.  b.  52  found  on  page  153,  of  the  Extra  Session 
1934  Missouri  paws  provides  that  any  person  pay- 
ing his  tax  at  due  date  shall  be  liable  for  re- 
bate of  on  such  tax. 

fns  Statute  provides  that  taxes  in  Kansas  City 
become  due  and  payable  on  the  first  day  of  June 
of  eaen  year.  I aa  advised  by  the  Collector 
that  the  tax  booXs  will  not  be  completed  before 
July  1. 

1 would  like  an  opinion  from  your  office  as  to 
wnether  the  rebate  on  the  County  and  School 
taxes  in  Kansas  City  could  apply  up  to  August 
1,  one  month  after  tax  books  are  completed. • 

Senate  bill  52  found  at  page  153,  Laws  of  Missouri 
IS 33-34  Extra  Session,  repealed  and  reenacted  Section  10152  R.S. 
mo.  1929,  and  deale  with  the  collection  of  taxes  in  counties 
containing  a city  with  a population  of  not  less  than  t«o  hundred 
thousand  nor  more  than  seven  hundred  thousand  lnhabl tants.  By 
the  provisions  of  this  lav  taxes  ars  due  on  ths  first  day  of 
June  of  each  year  and  are  delinquent  if  not  paid  on  or  before 
the  thirty-first  day  of  December  of  thbt  year.  Vlth  specific 
reference  to  your  inquiry  we  quote  the  last  portion  of  this 
enactment  found  at  page  154: 
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••  • • • Any  person  paying  County  and  School 
taxes  for  any  year  In  the  year  for  ehloh  suet 
taxes  are  levied  and  payable  shall  be  entitled 
to  receive  and  It  le  hereby  made  the  duty  of 
the  collector  to  alio*  suoh  person  a rebate 
of  alx  per  cent  of  such  taxes  on  County  and 
School  taxes  so  paid  during  the  first  and 
seoond  Months  In  which  taxes  axe  payable. 

rue  rebate  allowable  to  the  taxpayer  on  County 
and  School  taxes  shall  be  given  only  In  case 
the  full  amount  of  the  State,  County  and  School 
taxes  are  paid. " 

It  therefore  seems  that  It  ess  ths  legislative  Intent  to 
allow  this  rebate  of  six  per  cent  on  county  and  school  taxes  If  the 
county,  sohool  and  state  taxes  were  paid  during  the  months  of  June 
or  July  of  the  years  for  which  the  taxes  were  levied. 

It  Is  therefore  the  opinion  of  this  office  that  the  six 
per  cent  rebate  on  oounty  and  school  taxes  In  counties  containing 
a city  with  a population  of  not  less  than  two  hundred  thousand  nor 
more  than  seven  hundred  thousand  would  apply  up  to  August  first 
provided  the  total  state,  county  and  school  taxes  were  paid  In  full. 


approved: 


AoY  MoKlTTRlCK, 
Attorney  General. 
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F I LED 
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Hon.  Forrest  Smith,  1 ) l O 

State  Auditor,  ■ 

Jefferson  City,  Mo. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
reouestlng  an  opinion  based  on  the  following: 

"Are  sales  of  food  products  t«  a 
restaurant  or  hotel,  the  latt^ 
intending  to  oook  such  food  produo ts 
and  resell  it  to  customers,  within 
the  Missouri  Retailers*  Occupation 
Tax  Act  so  as  to  require  the  seller 
of  the  products  to  tho  hotel  or 
restaurant  to  make  return  to  the 
Auditor  of  his  gross  receipts 
therefrom?" 

In  the  original  opinion  rendered  by  this  department 
we  said,  in  passing  on  the  question  of  the  definition  of  a 
sale  for  resale: 


"By  the  term,  *and  not  for  resale  in 
any  form*,  as  used  in  the  Act,  is  raoant 
that  if  tangible  personal  property  is 
purchased  for  resale  in  its  original 
form,  or  substantially  in  the  same  form 
as  when  purchased,  then  it  is  not  nec- 
essary to  make  return  of  the  gross 
receipts  from  the  original  sale,  but  if 
the  original  merchandise  purchased  be 
utilized  and  becomes  one  of  the  elements 
of  a finished  product  and  becomes  tangible 
personal  property,  then  the  selling  of 
the  finished  produet  is  not  a resale  within 
the  meaning  of  the  Act,  and  the  gross 
receipts  f ro ^ the  sales  of  suoh  finished 
proddct  should  be  returned." 
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If  there  Is  a question  of  whether  or  not  sales  to  res- 
taurants and  hotels  are  sales  at  retail,  the  burden  Is  upon 
those  asserting  such  sales  are  not  sales  at  retail.  Section  8 
of  the  Missouri  Retailers*  Occupation  Tax  Act  Is  as  follows: 

*»The  burden  of  proving  that  a sale  of 
tangible  personal  property,  services, 
substances  or  things  was  not  a sale  at 
retail,  shall  be  upon  the  person  who  made 
the  sale.  For  the  purpose  of  the  proper 
administration  of  this  act  and  to  prevent 
evasion  of  the  tax  hereby  imposed,  it 
shall  be  presumed  that  all  gross  receipts 
are  subject  to  the  tax  hereby  Imposed 
until  the  oontrary  Is  established.  If  the 
Auditor  Is  not  satisfied  with  the  return 
and  payment  of  the  tax  made  by  any  person, 
he  Is  hereby  authorized  and  empowered  to 
make  an  addition  assessment  of  tax  due  from 
such  person,  based  upon  the  facts  contained 
in  the  return  or  upon  any  information  within 
his  possession  or  that  shall  come  Into  his 
possession.  The  Auditor  shall  give  to  the 
person  written  notice  of  such  additional  or 
revised  assessment,  together  with  written 
notice  of  the  time  and  place  where  the 
person  may  be  heard  on  a petition  by  him  for 
re-assessment.  Such  notice  may  be  served 
upon  the  person  personally,  or  by  registered 
mall  addressed  to  the  person  at  his  address 
as  the  same  appears  in  the  records  of  the 
Auditor." 

The  courts  of  our  state,  or  of  any  other  state,  have  never 
passed  direotly  on  this  point  and  until  the  matter  has  been 
adjudicated  In  the  court  of  proper  jurisdiction,  we  shall  con- 
tinue to  adhere  to  the  ruling  made  In  our  original  opinion. 


Respeotfully  submitted. 


OLLIVZR  Yf.  NOLZN, 

Assistant  Attorney  General 


APPROVED: 


mvN.  i«r 


RdY  licK'imrcK, 
Attorney  General 
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May  17,  1934 


Honorable  iorrest  Smith 
State  Auditor 
Jefferson  City 
Missouri 


FILL.,! 

7 


7 U 


J 


Dear  5r.  Smith* 


•This  Department  acknowledges  receipt  of  your 
letter  dated  May  11,  1934  concerning  the  Missouri  Occupa- 
tion Tax  Law,  Milch  letter  Is  as  follows* 

n4e  would  be  pleased  to  have  your 
opinion  upon  the  question  of  whether 
or  not  a receiver,  executor,  adminis- 
trator or  assignee  for  the  benefit  of 
creditors  Is  required  to  make  return 
and  pay  tax  where  such  officer  con- 
tinues the  business  taken  over  by  him 
or  is  engaged  In  liquidating  the  same* 

Ae  note  that  several  other  states 
having  a tax  of  this  nature  require  such 
persons  to  make  return  but  In  opposition 
to  this  view  we  note  also  the  following 
cases: 

tiowe  v.  Atlantic, Pacific  & Gulf  Oil 
Company  et  al  (State  of  Missouri  et 
al.  Interveners)  District  Court,  W.  D. 
Missouri,  D.  May  4th,  1933,  4 i-ed. 

Sup.  162 

In  the  matter  of  FlatUish  Gum  Company, 

Inc. , Bankrupt  (U.S.Dietrlct  Court, 

Eastern  Diet,  of  N.  Y.,  March  29,1934. 

(See  copy  attached  hereto,  case  not 
being  yet  reported).  " 


Honorable  l-orrest  Smith 
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Subdivlsion  (a)  of  Section  1,  Lava  Missouri  1933, 
In  Extra  Session,  page  156,  being  the  Missouri  Occupation  rax 
Act,  defines  the  word  "person"  in  the  following  language: 

n * Person*  Includes  any  Individual,  firm, 
co-partnership,  joint  adventure,  associa- 
tion, corporation,  estate,  trust,  business 
trust,  receiver,  syndicate  or  any  other 
group  or  combination  acting  as  a unit, and 
the  plural  as  well  as  the  singular  number." 


By  subdivision  (c)  of  the  same  section,  the  word 
"business"  is  defined  as, 

" * Business * Includes  any  activity 

engaged  in  by  any  person,  or  caused 
to  be  engaged  In  by  him,  with  the 
object  of  gain,  benefit  or  advantage, 
either  direct  or  Indirect." 


The  case  of  Howe  v.  Atlantic,  Pacific  and  Oulf 
Oil  Company,  et  al,  reported  In  4 Fed.  Cupp • 162,  was  reversed 
by  the  United  States  Circuit  Court  of  Appeals  by  an  opinion 
filed  March  50,  1954,  the  Circuit  Court  of  Appeals  directing 
that  the  receiver  pay  the  taxes  upon  gasoline  already  sold 
and  to  make  reports  as  to  future  sales.  The  Circuit  Court  of 
Appeals  in  the  course  of  Its  opinion  saldt 

"Federal  receivers  authorised  to  con- 
duct and  carry  on  the  business  of  a 
corporation  as  a going  concern  as  such 
are  not  exempt  from  the  payment  of  taxes 
legally  assessed  and  levied  against  them 
by  city  ordinance  or  state  Lavs." 


And  again, 

"The  ordinance  here  Involved  Is  all 
comprehensive.  It  says:*^very  person, 
firm  or  corporation*  shall  pay  the  tax. 
The  fair  intendment  of  the  ordinance 
was  to  Include  all  persons.  That  term 
Is  broad  enough  to  Include  this  receiver. 
A construction  of  this  ordinance  which 
would  permit  the  receiver  to  avoid  the 
payment  of  the  one  cent  city  and  two 
cents  state  tax  would  give  him  such  an 


honorable  Forrest  Smith 
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unconscionable  and  Inequitable  advantage 
over  his  competitors  as  to  render  such 
a construction  unreasonable.  The  ordin- 
ance is  broad  enough  to  Include  this 
receiver.  Liberty  Central  Trust  Company 
et  al. ,v. Gilliland  Oil  Company,  279  Fed. 
432;  Michigan  v.  Michigan  Trust  Company, 
receiver,  supra;  Coy  v.  Title  Guarantee  & 
Trust  Company,  212  Fed.  520." 


It  appears  that  the  receiver  In  the  case  quoted 
from  vae  operating  the  business  as  a going  concern  and  vas 
not  undertaking  to  liquidate  Its  affairs. 

se  are  of  the  opinion  that  where  a receiver, 
executor,  ad-nlnlstrator,  assignee  or  trustee  Is  put  In  charge 
of  a then  rolng  tuslnees  and  If  such  person  continues  to  oper- 
ate such  business  as  a going  business  concern,  then  the  amount 
of  the  sales  made  In  the  course  of  the  conduct  of  such  lousiness 
should  be  returned  to  the  State  Auditor,  but,  on  the  other 
hand,  if  such  person,  upon  taking  over  and  In  charge  such 
business,  proceeds  In  good  faith  to  liquidate  and  close  out 
such  business,  then  the  sales  made  In  the  course  of  such  liqui- 
dation and  closing  out  would  not  be  made  In  the  conduct  of  a 
business  as  that  term  Is  defined  by  the  Missouri  Occupation 
Tax  Law. 


No  hard  and  fast  rule  can  be  laid  down  In  deter- 
mining the  question  you  present  but  eaoh  case  should  be  disposed 
of  according  to  the  facts  peculiar  to  each  case. 


Very  truly  yours. 


OILdSRT  LAMB 

Assistant  Attorney  General, 


APPROVED t 


HOY  McMITTRIci 
Attorney  General. 


GL:LC 
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APPROPRIATIONS:  Appropriation  under  Sec.  I9  3 of  H.3.  127, 

Extra  session,  1933,  does  not  meet  requirements  of  Constitution; 
likewise,  appropriations  under  Secs.  12A1  and  12  are  void  and 
of  no  effect. 


Honorable  Forrest  Smith, 
State  Auditor, 

Jefferson  City,  UL o. 


Dear  Mr.  Smith: 


This  department  acknowledges  receipt  of  your 
letter  of  May  12,  1934  requesting  an  opinion  on  the  following 
facts: 

*2The  regular  session  of  the  Legislature 
on  page  92,  Section  4,  appropriating 
to  the  Board  of  Barbers*  Examiners  7,8,550 
for  personal  service  and  $9,450  for  oper- 
ation, making  a total  appropriated  for 
above  board  of  ^18,000.  In  the  extra 
session  of  the  Legislature  on  page  12, 

Section  12B  they  appropriated  '3,000  from 
the  general  revenue  fund  to  the  Board  of 
Barbers*  Examiners  fund. 

"Kill  you  please  advise  me  if  this  appro- 
priation under  Seo.l2B  increases  the  appro- 
priation to  the  Barbers  Board  to  *21,000. 

"The  same  thing  that  applies  to  the  Barbers* 

Board  applies  to  a number  of  other  boards, 
all  set  out  in  H.B.  127." 
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Section  4,  Laws  of  Mo.  1933,  p.  92  provides  for  the 
following  appropriation: 

"Board  of  Barber  Examiners. —There  is 
hereby  appropriated  out  of  the  state  treas- 
ury, eighteen  thousand  dollars  ($18,000.00) 
chargeable  to  the  state  board  of  barber 
examiners  fund,  the  following  amounts  for 
the  purposes  herein  expressed: 

% 

A.  For  personal  service: 

For  the  per  diem  of  the  board 
members  and  other  necessary 
employees,  and  the  salaries  of 
stenographers,  and  deputy  bar- 
ber examiners $8,550 

D.  For  Operation: 

General  Expense,  ineluding 
communication,  printing  and 
binding,  traveling  expenses  and 
other  general  expense.  And 
Material  and  supplies  consisting 
of  stationery  and  office  supplies. 9,450 

Total $18,000  " 

In  House  Bill  127,  same  being  in  the  nature  of  an  omnibus 
appropriation  bill  (Laws  of  Mo.  1933,  Extra  Session,  Sec.  12B, 
page  12),  the  Legislature  made  a purported  appropriation  of  $3,000, 
said  section  being  as  follows: 

"There  is  hereby  appropriated  out  of  the  state 
treasury,  chargeable  to  the  general  revenue 
fund,  the  sum  of  three  thousand  (.$3,000.00) 
dollars  to  the  Board  of  Barbers  Examiners  Fund." 

As  you  state  in  your  letter,  there  are  some  other  boards 
whloh  reoelved  similar  appropriations  In  House  Bill  127,  and  as 
they  will  be  affeoted  by  the  opinion  relating  to  the  Board  of  Bar- 
ber Examiners,  we  mention  the  same  briefly  in  this  opinion. 

Section  IS,  Laws  of  Mo.  1933  (extra  session),  page  12,  provides: 

"There  is  hereby  appropriated  out  of  the  state 
treasury,  chargeable  to  the  General  Revenue 
Fund  and  payable  to  the  Board  of  Chiropractic 
Examiners  Fund,  the  sum  of  Five  Thousand 
Dollars  ($5,000.00)" 

Section  12A1,  Laws  of  Mo.  1933  (extra  session),  page  21 
is  as  follows: 

"There  is  hereby  appropriated  to  the  Grain 
and  Warehouse  Inspection  Fund,  out  of  the 
State  Treasury,  chargeable  to  the  General 
Revenue  Fund,  the  sum  of  Eighteen  Thousand 
Dollars  ($18,000.00)" 
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The  above  purported  appropriations  appear  to  have  been 
appropriated  in  almost  identical  language.  There  are  a number  of 
other  appropri at i ons  made  which  refer  to  the  original  appropriation 
which  are  treated  as  additional  appropriations  and  refer  to  the 
items  contained  in  the  original  appropriation.  To  draw  the  line 
of  distinction,  we  quote  several  of  the  same. 

Section  10A,  page  12,  Laws  of  Ho,  1933  (extra  session)  is 
as  follows: 


"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
General  Revenue  Fund,  and  in  addition  to 
any  and  all  other  appropriations  hereto- 
fore made  for  the  purpose  herein  stated, 
to  the  State  Oil  Department  for  operating 
expenses,  the  sum  of  five  thousand 
( $5,000.00)  dollars." 

Section  12A,  page  12,  Laws  of  Mo,  1933  (extra  session) 
provides  as  follows: 

"There  is  hereby  appropriated  out  of  the 
state  treasury,  chargeable  to  the  General 
Revenue  Fund  the  sum  of  Fifteen  Thousand 
Dollars  (015,000,00)  to  the  Bureau  of 
Building  & Loan  Supervision  Fund  for  per- 
sonal services," 

There  are  also  a numbef  of  other  appropriations  made,  each 
referring  to  the  original  appropriation  as  to  items  and  purposes. 

We  will  not  quote  them  here  for  the  reason  that  they  are  not  of 
suah  Importance  as  to  Justify  encumbering  this  opinion  in  order  that 
the  point  in  controversy  may  be  clarified. 

Section  19  of  Art.  X of  the  Constitution  of  Missouri  is  as 
follows : 


"No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  funds 
under  its  management,  except  in  pursuance 
of  an  appropriation  by  law;  nor  unless  such 
payment  be  made,  or  a warrant  shall  have 
Issued  therefor,  within  two  years  after  the 
passage  of  such  appropriation  act;  and  every 
such  law,  making  a new  appropriation,  or 
continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum  appropriated, 
and  the  object  to  which  it  is  to  be  applied; 
and  it  shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  sum  or  object.  A 
regular  statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money  shall 
be  published  from  time  to  time." 
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We  construe  the  phrase  used  in  said  section  - "and  every 
such  law,  making  a new  appropriation,  or  continuing  or  reviving  an 
appropriation"  - to  be  sufficient  authority  for  the  Legislature 
to  pass  an  additional  appropriation,  and  we  think  the  intention  of 
the  Legislature  under  Sec.  12B,  supra,  was  to  give  the  Board  of 
Barber  Examiners*  Fund  $3,000  in  addition  to  the  appropriation  made 
at  the  regular  1933  session.  The  same  is  likewise  true  of  Sec.  12, 
supra,  and  Sec.  12A1,  supra;  however,  the  Legislature,  in  the 
appropriation  wbich  we  are  treating  as  additional,  have  not  so  des- 
ignated, and  we  base  our  conclusion  that  it  is  an  additional  appro- 
priation solely  on  the  fact  that  no  reference  is  made  to  the  original 
appropriation  and  that  the  two  sections  are  not  in  conflict.  Assuming 
that  they  are  additional  appropriations,  do  they  meet  the  requirements 
of  the  Constitution  and  the  decisions  of  our  state? 

Referring  again  to  the  constitutional  section,  we  find  that 
it  contains  these  phrases:  "and  every  such  law,  making  a new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  distinctly 
specify  the  sum  appropriated  and  the  object  to  which  it  is  to  be 
applied"  and  "it  shall  not  be  sufficient  to  refer  to  any  other  law 
to  fix  such  sum  or  object".  The  appropriations  in  the  three  sections 
quoted  specify  the  sum  appropriated,  but  do  not  state  the  object  to 
which  it  is  to  be  applied  nor  the  items  as  contained  in  the  original 
appropriation,  nor  do  they  in  any  wise  Tefer  to  the  original  appro- 
priation. 

In  the  decision  in  the  cate  of  State  ex  rel.  Broadwater  v. 
Seibert,  99  Mo.  122,  wherein  the  question  of  the  legality  of  a 
reappropriation  was  discussed,  the  Court,  referring  to  Sec.  19  or 
Art.  X of  the  Constitution,  made  the  following  observations 
(l.c.  125): 

"It  is  obvious,  from  the  reading  of 
the  foregoing  provision,  that  a 
reappropriation  of  an  unexpended  balanoe 
of  a former  appropriation  is  upon  the 
same  footing  as  the  original  appropria- 
tion as  to  the  necessity  of  stating  the 
object  for  which  such  reappropriation 
is  made.  That  question  must  be  determined 
by  the  terms  of  the  act  of  reappropriation 
and  resort  cannot  be  had  to  the  first 
act  for  that  purpose.  By  the  terms  of 
the  reappropriation  in  this  case,  the 
object  stated  is  'to  pay  the  balance  due 
under  the  contra ot  made  for  the  enlarge- 
ment of  the  oapltol  building. * When  this 
reappropriation  was  made,  there  was  nothing 
due  the  relator  upon  any  contract  for  the 
enlargement  of  the  capitol  building,  nor  had 
there  been  any  contract  whatever  made  with 
him  by  the  commissioners." 

In  the  case  o'*  State  ex  rel.  Kessler  v.  Hackmann,  304  Mo., 

453,  the  Court  said  (l.c.  458-459): 
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"Seotlon  19,  Article  X,  of  the  State 
Constitution,  provides:  *No  moneys 
shall  ever  be  paid  out  of  the  treasury 
of  this  State,  or  any  of  the  funds  under 
its  management,  except  in  pursuance  of 
an  appropriation  by  law.* 

"Relators  cite  the  case  of  State  ex  rel. 
v.  Wilder,  where  this  court  had  under 
consideration  funds  of  the  Insurance 
Department,  to  show  that  the  money  in  the 
Insurance  Department  was  not  public  money 
in  a sense  that  it  was  subject  to  be 
appropriated  for  any  general  purpose. 

That  was  a mandamus  proceeding  seeking  to 
compel  the  State  Auditor  to  issue  a warrant 
in  payment  of  an  account  incurred  by  the 
Insurance  Department.  In  that  case,  however, 
there  was  an  appropriation  by  act  of  the 
Legislature. 

"On  the  other  hand,  this  court  has  held  that 
a fund,  raised  by  an  act  for  a speoial  purpose, 
could  not  be  paid  out  of  the  State  Treasury 
except  upon  an  appropriation  by  an  act  of 
the  Legislature.  (State  ex  rel.  Fath  v. 

Henderson,  160  Mo.  190,  l.c.  214;  State  ex 
rel.  v.  Gordon,  236  Mo.  142,  l.c.  158).  In 
the  case  last  cited  the  court  had  under  con- 
sideration a fund  for  the  support  and 
maintenance  of  the  Game  Department.  It  was 
held  that  the  creation  of  a speoial  fund  is 
not  a continuing  appropriation  of  the  fund,  or 
of  any  part  of  it,  to  pay  accounts  drawn 
against  it.  That  the  oreating  of  the  fund 
is  one  thing,  and  the  appropriation  of  money 
to  pay  accounts  against  the  fund  is  quite 
another  thing." 

In  the  case  of  Meyers  v.  Kansas  City,  18  S.'n  (2d)  900,  the 
Court,  in  speaking  of  an  ordinance,  said  (l.c.  901): 

"The  ordinance,  Ho.  55,585,  in  which 
proposition  8 appears,  contains  no  grant 
of  power,  other  than  that  clearly  compre- 
hended within  the  words  employed.  There 
is  no  room,  therefore,  for  the  application 
of  the  doctrine  of  implied  powers.  This 
is  especially  true  of  a grant  of  powers  to 
a corporation,  municipal  or  otherwise,  and 
if  any  doubt  arises  out  of  the  use  of  the 
words  employed,  it  is  to  be  resolved  in 
favor  of  the  public  and  in  limiting  the 
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expenditures  of  the  appropriation  to 
the  express  terms  for  which  It  was  made. 

State  ex  Inf.  Harrey  v.  Missouri  Athletic 
Club,  261  Mo.  576,  598,  170  S.W.  904, 

L.R.A.  1915C,  876,  Ann.  Cas.  1916D,  931.** 

Likewise,  in  the  case  of  State  ex  rel.  Publishing  Co.  v. 
Hackmann,  314  Mo.33,  l.c.  45-46: 

"The  fact  that  the  appropriation  acts  for 
the  support  of  the  Highway  Commission 
during  the  biennial  periods  of  1923  and 
1924  (Sec.  95,  Laws  1923,  p.40)  and  1925 
and  1926  (Sec.  4,  Laws  1925,  p.  90),  mention 
printing  as  a part  of  ?ame  and  were  enaoted 
separately  from  the  general  appropriation 
acts  is  urged  as  a reason  why  the  commission 
should  not  be  required  to  conform  to  the 
requirements  of  the  Fublic  Printing  statute 
(Chap.  89).  It  is  difficult  to  ascertain 
with  becoming  patience  wherein  lies  the 
logic  of  this  contention.  An  appropriation 
act  does  no  more  than  to  set  apart  or  desig- 
nate the  amount  and  the  purposes  for  which 
the  authorized  expenditures  may  be  made  by 
the  department  named.  Whether  this  be  done 
in  a general  or  a special  appropriation  act 
is  immaterial  in  determining  the  manner  in 
which  the  fund  shall  be  expended.  The  manner 
of  1 t 8 expenditure  is  usually  prescribed 
in  the  act  creating  the  department  or  in  a 
general  statute,  as  at  bar,  applicable  to  all 
departments  of  a class." 

In  the  beginning  of  this  opinion  we  quoted  sections  10A 
and  12A  relating  to  appropriations  in  House  6111  127  which,  along 
with  a number  of  others,  state  the  amount  of  the  appropriation 
and  the  object  to  which  it  is  to  be  applied.  In  Seo.  10A  it  is 
stated  definitely  that  said  appropriation  is  "in  addition  to  any 
and  all  other  appropriations  heretofore  made".  The  sections  in 
controversy,  as  before  stated,  do  not  allude,  refer  or  state  for 
what  purpose  the  appropriation  is  made. 

In  the  oase  of  the  appropriation  to  the  Board  of  Barber 
Examiners,  what  is  the  $3,000  for?  Why  was  the  appropriation  made? 
How  is  it  to  be  used?  It  is  placed  in  the  hands  of  the  Board  with 
no  instructions  or  directions,  and  what  can  the  Board  legally  do 
with  it?  The  original  appropriation  contains  two  item»— one  for 
personal  service,  in  the  amount  of  $8,550— the  other  for  operation 
in  the  amount  of  $9,450.  Granting  the  appropriation  is  legal,  can 
the  $3,000  be  pro-rated  between  the  two  items?  Can  the  Board 
devote  all  of  the  $3,000  for  personal  service,  or  all  for  operation? 
The  other  appropriations  made  in  House  Bill  127  state  the  item  and 
the  purpose  for  which  it  is  to  be  used. 
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Sec,  43,  Art. IT  of  the  Constitution,  subdivision  7,  Is 
also  an  authority  for  making  appropriations,  and  we  maintain  that 
the  appropriations  in  controversy  do  not  meet  the  requirements 
of  this  section  of  the  Constitution,  the  pertinent  part  of  which 
is  as  follows: 


"For  the  pay  of  the  General  Assembly, 
and  such  other  purposes  not  herein 
prohibited  as  it  may  deem  necessary; 
but  no  General  Assembly  shall  have 
power  to  make  any  appropriation  of 
money  for  any  purpose  whatsoever,  until 
the  respective  sums  necessary  for  the 
purposes  in  this  section  specified  have 
been  3et  apart  and  appropriated,  or  to 
give  priority  in  Its  action  to  a succeeding 
over  a preceding  item  as  above  enumerated." 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  appropriation 
made  under  3ec,  123  of  House  Bill  127  does  not  meet  the  require- 
ments of  the  Constitution  of  Missouri  as  interpreted  by  our  oourts 
in  that  said  appropriation  falls  (1)  to  make  any  reference  to  the 
original  appropriation;  (2)  there  is  no  object  or  purpose  mentioned 
for  the  appropriation;  (3)  there  are  no  items  mentioned;  (4)  there 
is  nothing  to  warrant  the  conclusion  that  it  Is  a part  of  or  an 
additional  appropriation;  (5)  the  purported  appropriation  is  too 
indefinite  and  doe3  not  conform  to  the  law  regarding  appropriations. 

For  the  same  reasons,  we  are  of  the  opinion  that  the 
appropriations  made  under  Secs.  12  and  12A1  of  House  Bill  127  are 
likewise  void  and  of  no  effect. 


Respectfully  submitted. 


OLLIVUR  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


OWN: AH 


STATE  AUDITOR:  \ ) 

REGISTRATION  OP  BONDS:  ) 


Injunction  suit  without  writ  issued 
does  not  prevent  Auditor  from  register- 
ing bonds. 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Deer  Mr.  Smith : 


* 

This  Department  is  in  receipt  of  your  letter  of  May  18th, 
1934,  with  request  for  an  opinion  on  the  question  submitted  there- 
in; which  letter  is  as  follows: 

> 

*The  Missouri  Utilities  Comoany,  a corpora- 
tion, has  filed  a petition  for  injunction 
against  the  City  of  California,  Missouri, 
a municipal  corporation,  the  mayor,  clerk, 
and  members  of  the  Board  of  Aldermen  of  said 
city,  and  Forrest  Smith,  State  Auditor  of 
Missouri,  said  petition  being  filed  on  May 
16,  1934  in  the  Circuit  Court  of  Moniteau 
County,  Missouri;  that  said  petition  for 
injunction  is  returnable  to  the  September 
Term,  1934,  of  said  Circuit  Court,  commenc- 
ing on  the  first  Monday  of  September,  1934. 

"The  purpose  of  said  petition  for  Injunction 
is  to  enjoin  Forrest  Smith,  State  Auditor 
of  Missouri,  his  assistants  and  employees 
from  registering  an  issue  of  $100,000.00  of 
bonds  of  the  City  of  California,  reported  to 
be  authorized  b ordinance  #362  and  Ordinance 
#364,  passed  and  approved  by  the  Board  of 

.Aldermen  of  the  City  of  California  and  pur- 
suant to  an  election  held  in  said  elty. 

"The  bonds  have  not  been  presented  for  regis- 
tration. 


don.  Forrest  Smith 


any  31,  1934 


-2- 


"The  petition  for  Injunction  haa  been  duly 
and  properly  served  upon  the  State  Auditor. 

I would  appreciate  your  opinion  as  to  whether 
or  not  the  State  Auditor  of  Missouri  is 
bound  to  withhold  the  registration  of  the 
proposed  Issuance  of  bonds  when  presented, 
upon  the  were  serving  of  the  petition  for 
injunction,  and  in  absence  of  any  court  order, 
temporary  or  permanent,  having  been  served 
upon  the  State  Auditor.  Also  whether  or  not 
the  State  Auditor  would  be  held  in  contempt 
of  Court,  or  be  legally  liable  in  any  manner 
for  registering  said  proposed  issue  of  bonds, 
if,  and  when,  in  his  opinion  the  transcript 
of  proceedings  and  the  bond  form  are  in  proper 
legal  form  and  in  full  compliance  with  all  of 
the  laws  relating  thereto. 

"It  has  been  the  policy  of  the  State  Auditing 
Department  for  many  years  to  withhold  the 
registration  of  bonds  pending  any  litigation. 

"I  trust  that  we  may  have  your  opinion  at  the 
earliest  possible  date,  for  the  reason  that 
the  City  of  California,  Missouri  is  very  in- 
sistent that  our  policy  be  changed,  in  order 
that  they  may  fully  comply  with  certain  agree- 
ments entered  into  with  the  Federal  government." 


You  have  made  a complete  statement  of  the  facts  in  you r 
letter  and  you  ask  two  questions  based  on  said  statement:  (1) 
Whether  or  not  the  State  Auditor  of  Missouri  should  withhold  the 
registration  of  the  proposed  issuance  of  bonds  when  presented 
under  the  facts  set  forth  in  your  letter,  and  (2)  whether  or  not 
the  State  Auditor  would  be  held  in  contempt  of  court,  or  be 
legally  liable  in  any  manner  for  registering  said  proposed  issue 
of  bonds,  if,  and  when,  in  his  opinion  the  transcript  of  proceed- 
ings and  bond  fora  are  in  proper  legal  form  and  in  full  compliance 
with  all  of  the  laws  relating  thereto. 
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Section  2916,  K*  3.  teo.  1929,  provides  as  follows: 

"Before  an;  bond  hereafter  Issued  for  any 
purpose  whatever  by  any  county,  city, 
village,  school  district,  township,  special 
or  common  road  district,  or  by  any  levee 
or  drainage  district  organised  and  incorp- 
orated under  the  laws  of  this  state,  shall 
obtain  validity  or  be  negotiated,  such  bond 
shall  be  presented  to  the  state  auditor,  who 
shall,  if  in  the  Issuance  thereof  all  of  the 
conditions  of  the  law  have  been  oomplled  with, 
register  the  same,  in  a book  or  books,  to  be 
provided  for  that  purpose)  and  the  auditor 
shall  certify,  by  indorsement  on  such  bond, 
that  all  the  conditions  of  the  laws  have  been 
complied  with  in  its  issuance,  if  such  be  the 
case,  and  that  the  evidence  of  that  fact  has 
been  filed  and  preserved  by  him.  But  such 
certificate  shall  be  prime  facie  evidenoe 
only  of  the  facts  therein  stated,  and  shall 
not  preclude  nor  prohibit  any  person  from  show- 
ing or  proving  the  oontrary  in  any  suit  or 
proceeding  to  test  or  determine  the  validity 
of  such  bond,  or  the  power  of  the  county  court, 
city  council,  board  of  aldermen,  board  of 
trustees,  school  board,  board  of  supervisors 
of  any  drainage  or  levee  district,  the  board 
of  com  issloners  of  any  special  road  district, 
or  other  authority,  to  issue  such  bond)  and 
the  remedy  by  injunction  shall  also  lie  at 
the  Instance  of  any  ta?. payer  of  the  respective 
city,  town. vTTlage,  school dTstrict,  township, 
special  or  common  road  district,  levee  or 
drainage  district,  to  pi- event  the  registration 
of  any  bonds  alleged"* to  be  Illegally  issued  or 
Tunded  under  any  of tSe  provisions  of  this* 
art. c\e** 


It  is  our  opinion  that  this  section  means  that  upon  a 
proper  petition  for  injunction  being  filed  in  a court  of  competent 
Jurisdiction  by  any  taxpayer  of  the  respective  city,  town,  village, 
school  district,  township,  special  or  common  road  di strict,  levee 
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or  drainage  district,  may  have  the  remedy  by  injunction  to  present 
the  registration  of  any  bonds,  and  the  term  "remedy  by  injunction" 
means  a writ  of  injection  issued  by  the  eourt  or  Judge  thereof, 
in  vacation,  Having  jurisdiction  of  the  subject  matter. 


In  the  petition  for  injunction  in  question  the  plaintiff 
Missouri  Utilities  Company,  a Corporation,  has  merely  filed  a 
petition  in  the  Cireult  Court  of  Moniteau  County,  Missouri,  against 
the  City  of  California,  Missouri,  a municipal  corporation,  and  the 
Mayor  and  Board  of  Aldermen  of  said  city,  in  enich  it  has  Joined 
Forrest  Smith,  State  Auditor  of  Missouri,  as  one  of  the  defendants, 
and  service  has  been  had  on  you  and  you  have  been  summoned  to 
appear  in  the  Circuit  Court  of  Moniteau  Co  ;nty  to  be  begun  and 
held  on  the  first  -on day  in  September,  A.  D.  1934,  in  said  court. 

In  another  petition  for  injunction  the  same  plaintiff, 

Missouri  Utilities  Company,  a Corporation,  has  filed  a petition  in 
the  Cireult  Court  of  C^le  County  against  Forrest  Smith,  State  Auditor 
of  Missouri,  and  service  has  been  had  and  you  have  been  summoned 
to  appear  in  the  Circuit  Court  of  Cole  County,  Missouri,  to  be  begun 
and  held  on  the  first  Monday  in  October,  A.  C.  1934. 

The  plaintiff,  Missouri  Utllitlss  Company,  a Corporation,  in 
both  of  the  above  eulte,  as  we  understand,  is  the  owner  of  a privately 
owned  light  plant  at  California,  Missouri;  in  nslthsr  of  eald  suits 
has  ths  plaintiff  asked  for  s temporary  restraining  order  from  the 
Circuit  Courts  of  Moniteau  County  or  Cols  County,  respectively,  or 
from  ths  Judge  thereof,  in  vacation,  having  Jurisdiction  in  Moniteau 
or  Cole  County*  Missouri,  and  no  writ  of  Injunction,  of  course,  has 
been  Issued,  and  no  injunction  bond  has  been  given  in  either  case  as 
required  by  Section  167,  R.  s.  Mo.  1989.  Therefore,  you  are  not 
restrained,  in  taking  whatever  action  you  see  fit, by  the  Circuit  Courts 
or  Juuge  thereof,  in  vacation. 

.vs  think  that  if,  in  your  opinion,  the  transcript  of  proceed- 
ings and  ths  bond  form  are  in  proper  legal  form  and  in  full  compli- 
ance with  all  the  laws  relating  thereto  that  you  may  register  said 
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bonds  notwithstanding  the  filing  of  the  petitions  for  injunction 
and  summons  duly  and  properly  served  on  you  for  your  appearance 
at  the  next  term  of  both  the  Moniteau  County  Circuit  Court  and 
the  Cole  County  Circuit  Court. 


Very  truly  yours. 


COVELL  R.  HEF'ITT 

Assistant  Attorney-Jeneral. 


APPROVED: 


ROY  McKI TTRI<jK 
Attorney  - General 


CRHjEO 


/ 
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1.  Where  offices  of  Circuit 
Clerk  and  Recorder  are 
consolidated  due  to  popula- 
tion they  may  not  be  sepa- 
rated until  the  next 
decennial  census  but  at 
that  time  are  separated  as 
a matter  of  law  if  the 
population  requirement  is  met. 

2.  Salary  of  Circuit  Clerk  in 
county  of  19940  population  is 
$1900  and  ssme  where  clerk  is 
ex-officio  recorder. 

June  16,  1934.  . s , 

L'*  Ffilep 


We  ha  we  your  letters  of  May  21,  1934,  and  May  22,  1934,  respect- 
ively in  which  an  opinion  is  requested  ns  follows: 

"Will  you  please  give  me  tbs  following  information;-  The  Recorder's 
and  Circuit  Clerk's  office  in  the  County  of  Carroll,  will  probably 
be  united,  even  tho'  about  300  population  Is  lacking  in  the 
required  quota  of  20,000. 

"If  a County  should  reaoh  20,000  population  after  the  of  floes 
have  been  consolidated,  dees  the  state  law  require  said  county 
to  finish  out  term  with  both  offices  united,  or  will  they  be 
divided  again  according  to  population? 

"Who  appoints  the  Ex-Officio  Recorder,  and  does  politics  rule 
the  selection  of  the  same? 

"What  salary  is  paid  the  Circuit  Clerk  under  the  new  rule,  and 
shat  salary  is  the  Sx-Offlelo  Recorder  supposed  to  gst? 

"What  advantage  is  this  consolidation,  and  what  beoanes  of  the 
fees  outside  of  Ex-Officio  Recorder's  salary? 

"Who's  duty  is  it  to  unite  the  two  offices,  the  retiring  Reoorder 
or  newly  elected  Circuit  Clerk,  and  does  this  change  occur  Jan.  1, 
1935  or  after?" 

The  question  of  the  separation  of  the  offices  of  Clroult  Clerk 
and  Recorder  of  Deeds  cannot  arise  until  the  next  decennial  census  is 
taken  which  will  not  be  until  1940.  until  that  time  we  are  of  the 
opinion  that  there  is  no  way  within  legal  comprehension  to  compute  the 
population  for  such  puzpose,  hence  it  cannot  be  legally  ascertained 
until  that  time  whether  or  not  the  required  twenty  thousand  nark  has 
been  reached.  Slnoe  there  is  no  special  gauge  for  population  set  out  in 


Miss  Yeda  P.  Smith 
Recorder  of  Deeds 
Carrollton,  Missouri. 

Dear  Mis  s Smith: 


Recorder  of  Deeds 
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the  particular  laws  on  this  aubjaet  we  arc  of  the  opinion  that  only  tha 
decennial  oanaus  remains.  Va  art  further  lad  to  this  conclusion  by  tha 
faat  that  In  tha  somewhat  kindred  article  relating  to  tha  aalarlaa  and 
faas  of  alreult  darks  and  suoh  we  find  tha  fb Hewing  px>  vision,  Laws 
1933,  paga  370: 

"Sao.  11806.  Last  daaannlal  oanaus  to  determine  population.- 
Tha  last  previous  daaannlal  aansus  of  tha  united  state* 
shall  be  tha  basis  for  determining  tha  population  af  any 
county  In  this  stats,  for  tha  purpose  of  ascertaining  the 
salary  of  any  oounty  officer  for  any  year,  or  tha  amount 
af  faas  ha  may  retain,  or  tha  mount  ha  shall  be  allowed  to 
pay  for  daputlaa  or  assistants. " 

Of  course  in  tha  interim  should  tha  legislature  pass  a law 
providing  for  tha  determination  of  papulation  for  this  purpose  In  some 
other  manner  tha  difficulty  would  be  obviated. 

Article  IIT,  Sea.  9 of  tha  Constitution  of  Missouri,  provides 
as  follows: 


■8«.  ».  Tana,  mt  offi...-  fa  th.  rtyui  of  ;■?  oon«r«rT 
provision,  all  offloers  now  or  here  after  elected  or  appointed 
subject  io  the  right  af  resignation,  shall  hold  offlaa 
during  their  official  terms,  and  until  their  successors 
shall  be  duly  elected  or  appointed  and  qualified.” 
(underlining  ours). 


Tha  coming  election  in  your  county  will  place  tha  circuit 
dark  in  office  not  only  as  dark  but  dee  as  ax-off  1 a io  recorder  cf 
deeds)  In  other  words  ha  might  be  therefore  said,  in  view  af  tha  con- 
stltutlond  provision  above  quoted,  to  be  entitled  to  hold  both 
offi  cos  far  tha  full  of  fie  id  terms.  Godd  s population  of  over 
twenty  thousand  therefore  be  ascertained,  either  by  act  of  the  legis- 
lature so  allowing  or  after  the  next  census,  the  question  would  then 
arise  whether  the  clerk  would  be  entitled  to  serve  out  the  full  terns 
in  his  dud  sapaelty,  or  whether  the  offices  should  be  Immediately 
separated.  In  this  connection  we  call  your  attention  to  the  words 
In  the  above  quoted  constitutional  provlsiem,  l.e.  "Zn  the  absence  of 
any  contrary  provlclon'.'ksemm*' 


In  this  instance  we  fed  that  there  is  such  a contrary  pro- 
vision, and  refer  you  to  the  following  two  sections,  Laws  1983,  page 
390: 


"Sec.  11989.  Office  of  recorder  of  deeds.-  There  shall  be 
an  office  of  recorder  in  eaeh  county  la  the  state  containing 
£0,000  inhabitants  or  more,  te  be  styled,  "The  office  of  the 
Recorder  of  Deeds. " 


the  cleric  of  the  Cl  fault  C 


"See.  11786.  Teas  of  elroult  elerk  in  oar  tain  counties:-  The 
aggregate  amount  of  feet  that  any  elerk  of  the  Circuit  Court 
under  Article#  8 and  S of  thla  Chapter  shall  be  aliened  to  retain 
for  any  one  year* a service  shall  not  In  any  ease  exceed  the 
amount  hereinafter  set  out.  In  eountlee  haring  a population 
ef  lees  than  7,500  persons,  the  sun  of  #1000.00;  in  oountlea 
haring  a population  of  7,500  and  less  than  10,000  persons,  the 
sum  of  #1100.00;  in  oountlea  haring  a population  of  10,000  and 
laas  than  18,500  parsons,  the  sue  of  #1300.90;  in  counties 
haring  a population  of  12,500  and  lass  than  15,000  parsons,  the 
sun  of  #1500.00;  in  counties  haring  a population  af  15.000  and 
less  than  17,500  parsons,  tha  sun  of  #1700.00; 
at  ion  of 


n£  s po_ 

parsons,  the  sun  of  #2100.00;  in  eo intis s haring  a popula- 
tion of  25,000  and  laaa  than  30,000  parsons,  tha  sun  ef  #2500.00; 
in  eountlee  haring  a population  of  50,000  and  laas  than  70,000 
persona,  tha  sun  of  #2500.00;  in  oountlas  haring  a population  of 
and  laaa  than  80.000  persona,  tha  sun  af  #5000.00;  provided 


As  to  the  salary  to  ho  paid  the  eireuit  el ark  and  ex-offlcio 
recorder  vs  refer  you  to  Lavs  of  1933,  page  569,  as  follows: 


"See.  11528.  Circuit  elerks  to  serre  In  certain  counties: - 
Tha  olarka  of  tha  alreult  courts  shall  be  ex-off iolo  rseorders 
in  their  rsspsstirs  oountlas,  sxespt  in  oountlas  containing 
20,000  inhabitants  or  nors." 


Tha  above  two  seat ions  plainly  state  In  effeet  that  when  the 
population  shall  ba  twenty  thousand  or  sore  the  offices  of  slrault 
elerk  and  recorder  of  deeds  shall  ba  aaparata.  Va  faal  that  the  as 
aaatlona  taka  tha  situation  out  of  tha  constitutional  pa» vision.  In 
othar  words,  whan  tha  population  can  ba  proparly  and  lagally  aseartainad 
to  ba  twenty  thousand  or  nor#  then  ipso  faato  tha  separation  of  tha 
off  loss  la  soeinpllshed  by  sparatlon  of  law. 


Tour  qua a tl on  as  to  who  appoints  the  ex-off iolo  rsoordcr  of 
deeds  has  already  bean  answered,  1.  e.  when  the  circuit  elerk  is 
sleeted  and  takes  office  he  does  so  in  tha  dual  aapaolty  as  ona  and  the 
earns  parson. 


As  to  what  Is  the  advantage  of  this  consolidation  ws  can  of 
oourse  not  say  what  the  legislature  had  in  mind  but  tha  saving  of  money 
to  the  county  and  state  would  seem  to  be  an  important  factor.  The 
extra  fee e are  to  be  returned  to  county  end  state. 


Concerning  whose  duty  it  Is  to  unite  the  two  offices  we  feel 
it  la  the  duty  of  the  newly  sleeted  elroult  dark.  Seat  ion  11554, 

Lavs  1933,  page  351,  prorldsa  that  present  recorders  shall  serve  out 


their  tinu  as  separate  off ioara.  Sines  therefore  there  la  no  consol- 
idation until  after  the  present  recorder  has  left  of floe  it  of  necessity 
remains  for  the  nee  circuit  clerk  to  effect  the  consolidation. 

The  change  occurs  on  the  first  Monday  in  January af  January  7, 
1958,  the  date  on  vhioh  the  nevly  elected  circuit  clerk  takes  office. 
(Sec.  11684  Revised  Statutes  of  Missouri,  1989).  Since  the  neely 
elected  elreuit  clerk  is  the  successor  of  the  recorder,  the  recorder 
Till  hold  over  until  that  tine. 

Trusting  the  above  is  the  information  you  desire,  we  are 

Tory  truly  yours. 


Ohas.  M.  Ho  cell,  Jr., 
last.  Attorney  General. 


Approved: 


Attorney  General. 


1*  State  Auditor  cannot  Issue  a 
warrant  under  sub-section  D, 

Laws  1933,  page  151,  which 
section  appropriates  money  for 
the  operation  expense  of  the  motor 
vehicle  registration  department,  to 
cover  a loss  due  to  robbery* 

2*  A warrant,  can,  however,  be  issued 
under  such  section  to  pay  collection 
charges  on  checks  during  the  bank 
moratorium* 


June  29th,  1934* 

Honorable  Forrest  Smith, 

State  Auditor, 

Jefferson  City,  Missouri* 

Dear  Sir:- 

Ve  have  your  letter  of  November  16,  1933,  in  whloh  was  contained 
a request  for  an  opinion  as  follows: 

"Enclosed  is  a copy  of  a letter  from  V.  H.  Steward,  Com- 
missioner of  Motor  Vehicles,  which  is  self-explanatory. 

In  view  of  the  fact  that  a robbery  existed  in  the  Branch 
office  at  Clayton,  Missouri,  and  the  amount  taken  was  in  excess 
of  $113*50  Insurance  oarrled,  please  advise  me  if  a warrant  can 
be  Issued  from  the  1933  Laws,  page  191,  sub-seotlon  Q under 
Operations  to  Bio  hard  B.  Naoy  for  the  amount  of  the  loss  of  this 
robbery. 

Also  please  advise  if  from  this  same  appropriation  the 
eharge  of  $32.18  can  be  paid  for  the  collection  charges  on 
oheoks  during  the  bank  moratorium. 

(Signed)  Forrest  Smith." 

(Enclosure) : 

Honorable  Forrest  Smith,  October  2,  193  3. 

State  Auditor, 

Jefferson  City,  Missouri. 

This  is  to  certify  that  on  May  24,  1933,  the  safe  in  the 
branch  offloe  at  Clayton,  Missouri,  was  opened  and  robbed. 

The  amount  taken  from  the  safe  was  $113.50  in  excess  of 
insurance  oarrled.  te  respectfully  ask  that  you  issue 
a warrant  payable  to  Bichard  B.  Naoy,  State  Treasurer, 
for  this  amount* 

This  statement  of  facts  is  true  to  the  best  of  my  knowledge 
and  belief. 

(Signed)  V.  H.  Steward 

Commissioner  of  Motor  Vehicles.” 


Hob. 


Jorrest  Smith- -^2 


J\an«  29th,  1934. 


Article  X,  Section  19,  of  the  Constitution  of  Missouri,  provides 
that  no  money  shell  be  paid  out  of  the  state  treasury  ezoept  in  pursuenoe 
of  an  appropriation  made  by  lav. 

Sub-section  D of  the  appropriation  act  for  the  Motor  Vehicle 
Registration  Department,  Laws  1933,  page  151,  provides  in  part  as  follows: 

"D.  Operation: 

General  expanse,  consisting  of  cawunlcatlon,  print- 
ing and  binding,  transportation  of  things,  travel- 
ing expenses  of  cowl  ss loner  of  no t<xr  vehicle 
department,  his  representatives,  within  and  with- 
out the  state,  and  other  general  expenses  in- 
cluding rent  on  branch  offices  and  payment  of 
premlws  on  surety  bonds  and  insurance  for 
branch  office  managers  at  seven  cents  per  pair, 
for  refund  of  overpayment  and  to  redeem  cheeks. 406,600 

In  the  case  of  Meyers  vs.  Kansas  City,  18  S.  V.  (2nd)  900  (1929) 
the  Supreme  Court  of  Missouri  sitting  in  bans  stated  conoernlng  appropria- 
tion acts,  at  page  901,  as  follows: 

"Another  general  rule  in  the  eonstruetlon  of 
statutes,  applicable  as  well  to  municipal  ordinances, 
is  that  acts  of  the  character  here  under  review  are  to 
be  strictly  const  rued.” 


Having  considered  the  above,  we  are  of  the  opinion  that  a warrant 
cannot  be  Issued  under  the  section  in  question  for  the  amount  of  loss, 
er  any  part  thereof,  occasioned  by  the  robbery.  There  is  no  it  o vision 
in  the  appropriation  section  which  could  be  construed  to  include  such, 
even  did  our  oourts  permit  a loose  construction  of  such  sets.  In  so  much, 
therefore,  as  we  cannot  justifiably  bring  the  situation  within  the  act 
of  appropriation  no  warrant  can  issue  legally  or  constitutionally. 

As  to  whether  a warrant  can  issue  under  such  section  for  the 
purpose  of  paying  oolleotlom  charges  on  checks  during  the  bank  moratorium 
we  are  disposed  toward  a different  view.  We  feel  that  the  wording  and 
general  purview  of  the  section  would  permit  a warrant  to  be  issued  for 
Such  a purpose.  The  general  words  "for  refund  of  overpayment  and  to 
redeem  cheeks"  are  used,  and  since  paying  the  collection  charges  on  the 
cheeks  in  question  Is  certainly  an  essential  part  of  the  proper  adminis- 
tration and  operation  of  the  department,  we  find  no  hesitation  in 
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approving  the  issue  of  such  a warrant.  The  divergence  between  issuing 
a warrant  for  this  purpose  and  issuing  one  to  compensate  for  a robbery 
is,  in  our  opinion,  apparent. 

Very  truly  yours. 


CHARLES  M.  HOWELL,  Jr., 
Assistant  Attorney-General. 


APPROVED: 


Atto  rney-General. 
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I.  RELATING  TO  PAYMENT  OF  TAXES  BY  TAXPAYERS  IN  SPECIAL 
ROAD  DISTRICTS  IN  COUNTIES  UNDER  TOWNSHIP  ORGANIZATION. 

II.  RELATING  TO  SPECIAL  ROAD  AND  BRIDGE  TAXES,  LEVY  AND 
PAYMENT l 


July  2,  1934 


Hon*  Fo.reet  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir* 

we  acknowledge  your  letter  of  date  June  29tli,  1934, 
in  which  you  state  and  inquire  as  follows! 

*'..e  are  in  receipt  of  a request  from  a 
County  Clerk  for  an  opinion  from  your 
office  establishing  the  tax  to  be  paid  in 
a special  Road  District  which  comprises  a 
part  of  a Township,  this  County  having 
Township  organization*  The  taxpayers  within 
this  Special  Road  District,  of  course,  are 
subject  to  taxation  under  the  regular  pro- 
cedure for  state,  County  and  School  taxes* 

The  first  question  is,  do  the  taxpayers  in  the 
Special  mo  ad  District  pay  to  the  Township  the 
levy  made  by  the  township  Board  for  Township 
general  purposes?  * 

The  second  question  is,  do  tne  taxpayers  in 
this  Special  Road  District  pay  the  special  road 
and  bridge  tax  levied  by  the  xownshlp  Board 
in  addition  to  the  levy  which  might  be  made 
by  the  special  Road  District?** 

I 


Taxpayers  in  special 
Township organ!:;  at  'oi 


-vQud  Districts*  under 


£ o rganTzat L on, Pag  to  lovnchlp  trustee 

3£&  9.  .fi, <?.!<?.  treasurer  t^es  levied  bx  %3M2r 

ship  board  for  general  purposes* 


Section  12299  Revised  Statutes,  1929,  provides 
as  follows t 


"In  each  townsidLp  in  this  state,  organised 
under  the  provisions  of  this  chapter,  there 
shall  be  a board  of  directors,  composed  of 
the  township  trustee  and  members  of  the 
township  board,  whose  duty  it  shall  bet 
First,  to  audit  all  accounts  of  township 
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Hon*  Fox-root  Smith 


July  2,  1934 


officers  for  services  rendered,  as  such 
officers  except  the  township  assessor,  for 
services  as  such  assessor)  second,  to  audit 
all  other  accounts  or  ueuands  legally  pre- 
sented to  them  against  the  township)  third, 
to  levy  all  taxes  for  township,  road  and 
bridge  purposes,  and  all  otner  duties  pro- 
vided by  this  chapter  for  the  township  board 
of  directors  to  perform*" 

section  12288  Revised  statutes,  1929,  provides 
as  followst 

"The  township  trustee  and  £&  officio  trea- 
surer of  each  township  shall  receive  and  pay 
over  all  moneys  raised  therein  for  defray* 
ing  township  expenses!  Provided,  that  be- 
fore entering  on  the  dutiee  of  his  office 
he  ehall  execute  such  bond  ae  im  required 
in  section  12279)  and  in  case  of  default, 
it  ie  hereby  made  the  duty  of  the  township 
clerk  to  institute  suit  the*  eon,  in  the 
name  of  the  township,  ip  any  court  of  com- 
petent jurisdiction* M 

From  section  12299  (Supa)  it  will  be  observed 
power  is  vested  in  the  township  board  to  levy  taxes 
for  township,  road  and  bridge  purposes,  and  under  and 
by  the  provisions  of  section  12288  (Supa)  the  township 
trustee  and  ex  officio  treasurer  of  the  township 

flU  moneys  r^iseu  J^£  flaQaXlflg  Sir 


II. 
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Road  and  R^dtrn  tax*  provided 
Silk  ££  article  * Constitution. 


section  22  of  Article  X of  the  Constitution 
of  uissourl,  provides  as  follows * 


"In  addition  to  taxes  authorised  to  be 
levied  for  county  purposes  under  and  by 
virtue  of  section  11,  article  X of  the 
Constitution  of  this  Stats,  the  county 
court  in  the  several  counties  of  this 
State  not  under  township  organization, 
and  the  township  board  of  directors  in 
the  several  counties  under  township  or- 
ganization, may,  in  their  discretion. 


a 


Hon*  T'orreat  raaith  July  Of  1834 

levy  and  collect * in  the  oa  e *urj ner  as 
State  count,,  taxes  ore  collected*  a 
social  tax  not  exceeding  t-  enty-fivs 
cento  on  eat*  3100  valuation*  to  he  used 
for  road  and  bridge  purposes,  but  for  no 
other  purpose  whatcveri  and  tbs  power 
hereby  j;  ver.  eaid  count*  court®  and  town» 
•hip  boards  ie  .©Glared  to  be  a diaeretlon* 
ary  power*" 

In  state  Ex  Bel  Kersey  v*  Land  A Cooperage 
Cotapary,  317  So*  1*  e«  47*  the  court  saldi 

"Section  22  ef  Article  10  of  the  Constitution 
expreesiy  grant*  an  absolute  discretion  to 
the  oouaty  court  to  levy  a tax  or  not.  to  levy 
a tax  for  road  purpeoss*  aa  it*  Judgment  may 
suggest*  The  tax  of  twenty  ce.tte  on  the  one 
huiKured  dollars*  valuation  will  bo  sufficient 
for  road  purposes  in  many  of  the  counties \ 
even  a lee^  mm  may  be  sufficient*  .ouever* 
tore  nay  be  counties  Curl  tig  a certain  ti  e 
In  need  of  more  funds  for  road  purposes 
than,  can  be  realised  frota  a levy  of  twenty 
ce:.te  on  the  one  hundred  dollars*  valuation* 
out  orlsed  by  section  11)633*  iteviaed  tatutec 
1918*  any  araargenclsa  may  ariose  causing: 
the  need  of  more  raoncy*  for  cue  . puk'pooee* 
than  can  be  realised  under  the  levy  author* 
ised  by  said  section*  It  is  no  aiiswsr  tliat 
tiiS  Legislature  in  that  event  could  raise 
t e fyixiamo  of  twenty  cents  on  tie  one  hundred 
dollars*  valuation  for  road  pwvooee*  i'he 
rate  fixed  ter  county  purposes  in  counties 
having:  ten  million  dollars  and  net  exceeding 
thirty  million  dollars  is  fifty  cents  on  ths 
os  hundred  dollars*  valuation*  he  roe  only 
thirty  cCnts  on  the  one  hundred  dollars 
valuation  Is  left  for  other  general  county 
purposes*  It  is  not  likely  the  Legislature 
could*  In  fairness  to  other  demands  for 
county  pur. 'OSes*  fix  to  maximum  rate  for 
road  purpose*  h gner  t han  twenty  cents  on  ths 
one  hundred  dollars*  va  cation*  gain*  If  a 
higher  rats  was  fixed  it  would  apyiy  to  all 
counties  in  the  otete*  and  many  of  these 
counties  would  not  need  turn  awount  of  money 
realised  from  a higher  rats  of  taxation* 
therefore*  © conclude  that  to  ps«er  granted 
to  to  county  c urts  ef  this  stats  by  action 
28  of  article  10  of  the  Constitution  to  IjQQL 
fibfi  ^oilec^*  in  their  discretion*  a ft,  ^I,.Lr 
tax  not  to  exceed  twenty- five  ce.to  on  tue 
one  hundred  dollars*  valuation  for  road  and 
bridge  purposes*  ie  a power  to  be  ueed  in 
energeneles*  as  in  the  Judgment  of  the  court 


Hon*  Forrest 


July  2,  1934 


an  emergency  exists;  and  that  this  power  was 
lodged  by  the  organic  law  with  the  county  courts 
that  these  emergencies  might  be  speedily  taken 
care  of*  The  fact  that  t..e  fund  xeulixed  from 
a levy  under  Section  22  of  .article  10  of  the 
Constitution  is  for  county  purposes,  is  not 
controlling  or  even  persuasive*  certainly, 
it  cannot  be  classified  under  general  county 
purposes,  for  tnis  classification  is  fixed  by 
lav  (Sec*  12866,  H*S*  1919)}  and  the  Constitution 
classifies  it  as  a special  road  and  bridge  tax* " 

What  the  Supreme  Court  said  in  the  foregoing 
case  with  reference  to  the  power  granted  to  county  courts 
of  this  State,  by  section  _2  of  Article  X of  the  Con- 
stitution to  levy  ted  collect,  in  their  discretion,  a 
special  tax  not  to  exceed  twenty-five  cento  on  the  one 
hundred  dollars*  valuation  for  road  and  bridge  purposes 
applies  with  equal  force  to  township  boards  in  counties 
having  township  organization* 

It  will  be  observed  that  the  tax  levied  by 
the  Township  Board  of  directors,  under  and  by  provision 
of  ection  22  of  Article  X of  the  Constitution,  is  in 
audition  to  aiy  road  and  bridge  tax  that  may  be  levied 
by  the  cornuissioner  of  a special  noad  i istrlct  ae  pro- 
vided in  section  8182  U*S*  1929,  which  leads  as  follovsi 

"The  board  of  coiamlssioners  of  any  district 
so  incorporated  shall  have  power  to  levy, 
for  t,te  construction  and  maintenance  of 
bridges  and  culverts  in  the  district,  and 
working,  repairing  and  dragging  roads  in 
the  uietrict,  general  tames  on  property 
taxable  in  tne  district,  and  shall  also 
have  power  and  authority  and  be  its  duty 
to  levy  special  taxes  for  the  purpose  of 
paying  the  interest  on  bonds  when  it  falls 
due  and  to  create  a sinking  fund  sufficient 
to  pay  the  principal  of  Buch  oonda  at  matur- 
ity; and,  whenever  such  commissioners  shall, 
at  any  time  between  the  first  day  of  January 
and  the  first  day  of  March  of  any  year,  fils 
with  the  clerk  of  the  county  court  a written 
statement  that  they  have  levied  sucu  tax, 
and  stating  the  amount  of  the  levy  for  each 
hundred  dollars  assessed  valuation,  the 
county  clerk,  in  making  out  the  tax  books 
for  such  year  shall  charge  all  property  tax- 
able in  such  district  wlt-i  such  tax,  and  such 
tax  shall  be  collected  as  county  taxes  are 
collected*  henever  it  shall  be  made  to  appear 
A to  the  state  auditor  that  the  board  of  com- 
missioners has  failed  or  neglected  to  comply 


July  l&M 


*iV.  auction  ir*  ^;iaj  provision  for  too 

,/ayuant  of  internet  aA  «u>d  the  principal  of 

bonds  loaned  It  shall  be  tu®  duv  or  too 

et*.te  auditor*  >»  or  before  t e first  day  of 
..4^1  to  p^Tiur n,  uijb  *d«a~b±«0  W«  vuUtlOO  of 

tt.o  board  of  oocniesio -i#re  la  &o  for  a©  it 
la  its  duty  to  lev./  epoeial  taxes  for  t-^e 
pajv-ees  of  9+ji‘<d  t « i t crest  on  and  the 

^rlneipal  of  bonds  issued** 

in  view  of  the  said  statutory  autherlVe  and 
tae  great  given  to  Sown* hip  Boards  la  their  hioeretioa 
to  levy  o special  read  and  bridge  tax*  ot  to  exceed 
t»enV»flve  ce  to  on  each  100  valuation,  as  hold  that 
this  tar  is  in  addition  to  asr  road  anti  bridge  tax  * 
levied  by  t .•  ov>;xsioclorars  of  a a./*elel  road  dietrlot 
orgf  uised  under  end  by  virtue  of  Artlole  13*  *<•#•  lB2w« 

uospaatfully  aubcdttsdf 


v*  v*  Barnes 


A««ist&nt  tternqpmioneral 


Ar?hOV£-  t 


AttorneaMSensval 


EXPENSE  VOUCHERS*  ARE  MEMBERS  OP  THE  ADVISORY  BOARD  TO  THE  STATE 

BUIIDIKG  COMMISSION  REQUIRED  TO  FI  IE  SUCH  FOR 
REIMBURSEMENT  OF  EXPENSE  MONEY? 

STATE 

STATE  EMPLOYEES!  CAN  SUCH  HE  EMPLOYED  BY  TVVO  DIFFERENTgDBPARTMENTS 

SIMULTANEOUSLY? 


Jbly  12#  19v4* 


Bon*  Forrest  rralth,  Auditor 
State  of  Missouri, 

Jefferson  City,  Essoail* 


Dear  Sir* 


Your  letter  of  June  11,  1934, 
state  and  Inquire  ae  follows* 


In  tills  letter  you 
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Bon*  Forrest  Smith, 


July  12,  1954* 


take  to  set  out  an  exhaustive  list  of  compatible  os*  In- 
compatible offices,  which  would  meet  any  situation,  la  an 
obvious  impracticability* 

It  la,  therefore,  the  opinion  of  this  department 
that  Artiole  II,  Section  18  of  the  Constitution  refers  only 
to  full  time  employees,  who,  by  statute  or  oontract,  are  to 
give  their  full  and  exclusive  time  to  the  one  department  of 
the  State*  It  cannot  apply  to  part  time  employees  of  the 
State*  Certain  offices  named  In  Article  IV,  Section  12  and 
Artiole  H,  Section  18  of  the  Constitution  cannot  be  filled 
by  the  same  person,  because  of  the  Constitutional  provision* 
The  question  of  whether  or  not  two  part  time  offices  of  the 
State  would  be  Incompatible  Is  a question  of  fact,  which  will 
on  necessity  have  to  be  determined  by  a construction  of  the 
duties  and  powers  delegated  to  the  particular  office,  position 
or  department  Involved* 


Respeotfully  submitted. 


FRANKLIN  £•  RLAGAN 
Assistant  Attorney  General 


APPROVED: 


ITflY  IKHWBRk" 

Attorney  General 
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sIJKD  i-.JtolQRS : Effect  of  Finding  of  Eligibility  by  CoMLission  made 

In  ignorance  of  death  of  applicant. 

f-x 


<>ear  -Ip: 


a request  for  an  opinion  haa  been  received  from  you  under  date 

of  July  lk,  1^34,  sueh  request  belrv.  in  the  foileeing  terms: 

"be  would  like  very  jsuoh  to  have  the  opinion  of  the  attorney 
General  upon  t.e  liability  of  the  state  to  **y  blind  pension 
to  the  estate  of  a pensioner  where  it  appears  that  sueh  pensioner 
had  died  just  prior  tc  the  finding  of  the  c wills  a ion  that  he  vaa 
eligible  for  pension. 

The  usual  proeednre  is  for  the  blind  pension  applicant  to  apply 
either  to  the  rebate  Court  or  the  Blind  Cewiasloa.  He  is  thsn 
exsnlned  by  s competent  oeullst  at  tbs  direction  of  the  Cawl  salon, 
.hereafter  an  investigator  appointed  by  tie  twaisalon  investi- 
gates the  particular  ease,  ilth  the  eon sequent  reports  before 
it,  the  ColvrI  salon  then  os  tree  its  finding  as  to  the  eligibility 
af  the  applicant  for  snrollnent.  In  the  question  involved  hero 
the  pension  applicant  died  Just  prior  to  the  tins  the  amission 
rendered  its  finding,  dilih  eon  rendered  without  any  knowledge 
of  his  death.  The  lee  ( ee.  Uy)b,  K.  k.  o.  l^k^t  pro  Tides  that 
after  e pan  wiener  is  enrolled,  his  passion  shall  sows  aoe  froa 
the  date  of  hie  application.  After  the  none  of  sueh  pensioner 
hod  boos  certified  to  the  Auditor,  it  woe  discovered  that  he  «sa 
dees  seed,  should  the  Auditor  proceed  to  boko  payment  for  the  period 
from  the  dote  of  application  to  death,  or  esc  the  applicant  over 
validly  enrolled  so  ee  to  require  any  warrant  to  be  drawn  et  alii" 

1. 

Kldttx'  -re  h<*Cs.lV~  .UJl  E.h.,iu U 1 in. 

bile  there  la  bo  provision  in  tbs  statutes  exiresaly  stating  the 
purpose  of  the  provisions  relating  to  blind  pensions,  such  purposo  is  lmpllcl 
and  in di sates  the  desire  of  the  state  to  eld  and  seal  at  sush  persons  ns 
eotublsa  the  misfortune*  of  poverty  end  blindness.  Tbs  Constitution  of  'lssoux 
Article  IV,  action  47,  authorize*  a tax  te  raise  a fend  far  the  "uensionl u 
of  the  deserving  blind."  for  a parser  to  be  a member  of  the  alees  of  the  de- 
serving blind,  such  person  must  personally  need  the  assistance  of  the  state. 

Vh ere  is  no  intention  displayed  In  the  statutes  te  help  the  families  or  per- 
sonal representatives  of  the  deserving  blind.  Thus  it  would  seen  entirely 
leer  that  if  e blind  , -arson  died  without  having  applied  far  a pension  the 
ri<<fet  *0  to  apply  and  resales  the  pecs  ion  eeulrt  die  with  him,  and  Ms  executor 
or  administrator  could  set  bring  an  ori  lnnl  application  on  the  ground  that 
the  decedent  himself  would  be  entitled  to  make  such  application,  -bather  or 


2.  Honorable  * 


:*oith 


jraly  27,  1934. 


not  • right  given  by  statute  survives  t)»  death  of  tho  person  to  whoa 
It  la  given  4^.  ends  on  the  intention  displayed  in  tha  statuta.  See 
Slbemll  v.  dt.  i^rais-san  Kranolsoo  Ry.  Ca. , ) 3.  V.  24,  912  (1926), 

32U  Mo,  916,  wherein  tha  oourt  aalt: 

"It  may  be  oonoeded  that  tha  question  aa  to  wlmthsr  a 
particular  cause  of  notion,  de  -undent  upon  a statuta  a ar- 
rives tha  4aath  of  tha  plaintiff,  or  of  tha  banafleiary  for 
whom#  benefit  tha  nation  is  brou  ht,  is  a question  of  right, 
and  not  of  procedure,  depending  upon  tha  suhstanaa  of  tha 
aauaa  of  nation,  end  its  solution  wst  ha  aour'Qt  in  tha  statute 
giving  the  right  of  nation."  (9  9.  V.  2d,  917) 

It  Mould  thus  seem  clear  that  if  tha  application  had  not  haan  made 
before  tha  daath  of  tha  blind  person  all  righto  to  receive  the  ipsnaian 
would  ha  extinguished. 


II. 

gT>XTT  07  KMP1IP  U?  COhKIUoICW. 

Had  tha  ccmnlsaloa  far  ths  Blind  at  tha  tins  it  aaa  sailed  upon  to 
make  a deals ion  as  to  tha  eligibility  of  this  appllsant  boon  advisod  of  his 
daath,  it  oould  net  hare  found  hla  a 11 gib la  for  a poaalon  for  tha  roosena 
outlined  above,  baeouaa  It  Mould  do  longer  be  possible  to  pay  a pension  to 
bin,  and  hla  personal  representatives  and  hairs  vosld  have  no  slate  to  it. 
i’ha  question  than  remaining  is  whether  or  not  tha  finding  of  tha  Cemalselon 
that  the  appllsant  was  eligible  for  a pension  0 mated  any  rights  la  hla 
personal  representatives  or  hairs,  shei.  such  finding  Mas  based  entirely  an 
a mistake  of  feat,  and  ahan  sueh  finding  nculd  not  and  aould  not  have  bean 
made  had  sueh  mistake  not  existed.  It  la  sobaltted  that  the  Soondsalon  on 
its  own  notion  aould  sat  aside  its  finding  as  erroneous,  and  that  tha  de- 
al alone  of  the  courts  involving  tha  setting  aside  of  judgments  baaed  aa 
mistakes  of  feat  would  serve  *•  a persuasive  anal e*y.  In  tha  same  of 
state  ««  ml  Patter  v.  miiey,  219  Me.  667,  Ufi  s.  «.  447  (1909)  the  question 
of  aattlag  aside  a Jadgeant  which  had  been  rendered  against  a parson  who 
is  dead,  tha  court  having  ns>  knowledge  of  hla  daath  at  tha  time  of  ren-erin, 
tha  judgment,  was  raised,  end  tha  oourt  said! 

"Tha  great  jrepeodaraxaa  of  authority  is  to  tha  offset  that, 
where  tha  court  has  enquired  Jurisdiction  of  the  subject-matter 
and  tha  persons  during  tha  Ilf  at  loo  of  a party,  n judgment  ren- 
dered against  hint  after  hie  death  la,  although  erroneous  and 
liable  to  be  aat  aside,  not  void  nor  o^ea  to  so He tarsi  attack. * 

(219  to.  fc£). 

In  the  oaae  of  £ugnn  v.  Soett,  37  **•  APP*  &&3  (1669)  tha  following 
fasts  sera  before  the  oourt 1 

"This  is  a proeeodik;  la  tha  nature  of  a writ  of  error  ooram 
aabls  begun  in  tha  eireult  court  of  Pattis  county.  By  referees# 
to  the  statm&ect  in  tha  acute,  it  will  be  seen  that  the  party 
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defendant,  principal  In  Interest  in  the  mum,  died  af tar 
service  had  upon  hi*,  but  bafora  the  judgment  ana  rendered. 

la  bad  ala  no  appearance  to  the  uuit,  and  the  fact  of  hie 
death  «ae  not  knotfi  to  the  oourt  at  thu  tine  of  render in 
the  Jud  juant,  and  nothin#  from  ahioh  it  could  be  ascertained 
appeared  of  record  until  this  proceeding  originated. * (669 ) 

The  lover  oourt  eat  eel  da  its  own  Judgment  on  the  ground  it  was  arroneoua 
and  bassd  on  ulatako  of  fast,  and  the  appellate  oourt  sustained  sue.  ruling. 

there  would  apparently  be  so  reason  why  the  Ccea&l  as  ion  far  tlm 
blind  could  not  follow  the  precedent  of  the  courts  in  setting  aside  a finding 
baaed  on  1 stake  of  feet,  dinoe  the  Ceamdaslon  is  only  authorized  to  find 
a "parcon7’  eligible  for  a pension,  and  slnoa  there  was  no  para on  la  axle- 
tenaa  who  could  be  the  eubjeet  of  thla  particular  finding  at  tba  tine  it 
was  made,  it  would  likewise  seen  to  be  the  duty  of  tue  Commission  to  set 
eslde  its  finding,  and  char  this  la  done  seen  although  by  Revised  statutes 
of  klsaauri  1949,  -action  oO^o,  the  finding  of  tie  Comaleslon  causes  the 
pension  payments  to  begin  as  of  the  date  of  the  application,  when  the  finding 
la  act  aalda  it  could  no  loagar  have  any  af fast .retroactive  or  othmrelae, 
and  Haro  would  bo  no  justification  to  you  after  such  avast  for  natcla,  any 
payments. 


It  is  our  opinion  that  whore  a finding  la  sad#  by  tba  Cosmtieslon 
for  the  Blind  that  a parson  is  eligible  for  pension  in  i ncrease  of  the  fact 
that  suoh  parson  has  died  botaaan  the  data  of  the  application  and  the  data 
of  tbo  finding  that  tie  Ceanlselon  has  the  power  and  la  under  a duty  to 
aot  aalda  and  vacate  suoh  finding,  that  the  Auditor  should,  upon  rooelving 
not i os  of  ths  sotting  soldo  of  suoh  finding,  strike  the  nan*  of  such  psti* 
tlouer  from  the  rolls,  and  that  ns  payment  to  ths  personal  representatives 
or  heir  a of  such  applicant  could  be  authorised  or  Justified. 

fours  vary  truly, 

EDWARD  H.  MILLER 


aI-KhOVH):  ABhl- TA3JT  ATTURJ^I  ih*URA_ 


AYTwRinDr  OsMRAL. 


* :'4>- 


OCCUPATION  TAXt  Individual  truck  haulens  subject  to  payment  of 

the  tax  when  transporting  persona  or  freight 
for  the  public  but  not  when  transporting  freight 
or  persona  under  a contract  with  employer* 


July  30th,  1934 


Hon.  Forrest  dmith. 

Auditor, 

Jefferson  City,  Mo* 

Dear  Siri 

This  apartment  acknowledges  receipt  of  your  letter  of  July 
10th  relating  to  the  question  as  contained  in  your  letter  as 
follows: 


"fee  would  be  pleased  to  have  the  opinion 
of  the  Attorney  General  uoon  the  question 
of  the  applicability  of  the  Retail er* a 
Occupation  Tax  Act  to  individuals  trans- 
porting property  for  hire*  The  law,  under 
section  2— A (g),  requires  *truck  lines. 
and  all  character  of  tranaooriatl on  com- 
panies engaged  in  the  transportation  of 
* * freight  for  hire*  to  make  return  and 
pey  tax,  but  we  are  In  doubt  ebout  whether 
or  not  individuals  such  as  contract  haul- 
ers or  persons  owning  a truck  and  working 
for  a contractor  are  subject  to  the  tax*” 

Section  2A  of  the  Occupation  or  Privilege  Tax  Act  is  ea  follows 

"ror  the  privilege  of  a person  engaging 
In  the  business  of  rendering  the  ser- 
vices, furnishing  or  selling  the  sub- 
stances and  things  hereinafter  in  this 
section  designated  or  defined,  a tax  la 
hereby  Imposed  uoon  such  person  at  the 
rate  of  one- half  of  one  per  cent  of  the 
groes  receipts  ox*  any  such  person  from  t: 
the  sale  and/or  the  furnishing  of  the 
services,  substances  end  t hinga  herein- 
after in  this  section  designated  or  de- 
fined, sold  and/or  furnished  in  this 
state  on  and  after  the  effective  date 
of  this  act  to  and  including  December 
31,  1931* 

The  tax  imposed  by  this  section  as  to 
the  sale  of  services,  substances  and 
things  shall  apply  to  the  businesses  of: 


Mon*  .-orreat  Smith 


2 


July  30  th,  1934 


(a)  Males  of  admission  tloke+s,  cash 
admissions,  charges  and  feet  to  places 
of  amusement,  games  and  athletic  events* 

(b)  Sal 03  of  electricity  or  electrical 
current,  water,  sewer  service,  gas 
(natural  or  artificial),  to  domestic 
coaaaerclal  or  Industrial  consumer.:* 

(c)  Sales  of  a err  ice  to  telephone  sub- 
scribers end  other**  for  the  transmission 
of  messages  and  conversations,  both  local 
or  long  distance,  and  unon  the  sale,  rental 
or  leasing  of  all  eqxtinment  or  services 
pertaining  or  Incidental  thereto* 

(d)  Sales  of  servloe  for  transmission 
of  messages  by  telegraph  companies* 

(e)  Sews  os  per  advertising  and  nswspapor 
service* 

(f)  Commercial  laundry,  cleaning  and 
dyeing  service* 

(g)  Sales  of  tickets,  fares  and  services 
by  railroad  companies,  express  companies, 
bus  lines,  truck  lines,  and  all  character 
of  transportation  companies  engaged  in  the 
traneoortatlon  of  persons  or  freight  for 
hire* 

(hi  bill  board  and  all  other  kinds  of  out- 
door advertising** 

The  section  of  2i  to  whieh  you  refer  Is  subsection  (g)  which  la 
as  follows : 


"(g^  Sales  of  tickets,  fares  and  services 
by  railroad  companies,  express  companies, 
bus  llnea,  truck  lines,  and  all  character 
of  transportation  companies  engaged  In  the 
transportation  of  persons  or  freight  for 
hire*" 

Subsection  (g)  quoted  supra,  appear*  to  refer  to  various  trans- 
portation coarcanles  and  not  to  individuals*  However,  the  last 
phrase  states  "and  all  character  of  transportation  companies  en- 
gaged In  the  transportation  of  o«rsona  or  freight  for  hire",  and 
also  the  phrase  "for  the  privilege  of  a parson  engaging  In  the 
business  of  rendering  the  services* * 


Hon*  J'orrart  Smith 


3- 


July  30th,  1034 


The  Act  tinder  Section  1 ie  Section  (a)  which  defines  "person" 
as  follows! 


" (hj  'Person'  Includes  any  Individual, 
firm,  co-oartnership,  Joint  adventure, 
association,  oorooration,  estate,  trust, 
business  trust,  receiver,  syndicate,  or 
any  other  group  or  combination  acting  as 
a unit,  and  the  plural  as  well  as  the 
s Ingular  number*  n 

Va  are  of  the  opinion  that  If  an  individual  hauls  and  operates 
s truck  and  transports  freight  or  persons  for  hire  and  solicits 
the  general  public's  business  of  this  nature,  he  would  come  within 
the  terms  as  contemplated  by  the  Act  and  a return  should  be  mads 
of  the  gross  receipts  derived  therefrom* 

As  to  the  portion  of  your  letter,  "or  persons  owning  e truck  and 
working  for  a contractor",  wo  are  of  tho  opinion  that  such  person 
or  persona  do  not  come  within  the  terms  of  the  Act  for  the  reason 
that  the  owner  and  his  truck  arc  employed  by  the  contract  hauler 
by  special  contract  anu  do  not  hold  thenaolves  out  to  the  public 
and  solicit  business  generally  and  as  a consequence  arc  employees 
end  therefore  no  return  should  be  made  to  you  on  the  gross  receipts* 


Respectfully  submitted. 


OLuIVnR  ».  JIOLLa 

Assistant  Attorney-Gen  ral 


APPROVED* 


TO  'jKTCTWhicg 

Attorney-General 


0WH:mh 


Recorder  of  Deeds 


i roper  fee  for  recorder 
to  oho r go  for  narrlege 
11 06AM  &0  M.00  hot 
where  reorder  conscien- 
tiously retains  doubt  os  to 
Oft  ho  may  toko  affidavit 
os  to  ago  st  o ohsrgs  of 
| .£5  additional. 


Honorable  TOrrest  Smith, 
Stats  Auditor, 

Jefferson  City,  Missouri. 


Dear  Sir: 

Vo  hare  your  letter  of  May  17,  1934  In  which  is  contained  a 
request  for  an  opinion  as  follows: 

"Will  you  please  advise  us  what.  In  your  opinion. 

Is  Ihe  proper  foe  10 r a recorder  of  deeds  to  charge 
for  the  Issuance  of  a marriage  license.  In  making 
county  audita  we  find  that  seme  reoorders  charge  $1.00 
under  Section  2979,  while  others  charge  $1.30  or  $2.00, 
justifying  the  additional  charge  over  $1.00  by  Section 
11804  which  provides  *for  every  certificate  and  seal  - 50^." 
Ihe  recorder  in  these  latter  oases,  requires  an  affidavit 
from  the  applicant  as  to  his  age  where  the  matter  la  in 
doubt. 

"In  this  connection  we  particularly  call  your  at- 
tention to  Section  2980  wherein  It  is  provided  that 
should  a recorder  neglect  or  refuse  to  issue  a license 
on  payee nt  or  tender  of  the  fee  of  $1.00,  he  shall  be 
deemed  guilty  of  a misdemeanor." 

Section  2978  Revised  Statutes  of  Missouri  1929  provides  that 
reoord>  rs  shall  1 ssue  marriage  licenses  to  persons  legally  entitled 
thereto. 

Seotion  2979  Revised  Statutes  of  Missouri  1929  provides  as 
follows: 

"Sec.  2979.  Licenses  to  be  reoorded.  The  reoorder 
shall  record  all  marriage  licenses  issued  In  a well- 
bound  book  kept  for  that  purpose,  wl  th  the  return 
thereon,  for  which  he  shall  receive  a fee  of  one 
dollar,  to  be  paid  for  by  the  person  obtaining  the  same." 

Section  2980  Revised  Statutes  of  Missouri  1929  provides  that 
if  any  recorder  willfully  refuse  or  neglect  to  record  or  issue  to 
a person  legally  entitled  thereto  a license,  on  payment  of  the 
fdi  provided,  he  shall  be  deemed  guilty  of  a misdemeanor  and  fined 
not  less  than  five  dollars  nor  more  than  one  hundred  doll  are. 

Section  2983  Revised  Statutes  of  Missouri  1929  provides  among 
other  things  that  no  recorder  shall  issue  a license  to  any  female 
under  the  age  of  eighteen  or  any  male  under  the  age  of  twenty-one 


Mr.  romiai  Aitb  • /a 

August  4,  1934 


poors  without  i vrlttsu  eoasout  fm  pur  out  or  imHUb* 

Station  tM4  revised  statutes  of  ui*airl,  list,  piovllta  a— j 
athor  things  teat  aw  rooordor  loosing  a 11 souse  oontrur/  to  asl4 
provisions  shall  ha  rtswwl  eulltp  of  a alsiaassaar  «al  flood  aat 
nw>41i|  f tvs  hundred  dollars:  that  la  a 4d  It  tea  ho  shall  ho  oihisst 
to  a slvll  sstloa  h j tea  paraat  or  guardian  with  roesvorp  Halted 
to  flvs  hoadrsd  dollars. 

The  stows  sections  in  all  «s  ate  las  4 la  Chapter  It  Revised 
Sts  tutus  of  Missouri,  leaf,  sold  shaptsr  beds*  satltlsd  -Marriage 
sad  dorr  lags  contrasts.* 

oa  tho  faoo  of  tho  aattor  vs  havo  a rathsr  aaoaulous  si  test  loa 
la  teat  tho  rssord  r Is  rsqairsd  t>  do  oar  tala  things,  la  psaallaod 
If  ho  doss  not  do  tk:«,  Is  psaallaod  if  through  saas  terouastsasa 
not  aussssarlly  sit  hi  a his  soatrol  ho  aahso  a mistake,  and  pot  as 
provision  appsars  la  tea  shaptsr  ter  say  stops  tho  rssordsr  asp  taka 
to  safsguurd  hlasslf  la  tea  psrforaaaos  of  his  datlaa.  la  othar 
wards,  torn  a paraaa  states  hlasslf  ar  hsrahif  t#  ha  of  lsgal  ago. 
unless  the  rssordsr  kmowo  tho  perttee  personal  lp,  ho  has  so  wop  of 
know  teg  whs.  har  or  not  thop  spook  tea  truth.  iteors  o •asalsstlous 
doaht  anlota  la  ths  alsd  of  tea  rssord ar  ha  ssald  af  ourva  rafasa  to 
lasus  and  raaord  ths  llesese,  sad  sash  soald  pxobahlp  aot  hs  dsaaad 
-wilful-  so  no  to  sub  joe  t hla  to  tho  paaaltp  of  bastion  CMO.  Aa 
affidavit  aa  to  ags  scald  ths a ha  required  asrolp  aa  a aattar  of 
proof  la  ordor  to  obviate  farther  dlff iaaltp.  ter  suoh  oathorltp 
oa  tea  part  of  tho  rooordor  wo  gs  to  tho  gsaeral  et atetea. 

See  tloa  11542  ( >e  vised  Stats  tea  of  Mlnsourl,  19X9,  provides 
aa  fallowa: 


-Sea.  llftdt.  Keoorder  aapadalalater  oaths,  shea.-  Hereafter 
whenever.  under  anp  lew  of  this  state  rslhdlsg  to  tho 
duties  of  ths  rssordsr  of  doodo  In  tap  souatp  of  this 


i,  it  haoooeanooeooorp  for  anp  paraaa  to  ha  sworn  te 
mf  stetson  at,  effldswlt  or  othar  papers  of  » np  kind,  the 
re  sorter  of  doodo  shall  ba  authorised  to  odalnlater  on 
oath  to  anp  parson  la  aattara  rsla ting  to  tho  Out las  of 
hlo  off las,  with  Ilka  sffost  so  olarka  of  sourts  of  reoordt 
i-ovldwd,  ns  uso  his  soul  of  off  loo  to  ths  jurat,  as  slarka 
of  'courts  af  ruoorfi  do.  Hs  dull  rsoslwo  ths  aaus  sou- 
poaoatlon  allowed  bp  loo  for  Ilka  eerrloe  so  clerks  of 


hi  era  on  tho  opinion  teat  tho  affidavit  so  to  ago  la  ths  At* 
ua  ■ Ion  store  referred  to  Is  oeseaaarp  under  tho  Java  relating  to  ths 
duties  af  re  sorters  sad  Is  hsaoa  within  ths  shows  aa  atlas.  Vo  is 
aot  mu  to  sap  teat  la  ovary  suss  of  ths  Is  son  so  of  a nerrlago 
11  sc  use  the  rssordsr  asp  require  aa  affidavit  ar  affidavits.  Pa 
aeralp  rofar  to  oaaoo  where  ths  us tter  of  o gs  Is  Is  doaht  and 
tho  nooossltp  for  tho  rooordor  to  protest  hlasslf  arioso. 


Mr.  5orr*-st  3*1  th  - fa 
Ame.  4,  1934 


The  qimUm  theo  arises  as  is  has  aueh  the  recorder  Is 
entitled  to  dterge  for  sash  affidavit.  Seetloa  UMI  a bom  4wl«4 
flxss  the  mrpmmUm  as  that  nllovad  to  olerka  of  ssarts  of  rssor4 
for  a ilka  aarrloe. 

Section  11781,  lari ao4  statute  a of  hlasoarl,  1919.  raiatloc  to 
faea  of  clerks  of  county  aourta  provides  ia  part  ao  fallows: 

"For  oath  *a4  certificate  to  ao  «fri4a?lt.*».  # «M." 

Saatloo  11789 , a vised  6 totatas  of  Klsssarl,  1909.  raiatloc  to 
faaa  of  olerka  of  alroalt  aoarto  sad courts  of  aooaoo  iiuaaa,  provisos 
la  part  ao  folloao: 

•Itr  oaths  sad  oartlfioato  to  affidavit  • •••#  •!&•* 

Ihs  foo  than,  to  ho  aha  roe  4 b y tha  rooordor  for  each  aff  j davit 
la  t maty- fire  so  at  a.  Tha  loo  lo  ao  asp  11a  It  oa  this  that  «a  faol 

It  take  a proeedcaoc  osar  Cm  alio  mace  of  fifty  oaota  for  aartiflaataa 
aad  aaala  ream-ally  la  Seetloa  11004  roforrad  to  la  roar  latter, 
specific  tortile  ao  la  tha  aoatlooa  shoes  quoted  alii  aleays  taka 
erase donoa  ever  gsoarol  cord  lag  aa  to  a particular  altoatloa. 

Ia  thla  connection,  h o sever,  It  la  sail  to  not  a Saatloo  7900, 
Revised  Sts  tot  aa  of  Mtasurl.  1999,  aMah  provides  that  la  ail  Ctlaa 
having  • popolatloo  of  over  100,000,  aorta  la  of  floors,  lae  lad  lag  tha 
reoordsr  of  deedd,  ora  eathorlsad  aad  roe air a4  to  adolmletor  oaths 
la  eoaaeetlaa  with  tha  hue  loo  sa  of  their  off  loss  free  of  diaige, 

la  vlao  of  tha  shore,  therefore,  aa  are  of  tha  oplaloa  that  tha 
proper  faa  far  a reeorder  to  dar^a  for  tha  laouaneo  of  a aarridca 
llaaaaa  la  $1,00.  If  a recorder  eoneelent lonely  seeds  sa  afflfarit 
free  cash  party  tha  tap  charge  would  ha  *1.50;  hat  la  ao  ease  could 
tha  a hires  ho  98,00. 


Tory  truly  years. 


OCB-JriUa 


dua.  ll,  jr. 

Assistant  Attorney  General 


Approved: 


raT 


PUBLIC  SERVICE  COMMISSION  - Appropriate 


August  9th#  1954 • 


•at#  conatruction  thereof# 
/ 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City#  Missouri 


Dear  sirs 


We  have  your  request  of  July  28th#  1954  for 
an  opinion  upon  the  following  faetes 

"I  would  like  an  opinion  from 
your  office  as  to  whether  the 
salary  of  tho  Secretary#  General 
Counsel#  Assistant  Counsel#  rate 
experts#  stenographers  and  clerks 
of  the  Publlo  Service  Commission 
can  be  paid  out  of  the  appropriation 
given  to  the  Public  .'ervloe  Commission 
to  operate  the  motor  bus  and  truck 
traffio#" 


In  the  construction  of  the  Appropriation  Act 
Involved#  Sections  25  and  24#  p*p«  150-160#  Laws  Mo*  1955# 
we  set  out^t3^c£ollowln^^^s^fcutiond  statutory  pro- 

*Be  moneys  shell  aver  be  paid  out 
of  the  treasury  of  this  State#  or 
say  of  the  funds  under  Its  manage- 
ment# except  in  pursuance  of  an 
appropriation  by  leaf  » a and  every 

such  law#  * * shall  distinctly  speci- 
fy the  sms  appropriated#  and  the  ob- 
ject to  which  it  is  to  be  applied!  « <*  ** 


#8  • Honorable  Forrest  Smith 


section  11404  R.  S.  Mo*  1929,  relating  to  the 
general  duties  of  the  State  Auditor,  provides  that  In  all 
warrants  drawn  by  hist  on  the  treasury,  he  shall, 

" *•»  express  In  the  body  of  every 
warrant  which  he  may  draw  upon  the 
treasury  the  particular  fund,  ap- 
propriated by  low,  out  of  which  the 
sene  is  to  be  paid|  **  " 


Section  23  of  tbs  Appropriation  Act,  Laws  Mo.  1933, 
p.  130,  mole  os  appropriations  as  follows! 

"Salary  of  general  counsel.... *$8,100 
alary  of  the  oeeretary.......  6,400  " 


Thus,  by  a specific  appropriation  under  the  mandatory 
requirements  of  the  State  Cana tl tut ion,  the  Legislature  has 
provided  that  the  salaries  of  the  general  counsel  and  the 
secretary  shall  be  paid  from  Section  23  of  the  Appropriation 
Aet,  supra. 


Similar  appropriation  is  asde  in  Section  24  for 
the  assistant  counsel,  rate  experts,  stenographers  and  clerks 
of  the  Public  Service  Commission,  all  of  which  arc  payable 
out  of  the  motor  bus  and  truck  traffic  fund  - laws  Mo.  1933, 
p.p.  139*160. 

The  general  rule  is  that  appropriations  for  specific 
purposes  may  only  be  spent  for  those  purposes,  and  is  found  well 
stated  in  4 C.J.  p.  1460) 

"An  appropriation  of  funds  is  an 
authority  from  the  legislature,  given 
at  the  proper  time  end  in  legal  form 
to  the  proper  officers,  to  apply  suns 
of  money,  out  of  that  which  may  be  in 
the  treasury  in  a given  year,  to  specified 
objects  or  demands  against  the  state}  e « " 


#3  - Honorable  Forrest  mlth 


In  Stnte  'Jo erd  of  Health  v.  i rohmillor*  State 
Auditor*  23  P*a«  (2d)  041*  l.c*  942*  the  Supreme  Court  of 
Arisons  esidi 

"When  the  Legislature  has  specifically 
stated  the  amount  that  may  be  spent 
for  ary  purpose*  • the  deportment* 

Institution*  or  of floe  must  operate 
within  that  sum  and  my  not  take  from 
on  appropriation  for  another  purpose 
to  supplement  it*  ” 


It  la*  therefore*  the  opinion  of  thle  offloe  that 
the  salaries  of  the  general  counsel  and  secretary  of  the 
Fublie  • ervice  Commission  are  to  be  paid  out  of  the  funds 
appropriated  under  Motion  23  of  the  Appropriation  Aet* 
supra*  and  that  the  salaries  of  the  assistant  oounsel*  rate 
expm* ts*  stenographers  ana  darks  of  tha  Ublio  r orvioa  Con- 
mission  may  be  paid  out  of  the  appropriation  sot  out  in 
Soot  ion  24  of  the  Appropriation  Aet*  and  that  the  salaries 
of  the  general  counsel  and  the  secretary  of  the  Connl  salon 
cannot  be  paid  from  Section  24  of  the  Appropriation  Aot 
relating  to  motor  bus  end  truck  traffic* 


Respect  fully  submitted* 


FRANKLIN  E*  REAGAN 

Assistant  Attorney  General 


APPROVED! 


m McKJHwmr 1 

Attorney  General 


FERlFR 


t I 

* f 

STATE  BOA*"}  OF  HEALTH  - Compensation  and  license  fees  for 

cert if lea to a. 


August  10th,  1094 


lonorwble  Forrest  Smith 
state  Auditor 
Jeff  or  son  City,  Missouri 


Lear  31ri 


Your  request  of  July  25,  1994  for  an  opinion 
Is  as  follows t 

"I  would  like  an  opinion  from  your 
of  floe  as  to  whither  the  State  Board 
of  Health  has  the  right  to  charge  a 
per  diem  for  grading  papers,  or  so 
:iuch  per  oertlfloate  for  sl&ilng 
medical  licenses,  midwife  and  chiropody 
oartlf loates. 

If  so,  how  much  per  oertlf lcato  are 
they  entitled  to  charge ?" 


We  shall  subdivide  the  opinion,  for  oonvonlenoo. 
Into  the  following  divisional 

I*  Compensation  of  State  Board  of  I health* 

II,  License  fees  which  may  be  charged 

for  medical  licenses  and  certificates 
of  midwifery  and  chiropody. 


I, 


Compensation  ££  Btate  Board  of  iloalth 


#8  - honorable  Forrest  Smith 


Section  9000,  Laws  Mo.  1931,  p.  209,  relating 
to  the  compensation  to  be  paid  members  of  the  board  of 
Health,  is  as  follows  t 

" e » members  of  the  board  shall 
rooeive  no  compensation  for  their 
services,  but  their  traveling  end 
other  expenses  while  employed  on 
tbs  business  of  the  board  shall  be 
paid.  <*  * * 


It  le  now  well  settled  in  this  state  that  a puhlio 
officer  is  presined  to  render  his  servloea  gratuitously  un- 
less seme  specific  statutory  authorisation  is  made  for  the 
payment  for  such  servloea.  King  v.  River  land  Levy  District, 
879  S.  V.  19S,  l.o.  196  (1986).  *'/e  have  been  unable  to  find 

any  statutory  authority  authorising  the  State  board  of  Haalth 
to  charge  a per  dlam  for  grading  papers. 

It  la,  therefore,  the  opinion  of  tills  office  that 
the  State  Hoard  of  Health  is  without  authority  to  charge  a 
per  diem  for  such  servloos. 


II. 

blpense  fees  which  may  be  <&P£figd  £3L 
medlonl  1 loons'  s mid  certificates  of  midwifery  and 


Section  9119,  relating  to  the  examination  of  per- 
sons applying  for  a license  to  practice  raedlolne  in  this 
ste  te,  is  in  part  as  follows i 

" <*  •>  said  board  shall  charge  oaoh 
person  applying  to  nnd  api>earing 
boforc  it  for  examination  for  a license 
to  practice  medicine  and  surgery  s fee 
of  fifteen  dollars,  * <*  * 
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Par  those  asking  for  s license  to  practice  aid- 
vlferji  Section  9123,  R#  S*  Mo*  1089  provides i 

■ • Every  person  desiring  to  practice 
midwifery  as  a profession  shell  moke 
application  to  the  state  board  of 
health  for  examination  and  pay  a fee 
of  five  dollars*  • • ■ 


Those  desiring  to  engage  in  the  practice  of 
Chiropody*  under  the  provisions  of  Section  9077*  R*  S#  Ho* 
1989* 


• * * shall*  upon  payment  of  fee  of 
fifteen  dollars*  be  examined*  and  if 
found  qualified*  shall  be  registered* 
and  shall  receive  in  testimony  thereof 
a certificate  signed  by  the  chairman 
and  eeorotary  of  the  coard*” 


We  have  been  unable  to  find  any  statutory  authority 
authorising  the  Board  of  Health  to  make  a charge  for  issuing 
a oertif ioete  to  successful  applicants  who  have  applied  for 
and  taken  the  examinations  given  in  medicine  and  surgery* 
midwifery  and  chiropody* 

In  the  absence  of  mi  ah  statutory  authorisation* 
it  is  the  opinion  of  this  office  that  the  State  Board  of 
Health  la  without  authority  to  make  a charge  for  such  servloe* 


Respectfully  submitted* 


FRANKLIN  ]:*  REAGAN 

Assistant  Attorney  General 


APrROVLDi 


flflf  MbKHMICK 

Attorney  General 


PER tFT 


LIQUOR  CONTROL  ACT:  Intoxicating  liquor  -purchased  for  purpose  of 
securing  evidence  to  prosecute  violators  ~ay  he  paid  for  out  of 
appropriation  under  sub-section  D,  Sec.  URL  Laws  of  Mo.  (Ex.Sess) 
1933-34, 

r 


/ 

. 

V ' 

August  23,  1934. 


Honorable  Forrest  Smith, 
State  Auditor, 

Jefferson  City,  Missouri. 


Dear  Ur.  Smith: 


This  department  is  in  receipt  of  your  letter  of 
July  7,  1934,  requesting  the  opinion  of  this  department  as  to  the 
following  state  of  facts: 

\ "On  Page  15,  Section  12  M ihctra  Sessions 
1933-34  Missouri  Laws,  is  an  appropriation 
of  $100,000  to  the  Department  of  Liquor 
Control  divided  as  follows: 

$50,000  for  personal  services 
5,000  for  additions 
45,000  for  operations 

On  the  expense  aooounts  filed  by  two  of  the 
deputies  employed  in  that  department,  there 
appears  the  item,  »For  purchasing  liquor  by 
the  drink  in  Jackson  County.* 

I would  like  an  opinion  from  your  office  as 
to  whether  this  money  expended  for  purchasing 
liquor  by  the  drink  can  be  paid  out  of  this 
appropriation  and  if  so,  whether  it  will  come 
from  Additions  or  Operations." 

Section  12  M,  Lews  of  Missouri  1933-34  (Extra 
Session),  page  15,  provides: 
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"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  general 
revenue  fund,  the  sum  of  One  Hundred  Thou- 
sand  Dollars  (§100,000.00),  to  the  Department 
of  Supervisor  of  Liquor  Control,  to  pay  for 
personal  serrioe,  additions  and  operating 
expenses  required  in  oonneotion  with  the 
administration  of  the  Liquor  Control  Law, 
passed  by  the  Fifty-seventh  General  Assembly, 
Extra  Session,  as  follows: 

A.  Personal  Service: 

For  salaries  and  wages  of 
accountants,  auditors,  book- 
keepers, inspectors,  steno- 
graphers, clerks  and  other 
necessary  employees §50,000.00 

B.  Additions: 

Original  purchase  of  transport- 
ing and  conveying  equipment, 
and  necessary  office  furniture 
and  equipment 5,000,00 

D.  Operation: 

General  expenses  consisting 

of  communication,  binding 

and  printing,  transportation 

of  things,  travel,  stationery, 

office  supplies  and  other 

general  and  miscellaneous 

expenses •••••45,000.00 


Total 


§100,000.00 


If 


It  will  be  noticed  that  the  Legislature  in  enacting  this 
appropriation  act  uses  the  words  "to  pay  for  personal  servlee, 
additions,  and  operating  expen so s required  in  connection  with  the 
administration  of  the  fXquor  Control  taw,"  Under  sub- sect ion  D 
§45,000.00  is  appropriated  for,  among  other  things,  "general  and 
miscellaneous  expenses".  The  question  here  under  consideration 
is  whether  or  not  the  Department  of  Llcuor  Control  may  purchase 
liquor  under  this  act,  the  liquor  to  be  used  as  evidence  in  the 
prosecution  of  violators  of  the  Liquor  Control  Act  of  Missouri. 
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In  the  first  place,  we  wish  to  make  the  observation  that 
the  courts  of  this  State  have  commended  the  purchase  of  intoxi- 
cating liquor  by  state  officers  for  the  purpose  of  founding  a 
prosecution  thereon.  The  Court,  in  the  case  of  State  v.  Richie, 

100  S.W.  ? j l.c.  3,  said. 

"A  sale  of  liquor  to  a person  who 
purchases  with  the  sole  intention  of 
securing  a conviction  of  the  seller 
is  an  offense  the  same  as  if  the 
liquor  were  bought  to  be  drunk.  The 
faot  that  the  purchaser  gets  a reward 
for  seouring  the  conviction  does  not 
constitute  a defense,  or  make  his  ev- 
idence incompetent.  The  purchaser  in 
such  oases  is  not  an  accomplice  in  the 
crime.  That  the  purchaser  is  an  offi- 
cer is  immaterial  in  law  and  oommendable 
in  morals,  where  done  to  detect  and 
suppress  crime ." 

Section  18  of  the  Liquor  Control  Act  of  Missouri 
provides: 

"It  shall  be  unlawful  for  any  person, 
firm,  partnership  or  corporation  to 
manufacture,  sell  or  expose  for  sale 
in  this  state  intoxicating  liquor,  as 
herein  defined,  in  any  Quantity,  without 
taking  out  a license* " 

The  Supervisor  of  Liquor  Control,  by  reason  of  Section  13, 
is  given  authority  to  make  such  rules  and  regulations  as  are 
necessary  and  feasible  for  the  oarrylng  out  of  the  provisions  of 
this  act.  It  is  the  Intent  and  purpose  of  the  act  to  require 
every  one  selling  intoxicating  liquor  in  the  State  of  Missouri  to 
do  so  under  the  provisions  of  the  Liquor  Control  Act.  The  enforce- 
ment of  this  law  devolves  itself  upon  the  Supervisor  of  Liquor 
Control,  and  it  is  his  duty  to  do  everything  in  his  power  to  see 
that  this  law  is  enforced. 

It  stands  beyond  cavil  that  before  a person  may  be  prose- 
cuted for  selling  intoxicating  linuor  in  this  state  without  a 
license,  evidence  must  be  obtained,  and  the  usual  method  of 
obtaining  this  evidence  is  for  the  deputies  of  the  Supervisor  to 
buy  intoxicating  liquor  and  file  the  evidence  with  the  Prosecuting 
Attorney  of  the  county  wherein  the  illegal  sale  was  made. 

In  oonstruing  the  appropriation  act  here  under  consideration, 
it  should  be  remembered  that  the  intention  of  the  law  makers  is  to 
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he  deduced  from  a viow  of  the  whole  statute  and  of  Its  every 
material  part,  and  that  statutes  In  pari  materia  should  he  con- 
strued together;  the  object  of  the  rule  Is  to  ascertain  and  carry 
into  effect  the  Intention  of  the  Legislature,  and  It  proceeds  upon 
the  supposition  that  the  several  statutes  relating  to  one  subject 
were  governed  by  one  spirit  and  polloy  and  were  intended  to  be 
consistent  and  harmonious  In  their  several  parts  and  provisions. 

25  R.C.L.  1060. 

In  deciding,  therefore,  whether  or  not  this  expense  of 
buying  evidence  is  properly  Included  In  the  appropriation  act,  it 
la  neoossary  to  look  at  the  Liouor  Control  Act  to  determine  the 
Intention  of  the  Legislature.  This  rule  is  well  expressed  in  the 
case  of  3tate,  ex  rel.  Bradshaw  v.  Haokmann,  276  Mo.  600,  whoreln 
the  Court  said  (l.c.  608): 

"Therefore,  both  by  an  express  statute 
and  the  decisions  of  this  court,  in 
order  to  ascertain  where  and  upon  what 
business  travel  may  be  done  at  the  ex- 
pense of  the  State,  we  are  at  last 
relegated  to  the  law  creating  the  office 
of  Warehouse  Commissioner. 

3o  again  we  say,  it  is  not  to  the  appro- 
priation act  (save  at  times  as  a legis- 
lative construction,  persuasive  in 
determining  the  meaning  of  an  otherwise 
obscure  statute)  that  we  must  look,  but 
to  those  statutes  which  created  the  offio® 
of  Warehouse  Commissioner  and  which  define 
his  duties,  and  the  duties  of  the  Grain 
Inspection  Department  of  which  he  is  the 
head. " 

And  in  the  oase  of  State  v.  jiggers,  (3up.  Ct.  Nevada)  136 
F.  100,  that  Court  said: 

"Sections  of  the  general  appropriation 
act  are  in  pari  materia  with  the  general 
acts  controlling  the  purposes  for  which 
the  appropriation  is  made.  They  are 
therefore  to  be  considered  in  connection 
with  the  general  provisions  of  law  to 
which  they  relate,  and  unless  there  is 
suoh  a manifest  repugnance  as  to  leave 
no  room  for  reasonable  construction  other- 
wise, they  will  be  construed  so  as  to 
oarry  out  the  provisions  of  the  general 
law.  This  is  the  view  taken  by  this  court 
in  former  decisions  where  the  provisions 
of  the  general  appropriation  act  had  been 
called  in  question." 
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In  the  oase  of  State,  ox  rel.  Allebaugh  v.  Gallit  (Sup. 

Ct.  Idaho),  209  P.  723,  the  Court  held  that  the  general  provision 
in  the  appropriation  bill  for  the  State  Historical  Sooiety  for 
expenses  other  than  salaries  was  Intended  by  the  Legislature  to 
include  expenses  whioh  the  Trustees  might  incur  In  the  performance 
of  their  duties.  The  Court  said: 

"The  appropriation  being  only  for  expenses 
other  than  salaries,  without  including 
any  words  showing  an  Intent  to  extend 
the  purposes  for  whioh  it  was  made,  it 
must  be  held  that  it  is  limited  to  making 
provision  for  the  expenses  specified  in 
the  charter  of  the  Society." 

In  the  very  early  case  of  Com.  ex  rel  Greene,  appellant,  v. 
Gregg,  et  al,  decided  by  the  Supreme  Court  of  Pennsylvania  in  1894, 
Mr.  Justice  Mitchell  said,  in  oonstrulng  an  appropriation  bill: 

"It  cannot  be  assumed  that  the  Consti- 
tution meant  to  compel  the  Legislature 
even  to  supervise  all  the  details  of  the 
government.  That  is  properly  the  function 
of  the  executive  and  Judiolal  branohes. 

What  work  there  is  to  be  done  and  what 
olerioal  foroe  is  requisite  to  do  it  is 
a question  of  detail  as  to  which  muoh 
must  necessarily  be  left  to  the  head  of 
each  department." 

T$e  intention  of  the  Legislature,  as  revealed  by  the  Liquor 
Control  Act  of  Missouri,  is  clear  and  unambiguous,  and  technical 
definitions  of  words  used  in  the  appropriation  act  must  yield  to 
the  will  of  the  Legislature.  "Every  technical  rule  as  to  the 
construction  or  forod  of  particular  terms",  said  Mr.  Justice  Story, 
"must  yield  to  the  clear  expression  of  the  paramount  will  of  the 
Legislature."  Wilkinson  v.  Leland,  2 Pet.  627,  7 D.S.  (L.  Ed.)  542 


CONCLUSION 


In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  purchase  of  intoxicating  llouor  for  the  purpose 
of  tho  prosecution  of  violators  of  the  Liquor  Control  Act  of 
Missouri  is  an  expense  clearly  authorized  by  the  Liquor  Control  Aot 
of  Missouri,  and  as  such  may  be  properly  paid  under  sub-section  D 
of  the  appropriation  act  as  found  in  Section  12  M,  Laws  of  Missouri 
(Extra  Session)  1933-34. 
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We  do  not  mean  to  say,  however,  that  the  purchase  of 
liquor  by  the  drink,  to  be  consumed  on  the  premises  by  the  pur- 
chaser, is  a proper  expenditure  for  the  reason  that  this  expense 
can  only  be  authorized  where  the  intoxicating  liquor  is  bought 
to  be  used  as  evidence— that  is  to  say,  in  the  original  package, 
or  some  other  like  container,  and  thus  capable  of  being  filed  in 
the  office  of  the  Prosecuting  Attorney. 


Respeot fully  submitted. 


John  w.  Huffman,  jr.. 
Assistant  Attorney  General 


APB?  OVID: 


Attorney  General 


JWH:  AH 
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COUNTY  CLERK:  county ' Court  can  make  contract  with  County  Clerk  to  make 
second  tax  book  if  It  believes  the  extra  book  is  necessary  for  the 
collection  of  the  taxes. 


Honorable  Forrest  Smith, 
State  Auditor, 

Jefferson  City,  Mo. 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
of  some  time  ago,  same  being  as  follows: 

"Sections  9876  and  9877  as  revised 
by  the  1933  Session  of  the  Legisla- 
ture establishes  a new  method  for 
the  making  of  the  tax  books  by  the 
County  Clerk  whieh  eliminates  the 
second  book,  a complete  copy,  whioh 
has  been  made  in  previous  years. 

However,  our  attention  has  been 
oalled  to  the  fact  that  some  of  the 
county  courts  have  authorized  their 
county  clerks  to  continue  to  make 
this  second  book,  the  county  court 
agreeing  to  compensate  the  county 
olerk  for  this  service.  Does  the 
county  court  have  such  authority  and 
can  the  clerk  retain  the  fee  allowed 
him  by  the  county  oourt?" 

The  sections  to  which  you  refer  were  repealed  in  1933 
and  two  new  sections  designated  as  Sections  9876  and  9877  were 
enacted  in  lieu  thereof.  Section  9876,  Laws  of  Mo.  1933,  p.  421 
is  as  follows: 


"A a soon  as  the  Assessor's  book  shall 
be  corrected  and  adjusted,  the  Clerk 
of  the  County  Court,  except  in  3t. Louis 
City,  shall,  within  ninety  days  there- 
after, extend  the  taxes  therein  In  proper 
columns  prepared  for  such  extensions, 
whioh  book,  with  the  taxes  so  extended 
therein,  shall  be  authenticated  by  the 
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seal  of  the  Court  as  the  tax  book  for 
the  use  of  the  Collector;  and  when  the 
Assessor's  book  is  in  two  or  more  vol- 
umes, such  extension  shall  be  made  in 
all  such  volumes,  and  each  volume  shall 
be  authenticated  by  the  Clerk  with  the 
seal  of  the  Court.  And  upon  a failure 
to  make  out  such  extension  of  taxes  in 
the  Assessor's  book  or  books,  as  the 
case  may  be, and  deliver  same  to  the 
Collector  in  the  time  specified,  the 
County  Court  shall  deduet  twenty  per 
centum  from  the  amount  of  fees  which  may 
be  due  the  Clerk  for  making  such  exten- 
sion, and  such  Assessor's  book,  with 
the  taxes  so  extended  therein,  shall  be 
called  the  "Tax  Book". 

Seotion  9877,  Laws  of  Missouri  1933,  page  422  is  as 
follows: 


"When  the  books  or  lists  for  the  collec- 
tors are  completed,  the  county  clerk, 
except  in  St.  Louis  City,  shall  make  a 
complete  statement  of  the  assessment  and 
taxes  charged,  on  blanks  and  in  conform- 
ity to  instructions,  furnished  him  by 
the  State  Auditor.  The  clerk  shall 
record  said  statement  and  forward  it  to 
said  auditor.  The  clerks  of  the  county 
courts  shall  receive  ten  oents  per  hun- 
dred words  and  figures  for  all  words  and 
figures  extended  by  him  in  making  out 
the  tax  book,  one-half  thereof  to  be 
paid  by  the  state  and  other  half  by  the 
counties,  respectively:  Provided,  that 
compensation  of  clerks  for  making  out  and 
certifying  to  the  auditor  an  aggregate 
abstract  of  the  tax  book  shall  be  paid 
by  the  state." 


Section  9876,  H.S.  Mo.  1929,  which  was  repealed,  contained 
one  phrase  which  was  eliminated  in  the  new  seotion,  the  pertinent 
part  of  which  is  as  follows: 


"As  soon  as  the  Assessor's  books  shall 
be  corrected  and  adjusted,  the  Clerk  of 
the  County  Court,  except  in  3t.  Louis  City, 
shall,  within  90  days  thereafter,  make  a 
fair  copy  thereof  with  the  taxes  extended 
T&Sreoiw* ™ 
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We  assume  that  the  phrase  "make  a fair  copy  thereof"  is 
the  authority  for  the  expression  in  your  letter  "which  eliminates 
the  second  book";  therefore,  the  question  arises:  Has  the  county 
court  authority  to  continue  to  make  this  book  and  compensate  the 
county  clerk  for  making  the  same? 

We  are  confronted  at  the  outset  that  no  county  officer  oan 
collect  any  fees  when  the  statute  does  not  expressly  providd  for 
the  same*  This  is  such  a well  known  principle  of  law  that  we  will 
not  ouote  the  authority  for  same  here*  Tour  letter  does  not 
state  that  the  county  clerk  is  to  receive  these  fees  in  addition 
to  his  salary  or  that  the  fees  become  a part  of  his  legal  salary; 
however,  we  assume  that  they  are  to  be  in  addition  thereto* 

T.e  do  not  know  why  the  oounty  courts  desire  the  extra  book, 
but  we  assume  there  is  a valid  reason  and  that  the  book  will  facil- 
itate in  some  manner  the  collection  of  taxes* 

Under  the  title  of  "Powers  and  Functions",  15  Corpus  Juris, 
page  456,  we  find  the  following: 

"Except  as  otherwise  provided  by  law, 
a board  of  county  commissioners  or  oounty 
supervisors  ordinarily  exercise  the  cor- 
porate powers  of  the  county.  It  is  in  an 
enlarged  sense  the  representative  and 
guardian  of  the  county,  having  the  manage- 
ment and  control  of  its  property  and 
financial  Interests,  and  having  original 
and  exclusive  Jurisdiction  over  all  matters 
pertaining  to  county  affairs.  Within  the 
scope  of  its  powers,  it  is  supreme,  and 
its  acts  are  the  acts  of  the  oounty. 

While  acts  outside  their  statutory  powers 
are  without  validity,  yet,  within  the 
limits  of  the  Jurisdiction  conferred  on 
them  by  law,  county  boards  have  a wide, 
or  at  least  a reasonable,  discretion;  and 
courts  will  not  Interfere  with  such  boards 
in  the  lawful  exercise  of  such  Jurisdiction, 
on  the  sole  ground  that  their  actions  are 
characterized  by  lack  of  wisdom  or  sound 
discretion,  it  being  permissible  for  equity 
to  interfere  ohly  in  cases  of  fraud  or  a 
clear  abuse  of  discretion*  The  county  board 
cannot  exercise  its  constitutional  Jurisdic- 
tion within  the  territorial  limits  of  another 
county,  nor  can  it  Justify  its  failure  to 
perform  a statutory  duty,  on  the  ground  that 
obedience  to  the  law  is  not  necessary." 
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Likewise,  there  is  a statutory  limitation  section  in 

15  Corpus  Juris,  p.  457,  which  is  as  follows: 

"Provided  it  violates  no  constitutional 
provisions,  the  legislature  may,  after 
conferring  powers  on  a county  board, 
limit,  enlarge,  or  curtail  them,  as  it 
sees  fit;  and  it  may  even  take  away  the 
statutory  powers  of  the  b&ard,  although 
the  board  exists  by  virtue  of  a consti- 
tutional provision.  It  is  well  settled 
that  a county  board  possesses  and  can 
exercise  such  powers,  and  such  powers 
only,  as  are  expressly  conferred  on  it  by 
the  constitution  and  the  statutes  of  the 
state,  or  such  powers  as  arise  by  neces- 
sary implication  from  those  expressly 
granted  or  such  as  are  renuisite  to  the 
performance  of  the  duties  which  are  imposed 
on  it  by  law.  It  must  necessarily  possess 
an  authority  oommensurate  with  its  public 
trusts  and  duties.  Therefore  it  possesses 
inherent  authority  to  perform  acts  to 
preserve  or  to  benefit  the  corporate  prop- 
erty of  the  county  intrusted  to  it.  However, 
where  there  is  doubt  as  to  the  existence 
of  it 8 authority,  it  should  not  be  assumed. 

Act 8 done  outside  its  statutory  authority 
are  void  and  not  binding  on  the  county.  **♦*" 

In  the  case  of  State  ex  rel.  v.  County  Court  of  Clinton  Co. 

193  Mo.  App.,  l.c.  376,  the  Court  said: 

"Vie  are  of  the  opinion  that  since  the  county 
court  can  exercise  only  such  powers  as  are 
expressly  or  impliedly  granted  it  by  the 
Legislature,  and  since  the  Legislature  has 
seen  fit  to  delegate  to  suoh  court  the  nower 
to  license  pool  tables,  and  has  not  granted 
the  right  to  prohibit,  the  county  court  can- 
not, in  a case  where  it  is  admitted  there 
is  no  discretionary  reason  for  refusing, 
withhold  such  license  in  order  to  prohibit 
the  keeping  of  pool  tables  together.  Where 
a county  court  has,  in  the  rightful  exercise 
of  its  discretionary  power,  refused  to  grant 
a license,  its  action  therein  is  final 
since  there  is  no  method  of  appeal  or  review 
provided  by  the  statute.  But  it  oannot  refuse 
a license  where,  undor  all  the  circumstances, 
it  would  grant  it  were  it  not  attempting  to 
prohibit  that  which  the  legislatliTe  power 
has  not  seen  fit  to  have  prohibited." 
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The  foregoing  ease  is  not  directly  In  point  on  the  ques- 
tion involved;  however,  from  the  decision  we  glean  that  the  county 
court  can  exercise  only  such  powers  as  are  expressly  or  Impliedly 
granted  to  it  by  the  Legislature. 


CONCLUSION 


As  stated  in  the  beginning  of  this  opinion  the  question 
arises  as  to  whether  or  not  the  making  of  this  extra  book  is  nec- 
essary to  facilitate  and  aid  in  the  assessment  and  collection  of 
taxes.  This  is  largely  a question  of  fact.  If  the  county  court 
conscientiously  believes  that  the  extra  book  is  necessary  for  the 
expeditious  collection  of  the  taxes,  for  the  general  welfare  of 
the  county  and  its  financial  interest,  then  it  is  the  opinion  of 
this  department  that  the  county  court  has  the  right  to  make  the 
contract  and  pay  the  county  clerk  for  the  same  by  its  implied 
powers. 


Respectfully  submitted. 


OLLIYER  W.  NOLSN, 
Assistant  Attorney  General 


APPROVED: 


ROT  HcKITtRICK, 
Attorney  General 
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football  games  and  other  athletic  events  not  subject  to  tax  when 
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September  21,  1934. 


Honorable  Forrest  Smith, 
State  Auditor, 

Jefferson  City,  Missouri. 


Dear  Sir: 


Attention:  Mr.  G.H.  Bates. 
clilejf  clerk 


This  department  acknowledges  receipt  of  your  letter 
of  September  8,  which  is  as  follows: 

"Now  that  the  football  season  is 
approaching,  the  question  arises  as 
to  whether  or  not  admissions  charged 
for  University,  College  and  High 
School  football  games  are  subject  to 
the  Missouri  Retailers1  Occupation 
Tax. 

Since  it  has  been  ruled  that  college 
papers  are  subject  to  the  Mo.  R.O. 

Tax,  it  also  appears  to  me  that  we  will 
have  to  hold  admissions  to  football 
games  within  the  act.  However,  I would 
like  to  have  your  opinion  on  the  subject." 

Section  2A  of  House  Bill  No.  5 reads  as  follows: 

"For  the  privilege  of  a person  engaging 
in  the  business  of  rendering  the  ser- 
vices, furnishing  or  selling  the  sub- 
stances and  things  hereinafter  in  this 
section  designated  or  defined  ****♦♦ 

(a)  Sales  of  admission  tickets,  cash 
admissions,  charges  and  fees  to  places 
of  amusement,  games  and  athletic  events.****" 

Section  1,  subdivision  (c)  provides: 
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"♦Business*  includes  any  activity 
engaged  in  by  any  person,  or  caused 
to  be  engaged  in  by  him,  with  the 
object  of  gain,  benefit  or  advan- 
tage, either  direct  or  indirect." 

In  considering  the  question  presented  in  your  request 
for  an  opinion,  we  will  consider  its  two  principle  elements, 

(a)  are  football  games  and  other  athletic  events  conducted  by 
universities,  colleges  and  high  schools  of  such  a nature  that  it 
may  be  concluded  that  they  are  conducted  as  a business,  and  (b) 
are  they  conducted  for  the  benefit,  gain  or  profit  of  an  individual 
or  a corporation? 

It  must  be  conceded  that  athletic  events  in  recent  years 
have  become  prominent,  if  not  too  prominent,  in  all  oolleges  and 
universities;  however,  the  primary  object  of  a university  or  col- 
lege is  to  educate  and  improve  the  mind  and  athletic  events  are 
merely  incidental  thereto.  We  are  therefore  of  the  opinion  that 
no  college  or  university  is  engaged  in  the  business  of  conducting 
athletic  events,  and  accordingly  we  dispose  of  this  phase  of  your 
inquiry. 


It  may  be  said  that  oolleges  and  universities  conduct 
athletic  events  for  the  gain  and  benefit  of  such  institutions 
and  in  recent  years  the  reoeipts  from  admissions  to  athletle  events 
have  played  an  important  part  in  the  financial  structure  of  ool- 
leges and  universities;  however,  conceding  that  to  be  true,  no 
individual  gains  financially  thereby.  Universities  are  maintained 
by  the  State  - colleges  chiefly  by  religious  denominations,  being 
more  or  less  charitably  maintained.  We  are  therefore  of  the 
opinion  that  the  athletio  events  mentioned  in  your  letter  are 
not  conducted  for  gain  or  profit  within  the  meaning  of  the  Act. 

A case  bearing  on  this  subjeot,  but  which  we  must 
differentiate  in  order  to  make  clear  our  position,  is  that  of 
Radcliffe  v.  query,  150  S.E.  352.  In  this  case  it  is  clear  that 
a Chautauqua  is  conducted  for  gain  and  profit  as  a business,  while 
in  the  instant  case  colleges  and  universities  are  not  engaged  in 
the  business  and  no  individual  or  individuals  profit  thereby.  The 
Court  said: 


"On  hearing  the  demurrer  to  the  com- 
plaint in  the  above  entitled  action 
I am  of  the  opinion  that  the  statute 
(35  St.  at  Large,  p.  139)  levies  a 
tax  of  10  per  cent,  on  any  person, 
firm,  or  corporation  operating  a place 
of  amusement,  based  on  the  admission 
charges  paid  him,  when  the  admissions 
were  to  the  benefit  of  any  individual. 
The  statute  is  broad  enough  to  include 
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all  classes  of  public  exhibitions, 
such  as  are  usually  conducted  on  a 
stage  for  the  observation  and  amuse- 
ment of  the  public.  26  R.C.L.  699, 
to  'amuse'  is  to  occupy  the  attention 
with  something  pleasing;  an  'amusement* 
is  anything  that  amuses,  as  an  enter- 
tainment or  spectaole.  Entertainment 
being  largely  mental,  so  an  'attrac- 
tion* is  that  which  attracts  or  draws 
a pleasing  or  alluring  object— so  we 
may  say  the  play  was  the  attraction. 

A 'Chautauaua*  is  a series  of  meetings 
of  an  educational  character  in  imitation 
of  the  Chautauqua  assembly,  and  its 
literary  and  scientific  circle.  The 
contract  attached  to  the  complaint  as 
an  exhibit  shows  that  plaintiff  under- 
took to  furnish  to  local  committee  of 
citizens  in  different  toms  in  this  stete, 
a three-day  Chautauoua  with  two  attrac- 
tions each  afternoon  and  evening,  wltfc 
a change  of  attractions  each  day,  upon 
the  committee  furnishing  a site  for  a 
tent,  ushers,  and  ticket  collectors, 
and  paying  any  license  fee  or  tax,  if 
required  by  law  in  consideration  of  the 
committee  paying  plaintiff  *550— as 
compensation  for  the  'Chautauqua';  the 
committee  to  charge  $2  for  each  adult 
season  ticxet,  and  75  cents  for  single 
admissions  to  all  performances.  The 
Chautauoua  was  a place  of  amusement 
operated  by  the  plaintiff  for  profit, 
and  the  $550  was  paid  to  him  for  admis- 
sions to  the  place  of  amusement  and  is 
subject  to  the  tax  paid  by  him." 


For  the  reasons  above  stated,  we  are  of  the  opinion 
that  the  gross  receipts  derived  from  the  sale  of  admissions  to 
football  games  and  other  athletic  events  conducted  by  colleges, 
universities  and  high  schools  are  not  subject  to  the  tax  when 
such  games  are  conducted  for  and  on  behalf  of  the  college,  univer- 
sity or  high  school,  and  no  return  should  be  made  to  the  State 
Auditor.  However,  we  call  your  attention  to  the  fact  that  this 
opinion  does  not  apply  to  professional  football  games  and  athletic 
events  which  are  not  of  a charitable  nature  and  whloh  are  conducted 
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purely  for  gain  or  profit  to  an  individual,  group  or  associa- 

M We  not®  y°u  cal1  attention  to  our  former  opinion  regarding 
coliege  papers  being  subject  to  the  tax.  V?e  direct  your  atten- 
fact  that  in  most  instances  college  papers  are 
Missourianf"?  6®in  *nd  profit»  for  inatance  the  "University 


Respeotfully  submitted. 


OLIIVER  W.  UOLUf, 
Assistant  Attorney  General. 


APPROVED: 


Tac ting ) 

Attorney  General 
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COUITT  collector; 


Compensation  under  subdivision  XIV,  section  9935 
R.  3.  Mo.  1929  for  back  tax  collections. 


Ootober  23,  1934. 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


My  Dear  Mr.  Smith: 

On  the  16th  of  Movember,  1933,  you  requested  of  this 
office  an  opinion  respecting  the  interpretation  of  Subdivision 
XIV  of  Seotion  993b  R.  3.  Mo.  1939.  On  Movember  18,  1933,  this 
office  rendered  an  opinion  to  you  wherein  it  was  held  that  the 
collector  was  not  entitled  to  retain  a deductible  commission 
on  back  tax  collections  in  counties  falling  within  the  fourteenth 
subdivision  of  that  Section.  Since  that  opinion  was  Issued  this 
office  has  been  favored  with  briefs  on  the  point.  Additional 
facts  h .ve  also  been  disclosed.  In  view  of  this  additional 
information  and  of  the  equities  of  the  situation,  ws  have  re- 
considered this  matter  and  hereby  withdraw  the  opinion  dated 
November  18,  1933,  and  submit  the  following  as  the  opinion  of 
this  office  on  the  subject.  Tour  request  reads  as  follows: 

* Section  993b,  R.  S.  Mo.  1929,  and  the  same 
Seotlon  as  amended  by  the  1933  Laws  of  Missouri 
on  page  454  of  the  1933  Session  Acts  establishes 
by  classes  the  amount  of  commission  for  the 
various  County  Collectors  of  the  3 tats. 

Class  one  to  thirteen  inclusive  establishes 
this  commission  upon  * the  total  amount  of  all 
such  taxes  and  licenses  levied  for  any  one  year.' 

Class  fourteen  classifies  the  Collector's  com- 
mission in  an  entirely  different  manner  wherein 
it  allows  a prescribed  commission  first  on 
current  and  tax  revenues,  second  on  licenses 
and  all  other  aues  wherein  it  states  that  the  two 
afore  mentioned  commissions  on  tax  olasses 
'shall  be  deducted  and  retained  by  such  Collector 
out  of  the  amounts  collected,'  then  it  precedes 
to  the  third  tax  class  which  establishes  the 
Collector's  Commission  'on  all  back  taxes  and 
all  other  delinquent  taxes'*  * * * which  shall 
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be  added  to  the  face  of  the  tax  bllle  and 
collected  froa  the  party  paying  such  tax.* 

Ve  would  like  to  have  an  opinion  froa  your 
depax taent  advlelng  ue  If  thle  9%  allowed  oa 
back  tax  collections  which  is  taxed  as  costs 
constitutes  the  total  ooaaiselon  allowed  the 
Collector  on  these  back  tax  cileetlons  or  ii 
he  entitled  to  also  retain  a deduotable  oomais- 
slon  ona  basis  ae  established  by  the  first 
mentioned  tax  class.* 

seotlon  9935  la  what  nay  be  teraed  a general  law,  classify- 
ing- the  oountlee  of  the  state  into  fourteen  subdl visions  for  the 
purpose  of  deteralnlng  the  rate  of  coapensatlon  to  be  paid  to 
county  collectors.  This  seotlon  was  amended  by  the  57th  General 
Assembly,  and  a new  section  Is  found  at  page  454,  Laws  of  Missouri, 
1933,  but  no  change  was  made  which  is  material  to  your  Inquiry,  A 
portion  of  Subdivision  XXV  reads  ae  follows: 

•XIV.  In  all  oountlee  or  oltiee  wherein  the 
total  amount  of  all  such  taxes  and  lioenees 
levied  for  any  one  year  exoeeds  t»o  million 
dollars,  the  collector  of  revenue  shall  reoelve, 
collect  and  retain  as  full  compensation  for  his 
servloes  for  collecting  all  revenues  and  other 
dues  which  he  is  authorised  to  colleot  belong- 
ing to  the  state,  school,  county  and  olty  the 
following  oonaisslone,  vis:  On  ourrent  and  tax 
revenues,  ae  follows:  on  all  sums  collected  up  to 
and  including  eighty  per  cent,  of  the  total  amount 
of  such  tax  bills  placed  In  hie  hands,  one-half 
of  one  per  oeat.  commission;  on  all  suae  collected 
over  eighty  per  cent.,  >nd  up  to  and  including 
ninety-five  per  cent  one  per  oeat  commission;  on 
all  sums  collected  over  ninety-five  per  cent.,  two 
per  oeat  commission,  on  licenses  and  all  other  dues, 
except  delinquent  and  back  taxes,  collected  in 
any  one  year  as  follows:  then  the  amount  collect- 
ed for  the  olty  or  aunty  aggregates  eight 
hundred  thousand  dollars  or  lose,  two  (and)  one- 
half  per  cent,  commission;  on  all  licenses 
and o ther  dues  collected  for  the  olty  or  county 
In  exoees  of  eight  hundred  thousand  dollars, 
four  per  oent  commission;  oa  all  suoh  licensee 
oolleoted  for  the  state,  three  per  oent  comnlse- 
lon.  All  such  comaleeloce  hereinbefore  enumerat- 
ed shall  be  deducted  and  retained  by  such 
collector  out  of  the  amounts  collected  for  stats, 
school*  oounty  and  city,  respectfully,  and  upon 
settlement  with  such  collector  shall  be  credited 
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to  bin  account  and  charged  to  tha  respective 
revenue  account*.  On  all  baok  taxes  and  all 
other  delinquent  taxes,  he  shall  be  allowed 
a commission  of  tvo  per  cent.,  which  shall  be 
added  to  the  face  of  the  tax  bill  and  collect- 
ed  from  the  party  paying  such  tax  as  a 
penalty  In  the  same  manner  ae  other  penalties 
are  collected  and  enforoed.*  '•  * •• 

Thus  the  collector  of  revenue  In  oountles  falling  with- 
in that  classification  are  allowed  a deductible  commission  rang- 
ing from  one-half  of  one  per  oent  to  two  per  cent  on  ourrent 
tax  revenues,  and  a penalty  commission  of  two  per  oent  on  baok 
taxes  which  Is  to  be  added  to  the  faoe  of  the  tax  bill  and 
collected  from  the  party  paying  the  same.  The  problen  to  be 
determined  Is  whether  or  not  a deductible  commission  Is  allowable 
In  addition  to  the  penalty  oomtlssloa  for  the  collection  of  baok 
taxes.  Ve  are  unable  to  find  nay  reported  ensee  wherein  this 
Issue  has  been  determined.  The  first  thirteen  subdivisions  of 
this  Section,  which  deal  with  smaller  counties,  have  on  occasion 
been  before  our  courts.  The  most  enllghtnlng  case  upon  this 
Issue  Is  thet  of  State  ex  rel.  shannon  County  vs.  Hawkins,  169 
Mo.  615.  The  Issue  In  that  case  was  whether  the  deductible 
commission  allowable  under  Subdivision  V was  to  be  paid  In 
addition  to  the  back  tax  or  penalty  commission  payable  under 
what  Is  now  Section  9935  ft.  8.  Mo.  1929.  Subdivision  V,  to- 
gether with  the  opening  paragraph  of  this  Seotlon,  read  as  follows: 

"The  collector  shall  receive  ae  full  compen- 
sation for  hie  services  In  collecting  the  revenue, 
exoept  back  taxes,  the  following  commissions  and 
no  more: 


V.  In  ail  oountles  wherein  the  total  amount  of 
all  such  taxes  and  licenses  levied  for  any  one 
year  exceeds  twenty-five  thousand  dollars  and 
Is  less  than  forty  thousand  dollars,  a commission 
of  els  per  oent.  on  the  first  twenty-five 
thousand  dollars  coll eo ted  and  three  and  one- 
third  per  cent,  on  whatever  amount  may  be 
collected  over  twenty-five  thousand  dollars." 

Seotlon  9969,  a part  of  the  Article  on  delinquent  and 
back  taxes,  at  that  time  read  In  part  ae  follows: 


Hon.  Forrest  Smith 


October  23,  1934 


"Fees  shall  ha  allowed  for  services  renaered 
under  th«  provisions  of  this  srtlols  as 
follows:  To  ths  oollsetor,  exospt  In  such 
cltlss,  four  par  osnt.  on  all  sum  collected; 

In  suoh  cities  two  per  osnt.  on  all  suns 
collected— such  per  osnt.  to  he  taxed  as  oosts 
and  colleotsd  from  the  party  redeeming.*  • • •• 

Shannon  County  took  the  position  that  the  phrase  * except  back 
taxes*  excluded  the  oolleotor  from  any  compensation  under  ths 
provisions  of  Section  9936  upon  the  collection  of  b&ok  taxes— 
proceeding  upon  the  theory  that  the  deductible  commission  thereby 
allowed  was  only  payable  on  ourrent  taxes  and  that  the  compensation 
allowed  by  Section  9969  was  the  only  commission  payable  on  delin- 
quent taxes.  The  Court,  In  oons truing  what  are  now  seotloas 

9935  and  9939  stated,  page  630: 

"*  * * *It  seems  to  us  that  section  9260  deals 
alone  with  the  commissions  to  be  retained  by 
the  collector  out  of  revenues  collected.  Section 
9309  deals  with  the  costs  allowed  him  for  his 
extra  services  In  addition  to  his  commissions, 
end  these  are  to  be  paid  by  the  delinquent,*  • 

The  decision  of  the  Court  was  that  the  deductible 
commission  allowed  by  the  first  thirteen  subdivisions  of  Section 

9936  should  also  be  allowed  on  all  baok  taxes  coll acted,  and 
should  be  In  addition  to  the  four  per  cent  penalty  allowed  to 
the  collector  by  Seotlon  9969.  In  arriving  at  this  conclusion, 
ths  Court  stated,  1.  c.  621: 

■Another  reason  suggested  by  counsel  for  defen- 
dant Is  quite  persuasive,  and  It  Is  this:  the 
state  and  county  allow  the  collector  commissions 
at  different  rates  of  psr  cent  In  proportion  to 
the  amount  collected,  and  this  merely  for  re- 
ceiving and  paying  over  the  taxes,  but  when  we 
come  to  these  oosts  and  fees,  they  are  at  the 
same  rate,  whether  the  amount  Is  one  thousand 
dollars  or  one  million— which  we  think  demon- 
strates that  this  fee  Is  allowed  for  extra  labor 
and  not  In  lieu  of  that  commission  which  ths 
State  has  agreed  to  allow  her  collectors  out  of 
all  taxes  which  they  collect,  whether  current  or 
back  taxes. 
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3o  for  as  the  State  is  concerned,  she  pay#  no 
more  end  no  less  on  either  kind,  but  the  visits 
upon  the  delinquent  e penalty  and  ailoee  that 
la  addition  to  the  oolleotor  who  must  necessarily 
render  extra  servloes.*  • • •• 

This  aust  be  considered  as  a judicial  Interpretation 
of  the  legislative  Intent  In  the  enactnent  of  this  las.  All 
subdivisions  of  this  ueotlon  including  the  one  under  consideration 
alio*  a deductible  commission,  the  amount  of  vhleh  varies  with 
the  amount  of  taxes  collected.  This  deductible  ooamlsslon  has 
been  oonstrued  by  the  foregoing  decision  as  ooapensatlon  for 
‘receiving  and  paying  over  the  taxes,1  but  the  penalty  ooanlssloa 
which  Is  a set  amount  regardless  of  the  amount  oolleoted  "Is 
allowed  for  extra  labor  and  not  In  lieu  of  that  oo amission  which 
the  state  has  agreed  to  allow  her  collectors  out  of  the  taxes 
which  they  collect.*  This  being  the  apparent  theory  upon  which 
the  legislature  operated,  the  world  and  phrases  used  In  Sub- 
division XIV  should  be  construed  to  harmonies  with  and  further 
this  legislative  intent.  It  le  not  olear  from  the  wording  of 
Subdivision  XIV  that  the  two  per  cent  commission  allowed  on 
baok  taxes  is  to  be  In  addition  to  the  deductible  commission 
allowed  on  current  taxes.  In  this  9eotlon  we  hnve  none  fifteen 
subdivisions,  each  of  whloh  are  as  auoh  a part  of  the  Section  as 
are  the  various  seotlons  a part  of  the  artlole.  Each  must  be 
considered  in  determining  the  legislative  theory  behind  the 
whole  enactnent,  and  each  oust  be  given  a consistent  oonstruotlon 
thereto.  It  has  been  determined  that  It  was  the  legislative 
Intent,  in  the  passage  of  the  first  thirteen  subdivisions,  that 
the  deductible  commission  be  allowed  In  addition  to  the  penalty 
commission.  The  logic  of  the  Hawkins  case,  supra,  Is  applicable 
alike  to  all  subdivisions,  and  as  that  legislative  Intent  has 
been  shown  to  exist  In  respect  to  the  flret  thirteen  paragraphs 
we  must  conclude  that  the  fourteenth  subdivision  is  Imbued  with 
the  sane  plan.  There  would  be  no  reason  or  logic  in  holding  that 
the  collectors  of  the  other  thirteen  eubdlvlsloas  would  be 
entitled  to  the  deductible  oommlesloa  and  holding  that  the 
collectors  of  the  oountles  falling  within  the  fourteenth  eub- 
dlvlelon  should  be  deprived  of  thle  compensation. 
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Ve  believe  tbe  deolelon  in  t t'  oase  of  Glaser  vs.  Rothe- 
child,  321  Uo.  180,  le  applicable  to  tbs  Instant  case.  Tbs 
plaintiff  Glaser  Instituted  an  notion  for  damages  against  tbs 
defendant,  alleging  that  be  bad  fallen  Into  an  open  pit  In  tbs 
basement  of  defendant's  building;  that  tbe  defendant  vas  negli- 
gent In  falling  to  proteot  said  pit  *ltb  a guard  rail  which  vae 
required  to  be  maintained  by  virtue  of  tbe  provisions  of  Seotlon 
6 of  an  Aot  of  1881  entitled 

"Inspection:  Health  and  Safety  of  Employees. 

In  Aot  relating  to  manufacturing  mechanical, 
mercantile  and  other  establishments  and  places, 
and  tbe  employment,  safety,  health  and  work 
hours  of  employees. ■ 

Plaintiff  was  not  an  employee,  but  as  the  Court  held,  a mere 
lloensee.  Defendant  took  the  position  that  the  aot  referred  to 
vas  only  for  the  protection  of  employees  and  that  therefore  plain- 
tiff could  not  tske  advantage  of  the  requirement  respecting  the 
guard  rail,  plaintiff  to  further  the  contention  that  the  act  afforded 
protection  to  all  persons  also  referred  to  Section  XIX  of  tbe 
Ao t whloh  provided  that  scaffolds  should  be  constructed  so  as 
to 


"Insure  the  safety  of  persons  working  thereon, 
or  passing  under  or  about  the  same,  against  the 
falling  thereof  or  the  falling  of  eueh  materials 
or  articles  as  may  be  used,  placed  or  deposited 
thereon.  All  persons  engaged  In  the  erection 
etc.  of  any  building  shall  exercise  due  caution 
and  fear  so  as  to  prevsnt  Injury  or  acoldent  to 
those  at  work  or  nearby." 

In  reply  to  this  contention  the  Court  stated,  1.  o.  Silt 

"The  wording  of  this  section  Is  general,  and 
If  read  In  Its  literal  sense  It  Is  broad  and 
comprehensive  enough  to  enbraoe  all  persons  who 
are  at  work  upon  the  building,  and  also  all 
persons  who  might  be  'near  by*  whether  working 
or  not;  but  when  ve  read  this  section  la 
connection  with  the  entire  aot,  aa  ve  did 
seotlon  5,  then  ve  are  of  the  opinion  that  the 
persons  referred  to  by  the  words  'all  persona 
who  might  be  near  by'  mean  all  employees  who 
might  be  near  by.*  • • • •• 
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The  decision  of  the  court  wee  that  the  phraseology  of  Sections 
5 and  19  of  the  lot  were  to  be  Halted  in  their  operation  beoause 
the  other  sections  of  the  aot  clearly  indicated  that  it  was  to 
deal  exclusively  with  employees  and  the  safety  thereof.  It  was 
accordingly  found  that  there  was  no  liability  to  the  Plaintiff 
because  of  defendant's  failure  to  eoaply  with  s- otion  5 of  the 
act.  In  the  courts  of  the  opinion  this  statement  was  made,  page 
213:  . 

•)  ) • •Toe  authorities  hold  that  a statute 
should  not  be  construed  as  if  it  stood  solitary 
and  alone,  ooaplete  and  perfect  In  Itself,  and 
isolated  from  all  other  laws.  It  is  not  to 
be  expected  that  a statute  whloh  taxes  Its  place 
in  a general  systea  of  jurisprudence  shall  be 
so  perfect  as  to  require  no  support  froa  the 
rules  and  statutes  of  the  systea  of  which  it 
beooaes  a part,  or  so  clear  in  all  its  teras 
as  to  finish  in  itself  all  the  light  needed  for 
its  construction.*  • • •• 

In  the  instant  case  we  have  a direct  application  of 
this  rule.  The  first  thirteen  subdivisions  of  section  9935,  show 
an  evident  Intent  to  allow  a deductible  commission  in  addition 
to  the  penalty  coaaissloa  for  the  solleotloa  of  back  taxes.  They 
have  been  so  construed  by  the  courts.  It  was  the  general  echeas 
to  allow  collectors  a deductible  oomaleslon  plus  a penalty 
commission  for  the  collection  of  beck  taxes.  Vs  aust  therefore 
construe  the  general  phraseology  of  Subdivision  XIV  so  as  to 
oonsuaaate  this  plan  of  compensation.  That  the  Intent  of  the 
legislature  in  this  aatter  wae  correctly  conceived  in  the  Hawkins 
oase  supra,  cannot  be  doubted,  the  re-enaotaent  by  the  legislature 
of  these  same  provisions  without  any  change  or  aaendaent  gives 
gives  legislative  approval  of  the  interpretation  given  by  the 
Courts.  Section  9935  R.  S.  Ho.  1929,  was  repealed  and  a new 
section  by  the  same  nuaber  wae  enacted  by  the  57 th  General  Assembly 
in  regular  session.  (Pegs  454  Laws  of  Missouri,  1933}  It  is  to 
be  noted  that  the  first  thirteen  subdivisions  of  thie  Section 
were  re-»enaoted  without  any  change  and  that  subdlvlslonXIY  has 
besn  rs-enactsd  without  any  change  to  the  part  herein  considered. 

By  the  re-enaotaent  of  ti  is  law  the  legislature  has  given  its 
approval  to  the  construction  given  the  lav  bythw  Court.  Thie 
rule  is  well  recognised  and  is  generally  stated  in  State  vs. 

Schenk,  238  Mo.  428,  1.  c.  455: 
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■Is  regard  as  significant  tbs  feet  that  notwith- 
standing tbs  construction  sblob  bas  been  put 
upon  tbsss  lavs  by  tbs  decisions  of  this  court 
referred  to;  by  tbe  acts  of  tbe  various  Governors 
aarlng  appointment 8,  and  by  tbe  certificates 
contained  in  tbe  official  publication  of  the 
session  acts,  tbe  Legislature,  in  1909,  adopted 
tbe  same  phraseology  in  tbs  declaratory  act  and 
also  lntbe  general  act  concerning  tbe  tine  when 
lava  should  go  into  effect.  Acoordl 
ordinary  rules  of  construction,  it 

tTses  oe  slth 
the  construction  vblcfa  bad  been  so  placed  uoon 
them.*  • • • ■ 


A vord  should  possibly  be  said  as  to  tbe  construction 
placed  upon  this  section  by  tbe  persons  charged  with  duties  under 
tbe  las.  While  it  is  true  that  for  a nunber  of  years  tbe  Collector 
of  the  City  of  St.Louis  bas  not  retained  any  *deductlble*  commission 
on  "back  taxes*,  ve  find  that  for  a period  of  many  years  tbs 
Collector  of  Jackson  County  has  retained  such  commissions.  In 
vies  of  such  conflicting  precedent,  vs  are  of  tbs  opinion  that 
"executive  construction*  cannot  be  considered  in  determining  tbe 
issue  here  Involved. 


It  is  therefore  tbe  opinion  of  this  office  that  Collectors 
in  counties  fallingwihtii  Subdivision  XIY  of  Seotlon  9935  R.  S. 

Mo.  1929,  are  entitled  to  retain  tbe  deductible  commission  therein 
set  up  in  addition  to  tbe  penalty  commission  alloved  on  back  taxes 
vblob  is  added  to  tbe  tax  bill  and  collected  from  tbe  taxpayer*? 


Respect,  oily  submitted. 


APPROTKDI 


waltmer,  jr7. , 

Asslstsnt  Attorney  /General 


Rut  Mozimxcz, 

Attorney  General 
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INC01J5  T^X:  Sec.tion  10144,  R.S.  Mo.  1929  prohibits  State  Auditor 
from  divulging  information  contained  in  an  income 
tax  return  to  persons  other  than  the  taxpayer. 
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Honorable  Forrest  Smith, 
State  Auditor, 

Jefferson  City,  Mo. 
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Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 

opinion  as  to  the  following  state  of  facts: 

"This  office  has  been  requested  by 
an  income  tax  payer  to  disclose  in  a 
court  proceeding  his  income  tax  return 
for  the  year  1933,  for  the  purpose  of 
showing  that  in  that  return  he  claimed 
to  be  a resident  of  the  State  of  Mis- 
souri, the  question  of  his  resldenoe 
apparently  being  material  in  the 
litigation. 

Sec.  10144,  Revised  Statutes  1929 
provides  that  it  shall  be  unlawful  for 
any  persons,  including  officers,  to 
divulge  any  information  relative  to,  or 
the  contents  of,  any  Income  tax  return 
filed  under  that  article. 

I would  like  to  have  your  opinion  as  to 
whether,  at  the  request  of  the  taxpayer 
himself,  it  is  permissable  under  the 
law  to  disclose  in  a court  proceeding 
the  fact  that  the  taxpayer  made  a return 
and  to  disclose,  if  he  requests  it,  the 
oontents  of  the  return  itself." 

Section  10144,  R.S.  Mo.  1929  provides  in  part  as 

follows: 

"It  shall  be  unlawful  for  any  person, 
persons,  or  officers  to  divulge,  give 
out  or  impart  to  any  other  person,  or 
persons,  any  Information  relative  to 
or  the  contents  of  any  Income  tax  return 
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filed  under  this  article,  or  to  per- 
mit any  other  person,  or  persons  not 
connected  with  his  office  to  see, 

Inspect  or  examine  the  same; 

* * * 

It  shall  be  unlawful  for  any  board 
of  equalization,  or  any  member  thereof, 
or  any  officer  to  in  any  way  permit 
the  inspection  of  any  such  return  or 
to  use  the  same  in  any  way  in  making 
assessments  other  than  the  assessment 
of  the  tax  provided  for  in  this  arti- 
cle, and  any  person  violating  the 
provisions  of  this  seotlon  shall  be 
deemed  guilty  of  a felony  and  upon 
conviction  thereof  shall  be  fined  a 
sum  of  not  less  than  one  hundred  dol- 
lars (^100)  and  not  more  than  one 
thousand  dollars  (41,000)  or  by  im- 
prisonment in  the  penitentiary  for  a 
term  of  not  less  than  two  years  and  not 
more  than  five  years,  or  both  such  fine 
and  imprisonment  as  the  court  nay  deem 
proper;  ****** 

It  is  dear  that  this  statute  absolutely  prohibits  the  use 
of  an  income  tax  return  made  to  the  State  of  Missouri  for  any 
purpose  whatsoever  even  though  evidence  contained  in  said  return 
might  be  very  material  in  a trial  before  a court  of  Justice. 

These  statutes  are  not  uncommon,  but  in  fact  are  to  be 
found  in  practically  every  income  tax  law  in  the  United  States; 
however,  in  many  of  the  statutes  of  the  different  states  excep- 
tions are  made  allowing  the  use  of  the  income  tax  return  for 
certain  purposes.  There  is  a deep  public  policy  underlying  the 
enactment  of  this  type  of  statute,  and  that  policy  is  that  Where 
the  government  needs  information  for  the  conduct  of  its  functions 
and  the  persons  possessing  the  Information  need  the  encouragement 
of  privacy  in  order  to  be  Induced  to  make  full  disclosures,  the 
protection  of  the  privilege  should  be  aocorded. 

Isadore  Loeb,  in  an  article  entitled  "Tax  Administration 
in  Missouri",  proceedings  of  the  National  Tax  Association  in  1924, 

page  44,  said: 


"Many  taxpayers  are  apprehensive 
regarding  publicity  of  matters  if 
Included  in  their  income  tax  returns. 
While  the  law  provides  penalties,  it 
is  notorious  that  such  provisions  are 
not  taken  seriously  in  many  localities 
and  persons  naturally  tend  to  omit 
information,  whloh  if  published,  might 
prove  prejudicial  to  their  Interests. n 
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Wigmore,  in  his  work  on  "Evidence,  (V),  Seo.  2377,  has 
this  to  say  anent  this  policy: 


"In  that  well  settled  common- law 
application  of  this  policy,  the 
privilege  concerned  information 
relating  to  the  conduct  of  third 
persons.  But  many  situations  exist 
where  the  information  oan  best  be 
obtained  only  from  the  person  himself 
whose  affairs  are  desired  to  be  known 
by  the  government.  And  where  the 
ultimate  purpose  to  be  served  is  ad- 
ministrative, and  not  penal,  it  may 
well  be  that  the  government  can  afford 
to  promise  secrecy  in  respect  to  purposes, 
penal  or  litigous,  as  the  price  of 
readily  achieving  its  administrative 
purpose  when  it  demands  a report  of  the 
truth.  It  is  some  such  principle  that 
Justifies  the  modern  creation  of  a num- 
ber of  privileges,  all  statutory  in 
origin,  covering  sundry  matters  reouired 
by  law  to  be  reported  to  some  adminis- 
trative offioial." 

Jones,  in  his  work  "Commentaries  on  Evidence",  Sec.  2201, 

says: 

"It  may  be  stated  as  a general  prin- 
ciple that  public  policy  forbids  the 
maintenance  of  any  suit  in  a court  of 
justice,  the  trial  of  which  would  inevi- 
tably lead  to  the  disclosure  of  matters 
whioh  the  law  itself  regards  as  confidential 
and  respecting  which  it  will  not  allow  the 
confidence  to  be  violated." 

As  we  have  seen,  the  public  policy  behind  the  enactment 
of  a statute  of  this  description  is  for  the  purpose  of  affording 
full  protection  to  the  taxpayer  in  order  that  the  taxpayer  may 
feel  free  to  disclose  his  business  affairs  to  the  state  govern- 
ment without  fear  that  such  disclosure  might  later  prove  prejudicial 
to  him.  The  statute,  however,  as  enacted  by  the  Legislature  has 
attempted  to  treat  Income  tax  returns  In  the  same  manner  as  other 
governmental  secrets  and  to  forbid  disclosure  for  any  reason 
whatsoever,  even  though  the  taxpayer  himself  might  request  such 
disclosure. 

In  other  words,  the  law  in  its  application  has  gone  far 
beyond  the  Intendment  of  the  publio  policy  underlying  its  enactment. 
It  has  become  a law  which  would  practically  shut  out  the  evldenee 
of  a party  and  thus  deny  him  the  opportunity  for  a trial,  and  it 
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would  seem  to  substantially  deprive  a taxpayer  of  due  process 
of  law.  10  R.C.L.  864. 

Section  10,  Article  II,  Constitution  of  Missouri  provides 
as  follows: 


"The  courts  of  justice  shall  be  open 
to  every  person,  and  certain  remedy 
afforded  for  every  injury  to  person, 
property  or  character,  and  that  right 
and  justice  should  be  administered 
without  sale,  denial  or  delay." 

In  the  recent  case  of  In  Re  French,  decided  by  the  Supreme 
Court  of  Missouri  Sn  Bane,  315  Mo.  75,  the  court  had  before  it 
a statute  similar  to  the  one  under  consideration.  That  statute, 
Section  11679,  R.S.  Mo.  1919,  as  amended  by  the  Laws  of  1925, 
required  the  State  Bank  Commissioner  to  keep  secret  all  informa- 
tion obtained  by  him  In  the  examination  of  banks  except  when 
called  as  a witness  in  a criminal  proceeding  or  trial,  and 
subjected  him  to  a fine  for  misdemeanor  and  forfeiture  of  office 
for  giving  such  information.  The  Court  said: 

"It  i 8 also  argued  that  the  statute 
1 8 in  conflict  with  Section  10, 

Article  II,  of  the  constitution  of 
Missouri,  which  is  as  follows: 

♦The  courts  of  justice  shall  be  open 
to  every  person,  and  certain  remedy 
afforded  for  every  injury  to  person, 
property  or  character,  and  that  right 
and  justice  should  be  administered 
without  sale,  denial  or  delay.* 

We  may  say  that  the  provision  of  the 
act  which  prevents  the  court  in  a civil 
case  from  procuring  evidence,  in  the 
conduct  of  the  trial,  is  an  unwarranted 
interference  with  the  functions  of  the 
court.  A leading  case  on  this  subject 
is  Brown  v.  Circuit  Judge  of  Kalamazoo 
County,  5 L.R. A.  (Mich.)  226,  l.c.  230, 
where  it  Is  said:  *It  is  within  the 
power  of  a Legislature  to  change  the 
formalities  of  local  procedure,  but  it 
is  not  competent  to  make  such  ohanges  as 
to  impair  the  enforcement  of  rights.* 

If  a litigant  in  a civil  case  is  forbidden 
by  statute  to  obtain  evidence,  otherwise 
available,  then  the  power  of  the  court 
to  enforce  his  rights  is  impaired,  and  a 
♦certain  remedy’  is  not  ’afforded’. 
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This  is  not  an  attempt  by  the  Leg- 
islature to  enact  a rule  of  evidence, 
nor  to  define  the  effect  of  a certain 
character  of  evidence  in  malting  out 
a prima-facie  ease.  It  is  an  attempt 
to  say  the  courts  shall  not  have  or 
use  certain  evidence,  however  pertinent 
or  necessary  for  the  proper  determina- 
tion of  a case.  It  is  an  unconstitutional 
encroachment  upon  the  proper  functions 
of  the  courts." 


"The  only  theory  upon  which  the  commis- 
sioner can  be  restrained  from  divulging 
what  he  learns  in  his  examination 
of  banks,  and  from  producing  in  court  the 
• records  in  his  custody,  is  on  the  ground 
of  public  polioy;  that  some  public  interest 
may  be  adversely  affected  by  the  revela- 
tions which  would  ensue.  We  are  unable 
to  conceive  of  any  reason  why  general 
knowledge  of  the  affairs  of  a defunct 
bank  discovered  in  a trial  in  court,  would 
injuriously  afreet  the  public  morals, 
public  health  or  public  safety." 

In  the  case  of  state  v.  3evier,  decided  by  the  Supreme 
Court  of  Missouri,  69  5.W.  (2d)  662,  the  court  held  that  the 
trial  court  could,  by  proper  order,  compel  the  Commissioner  of 
Securities  to  permit  Inspection  and  the  making  of  oopies  of  docu- 
ments and  papers  on  file  in  his  office  relating  to  the  cause, 
notwithstanding  such  papers  were  placed  in  a separate  file  and 
marked  "confidential".  Tho  court  in  its  opinion  referred  to  the 
case  of  In  Re  French,  suora,  and  said: 

"***?, hile  the  constitutionality  of 
section  7739  is  not  questioned  in  this 
proceeding,  if  we  should  hold  that  it 
expresses  a legislative  intent  to  em- 
power the  commissioner  to  place  whatever 
official  information  he  might  deem  con- 
fidential beyond  the  reach  of  a court 
order  authorized  by  section  928,  which 
statute  has  superseded  the  old  method 
by  bills  of  discovery  (State  ex  rel. 

Railroad  Co.  v.  Hall,  et  al.,  325  Mo. 

102,  106  27  S.W.  (2d)  1027),  such 

construction  would  render  the  section 
vulnerable  to  such  attaok  when  properly 
raised. 


* * * * 
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CONCLUSION 


While  we  do  not  conceive  it  to  be  the  duty  of  the  Attorney 
General  as  a general  policy  to  declare  laws  of  the  State  of 
Missouri  to  be  unconstitutional,  nevertheless,  when  a law  so  in- 
fringes upon  the  rights  of  citizens  of  the  State  of  Missouri  as 
to  become  violative  of  our  state  Constitution,  we  oannot  do  other- 
wise than  to  declare  said  act  to  be,  in  our  opinion,  unconstitutional. 

The  principle  of  law  as  declared  by  the  Supreme  Court  of 
Missouri  in  the  case  of  In  Re  French,  supra,  is,  in  our  opinion,  the 
correct  principle  underlying  the  problem  here  under  consideration 
and  it  would  seem  that  the  only  theory  upon  which  the  State  Auditor 
can  be  restrained  from  divulging  information  furnished  by  a taxpayer 
fir  an  income  tax  return  and  from  producing  in  court  the  returns  in 
his  custody  is  on  the  ground  of  public  policy — that  some  public 
Interest  may  be  adversely  affected  by  the  revelations  which  would 
ensue.  Absent  this  public  policy,  the  statute  violates  Section  10, 
Article  II  of  the  Constitution  of  Missouri. 

Therefore,  in  view  of  the  foregoing,  it  is  the  opinion  of 
this  department  that  insofar  as  Section  10144,  R.S.  Mo.  1929  prohibits 
a taxpayer  from  requiring  the  State  Auditor  to  divulge  information 
furnished  by  said  taxpayer  in  his  income  tax  return  to  the  State  of 
Missouri,  the  said  statute  is  violative  of  Seotion  10,  Article  II 
of  the  Constitution  of  Missouri;  however,  as  to  the  prohibition 
with  reference  to  persons  other  than  the  taxpayer,  the  public  policy 
underlying  the  enactment  of  the  law  excepts  said  section  in  this 
respect  from  the  operation  of  Section  10,  Art.  II  of  the  Constitution 
of  Missouri,  and  the  State  Auditor  is  prohibited  thereby  from 
divulging  this  information  to  persons  other  than  the  taxpayer. 


Respectfully  submitted, 


JOHN  W. 
Assistant 


HOFFMAN,  Jr., 
Attorney  General. 


APPROVED : 


'tfo'Y  McTIWffM, 

Attorney  General 


JWH: AH 


COLLECTORS  * Comptnst-t  ion  of  county  collectors  for  collecting 
income  tares,  current  and  delinquent. 


Hon.  Tor rest  Smith, 
state  Auditor, 
Jeffers  on  City,  lfo. 


Lear  Sir: 


A request  for  an  opinion  hae  been  rereived  from  you 
under  d'te  of  November  21,  15. '<4,  such  request  being  in  the  fol- 
lowing terns: 

"Section  10132,  R.  S.  Missouri  1929,  relating 
to  the  compensation  of  Assessors  end  Collectors 
in  regard  to  the  t ssesslng  and  collecting  of 
income  taxes  reuda  as  follows: 

’Assessors  and  Collectors  shall  be  compensated 
in  like  manner  and  in  like  amounts  as  for  the 
assessments  of  othor  taxes:  Provided,  thet  in 
counties  in  which  the  Asaessors  and  Collectors 
ere  paid  a fixed  salary,  that  in  addition  to 
the  salary  raid,  they  shall  be  permitted  to 
charge  for  work  perform'd  in  the  assessing  and 
collect  ng  of  the  income  tax,  as  provided  by 
this  article,  the  same  fees  as  are  char  ed  by 
assessors  and  Collectors  whose  salary  is  not 
fixed  by  law,  and  which  fees  so  oh&rged  by  said 
Assessors  and  Collectors  for  services  rendered 
in  assessing  end  collecting  income  tax  she  1 be 
paid  b the  State. f 

In  checking  tho  ennuel  settlements  of  the  var- 
ious Collectors,  we  find  thet  some  of  them  have 
charged  a deductable  commission  of  one  per  cent 
on  current  income  and  two  per  cent  on  delinquent 
Income  collected,  and  the  question  has  arisen, 
should  the  Collector  ta' e as  a deductable  commis- 
sion the  commissions  provided  for  in  Section  £935, 

R.  S.  Miscouri  1929,  in  regard  to  the  collection 
of  income  tnxee  or  should  the  Collector  be  allowed 
one  per  cent  deductable  commission  on  current  taxes 
and  two  per  cent  on  delinquent  inooae  collected? 

We  would  appreciate  an  opinion  from  your  office 
advising  us  as  to  the  amount  of  deductable  comnis- 
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sion  that  should  be  allowed  the  Collectors  for 
the  collection  of  Income  taxes," 


I 

COMP INSATION  OF  COI.L  ~C  TOR  FOR  INCOME  TAXES. 

R,  S.  Missouri,  1059,  Motion  10133,  quoted  In  your  letter, 
la  the  only  section  under  the  article  dealing  with  income  taxes 
which  makes  provision  for  the  compensation  of  collectors  for  collect- 
ing this  type  of  taxes,  and  the  only  provision  it  melees  is  by  way  of 
reference  to  the  st  tutas  governing  collectors'  compensation  for 
collecting  other  hinds  of  taxes.  Therefore,  the  answer  to  your  ques- 
tion will  depend  on  the  statutes  relating  to  the  compensation  of 
county  collectors  for  collecting  property  and  other  taxes. 

II 

COMP . JISAT ION  0?  COLLECTOR  FOR  PROPERTY  AND 

CTHW*  TAXS’S, 

R 3.  Missouri,  1920,  : action  9635,  ss  re-enacted  in  1933 
( Laws  of  1*33,  page  454),  relates  to  the  compensation  of  collectors. 
c action  9935  is  lengthy  and  it  will  not  be  naoeaaary  to  set  it  out  in 
full  but  it  may  be  helpful  to  note  that  such  section  consists  of  an 
Introductory  paragraph  end  fifteen  subdivisions,  of  which  the  first 
fourteen  fix  the  different  percentages  allowed  to  collectors  in  dif- 
ferent count ice,  the  fifteenth  being  like  the  introduction  - a general 
paragraph  applicable  to  all  counties. 

The  introductory  paragraph  of  Section  9935  is  as  follows; 

"The  collector,  except  in  counties  where  the 
collector  is  by  law  paid  a salary  in  lieu  of 
fees  and  other  compensation,  shall  receive  as 
full  compensp.t  i jn  for  hia  services  in  collect- 
ing the  revenue,  excopt  back  taxes,  the  follow- 
ing commissions  and  no  more:" 

Standing  alone  this  paragraph  might  seem  to  remove  from  the  applica- 
tion of  lection  9135  for  all  purposes  collectors  receiving  salaries 
in  lieu  of  fees  and  other  component ion.  However,  the  proviso  in  Sec- 
tion 10153,  • bove  quoted,  shows  that  as  far  as  fees  of  collectors  for 
income  taxes  are  concerned,  collectors  on  salaries  are  to  receive 
feea  for  their  inoome  tax  collections  just  se  if  they  were  oot  salaried 
collectors  but  collectors  working  on  a fee  bosia,  and,  therefore,  for 
the  purnoae  of  fixing  tha  compensation  to  whloh  collectors  are  entitled 
for  collecting  income  taxes  Section  9035  will  govern,  whether  auoh 
collectors  are  on  a salary  or  a fee  basis. 


3.  Hon.  Forrest  Smith,  State  Auditor. 


December  4,  1934 


Another  ptiese  In  the  introductory  paragraph  of  Section 
9935  which  might  ceuao  and  has  In  fact  caused  some  difficulty  is 
the  phrase  "exoept  back  taxes**,  fortunately*  however*  this  ambi- 
guity has  been  removed  by  the  decision  in  the  esse  of  state  ex  rel 
Shannon  County  v.  Hawkins,  168  Mo*  61v,  70  ....  . 118  (1902).  The 

predecessor  of  Section  993b  which  was  In  effect  at  the  time  the 
cause  of  action  in  that  case  erosa  was  H*  3.  Missouri,  189S , Sec- 
tion 9260*  et  v loh  time  the  same  phrase  "except  back  taxes"  was 
in  the  introductory  paragraph  of  such  section.  Likawise  «t  t at 
time  there  wea  in  affect  R.  8.  Missouri,  1699,  Section  9309  (the 
predecessor  of  R*  S.  Missouri,  1929,  Section  9969,  as  re-enseted 
in  1933  - Taws  of  133,  page  429)  which  fixed  the  percentage  on 
back  taxes  to  which  collectors  were  entitled  os  compensation.  The 
question  ct  issue  was  whether  whet  le  now  section  9935  meant  by 
the  phrase  "except  back  taxes"  to  remove  from  the  operation  of  such 
Section  9935  all  baok  taxes  and  to  allow  the  collector  for  the  col- 
lection of  beck  taxes  only  the  percentage  fixed  in  what  is  now  .ac- 
tion 9969,  or  whether  Section  993b  allowed  the  collector  a per- 
centage thereunder  on  all  taxes  collected  by  him,  whether  back  or 
eurrent,  and  in  addition  the  percentage  fixed  under  Section  9969 
on  so  mueh  of  the  taxes  oollectcd  as  were  beck  taxes.  The  language 
of  the  court  in  analyzing  this  matter  la  act  out  below: 

"The  question  is  one  of  construction  entirely. 

Plaintiff  construes  section  7640,  revised 
Statutes  1889,  or  9260,  Revised  tetutes  1399, 
ss  excluding  back  taxes  altogether  from  its  pro- 
visions, whereas  defend' nt  gives  it  the  much  more 
natural  construction  that  the  oonmlssions  therein 
provided  shall  be  ’full  compensation*  for  his  ser- 
vices in  collecting  the  revenues  ’except  back  taxes* 
for  which  he  is  allowed  certain  othor  compensation 
as  costs  which  the  delinquent  texoeyer  must  pay  to 
reeomoenas  the  ool lector  for  the  various  extraor- 
dinary steps  he  is  reqlred  to  take  to  collect  de- 
linquent or  back  taxes. 

Reading  the  two  sections  together , as  we  must  to 
arrive  et  the  Intention  of  the  Legislature,  it 
seens  to  us  that  section  9260  deals  alone  with  the 
commissi  ns  to  be  retained  by  the  oollcetor  out  of 
revenues  collected.  Seotion  9309  deals  with  the 
costs  allowed  him  for  his  extra  services  in  addition 
to  his  commissions,  and  these  ere  to  be  paid  b*  the 
delinquent,  and  the  collector  is  allowed  only  four 
per  cent.  Otherwise  we  would  have  the  result  In 
Shannon  county  thet  the  state  freely  allows  the  col- 
lector five  per  cent  for  merely  receiving  and  paying 
over  taxes  which  the  taxpayer  tenders,  but  allowing 
him  nothing  by  the  3tate  or  county  for  collecting 
delinquent  taxes  et  the  and  of  a lawsuit,  and  after 
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"making  out  various  delinquent  lists  and  perform- 
ing other  duties,  in  enforcing  payment. 

Un  er  appellent*s  construction,  collectors  whose 
commissions  ere  fixed  at  five  per  cent  and  over 
would  get  less  for  collecting  back  taxes,  with  all 
the  extra  labor  imposed  by  the  statute,  than  they 
would  receive  for  current  taxes,  a result  we  oan 
not  be] leva  the  legislature  over  Intended,  rhe 
general  policy  or  the  State,  from  1371,  at  least, 
to  tils  time,  has  been  to  offer  collectors  extra 
compensation  as  an  inducement  to  bring  in  delin- 
quent taxes. 

• 

This  is  so  in  any  event  as  to  those  collectors 
whose  commissions,  under  section  9260,  are  less 
than  four  par  cent,  as  they  get  more  for  back  taxes 
even  as  costs  than  they  do  for  current  taxes. 

Another  reason  suggested  by  counsel  for  defendant 
is  nuite  persuasive,  and  it  is  this:  the  State 
and  county  allow  the  collector  commissions  at  dif- 
ferent rates  of  per  cent  in  proportion  to  the  amount 
collected,  and  this  merely  for  receiving  and  paying 
over  the  taxes,  but  when  we  oome  to  these  costs  snd 
fees,  they  «re  et  the  same  rate,  whether  the  amount 
le  one  thousand  collars  or  one  million  — which  we 
think  demonstrates  that  this  fee  Is  allowed  for  ex- 
tra labor  not  in  lieu  of  that  commission  which  the 
! tate  has  agreed  to  allow  her  collectors  out  of  all 
taxes  which  they  collect,  whether  current  or  beek 
taxes. 

* • • 

Wo  think  the  olreuit  court  correctly  ruled  that  the 
commissions  allowed  by  eeetion  9260,  Revised  Stat- 
utes 1399,  should  be  full  compensation  for  collecting 
ell  taxes,  except  baok  taxes,  and  as  to  the  latter 
they  should  receive  the  extra  fees  which  their  extra 
labors  and  duties  imposed  upon  them." 

For  the  purpose  of  fixing  commissions  of  collector  ."back" 
taxes  and  "delinquent"  taxes  are  the  scene,  ant  the  right  of  the  col- 
lector to  additional  percentage  under  Section  9969  for  collecting 
back  taxes  begins  on  the  dry  when  suoh  taxes  become  delinquent. 

"it  seems  clear  that  the  term  'back  tax*  means  the 
same  as  'delinquent  tax,'  and  that  the  Legislature 
had  no  intention  to  make  a distinction  between  the 
two  terms,  and  that  both  torma  apply  to  taxes  re- 
naining  unpaid  on  January  lat  of  the  yeer  eftur  which 
the  assessment  was  made,  and  at  any  timer  thereafter . " 

State  ex  rel.  hite  v.  Fendorf,  317  Mo.  57V,  296  s.w. 

787,  789  (1927). 
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Of  course,  it  must  be  noted  that  income  taxes  become  delinquent 
not  on  January  1st,  but  on  June  2nd  (3.  3.  Missouri,  1429,  Section 
10136),  but  the  case  Juct  olted  would  govern  the  principle  to  be 
applied  to  both. 

The.  principle  thet  a collector  Is  entitled  to  two  con- 
missions  on  back  taxes,  1.  e.  the  percentage  thereof  fixed  by 
Section  9935  and  In  addition  the  percentage  fixed  by  Section  9969, 
which  was  established  in  St? te  ex  rel.  Shannon  v.  Hawkins,  supra, 
wee  reesaertod  In  hathcock  v.  Crawford  County,  200  ifo.  170;  9a  S. 

• 5>33  (1906).  Rowers r,  a limitation  on  this  principle  was  enun- 
ciated in  the  case  of  State  ex  rel.  Buchanan  County  r.  Fulks, 

296  o.  614;  247  3.  -t.  129  (1922)  where  the  court  said  that  under 
what  is  now  paragraph  XV  of  Section  9935  no  collcotor  to  whom  any 
of  the  first  thirteen  subdivisions  of  such  section  applied  could 
be  entitled  to  over  ; 9,000  in  any  one  year  as  the  total  amount  of 
his  compensation,  such  proviso  fixing  the  39,000  maximum  being 
found  in  the  1929  revision  of  the  statutes  in  the  sane  form  as  it 
had  when  the  cause  of  aotion  under  the  case  last  elted  arose.  This 
principle  established  in  the  Fulks  case  was  in  1933  expressly  put 
into  the  statute  by  an  amendment  to  Paragraph  XV  of  Section  9935 
which  fixed  a graduated  scale  of  total  maximum  amounts  to  whloh  var- 
ious collectors  would  be  entitled  instead  of  the  fist  ,9,000  maximum, 
and  which  also  added  the  following  proviso: 

"provided,  that  the  limitation  on  the  amount  to 
be  retained  as  herein  provided  shall  apply  to 
fees  and  commissions  on  current,  back  and  delin- 
quent taxes,  but  shall  not  apply  to  commissions 
on  the  collection  of  dltoh  and  levee  taxes,** 

/roo  the  foregoing  statutes  and  decisions  the  following 
yardstick  is  disclosed  for  'assuring  the  compensation  to  *hloh  any 
given  county  collector  will  bo  entitled  for  his  i'toome  tax  collec- 
tions: First,  ascertain  the  total  taxes  assessed  and  levied  In  the 
eouaty  involved,  from  which  can  be  determined  which  one  of  the  first 
fourteen  paragraphs  of  Section  9935  will  be  applicable  to  tbs  ossa, 
whloh  will  show  the  percentage  to  which  the  collector  In  question 
is  entitled  under  oection  9935;  second,  compute  auch  percentage  of 
the  total  amount  collected  by  such  collector  under  the  income  tax 
law  whether  as  current  or  back  taxes;  third,  ascertain  the  percentage 
under  Section  9969  which  is  applionblo  to  the  facts  involved  and  com- 
pute ouch  percentage  of  all  beck  income  taxes  collected.  The  collector 
in  question  will  be  entitled  to  the  sum  of  the  foregoing  oomput r tions , 
provided  however,  suoh  total  is  not  in  excess  of  the  j'mxlmuxa  allowed 
by  whichever  part  of  Paragraph  XV  of  beet ion  9933  Is  applicable  to  the 
facts. 


One  qualification  must  be  added  to  the  foregoing.  Your  let- 
ter asked  for  an  opinion  on  the  general  principles  applicable  to  the 
collectors  throughout  this  Silts,  end  the  foregolog  has  been  devoted 
to  the  general  statutory  provisions  governing  such  collectors.  However, 
ae  you  know,  there  are  a number  of  statutory  provisions  dealing  with 
collectors  which  classify  Vt  em  and  make  different  provisions  for  the 
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corrpensfit  Jon  of  collectors  In  counties  having  certain  populations. 

Thus  In  counties  having  populations  of  between  £0,000  and  65,000 
inhabitants  the  foregoing  principles  vould  not  be  applicable  bo- 
oause  the  legislature  has  since  1229  passed  certain  acts  fixing 
the  salaries  of  collectors  in  such  counties  and  s-eclfically  pro- 
viding that  such  collectors  cannot,  take  any  coTunisslons  or  compen- 
sation from  an*-  source  beyond  suoh  salaries,  'hese  enactments  are 
aa  follows:  Inws  of  1631,  page  260,  applicable  to  counties  of  from 
80, OO^  to  95,000  inhabitants;  laws  of  1933,  page  376,  applicable  to 
counties  having  from  ^5,000  to  90,000  population;  Laws  of  1933, 
tfxtra  Teas ion,  page  104,  applicable  to  counties  having  from  60,000 
to  80,000  population.  Tha  language  of  these  enactments  is  suffi- 
ciently explicit  to  withdrew  counties  having  between  60,000  and 

26.000  inhabitants  from  the  principle  of  Section  10133,  and  in  such 
counties  the  collectors  cannot  receive  any  fees  or  compensation  be- 
yond the  salaries  fixed  In  suoh  acts, for  collecting  the  Income  taxes. 

Of  course,  there  are  other  statutory  provisions  fixing 
salaries  for  collectors  in  other  counties  having  certain  populations, 
whloh  appear  In  the  19?9  revision  of  the  statutes.  In  which  the  lan- 
guage of  the  statutes  is  not  to  the  sane  effect  as  the  language  in 
the  statutes  above  referred  to  enacted  subsequent  to  li29,  and  to 
auoh  statutes  in  the  1929  revision  the  general  principles  enunciated 
in  this  opinion  pr' or  to  the  preceding  paragraph  would  govern.  Among 
suoh  statutes  are  the  following:  K.  £>.  Missouri , 1686,  section  11874, 
applicable  to  counties  having  between  80,000  end  150,000  inhabitants 
in  which  Circuit  Court  is  held  in  two  or  more  pieces  in  said  county; 

3.S.  Missouri,  1926 , cation  11665,  applicable  to  counties  contain- 
ing eltiesb?  from  75,000  to  200,000  inhabitants;  P • S.  Missouri,  1229, 
Section  10153,  applicable  to  couotlos  containing  any  cities  from  200,000 
to  700,000  inhabitants;  R.  S.  Missouri,  1382,  oeetion  11833,  applicable 
to  eountl^s  containing  betweon  130,000  to  300,000  inhabitants,  repealed 
end  ro-eoaoted  by  Laws  of  1631,  page  323,  applicable  to  counties  con- 
taining batwaen  350,000  and  750,000  Inhabitants,  repealed  and  s-enacted 
by  Laws  of  1?33,  page  373,  applicable  to  eountles  containing  between 

350.000  and  75^ ,000  inhabitants.  To  all  collectors  in  counties  to  which 
thmmtetutes  sited  in  this  pa-ngreph  anply  the  general  principles  set  out 
In  this  opinion  prior  to  the  -reeeding  paragraph  hereof  would  apply, 
except  to  the  extent  that  the  statutes  cited  in  this  paragraph  apply 

to  counties  containing  between  50,000  and  95,000  inhabitants,  to  whloh 
extent  the  atatutea  cited  in  this  paragraph  heve  been  repealed  by  tha 
statutes  cited  in  tbo  preceding  paragraph. 

In  conclusion,  it  ia  our  opinion  that  except  in  counties 
containing  between  50,000  end  95,000  inhabitants,  each  county  collector 
for  taxes  collected  by  him  under  the  Income  tax  laws  of  this  5ti<te  is 
entitled  to  the  percents  • of  all  money  so  collected  by  him  (including 
current  and  back  or  delinquent  taxes)  fixed  by  hichever  one  of  Para- 
graphs I to  XIV  of  R.8.  Missouri,  1629,  Section  9635  (as  re-enacted  by 
Lawa  of  1933,  page  454)  is  applicable  to  hie  county,  plus  the  r«roant- 
rge  on  beck  taxes  applicable  to  hie  oounty  under  R.  S.  .Missouri,  1629, 
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Section  2569  (es  re-enacted  by  Lews  of  1933,  Pe€®  422),  the 
total  amount  to  which  he  is  entitled  for  any  one  year,  not  to 
exceed,  however,  th©  aaxlnua  figure  fixed  by  such  prevision  of 
Paragraph  17  of  such  Section  9935  as  is  appllc  .bl  . to  hie  county. 


Very  truly  yours, 


APPRO 


v 

> • is  • 


:;:dla:>u  h.  mitlxr 

Assistant  nttorney-Ceneral 


ROT  KeKITTHIO?: 

At  t or  ne  y-Ge  Tiers  1 


COUNTY  CL2RKS:  Fe  s received  by  county  clerk  by  virtue  of  Section 

11679,  R.  S.  1929,  must  be  accounted  for. 


Lecember  13.  1934. 


! filed 


don.  orr^st  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  5 4r.  Smith: 


This  is  to  acknowlec^e  your  letter  of  December  12, 
1934,  as  follows: 

"Section  11679  R.  S.  Missouri  1929  provides 
that  the  County  Court  may  employ  the  clerk 
to  bunch,  lauel  and  index  papers.  ‘.here  a 
County  Court  makes  un  order  of  record 
directing  the  County  Clerk  to  bunch,  lauel 
and  index  certain  papers  in  the  County 
Clerks  ofiice,  are  the  fees  paid  to  the 
County  Clerk  for  above  services  account- 
aole  fees  or  will  that  oe  money  over  and 
above  the  legal  amount  the  County  Clerk 
may  retain  as  fees  of  his  of  ice." 


The  county  court  Isa  court  of  record.  Sections  1 and 
36,  article  VI,  Constitution  of  Missouri.  Section  36,  provides 
in  part  as  follows: 

"In  each  county  there  shall  oe  a county 
court,  which  shall  be  a court  of  record,  and 
shall  have  jurisdiction  to  transact  all 
county  and  such  other  business  as  may  oe 
prescribed  by  law." 


Section  1826,  R.  S.  Mo.  1929,  provides: 

"The  supreme  court  of  the  state  of  Missouri, 
the  courts  of  appeals,  the  circuit  courts, 
the  county  courts  and  the  probate  courts 
in  this  state  shall  be  courts  of  record, 
and  shall  keeo  Just  and  faithful  records 
of  their  proceedings." 


don*  Forrest  Smith 


Dec.  13,  1934 
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Chapter  77,  H.  S.  Mo.  1929,  provides  for  clerks  of 
courts  of  record.  Section  11664  of  said  article  and  chapter 
provides  in  part  as  follows: 

"At  the  general  election  in  the  year 
eighteen  hundred  and  eighty-two,  and 
every  four  years  thereafter,  except  as 
hereinafter  provided,  the  clerks  of  all 
courts  of  record,  except  of  the  supreme 
court,  the  St.  Louis  court  of  ap  pals, 
and  except  as  otherwise  provided  by  law, 
shall  be  elected  by  the  qualified  votere 
of  each  oounty  and  of  the  city  of  St. 

Louie,  who  shall  be  commissioned  by  the 
governor  - — — and  shall  hold  their 
offices  for  the  term  of  four  years,  and 
until  their  successors  shall  be  duly 
elected  and  qualified,  unless  sooner 
removed  from  office.” 


From  the  above  we  conclude  that  a county  clerk  is  a 
clerk  of  a court  of  record. 

In  your  letter  you  refer  us  to  Section  11679,  R.  S. 
Mo.  1929,  and  we  herewith  quote  said  section, as  follows: 

"whenever,  in  the  opinion  of  any  court  of 
record,  or  the  judge  or  judges  thereof  in 
vacation,  it  shall  be  necessary  for  the 
papers  in  eases  remaining  on  file  in  the 
office  of  the  clerk  of  such  court  to  be 
bunched  and  encased  in  suitable  envelopes 
or  wrappers,  labeled  and  reindexed,  such 
court,  or  the  Judge  or  Judges  thereof  in 
vacation,  may  order  the  clerk  of  said 
court  to  perform  such  service.  And  eaoh 
clerk  shall  keep  a correct  aeoount  of  the 
work  and  labor  performed  in  complying 
with  such  order,  and  the  court  shall  audit 
said  account,  and  shall  allow  the  clerk  an 
amount  for  such  service  as  shall  be 
reasonable.” 


don.  Forrest  Smith 
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Dee.  13.  1934 


A reeding  of  that  seetlon  shows  that  when  any  court 
of  record,  (which  Includes  a county  court)  shall  deem  it 
necessary  for  papers  in  cases  remaining  on  file  in  the  office 
of  the  clerk  of  such  court  to  be  bunohed  and  encased  in  suit* 
able  envelopes  or  wrappers,  labeled  and  reindexed,  such  court 
shall  order  the  clerk  of  said  court  to  perform  such  services. 

It  is  thus  seen  that  this  section  is  primarily  directed  to 
circuit  courts  or  clerks  of  the  circuit  court,  riowever,  it 
may  apply  to  county  courts  and  your  inquiry  concerns  clerks 
of  the  county  court  and  we  are  thus  writing  this  opinion 
hypothesized  on  that  fact.  Slid  section  provides  that  the 
court  may  order  the  clerk  of  said  court  to  perform  this  duty, 
thus  imposing  a duty  upon  the  clerk  of  the  court  to  perform 
when  directed  by  the  court.  When  directed  by  the  court  to 
perform  the  duty  provided  by  said  section,  then  the  clerk  is 
entitled  for  his  services  a reasonable  amount  of  money  for 
compensation,  same  to  be  fixed  by  the  court  ordering  the  work 
performed. 

Section  11781.  B.  8.  Mo.  1989.  provides  that  the  clerks 
of  the  county  courts  shall  be  allowed  fees  for  their  services. 

The  county  clerk  receives  into  his  office  certain  fees  from 
work  perforated  by  him  or  by  virtue  of  his  office  and  he  is 
permitted  to  retain  out  of  these  fees  a certain  amount  which 
is  his  compensation  for  being  oounty  clerk.  However,  he  must 
earn  the  amount  of  his  salary  from  the  fees  received. 

Laws  of  Missouri.  1933.  page  370.  Section  11811.  provides 
in  part  as  follows: 

"The  aggregate  amount  of  fees  that  any  clerk 
of  the  County  Court  under  Articles  2 and  3 of 
this  Chapter  shall  be  allowed  to  retain  for 
any  one  year's  service  shall  not  in  any  case 
exceed  the  amount  hereinafter  set  out.  * * * 

Provided,  further,  that  until  the  expiration 
of  their  present  term  of  office,  the  person 
holding  the  office  of  County  Clerk  shall  be 
paid  in  the  same  manner  and  to  the  same 
extent  as  now  provided  by  law  provided  that 
this  act  shall  not  apply  to  counties  in  which 
such  clerks  now  or  may  hereafter  receive  a 
fixed  salary  in  lieu  of  all  fees.  cotjbI salons 
and  emoluments." 


Hon.  Forrest  Smith 
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Dee.  13.  1934 


Above  we  have  concluded  that  a county  clerk  Is  a 
clerk  of  a court  of  record  and  that  Section  11679  imposes 
upon  him  a duty  to  perform,  ifaen  ordered,  and  gives  to  him 
a reasonable  compensation  for  performing  such  services. 

The  question  arises  as  to  whether  or  not  the  county  clerk* 
if  he  performs  such  services  by  virtue  of  Section  11679. 
supra,  must  account  to  the  county  court  for  the  fee  received, 
or  will  such  money  be  over  and  above  the  legal  amount  the 
county  clerk  may  retain  as  fees  of  his  office*  In  our  opinion, 
the  fee  received  by  virtue  of  said  section  must  be  accounted 
for.  In  reaching  this  conclusion  we  direct  your  attention  to 
Section  11610.  H.  S.  Mo.  1929.  which  in  part  provides  as 
follows: 

"Lvery  clerk  of  a court  of  record  in 
every  county  in  this  state  shall  make 
return  quarterly  to  the  county  court  of 
all  fees  bj  him  received  to  date  of 
return,  from  whom  received  and  for  vhat 
services.  ****#.■ 

As  stated  aoove.  it  is  our  opinion  that  fees  received  by 
a county  clerk  by  virtue  of  Section  11679  must  be  accounted  for 
and  that  same  will  not  be  money  over  and  above  the  legal  amount 
the  county  clerk  may  retain  as  fees  of  his  office. 


Yours  very  truly. 


James  L.  dorntiostel 
Assistant  Attorney -General. 

APW  UVKDl 


ROY  McKIT  RICK 
Attorney-  eneral. 


JLH  :L0 


“.-I  .wUr?  JUt/.riJi  .lty  of  Jt.  l4>ulay  when  thermo  of 

office  rogin.'* 


-*ece*r  «r  i*2*  1034* 


don./orrsat  mlth, 
~>tste  editor, 

•>«  fers.  n ix.yt  ~o. 


fTl  e n ! 


.ou1  ciiri 


You  love  requested  o ruling  on  Um  6*1#  upon 
which  u.«  nine  circuit  fcu-^oa  for  V o icy  of  St*  Louis 
elected  In  Lovc.-ater,  1234*  for  Urw  of  six  ye  ra,  t k« 
office,  UiCfl  coing  sons  dif  oroneo  of  oplni  *x  es  to 
*.ns\ler  such  Judges  t fee  office  on  January  first*  1936, 
or  -n  tbs  first  only  in  Lajiury,  which  la  Jnnu-  ry 
seventh*  1236. 

> rooua.ciy  all  of  auc)  nlno  Jot  00  would  so  his** 
office  m th#  seas  Onto.  c one!  tore  lo  eonru.  i .n  would 
result  if  oom  sore  to  VU  office  on  *anu  ry  first  sad 
m am  on  « ami ary  seventh*  lotb  In  1036  sod  upon  the  elec- 
cion  of  t^eir  sutca  -oit.  « loo  V-eae  nine  jv*l  so  < <?re 
elec  cod  without  cl*^s«iflc>Uany  aud  not  to  preside  over 
w\y  particular  division  of  the  circuit  court*  iur.  if  it 
were  determined  th-  t e certain  acr.  r of  then  should 
to-.e  office  an  -ne  d>y*  iUki  the  rem  inder  on  anjU*ar  si*y, 
there  would  be  no  possible  ssthou  of  di.  Un  ul  hin^  u e 
two  ijroups*  wonsecuently  our-  conclusion  nuat  bo  that 
all  of  those  nine  Jiat.es  tahe  office  on  the  sum  day,  if 
such  - construction  is  poasl.  e under , nd  not  fortloden 
ty,  Uie  i nstituti  on  <«ni  at  urtss  f ti  ls  state* 

t the  outset  of  this  tenolysis  let  It  Le  rsn^  ktd 
vh.t  tie  constitution  and  Vo  v>.ri>u*  statutes  present 
certain  a-sr  l^ulMes  . nd  Inr  ona latencies  which  c-n  only  to 
understood  y n historic!  k resuno*  * lb  sill  c onstitute 
the  luxk  of  U la  opinion.  3>  r«&ny  provision*  oust  bo 
referred  to  that  v>  p.  event  furt>>er  lec^thenln^  this 
opinion  . sir  su:  stiXice  >ru.  sill  bo  indict  ted  In  frequent 
lnattocMi  will  references  to  tbs  source  at  which  the 
emxchsent  itself  uiy  be  f und. 


on.  oiTMt  Julth  (Pe^e  2) 


i>ef  ox  e the  Constitution  of  1866  wont  into  effect 
a tnere  vm  on .y  on*  circuit  Judge  of  tho  ounty  of  3t*  Louis. 
That  constitution  (.rticle  VI,  octl  n XV)  pro  ided  tiuroe 
Judges  for  tho  circuit  court  of  ouch  county.  (In  too 
present  conetltutl  nal  provision  (VI, 27)  tho  designation 
bounty  of  Ut.  Louis"  lo  likewise  used,  as  it  was  enacted 
prior  to  tho  oep  r tion  of  city  end  c unty,  . ut  this  factor 
is  of  no  slt,nlfit:ence).  Tho  constitution  of  866.  which 
first  created  a eultl«o~aer*l  cL  cult  court  for  i.  inula 
will  therefore  bo  the  logical  historical  starting->oint. 
in  the  constitution  of  1M>,  rticlo  ;X,  section  aV  provided 
thst  three  circuit  wodge*  ohould  bo  elected  at  -he  general 
election  of  1868,  th-t  ifter  t .oir  election  end  nseuaption 
of  office  ouch  Juoges  ohould  y lot  determine  the  duruti  a 
of  Vie .r  several  tanas,  which  should  bo  two,  four  did  six 
ye-krs  rea  actively,  that  at  tho  goner  >1  elect!  n every 
two  ye^ra  thereafter  one  Judge  or  such  court  should  be 
elected  f>r  the  torn  of  «L  years,  winning  the  first  oad*y 
in  «ienu  ry  next  ensuing.  ecti  n a IV  of  such  rticlo  VI, 
which  related  to  el  cult  Judges,  and  was  of  state-wide 
application,  contained  the  following  * 

"At  the  general  electln  in  the  ye&r  one  thoueand 
«lght  hundred  and  alxty-s.ght,  *nd  at  the  gene<  «1 
election  every  sixth  year  thereafter,  except  ae 
hereinafter  provided,  all  the  circuit  Judges  ahull 
be  elected,  and  ah^ll  enter  upon  their  offices  on 
the  first  uondsy  of  Jewry  next  ensuing*" 

following  a practice  which  lo  atlxl  prevalent,  the 
Goner  1 Aseeobly  pieced  in  the  General  Statutes  of 
1666  s section  almost  Identical  to  the  above 
quotation.  (Jh.136,  Gee. I) 

1670  tuts  In  1870  the  General  .vseeuhly  provided  that  "from  and 

after  the  first  Monday  jf  January,  1871,”  the  circuit 
court  of  Gt*  Louis  shou.d  be  empoeed  of  five  Judges,  the 
additional  Judj-.ee  (the  power  to  increase  the  nunber  of 
Judges  was  given  to  the  General  Aesenily  by  the  Cjnetitutlon 
of  1666,  VI,  XV)  to  serve  for  six  year  tense* 

1876  constitution  In  1876  a new  constitution  vent  into  effect,  which  in 
so  f i r ae  it  is  relevant,  is  in  force  uneh  need  at  the 
present  tine,  nothing  le  maid  in  this  constitution  relating 
t>  the  date  when  circuit  Judges  assume  offloe*  It  is,  how- 
ever, provided  In  Article  VI,  Gee.  26  that  the  terms  of 
office  of  circuit  Judges  shall  be  six  yearn.  In  1876  there 
were  five  oir  cult  Judges  of  3t.  Louie  In  office,  three 
whose  terse  were  to  aspire  on  the  first  i-Umday  in  January, 
1877,  one  witose  term  was  to  expire  on  the  fir  st  Monday  in 
«7anu.-ry  1872,  and  the  fifth  whose  tern  was  to  expire  on  the 
first  : onduy  in  Janu.ry.1661.  aoh  of  these  Judges  h d been 
sleeted  for  s tens  of  six  ye.rs.  The  constitution  of  876 


Lon.<’oi  i'Nt  Smith  (Fate  3) 


provided  that  the  term  of  circuit  Jud  eo  should  be 
six  ye  ra9  so  apparently  t ere  wus  nothing  new  to 
disturb  the  status  quo.  Airther*:**ref  ths  statute 
of  1&669  (Ch.  136  >sc.  I)  referred  t *bove9  which 
was  almost  Identical  to  the  constitution  1 provision 
of  1866  cuoted  a ovs9  which  provided  that  the  tanas 
of  all  circuit  Judr.ee  should  begin  on  the  first  on- 
day  of  t/fcnBuryf  wee  eft  In  foroe  (in  fact9  without 
chan  e until  16829  *nd  with  such  1882  changes  until 
ths  prseent9  as  3.3.  1828  >ec • <«/)•  Be  farther 
changes  were  mode  in  the  apt;  Ic  t le  provisions  until 
1882 t during  which  tins  s circuit  Judge  or  Judges 
were  elected  every  two  ye^rs9  to  succeed  Judge*  whose 
tar.,  a expired  on  the  first  onlay  of  January  in  the 
respective  ye*ra  following  such  elections. 

1882  statute  in  1882  tis  statute  which  has  been  referred  to  Gr- 

ahovs -s  the  Statute  of  1866  wee  amended.  (laws  1892 
p.  9).  The  chief  difference  between  such  etatute^had 
been  that  instead  of  the  phrans  ** except  ae  hereinafter 
pruvlded9  which  is  in  the  constitutional  provision 
of  1866  quoted  arcve9  there  had  been  la  the  statute 
in  piece  of  the  sane  the  phr.ee  'except  ~s  otherwise 
provided  by  leer."  Juch  section  bed  provided  for  tha 
electin  f sjI  the  circuit  Judges  in  the  state  at 
the  general  election  of  1868 1 nd  every  sixth  year 
thereefter9  but  the  constitution  of  1866  had  provided 
th.it  there  Btuald  be  an  election  of  e circuit  Judge 
for  St.  Louie  every  two  years v and  it  must  have  been 
to  this  difference  that  the  exception  in  the  consti- 
tution and  statute  of  1865  referred.  It.  the  tine 
of  the  election  of  Judges9  and  not  the  tine  at  which 
their  terns  begin.  The  grammatical  position  of  ths 
exception  and  t is  su  stantivs  nature  thereof  both  con- 
firm the  Interpretation.  Mow  in  1882  there  wes  & 
previao  added  to  ths  st  atute  of  1866  as  follows  * 

"Provided  further,  that  nothing  esntalned  in  this 
section  shall  e c ns  trued  as  ehwwl^  the  lew  now  in 
force  concerning  the  election  of  circuit  Judges  in 
the  City  of  nt.Levls  and  the  bounty  of  ;uchanan.” 

:ith  the  addition  of  title  proviso  ee  tue  p) trass 
except  us  otherwise  provided  by  UsT'  was  dal  ted.  and 
In  s fora  so  eh  nged  this  statute  appears  as  u.2.1829 
bee.  1837. 

A ajar  question  ri  *ee  eceuse  of  this  188  : enactment. 
If  it  mount  to  refer  to  the  less  regurdln,  the  date  when  the 
t mr*B  of  the  st.  Louie  drouit  Judges  take  office,  and  by 
its  very  presence  ae  an  exception  In  the  statute  to  refer 
to  uwN  law  then  in  force  inking  Uh  termsof  the  St.  Louis 


Hon.  Forrest  S a Mb  (page  4) 


circuit  judaea  begin  on  a different  day  froa  the  beginning  of 
the  terns  of  all  the  other  oircuit  judges  in  the  state,  then 
the  preemption  would  be  that  the  9t.  Louie  oirouit  judges  do 
not  bejrln  their  terms  on  the  first  Monday  in  January.  However, 
in  1893  the  lav  applicable  to  the  f!t.  Louie  oirouit  judge"  uade 
their  terao  begin  on  Mondays,  and  all  the  judges  then  in  offioe 
were  el' o ted  for  terse  which  had  begun  on  Mondays,  and  all  the 
other  oirouit  Judges  in  the  state  had  likewise  begun  their  terras 
on  Mondry o.  Therefore  the  law  as  far  as  It  oonoems  the  day 
tenia  oomonce  was  the  sane  for  8t.  Louie  and  the  rest  of  the 
State,  and  the  proviso  added  In  1893  would  be  neanlnglews  and 
unnecessary.  If.  however,  the  proviso  neant  to  make  an  ezoeptlon 
as  to  the  tlae  of  eleotlon  of  the  St.  Louie  oirouit  judges,  its 
effectiveness  and  desirability  is  lined lately  apparent,  for 
here  the  las  applicable  to  Ht.  Louie  (and  uohanon  County,  as 
will  be  dlaoueaed  no re  fully  later)  did  in  1893  differ  frora  the 
lav  regarding  the  eleotlon  of  judges  in  other  oountlss  of  this 
stats. 


The  Constitution  of  1865  provided  that  one  Judge 
of  the  Circuit  Court  of  St.  Louis  should  be  eleoted  every  two 
years,  and  the  statute  of  I860  provided  that  all  Oirouit  Judges 
should  be  eleoted  in  1868  and  every  six  years  thereafter,  ex- 
oept  as  otherwise  provided  by  lev.  When  the  Constitution  of 
1865  was  euoerseded  by  the  Oonetitutlon  of  1675  there  was  no 
provision  in  the  Oonetitutlon  of  1875  or  any  statute  taking 
the  eleotlon  of  the  St.  Louie  judges  out  of  the  general  oper- 
ation of  the  1865  statute.  This  Ml  tuition  continued  until  1893. 
To  remedy  this  situation  the  General  Assembly  of  1893  added 
the  proviso  to  the  1865  statute  olearly  for  the  purpose  of 
ranking  It  definite  and  certain  that  the  old  law  relating  to  the 
tine  of  the  eleotlon  of  the  St.  Louie  judges  wasln  full  foroe 
and  effect  and  that  the  statute  relative  to  the  eleotlon  of 
Oirouit  Judges  other  than  the  City  of  St.  Louis  every  six  years 
beginning  with  1868  dldnot  apply  to  the  eleotlon  of  Oirouit 
Judges  in  the  City  of  St.  Louis. 

Therefore,  it  le  evident  that  the  eleotlon  of  the 
St.  Louis  judges  differed  frou  ell  other  Oirouit  Judges,  but  not 
In  the  tine  of  beginning  their  terras,  ’uoh  distinction  fron 
1865  to  1875  bein'?  in  the  corn  titutlon,  from  1876  to  1893  in 
the  exoeptlon  in  the  1865  statute,  and  froa  1893  to  date  in 
the  proviso  as  added  in  that  year  to  the  1865  statute,  which 
is  now  R.  S.  1939  Sso.  1937. 


bon./orr  at  Keith  (Pap#  5) 
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JV*tutea  la  18.-5  the  nuaber  of  Judge*  if  th#  St*  Louis  circ  it 

court  was  increased  for  th#  first  lias  sine#  th#  adoption 
of  th#  woastltutlon  of  1876*  Za  -n  Act  #f  active  u~irch 
6,  !8o6,  ( aw#  1896  p*  130 ) it  was  pr  vid#d  that  'on  and 
after  th#  first  Monday  of  January, j.697«n  th#  court  should 
consist  of  nlas  Jud  e*.  th#  fiv#  th#a  la  offie#  and  f ur 
now  Jwlgtiy  and  tnat  fiv#  judges  w#r#  to  a#  * lac  ted  ia 
1896v  a io r 6 y#ar  t#nas  and  two  for  two  j #ar  tarns. 

(lh#  t«ra  of  n#  jaige  of  th#  court  who  wos  am  th#  bench 
ia  1895  wa#  to  expir#  th#  flr*t  nduy  in  January, 1897) • 

Th#  su«c#aao r#  of  all  of  st-id  new  vud*,ea  war#  to  be  there- 
after  elected  for  six  yeirttrias.  Thus  aft#r  1896  all  nins 
Jud,  «s  #£*n  V.sir  terms  on  first  Mondays,  as  had  th# 
fiv#  who  were  xa  th#  ranch  b#fo r#  this  number  w a increased}, 
and  as  h .d  Vis  original  thr##  Jud^os  ejected  in  1868. 

■ Ano  ther  Act  was  #n  cted  in  1896*  Claw#  1895 
p . 150}  with  an  effective  date  of  ^ardh  12, 
increasing  th#  court,  as  of  th#  #ff#ctiv#  data 
of  th#  “ct,  to  7 Judges,  two  a#w  Judges  to  b# 
appointed  to  sarv#  until  J#o#ob«r  31,1896,  and 
two  successors  to  b«  #l#ct#d  in  1-  96 , >n«  fa- 
two  . #ars  .i nd  on#  for  six  y#  or#,  with  th# 

\ . access ors  -f  th#  new  vi*V  #b  #l#ot#d  in  1896 

to  have  tarns  of  six  y#ar#  # .ch.  Tram  th#  fact 
that  th#  Act  of  larch  2C,1896,  covers  these  two 
additions,  and  tha  th#  act  of  2arch  26,1896, 
ape .king  as  of  its  sff#etivs  dat#,  r«f#r#  to 
"th*  fiv#  Jiah.es  now  constituting  said  court," 
whan  if  th#  Act  of  .‘larch  12,1896,  was  to  b# 
op«ratlv#  thsr#  oust  havs  b##n  seven  Judges 
constituting  Vis  court  on  .'oarch  ; 6,1*95,  it 
s## ns  t int  th#  Act  t March  26. 1895, r«pe  led 
and  superseded  th#  -tet  of  Karen  12,  1896,  so 
th#  latter  will  o#  c nsld«r#d  n>  urth«r  and 
th#  fariaar  will  hereafter  b#  exiled  th#  Act 
of  1895." 

Thar#  can  b#  no  doubt  that  th#  Act  of  1896  fixed  th# 
terms  of  th#  Jodg«s  created  thereby  as  t spinning  on  ond*ys. 

This  is  apparent  ftroa  Jaction  11a  thereof,  ia  which  th#  aLov# 
i revisions  are  found,  and  In)  sections  12,  13,  14,  16  sad  16 
thereof,  in  Sxl  of  which  specific  functions  and  attributes 
of  tha  court  are  designated  as  beginning  on  th#  f ir  t onday 
of  January.  This  was  ths  first  cowprahenslv#  /scheme  of 
statute#  enacted  relating  particularly  to  ths  3t«  ouis 
circuit  court,  and  th#uc  ssctl  ns  war#  carried  into  th# 
revision  of  1899  as  Art.  XVI lent! tied  "St.  leuis  Circuit  Court", 
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of  the  c;.ene  and  charter  a.Iouia,  as  •t  asq. 

of  such  article.  In  ths  1909  revisi on  this  rtics 
ao  entitled  «ai  put  Into  ths  chapter  cm  'Courts  of 
t.oeord*  (a  .J.  1909  Chapter  36,  Art. 8)  and  In  the  1929 
revision  It  Is  artiels  7 or  A r\pt«r  9*  -uch  or  ths 
original  *ct  of  1896  is  sti  1 in  faros,  with  ths 
specific  provisions  regarding  ths  first  ‘ .ondxy  in  Janu-> 
ry,  an  cepacia. ly  r;o  uevorthy  is  3ee.  2112  of  ths 
1929  statutes  providing  that  ths  e ^pans^ti  n of  ths 
3t.  Louia  circuit  Judges  to  bs  received  from  ths  city 
shall  in  on  ths  first  1 onduy  of  *aoui-ry,189?.  If 
ths  compensation  fr  n ths  city  began  on  th  t date,  nod 
continued  for  six  years,  for  ths  performance  of  dutiso 
during  that  six  vsnr  period  as  Judges,  ns  tills  at  tuts 
provl  as.  it  would  seem  to  be  a vary  strong  trgueent 
against  the  coxpe:  a tlun  paid  cy  ths  state  beginning 
earlier  and  ending  earlier,  mien  such  stats  compensation 
also  «<  • to  be  paid  for  six  ye  rs  f r ths  performance 
of  ths  duties  of  Judge  during  such  six  year  period. 

Thus  after  the  affective  data  of  ths  1896  Act  it 
srda  no  difference  if  ths  1866  statute  (so  emended  in  18QC) 
or  ths  1896  statute  he  referred  to  so  to  tas  \ eg  Inning  of  tho 
term  of  circuit  Jud;:es,  for  both  provided  that  the  terms 
should  eg  in  m first  Mondays. 

tfo  further  applicable  enactments  occurred  before  1900. 
inos  1900,  tbs  oourt  has  been  increased  from  9 to  18 
Judges,  by  additions  of  ona  or  two  Judges  at  a time, 
v -awe  1903  p.  142  inoreuaii^  to  eleven}  Laws  1906  p.  127 , 
increasing  to  tvslvs|  Law*  1916  p.  291,  increasing  %> 
fourteen^  . aws  1921  p.  301,  increasing  to  i6t  Laws  199 
p.  149,  increasing  to  18; • These  Acts  are  all  in  sub* 
stantial ly  n identical  form.  nly  tho  first  asotim 
of  son  one  has  found  itself  inti  any  revision  of  ths 
statutes.  v»ch  Act  has  used  the  asms  machinery  for  tha 
.nor  ease,  l.e. , a declaration  that  from  ths  effective  date 
of  ths  act,  ths  ourt  shall  c insist  of  ths  enlarged  muster 
of  Judges,  that  ths  governor  shall  appoint  ths  new  Judges 
to  serve  until  December  31  of  the  ye  -r  following  the 
enactment,  sad  that  ths  successors  of  e uch  ap  ointlve 
Judgaa  shall  bs  elected  in  ths  year  fo  lowing  ths  enmotosat, 
for  terms  f six  ye&rs  each.  Nothing  is  sold  about  when 
the  terms  of  tits  first  new  Judf  as  s eated  under  ths 
current  snaotasnt  shall  begin  their  terms,  uni sss  such 
date  can  bs  inferred  from  ths  date  on  hlch  ths  terms  of 
their  appointed  predecessors  expire.  As  s specimen  of 
such  acts  the  1903  Act  in  set  out  below,  Uec.6,  ths 
emergency  clause,  is  omitted.) 
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tcXi  n 1.  From  and  after  the  taking  affect  of  thia 
act  the  circuit  court  of  the  city  of  St.  louie  ah.  il  be 
composed  of  eleven  judge*. 

,f3eo*  2.  aoediutely  an  the  taking  effect  of  this 
.ct  the  governor  shall  appoint  two  Judge*  of  said  circuit 
c>u  t for  a tern  ending  on  the  31st  day  of  ece«*>er#1904# 
and  the  said  additional  Judge*  hereby  provided  for  shall 
posses*  the  sane  a allfl cations  and  shall  receive  the  eaa* 
compensation  and  fro*  the  sane  source*  as  the  present 
Judges  of  said  circuit  court. 

"~eo.  3*  At  the  general  eleoti  n held  in  t a city 

of  ot.  Louis  in  Ko vaster ,1904,  successors  to  said  additl  nal 
Judges  hereby  created  shall  be  sleeted  for  a tera  of  six 
years  end  thereafter  their  successors  shall  be  sleeted 
for  the  same  tens. 

"->60.  4.  All  acts  and  parte  of  acta  Inconsistent 

with  this  act  are  hereby  repealed. " 


hereafter  the  discuaei  a of  this  1903  act  will  be 
to  apply  with  like  force  to  the  acts  subsequent  to  it. 

It  would  certainly  set*  that  the  suceeosare  of  the  two 
Judges  appointed  in  1903.  w 1th  Xorm  expiring  oecewber  31# 

1«04 1 would  be  intended  to  succeed  such  appointed.  Judges 
without  le  vin  * gsp  tn  the  office*  (l.e.  e gap  fro*  Decs** 
i ar  3l*t,1904,  to  the  first  Monday  in  January  of  1906)  • 

However y st  the  gene  el  election  in  St.leuis  in  1904y  in 
Edition  to  the  two  new  Judges  to  be  elected  under  the 

1903  statute*  there  were  three  other  Judges  to  be  elected 
to  succeed  the  three  Judges  in  office  when  the  1 03  statute 
w&s  enacted  whose  terras  were  to  expire  n the  first  Monday 

f January , 1906.  Therefore  three  of  the  five  Judges  elected 
in  1904  could  not  take  office  until  the  first  U nday  of 
1906  without  reducing  the  terns  of  their  predecessors  to 
let>s  than  six  yours.  To  say  that  the  other  two  Judges 
elected  in  1904  should  take  office  on  January  first,  end 
their  three  colleagues  elected  at  the  sane  ties  should  take 
office  later,  would  be  a curious  etutut  ry  o chess*  Which 
of  these  five  Judges  elected  in  1904  soul  clalw  to  take 
office  on  January  first?  Clearly  all  could  not,  for  the 
c .urt  under  the  1903  act  could  o ly  ensist  of  alevw* 
jud rss,  nine  of  the  eleven  hi  been  elected  and  had  tides- 

office  on  tiia  first  Monday  of  January  following  Loir 
elect!  ny  and  the  conatltuti  n fixed  their  tarns  at  six  yeurs 
and  gave  the*  the  right  to  stay  in  office  that  long.  There 
is  no  provision  for  casting  lots  as  there  was  in  the 
constitution  of  1866.  since  these  five  Judge*  elected  la 

1904  were  elected  generally  to  the  circuit  ourt*  and  war*  not 

and  could  not  have  been  elected  to  fill  any  particular 
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division;  thereof*  there  la  no  possible  war  of  fixing 
definitely  and  by  l»w  e method  of  aet^regation  or  classi- 
fication of  UtMt 

In  e~ch  of  the  act*  increasing  the  court  after  1903 
the  Baa te  problem  Is  presented,  so  that  nine  of  the  present 
incum  ents  ere  successors  (after  various  mesas  sueceesi  as) 
of  judges  whose  terns v of  six  years  each*  did  not  expire 
unti  the  first  ftondey  la  January  ef  the  seventh  ye  r after 
their  elections,  while  the  other  nine  present  Incan  enta 
&re  successors  of  Judges  added  to  the  court  sines  1900. 
whose  earliest  elective  predocoseors  succeeded  aprointlvo 
interim  Judges  whose  terns  *xpi  ed  on  * ecsnber  31  of  ths 
years  following  the  sets  creating  their  offices.  Three 
of  the  Judges  whose  tense  ere  now  ©bout  to  expire  are 
successors  of  the  19th  century  Judges*  while  the  other  six 
are  successors  of  Judges  whose  offices  were  created  after 
1900.  (these  c aput- ti  >ns  can  readily  be  made  by  diagram, 
for  which  the  Information  already  set  ut  will  be  auificlent)  • 

The  natural  first  Inference  froa  ths  provision  of 
each  of  the  1909  sad  later  acts  for  the  appolnfceent  ef 
tewpor  ry  interim  Judges  whose  terns  sxpire  ecsnber  31  of 
ths  year  follo.v in  their  sp  ointments  * would  be  that  tfte 
General  Assembly  thought  that  the  tars*  of  all  the  St.  Louis 
circuit  Judges  began  on  ths  first  of  the  year,  however* 
each  of  these  provisions  was  s temporary  one*  (i.e.  It  only 
was  effective  once*  on  the  December  31  of  the  year  after  the 
enactment)  which  never  found  Its  way  Into  the  revisions  of 
the  statutes.  Also  et  the  tins  of  each  of  these  acts  (1903 
et  eeq.)  there  were  in  force  the  general  statute  of  18i6 
as  amended  in  189ft  to  the  effect  that  all  circuit  Judges 
begin  their  terns  on  the  first  koadsys  of  «axnfcay*end  the 
set  of  1898  relating  particularly  to  ths  circuit  court  of  the 
wlty  ef  ot .Louis*  with  the  various  provisions  relating  to  the 
beginning  of  the  functioning  of  a uch  c urt  on  the  first 
Monday  or  January.  1897.  Under  these  letter  two  sets  «nd 
the  e institutional  provision  fixing  six  year  tense*  it  would 
need  reasonably  clear  language  to  work  sn  implied  repeal  of 
such  sets*  espsclally  when  eaea  e repeal  would  deprive  sons 
Judges  of  parte  of  their  six  yuar  terns  for  which  they  were 
elected*  Thus  it  would  seen  that  the  three  Judges  elected 
In  1904  to  take  the  places  of  the  three  Judges  elected  In 
1898  for  six  year  terns  expiring  the  first  Monday  of  January* 
1906*  could  not  take  of  floe  until  the  first  ;ionday  of  January* 
1905. 


The  remaining  question  is  if  ths  two  new  Judges  sleeted 
in  1904  to  take  -he  offices  created  by  ths  1903  act  take  or 
should  have  taken  office  an  January  first*  1908.  or  along 
with  their  colleagues  elected  with  than  on  the  first  ondsy 
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of  January, 1906.  The  answer  to  this  question  will  like* 
wise  solve  the  prol  .en  of  additional  judges  eroetod  under 
the  later  eotev  for  no  new  Inferences  (other  then  euau- 
iatlve  fores)  are  offered  vy  such  later  acts*  As  he  been 
said*  chore  wus  no  way  of  telling  which  of  the  five  judges 
elected  in  1909  were  elected  to  take  Office  on  January 
first,  1SM»*  assuming  that  they  were  to  take  office  at 
different  times.  As  an  &rgia seat  against  such  assumption 
is  the  princlpe  that  statutes  should  be  read  together* 

"a  statute  is  not  to  be  construed  as  if  it  stood 
solitary  nd  alone,  oaplete  and  perfect  la  itself, 
and  in  .‘la  cd  from  all  other  lawn*  Zt  is  not  to  be 
expected  that  a statute  which  Wkea  its  place  in  » 
general  syaten  of  jurisprudence  ah£ul  be  so  perfect 
as  to  require  no  support  fron  the  rules  and  statutes 
of  tlie  s/s  ten  of  which  it  scones  s pert,  or  eo  clear 
In  all  Its  tarae  se  to  furnish  in  Itself  all  the  li^ht 
needed  far  its  construction*  It  is  proper  to  look  et 
other  statutes,  to  the  rules  of  the  exason  law,  to  the 
sources  fron  which  the  statute  was  derived,  to  the 
general  p;  inciples  ef  equity,  to  the  object  of  the 
statute,  and  to  the  condition  ef  affaire  existing  when 
the  statute  « >i  adopted*  (citing  uudhorltlee)  • • • 
'Construction  has  ever  been  e potent  agency  in  harmonising 
the  operation  of  s t . tubes  with  equity  and  justice*  * 

JVitu  .es  are  to  be  eo  construed  as,  to  make  the  lew 
one  uniform  system,  not  a collection  of  divers  and 
disjointed  fragments.  tfhen  this  principal  of  construction 
is  adopted,  'an  unaetaent  of  to*~ay  has  the  benefit  of 
judicial  renderings  extending  buck  through  centuries 
of  past  legislation*'  ( ishop,  written  laws,  sec*  242b*) 

'a  stututv  * ays  the  author  just  referred  to,  'must  be 
construed  equally  by  Itself  and  by  the  rest  of  the  lew* 

The  mind  ef  the  Interpreter,  if  narrow,  wl.l  stumble  •' 

'The  collated  doctrine  Resulting  from  a ringing  together 
of  its  parts,  la,  that  all  laws,  written  and  unwritten, 
of  Whatever  aorta  and  at  whatever  different  dates  estab- 
lished, are  to  be  construed  together,  contracting, 
expanding,  limiting  and  extending  one  another  into  one 
syaten  of  jurisprudence  as  nearly  harmonious  and  rounded 
as  it  can  be  nade  without  violating  unyielding  written 
or  unwrlttno  terns* ,w 

Jtate  ex  lnf.Hajor  v.  Aalek,  347  Ho *271,290, 

16a  3.4.691  (1912). 


If  ell  the  judges  elected  in  any  one  year  in  St*  Louis 
should  begin  their  terms  at  the  sane  tine,  in  Such  general 
election  sons  of  the  judges  era  elected  to  succeed  j ud.  ea 
whose  terns  do  not  expire  until  the  first  ondey  of  January 
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n x.|  unci  consoquantly  thsy  cannot  begin  their  terms  on 
Januaty  first,  sod  since  an  inference  (fir  i the  December 
31st  expiration  of  terms  of  interim  jud^-es)  is  necessary 
to  require  the  other  Judges  to  login  their  terms  an 
January  first,  that  inference  should  not  be  dream* 


It  my  be  seld  that  te  eey  thet  the  two  Judges 


It  UJaV  t 

olnted  in 


&pv>ointea  in  19ft*  m m terms  were  to  expire  December  31* 
1904,  ere  to  be  succeeded  by  Judges  whose  terms  ere  not  to 
•gin  until  the  first  Leahy  in  :9a,  so  that  the  court 
should  e nslet  of  eleven  Judges  from  the  ppolaVoanta 
under  the  1903  set  until  December  3. at,  1904,  with  an  hiatus 
fr  a the  latter  date  until  the  first  on  y of 
which  hlstae  only  mine  Jud.ee  were  n the  oemffc,  wil 
full  bench  resumed  after  such  first  . -onday,  is  s c 
tion  reaching  e result  so  peculiar  that  it  should  be  avoided 
if  possible*  However,  the  s terms tive  construction  presents 
an  a*  surdity  which  is  even  worse,  for  such  alternative 
construction  would  result  in  * permanent  svil,  recurring 
after  every  general  election  so  ee  to  ernes  an  hiatus  at 
e ach  such  tiorn,  while  the  construction  hare  advanced  pro* 
only  s peculiarity  which  happens  ut  once  for  e*<fe 

the  number  of  the  Judges  of  the  court*  Also  the 
ultern^tive  onstruetian  presents  s dlxeamSfehlch  the 
present  low  offers  no  solution,  while  thft  c Detraction 
offers  st  least  s els  t,  workable  rule  vhich,  if  enforced, 
will  constitute  s per.u.nent  solution* 


jenta 
increase  In 


The  strongest  -rguaent  for  the  alternative  c ns  ruction 
is  that  it  would  be  ridiculous  for  the  General  Assembly 
to  ha/e  provided,  in  every  ct  Inereasix^;  the  court  since 
1900,  that  there  should  be  a gap  the  year  u ter  eedh  erv.ct- 
ent  fir  e December  31st  to  the  first  lend  y in  waraury  next 
in  the  files  of  the  addition.!  Judges  created  by  such  acts, 
nd  that  therefore  the  inference  must  be  drawn  that  the 
snsral  Assembly  meant  the  new  terms  of  such  additional 
elected  Judges  tj  begin  n January  first*  The  General 
Assembly,  however*  apparently  ce  consciously  face  such 
gape  with  equanimity,  for  in  m act  of  1889  (Laws  x889 
p.74;  increasing  the  number  of  circuit  Judges  of  Buchanan 
county  fr  m one  to  two,  an  interim  Judge  (like  those  under 
the  3t*  Louie  acts  of  1903  st  aeq.)  ess  provided  fr , to  be 
appointed  tp  serve  until  December  Jl,  1890,  «nd  it  was 
provided  <n  the  asms  section  of  the  act  thet  the  successor 
of  such  interim  Judge  should  begin  his  term  m the  first 
Monday  of  Dmuary,  1891*  January  first,  1891,  was  s Thurs- 
day* 


Kon. Forrest  ~>alth  (Pagt  11) 


Th res  of  the  nine  present  incuaoents of  the  Circuit 
Court  of  the  City  of  St«  Louis,  whose  successors  wers 
•looted  la  1934 9 art  successor*  (after  aaqy  mesne  succes- 
sions) -f  Judges  of  that  court  who  were  elected  for  terse 
not  to  end  un  11  a first  Monday  of  January • These  original 
judges  were  guaranteed  fay  the  Constitution  of  Missouri  six 
year  terse,  as  ware  their  eucceaso re9  ao  the  chain  of  aix- 
yo  x terse  d^ws  to  193d  ae  to  each  three  Judjras  should  not 
and  cannot  fors  Its  next  link  until  January  7 ,193d.  The 
fact  that  any  or  all  of  these  nine  incuatenta  or  any  of 
their  prodecoeeore  say  have  t ken  ft Ice  os  January  first 
in  the  post  of  the  year  after  they  vers  elected  could  sot 
alter  the  constitution  1 and  statutory  a chase  which  fixes 
the  tarsini  at  first  Mondays  In  January;  elx  years  apart* 

In  con  lualoa,  It  le  our  opinion  that  under  the  pres* 
exit  law  the  terse  of  ell  Judaea  of  the  Circuit  ~ourt  of  the 
City  of  >t*  Lewis  begin  on  the  first  Monday  of  the  January 
next  ensuing  after  their  elections. 


Assistant  Attorney  aner-TT 
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CIRCUIT  CLERKS  - Fees  In  criminal  cases  under  Section  11785 

for  Incorporating  bill  of  exceptions  Into 
transcript* 

December  28,  1954 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Doer  Sir: 


We  have  your  request  of  Deoember  19, 
1954  for  an  opinion,  whloh  In  part  Is  as  follows t 

" ++  the  Circuit  Clerk  of  Douglas 
County,  Missouri,  claims  that  he 
Is  entitled  to  5 % per  hundred  words 
for  the  Incorporation  of  s copy  of 
the  bill  of  exceptions  In  his 
transcript  to  the  Supreme  Court 
as  provided  under  Section  11785, 

R*  S.  Mo*  1929,  which  provides  as 
follows : 

• e»that  In  counties  contain- 
ing less  than  fbrty-flve 
thousand  Inhabitants,  In 
cases  In  which  the  party 
applying  for  such  transcript 
shall  furnish  to  the  clerk 
of  any  circuit  court,  court 
of  common  pleas,  or  criminal 
courts,  a typewritten  copy 
of  any  bill  of  exceptions,  or 
any  part  thereof,  then  It  shall 
be  the  duty  of  such  clerk,  at 
the  request  of  the  party  so 
applying,  to  Incorporate  such 
cony  Into  such  transcript,  and 
for  the  part  so  Incorporated 
he  shall  receive  only  five 
cents  per  hundred  words  w d 
figures* • 


#2  - Honorable  Forrest  Smith 


"Wo  mould  be  pleased  to  have  the 
opinion  as  to  what  charge  ha  la 
rightfully  entitled  to. 


In  an  opinion  dated  June  23d,  1933,  this 
department  oonstrued  the  tern  "transcript",  as  used 
in  Section  11787,  R.  S.  Mo.  1929,  but  that  opinion 
did  not  In  any  way  construe  Section  11783,  R.  S.  Mo. 
1929  quoted  in  your  letter. 

The  statute  (11785)  relates  to  the  fees 
of  clerks  of  circuit  courts  and  of  eourta  of  common 
pleas;  the  first  pert  of  the  statute  refers  to  the 
fees  in  civil  cases,  while  the  latter  pert  refers  to 
fees  In  both  civil  and  criminal  oases.  We  do  not  at 
this  time  pass  upon  the  constitutionality  of  this  act 
as  to  whether  or  not  it  meets  with  the  requirements 
of  the  Constitution  with  reference  to  the  title  of  the 
act.  However,  the  plain  meaning  of  the  statute  Is 
clear;  It  is  made  the  duty  of  the  clerk  to  Incorporate 
any  bill  of  exceptions  into  the  transcript,  and  for 
such  services  he  shall  receive  five  cents  per  hundred 
words  and  figures. 

It  is,  therefore,  the  opinion  of  this  of* 
floe  that  the  circuit  clerk  is  entitled,  under  this 
section,  to  five  cents  per  hundred  words  for  incor- 
porating such  bill  of  exoeptlons  into  the  transerlpt. 


Yours  very  truly. 


F HAM KLIN  K.  REA QAM 
Assistant  Attorney  General 


APPROVED* 


m grnrmnr  ~ 

Attorney  General 


FtR*FE 


STATUTES:  of  no  force  or  effeot  prior  to  effective  date 


/ 


February  18,  1954. 


Hon.  F.  M.  3 taupe,  Collector 
City  of  Pleasant  Hill 
Pleasant  Hill,  Missouri 


FI  LED 

/7 

/ 

/ 


Dear  Mr.  s taupe: 

Me  herewith  acknowledge  receipt  of  your  request  for 
an  opinion  of  this  office  reading  as  follows: 

"I  understand  that  there  vae  a bill  passed 
souetlne  ago  which  cancel Is  all  penalties 
on  unpaid  taxes  for  the  aonths  of  Jan.  & Feb. 
tho*  I understand  soue  are  still  collective 
penalties. 

May  we  have  your  decision  on  this  natter  for 
wnlch  we  will  thank  you  wary  much?" 

The  bill  referred  to  in  your  letter  is  undoubtedly 
House  Hill  #124,  passed  by  the  57tn  General  Assembly  in  extra 
session,  reading  as  follows: 

‘That  all  penalties  and  Interest  on  personal 
and  Real  Estate  Taxes,  delinquent  for  the  year 
1952  and  prior  years  snail  ue  computed  after 
December  51,  1955,  on  the  sane  penalty  basis 
as  the  taxes  delinquent  for  the  year  1953 
until  paiu. • 

le  direct  attention  to  the  fact  that  this  Bill  carries 
no  emergency  clause  and  accordingly  cannot  be  effective  until 
the  lftth  day  of  April,  1934. 


Hon.  r,  stamp# 
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Fcbrurjj  19,  1934 


Z. 

TAXJE3  CANNOT  UR  PAID  UNDER  HOUBI 

BILL  # 134  UNTIL  APRIL  1ft,  193  . 


Our  constitution  provides  the t no  bill  shsll  be 
effective  until  ninety  uaye  after  t e adjournment  of  the  Legislature 
cnaotlng  the  las,  (deotlon  36,  Article  IV).  In  our  opinion 
payment  of  tares  under  the  above  quoted  act  during  January  and 
February  would  annul  tnls  constitutional  provision.  It  has  been 
the  long  established  rule  of  las  in  this  utate  than  n cn<  et  ent 
of  the  Legislature  has  no  force  or  effect  for  any  purpose  until 
its  effective  date,  aueh  was  the  holding  of  the  iuprome  court 
In  the  early  case  of  3t« Louis  vs.  Alexander,  23  ho.  483,  and  the 
c ee  of  Keane  ve.  Cushing,  lb  Mo.  App.  96.  In  the  latter  c se  *• 
find  the  following  pronounceme  nt  of  the  law,  1.  c.  99 1 

"*  * * * It  is  a general  rule  that,  ^h ere  n 
constitutional  provision  prescribes  the  date 
at  which  an  act  of  the  legislature  shall  take 
effect,  until  the  arrival  of  th-st  date,  it  has 
no  foroe  or  validity  for  ny  purpose  whatever; 
not  even  for  the  purpose  of  lap-rtlng  notice 
of  its  existence.  It  is  said  by  an  authoritative 
writer  on  statutory  construction:  • A statute 
which  is  to  become  a law  at  a future  date,  is 
a nullity  in  the  n aatimo.  It  do<=s  not  even 
operate  as  notice  to  persons  to  be  effected  by 
it;  nor  does  a repealing  clause  In  it  put  an 
en..  to  the  law  to  be  repealed. ••  • • •• 

The  general  rule  as  there  stated  was  adopted  by  our 
dupress:  Court  In  the  Alexander  o se  supra,  and  referred  to  by  ths 
t. Louis  Court  of  Appeals,  1.  o.  lOOt 

*•  • • »Our  juprejoe  court  has  taken  the  name 
view  of  the  subject.  The  olty  and  county  of 
fjt.Louia  were  authorlz*.  by  a statute  to  make 
a certain  subscription  to  the  capital  stook  of 
a railroad  company.  The  statute  provided  that, 
before  the  subscription  should  be  made,  ths 
question  should  be  submitted  to  a vote  of  the 
people  at  an  election.  Tne  statute  ooi.tnlned 
no  clause  as  to  the  time  within  whioh  it  should 
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take  effect.  This  being  eo,  under  the  general 
law  then  in  force  (Rev.  Code  184b,  p.  698),  It 
did  not  take  effect  until  ninety  daye  after  lte 
passage.  Nevertheless,  tbs  question  was  sub- 
mitted to  a vote  of  tne  people  at  an  election 
bold  before  the  expiration  of  that  tins.  It 
resulted  in  favor  of  making  tne  subscription. 

The  county  court  thereupon  made  the  subscription. 
It  was  held  that,  because  the  eleotlon  had  been 
held  before  the  statute  authorizing  the  sub- 
scription becaae  operative,  the  subscription 
was  void.*  • • •• 


CONCLUSION. 


It  is  therefore  the  opinion  of  this  office  that  no 
force  or  effect  can  be  given  to  House  Bill  124  until  the  effective 
date  of  the  act,  to-elt,  April  lg,  1934. 


Respectfully  submitted. 


HAKRY  U.  MALTIKR,  JR. 
Assistant  Attorney  General. 


approved: 


ROY  HoKITTRICK, 
Attorney  General. 


HuV:mh 


A-c.r  rv.vx'xv  j.ai  avxho  . — ocu  o iun  xu-ax  appxuyx  xai<co  euiu.  oxcuiexcxts  ou  uxxe 

Grain  Inspection  fund  #18,000.00  which  may  be 
paid  out  according  to  the  appropriations  charged 
to  the  Grain  Inspection  Fund  under  Section  14, 
Laws  of  Missouri  1933,  page  38. 


February  31, 

Mr.  Joe  Spoor,  Chief  Clerk, 

Grain  Inspection  and  weighing  Department, 
317  Board  of  Trade  Building, 

Kansas  City,  Missouri. 


1934. 


Dear  Sir: 


tfe  are  acknowl edging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

•TV  ill  you  please  give  me  an  opinion  con- 
struing Section  12-A1  of  H0upe  3ill  No. 

, 137,  which  w*- 8 passed  in  the  extra 

session? 

Sometime  ago,  '^18,000.00  was  appropriated 
from  the  Grain  and  Warehouse  Department, 
and  put  in  the  General  P«venue  Fund.  In 
Section  13-Al,  there  is  appropriated 
‘»18,000.00  for  the  Grain  4 Nerehouse  In- 
spection Fund,  which  is  chargeable  to 
the  General  venue  Fund,  and  it  does  not 
specify  how  it  is  to  be  used.  The  De- 
partment is  operating  on  the  least  ex- 
pense possible  at  the  present  ti'jie,  and 
we  are  badly  in  need  of  this  money  to 
pay  for  the  extra  help  during  the  months 
of  June,  July  and  August." 

# 

Section  12-A1  of  House  Bill  No.  137,  naesed  by 
the  57th  General  Assembly  in  extra  session,  provides  as 
folio*® ; 

"There  is  hereby  appropriated  to  the 
Grain  and  Warehouse  Inspection  Fund,  out 
of  the  State  Treasury,  chargeable  to  the 
general  revenue  fund,  the  sum  of  Eighteen 
Thousand  Dollars  (*>18,000.00)." 

You  inquire  for  what  ourpoaes  can  this  fund  be 
used  and  particularly  can  it  be  used  for  salaries  for  extra 
men  whom  it  is  necessary  to  enploy  during  the  months  of  June, 
July  and  August.  We  do  not  find  anv  decision  of  our  Courts 
construing  an  appropriation  of  this  kind. 

Section  19  of  Article  X of  the  Constitution  of 
i'issouri  provides  as  follows: 
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Hr.  Joe  Spo  r, 


"No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  funds 
under  its  management,  except  in  pursuance 
of  an  appropriation  by  law;  nor  unless  such 
payment  be  made,  or  a warrant  shall  have 
issued  therefor,  within  two  years  after 
the  passage  of  such  appropriation  act;  and 
every  such  law,  making  a new  appropriation, 
or  continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum  appropriated, 
and  the  object  to  which  it  is  to  be  apolied; 
and  it  shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  sura  or  object.  A 
regular  statement  and  account  of  the  receipts 
and  expenditures  of  all  nubile  money  shall 
be  published  from  time  to  tine." 

Under  the  foregoing  constitutional  provision,  it  is 
provided  that  every  law  making  a new  appropriation  shall  dis- 
tinctly specify  the  sum  appropriated  and  the  object  to  which 
it  is  to  be  applied.  Section  12-A1  does  distinctly  appro- 
priate the  sum  of  ^18,000.00  and  distinctly  appropriates 
and  transfers  it  to  the  Grain  and  Warehouse  Inspection  Fund. 

We  believe  that  the  appropriation  conforms  to  the  constitu- 
tional requirement. 

In  38  Cyc.  892,  it  is  said: 

"A  specific  appropriation  is  an  act  by  which 
a named  sum  of  money  is  set  apart  in  the 
treasury  and  devoted  to  the  payment  of  part- 
icular Claims  or  demands.  The  apnropriation 
must  be  specific  as  to  the  amount  or  fund 
appropriated  and  as  to  the  object  for  which 
the  appropriat ion  is  made,  it  being  suffi- 
cient, however,  if  the  amount  is  capable 
of  being  determined,  and  it  is  not  essential 
that  the  amount  be  certainly  ascertained 
prior  to  the  appropriation,  nor  need  the 
statute  designate  the  fund  out  of  which 
the  money  is  to  be  drawn.  The  appropriation 
need  not  be  made  in  any  particular  form  of 
words,  nor  need  it  necessarily  be  express. 

It  is  sufficient  if  the  legislative  intent 
to  make  an  appropriation  clearly  appears, 
expressly  or  by  implication,  from  the  terms 
of  the  statute;  but  such  language  must  be 
used  as  will  show  the  intention  of  the 
legislature  to  make  sn  appropriation;  and 
such  intention  will  not  be  inferred  from 
doubtful  or  ambiguous  language." 

The  Legislature  in  1933,  Laws  of  1933,  page  98, 
Section  14,  passed  the  following  appropriation: 


Mr.  Joe  Socor, 
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"GRAIN  AND  ffAREHCKJSE  DEPARTMENT. — There  is 
hereby  appropriated  out  of  the  State  Treas- 
ury, chargeable  to  the  grain  inspection  and 
weighing  fund,  the  sura  of  three  hundred 
ninety-one  thousand  tiro  hundred  dollars 
(•5391,200.00)  to  pay  the  salaries,  wages, 
and  per  diem  of  the  officers  and  employees 
and  other  expenses  of  the  grain  and  ware- 
house commissioner,  as  follows: 

A.  FOR  PERSONAL  SERVICE} 

1 warehouse  commissioner,  2 o tief  clerks, 

3 chief  inspectors,  3 deputy  chief  inspect- 
ors, 2 supervising  inspectors,  25  inspectors, 

3 registrars,  12  clerks,  36  weighers,  38 
samplers,  and  4 helpers  and  temporary  help 
including  clerks,  weighers,  samplers,  in- 
spectors and  helpers,  - --  --  --  --  --  - *’339 , 5?5 

B.  ADDITIONS: 

Laboratory,  scientific  and  testing  equip- 
ment, protein  laboratory  at  3t.  Louie  or 
St.  Joseph, 3,750 

C.  FOR  REPAIRS  AND  REPLACE”E!TTS: 

Laboratory,  scientific  and  testing  equip- 
ment, office  furniture,  and  equipment,  trans- 
portation and  conveying  equipment,  replace- 
ment of  automobile,  --------------  -2,400 

D.  FOR  OPERATION: 

General  expense:  Including  communication, 
printing  and  binding,  transportation  of 
things,  travel,  other  general  expense  (office 
rent  and  premium  on  bonds)  and  material  and 
supplies;  consisting  of  light,  heat,  power 
and  water  supplies,  small  tools,  miscella- 
neous supplies  and  repairs,  stationery  end 
office  supplies  and  special  material  and 


supplies,  -------------------  45,525 

Total, 4391,200" 


Under  Section  14  above,  the  Legislature  appropria- 
ted out  of  the  Treasury  and  chargeable  to  the  Grain  and 
Inspection  Fund,  5391,200,  and  provided  for  what  purposes 
the  money  appropriated  out  of  the  Grain  Inspection  and 
Veighing  Fund  should  be  used.  3y  3ection  12-A1  above,  the 
Legislature,  by  appropriation,  transferred  from  the  general 
revenue  fund  in  the  State  Treasury  to  the  Grain  and  sTsre- 


Mr.  Joe  Spoor, 
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house  Inepection  Fund  the  sun  of  '18,000.00.  Section  12-Al 
did  not  appropriate  this  sun  for  any  particular  expenses 
and  apparently  it  was  the  intention  of  the  Legislature  to 
replenish  the  Grain  Inspection  Fund  by  this  amount.  The 
Legislature  had  previously  made  appropriations  out  of  the 
Grain  Inspection  Fund  for  various  purposes  and  in  paragraph 
A,  for  Personal  Services,  under  Section  14,  had  appropriated 
1339,525.  Since  Section  12-Al  was  appropriated  to  replenish 
the  Grain  and  Inspection  Fund  and  not  specified  for  any 
enumerated  expenses,  we  believe  that  it  may  be  used  to  nay 
the  appropriations  made  by  Section  14  above.  e believe  that 
this  sum  of  money  may  be  paid  out  for  salaries  under  para- 
graph A of  Section  14,  so  long  ns  the  total  amount  expended 
out  of  the  Grain  Inspection  and  Weighing  Fund  for  salaries 
does  not  exceed  the  su$  of  $339,525,  authorized  for  that 
purpose,  Ye  conclude  that  Section  12-Al  did  not  appropriate 
an  additional  318,000.00,  but  that  the  intention  of  the 
Legislature  was  to  withdraw  from  the  general  revenue  fund 
this  sum  for  the  purpose  of  replenishing  the  Grain  In- 
spection  Fund  and  making  available  actual  money  not  other- 
wise available  in  the  Grain  and  Inspection  Fund,  out  of 
which  the  appropriation  under  Section  14  above  could  be 
paid.  Apparently  there  were  less  fees  in  the  Grain  In- 
spection Fund  than  the  amount  appropriated,  resulting  in 
a deficit. 


In  answer  to  your  inquiry,  therefore,  it  is  our 
opinion  that  the  £18,000.00  appropriated  to  the  Grain  and 
Warehouse  Inspection  Fund  under  Section  12-Al  was  merely 
a transfer  of  appropriation  from  the  general  revenue  funA 
to  the  Grain  and  Inepection  Fund,  and  that  that  sum  of 
money,  or  portions  thereof,  may  be  used  for  any  of  the 
purposes  set  forth  under  the  appropriations  set  forth  in 
Section  14  above,  so  long  as  the  amounts  withdrawn  for 
the  various  purposes  do  not  exoeed  the  aount  appropria- 
ted therefor.  In  other  words,  that  all  or  a nortion  of 
this  $18,000.00  may  be  used,  under  paragraph  a of  8ection 
14,  for  personal  services,  except  that  the  total  amount 
expended  during  the  biennium  for  that  purpose  shall  not 
exceed  '339,525. 


Very  truly  yours. 


APPROVED : 


FRANK  W.  HAYES, 

Assistant  Attorney  General. 


Attorney  General. 


F :H:S 


» 


ELECTIONS.:  An  election  to  determine  whether  or  not  intoxicating 
liquor  shall  be  sold  in  a city  must  be  a special 
election  and  must  not  take  place  within  60  days  of 
any  general  election;  city  or  school  election  not  a 
general  election  under  the  Constitution  and  Laws  of  Mo. 


Son.  R.B.  Snow,  Jr., 
City  Attorney, 
Ferguson,  Missouri. 


Dear  Sir: 


This  department  is  in  reeeipt  of  your  request  for  an 
opinion  as  to  the  following  state  of  fucts: 

"The  Board  of  Aldermen  of  the  City  of 
Ferguson  had  presented  to  it  a petition 
requesting  an  election  to  be  called  for 
the  purpose  of  permitting  the  sale  of 
liquor  in  excess  of  &£  and  in  accordance 
with  the  provisions  of  the  Liouor  Control 
Act  requests  that  an  election  to  vote 
upon  said  proposition  be  held  within  40 
days.  I understand  that  you  have  ruled 
that  an  election  for  school  directors  is 
an  election  held  under  the  Constitution 
and  that  under  the  provisions  of  the  Li- 
quor Control  Act  no  special  election  oould 
be  held  as  contemplated  in  said  Act  until 
60  days  after  such  school  election. 

In  vitW  of  the  fact  that  there  will  be 
held  in  the  City  of  Ferguson  on  April  3rd 
a municipal  election  for  the  purpose  of 
electing  aldermen  and  also  a school  election 
for  the  purpose  of  electing  directors  of 
the  school  board  and  fixing  a rate  of  taxa- 
tion, I would  like  to  know  what  your  latest 
ruling  is  on  the  question  of  what  consti- 
tutes a general  eleotlon  and  if  possible 
would  like  to  have  a oopy  of  your  opinion 
so  that  I may  advise  the  Board  of  Aldermen 
as  to  a date  it  may  set  for  said  eleotlon." 


Hon*  R.B.  GhOW,  Jr* 
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I. 


An  eleotlon  to  determine  whether  or 
not  Intoxicating  llouor  shall  be  sold 
In  a city  must  be  a '"special  election 

yd-™8,*  "ot 

days  of  any  general  eleotfonV 

See*  44- a- 1 of  tha  Liquor  Control  Act  provides  in  part  as 
follows: 

"Provided,  that  no  suoh  election  held 
under  the  provisions  of  this  section 
shall  take  plaee  on  any  general  elee- 
tion  day,  or  within  sixty  (60)  days  of 
any  general  election'll  eld  under~~HTe 
Constitution  and  laws  of1  this  state, 
so  that  suoh  elections  as  are  held  under 
this  section  shall  be  special  elections 
and  shall  be  separate  and  distinct  from 
any  otner  elect!  m wl  at  ever* 


It  will  be  noticed  that  the  election  must  be  "separate  and 
dlstlnot"  from  any  other  election.  In  the  case  of  Dysart  v.  City 
of  St.  Louis,  11  S*V*  (2d),  l.c.  1052,  1053,  the  Court  said: 


"Here  is  an  indication  of  an  intention 
on  the  part  of  the  Constitution  makers 
to  define  a special  election  as  one 
especially  called  at  a time  different 
from  the  day  of  any  election  which  comes 
regularly  according  to  law*  The  def- 
inition of  *01001100',  in  section  88 
of  the  act,  shows  that  a general  election 
may  be  local  as  well  as  state  wide* 

* * * * * 

The  rulings  in  other  states  are  conflict- 
ing upon  this  subject,  but  the  weight 
of  the  authority  favors  the  definition 
that  a special  election  means  one  taking 
plaee  at  a time  different  from  that  at 
which  an  election  fixed  by  lav  is  held.” 


II. 

A city  election  or  school  election  not 
a general  election  under  the  Constitu- 
tion and  laws  of  the  State. 


vldee 


Article  Till,  See.  1 of  the  Constitution  of  Missouri  pro- 
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"The  general  election  shall  be  held 
biennially  on  the  Tuesday  next  fol- 
lowing the  first  Monday  In  November 
of  each  even  year;  but  the  General 
Assembly  may,  by  law,  fix  a different 
day*-- two- thirds  of  all  members  of  each 
house  consenting  thereto." 

See.  655,  R.S.  Mo.  19S9,  providing  for  rules  for  constru- 
ing statutes,  provides  In  part: 

"*♦** the  term  * general  election*  refers 
to  the  election  required  to  be  held 
on  the  Tuesday  sueeeedlng  the  first 
Monday  of  November,  biennially.  ***** 

Fortunately,  the  ease  of  The  State  v.  Searcy,  39  Mo.  App. 
393  construes  a similar  provision  of  the  local  option  law  of  1886. 
The  court  said  (l.c.  405-6): 


"It  Is  next  objected  that,  whereas,  ac- 
cording to  the  law  In  force  at  the  time 
when  this  election  was  ordered  and  held, 
a general  school  election  In  all  the 
counties  of  the  state  was  required  to  be 
held  on  the  first  Tuesday  In  April,  whloh 
was  the  second  day  of  that  month,  and 
whereas  the  election  ordered  by  the  county 
oourt  on  the  question  of  local  option  was 
held  on  the  eleventh  of  February,  which 
was  within  sixty  days  of  the  election  of 
sohool  directors,  the  election  on  the  ques- 
tion of  local  option  was  void  under  the 
terms  of  the  statute.  The  provision  of 
the  statute  relating  to  elections  on  the 
question  of  local  option  outside  of  the  corpo- 
rate limits  of  any  city  or  town  are  »that 
no  such  eleotlon,  held  under  the  provisions 
of  this  act,  shall  take  place  on  any  general 
election  day,  or  within  sixty  days  of  any 
general  eleotlon  held  under  the  constitution 
and  laws  of  this  state,  so  that  elections 
as  are  held  under  this  act  shall  be  special 
elections,  and  shall  be  separate  and  distinct 
from  any  other  election  whatever.*  The 
Revised  statutes  of  1879  contain  this  gen- 
eral provision:  *The  construction  of  all 
statutes  of  this  state  shall  be  by  the  fol- 
lowing additional  rules,  unless  sueh 
construction  be  plainly  repugnant  to  the 
Intent  of  the  legislature,  or  of  the  context 
of  the  same  statute.  ***♦  sixteenth,  the 
term  * general  election*  refers  to  the  election 
required  to  be  held  on  the  Tuesday  succeeding 
the  first  Monday  of  November  biennially*. 

R.S.  1879,  section  3126.  This  shows  that 
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CONCLUSION 

In  view  of  the  foregoing,  we  eonolude  that  a city  or  school 
sleotion  is  not  within  the  meaning  of  the  Liquor  Control  Act 
providing  "that  no  such  eleotion  held  under  the  provisions  of  this 
section  shall  take  place  on  any  general  election  day  or  within 
sixty  days  of  any  general  election  held  under  the  Constitution  and 
laws  of  this  state.”  It  Is,  however,  necessary  that  any  election 
oalled  under  the  Liquor  Control  Aot  must  be  separate  and  dlstlnot 
from  any  other  election. 


Respectfully  submitted. 


JOHN  HOFFMAU,  Jr., 
Assistant  Attorney  General 


APPROVED: 


feoKWWTMj; 

Attorney  General 


TAXATION:  ho  time  limitation  on  assessment  of  omlttsd  proparty. 


April  5,  1934. 
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Hon.  Ton  w.  bpratt 
Assistant  Attorney 
office  of  Solicitor 
U.  s.  l>ept.  of  Agriculture 

HOP#  Cliff  HOtol 
Van  stur an,  Missouri 


My  near  sir: 

*a  aoknoel edge  receipt  of  yc.ur  latter  respecting  the 
assessment  of  oalttad  property  under  section  978h  R.  a.  Mo. 
1929.  and  In  accordance  with  such  communication  render  the 
following  opinion.  Tour  letter  reads  In  part  as  follows: 

*1  Have  been  placed  temporarily  in  charge  of 
title  vork  In  connection  with  tbe  acquisition 
of  lands  for  National  Forests  In  tbe  State  of 
Missouri,  and  la  oomplilng  notes  to  govern 
our  requirements  In  tne  purchase  of  these 
lands  I ran  across  Section  9788  of  tbe  Revleed 
Statutes  of  Missouri,  and  It  appears  from  tbls 
aeotlon  that  If  any  lands  were  left  off  tbe 
assessment  roll  la  any  year  It  le  tbe  duty  of 
tbe  assessor  to  back  tax  tbls  property  la  tbe 
current  year  or  tbe  year  In  sbieb  such  non- 
assessment  wen  discovered.  In  tble  connection 
see  also  178  Mo.  229,  188  Mo.  305  and  177  3.*. 

8C8.  It  does  not  appear  that  there  la  any 
statuts  of  llnitetlons  governing  tbls  type  of 
assessment,  although  we  do  find  a statute 
limiting  tbe  collection  of  delinquent  taxes 
to  five  years  ebere  the  assessment  has  already 
nesa  naae  and  tbe  land  is  actually  delinquent. 

Since  & great  many  of  tbe  old  tax  records  In 
tbls  section  of  tbs  state  have  been  destroyed, 

It  la  going  to  be  absolutely  Impossible  to 
show  assessment  and  payment  of  taxes  on  these 
lands  from  tbe  dite  of  issuance  of  patent.4  * *• 
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Under  the  provisions  of  Sections  9786  and  9789  R.  a. 
uo.  1989,  aay  property  whloh  haa  boon  omitted  from  the  uitisMBt 
rolls  nay  at  aay  tlao  t>«  placed  thereon  and  tba  taxes  lasted  on  suoh 
aaaeaaaaat. 


•If  tba  aaaaaaor  discovers  aay  real  property, 

* * * which  baa  not  bean  returned  to  bin*  * * 
be  shall  aeaese  euob  property  aad  eater  tba 
same  oa  tba  aaseeaaeot  lift.*  • • * •• 

•If  by  aay  ataaa  aay  tract  of  laad  or  toen 
lot  shall  be  oaltted  la  the  assessaeat  of  aay 
year  or  series  of  ysarst  aad  not  put  u.oa  the 
asaeseor's  book,  the  sane,  shea  discovered, 
shall  be  assessed  by  the  assessor  for  the  tins 
being,  aad  placed  upon  his  book  before  the 
sue  is  returned  to  the  court,  vith  all  arrear- 
ages of  tax  shloh  ought  to  base  been  assessed 
aad  paid  in  foraer  years  charged  thereon. • 

This  is  the  dear  lateadaent  of  these  t*o  section*  aad 
they  hare  been  eo  eonstrued  by  our  Supreae  Court.  In  the  ease  of 
State  ex  rel.  Banner  re.  Vogelsang,  188  Vo.  17,  the  Court  aads  the 
folios  In*  renark  respeetlag  Seetloa  9789,  1.  o.  21: 

"This  statute  vae  enacted  la  1872  aad  hat  been 
the  lav  ever  since}  it  eas  the  lae  during  the 
years  the  defendant*#  propsrty  was  omitted  from 
the  assessor's  boobs.  It  sas  in  effect  a pro- 
clamation to  the  property  ovner  during  all 
those  yen re  that  if  hlo  property  vas  omitted 
froa  the  assessor's  books  then  it  would  be  as- 
sessed for  the  cult ted  pelted  thereafter,  when- 
ever the  omission  should  be  discovered.*  • • •• 

It  has  also  boen  determined  that  the  five  year  statute 
of  limitations  against  the  institution  of  suits  for  taros  does  not 
apply  to  the  original  asses saeat  of  taxes.  Further,  that  suoh  five 
year  limitation  does  not  commence  to  run  until  the  taxes  are  actually 

assessed.  The  Manner  ease,  supra,  considered  tne  assessment  made  in 
1896  of  taxes  for  tne  years  1885  and  1890  and  stated,  1.  c.  34: 
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•The  suit  Is  Mt  barred  by  the  >utut»  of 
limitations.  So  right  of  nation  aoerued 
until  the  Uxti  aoro  asaeeeed  and  bad  b« 
dal inquant,  tba  aaaaaaaaat  ana  aada  in  1696, 
the  tana a aara  therefore  not  dal in quant  until 
January,  1497.  Tba  five  yaara*  Hal  tat lan 
expired  January  1,  1903.  Tba  suit  ana  erought 
December  16,  1901.*  • • •• 


Thia  aaaaa  to  ba  tba  aatabllabad  aaaa  laa  on  tba  subjeet 
In  tbla  State  and  tba  Legislature  baa  not  aaaa tad  any  tlaa  limitation 
upon  tba  aaaaaaaaat  of  praparty.  Ho*ever,  aa  believe  that  froa  n 
praatieal  atand point  tba  lack  of  a atatuta  af  llaltntlona  should  aat 
cone  urn  you. 


XX. 
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Under  tba  atatutaa  af  thia  state  tba  County  Assessor  la 
presoribed  certain  definite  dutlaa  to  ba  perforated  in  eoanectloa  with 
tba  aaaaaaaaat  of  property.  A portion  of  these  dutlaa  are  found  in 
taction  9766  R.  a.  bo.  1939,  froa  vhieb  aa  quota  tba  folloalnf : 

*The  aaaaaaor  or  bis  deputy  or  deputies  shall 
bataaan  tba  first  days  of  June  and  January,*  * 
proceed  to  taka  a list  of  tba  taxable  personal 
property  in  hie  county,  loan  or  diatrlet,  and 
aaaaae  tba  value  thereof,  in  tba  nanaer  folio*- 
lag  to-elti*  * * *dueh  lists  shall  eontaln; 
first,  a list  of  all  the  real  estate  and  its 
value,  to  be  Hated  and  assessed  on  the  first 
of  June,  1693,  and  every  year  thereafter,  any- 
thing in  thia  or  any  other  section  to  the  con- 
trary;* • • •• 

ay  reason  of  the  foregoing  statute  the  County  Aaaaaaor 
la  required  aa  a duty  and  obligation  of  hla  offloo  to  aasaaa  all  real 
estate  sblon  la  subject  to  taxation  in  bis  county.  Tba  requlreeeats 
of  this  faction  are  definite  and  certain  and  although  tbe  aethod  of 
obtaining  the  information  may  bo  coaelderod  aa  directory  it  la 
certainly  mandatory  upon  the  assessors  to  include  all  taxable  property 
on  his  aaeesseent  roll.  Being  required  under  the  statute  to  perform 
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tnesc  specific  uutles,  tee  laa  *111  presume  that  they  have  been  pro- 
perly and  fully  exeouted  In  the  abseaeo  of  n dear  and  O'  uclueive 
showing  to  tno  contrary.  Under  the  facta  a a related  In  your  letter 
auoh  a showing  eould  be  absolutely  Impossible.  Ve  find  authority 
for  the  foregoing  statement  la  the  following  oases. 

Is  the  oase  of  stats  ex  rel.  Shannon  county  *s.  Hawkins, 
169  mo.  61 5,  1.  c.  621,  *e  find  the  fol losing  statement; 

•••••»#  agree  with  respondeat  that  this 
Ignores  or.ftlnnTj  mgaltoj  jhgj 
officer  iQf- - hi  £ puty . .uadi  leases  out  of  con- 
sideration the  e he  oka  and  balance  a planed  In 
the  hands  of  the  oouaty  court*  to  refuse  oredlt 
on  the  oolleotor'e  lists  until  they  are  satisfied 
he  has  exhausted  bis  resedas  against  the  per- 
sonalty of  ths  delinquents.*  • • •• 

la  that  oase  the  presuaptloa  seat  to  the  question  ee  to 
sbotbor  or  not  the  County  Collector  had  used  duo  diligence  to  collect 
taxes  before  they  becamw  delinquent.  As  the  statute  placed  upon  the 
Collector  the  duty  of  asking  every  effort  to  oolleot  the  taxes  before 
becoming  delinquent,  the  Court  presumed,  absent  a distinct  showing 
to  the  ooatrary,  that  tho  County  Col iso tor  had  exerted  every  effort 
to  oolleot  the  taxes  before  returning  them  as  delinquent  shea  asking 
his  annual  settlement  with  the  County  Court. 

In  the  ease  of  Van  Pelt  ve.  Parry,  316  mo.  660,  ve  find 
the  following  statsaent,  1.  c.  69b; 

»♦  • • *lt  matters  little  either  to  las  or  Justio* 
that  the  oonmlseloners  In  1866  any  have  believed, 
and  that  the  county  court  of  Barton  county  then 
may  have  bees  of  the  opinion,  that  the  Parry  forty 
las  not  esaap  land  and  that  the  county  got  title 
through  Parry's  original  deed  In  1866.  The  thing 
done  Is  the  substance  and  heart  of  the  natter, 
not  shat  san  believed,  and  the  thing  done  in  this 
instance  eaa  to  looata  a county  seat  upon  ths 
county's  oem  land  In  1666.  X2.  these  ancient 

nit  the  MiaieUti  u that 

orflclv-le  chafed  * lfc.fr  a duty  performed  that  duty 
£ L th£laa  an£  doing  £**1  the  Jjw  signer 

oona ended  or  contemplated  they  should  do.*  • • " 
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In  the  mo  re  recant  case  of  Snltb  tr,  Vickary,  235  )lo.  413, 
we  fine  title  rule  applied  In  thut  ease,  1.  c.  420: 

••  • • • Scott  eays  that  In  1981  and  1882  while 
ha  was  aharlff  and  ex-offlclo  collector  of 
Peal scot  county,  he  brought  and  prosecuted  a 
ault  to  collect  the  taxes  on  the  land  In  dis- 
pute, and  many  other  similar  suits  for  taxes 
due  on  other  lands;  1 thet  ha  always  brought 
ault  against  the  land  as  well  as  the  aaa*  (the 
owner  of  the  land).  That  at  the  recues t of 
the  county  court,  ha  aaployad  two  ooapatant 
lawyers  to  assist  bln  with  the  suite,  and  la 
making  deeds  after  the  sales  took  place.  Proa 
this  eTldenos,  we  are  warranted  In  supposing 
that  the  tax  suit  upon  which  defendants'  title 
rests  was  brought  ana  proseouted  to  jndg&ient 
against  the  owner  of  the  land,  to  foreclose  the 
State's  lien  for  taxes;  and  that  the  original 
files  and  records  of  the  olroult  court.  If  in 
sxlstenoe,  would  show  that  sold  suit  and  judgment 
ssrs  in  confornity  with  the  law.  There  is  always 
t,  urssuaptlon  In  the  abssnes  of  post  ties  svlaenos 
to  the  contrary,  tna  puollc  of  fleers  perform 
their  duty  in  the  manner  directed  by,  las*  • • " 

For  other  applications  of  this  rule,  we  cite  you  to  the 
cases  of  State  sx  rel.  Tnompklna  vs.  Harris,  208  Mo.  App.  tibl,  and 
Hannond  vs.  Gordon,  93  Mo.  223. 

Applying  the  las  as  establlsnsd  by  the  dsolslons  of  our 
Supreme  Court  to  the  faete  presented  In  your  letter.  It  would  be  our 
opinion  th  t in  view  of  the  faot  that  the  ancient  assessment  rolls 
in  these  counties  have  been  lost  or  destroyed,  the  presumption  that 
the  County  Asse&aor  fulfilled  his  statutory  duty  and  had  assessed 
all  taxable  property,  would  prevail. 


Respectfully  submitted, 


HAW  0.  WALTIiR,  JR. 
Assistant  Attorney  General 

approved: 


tot  HeKl T mi Cl, 
Attorney  Gen  r*l. 
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MOTOR  VEHICLES:  Motor  Car  Salesmen  a m*  required  to  regleter  as 

registered  operator  under  motor  vehicle  act. 

/ : ^ 
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Hon.  A1  J.  Stack 
Assistant  Prosecuting  Attorney 
St. Louis  County 
Clayton,  Missouri 


/ 


Dear  Mr.  staok: 

Acknowledgment  Is  herewith  made  of  your  request  for  an 
opinion  of  this  office  reading  as  follows: 

"Enclosed  please  find  letter,  dated  Ootober  6th, 
from  Mr.  6.  Sherman  Landau,  a St. Louis  lawyer. 

In  which  he  asks  an  opinion  with  rsfersnos  to 
the  obligation  of  automobile  salesmen  to  take 
out  a registered  operator's  license. 

It  appears  to  be  the  view  of  the  State  Highway 
Department  and  of  the  License  Collector's  office 
that  a salesman  demonstrating  an  automobile  for 
a dealer  must  take  out  a registered  operator's 
license  or  that  he  must  register. 

However,  In  view  of  the  Insistence  of  this 
attorney,  who  has  been  here  on  another  occasion 
on  this  question,  «e  would  like  to  have  the 
opinion  of  your  offloe."  • • •• 

An  examination  of  the  suggestions  of  Mr.  B.  Sherman 
Landau,  referred  to  in  your  letter  Indicates  that  the  Issue  in- 
volved Is  the  necessity  for  some  thirty  or  more  ealenaen  of  a 
motor  sales  company  of  St. Louis  to  obtain  registered  operator' e 
lloenses  beoauee  of  their  operation  of  the  motor  vehicles  owned 
by  the  motor  sales  oompany.  Section  7759  R.  s.  Mo.  1929,  defines 
the  terms  as  used  In  the  Motor  Vehlole  Act.  Under  this  seotlon  an 
"Operator*  Is  defined  as: 

"Any  person  who  operates  or  drives  a motor  vehicle." 
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le  find  “Registered  operator*  to  be: 

*An  operator,  other  than  a chauffeur,  who 
regularly  operatee  a motor  vehicle  of  another 
person  In  the  oourse  of,  or  aa  an  lnoldent  to 
his  eaployaent,  but  shose  principal  oooupatlon 
Is  not  the  operating  of  such  no tor  vehicle." 

Section  7766  R.  3.  Mo.  1929,  refers  to  the  registration 
of  operators  and  provides  In  part: 

• Every  person  desiring  to  operate  a aotor  vehicle 
as  a registered  operator  shall  file  In  the  office 
of  the  commissioner  a statement  containing  his 
name,  age  and  address,  and  the  trade  naae  and 
motive  power  of  the  motor  vehicle  he  Is  competent 
to  operate,  on  a blank  to  be  furnished  by  the 
commissioner  for  that  purpose,  which  shall  be  In- 
dorsed by  two  oltlsens  of  this  state  who  are 
registered  motor  vehicle  owners,  who  shall  cer- 
tify to  the  correctness  of  the  facts  stated  In 
suoh  application  and  the  good  character  of  such 
applicant. 

Seotlon  7783  R.  3.  Mo.  1929  provides  In  part: 

•(a)*  * * • registered  operators  shall  at  all 
times  carry,  subject  to  Inspection,  the  regis- 
tration certificate  furnished  by  the  commissioner.* 

"(e)*  * person  whose  oertlfloate  of  regis- 
tration* * * 'as  a registered  operator  has  been 
revoked  shall  operate  any  motor  vehlole  on  the 
nlghways  of  this  state  during  the  period  for 
whloh  said  revocation  Is  effective. * 

“(f)*  * *Mo  person  operating  or  driving  a vehicle 
on  the  highway  Knowing  that  an  Injury  has  been 
oaused  to  a person  or  damage  has  been  caused  to 
property,  due  to  the  culpability  of  said  operator 
or  driver*  * * shall  leave  the  place  of  said  In- 
jury, aamage  or  aooldent  without  stopping  and 
giving  his  naae*  * *and*  • “registered  operator's 
number,*  * * to  the  Injured  party  or  to  a police 
officer,*  * • • •• 
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The  foregoing  references  are  a fee  of  the  many  in  which 
regieterea  operators  are  went toned  In  the  Motor  Vehicle  Act.  Con- 
sidering these  together  It  is  eery  apparent  that  this  Aot  is  a 
police  aeasure  enacted  for  the  pro  tee tlon  of  the  traveling  public 
and  others.  Ve  haee  no  way  of  knowing  what  was  in  the  wind  of 
the  Legislators  with  reference  to  what  persons  the  defined  words 
"Registered  Operators"  were  to  enooapass  except  by  the  definition 
given  and  the  apparent  object  and  purpose  of  the  legislation.  A 
careful  research  falls  to  reveal  any  judicial  construction  of  the 
tern  "Registered  Operators".  From  a oonelderatloa  of  the  foregoing 
quoted  statutes  and  others  In  the  aotor  vehicle  aot  whloh  have 
bearing  upon  the  duties,  obligations,  rights  and  privileges  of 
registered  operators,  it  Is  apparent  that  this  legislation  was 
Intended  to  throw  up  every  safe  guard  possible  for  the  protection 
of  life  and  prooerty  at  the  hands  of  the  operators  of  aotor  vehicles 
and  to  set  up  and  establish  a competent  systea  for  keeping  a oheok 
on  operators  of  aotor  vehicles  In  this  State.  Other  portions  of 
this  aot  require  registration  of  owners  of  aotor  vehicles  and  re- 
gistration of  chauffeurs,  whose  prlaary  employ went  la  the  operation 
of  aotor  vehicles.  By  making  these  various  requirements  an  effort 
has  been  aade  to  Insure  that  only  persons  who  are  capable  and  com- 
petent are  permitted  to  operate  aotor  vehicles  on  the  publlo  high- 
ways as  an  incident  to  their  employment.  This  being  the  purpose 
of  the  act,  an  Interpretation  must  be  placed  upon  It  which  will 
effect  this  purpose  and  remedy  the  evil  whloh  was  sought  to  be 
corrected. 

As  Judge  Lean  onoe  said  "The  reason  of  the  law  Is  the 
life  of  the  law",  gtate  ex  rel.  vs.  Becker,  233  8.  *.  641,  1.  o. 

649: 

"There  Is  a familiar  maxim  uniform  In  Its  appli- 
cation that  the  reason  of  the  law  is  the  life  of 
the  law."  • • "By  reason  of  the  law  we  mean  of  course 
the  occasion  or  moving  cause  for  Its  enactment.  This 
Is  the  touch  stone  of  oorreot  Interpretation."  • • •" 

Applying  the  reason  of  this  enactment  to  the  Instant  facts 
It  would  be  hard  to  conceive  of  the  situation  wherein  the  law  could 
be  more  effectively  applied  to  oarry  out  the  purpose  of  the  enact- 
ment. Shlle  the  operation  of  a motor  vehicle  la  not  the  prlaary 
purpose  of  the  employaent  of  an  automobile  salesman,  It  Is  oertalaly 
lnoldent  thereto,  and  consumes  a great  portion  of  his  time.  Auto- 
mobile salesmen  are  constantly  called  upon  to  operate  aotor  vehicles 

upon  the  highways  and,  as  stated  In  Mr.  Landau's  letter,  they  are 
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of  tan  required  to  oparate  various  and  numerous  makes  of  oaxe.  It 
la  quite  oertaln  that  there  la  a great  neoeaalty  that  they  be  com- 
petent to  drive atheae  oar a,  before  operating  thee  upon  the  public 
highway a.  The  Instant  oaea  aleo  falla  within  the  etatutory  require* 
sent  that  one  who  operates  a eotor  vahiole  of  another  "regularly* 
and  incidental*  to  hie  employment,  is  required  to  register. 

The  word  incidental*  or  the  phraee  *ae  an  incident 
to*  an  applied  to  eervloee  rendered  in  connection  with  employment, 
has  received  judicial  construction.  Ve  refer  to  the  ease  of  The 
Robin  Goodfellow,  30  F.  (3d)  934,  1.  o.  935: 

*•  * •• Incidental, ' obviously,  means  depending 
upon  or  appertaining  to  something  else  as  pri- 
mary. ' Burrin' s Law  Dictionary  defines  • in- 
cident' as  'belonging  or  appertaining  to;  follow- 
ing; depending  upon  another  thing  as  more 
worthy.*  • • A thing  may  be  necessarily  or  in- 
separably incident  to  another,  or  usually  so.' 

Vebster  defines  it  thus:  ' bone thing  necessarily 
appertaining  to  or  depending  on  another,  whloh 
is  termfd  the  principal.'  Thomas  v.  Harmon, 

46  Hun  (m.Y)  75,77.'  4 Korda  and  Phrases,  First 

Series,  p.  3494. 

Lord  Dunewln,  in  Trustee  of  Harbor  of  Dundee 
v.  Mleol,  (1915)  H.L.A.C.  550,  said:  'Inciden- 
tal', in  my  view,  means  looldent  to  the  main 
purpose  of  the  main  business.'*  • *•* 

The  word  *regularly*  as  used  in  seotlon  7759  with 
reference  to  registered  operatora  means  la  aooordanoe  with  some 
consistent  or  periodic  practice.  Oreen  ve.  hennet,  136  Atlantic, 

30;  103  Conn.  1. 

Ve  oannot  concede  that  Mr.  Landau  has  placed  the  pro- 
per construotlon  upon  this  act  in  contending  that  the  aot  contem- 
plates that  to  fall  within  its  term  a person  must  operate  the  same 
motor  wshlols  at  all  times.  It  Is  true  that  In  moot  instances  a 
registered  operator  would  be  operating  the  same  vehicle  over  a con- 
siderable length  of  time.  However,  it  could  not  be  contended  that 
a salesman  traveling  for  hie  employer  who  might  be  called  to  operate 
two  or  three  different  makes  of  motor  vehicles  in  the  course  of  a 

year  would  not  be  required  to  register  as  a registered  operator 
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■•rely  because  be  did  not  operate  tbe  saae  vehicle  during  the 
entire  license  tern.  A distinction  beteeen  that  case  and  the  In- 
stant cats  Is  slnply  one  of  degree.  If  In  the  course  of  employment 
the  salesman  la  required  to  operate  all  nates  of  motor  vehicles  he 
should  oertalnly  be  ooapetent  to  operate  before  proceeding  upon 
the  public  highways  of  the  state,  and  In  this  instance  his  license 
or  registration  certificate  should  reolts  that  he  Is  competent  to 
operate  all  aakes  of  aotor  vehicles. 


gVlffliVWi 


It  Is  therefore  the  opinion  of  this  office  than  an  auto- 
mobile saleaaan  operating  aotor  vehicles  owned  by  his  employer  Is 
required  to  register  as  a registered  operator  under  the  provisions 
of  the  Motor  vehlole  Act. 


Respect/  lly  submitted. 


ARM  a.  IALTIKR, 

Assistant  Attorney  General, 


approved: 


ROT  McKITfRlCk, 
Attorney  General. 


HGVimm 


.-it  - : 

SCHOOLS:  Requirement  of  county  superintendent  to  have  state 

certificate  in  order  to  hold  office  — "State  Certificate" 
discussed. 


ay  23,  1934. 


lion.  James  0.  otanley 
Clerk  of  the  Circuit  Court 
Ripley  County 
Loniphan,  Hi as our i 


; ear  sir : 


This  is  to  acknowledge  your  letter  as  follows: 

"I'm  anticipating  becoming  a candidate 
for  election  to  the  office  of  County 
Superintendent  of  Schools  next  aprll 
and  I want  your  opinion  on  Sec.  11343, 

Art.  XI  of  state  School  Law  as  to  the 
qualifications,  particularly  the  part 
saying  they  mist  hold  a State  Certlf 
icate.  Does  this  mean  any  certificate 
issued  by  the  State  Lent,  of  Hducationf 

I hold  an  klementar^  Certificate  from 
the  State  department;  have  108  hrs. 
credits  from  University  of  Mo.;  have 
taught  7 years;  and  otherwise  qualified. 

I 'm  anxious  to  find  out  these  qualifi- 
cations so  if  1 laok  anything,  I can 
prepare  before  next  soring." 


The  narrow  question  presented  In  your  inquiry  is: 
What  is  meant  by  a State  Certificate? 


Seetion  94o4  h.  S.  Mo.  1929,  provides  for  the  qualifi- 
cations of  the  county  school  superintendent,  and  in  part 
provides: 
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”*  * *,  ana  shall  at  the  time  of  his 
election  hold  a diploma  from  one  of 
the  state  teachers  colleges  or  state 
university,  or  shall  hold  a stale 
certificate,  authorising  him  to  teach 
in  the  public  schools  of  Missouri,  or 
shall  hold  a first  grade  county  certif- 
icate authorising  hi.  to  teach  in  the 
county  of  which  he  is  superintendent;  M 
♦ a.*#**#**********#*. 


In  State  ex  inf.  Chinn,  ex  rel . Botts  v.  Hollowell, 

253  S.  W.  406,  the  Supreme  Court  had  for  consideration  the  r.ean 
lng  of  the  words  "state  certificate”  as  used  in  the  above 
statute.  The  opinion  of  the  oourt  says  this! 

"This  action  was  Instituted  on  the  loth  day 
of  A ay,  1 20,  on  the  Information  of  James 
H.  Chinn,  prosecuting  attorney  of  ;chu^ler 
county,  at  the  relation  of  J.  f.  Botts, 
against  appel  lant,  to  oust  her  from  the 
office  of  county  superintendent  of  public 
schools  for  said  county. 


"on  the  date  of  appellant's  election  she 
held  a certificate  of  the  board  of  regents 
of  :he  state  normal  school  of  Klrksville, 
Mo.,  which  was  also  signed  by  the  state 
superintendent  of  public  schools  of 
Missouri,  authorising  her  to  teach  the 
branches  therein  named  in  the  public 
schools  of  this  state  for  a period  of  two 
years  from  its  date. 

"The  cause  was  submitted  to  the  trial  court 
upon  an  agreed  statement  of  fact,  from 
which  it  appears  that  respondent's  only 
Insistence  is  that  appellant  did  not  possess 
the  statutory  qualifications  to  hold  the 
office  because  the  certificate  held  by  her 
did  not  comply  with  either  of  the  three 
alternative  qualifications  prescribed  in 
Acts  of  1911,  p.  404,  as  follows! 
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" 'And  s all  at  tha  tl.^.e  of  his  elec- 
tion hold  a diploma  from  cne  of  the 
state  normal  schools  or  teaoher's 
college  of  the  state  university,  or 
shall  hold  a state  certificate, 
authorising  him  to  teach  in  the 
public  schools  of  Missouri,  or  shall 
hold  a first  grade  county  certificate, 
authorising  him  to  teach  in  the  county 
of  which  he  is  superintendent.' 

"It  is  contended  by  respondent  that  said 
certificate,  so  issued  to  appellant  by 
the  board  of  regents  of  the  state  normal 
school,  authenticated  by  the  state  super- 
intendent of  schools,  is  not  a 'state 
certificate  authorising  him  to  teach  in 
the  public  schools  of  Missouri.'  This 
contention  presents  the  only  question 
for  decision." 


And  further. 


"If,  in  the  amendment  of  that  section, 
the  term  * state  certificate1  h.d  been 
employed  without  any  other  or  further 

fakiHJLfoa  o'r  "defining  words,'  The 
eKleIatlve*Tntent  might  be  "doubtful . 
But  those  words  are  1 mediately  follow- 
ed  by  'authorising  hli;.  t teach  in  the 
pTIblic  schools  of  Missouri,1  which  is 
In  effect  a jegTslatlye  definition  o7 
the  tgraT^Mtate  certificate.1  r 


aid  further. 


"The  certificate  held  by  appellant  emana- 
ted from  the  state  by  statutory  authority 
(R.  S.  11075),  and  authorised  her  to 
teach  in  the  public  schools  of  Missouri, 
and  said  certificate  is  therefore  a st.ta 
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certificate,  within  the  meaning  of  the 
qualifying  statute." 


ee  also.  State  ex  inf.  Burgess  v.  Hodge  , 320  Mo.  677. 


Yours  very  truly. 


James  L.  Hornriostel 
Assistant  Attorney - General . 


APPFi  OVID; 


KuY  MetiTTRICK 
Attorney-General. 


JLH  lEO 


ELECTIONS: 

PRIMARY: 


Depositing  a written  declaration  of 
candidacy  in  mails  is  not  a filing; 
but  declaration  must  have  been  in 
County  Clerk’s  office  before  June  8, 
1934,  the  last  day  for  filing. 


July  2,  1934 


Mr.  P.  M.  Stamps 
Marshal 

City  of  Pleasant  Hill 
Pleasant  Hill,  Missouri 

Dear  Mr.  Stamps: 

This  is  to  acknowledge  receipt  of  your  letter  of  June  14th 
addressed  to  this  Department,  in  which  you  request  an  opinion. 
Your  letter  of  request  is  as  follows: 

"We  would  thank  you  for  your  legal  opinion 
on  the  following  question. 

On  June  7th  Mrs.  Nelle  Shortridge  filled 
out  her  filing  application  for  township 
Committeewoman  for  Pleasant  Hill  Township 
and  to  my  personal  knowledge  this  filing 
was  mailed  on  June  7th,  though  Mr.  Prank 
Davidson,  county  Court  Clerk  claims  the 
paper  did  not  reach  his  Office  until  the 
morning  of  the  11th,  so  says  he  don’t 
think  he  should  file  same  until  he  gets 
legal  advice  from  your  office. 

We  know  this  filing  was  made  in  due  time, 
so  are  anxious  to  have  an  early  reply  from 
your  office." 


LED 


I. 

Section  10254,  R.  S.  Mo.  1929,  provides  as  follows: 

"The  primary  shall  be  held  at  the  regular 
polling  places  in  each  precinct  on  the 
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first  Tuesday  of  August,  1910,  and 
biennially  thereafter,  for  the  nomina- 
tion of  all  candidates  to  be  voted  for 
at  the  next  November  election." 

Under  this  section  the  primary  this  year  will  be  held  August 
7th,  1934 . 

Section  10257,  R.  S.  Mo.  1929,  provides  as  follows: 

"The  names  of  no  candidate  shall  be  print- 
ed upon  any  official  ballot  at  any  pri- 
mary election,  unless  at  least  sixty  days 
prior  to  such  primary  a written  declara- 
tion shall  have  been  filed  by  the  candi- 
date, as  provided  in  this  article,  stating 
his  full  name,  residence,  office  for 
which  he  proposes  as  a candidate,  the 
party  upon  whose  ticket  he  is  to  be  a can- 
didate, that  if  nominated  and  elected  to 
such  office  he  will  qualify,  and  such 
declaration  shall  be  in  substantially  the 
following  form:  *«»«»*****»*»." 

This  Department  has  previously  rendered  an  opinion  to 
Honorable  Paul  H.  Sanderson,  Clerk  of  County  Court,  Pike  County, 
Missouri,  in  which  we  stated  that  all  written  declarations  of 
candidates,  to  have  their  names  printed  on  the  primary  ballot 
for  the  August  primary,  should  be  filed  with  the  proper 
officials  before  midnight,  June  8th,  1934.  It  will  be  noted 
that  this  section  provides  that  the  "written  declaration  shall 
have  been  filed  by  the  candidate."  The  question,  therefore, 
would  seem  to  depend  upon  what  constitutes  a valid  legal 
filing. 

If  the  deposit  in  the  mails  before  the  expiration  of 
the  filing  date  would  be  considered  the  filing  of  the  written 
declaration,  then,  under  the  facts  set  forth  in  your  letter 
that  the  declaration  was  deposited  in  the  mails  on  June  7th 
addressed  to  the  County  Clerk  of  Cass  County,  that  would  be 
a sufficient  filing.  On  the  other  hand,  if  a deposit  was  made 
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in  the  mails  before  the  expiration  of  the  filing  date  and 
the  written  declaration  was  not  received  by  the  county  clerk 
before  midnight  June  8th,  1934 , then  the  filing  is  not  suffi- 
cient to  authorize  the  county  clerk  to  print  the  name  of  the 
candidate  on  the  official  primary  ballot. 


II. 

The  question  considered  in  this  division  of  the  opinion 
at  hand  is  as  to  whether  a filing  is  complete  on  deposit  of 
the  written  declaration  in  the  mails. 

In  the  case  of  United  States  v.  Lombardo,  228  Fed. 

980,  1.  c.  983,  District  Judge  Neterer  had  this  to  say  as  to 
what  is  meant  by  the  word  "file": 

"The  word  'file'  was  not  defined  by  Congress. 

No  definition  having  been  given,  the 
etymology  of  the  word  must  be  considered, 
and  ordinary  meaning  applied.  The  word 
'file'  is  derived  from  the  Latin  word  'filum', 
and  related  to  the  ancient  practice  of 
placing  papers  on  a thread  or  wire  for  safe- 
keeping and  ready  reference.  Piling,  it 
must  be  observed,  is  not  complete  until  the 
document  is  delivered  and  received.  'Shall 
file'  means  to  deliver  to  the  office,  and 
not  send  through  the  United  States  mails. 

Gates  v.  State,  128  N.  Y.  221,  28  N.  E. 

373*  A paper  is  filed  when  it  is  deliver- 
ed to  the  proper  official  and  by  him  receiv- 
ed and  filed.  Bouvier,  Law  Dictionary;  Hoyt 
v.  Stark,  134  Cal.  178,  66  Pac.  223,  86  Am. 

St.  Rep.  246;  Wescott  v.  Eccles,  3 Utah, 

258,  2 Pac.  525;  In  re  Von  Borcke  (D.  C.) 

9*1  Fed.  352;  Mutual  Life  Ins.  Co.  v.  Phinney, 

76  Fed.  618,  22  C.  C.  A.  425.  Anything 
short  of  delivery  would  leave  the  filing  a 
disputable  fact,  and  that  would  not  be  con- 
sistent with  the  spirit  of  the  act." 
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The  law  is  stated,  on  the  question  of  what  constitutes 
"filing",  in  23  R.  C.  L.,  at  page  185,  as  follows: 

"The  word  'file'  is  derived  from  the  Latin 
'filum'  signifying  a thread,  and  its 
present  application  is  evidently  drawn  from 
the  ancient  practice  of  placing  papers 
on  a thread  or  wire  for  safekeeping.  The 
origin  of  the  term  clearly  indicates  that 
the  filing  of  a paper  can  only  be  effected 
by  bringing  it  to  the  notice  of  the  officer, 
who  anciently  put  it  on  the  thread  or  wire. 

And  accordingly,  under  modern  practice, 
regardless  of  the  varying  phraseology  of  the 
statutes,  in  contemplation  of  law  a paper 
whose  filing  carries  notice,  or  affects 
private  rights  is  filed  only  when  deposited 
with  the  proper  officer  at  his  office  for 
this  especial  purpose,  and  it  is  not  deemed 
to  be  filed  when  it  is  delivered  to  the 
officer  authorized  to  receive  it  at  a place 
other  than  his  office  and  if  he  does  so  and 
indorses  it  as  filed  at  the  time  of  delivery 
his  act  is  ineffectual." 

In  the  case  of  State  ex  rel.  O'Hearn  v.  Erickson, 

County  Auditor,  reported  in  188  N.  W.  736,  a Minnesota  case, 
which  was  an  original  proceeding  against  the  county  auditor 
of  Hennepin  County  to  require  the  placing  of  relator's  name 
on  the  election  ballot,  the  court  said: 

"The  filing  affidavit  was  in  form  a com- 
pliance with  the  statute  on  the  subject, 
and  was  mailed  to  the  auditor  on  May  10, 

1922,  the  last  day  for  filing,  but  was 
not  received  at  the  auditor's  office  until 
the  folowing  day,  and  that  must  be  regard- 
ed as  the  date  of  filing.  Appleton  Mill  Co. 
v.  Warder,  42  Minn.  117,  43  N.  W.  791.  It 
is  not  important  that  it  was  deposited  in 
the  United  States  post  office  within  the 
period  fixed  by  the  statute.  It  was  not 
filed  until  it  reached  the  office  of  the 
county  auditor." 
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In  the  celebrated  case  of  State  ex  rel.  Smith  v. 

Marsh,  Secretary  of  State  (Norris,  Intervenor) , 232  N.  W. 

99,  rendered  by  the  Supreme  Court  of  Nebraska,  September  23, 
1930,  which  involved  the  question  as  to  whether  George  W. 
Norris,  of  Broken  Bow,  Nebraska,  had  filed  his  written 
declaration  within  the  forty  days  before  the  primary,  who 
was  not  the  George  W.  Norris  of  McCook,  the  then  and  now 
United  States  Senator  of  identical  name  whose  legal  residence 
is  at  McCook  and  who  had  previously  duly  filed  as  a candidate 
at  the  primaries  for  the  same  office,  the  court  said,  in 
construing  a statute  similar  to  ours,  the  following  (1.  c. 
101) : 


"The  name  of  no  candidate  shall  be  print- 
ed upon  an  official  primary  ballot  un- 
less at  least  forty  days  prior  to  such 
primary,  either  he,  or  twenty-five 
qualified  electors  of  the  party  with 
which  such  candidate  affiliates,  shall 
have  filed  a written  application  with 
the  proper  authority  and  in  substan- 
tially the  following  form.’  It  is  con- 
ceded July  3 was  the  last  day  for  polit- 
ical filings  for  the  general  primary  of 
August  12,  1930,  and  that  a filing  later 
than  that  would  be  less  than  40  days  prior 
to  the  primary.  But  the  facts  showed  as 
pleaded  in  the  answer  that  it  had  been 
the  custom  for  a long  time  to  receive 
filings  if  postmarked  within  the  legal 
filing  time,  and  the  secretary  of  state 
caused  to  be  published  by  newspaper  men 
that  in  this  instance  he  would  receive 
filings  for  the  primary  if  postmarked 
any  time  on  July  3,  1930.  The  evidence 
shows  that  the  nomination  application  of 
George  W.  Norris  of  Broken  Bow  was  postmarked 
July  2,  1930,  was  sent  by  registered  mail, 
addressed  to  the  secretary  of  state, 

Lincoln,  was  received  at  the  post  office  at 
Lincoln  shortly  after  1 o’clock  P.  M.,  July 
3,  and  was  not  delivered  at  the  office  of 
the  secretary  of  state  until  the  morning  of 
July  5,  1930.  It  did  not  arrive  at  the 
post  office  in  time  July  3 to  be  handled  as 
a registered  item  and  to  be  taken  to  the 
Capitol  in  due  course  of  mail  that  afternoon 
and  there  was  no  delivery  on  the  following 
holiday . " 
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And  the  court  said  further  in  rendering  its  opinion 
(1,  c.  102): 

"The  affidavit  was  mailed  the  last  day 
for  filing  but  was  not  received  until 
the  next  day.  The  court  held  that  the 
statute  was  mandatory,  that  the  deposit- 
ing in  the  mails  was  not  a substitute 
for  filing,  and  that  the  frequent  practice 
of  receiving  such  filings  when  so  mailed 
was  not  such  an  interpretation  or  construc- 
tion of  a plain  and  unambiguous  statute 
as  would  be  accepted  as  a correct  inter- 
pretation of  the  statute.  »*«*#**#." 

And  the  court  ordered,  in  this  case,  the  Secretary  of  State  to 
omit  the  name  of  George  W.  Norris  of  Broken  Bow  from  the  list 
of  candidates  for  United  States  Senator. 


III. 

In  some  jurisdictions  failure  to  file  a certificate  in 
time  may  be  relieved  against  by  the  courts,  where  the  delay 
has  not  been  due  to  the  fault  or  negligence  of  the  convention 
making  the  nomination,  or  to  the  person  with  whom  the  filing 
of  the  certificate  was  entrusted.  In  re  Darling,  189  N.  Y. 

570;  82  N.  E.  438;  Matter  of  Bayne,  69  Misc.  Reports,  579; 

127  N.  Y.  Supplement,  915;  Earl  v.  Lewis,  25  Utah  116;  77 
Pacific,  235. 

A reading  of  these  cases  disclosed  that  in  every  instance 
where  the  court  relieved  against  the  default,  it  did  so  under  a 
state  statute  giving  the  court  jurisdiction  to  review  the  acts 
of  an  official  with  whom  the  certificate  of  nomination  was 
required  to  be  filed,  and  to  make  such  order  as  Justice  might 
require.  We  have  been  unable  to  find  any  such  statute  in  Missouri. 
Of  course,  if  it  could  be  shown  that  the  written  declaration  was 
received  In  the  office  of  the  county  clerk  on  June  8th,  1934, 
and  for  some  reason  It  was  not  actually  marked  "filed"  but  was  in 
the  hands  of  the  clerk  or  his  deputies  on  that  date,  the  courts 
would  relieve  against  such  a situation. 


-6- 


Mr.  F.  M.  Stamps 


It  is,  therefore,  our  opinion  that  a depositing  in  the 
mails  before  the  expiration  of  the  filing  date,  to-wit,  June  8th, 
193^,  is  not  such  a filing  as  is  contemplated  by  the  statute 
and  therefore  if  the  written  declaration  in  question  was  not 
received  in  the  office  of  the  county  clerk  on  June  8th,  and 
was  not  actually  received  until  June  11th,  that  said  declaration 
was  not  received  within  the  statutory  time  and  therefore  the 
name  was  not  entitled  to  be  on  the  printed  primary  ballot  for 
the  August,  193^,  Primary. 


Very  truly  yours, 


OLLIVER  W.  NOLEN 
Assistant  Attorney-General. 


APPROVED: 


ROY  McKITTRICK 
Attorney-General . 

CRH: EG 
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NATIONAL  BANKRUPTCY  ACT  - Agricultural  compensations  and 

extensions  - liability  for  cost 
of  pub! lection  of  notice. 


Sep . ©mb  e r 14,  18  >4 


r.  Rdward  . Sowers, 
ubllalor,  The  Boonvill®  Advertiser, 
5T3  organ  Street, 
oonvllle,  leaourl* 


Tear  Mr: 


Your  Tetter  of  August  20 , lf«C4,  has  been  received, 
s\icb  Tetter  being  In  the  following  terns: 

"In  behalf  of  fbe  Boonvilie  Advertiser  I 
should  live  to  ask  your  opinion  on  a matter 
of  state-wide  significance  wMoh  baa  arisen 
here. 

The  local  cone! llat I n commissioner , who  has 
' een  1 nolnted  under  the  ne  ben  ruptcy  act. 

Is  ready  to  publjeh  Ms  first  notices  for  a 
,«oot-nf  of  the  creditors  of  the  ben!  rupt  or 
near  bankrupt,  working  urn  or  Oeotlon  7b  of  the 
ne  f low.  But  before  placing  t)  e*e  notices  e 
vented  to  know  *»ho  wua  going  to  pay  for  them. 

Vnder  the  t r s of  the  iar,  the  bankrupt  files 
r?  court  fee  or  filing  foe  of  10  and  there  is 
provision  that  this  is  ell  of  the  costs  lie  must 
bear*  Does  t e r luting  cost  oowi  out  of  the 
10  • eou rt  fee*  or  •filing  fee*  or  whet  provi- 
sion is  made  for  t!  at?" 

section  b of  the  national  Bankruptcy  Act  was  ®ns< ted 
cs  ublic  No*  4£0,  ?2 ^d  Congress,  Chapter  204  ( arch  3,  1833) 
as  amended  by  ublic  No*  21’6,  73ru  Congress  i June  7,  l.l>4).  Tie 
paragraph  of  coot ion  7&  relating  to  fees  is  designated  (b)  ©nd 
is  as  follows* 


"b.  L:>on  the  filing  of  any  petition  by  a farmer 
under  t!  Is  section  there  shall  be  aid  e fee  of 
410  to  be  transmitted  to  the  olerv  of  the  court 
u d covered  into  the  Tree aury.  The  conciliation 
com  iseloner  shall  receive  as  compensation  for 


r.  dwnrd  . Jcp.  or* 


~ep. amber  14,  IV  c4 


his  serviced,  i-'.alud ing  ell  ex  j nses,  «foe 
of  ?.25  for  each  case  docketed  find  su’  nit  ted 
to  hi  , to  be  paid  out  of  the  Treasury.  A 
supervising  conduction  eom-ledonor  slall 
receive,  as  comr-s^®'  t Ion  for  Mb  services, 
a par  diem  allowance  to  be  fixed  by  the  oourt. 
In  an  amount  not  In  ocaaa  of  6 par  day,  to- 
gether 1th  -subsistence  and  tra  el  expenses  In 
accordance  • ith  the  low  applicable  to  officers 
of  the  depart  on t of  Justice.  Cue  con  or.  a- 
tion  and  expenses  shall  be  paid  out  or  the 
Treasury.  Tf  the  creditors  at  any  tine  deal  re 
supervision  oror  the  far  lng  oparrtlons  of  a 
farmer  j.he  coat  of  suel  suoeivlElon  shall  be  borne 
by  sue  o red  It or s or  by  the  fai^ar,  as  aay  be 
agreed  unon  by  the  but  in  no  Instance  shall 
the  farmer  be  raqu  red  to  pay  more  than  one- 
half  of  the  cost  of  such  rape' vision,  ot' log 
contained  In  this  section  shall  prevent  a con- 
ciliation oo  sM ss loiter  who  supervises  such 
forming  o orations  from  receiving  such  oom  en- 
sn  . lor.  therefor  as  ".ay  be  ao  agreed  upon,  -fo 
fees,  costs,  or  other  c.nraes  shell  be  ch*  r 


or  taxec  to  any  farmer  or  hi a creditors  by  < n; 


♦irnTMfrrorHXTM?  innaCTi 


respect  to 
exeeli  ns 


on  con  is  loner  may  accept  and  »vail 
himself  of  office  apaco,  equipment,  end  ass  la  t- 
ence  furnished  him  by  othsi  .o<  ei el  officials, 
or  by  my  tate,  county  or  other  public  officials. 
The  -nrre'.e  Court  1*  -uthorized  to  make  such 
general  ord  rc  as  it  aay  find  necessary  i^ro-  arly 
to  govern  the  admin istr  tlon  of  the  office  of 
the  conciliation  ooar>lsa  loner  and  proceed taga 
uncar  t la  section;  but  any  district  oocrt  of  the 
Uni tod  States  may,  for  good  cause  shown  and  in  the 
intarasta  of  Ju:-t  as,  permit  any  such  general  or- 
der to  bo  valveA."’ 


There  Is  nothing  In  cation  76  requiring  tha  pu  lica- 
tlon  of  o notice  of  the  first  meeting  of  creditors  or  tha  pub- 
15c  tlon  of  eny  othor  notice  or  proceeding.  Horaver,  • rngrapn 
(n)  of  cation  75  provid  a thrt  axon  t as  otherwise  provided  in 
Section  75  the  ge-  er*  1 law  ra luting  to  benr  ru;  tolas  shall  apply 
to  proceedings  under  3ucb  'cation  75  nd  under  the  general  pro- 
vlalons  of  the  National  bankruptcy  ct  it  is  provided  that  not l to 
of  tha  first  o-  etlng  of  ore  ltors  shall  bo  public!  ed  at  least 


3.  Mr.  ’ dwtrd 


i ov/ors 


ept?mbrr  14,  134 


onoe  ICodo  f laws  of  t : in l ted  ...t  tea,  Title  11,  Ch©  'tnr  6, 
notion  .4  lb)  ),  •-■5  recumably  since  there  Is  not  lng  to  t;.e 
contrary  In  action  7 h th  r©  should  be  s publication  of  i-his 
notion  for  nrocecdings  under  -Section  75, 

An  analysis  of  pareg’ eph  lb)  of  eetlon  75  uoted 
fbore  sho  s that  in  the  absence  of  supervision  over  the  form- 
ing o ©ration#  of  a fervor  the  only  oonts  to  bo  charged  or  taxon 
to  either  th©  petitioning  farmer  or  to  his  creditors  would  be 
the  filing  foo  of  510  w'  lch  goes  into  the  Treasury  • Jt  \ ould 
thus  seen  that  ell  the  expenses  of  edwiniatr  tlon,  including 
easts  of  pub'  c tlon,  would  come  out  of  the  Treasury  end  sines 
neither  the  farmer  or  his  creditors  are  to  be  charged  for  any- 
thing other  than  the  f ling  fee  end  tho  cost  of  supervision  of 
farming  o er  tione,  if  such  supervision  ia  undertaken,  it  would 
acorn  that  the  Treasury  must  boar  all  other  expeneea.  Th#  filing 
foes  as  roeei' ed  could  not  p arently  b©  ; ©id  by  the  conciliation 
comls.  loners  to  the  publishers  of  the  notices  for  the  reacon 
that  the  fees  vrlen  eld  arc  required  to  be  "covered  into  th© 
Treasury " . 


The  conclusions  act  out  above  ere  not  to  be  rog&rded 
as  an  o field  ruling  by  us  for  two  ratoons:  First,  thst  you 
have  esVed  ue  for  an  opinion  on  the  i utioe  of  en  official  of 
the  Government  of  th©  United  Ctrtee  under  »n  < ct  of  Congress 
and  *e  do  not  feol  th-  t e have  any  authority  to  hand  down  an 
official  opinion  on  a purely  Federal  natter,  it  see  ing  to  us 
th- 1 th©  Attorney  General  of  the  United  tatos  would  ?nore  ro  >erl:/ 
be  In  e position  to  maVc  a ruling  on  this  question,  end  second, 
th  s o Tice  by  evised  .t^tutes  "isaouri  1128,  section  11^74,  is 
authorized  end  reruired  to  give  written  opinions  to  various  -tttc 
officials  on  tholr  duties  but  iahot  autiorlsed  to  give  official 
opinion©  to  any  others. 


Very  truly  yours. 


: 


..  A D H.  1 L U 

AS.af.TANT  f TC!»!f  V 0 


TT 
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TZ  ',3  OF  iiSSSSi  r?G8R— To  be  fired  In  amount  by  governor • 

SITRADITICK  CF  FUGIT IVTSS-lSxpenae s of  mespenrer  fired  by  Fovornor . 


/ 1' 


January  6,  1934 


Hon*  ltar  0.  utlllwell 
iroeocutinp  ttcrney 
Merlon  bounty 
Hannlb  1*  tenourl 


Hear  ir : 


Tour  request  far  an  opinion  under  date  of  eccraber 
10,  1933,  is  o©  followc: 


"I  have  boon  ro  uosted  by 
rob  C«  Leonard,  heriff  of 
Marlon  dounty,  to  obt  In  an 
opinion  froa  yotar  office  as  to 
stint  oocsponcntion  per  mile  an 
officer  is  entitled  when  be  roes 
to  another  t«te  and  returns  e 
prisoner  to  this  dtete,  o proper 
requisition  bovine  b >en  obt  1 ned 
fron  the  Governor  of  Missouri 
and  honored  by  tho  Governor  of 
tho  other  to  to • * 


In  this  connection,  wo  call  year  attention  to  eotlone 
3587  and  3600  R,  3.  O.  19- >9  which  ere  as  follows: 


eotlon  3687: 

Fhcnavor  the  rovernor  of  this 
otat©  shall  don  -nd  o furitivo 
from  juntioo  fro  the  executive  of 
mother  at*  te  or  territory,  and 
eb’ll  h^v©  received  not  loo  thnt 
such  furl ti vc  will  bo  surra nderod , 
he  ©hr  11  iarue  hie  warrant,  under 
tho  se  :l  of  the  etc  to,  to  sane 
r»ss  oncer,  co-v^md  i^p  him  to  ro- 


#£  - alter  G,  Stillwell 


oeive  suoh  fugitive  and  convey 
him  to  the  sheriff  of  the  county 
In  which  the  offense  was  oonnittod, 
or  la  by  law  cognisable.'’ 


lection  3568* 


"The  expenses  which  nay  accrue 
under  the  Inst  section,  being 
first  ascertained  to  the  satis- 
faction of  the  governor,  shall, 
on  his  certificate,  be  allowed  end 
psld  out  of  the  state  treasury,  as 
oth  :r  demands  against  the  stote," 


You  will  note  that  the  sheriff  does  not  perform  any 
of  the  duties  of  messenger  in  any  official  capacity  he  nay 
hold  In  tho  -teto  of  Missouri , but  performs  such  services  In 
the  official  capacity  of  r-n  appointed  agent  or  messenger  of 
the  governor  of  the  Stabs  of  ' lssourl*  You  will  note  that 
under  the  provisions  of  action  3588  that  before  any  expenses 
cm  be  allows  1 to  e messenger  they  must  meet  '’the  satisfaction 
of  tho  governor "<  In  ^tot©  ex  roi*  v*  Alien,  180  Mo*  27  1,  o* 
91,  tho  court,  speaking  of  the  meaning  of  ouch  in  section  9586 
R.  3.  1929  (then  Section  2744  R.  3.  1890)  said* 


"♦the  duty  of  determining  the 
question  of  the  compensation  and  ox- 
ponses  of  suoh  messenger.  Is  vested 
solely  In  the  Governor,  and  he  is 
the  head  of  s oo-ordir  tc  branch 
of  the  government,  end  oil  his  sets 
os  suoh  ere  in  that  capacity,  and 
hence  he  o n not  be  Interfered  with 
in  the  dlsohjrge  of  his  duties  by 
the  courts*  The  relator  has  per- 


#3  . bolter  0.  tillwell 


formed  o Borvloe  for  which  he 
is  entitled  to  bo  paid*  *But 
this  court  hue  no  power  in  the 
premises*  The  Governor  lone 
ha  a the  povor  to  determine  how 
ouch  ehnll  be  paid,  ? nd  to  ardor 
it  poid.  ??ntil  he  does  so  the 
udltor  sen  not  lawfully  issue 
a wsrr  nt  therefor •” 


furthermore,  Ulster  the  provision*  of  section  11405, 

R*  3*  Ho*  1989  relating  to  the  duties  of  the  stete  auditor, 
the  expense  account  of  a raesaenrer  of  the  frovernor  in  return- 
inp  furitlvoa  to  the  State  of  Missouri  c imot  bo  paid  until 
the  he<*d  of  the  department  (tho  governor)  shall  fix  the  ex- 
pense account  at  a just  <md  renecnr.ble  fipure* 

It  is,  therefore,  the  opinion  of  this  office  that 
the  authority  to  fix  the  amount  of  expense  payable  to  any 
raesaenper  for  returning  a fugitive  to  tho  t«te  of  Klsseori 
is  vested  exclusivaly  in  the  governor,  >nd  until  such  expenses 
account  is  approved  by  the  povernor,  tho  ptrte  emitter  has  no 
authority  to  pey  it* 


Respectfully  submitted. 


TRAKKLIP  S* 

sslstont  ttorney  General 


APPROVED: 


ROY  MoKITTRICK 
Attorney  General 


EER :FE 


TAXATION:  ' Question  of  right  to  collect  taxes  on  newly  ac- 

SCHOOL  DIPTRICTS r equired  territory  by  consol  idated  school  district. 

discussed;  assessor's  du'  to  indicate  district 
where  land  is  loca.ted  in  making  out  list;  per- 
sonal notice  need  not  be  given  to  owner  of  newly 
acquired  land;  county  superintendent's  duty  to 
file  plat  of  district  with  county  clerk. 


January  6,  1934. 

rn , Walter  0.  Stillwell, 

Prosecuting  Attorney  of  Marion  County, 

Hannibal,  Missouri'.  _ _ o 

Dear  sir: 


We  are  acknowledging  receipt  of  your  letter  of  December 
7,  1933,  in  which  you  inquire  as  follows: 

"The  opinion  of  this  office  has  been  requested 
by  the  County  Court  of  Marion  County  on  a ques- 
tion growing  out  of  the  following  state  of  facts. 

Some  time  ago  school  district  59  of  Marion 
County  voted  a consolidation  and  took  in  addi- 
tional land  in  their  district  both  in  Marion  and 
Ralls  County.  In  this  call  for  the  election  they 
included  all  of  Section  36,  Township  57,  Range  5 
which  in  the  understanding  of  the  leaders  of  the 
consolidation  was  in  their  District.  Two  or 
three  owners  of  land  in  Section  36  were  not 
notified  as  it  was  the  opinion  of  the  school 
board  of  District  59  that  all  of  Section  36  was 
in  District  50  and  this  had  been  their  under- 
standing  for  years  part.  The  assessor,  however, 
in  checking  back  his  records  for  the  past  twenty- 
five  years  finds  out  that  four  tracts  of  land 
in  Section  36  have  always  been  assessed  in  school 
district  58.  One  G.  W.  Atkins,  a property  owner, 
contend*  that  for  the  past  43  years  he  hae  been 
in  school  district  58,  but  the  directors  of  the 
Tilden  school,  which  is  known  as  school  district 
69,  contend  that  his  property  is  in  their  district 
and  it  has  always  been  in  their  district  and 
particularly  so  since  the  consolidation  above 
referred  to.  Several  eitisens  representing  the 
Tilden  school  board  appeared  before  the  Oounty 
Court  and  sought  to  have  this  property  changed 
from  district  58  to  district  59. 


1.  Whose  duty  is  it  to  set  out  opposite  the 
different  tracts  of  land  what  school  district 
they  are  in? 


Hr.  Walter  9.  St  lwsli,  **3U  T ana ary  6,  1934. 

2.  if  at  the  time  district  59  became  consolidated 
and  increased  the  size  of  the  district,  whose  duty 
if  anyone’s  was  it  no  notify  Mr.  Atkins  of  the 
fact  that  his  property  was  in  a new  district? 

3.  Whose  duty  is  it  to  make  up  a complete  state- 
ment of  the  property  comprising  each  individual 
school  district  in  the  County?  Is  this  the 
County  Superintendent  of  Schools  duty,  the  Clerk 
of  the  County  Court  or  the  County  Assessor *s ?* 

We  are  also  in  receipt  of  your  letter  of  December  28,  1933, 
In  which  you  inquire  as  follows: 

30n  December  ?th  I wrote  your  office  requesting  an 
opinion  concerning  school  district  number  59  of 
Marion  and  Rails  County,  Missouri.  I have  been 
requested  to  advise  your  office  of  the  following 
additional  facts  that  present  themselves  and  which 
appear  to  be  vital  to  your  ultimate  decision. 

At  the  time  district  number  59  voted  a consolida- 
tion and  took  in  additional  land  in  both  Marion 
and  Ralls  County  S.  C.  3ohoa , County  Superintendent 
of  Schools,  of  Marion  County,  and  Mr.  lorthcut, 
Superintendent  of  Schools  in  Halls  County  advised 
With  the  directors  of  School  District  59  about 
additional  lands  that  were  to  be  taken  in  and  it 
was  agreed  by  Mr.  Bohon  that  the  lands  In  oruestion 

which  were  in  section  58,  township  57,  range  5 and 
located  in  school  district  number  58  would  not  be 
disturbed. 

An  old  map  which  ie  now  in  the  County  Collector’s 
office  at  Palmyra  shows  the  land  in  question  to  be 
in  school  district  number  58.  Submitting  these 
facts  with  the  facts  mentioned  in  my  letter  of 
December  7th,  we  would  appreciate  your  opinion 
on  the  questions  asked  in  my  former  letter. 

The  County  Court  has  also  requested  that  I obtain 
your  opinion  on  the  following  additional  question 
growing  out  of  the  same  subject  matter. 

4.  The  election  touching  the  consolidation  of 
district  nuaber  59,  now  known  as  Harion-Ralls 
Consolidated  District  number  one-,  was  held  on 
June  5th,  1931.  Because  of  the  fact  that  all 
assessments  are  made  as  of  June  1st  of  each  year 
we  would  like  to  know  when  the  school  taxes  of 
the  newly  acquired  territory  should  rightly  go 


Mr,  Walter  G.  Sf  Iwwll,  -3*  January  6,  1934. 


to  Earioa-Ralls  Consolidated  district  number  one? 

Were  they  entitled  to  it  in  1931  or  1933,  or  1933, 
as  suggested  by  County  officials? 

I realise  that  this  request  is  a difficult  one,  hut  the 

two  schools  in  question  hare  each  retained  counsel  and 
are  having  serious  difficulties  concerning  where  the 
school  tares  to  the  landin  question  should  go,  I would 
appreciate  your  opinion  at  your  earliest  possible  con- 
venience.* 

Z 

Section  9361,  R.  S.  Mo.  1929,  among  other  things,  proridWW 
as  follower 


* * **And  it  shall  he  the  duty  of  the  county  assessor 
in  listing  property  to  take  the  number  of  the  school 
district  in  which  said  taxpayer  resides  at  the  time 
of  making  his  list,  to  be  by  him  marked  on  said  list, 
and  also  on  the  personal  assessment  book,  incolumne 
provided  for  that  purpose.* 


In  answer  to  your  first  inquiry  it  is  the  duty  of  the 
County  Assessor  to  set  opposite  the  different  tracts  of  land 
whet  school  district  they  are  in. 


In  answer  to  your  second  inquiry  we  find  no  provision 
in  the  statute  that  requires  any  personal  notice  to  be  given 
Mr.  Atkins  of  the  fact  that  hie  property  is  included  in  the 
new  district.  Section  9353,  R.  S.  Mo.  i929,  provides  how 
the  plats  and  notices  shall  be  posted,  and  when  that  pro- 
vision of  the  statute  is  coaplii^t  with  it  is  not  necessary 
that  any  personal  notice  be  given  to  any  resident  of  the 
proposed  district. 

in. 

Section  9353,  R.  3.  So.  1929,  among  other  things,  pro- 
vides: 

**  * *The  county  superintendent  shall  file  a copy 
of  the  petition  and  of  the  plat  with  the  county 
cleii  and  shall  send  or  take  one  plat  to  the 
special  meeting.  * * *?he  county  superintendent 
shall  proceed  as  above  set  forth  and  in  addition 
shall  file  a copy  of  the  petition  and  of  the 
plat  with  the  county  clerk  of  each  county  from 
which  territory  is  proposed  to  be  taken.  * * ** 

Under  the  foregoing  section  therefore,  it  is  the  duty 
of  the  county  superintendent  to  file  with  the  county  clerk 
the  plat  which  sets  forth  the  limits  and  boundaries  of  the 


-Hr,  Walter  G.  illweil , -4*  J arm  sir  y 6,  1934. 


district  and  the  land  contained  therein*  The  foregoing  section 
applied  to  consolidated  schools.  Section  9315,  B.  S,  Ho.  1939, 
applies  to  common  schools  and  is  as  follows: 

•The  district  eleifc  shall  record  a copy  of  all 
reports  made  by  him  to  the  county  superintendent. 

He  shall  also  record  in  the  record  booh  of  the 
district  a correct  plat  of  the  district,  changing 
the  same  as  often  as  alteration  is  made  in  the 
boundary  lines  by  the  proper  authority,  and  shall 
furnish  the  county  clerk  and  county  superintendent 
with  copies  of  the  same,  and  shall  officially 
notify  them  of  any  change  whenever  made. ** 

Under  the  foregoing  sections  therefore,  if  the  district 
is  a common  school  district,  it  is  the  duty  of  the  clerk  to 
file  the  plat  with  the  County  Clerk,  and  if  the  district  is 
a consolidated  district,  it  is  the  duty  of  the  county  super- 
intendent to  file  the  plat  with  the  County  Clerk* 

IV. 

In  your  fourth  inquiry  you  inquire  when  the  school  taxes 
of  the  newly  acquired  territories  should  go  into  the  Marion- 
Balls  Consolidated  School  District.  It  appears  from  your 
letter  that  this  district  was  organized  on  June  5th,  1931. 

Taxes  are  assessed  to  the  owner  as  of  June  1st  of  each 
year  and  that  valuation  is  the  valuation  upon  which  taxes  are 
collected  during  the  next  year;  The  assessment,  as  made  by 
the  County  Assessor,  however,  is  not, in  contemplation  of 
Inf,  the  complete  assessment;  The  Assessor  merely  lists  the 
property  of  each  taxpayer  and  places  a valuation  thereon. 

The  assessment  is  not  completed  therefore  when  the  assessor 
makes  his  valuation.  After  the  assessor  lists  the  property 
and  places  a valuation  thereon,  there  must  be  a levy  by 
the  taxing  authority  and  the  extension  of  the  levy  upon  the 
valuation  as  made  by  the  assessor.  The  answer  to  your  in- 
quiry, we  believe,  depends  not  so  much  upon  the  time  of 
asking  the  valuation  as  it  does  whether  there  was  an.  actual 
levy  made  and  by  whom  the  levy  of  taxes  was  made. 

As  the  Marion-Rallfi  District  was  not  organized  until 
June  5th  there  was  no  land  in  the  district  on  June  1st. 

However,  when  this  consolidated  district  was  organized  on 
June  5th  it  withdrew  from  certain  other  districts  land  which 
had  previously  been  therein;  It  is  evide?.^  that  the  land 
which  was  in  the  various  districts  on  June  1st,  19 31 was 
not  in  those  districts  at  the  time  the  actual  levy  was 
made.  The  newly  acquired  territory  having  been  withdrawn 
from  the  old  districts  prior  to  the  time  the  levy  was  made, 
the  County  Clerk  should  have  made  the  levy  in  favor  of  the 
consolidated  school  district  in  extending  his  tax  books, 

because  the  land  was  in  the  consolidated  district  at  the  time 
of  making  the  levy. 


"It  is  quite  difficult  to  understand  after  the 
subtraction  of  these  sections  from  said  districts, 
how  the  respondent  could  assess  the  estimates  of 
the  latter  against  the  real  and  personal  property- 
in  the  former.  The  clerk  is  required  by  the  pro- 
visions of  section  8067  Revised  Statutes  1889,  to 
assess  the  amount  of  the  estimates  returned  to  hi® 
by  the  districts  on  all  taxable  property,  real  end 
personal,  therein.  He  is  without  power  to  assess 
the  property  of  one  district  with  the  amount  of 
the  estimate  of  another.* 

In  State  v.  Consolidated  School  District,  338  S.  W.  819, 
the  question  arose  as  to  whether  the  consolidated  school  dis- 
trict could  function  as  such  until  June  30th  after  its  organi- 
sation. The  Court  at  page  821  says: 

"Suppose  it  be,  as  relators  urge,  that  the  con- 
solidated district  could  not  function  until  June 
30th  after  its  organization.  The  old  districts 
were  absorbed  into  the  consolidated  dietrict 
on  October  22,  1980,  and  thereafter  had  no  power 
to  do  anything  except  to  finish  the  business  then 
under  way,  and  at  the  end  of  the  school  year, 

June  30th,  make  the  turn  over  as  required  by  section 
11262,  There  would  be  no  annual  meeting  of  the 
old  districts,  because  they  would  have  no  powers 
left  except  to  continue  as  provided  in  section 
11262.  If  the  consolidated  district  could  not 
function  till  $uns  30th,  there  axe  many  things 
that  it  might  not  do  then,  because  certain  things  ■ 
axe  required  to  be  done  at  the  annual  meeting, 
end  the  statute  fixes  the  annual  meeting  on  the 
first  Tuesday  in  April." 

The  consolidated  school  district,  therefore,  became  an 
active  organised  district  as  of  June  5th , 1931.  We  assume 
that  they  took  proper  steps  and  did  sake  a levy  upon  the 
property  within  the  district.  If  they  made  a.  valid  levy  and 
the  clerk  extended  the  taxes  on  the  basis  of  that  levy, 
then  we  believe  that  the  district  is  entitled  to  the  taxes 
on  the  newly  acquired  land  which  were  payable  in  1932.  It 
would  therefore  be  entitled  to  the  taxes  on  the  newly  ac- 
quired land  for  the  year  1933  also. 

However,  whether  or  not  .the  consolidated  school  dis- 
trict would  be  entitled  to  taxes  levied  for  the  consolidated 
school  dietrict  depends  upon  whether  there  was  an  actual  levy 
made. 

In  State  ex  rel.  v.  Young,  38  S.  (2d)  1031,  an  action 
was  brought  to  collect  school  taxes.  District  No.  2 of  Camden 
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and  Laclede  Counties  was  formed  by  an  election  held  on  June 
19,  1925,  at  which  t iae  its  board  of  directors  ordered  an 
election  to  be  held  on  July  10,  1925,  for  the  purpose  of 
voting  a 65,4  levy  on  the  Si 00,00  valuation  for  school  pur- 
poses and  for  a nine  months  tan  for  said  consolidated  dis- 
trict. The  suit  was  to  enforce  a lien  for  taxes  for  the 
year  1925.  The  court  held  that  the  district  could  not 
collect  the  taxes  because  there  was  not  a sufficient  levy, 
sayings 

14  It  is  apparent  from  the  foregoing  review  of  the 
evidence  that  the  levy  and  extension  of  school 
taxes  against  defendants’  land  on  the  county  tax 
book  for  1925  was  void  for  the  reason  that  no 
estimate  or  certification  of  school  taxes  by  or 
for  consolidation  school  district  ho.  3 of  Camden 
and  Laclede  counties,  which  were  the  taxes  sued 
for,  was  filed  with  the  county  clerk,  as  required 
by  sections  11183  and  11151,  R.  S.  1919,  and  the 
trial  court  properly  in  effect  so  found.  It 
also  aooears  that  the  only  estimate  or  certifica- 
tion of  school  taxes  for  the  year  1925  that  might 
have  become  a lien  on  defendants’  land  was  the 
estimate  of  common  school  district  IPd.82,  and  the 
county  clerk  did  not  use  this  estimate  in  levying 
and  extending  school  taxes  on  the  tax  books. 

The  trial  court  erred  in  treating  this  as  having 
been  done.* 

In  view  of  the  foregoing  decision,  it  is  apparent  that 
the  statutes  regarding  the  levy  and  estimates  must  be  complied 
with,  otherwise  the  levy  is  not  legal.  There  could  be  no 
levy  by  the  consolidated  district  on  taxes  that  were  due  in 
1931  because  the  district  was  not  in  existence  at  the  time 
the  levy  should  have  been  made.  Any  levy  which  was  made  upon 
the  newly  acquired  land  for  taxes  due  in  1931  was  made  upon 
the  estimate  submitted  by  the  various  districts  in  which 
this  newly  acquired  land  was  then  found,  fe  believe,  there- 
fore, that  the  taxes  payable  in  1931  on  the  land  recently 
taken  into  the  consolidated  district  should  go  for  the 
benefit  of  the  districts  from  which  the  land  was  taken.  If, 
however,  the  consolidated  district  took  proper  steps  to  sub- 
mit their  estimates  and  have  their  levy  made  and  the  taxes 
extended  on  the  newly  acquired  property,  they  would  be  en- 
titled to  the  taxes  thereon  which  were  payable  in  1932  and 
subsequent  years. 

It  is  therefore  our  opinion  that  the  question  as  to 
whether  the  tax  money  should  go  to  the  consolidated  district 
or  not  depends  on  whether  or  not,,  after  the  organization,  they 
took  the  necessary  steps  in  submitting  their  estimates  and 
having  taxes  levied  and  extended  on  the  newly  acquired  prop- 
erty. If  the  consolidated  district  did  take  the  necessary 


steps,  then  it  is  our  opinion  that  they  would  be  entitled  to 
collect  the  taxes  on  the  newly  acquired  territory  which  were 
payable  in  1932  and  1933.  The  consolidated  school  district 
would  not  be  entitled  to  the  tares  due  in  1931  which  were  based 
upon  the  estimate  and  levy  .of  the  old  districts  wherein  the 
land  was  found  and  which  were  made  prior  to  the  time  that 
the  consolidated  school  district  came  into  existence,  if,  by 
ohanee,  the  consolidated  school  district  did  not  take  proper 
steps  to  have  the  levy  made  in  its  favor  and  the  taxes  ex- 
tended for  1932  and  the  taxes  on  the  newly  acquired  land 
for  1932  were  based  upon  the  estimate  furnished  by  the  old 
districts,  then  r re  believe  that  the  old  districts  would  be 
entitled  to  the  taxes  for  1933. 

Tour  inquiry  did  not  give  us  sufficient  information 
a m to  the  levying  of  these  taxes  by  the  old  and  new  district®, 
and  we  hope,  by  using  the  various  assumptions,  we  have  been 
able  to  answer  your  inquiry. 


FlEiS 

APPROVED : 


Very  trulj£  yours, 

' - />/,  /<. /U  ■ 7-Jk/ 
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Assistant  Attorney  general. 
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don.  V.  H.  toward 
Commissioner  of  Motor  Vehicles 
office  of  decretory  of  stats 
Jefferson  City*  Missouri 
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This  office  acknowledges  receipt  of  your  letter  dated 
January  10*  1934*  as  follows: 

"Please  refer  to  a recent  aot  of  the 
General  assembly  which  repeals  sections 
7761*  7762  and  7769  revised  statutes 
1999*  and  enaoted  in  lieu  thereof  two 
new  sections*  namely*  7761  and  7769* 
which  sections  relate  to  registration 
of  ootor  vehicles*  chauffeurs*  regis- 
tered operators*  etc.  Your  opinion  is 
requested  as  to  fche  amount  of  fees  to  be 
charged  the  following i 

1.  Motor  Vehicles  and  Trailers* 

2*  manufacturers  and  Dealers* 

3.  Chauffeurs. 

4*  Operators.” 


As  stated  in  your  letter*  the  present  Legislature  (67th* 
extra  Session)  passed  an  act  which  repealed  Sections  7761*  7762 
and  7769  K.  6*  Mo.*  1989*  and  enacted  in  lieu  thereof  two  new 
sections  known  as  Sections  7761  and  7769*  relating  to  same 
subject*  which  act  was  approved  by  the  Governor  January  6th*  1934 
An  emergency  clause  was  nrovlded*  thua  making  the  act  effective 
immediately  upon  epnroval.  The  repealed  1929  statutes , supra* 
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pertained  to  the  following;  (1)  Section  7761  to  the  registra- 
tion of  owners  of  motor  vehicles  and  trailers;  (2)  Seetion  7762 
to  the  increasing  of  registration  fees;  and  municipal  licenses; 
(3;  Seetion  7769  to  the  date  of  registration  for  motor  vehicles, 
trailers,  chauffeurs,  registered  operators  and  dealers  and 
further  providing  for  the  prorating  of  fees  relative  to  the 
registration  of  a motor  vehicle  by  an  owner. 


I. 

In  Interpreting  statutes  it  is  well  to  keep  in  mind  the 
language  of  the  Supreme  Court  of  Missouri  in  the  case  of  Meyerlng 
v.  Miller,  51  S.  a.  (2d;  66,  wherein  it  was  said,  1.  c.  68 1 

"The  primary  rule  of  construction  of 
statutes  or  ordinances  is  to  ascertain  and 
give  effect  to  the  lawmakers*  intent.  2 
Lewis*  Sutherland  on  Stat.  Const.  (2d  Ed.) 

Section  363.  The  rule  of  strict  construc- 
tion 'has  lost  such  of  its  force  and  im- 
portance in  recant  times,  sines  it  has 
beooae  more  and  more  generally  recognised 
that  the  paramo  nt  duty  of  the  judicial 
interpreter  la  to  put  upon  the  language 
of  the  legislature,  honestly  and  faith- 
fully, its  plain  and  rational  meaning 
and  to  promote  its  object.*  Endlleh  on 
Interpretation  of  Statutes,  Seetion  329; 

Maxwell  on  Statutes  (6th  Ed.)  426." 

And  further, 

"Likewise,  it  hae  been  said  that  strict 
construction  'is  not  a precise  but  a 
relative  term.  It  is  not  the  exact  con- 
verse of  liberal  construction,  for  it 
doss  not  consist  in  giving  words  the 
narrowest  meaning  of  whieh  they  are  sus- 
ceptible. 

Thus,  we  look  to  the  four  corners  of  the  act  to  gather 
the  Intent  of  the  Legislature.  A reading  of  same  shows  that  the 
Legislature  orimarily  intended  to  do  two  things:  First,  to  reduce 
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the  feee  on  automobile  registration;  aeend,  to  change  the  re- 
newal and  expiration  date  on  autoooblle  registration*  and  registration 
or  iranuracturers  and  dec'crs  , ch.uffeurs,  and  operators. 


IX. 

MOTOR  VEHICLES  AMD  TRAILERS. 

Me  look  to  the  act  to  ascertain  the  fees  charged  tor  the 
registration  of  aotor  vehicle*  and  trailers.  Note  these  provisions, 
to-vit: 


"Section  1.  That  seetlons  7761,  7762,  and  7769, 
of  the  Revised  statutes  of  Missouri  for  1929 
be  and  the  same  are  hereby  repealed  and  two 
new  sections  enacted  in  lieu  thereof  to  be 
known  a*  sections  7761  and  7769  and  to  read 
as  follows; 

section  7761.  la)  ************* 

( c i Registration  fees  Bade  payable  to  the 
State  Treasurer  shall  be  remitted  to  the 
Commissioner  with  the  application  for  regis- 
tration for  that  part  of  the  calendar  year  of 
1934,  beginning  with  . ebruary  1,  1934,  and 
ending  ■ ■eoshbsr  81,  1984,  at  11/12  of  the 
schedule  anounts  hereinafter  shown,  and  far 
the  full  calendar  year  of  1936  and  each  full 
calendar  year  thereafter  in  accordance  with 
the  following  schedules! 

For  motor  vehicle*  other  than  oomneroial 
motor  vehicles  and  motorcycles  and  motortricyeles. 

Less  than  12  horsepower  *6.00 

12  horsepower  and  less  than  24  horsepower..  8.60 

24  horsepower  and  less  than  36  horsepower..  11.00 

36  horsepower  and  less  than  48  horsepower..  20.00 

48  horsepower  and  less  than  60  horsepower. • 25.00 

60  horsepower  and  less  than  72  horsepower ••  51.60 


72  horsepower  and  more  37.60 

kotorcyoles  ..••••• 6.00 

•Jotor  tricycles. ...  • •••• 7.60 
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For  commercial  motor  vehicles  haring  a 


capacity  oft 

Lose  than  2 tons  $10*60 

2 tone  and  laaa  than  6 tons  18 *U> 

6 tona  and  leas  than  6 tons  •••••••••••••  £7.00 

6 tona  and  laaa  than  7 tona  •.*•*.•••.•••  30*00 

7 tona  and  laaa  than  B tona  * •••••  56.00 


and  for  every  ton  or  aajor  fraction  tharaof  in 
axeaaa  of  8 tona*  $16*00  par  ton* 

For  each  trailer  there  shall  ba  paid  a faa 
equal  to  ona-half  (t)  of  that  provided  for  com- 
mercial motor  vehicles  and  for  each  aeml- trailer 
there  shall  ba  paid  a faa  equal  to  one -quarter 
(i)  of  that  provided  for  eooaerclal  motor  vehicles* 
according  to  the  live  load  capacity  of  such 
trailer  or  mml-  trailer* 

Section  7769*  (a)  «*****#**»»*# 

(bj  If  application  for  the  registration  of  a 
rotor  vehicle  by  an  owner  is  made  during  the 
period  between  the  1st  day  of  July  and  ending  the 
last  day  of  iept eaber*  only  one-half  of  the  full 
annual  fee  shall  be  paid)  if  application  for 
such  registration  la  made  during  the  period  be- 
ginning the  1st  day  of  October  and  ending  the 
last  day  of  Pecember*  one-fourth  of  the  full 
annual  fee  shall  be  paid*” 


sre  call  attention  to  the  fact  that  the  horee power  of  the 
motor  vehicle  determines  the  lloense  fee*  Such  was  alao  the  manner 
in  which  the  licence  fees  were  arrived  at  under  the  1989  Statutes* 
For  illustration*  take  the  first  fee  provided  for  motor  vehicles 
other  than  eonmerelal  vehicles*  motorcycles  and  motortrl cycles  of 
less  than  1£  horsepower*  which  under  the  present  act  Is  £6*00,  and 
under  the  1989  Statutes  was  $7*60.  However*  for  the  year  1934  the 
registration  fee  to  be  charged  on  motor  vehicles  is  11/18  of  the 
amount  provided  in  the  above  schedule*  That  Is  to  say*  for  example 
if  an  owner  of  motor  vehicle  of  less  than  18  horsepower  register-? 
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his  motor  ▼•hide  between  1 ebruary  1st,  and  Juna  90th,  1994,  ha 
all)  pay  11/19  of  <4*00,  op  |4*&9;  If  between  tha  first  day  of 

July  and  tha  90th  day  of  September,  1994*  ha  will  pay  ona-half 

of  «5.00,  or  49.50|  If  batwaan  tha  first  day  of  Jetober  and  tha 
last  day  of  December,  1994*  ha  will  pay  ana-fourth  of  #4*00,  or 
$1*99*  In  othar  words,  tha  registration  faa  far  tha  year  1954 

Is  11/12  of  tha  sohadula  harainbefore  sat  out  up  to  Juna  50th, 

and  after  that  ona-half  or  one-fourth  of  tha  eehadula  as  pro- 
wl dad  tharaln*  *e  call  your  attantion  to  tha  faot  that  tha 

raglstratlon  of  motor  wahlclas  for  tha  ealandar  year  of  1994 
begins  February  1st,  1994,  and  ends  Deeembar  51st,  1954;  the  faa 
for  trailers  being: 

"For  each  trailer  there  shall  be  paid  a faa 
equal  to  ona-half  (})  of  that  provided  for 
commercial  motor  vehicles  and  for  each 
seal- trailer  there  shall  be  paid  a faa  equal 
to  one-quarter  ($)  of  that  provided  for 
commercial  motor  vehicles,  according  to  tha 
live  load  eapaei ty  of  such  trailer  or  semi- 
trailer." 


III. 

XAVI7PACTUP.ES  ARC  DEALERS. 

Section  7769  (a)  of  tha  recant  aot  provides  as  follows: 

"Registration  of  motor  vehicles,  trailers, 
chauffeurs,  registered  eperators  and  dealers 
shall  be  renewed  annually,  upon  tha  payment 
of  fees  provided  heroin,  to  taka  affect  on 
February  1st  for  ths  remainder  of  tha  year 
1954,  and  thereafter  on  ths  1st  day  of 
January  in  aaoh  year,  and  all  eartifioatas 
of  registration  and  number  plates  issued 
hereunder  shall  sxplre  on  the  suocs-ding 
51st  day  of  iwc saber." 


Section  7769  ft.  S.  Mo.  1929,  which  waa  repealed,  provided 
that  tha  registration  of  manufacturers  and  deal era  should  be  renew- 
ed annually  on  the  iirat  day  of  February  in  each  year.  The  new 
statute  merely  changes  tha  date  of  registration. 
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action  7764  K . S.  Mo.,  1989,  provide*  In  part  the 
following: 


*(aj  iill  manufacturers  and  dealers  shall. 
Instead  of  registering  each  notor  vehicle 
manufactured  or  dealt  In,  sake  ap  lication 
upon  a blank  to  be  furnished  bj  the  com- 
missioner for  a distinctive  number  for 
all  the  motor  vehicles  owned  or  o on trolled 
by  such  manufacturer  or  dealer,  said  applica- 
tion to  contain:  (1)  a brief  description  of 
each  type  of  motor  vehicle  me&ufa  ftured  or 
dealt  In,  Including  character  of  the  motive 
power,  amount  thereof,  stated  in  figures  of 
horsepower,  and  (2)  the  name  and  business 
address  of  such  manufacturer  or  dealer;  (3) 
the  weight  and  rated  live  load  capacity  of 
commercial  motor  vehicles, 

( b J Fess  and  plates  for  manufacturers  and 
dealers:  dn  the  payment  of  a registration 
fes  of  £81, U)  there  shall  be  assigned  to 
such  manufacturer  or  dealer  a certificate 
of  registration  in  each  form  as  the  com- 
missioner shall  prescribe,  and  two  sets  of 
n .saber  plate*  bearing  such  number.  As  many 
duplicate  sets  of  number  plates  as  may  be 
desired  a ay  be  obtained  upon  the  payment  of 
a fee  of  £10,50  for  each  duplicate  set." 


A reading  of  above  shows  that  manufacturers  end  dealers 
do  not  register  each  motor  vehicle  dealt  in  but  pay  in  lieu  there- 
of a registration  fee  and  a further  fee  if  additional  plates  are 
required.  All  motor  vehicles  operated  on  the  highways  of  this 
State  must  have  license  plates  and  a dealer  merely  transfers  them 
from  one  car  to  another,  using  his  plates.  Thus,  the  car  on 
which  a dealer's  plates  are  used  is  not  registered  in  the  sense 
of  a privately  owned  motor  vehicle  but  in  lieu  thereof  the 
dealer  pays  the  fee  provided  in  Section  7764,  supra.  And  no 
provision  is  made  in  that  section  for  a reduction  of  the  fee  in 
the  event  the  dealer  applies  at  the  first  of  the  year,  the  lust  of 
the  year,  or  the  middle  of  the  year.  In  other  words,  a dealer 
seeking  to  be  registered  as  such  pays  the  same  fee  if  he  becomes 
registered  at  the  first  of  the  year  or  any  other  time  thereafter. 
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I 

Hon.  V.  d.  steward 


it  la,  therefore,  our  opinion  that  the  registration  fee 
of  a manufacturer  or  dealer  will  be  that  as  provided  In  section 
7764,  h.  3.  to.,  1929 . 


IV. 

ctuuFvrait. 

section  7766  H.  S.  Ho.,  1929,  pertain a to  "chauffeurs”  and 
in  part  reads: 

"(a)  > very  person  desiring  to  operate  a 

to  tor  vehicle  as  a chauffeur  shall  file 
In  the  office  of  the  sound  salon er  a 
statement  containing  his  nans,  age,  ad- 
dress and  the  trade  name,  style  and 
motive  power  of  the  motor  vehloles  he  is 
competent  to  operate,  on  a blank  to  be 
furnished  for  that  purpose  By  the  com- 
missioner. Kto. 

( b ) Upon  the  filing  of  such  statement 
and  photographs,  if  the  commissioner  is 
satisfied  as  to  the  competency,  and  good 
character  of  such  applicant,  he  shall  assign 
to  him  s number  and  upon  the  payment  of  a 
fee  of  9B.00  he  shall  issue  and  deliver  to 
such  applicant  a ear tifioats  of  registration 
which  shall  o on tain  ate. " 


It  is  our  opinion  that  the  fee  of  registered  chauffeurs 
shall  be  that  as  provided  for  in  Section  776 6,  supra. 


V. 

OPERATORS. 

Section  7766  R • 3.  Mo.,  1929,  provides  in  part  as  follows: 

"(a)  r.very  person  desiring  to  operate  a 
rotor  v hide  as  a registered  operator  shall 
file  in  the  office  of  the  commissioner  a 
statement  etc. 


a on.  V.  a.  Steward 


“S' 


Jan.  11,  1934. 


( o ) u o on  the  filing  of  auoh  statement 
and  the  payment  of  a fee  ef  43.00,  the 
commissioner  shall  lesne  and  deliver  to 
the  apnlloant  a eertifieate  of  registra- 
tion, whioh  shall  contain  etc." 


It  is  our  opinion  that  a registered  operator  shall  pay 
the  fee  as  provided  for  in  Section  7766,  supra. 


The  Legislature  clearly  orovlded  that  o spars  of  motor 
vehicles  should  pay  certain  fees.  Likewise,  orovlded  that 

manufacturers  and  dealers,  chauffeurs,  and  operators  should  pay 
certain  fees.  The  Legislature  changed  the  fees  to  be  charged 
the  owners  of  motor  vehicles  and  trailers  but  did  not  vary  or 
change  the  lav  pertaining  to  manufacturers  and  dealers,  chauffeurs, 
or  operators,  other  than  to  ohange  the  date  such  were  to  be 
registered. 


fours  very  truly. 


James  L.  4 torn  Bos  tel 
Assistant  Attorney -General. 


APPROVED! 


* V McKlTTHIck 
Attorney— Jen«ral . 


JLdiF.O 


MOTOR  VEHICLES: 


Commissioner  of  Motor  Vehicles  does  not  have  to 
amend  certificate  of  ownership  to  show  liens  or 
encumbrances;  neither  is  he  compelled  to  file  notices 
of  releases  or  filing  of  mortgages. 


January  27,  1934. 


Hon.  V.  H.  steward 
Commissioner  of  Motor  Vehicles 
Jefferson  City,  Missouri 


Dear  Mr . steward : 


This  office  acknowledges  receipt  of  your  letter  dated 
January  19,  1954,  as  follows: 

"Please  give  an  opinion  of  law  on  the  follow- 
ing questions: 

First:  here  the  apDlioant  for  a Title 

Lead  to  a motor  vehicle  failed  to  set  out, 
on  his  original  application,  the  fact  that 
his  automobile  was  owned  subject  to  a 
chattel  mortgage,  and  a Title  Deed  was 
issued  pursuant  to  said  applicant  whereon 
no  lien  was  shown,  after  discovering  that 
the  Title  Leed  falls  to  show  existing  liens, 
then  is  there  any  law  requiring  the  Votor 
Vehicle  Department  to  amend  the  original 
application  and  change  the  Title  Leed  to 
read,  showing  such  lien  or  mortgage  when 
orought  to  their  attention  by  the  title 
holder? 

second:  there  the  ap.  licant  for  a Title 

Lead  to  a motor  vehicle  receives  his  Title 
l.eed  subject  to  all  mortgages,  if  any,  has 
shown  upon  his  original  application  for  such 
title,  then  is  there  any  lav  requiring  the 
Motor  vehicle  I apartment  to  file  notloea, 
notations,  or  letters  from  the  mortgagors 
advising  this  Department  as  to  subsequent 
liens  upon  the  motor  vehicle  described  in 
the  original  application?” 


non.  v.  h.  if  writ 
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At  the  outset  we  direct  jour  attention  to  the  distinction 
between  the  "Certificate  of  registration"  and  the  "Certificate  of 
ownership”,  to  the  end  that  jou  will  distinguish  between  such  and 
keep  in  wind  the  purposes  of  each  and  the  dependenoj  of  one  to 
the  other,  and  that  jou  will  haws  a general  idea  of  the  office 
each  fills. 


I. 

CERTIFICATE  OF  RKOI STRATI oK. 

The  67th  Jeneral  Assembly,  xtra  session,  passed  an  set 
with  an  emergency  clause,  which  was  approved  b>  the  Governor 
January  6,  1964,  relating,  among  other  things,  to  the  registration 
of  motor  vehloles.  Note  these  provisions  therein  found! 

"Section  7761.  (a)  Every  owner  of  a motor 

vehicle  or  trailer,  which  shall  be  operated 
or  driven  upon  the  highways  of  this  state, 
shall  except  as  herein  otherwise  expressly 
provided,  cause  to  be  filed,  by  nail  or 
otherwise,  in  the  office  of  the  commissioner, 
an  application  for  registration  on  a blank 
to  be  furnished  by  the  commissioner  for  that 
purpose,  eontalningi  (1)  a brief  description 
of  the  motor  vehicle  to  be  registered,  includ- 
ing the  name  of  the  manufacturer,  the  motor 
number  and  character,  and  amount  of  motive 
power,  stated  in  figures  of  horsepower;  (2) 
the  name,  residence  and  business  address  of 
the  owier  of  stash  motor  vehicle;  etc." 

"Seotion  77 §9,  (a)  Registration  of  motor 
vehicles  * * * shall  be  renewed  annually>etc.” 


IX. 

CERTIFICATE  CP  OWNER  SHI  P. 

section  7774  R.  S.  Mo.  1929,  provides  in  part  the  following 

" (a J upon  the  transfer  of  ownership  of  any 
ootor  vehicle  or  trailer  its  certificate 
of  registration  and  the  right  io  use  the 
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non  • V • d. 


to  arid 


Jan.  27,  1?34. 


number  plates  shall  expire,  etc." 


Paragraph  "(e)"  of  said  section  is  captioned  "dertlfieate 
of  ownership,  and  we  divide  said  section  to  emphasise  the  variotm 
provisions  therein  found t 


"Ho  certificate  of  registration  of  an/ 
motor  vehicle  or  trailer,  e • • , shall 
be  Issued  by  the  commissioner  unless 
the  applicant  therefor  shall  make 
application  for  and  be  granted  a ocrtlfl* 
cate  of  ownership  of  such  motor  vehicle 
etc. 

"Application  shall  be  made  upon  a blank 
fora  furnished  by  the  commissioner  and 
shall  contain  a full  description  of  the 
motor  vehicle  or  trailer,  manufacturer 's 
or  other  Identifying  number,  together 
with  a statement  of  the  applicant's 
source  of  title  and  of  any  liens  or 
encumbrances  on  the  motor  vehicle  or 
trailer. 


"The  commissioner  shall  * e e,  if  satisfied 
that  the  applicant  is  the  lawful  owner  of 
such  motor  vehicle  or  trailer,  or  otherwise 
entitled  to  have  the  same  registered  in  his 
asms,  shall  thereupon  issue  an  appropriate 
certificate  over  his  signature  and  sealed 
with  the  aeel  of  his  office,  * » • The 
certificate  shall  contain  a description, 
manufacturer 'a  or  other  Identifying  nunber, 
and  other  evldenoea  of  identification  of 
the  motor  vehicle  or  trailer,  • * e together 
•1th  a statement  of  any  liena  or  eneumbr  nces 
which  the  application  may  show  to  be  thereon .etc. 

"The  certificate  shall  bs  good  for  the  life 
of  the  motor  vehicle  or  trailer,  so  long 
as  tha  same  is  owned  or  held  by  the  original 
holdar  of  the  certificate,  and  shall  not  have 
to  be  renewed  annually.  Etc* 


non • V.  a.  Jt e«ard 
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"After  the  expiration  of  maid  four  non the 
it  shall  ue  unlawful  for  any  per  eon  to 
operate  in  thie  etate  a no tor  vehicle 
or  trailer  registered  under  the  provl alone 
of  the  law  unleee  a certificate  of  ownership 
ehall  have  been  ieeued  ae  herein  provided. 

"in  the  event  of  a sale  or  tranefer  of 
owner whip  of  a no tor  vehicle  or  trailer 
for  which  a certificate  of  ownership  has 
been  issued  the  holder  of  such  certificate 
shall  endorse  on  the  same  an  assign went 
thereof,  with  warranty  of  title  in  fora 
printed  thereon,  * * * with  a statement  of 
• 11  liens  or  ens'tmbranees  on  said  motor 
vehicle  or  trailer,  and  deliver  the  same 
to  the  buyer  at  the  time  of  the  delivery  to 
hi  a of  said  motor  vehicle  or  trailer.  F.te." 


III. 

(«  epitomise  the  provisions  of  the  above  statutes  as 

f ol lows  I 

(lj  Certificate  of  ownership  must  be  obtained  before  motor 
vehicle  shall  be  registered.  , 

(2)  Bo  motor  vehicle  shall  be  operated  on  the  highway#  unless 
it  bs  registered. 

(3)  Registration  shall  be  annually. 

(4)  Certificate  of  ownership  shall  be  good  for  the  life  of 
the  motor  vehicle,  eo  long  as  the  mm  is  owned  or  held  by  the 
original  holder  of  the  certificate,  and  shall  not  have  to  be  re- 
newed annually. 

(5)  Certificate  of  ownership  providss  for  the  following: 

(a)  anuf ac turer • s number  or  other  identifying  number 
so  aa  to  particularly  identify  the  motor  vehicle. 

(b)  Statement  of  llena  or  encumbrances. 

I c J Name  of  owner,  etc. 


don.  V.  d.  _>t •wmriL 
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(6)  Cartlfieata  of  registration  only  provides  fort 

(a)  Name  of  owner,  and  residence. 

\ 

(bj  brief  desorlptlon  of  motor  vehicle  ( otor  nsber 
and  amount  of  horsepower),  ouch  does  not  contain 
a statement  of  liens  or  oneumbranoee. 

(7)  Upon  transfer  or  sals  of  a motor  vehicle,  the  certificate 
of  ownership  must  be  assigned  with  warranty  of  title  with  a state* 
sent  of  all  liens  or  encumbrances  on  said  motor  vehicle  or  trailer 
and  delivered  to  the  buyer  at  the  time  of  delivery  to  him  of  said 
motor  vehicle. 


section  7771  H.  S.  o.  1929,  provides: 

"In  the  event  of  the  loss,  mutilation  or 
destruction  of  any  certificate  of  registration, 
certificate  of  ownership  » • * Issued  by  the 
commissioner,  the  lawful  holder  thereof  aaaj, 
upon  filing  with  the  commissioner  an  affidavit 
showing  such  fact,  and  on  the  payment  of  a 
fea  of  £1.00  obtain  a duplicate  of  sueh  • 
certificate  « »•” 

one  of  the  purposes  of  requiring  owners  of  motor  vehicles 
to  have  certificates  of  ownership  WiS  to  suppress  ths  thsft  of 


Ssetlon  7774  (c),  supra,  has  this  provisions 

"The  commissioner  shall  oo-operate  with  the 
commissioners  or  the  officials  of  other 
states  and  countries  having  supervision  of 
the  registration  of  motor  vehicles  and  shall 
sxchang#  information  with  than  ralativa  to 
ths  registration,  ownership,  sals  and  theft  of 
motor  vehicles,  for  the  purpose  of  suppressing 
the  stealing  and  unauthorised  use  of  motor 
vehicles." 

The  oourta  of  this  state  have  held  that  the  provisions  of 
the  statute  relative  to  the  sale  or  transfer  of  aotor  vehicles  is 
mandatory  and  unless  complied  with  the  sale  thereof  is  void. 


Hon.  V.  H.  £ toward 


Jan.  27,  1954. 
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in  saver  at  al  v.  >ak«  at  al,  4 5.  1.  (2)  854.  the 
bpr in-field  Court  of  Appeals  said: 

"Their  clai*  of  posaaaaion  la  founded  on 
an  alleged  sale  of  an  autonoblle  to 
which  no  certificate  of  titla  was  assigned 
or  dalivarad.  under  our  atatuta  thara  can 
oa  no  question  that  a aale  of  an  auto'no- 
bile  without  an  assignment  or  transfer  of 
a cartifiaata  of  titla  is  absolutely  void." 


Also,  in  Platnar  v.  bourne,  275  d.  ff.  590.  the  court 
(dprlngfleld  Court  of  Appeals ) said: 

"The  motor  vehicle  atatuta  ia  a police 
regulation  and  providea  (Acts  1921.  p.  90) 
how  motorcars  may  be  transferred  from  one 
person  to  another,  and  also  provides  that, 
unless  its  provisions  are  complied  with, 
the  sals  shall  oa  fraudulent  and  void. 

The  Supreme  Court  has  held  that  a transfer 
of  a motorcar  ea- not  be  made  in  any  other 
way . state  ax  ral . Conn,  -'ire  Ins.  Co.  of 
Hartford.  Conn.,  v.  Cox  at  al..  Judaea  (Mo. 

.up.)  268  S.  W.  87.  57  A.  L.  R.  1458." 


IV. 

Tha  provision  of  tha  atatuta  requiring  the  showing  of 
liana  and  encumbrances  on  tha  certificate  of  ownership  neither 
adda  to  nor  decreets  from  tha  validity  of  the  certificate.  The 
Legislature  required  such,  in  our  opinion,  to  bs  shown  as  an 
added  safeguard  to  tha  public.  In  other  words,  the  fact  that 
a certificate  of  ownership  does  not  show  s lien  or  mortgage 
doss  not  mean  that  there  is  none  on  tha  motor  vehicle,  and  vice 
versa,  becauae  a mortgage  oould  bs  placed  thereon  after  the 
cartificsta  was  Issued  and  if  a lien  appears  on  the  certificate 
such  could  be  satisfied  osfora  transfer  or  aale  of  the  motor 
vehicle.  tiowever,  upon  transfer  or  sale  of  the  motor  vehicle 
the  transferor  must  make  an  affidavit  as  to  liens  or  encumbrances. 


Hon.  V.  h.  steward. 
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and  if  he  falsifies  nape  ha  would  be  guilty  of  making  a falsa 
a fldavlt  with  respect  to  that  matter,  but  the  title  to  the 
motor  vehicle  would  pass,  subjeet,  however,  to  any  liens  whether 
shown  on  the  certificate  or  not. 

Section  3097  h.  s.  Mo.  1929,  requires  chattel  mortgages 
to  be  filed  and/or  recorded  at  the  place  of  residence  of  the 
mortgagor.  Said  section  provides  in  part  as  follows! 

"Wo  mortgage  or  deed  of  trust  of  personal 
property  hereafter  aade  shall  be  valid 
against  any  other  person  than  the  parties 
thereto,  unless  possession  of  the  mortgaged 
or  trust  property  be  delivered  to  and 
retained  b,  the  mortgagee  or  true tee  or 
ceetui  que  trust,  or  unless  the  mortgagS 
or  deed  of  truat  be  acknowledged  or  proved 
and  recorded  in  the  county  in  which  the 
mortgagor  or  grantor  resides,  ***** 
or  unless  tlie  mortgSoC  or  deed  of  trust, 
or  a true  copy  thereof,  shall  be  filed 
in  the  office  of  the  recorder  of  deeds  of 
the  county  where  the  mortgagor  or  grantor 
executing  the  same  resides,  etc.* 


V. 

Xn  answer  to  your  first  question  it  is  our  opinion  that 
thare  is  no  statuta  requiring  the  otor  Vehicle  I apartment  to 
amend  the  original  application  to  show  liens  or  ene  mbranoes 
omitted  (Intentionally  or  otherwise;  therefrom. 

action  7771,  supra,  uses  those  words j 

"In  the  evei.t  of  the  loss . mutilation  or 
dcslruciion  of  any  * * certificate  of 
ownership  * * the  lawful  holder  thereof 
may,  upon  filing  with  the  oo  mlssloner 
an  affidavit  shoving  such  fact,  etc." 


Section  7774  (cj,  supra,  provides  this: 

"The  certificate  shell  be  good  for  the 
life  of  the  motor  vehicle  » e so  long 
as  the  same  is  owned  or  held  by  the 
original  holder  of  the  certificate,  and 
shall  not  have  to  be  renewed  annually.  Etc." 


Hon.  V.  H.  Steward 
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if  the  Legislature  Intended  the  totor  Vehicle  Department 
to  a send  certificates  of  ownership  when  the  status  of  liens  and 
encumbrances  changed,  it  would  have  so  provided  in  the  statute. 


VI. 

In  answer  tc  your  second  question,  it  is  our  opinion  that 
the  filing  of  notices,  notations,  etc.,  concerning  liens  placed 
(or  satisfied;  on  cotor  vehicle^  subsequent  to  the  Issuance  of 
the  certificate  of  ownership,  is  discretionary  with  the  coaLrissloner. 
The  statute  does  not  compel  (in  fact  silent)  him  to  file  them. 

.Lection  7772  h.  S.  Mo.  1929,  provides  in  parti 

"(c)  The  commissioner  may  keep  such  other 
classifications  and  racords  as  ha  may  deem 
necessary. " 


Yours  very  truly. 


James  L.  domBostel 
Assistant  Attorney^ >eneral. 


A P "fi  OVT?D  l 


•~yiicXTvirrcK — 

Attorney -Jeneral. 


JLHtEO 


SHERIFF: 


County  is  not  liable  for 
supplies  purchased  by 
sheriff  to  be  used  in 
courthouse  unless  the  jail 
is  in  such  courthouse  and 
such  supplies  are  for  use  in 
said  jail  and  deemed  necessary 
by  said  sheriff  for  the  proper 
administration  of  said  jail. 

i 

January  30,  1934. 


Mr.  Walter  G.  Stillwell, 

Attorney-at-law, 

Hannibal,  Missouri. 

Dear  Mr.  Stillwell :- 

We  have  your  letter  of  October  21,  1933,  in  which  was 
contained  a request  for  an  opinion  as  follows: 

"1  hare  been  requested  by  the  County  Court  of 
Marlon  County,  Missouri,  to  obtain  an  opinion  of  your 
office  on  the  following  question: 

'Some  tine  ago  the  Sheriff  of  Marion  County 
purchased  from  the  Gerno  Manufacturing  Company 
of  St.  Louis,  certain  supplies  whloh  were  and 
are  being  utilized  and  used  in  the  courthouse 
in  the  Hannibal  Court  of  Common  Pleas  at  Hannibal. 

The  Gerno  Manufacturing  Company  has  presented 
their  bill  to  the  County  Court  and  they  desire 
your  opinion  as  to  whether  or  not  the  Sheriff  can 
purchase  supplies  to  be  used  in  County  Buildings 
and  the  liability  of  the  County  therefore' ." 

The  sole  question  which  presents  itself  here  is  whether 
or  not  the  sheriff  had  the  power  in  this  instance  to  purchase  at  the 
county  expense  supplies  to  be  used  in  the  courthouse. 

Section  2076,  Revised  Statutes  of  Missouri,  1929,  provides 

as  follows: 

"Sec.  2078.  SHALL  CONTROL  COUNTY  PROPIRTY.- 
The  said  court  shall  have  control  and  management 
of  the  property,  real  and  personal,  belonging  to 
the  county,  and  shall  have  power  and  authority 
to  purchase,  lease  or  receive  by  donation  any 
property,  real  or  personal,  for  the  use  and  benefit 
of  the  county;  to  sell  and  oause  to  be  conveyed 
any  real  estate,  goods  or  chattels  belonging  to  the 
county,  appropriating  the  prooeeds  of  such  sale  to 
the  use  of  the  same,  and  to  audit  and  settle  all 
demands  against  the  county." 


i 
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Section  1870,  Revised  Statutes  of  Missouri,  1929,  pro- 
vides as  follows: 

"Sec.  1870.  DUTIES  OF  SHERIFFS.-  The  several 
sheriffs  shall  attend  each  eourt  held  in  their  counties, 
except  where  it  shall  otherwise  be  directed  by  law;  and 
it  shall  be  the  duty  of  the  officer  attending  any  court 
to  furnish  stationery,  fuel,  and  other  things  necessary 
for  the  use  of  the  court  whenever  ordered  by  the  oourt." 

The  former  section  plaoes  the  control  of  the  courthouse 
in  the  hands  of  the  county  court  and  the  latter  seotlon  gives  the 
sheriff  the  power  to  purchase  supplies  only  when  ordered  by  the 
court  to  do  so.  Sines  the  letter  above  quoted  does  not  mention 
any  such  order,  we  must  presume  that  there  was  none  and  there- 
fore the  sheriff  was  not  properly  authorized  to  purchase  sueh 
supplies. 


If  the  supplies  in  question  were  for  use  in  the  jail, 
which  might  well  be  in  the  courthouse,  the  law  is  to  the  effect 
that  if  the  sheriff  deemed  the  supplies  necessary  for  the  proper 
administration  of  the  Jail  he  had  the  power  without  authorization 
to  purchase  same  at  the  county  expense.  (See  Kansas  City  Sanitary 
Co.  tb . Laclede  County,  269  S.  W.  395,  l.c.  398;  Earkreeder  vs. 
Vernon  County,  216  ho.  696).  Since  such  facts  do  not,  however, 
appear  in  the  above  quoted  letter  we  need  not  pursue  this  angle. 

The  Supreme  Court  of  Missouri  in  the  ease  of  Kansas 
City  Disinfecting  and  Mfg.  Co.  vs.  Bates  County,  273  Mo.  300, 
passed  squarely  on  our  present  question  as  it  appears  here.  In 
that  case  Judge  Farls  who  wrote  the  opinion  stated  at  page  305-6 
as  follows: 


"It  is  not  doubted  that  the  statutes  (Sec s#  1571  and 
1573,  R.  S.  1909)  and  the  construction  thereof  by  this 
court  in  a ease  to  an  extent  analogous  (Harkreader  v.  Vernon 
County,  216  Mo.  696)  furnish  authority  to  a sheriff  of  a 
county  to  purchase  sueh  articles  and  supplies  as  are  requisite 
and  necessary  to  keep  and  maintain  the  county  jail  'in  good 
and  sufficient  e addition  and  repair.*  But  such  authority, 
absent  an  order  of  the  county  court,  which  might  pro  hae 
vice  make  him  its  agent,  would  not  extend  to  purchases  made 
for  the  poor  house  or  the  poor  farm,  the  custody  and  oontrol 
of  which  are  vested  by  statute  in  the  county  court,  and  not 
in  the  sheriff.  (Sec.  1343,  R.  S.  1909).  Likewise,  the 
county  court  is  by  statute  vested  with  the  control  of  the 
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court  house  (Sep, 


&o\ff.li  .[Seoi.3ee7,_Rt.  St,JL909,h  this  duty  le_d_ellmlted 
bj  the  ftp, pended  provision  .directing  jyrf o.rmanqe  .thereof 
♦whenever  ordered  by  the  oourt,  * (Sec.  3887,  supra. ) 
This  latter  conditional  duty  la  dieaesoclated  from  oon 


duty  la  dlaaaaoolated  from  con- 
trol of  Ihe  premises  and  1%  a general  one  which  the 
sheriff  ovaa  to  the  olroult  oourt,  to  the  probate  court, 
and  even  to  the  county  oourt  ltaelf,  though  the  latter 
court  la  the  general  atatutory  contracting,  auditing  and 
fiaeal  agenoy  of  the  oounty.  Clearly,  such  an  order 
ahould  either  be  ezpreaa,  or  plainly  Implied  from  the 
neoeaaltlea  of  the  situation." 


Seotlona  4081  and  5687,  Revised  Statutea  of  Missouri, 
1909,  referred  to  In  the  above  quotation  are  substantially  seotlona 
8078  and  1870,  Revised  Statutea  of  Missouri,  1989,  reaps  ottvely, 
which  sections  are  quoted  earlier  In  this  opinion.  This  oase 
haa  never  been  overruled  and  la  the  law  In  this  state  today. 


In  view  of  the  above,  therefore,  we  are  of  the  opinion 
that  the  oounty  la  not  liable  for  the  purohase  by  the  sheriff  of  the 
supplies  In  question. 


Very  truly  yours, 


CMHJr-MB 


CHARLES  M.  HOWELL,  Jr. 

Assistant  Attorney-General. 


APPROVED: 


Attorney-General 


PROSECUTING  ATTORNEY: 


Where  chattel  mortgage  is 
filed  in  one  county  and  un- 
authorized sale  of  the  chattel 
is  made  in  another  county,  the 
latter  county  ia  the  proper 
county  in  which  to  bring  the 
prosecution* 


March  8,  1934*  ^ /£ 

Mr.  William  E . Stewart, 

Prosecuting  Attorney, 

Edina,  Missouri* 

Tear  Mr.  Stewart :- 

We  have  your  letter  of  December  16,  1933,  in  whioh  was 
contained  a request  for  an  opinion  as  follows: 

"I  here  the  following  question  that  I would 
like  to  esk  you.  The  Guaranty  finance  Corporation  of 
Edina  has  a chattel  mortgage  on  an  automobile  owned  by 
one  Fred  Johnson.  The  chattel  mortgage  was  filed  in 
the  office  of  the  Reoorder  of  Deeds  of  Knox  County, 
Missouri*  The  said  Fred  Johnson  sold  the  automobile 
described  in  the  chattel  to  Martin  Brothers  of  Kahoka, 
Missouri,  the  sale  was  made  in  Kahoka,  Clark  County, 
Missouri.  Where  is  the  proper  county  to  bring  the  prose- 
cution? I am  of  the  opinion  that  the  crime  was  committed 
in  Clark  County*  I would  like  to  have  a reply  as  early 
as  possible*” 


Seotion  3377,  Rovised  Statutes  of  Missouri,  1929,  provides 

as  follows: 

"Sec.  3377.  Offenses,  where  punished*-- Offenses 
committed  against  the  laws  of  this  state  shall 
be  punished  in  the  county  in  which  the  offense  is 
committed  except  as  may  be  otherwise  provided  by 
law.  (R.S.  1919,  3eo.  3722)." 

The  offense  referred  to  in  the  letter  above  quoted  is  made 
an  offense  egalnst  laws  of  thl3  state  by  Sec*  4100,  Revised  Statutes 
of  Missouri,  1929.  The  sole  matter  for  decision,  therefore,  is  as 
to  which  county  is  the  oounty  in  which  the  offense  wes  committed. 

A search  of  the  laws  end  decisions  of  this  state  has  filled 
to  yield  any  case  where  this  matter  has  been  expressly  passed  on,  but 
a very  slight  digression  in  the  field  of  analogy  will  solve  our  problem* 

In  this  connection  we  advert  to  the  often  cited  case  of 
State  vs*  Shaeffer,  89  Mo*  271*  This  was  a case  of  obtaining  money 
under  false  representations  and  the  Supreme  Court  at  page  280  stated 
as  follows: 
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"We  entertain  no  doubt  that  the  place 
where  the  money  or  goods  are  obtained,  without 
regard  to  where  the  representations  were  made, 

Is  the  place  where  the  party  should  be  prosecuted.” 

In  addition,  see  9 Ruling  Case  Law  1293,  where  It 

is  stated: 

"As  a general  rule  the  accused  must  be  tried 
In  the  county  where  the  aot  of  appropriation  or  eon- 
▼erslon  took  place." 

Also,  to  the  same  effect  the  oase  of  Ex  Parte  Hammond 
59  F.  (2d)  583,  at  page  685. 

In  our  present  oase  the  prospective  defendant  did 
nothing  unlawful  In  Knox  County;  he  merely  placed  a mortgage  on  his 
automobile.  It  was  in  Clark  County  that  he  perpetrated  |ils  unlawful 
aots,  therefore  there  should  he  be  proseouted.  For  lnstunoe,  the 
Court  in  the  Shaeffer  oase  above  cited  said  that  there  was  nothing 
unlawful  per  se  in  the  false  representations  made  in  another  place, 
but  that  it  was  the  obtaining  money  as  a result  of  those  false  repre- 
sentations wherein  the  crime  lay.  The  Shaeffer  oase  is  a stronger 
oase  than  the  one  at  hand,  but  it  clearly  illustrates  the  attitude 
of  our  courts. 


Very  truly  yours, 


CBHJr:LC  CHAS.  U.  HOWELL,  Jr. 

Assistant  Attorney  Oeneral. 


Approved: 


Attorney  Ceneral. 


NEWSPAPERS,  dependent  newspaper  cannot  qualify  for  publications 
under  Sec.  10249,  R.S.  1929. 


April  18,  1934. 


FILED 

9/ 

<y  < " 


Hon.  William  X.  Stewart, 
Prosecuting  Attorney, 
Knox  County, 

Edina,  Missouri. 


Dear  sir: 


This  department  la  In  receipt  of  your  letter  of 
sons  time  ago,  requesting  am  opinion  as  to  the  following  faets: 

"The  County  Clerk  of  this  county  has 
requested  me  to  submit  a question  to 
you.  Section  10249  requires  the  clerk 
to  publish  in  two  newspapers  representing 
eaoh  of  the  two  major  political  parties, 
at  least  seven  days  before  an  election, 
the  nominations  to  office  certified  to 
the  clerk  by  the  seoretary  of  State  and 
thoae  filed  in  the  clerk* s office.  In 
Knox  County  one  paper  is  listed  In  the 
Blue  Book  as  Democrat,  one  of  larger 
circulation,  as  Independent,  and  another, 
of  very  small  circulation,  as  Republican. 

The  one  listed  as  Republican  Is  printed 
in  Brashear,  Adair  County,  Missouri.  The 
clerk  wishes  to  know  If  It  would  be  legal 
to  publish  in  the  Democrat  paper  and  the 
one  listed  as  an  Independent." 

Sec.  10249,  R.S.  Mo.  1929,  relating  to  the  printing  of 
nominations  to  office  certified  to  the  county  cleric  by  the  Secre- 
tary of  State,  provides  as  follows: 

•At  least  seven  days  before  an  election 
to  fill  any  public  office,  the  clerk  of 
the  county  court  of  each  county  shall 
cause  to  be  published  in  two  newspapers 
representing  each  of  the  two  major  politi- 
cal parties,  if  such  there  be,  and  if 
not,  then  In  two  newspapers,  or  if  there 
be  only  one  newspaper  published  within 
the  county  then  In  such  newspaper,  the 
nominations  to  offloe  certified  to  him 
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by  the  secretary  of  state,  and  also 
those  filed  In  hie  office.  He  shall 
make  two  such  publications  in  each  of 
such  newspapers  before  the  election, 
one  of  which  publications  In  each 
newspaper  shall  be  upon  the  last  day 
upon  which  such  newspaper  is  Issued  before 
the  election.  Provided,  that  no  higher 
rates  shall  be  paid  per  inch,  than  is 
provided  by  aeetlon  15775,  chapter  114, 

R.S.  1929,  as  amended.” 

There  appears  to  be  no  question  as  to  the  propriety  of 
printing  the  notice  in  the  Destocratle  paper.  Te  take  it  for 
granted  that  the  two  major  political  parties  are  the  Republican 
Party  and  the  Democratic  Party. 

The  decision  in  the  ease  of  Reefy  Tlyrla,  50  O.C.A., 
l.o.  274  is  to  a certain  extent  enlightening  on  this  subject,  and 
provides  in  part  as  follows t 

"It  is  not  pretended  that  'politics*, 
as  used  in  the  statute  under  which 
the  contracts  attempted  to  be  awarded 
are  allowed,  is  the  word  in  its  broad 
sense  of  comprehending  the  whole  scope 
and  office  of  government.  It  is  used, 
all  will  agree,  in  its  restricted  sense 
of  partisanship.  Thus  considered,  the 
word  signifies  party  preference  and 
connection.  It  lives  and  exercises 
its  force  and  brings  its  power  to  bear 
through  party  organization  and  discipline 
and  finds  expression  in  party  platforms 
and  declarations  of  principles  and  in 
utterances  of  candidates  and  leaders." 

It  is  our  opinion  that  the  Legislature  meant  that  the  two 
newspapers  should  represent  not  only  the  two  major  political 
parties,  but  tw#  opposlts  partise  In  polltlos.  In  the  case  of 
Reefy  Elyria,  supra,  the  Court  further  eald: 

"The  word  'opposite',  when  employed  as 
the  etetute  In  question  employs  it,  means 
antagonistic,  having  a different  tendeney, 
quality  or  eharaotar.  Contrary  la,  parhaps, 
the  moat  expressive  as  well  as  the  most 
correet  verbal  equivalent  by  whish  the 
underlying  concept  of  opposition  ean  bs 
voieed;  it  is,  at  least,  sufficient  for  the 
purpose  in  this  ease.  It  does  not  permit 
a twilight  zona  in  whleh,  or  under  the 
shadow  of  which,  neighbor  Garford,  or  towns- 
man Sharp  may  be  supported  by  n paper  mas- 
querading ns  a political  enemy  to  their 
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party.  It  la  not  allowable,  under  this 
definition  of  the  vital  word,  to  make 
Merchandise  of  journalistic  agencies  by 
selling  space  to  the  minor  candidates  of 
one  side  while  posing  as  the  party  exponent 
of  the  other  side,  in  good  and  regular 
standing.  What  the  statute  clearly  naans 
is— ’He  that  is  not  for  me  is  against  me; 
he  that  gathereth  not  with  me  seattereth 
abroad. ** 


There  are  no  decisions  directly  in  point  on  this  question 
in  Missouri;  however,  the  Supreme  Coart  of  Ohio,  in  discussing  the 
status  of  an  independent  newspaper,  in  the  ease  of  The  Ohio  State 
Journal  Co.  v.  Brown,  19  Ohio,  l.c.  326,  said: 


"It  is  admitted  that  the  Press  Post  is  a 
newspaper  of  the  Democratic  Party,  and 
the  contention  on  the  part  of  counsel  for 
the  plaintiff  is  that  the  Columbus  Dispatch 
is  an  Independent  newspaper  of  no  political 
party,  while  counsel  for  the  Columbus  Dis- 
patch contends,  notwithstanding  that 
newspaper  holds  itself  out  to  the  public  as 
an  Independent  newspaper,  and  has  been  such; 
that  the  evidence  shows  its  support  of  the 
measures  and  candidates  of  one  of  the  political 
parties  has  been  such  that  it  is  a newspaper 
of  a political  party  within  the  meaning  of 
the  statute. 


i . 

i ' 
* 


_ _ , 

"The  only  matter  necessary  to  be  determined  IS  \ 
whether  the  Columbus  Dispatch  is  a newspaper 
of  a political  party;  and  if  so,  whether  of  a \ 
party  different  from  that  of  the  press- Post. 


******* 

"A  newspaper  to  be  of  a political  party,  within  v \ 
the  meaning  of  the  atatute,  must  profess  to 
bs  so  or  bo  so  known.  It  is  not  suffl slant  that 
It  bee,  while  professing  to  be  an  independent 
newspaper,  supported  a political  party. 

' M \ 

•A  newspaper  professing  to  be  of  a polltlaal 
party,  or  one  so  known,  nay  be  Independent  in 
the  sense  that  it  does  not  sdvoest#  all  of  the 
measures  of  its  party,  and  yet  bo  of  the  party, 
for  its  conduct  may  be  owing  to  lta  judgment, 
or  the  went  of  it,  and  not  to  its  want  of  faithr 
and  an  Independent  newspaper  nay  advocate  all  of 
the  measures  of  a party  and  support  all  of  lta 
sandldates,  and  yet  be  not  of  the  party,  for  1 
its  support  of  the  party  la  to  be  attributed  to  \ 

Its  discretion,  and  not  to  lta  allegiance. 
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"The  ewl denes  shows  that  the  Columbus 
Dispatoh  holds  Itself  out  to  the  publle 
as  *an  independent  newspaper* y and  its 
proprietor  testifies  that  it  is  not  a 
Democratic,  not  a Republican,  nor  a 
Prohibition,  nor  a Populist  newspaper} 
that  he  is  a Repub lioan,  and  that  his 
newspaper  has  generally  supported  that 
party,  but  that  it  is  Independent  in  all 
things  and  at  all  times  free  to  choose 
which  side  it  will  take. 

"Such  newspaper  is  not  of  a political 
party  within  the  meaning  of  the  statute, 
and  in  wiew  of  its  disclaimer,  the  court 
ought  not  to  be  asked  to  hold  otherwise. * 

In  the  case  of  Columbus  ▼.  3arr,  87  Ohio,  l.c.  868,  the 
Court  saldt 


"The  :*clnd  of  newspaper  is  predetermined 
by  an  established  party  allegiance,  which 
denotes  its  polities  and  which  the  coun- 
cil is  not  at  liberty  to  ignore. 

"An  independent  paper,  which  refuses  to 
be  bound  by  the  ties  of  party  allegiance, 
is  not  within  the  classification,  for  the 
reason  that,  eoaipared  with  any  other  paper, 
it  may  be  of  oppeaite  polities  on  one 
question,  and  of  the  sane  polities  on  an- 
other, at  one  and  the  same  tine;  of  opposite 
polities  today  and  of  the  same  polities 
tomorrow,  era ding  the  prowl si on  of  the 
statute  at  will. 

"The  purpose  of  the  legislature  was  to 
prowl ds  for  ths  widest  publicity  of  the 
publle  sets  of  the  munlolpal  council,  under 
n general  law.  It  is  common  knowledge  that 
this  purpose  would  be  best  subserwed  as  a 
general  rule,  by  publication  in  the  news- 
papers of  opposite  party  polities,  for  the 
reason  that  whan  applied  to  all  nunlclpalltlsa, 
they  are  the  local  papers  that  generally 
reach  the  most  people.  The  independent  news- 
paper, as  a rule,  la  oonflned  to  the  larger 
cities.  It  nay  beat  subserwe  the  purpose  of 
the  statute  in  a few  oitles,  but  it  is  the 
exeeption  that  must  fail  under  a general  law. 

"The  legislature  did  not  undertake  to  cheapen 
the  publication  by  competition.  The  oonpetltlwe 
bidding  resorted  to  in  this  case,  is  the  policy 
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of  the  city,  and,  as  is  sxprsssod 
in  the  ordinance  providing  for  the 
sane.  Is  not  to  be  used  to  annul  the 
statute.  It  nay  be  that  this  inter- 
pretation opens  the  door  to  political 
aggrandizement , but  it  still  r mains 
that  extended  publicity  is  the  govern- 
ing purpose  of  the  statute,  and  must  be 
kept  to  the  fore  when  seeking  to  discover 
the  legislative  Intent.  No  useful  public 
purpose  could  be  subserved  by  holding 
that  this  language  should  receive  a more 
liberal  construction,  unless  it  be  that 
it  would  provide  eoapetltion,  but  that 
must  yield  if  it  would  narrow  publicity.* 


CONCLUSION 

In  view  of  the  foregoing  decisions,  it  is  the  opinion  of 
this  department  that  an  independent  newspaper  cannot  qualify  for 
publl oat ions  under  3ec.  10249,  R.S.  Ho.  1929. 

Sinee  your  request  has  been  on  file  in  this  department, 
we  are  in  receipt  of  an  unsigned  letter  which  we  assume  was 
written  by  some  member  of  your  County  court  or  the  Cleric,  Hon. 
Ralph  IT.  Haselwood,  in  which  there  la  enclosed  a form  of  affidavit 
made  by  the  Editor  of  the  Edina  Sentinel  stating  that  the  Edina 
Sentinel  la  a Republican  newspaper.  This  raises  the  question  at 
fact  and  not  being  in  possession  of  the  facts,  this  department 
1 8 not  in  a position  to  pass  upon  the  same. 


Respectfully  submitted. 


0LLIT5B  N.  NOLEN, 
Assistant  Attorney  General 


APPR0TT3): 


/ 
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■ffot  li'cYIWRfcK,  “ 
Attorney  General 


xaaaxiuw:-  section  i,  Lews  oi  Missouri  1931,  page  349., 

SCHOOL  DISTRICTS:^is  not  unconstitutional  as  being  in  conflict 

with  Section  6 of  Article  X,  which  exempts 
school  oroperty  from  general  taxes. 


June  16,  1934. 


Ur.  Walter  0.  Stillwell, 
Prosecuting  Attorney, 
Hannibal,  Missouri. 

Dear  Sir: 


We  axe  ack no wl edging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

•I  have  been  consulted  by  the  presi- 
dent of  the  Hannibal  School  Board 
relative  to  the  constitutionality  of 
Section  1 of  an  act  relating  to  the 
erection,  construction  and  mainten- 
ance of  severs  — assessment  of  cost, 
etc. , which  said  statute  is  found  on 
page  350  of  the  Laws  of  Missouri,  1931. 

•The  City  of  Hannibal  by  virtue  of  an 
ordinance  has  taxed  the  Hannibal 
School  District  their  pro-ratio  amount 
for  the  installation  of  sewers  and  the 
school  board  has  been  advised  by  com- 
petent counsel  that  the  above  mention- 
ed section  is  unconstitutional  in  that 
it  attempts  to  levy  a tax  or  assess- 
ment on  school  property. 

•Tour  usual  prompt  attention  would  be 
appreciated  in  this  matter  because 
there  is  a possibility  that  the  holders 
of  these  tax  or  assessment  bonds  will 
institute  legal  proceedings  for  their 
collection. • 

Section  1,  Laws  of  Missouri  1931,  page  350, 

is  as  follows: 


■All  real  estate  owned  by  any  school 
district  of  this  state,  shall  be  subject 
to  the  provisions  of  all  ordinances  of 
any  city,  town  or  village  of  this  state, 
which  relate  to  the  erection,  construc- 
tion and  maintenance  of  sewers  and 
sewer  systems,  and  of  sidewalks,  gutter- 
ing, curbing  and  paving  of  the  streets 
and  alleys  adjoining  and  abutting  the 
real  estate  of  said  school  districts  and 
to  the  assessment  of  the  costs  thereof, 
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Mr.  Walter  G.  Stillwell, 


to  the  same  extent  as  that  of  pri- 
vate citizens  of  this  state.* 

You  state  that  the  City  of  Hannibal,  pursu- 
ant to  the  authority  contained  in  the  foregoing  section, 
has  sought  to  subject  school  property  to  assessments 
for  the  purpose  of  maintaining  sewers.  You  inquire 
whether  or  not  8ection  1 of  the  Statute  is  constitutional. 
We  assume  that  you  have  in  mind^in  making  this  inquiry, 
Section  6 of  Article  X of  the  Constitution,  vhioh  is  as 
follows; 


■The  property,  real  and  personal,  of 
the  State,  counties  and  other  munici- 
pal corporations,  and  cemeteries,  shall 
be  exempt  from  taxation.  Lots  in  In- 
corporated cities  or  towns,  or  within 
one  mile  of  the  limits  of  any  suoh 
city  or  town,  to  the  extent  of  one 
acre,  and  lots  one  mile  or  more  dis- 
tant from  such  cities  or  towns,  to 
the  extent  of  five  aoree,  with  the 
buildings  thereon,  may  be  exempted 
from  taxation,  when  the  same  are  used 
exelu8ively£>r  religious  worship,  for 
schools,  or  for  purposes  purely  chari- 
table; also,  such  property,  real  or 
personal,  as  may  be  used  exclusively  for 
agricultural  or  horticultural  societies: 
Provided,  That  such  exemptions  shall  be 
only  by  general  law.* 

The  Courts  in  construing  Section  6 of  Article 
X have  generally  held  that  it  only  applies  to  general 
taxes  which  are  used  for  the  support  of  the  city,  county 
and  state  governments  and  that  the  exempt ion  in  the  Con- 
stitution was  not  intended  and  does  not  include  special 
assessments  or  benefits. 

In  Mullins  v.  Cemetery  Association,  239  Mo. 
681,  it  was  contended  that  a cemetery  association  was 
exempt  from  taxation  by  reason  of  the  provision*  of  Sec- 
tion 6 of  Article  X.  A suit  in  that  case  was  brought  upon 
sewer  bills  and  the  court  said  at  page  687: 

■It  is  provided  by  section  6,  article 
10,  of  the  Constitution  of  this  State 
that:  fThe  property,  real  and  personal, 

of  the  State,  counties  and  other  munici- 
pal corporations,  and  cemeteries,  shall 
be  exempt  from  taxation. * The  law  is 
too  well  established  by  require  the 
citation  of  authorities  that  the  exemp- 
tion from  taxation  in  the  foregoing 
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section  of  the  Constitution  has  refer-* 
enoe  to  general  tares,  levied  and  col- 
lected for  the  support  and  maintenance 
of  the  State,  and  not  to  special  taxes 
assessed  to  pay  the  cost  of  local  im- 
provements. The  correctness  of  this 
proposition  is  not  contested  by  re- 
spondent. It  rests  its  claim,  that 
its  property  is  exempt  from  liability 
for  the  taxes  sued  for.  upon  a statute 
hereinafter  discussed.* 

Again  in  Houok  v.  Drainage  District,  248  Mo.  373, 
in  discussing  the  right  of  a drainage  district  to  collect  an 
assessment,  the  court,  in  discussing  the  above  constitutional 
provision, says  at  page  383: 

■That  the  special  taxes  they  are  author- 
ized to  levy  and  collect  upon  and  for 
the  benefit  of  the  lands  included  in 
their  districts  do  not  come  within  the 
provisions  of  article  10  of  the  State 
Constitution  invoked  by  the  appellants, 
has  long  been  settled,  and  has  passed 
from  the  realm  of  legitimate  discussion.* 

In  Corrigan  v.  Kansas  City,  211  Mo.  608,  it  was 
held  that  Seotion  6 of  Article  X did  not  apply  to  special 
assessments.  The  court  says  at  page  627: 

■Seotion  3,  article  10,  of  the  State 
Constitution  requiring  taxes  to  be 
uniform,  and  sections  6 and  7 of  the 
same  article,  the  one  exempting  prop- 
erties of  certain  kints  and  the  other 
forbidding  any  other  exemptions,  fefer 
only  to  general  taxes;  those  sections 
neither  exempt  nor  forbid  the  exemption 
of  properties  from  apeolal  assessments 
for  local  improvement.  If  the  legislat- 
ive department  of  the  State  government 
or  that  of  the  city  government  should 
make  an  arbitrary  selection  of  property 
to  be  taxed  for  the  benefit  of  the  whole 
district,  omitting  other  property  of 
like  kind  and  used  for  like  purposes, 
there  are  other  clauses  of  both  State 
and  federal  constitutions  that  could 
be  applied  to  prevent  such  inequality, 
but  this  is  not  such  a case;  here  all 
properties  of  the  same  class  are  omitted 
from  the  assessment.  The  classification 
here  shown  is  not  beyond  the  legislative 
discretion  of  the  Common  Counsel." 


In  view  of  the  foregoing  decisions  we  believe  that 
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the  Legislature  had  a right  to  authorize  cities  to  levy  special 
assessments  against  the  properties  of  sohools.  Section  6 of 
Article  X,  quoted  above,  has  been  construed  to  apply  only 
to  general  taxes  and  has  been  construed  to  apply  not  to 
special  taxes  or  special  assessments.  Such  being  true,  that 
section  is  not  violated  when  the  Legislature  authorized  cities 
to  collect  epeoial  assessments  from  school  districts.  It  is 
also  apparent,  in  view  of  the  Oorrigan  case  above,  that  so 
long  as  the  Legislature  authorized  the  levying  of  a special 
assessment  against  all  of  a particular  class  that  the  Act 
is  not  unconstitutional  because  it  exempts  other  classes. 

It  is  therefore  the  opinion  of  this  Department 
that  Section  1,  Lavs  of  Missouri  1931,  page  349,  is  not 
unconstitutional  as  being  in  conflict  with  8ection  6 of 
Article  X of  the  Constitution,  vhioh  exempts  school  prop- 
erty from  general  taxes. 


Very  truly  yours, 


7RANX  W.  HAYES, 

Assistant  Attorney  General. 


APPROVED: 


ROY  KcKITTRICX, 
Attorney  General. 


FWHjKS 


taxatioh 


procedure  swishf  ished  by  Senate  Bill  94  applicable  in  cities  of 
the  third  olase. 


September  5, 


1934. 


Hon.  Kobert  T.  Stephens 
City  Attorney 

Excelsior  tprlngs,  Missouri 


Dear  Ur.  Stephens: 

Tour  coaaaunicatlon  of  July  10,  1934,  has  been  relayed 
to  tale  office  by  the  Honorable  James  a.  Rooney,  Prosecuting 
Attorney  of  Clay  County.  Your  request  reads  as  follows: 

"You  may  have  already  obtained  on  opinion  from 
the  attorney  general  concerning  the  sale  of 
delinquent  property  for  taxes  as  provided  by 
the  lavs  of  Missouri  for  1933  on  pages  43b  to 
449  Inclusive.  I h vs  heard  so  many  different 
things  concerning  this  th  t I would  like  to  havs 
an  o inion  from  the  Attorney  General  as  to  whether 
or  not  this  law  is  applicable  to  cities  of  the 
third  olass.  Al*o  when  that  law  went  into 
effect,  thether  on  April  7,  1933  or  90  days 
thereafter.  I doubt  seriously  whether  this  Act 
had  an  emergency  clause  in  it. 

Also  what  beoomes  of  suits  filed  in  the  circuit 
court  und:  r the  old  law  after  the  effective  date 
of  this  AOt. 

I would  appreciate  it  very  muoh  if  you  would 
give  me  the  opinion  of  the  attorney  gen  ral  in 
ref erenoe  to  the  above  questions. * 


ie  shall  deal  with  your  questions  in  the  order  asked. 


Hon.  Robert  T.  Stephens 
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I. 

DiLlM^UOIT  CITY  TAKES  OF  THIRD 
CLASS  CITY  COL-  CTE  tilDER  PRO- 
CEDURE ESTABLISHED  BY  SSIATE  BILL 

21* 


The  previsions  for  the  collection  of  delinquent  city 
taxes  axe  found  In  the  Chapter  entitled  "Municipal  Corporations" 
end  numbered  38  of  the  Revised  statutes  ef  Missouri.  1939. 

Article  IT  eets  forth  specifically  hoe  delinquent  city  taxee  of 
third  class  oltles  are  to  be  collected.  Senate  Bill  94  did  not 
alter,  repeal  or  amend  any  section  In  this  Chapter  but  Is  oon- 
flned  to  the  repealing  of  certain  sections  of  Chapter  59  and 
the  reenaotaent  of  other  seotlone  In  lieu  thereof.  However,  we 
find  that  Section  6781  prescribes  the  duties  of  the  city  oolleotor 
In  the  collection  of  delinquent  taxes  In  cities  of  the  third 
olass  and  provides  In  part: 

"The  olty  council  shall  cause  the  land  and  lot 
delinquent  list  and  the  personal  delinquent 
list  tndbe  returned  to  the  olty  collector,  who 
shall  be  charged  therewith,  end  who  shall  pro- 
ceed to  collect  the  sane  In  the  sane  manner  and 
unaer  the  sane  regulations  as  are  or  may  be 
provided  by  lav  for  the  collection  of  delinquent 
lists  of  real  and  personal  taxes  for  state  and 
county  purposes:"  • • •• 

By  this  provision  the  Legislature  has  adopted  the  sane 
procedure  for  the  oollectlon  of  del* n uent  city  taxee  In  oltles 
of  the  third  class  as  are  now  or  oay  be  established  for  the 
collection  of  delinquent  state  and  County  taxes. 

There  Is  no  provision  In  Chapter  38  and  particularly 
Article  IY  thereof  for  the  transferring  of  these  duties  fron  the 
olty  collector  In  cities  of  the  third  cla  s to  county  officials. 
Although  the  57th  General  Assembly  In  fcxtra  session  reenaoted 
Section  9970  of  the  Lave  of  1929.  with  a slight  modification 
(page  451  Lava  of  Missouri,  1933),  It  has  heretofore  been  held 
by  this  office  th  t that  Section  does  not  apply  to  oltles  of 
the  third  olase  (opinion  to  state  Tax  Comal sslon,  August  6,  1933). 

ve  therefore  are  of  the  opinion  that  your  City  Collector 
should  proceed  with  the  oollectlon  of  delinquent  olty  real  estate 


Hon.  Robert  T.  Stephens. 
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taxes  this  year,  in  the  ue  manner  as  is  pr  eerlbsd  by  law  for 
the  collection  of  delinquent  St»te  and  County  taxes,  to-wlt,  as 
provided  for  In  Senate  Bill  94,  page  425  et  sec,.  Lave  of  Missouri, 
1933. 


II. 

SEMATK  BILL  94  PAGE  435  ET  8EQ. 
LAWS  OF  UlSSOORI  1933,  HOT 
BTf-iiCTl,,;  uariL  iuiT  ?a.  1»33. 


An  e rani nation  of  the  senate  Journal  of  the  57th  General 
Assenbly  In  Regular  Session,  page  568,  reveals  that  although 
Senate  Bill  94  was  passed  by  a wots  of  nineteen  to  eleven,  the 
Kmer.enoy  Clause  to  Senate  Bill  94  failed  to  adoption  by  a vote 
of  eighteen  to  twelve.  Also,  referring  to  page  449,  Lavs  of 
Missouri,  1933,  It  Is  apparent  that  Section  3 of  the  aot  which 
substituted  the  Emergency  Clause  was  not  adopted,  as  said  Section 
3 does  not  appear  therein.  Ho  emergency  Clause  being  attached  to 
the  tot  it  became  operative  in  accordance  with  the  provisions  of 
the  Constitution,  to- wit,  ninety  days  after  the  adjournment  of 
the  General  Assembly. 


III. 

SUITS  FILED  BEFORE  JULY  34,  1933, 

MAY  m:  DXSMZo  ID  AIL  EH  FORCED  UIDER 
3 SPATE  BILL  94,  OR  MAY  BE  ?303rCUT£D 

fflrVlSILffl  FH1QH  I»**t  , . 


Is  dlreot  your  attention  to  sec  tf. on  9963b  of  Senate 
Bill  94,  found  at  page  444,  Laws  of  Missouri,  1933,  a portion  of 
whloh  Seotlonsreade  as  follows: 

••  • •provided  however,  thr.t  nothing  herein  con- 
tained shall  be  construed  to  affeot  the  right  of 
the  oounty  collector  to  proceed  to  final  judgment 
and  foreclosure  for  taxes  upon  which  suit  had 
been  Instituted  prior  to  the  effective  date  of 
this  act,  but  not  In  final  judgment,  nor  to  pre- 
judice the  rights  of  eolleotlon  of  any  costs  or 
commissions  attaching  In  suoh  oases  wbloh  were 
valid  under  the  tax  law  existing  at  the  time  of 
Institution  of  suoh  suite,  as  to  taxes  merged  In 
judgment  at  the  effeotlve  date  of  this  aot  the 

r,latlT* 

of  the  law  as  such  law  existed  prior  to  the  passage 


Son.  Robert  T.  Stephens. 
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of  this  act,  and  as  to  suits  for  delinquent 
taxes  instituted,  but  not  merged  In  judgment, 
at  the  effective  date  <f  this  act  the  collector 
shall  have  the  right  to  proceed  to  final  judg- 
ment and  foreclosure  of  the  tax  lien  under  the 
provisions  of  the  las  as  It  existed  prior  to  the 
passage  of  this  act,  or  such  collector  :.\ay,  in 
his  discretion,  dismiss  such  suits  and  prooeed 
to  foreclosure  of  the  tax  lien  under  the  pro- 
vl si  ns  of  this  aot,  subject  to  the  preservation 
of  rights  to  all  valid  oosts  and  commissions 
and  that  may  have  already  attached  in  such  char- 
acter of  suits  under  the  lav  as  It  exlstsd  prior 
to  the  passage  of  this  act.  * 

By  virtue  of  this  section  the  option  Is  given  to  the 
County  Collector  to  proceed  with  the  suit  which  had  been  instituted 
prior  to  the  effective  date  of  Senate  Bill  94  and  oolleot  the 
taxes  after  judgment  and  execution,  or  to  dismiss  the  suit  and 
advertise  the  property  for  sals  in  accordance  with  Senate  Bill 
94.  Although  this  Section  saves  the  oosts  which  have  accrued  on 
these  taxes,  vs  direct  your  attention  to  a subsequent  enactment 
of  the  57th  General  Assembly  In  Extra  Session.  This  enactment 
Is  known  as  House  Bill  124,  and  found  at  page  166,  Lass  of  Missouri 
Extra  Session,  1933-34.  This  Seotlon  reads  as  follows: 

"Section  1.  PEI  Ah  TIES  AID  INTEREST— H0»  COM- 
PUTED.—That  all  penalties  and  Inter  st  on 
personal  and  Real  Estate  Taxes,  delinquent  for 
the  year  1932  and  prior  years  shall  be  oomputed 
after  December  31,  1933,  on  the  same  penalty 
basis  as  the  taxes  delinquent  for  the  year  1933 
until  paid.  " 

This  is  a relief  measure  enacted  for  the  benefit  of 
the  taxpayer  by  remitting  part  of  the  penalties  vhleh  accrued  on 
personal  and  real  estate  taxes  for  the  year  1932  and  prior  years. 

This  enactment  Is  a subsequent  expression  of  the 
legislative  will  and  therefore  must  be  considered  by  you  when 
asking  settlement  of  your  back  tax  suits. 


Hon.  Robert  T.  Stephens. 


September  b,  1934. 
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It  1 s therefore  the  opinion  of  this  office  that  as  to 
suite  filed  for  the  enforcement  of  delinquent  teal  estate  taxes 
Pri°r  to  July  24,  1933,  the  Colleotor  has  the  option  of  proceeding 
with  the  collection  of  suoh  taxes  under  the  law  as  existed  at 
that  tine,  or  under  the  provisions  of  Senate  Bill  94  of  the 
Regular  Session,  all  subject  to  House  Bill  124,  page  166.  Laws 
of  Missouri,  Extra  s<  salon,  1933-34. 


AFFRQYKDJ 


aubral tted/ 


SAHHT 

Assistant  Attorney  Qenqttr  1 


ROY  MSci'ff  lCK, 
Attorney  General 


HO  A 1 MM 


TAXATION:-Un<?  Section  9868,  R.  S.  Mo.  1939,  upon  petition  by 
County  Court,  Circuit  Judge  may  issue  order  directing 
U eased  levy  and  may,  under'  ame  section,  revoke  its 
prior  order. 


Mr.  ft.  P.  ston*. 
Prosecuting  Attorney, 
Eldon,  Missouri. 

Dear  Sir; 


fe  are  acknowledging  receipt  of  your  letter 
in  which  you  inoulre  as  follows! 


“I  herewith  hand  you  a number  of  Exhi- 
bits which  are  orders  of  the  County 
Court  of  Miller  County,  Missouri,  and 
orders  of  the  Circuit  Court  of  Miller 
County  in  vacation,  together  with  my 
petition  to  the  Circuit  Judge  as  Prose- 
cuting Attorney  of  Miller  County, 

Missouri , based  on  the  order  of  the 
County  Court,  (all  of  which  are  pre- 
sumed to  be  based  on  Section  9868, 

R.  S.  1929,  and  ask  your  O' in  ion  on 
the  same : 

"FIRST:  Did  the  County  Court  have 

authority  to  make  the  order  and  reouest 
in  Exhibit  ’A*  herewith  filed? 

’SECOND:  If  the  County  Court  had  the 

authority  to  make  the  order  and  re- 
am est  in  Exhibit  *A'  did  I,  as  orose- 
cuting  attorney  have  any  choice  as  to 
filing  the  petition  to  the  Circuit 
Judge,  said  oetition  being  marked  Ex- 
hibit »3»  and  filed  herewith? 

"THIRD:  Did  the  Circuit  Judge  in 

vacation  have  authority  to  ake  the 
order  marked  Exhibit  ’C*  and  filed 
herewith,  upon  the  petition  filed  by 
me  as  Prosecuting  Attorney  of  Miller 
County? 

"FOURTH:  If  the  county  court  had  the 

authority  to  make  the  order  and  reouest 
in  Exhibit  ’A*  dated  February  8th,  1934, 
and  the  Circuit  Judge  in  vacation  had 
authority  to  make  the  order  in  Exnibit 
tCl,  did  the  county  court,  after  re- 
ceiving the  order  from  the  Circuit  Judge, 
and  after  making  the  levy  of  six  cents 


Mr.  R.  F.  Stot 
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on  the  One  Hundred  Dollars  valuation 
(the  same  being  within  the  Constitutional 
limits)  and  after  the  Six  Cents  had  been 
extended  on  the  Tax  Books  by  the  County 
Clerk,  have  authority  to  ask  the  Circuit 
Judge  to  rescind  the  order,  as  shown  in 
Exhibit  * D * , and  did  the  Circuit  Judge 
in  vacation  have  the  authority  to  make 
the  order,  dated  August  30th,  1934,  and 
marked  Exhibit  'S*  setting  aside  the 
levy  made  by  the  county  court,  and  if 
the  Circuit  Judge  had  authority  to  set 
aside  the  levy  so  made  by  the  county 
court,  after  the  levy  was  made  and  ex- 
tended on  the  Tax  Books,  and  delivered 
to  the  Collector,  then  whose  duty  would 
it  be  to  deduct  the  Six  Cents  from  the 
Tax  Rolls,  or  Book,  and  how  would  the 
County  Collector  account  for  the  same, 
after  it  had  been  charged  to  him?" 

Section  9868,  R.  S,  Mo.  1939,  provides  as 

follows: 

"Ho  other  tax  for  any  purpose  shall  be 
assessed,  levied  or  collected,  except 
under  the  following  limitations  and  con- 
ditions, vis;  The  prosecuting  attorney 
or  county  attorney  of  any  county,  upon 
the  request  of  the  county  court  of  such 
county— which  request  shall  be  of  record 
with  the  proceedings  of  said  court,  and 
such  court  being  first  satisfied  that 
there  exists  a necessity  for  the  assess- 
ment, levy  and  collection  of  other  taxes 
than  those  enumerated  and  specified  in 
the  preceding  section— shall  present  a 
petition  to  the  circuit  court  of  his 
county,  or  to  the  judge  thereof  in  vaca- 
tion, setting  forth  the  facts  and  speci- 
fying the  reasons  why  such  other  tax  or 
taxes  shall  be  assessed,  levied  and  col- 
lected; and  such  circuit  court  or  judge 
thereof,  upon  being  satisfied  of  the 
necessity  for  such  other  tax  or  taxes, 
and  that  the  assessment,  levy  and  col- 
lection thereof  will  not  be  in  conflict 
with  the  Constitution  and  laws  of  this 
state,  shall  make  an  order  directed  to 
the  county  court  of  such  county,  command- 
ing such  eourt  to  have  assessed,  levied 
and  collected  ouch  other  tax  or  taxes. 


r.  a.  P.  Stom 
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and  shall  enforce  such  order  by  mandamus 
or  otherwise.  Such  order,  when  so  granted, 
shall  be  a continuous  order,  end  shall 
authorize  the  annual  assessment,  levy 
and  collection  of  such  other  tax  or 
taxes  for  the  ourooses  in  the  order  men- 
tioned and  specified,  and  until  siich 
order  be  modified,  set  aside  and  annulled 
by  the  circuit  court  or  judge  t hereof 
granting  the  same:  Provided,  that  no 
such  order  shall  be  modified,  set  aside 
or  annulled,  unless  it  shall  appear  to 
the  satisfaction  of  such  circuit  court, 
or  judge  thereof,  that  the  taxes  so 
ordered  to  be  assessed,  levied  and  col- 
lected are  not  authorized  by  the  Consti- 
tution and  laws  of  this  state,  or  unless 
it  shall  appear  to  said  circuit  court, 
or  judge  thereof,  that  the  necessity 
for  such  other  tax  or  taxes,  or  any 
part  thereof,  no  longer  exists. 

It  appears  from  your  inquiry  that  the  County 
Court  requested  the  authority  to  levy  an  additional  tax 
under  the  foregoing  section.  You,  as  prosecuting  attorney, 
prepared  the  request  and  filed  it  with  the  circuit  judge 
and  the  circuit  judge,  under  the  foregoing  section,  found 
thrt  there  was  a necessity  for  the  tax  and  made  the  order 
authorizing  the  additional  levy.  Thereafter,  for  various 
reasons,  the  county  court  requested  that  the  order  be 
rescinded  and  upon  application  made  by  you  the  circuit 
judge  entered  his  order  revoking  the  original  order.  In 
the  meantime,  however,  the  assessments  had  been  made  and 
they  now  appear  on  the  tax  books. 

In  answer  to  your  first  inquiry  we  are  of 
the  opinion  that  the  county  court  had  the  authority,  under 
the  foregoing  section,  to  make  the  request  which  it  did. 

In  answer  to  your  second  inquiry,  under 
the  foregoing  section,  it  was  your  duty,  upon  a request 
being  made  by  the  county  court,  to  file  the  petition  which 
you  did  with  the  circuit  court. 

In  answer  to  your  third  inquiry  we  are  of 
the  opinion  that  the  circuit  judge  in  vacation  had  authority 
to  make  the  order  giving  to  the  county  court  the  right  to 
make  the  additional  levy.  The  above  section  specifies!  iy 
provides  that  the  court  may  make  the  order  in  vacation. 

In  answer  to  your  fourth  inquiry,  we  believe 
that  the  court  had  a right  to  modify  or  set  aside  its 
original  order.  The  foregoing  section  specifically  provides 


September  11,  1934. 
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that  the  court  may  modify  or  set  aside  the  order  whenever 
it  appears  to  the  court  or  the  judge  thereof  that  the  taxes 
which  were  assessed  were  not  authorized  by  the  Const itut ion 
or  laws  of  the  State,  or  that  the  necessity  no  longer  exist- 
ed. The  order  of  the  Circuit  Court  found  that  the  taxes 
were  not  authorized  by  the  Constitution  or  laws  of  the 
State  and  the  judgment  of  that  court,  standing  unannealed 
from,  became  final  and  is  not,  subject  to  collatere?  attack. 
So  far  as  the  county  is  concerned,  the  situation  is  the 
same  as  if  the  county  had  not  made  the  original  request 
to  increase  the  levy,  because  the  court,  in  revoking 
its  prior  order,  destroyed  the  power  previously  given 
to  the  county  court  to  make  the  levy. 

Since  the  Circuit  Judge  has  revoked  the 
order  levying  the  assessment,  which  he  had  a right  to  do, 
then  the  assessment  cannot  be  enforced.  Since  the  levy 
is  not  legal  the  Co\mty  Collector  cannot  be  held  respon- 
sible for  his  failure  to  collect  those  taxes.  Since  he 
is  charged  with  them  on  his  books,  the  county  court  would 
have  a fight  to  give  him  credit  for  that  portion  of  the 
taxes  when  he  makes  his  usual  settlement.  As  a matter 
of  fact,  the  order  of  the  county  court  and  of  the  circuit 
court  already  provides  that  the  cotinty  collector  shall 
take  credit  for  this  levy  which  is  now  found  upon  his 
books. 


Very  truly  yours, 


FRAJ2K  W.  HATES, 

Assistant  Attorney  General. 


APPROVED: 


(Acting ) 

Attorney  General. 


FWHjlfS 


.CHOC,  ::  - COUNIT  CH;:CL  .‘VKpi  night  of  county  court  to  reduce  or 

waive  Interest  or  principal  of  loans 
from  county  school  fund  secured  by 
/\*  fer*n  real  estate  aortfftgti* 


Soveaber  lfe,  192-4 . 

//  ' ^ 

hon,  alter  C.  itlllwsll. 

Prosecuting  Attorney  of  Merlon  County, 

Hannibal,  Missouri. 


Jeer  ’ ir: 


a request  for  so  opinion  :.ea  been  received  froa  you 
under  date  of  October  51,  3 954,  such  request  being  In  the  follow- 
ing terwe : 

*Tfce  opinion  of  this  office  has  been  requested 
on  the  following  state  of  facts; 

Approx isately  One  Hundred  Thousand  dollars  of 
rsoney  belonging  to  the  school  fund  of  'srlon 
County  has  been  heretofore  loaned  by  the  county 
Court  on  school  fund  mortgages,  the  security 
being  f*r~  property.  In  this  community  many 
holders  of  fern  loans  hevo  seeled  the  principal 
down  and  many  have  salved  interest  p«!y»,<,nta.  Is 
It  possible  for  the  County  Court 

First:  To  wal"«  delinquent  interest,  and 

. ^oend;  here  deeded  also,  expedient  end  necess- 
ity for  the  welfare  of  the  County  to  decrease  the 
prlnol-sl  to  prevent  foreclosure  or  the  acceptance 
of  a o«d  of  conveyance  from  the  record  owners. 

The  ounty  Court  Is  v ery  anxious  for  this  lnfor  a- 
tlon  rad  I would  appreciate  hearing  froa  you  at  your 
earliest  convenience.'* 

This  depart  ont  has  heretofore  ruled  on  the  questions 
r« 1 sad  In  your  letter.  In  an  opinion  signed  by  the  Attorn^y- 
3enarsl  end  by  Charles  . Howell,  Jr.,  A*aietent  'ttorsey-concral . 
csted  August  80,  1934,  and  addressed  to  0.  f.  Alisa,  district 
Appraiser , Hors  Cvuers*  Loan  Corporation,  Hoberly,  Missouri,  it  vaa 
ruled  thrt  a county  court  could  not  naJte  a corap  rorlse  settlement  of 
loan*  tssde  out  of  © county  school  fund,  and  that  neither  principal 
nor  lntercat  could  bo  reduced  by  the  county  court,  fro  which  it 
follows,  of  course,  t at  lntereat  could  not  be  waived.  This  opinion 


r«  :?on*  alter  C.  tillwell. 


' OvejRhcr  lfc,  16.4. 


of  uguat  80,  19;:4,  confined  eng  supported  snotj  «r  ruliisr  by 
this  ‘ ap*rt  ant  gated  > tobcr  Pi,  H8?,  engrossed  to  a,  . *roe*ph 
C»  Crain,  roeeeutlrxg  attorney,  Os  rk,  iseourl,  wMeh  was  signed 
by  the  sene  off! del®.  © are  endowing  a cony  of  esoh  of  these 
opinions. 


In  conclusion.  It  is  our  opinion  that  vfcer©  e oo  inly 
court  has  lneeetcd  «ooey  conetltutlng  a part  or  all  of  the  county 
school  fund  In  notea  seeured  by  mortgages  on  far«  red  estate,  that 
such  county  oourt  has  no  authority  to  waive  delinquent  Interest  on 
such  obligations  or  to  d«creese  the  principal  or  Interest  thoreof. 


Vary  truly  yours, 


. I>  Mil  K.  VILLh'u 

Assistant  a tvorncy-General 


HOT  c I"T:iCr 

Attorney-General 


> 


C in  tie  a i Refunds  from  State,  taking  ever  bridge  to  which 

county  contributed,  may  be  put  in  general  revenue 
fund  of  county  by  county  court*  On  transfer  or 
paying  back  to  other  counties  their  contribution 
no  commission  allowable  under  12316,  R.  S.  1929* 


\0 


December  7,  1934* 


Honorable  Louis  B*  Stigall 
Chief  Counsel 
Highway  Department 
Jefferson  City,  Missouri 


In  He  * State  Eleemosynary  Institutions  v* 
Buchanan  County 


Dear  Sirs 


On  January  19,  1934  we  obtained  a Judjnent 
against  Buchanan  County  in  favor  of  State  Hospital 
Ho*  2 for  $43,144*65,  and  a Judgment  on  March  9, 

1934  against  Buchanan  County  in  favor  of  the  State 
Sanatorium  for  $1,859*34* 

He  understood  that  monthly  refunds  were 
being  made  to  Buchanan  County  by  the  State  Highway 
Department,  and  that  these  refunds  were  set  aside 
in  vay,  1932* 

The  Judgment  in  behalf  of  the  State  Sana- 
torium was  obtained  for  warrants  Issued  during  the 
year  1932  to  that  institution,  but  which  warrants 
were  not  paid*  The  Judgment  in  favor  of  state  Hos- 
pital Ho*  2 against  Buchanan  County  was  for  the  care 
of  insane  patients  for  the  year  1932  in  the  principal 
aum  of  $39,401*51,  which,  including  interest,  made 
the  total  amount  of  the  Judgment  $43,144*65* 

I am  eneloaing  herewith  a copy  of  an  opinion 
previously  written  by  this  office  relative  to  the  use 
of  the  money  to  be  refunded,  whloh  opinion,  I under- 
stand, is  based  upon  a similar  aet  of  facta  involved 
in  this  case*  Under  this  opinion,  the  refund  set  up 
in  1932  oould  be  used  for  the  payment  of  those  Judg- 
ments against  mchanan  County  for  bills  incurred  by 
that  county  to  the  eleemosynary  board  for  the  year 
1932* 


#2  - Honorable  Louie  &•  : tigall 


It  is  the  opinion  of  this  office  that  un- 
der the  attached  previously  prepared  opinion*  the 
refund  of  $37*000  now  available  for  Buohanan  County 
may  be  paid  and  applied  on  the  Judgments  held  by 
the  eleemosynary  board  against  that  county* 


Yours  very  truly* 


FRANKLIN  E.  REAGAN 

Assistant  Attorney  General 


APPROVE.  -» 


lOTigegirarra 1 " ' 

Attorney  General 


FERlF! 

Knc* 


MrTOH  VEHICLE  LICENSE  FEES:  License  fee  for  trailers  and  semi -trailers 
should  be  based  on  live  load  capacity  of  such  trailer  or  semi-trailer. 


Mr.  V.  H.  Steward, 

Commissioner  of  Motor  Vehicles, 
Secretary  of  State’s  Office, 
Jefferson  City,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
of  December  4 requesting  an  opinion  as  to  the  following 
state  of  facts: 


"Some  question  has  arisen  as 
to  the  proper  method  of  computing 
license  fees,  and  the  amount  of 
license  fee  that  should  be  paid 
and  collected  for  trailers  and 
semi-trailers,  provided  for  under 
Section  7761,  page  98,  Laws  of 
Missouri,  Extra  Session  1933-1934. " 

Section  7761,  Laws  of  Mo.  Extra  Session  1933-34, 
at  page  100,  provides  in  part  as  follows: 

"For  each  trailer  there  shall  be 
paid  a fee  equal  to  one-half  (£) 
of  that  provided  for  commercial 
motor  vehicles  and  for  each  semi- 
trailer there  shall  be  paid  a fee 
equal  to  one- quarter  (1)  of  that 
provided  for  commercial  motor 
vehicles,  according  to  the  live 
load  capacity  of  such  trailer  or 
semi- trailer. " 

In  order  to  determine  the  question  here  before  us, 
it  is  necessary  to  define  the  phrase  "live  load  capacity'’ . in 
38  Corpus  Juris,  p.  70  the  phrase  "live  load  capacity  is 
defined  as  follows: 
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Deo.  19,  1934, 


"Of  a chassis  or  truck,  the 
amount  of  freight  it  will  carry, 
exclusive  of  the  weight  of  the 
chassis  and  body." 


In  the  case  6t  Oldfield  ▼.  International  Motor  Company, 
113  A.  632,  the  Court  had  before  it  a question  involving  a 
warranty  of  "live  load  capacity".  The  Court  said: 

"♦♦♦as  it  is  conceded  that  the 
♦live  load  capacity*  of  a chassis 
or  truck  means  the  amount  of 
freight  it  will  carry,  exclusive 
of  the  weight  of  the  chassis  and 
body,  and  as  the  oontract  expressly 
guaranteed  that  the  chassis  would 
have  a live  load  capacity  of  10,000 
pounds,  it  is  equally  apparent 
that  if  the  chassis  or  truck  in 
question  did  not  have  the  capacity 
so  specified  and  guaranteed  it  was 
not  a compliance  with  the  terms  of 
the  contract. *♦♦" 


CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  by  reason  of  Section  7761,  Laws  of  Mo.  Extra 
Session  1933-34,  page  99-100,  the  lloense  fee  that  should  be 
paid  and  collected  for  trailers  and  serai- trail  era  should  be 
based  according  to  the  live  load  capaolty  of  such  trailer  or 
serai-trailer,  the  *live  load  capacity"  being  the  amount  of 
freight  the  trailer  or  semi-trailer  could  carry  exclusive  of 
the  weight  of  the  chassis  and  body. 


Respeotfully  submitted. 


JWH-.AH 


JOHN  W. 
Assistant 


HOFFMAN,  Jr., 
Attorney  General 


APPROVED: 


Ro?  i.  ciaraicK,  " 

Attorney  General. 


COUNTY  WARRANTS:  Warrants  reduced  to  judgment  do  not 

lose  their  priority  nor  does  the 
judgment  extinguish  priority. 


Tebruary  21,  1934. 


Hon.  Edward  D.  Summers, 
prosecuting  Attorney, 
Crawford  County, 
Steelrille,  Missouri. 


/ 


Dear  Sir: 


This  department  acknowledges  receipt  of  your  letter 
requesting  an  opinion,  aa  follows: 

"I  wish  to  request  an  opinion  from  your 
office  as  to  whether  or  not  a judgment 
based  on  numerous  oounty  warrants  merges 
the  warrants  into  Itself  so  that  the 
warrants  lose  their  original  priority  of 
payment.  In  other  words,  should  ths 
Treasurer  pay  a warrant,  regularly  pro- 
tested, as  of  the  date  of  the  original 
protest,  or  as  of  the  date  of  the  judgment 
rendered  upon  it? 

The  statute  provides  that  warrants  shall 
be  payed  in  the  order  in  which  they  are 
protested  and  the  question  I hare  la  mlnA 
is  what  offset,  with  reference  to  the 
priority  of  payment  does  a judgment  hare 
in  extinguishing  or  continuing  such 
priority?* 


I. 

WARRANTS  REDUCED  TO  A JUDGMENT  DO  NOT 
L6S  : PRlG'Rlff.  WOR  DOES  THS  JUDGMENT 

mtmngR  j mgsc 

Section  12139,  R.S.  Mo.  1929  provides  the  manner  in  which 
the  oounty  treasurer  shall  keep  his  warrant  book  and  is  as 
follows : 
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"He  shall  procure  and  keep  a veil- 
bound  book,  in  which  ho  shall  make 
an  entry  of  all  warrants  presented 
to  him  for  payment , vhleh  shall  hare 
been  legally  drawn  for  money  by  the 
county  court  of  the  county  of  which 
he  is  the  treasurer  stating  correctly 
the  date,  amount,  number,  in  whose 
favor  drawn,  by  whom  presented,  and 
the  date  the  same  was  presented;  and 
all  warrants  so  presented  shall  be 
paid  out  of  the  funds  mentioned  In 
suoh  warrants,  and  in  the  order  in 
which  they  shall  be  presented  for 
payment:  Provided,  however,  that  no 
warrant  issued  on  account  of  any  debt 
incurred  by  any  county  other  than 
those  issued  on  account  of  the  ordinary 
and  usual  expenses  of  the  county,  shall 
be  paid  until  all  warrants  Issued  for 
money  due  from  the  county  on  account 
of  services  that  are  usual,  and  for 
all  expenses  necessary  to  maintain  the 
county  organisation  for  any  one  year, 
shall  have  been  fully  paid  and 
11 quidated.” 

Section  12140,  R.S.  Ho.  1929  relates  to  the  manner  of 
payment  of  warrants,  and  is  as  follows: 

"No  county  treasurer  shall  refuse  the 
payment  of  any  warrant  legally  drawn 
upon  him  and  presented  for  payment,  for 
the  reason  that  warrants  of  prior  pre- 
sentation have  not  been  paid,  when  there 
shall  be  money  in  the  treasury  belonging 
to  the  fund  drawn  upon,  sufficient  to  pay 
such  prior  warrants  and  any  such  warrant 
so  presented;  but  such  treasurer  shall, 
as  he  shall  receive  money  into  the  treasury 
belonging  to  the  fund  so  drawn  upon,  set 
the  same  apart  for  the  payment  of  warrants 
previously  presented  for  the  ordinary 
current  expenses  of  the  county  as  mentioned 
in  the  preceding  section,  and  in  the  order 
presented,  so  that  no  such  warrant  of  sub- 
sequent presentation  shall  remain  unpaid 
by  reason  of  the  holder  of  such  warrants 
of  prior  presentation  failing  to  present 
the  same  for  payment  after  funds  shall 
have  accrued  in  the  treasury  for  their 
payment:  Providing,  however,  that  nothing 
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herein  contained  shall  prevent  the 
treasurer  from  receiving  from  the 
collector  all  scrips  and  warrants 
lawfully  received  by  him  in  the  pay- 
ment of  county  tax:  Provided  further, 
before  the  treasurer  shall  receive 
such  scrips  and  warrants,  the  collector 
shall  make  out  a list  of  such  scrips 
and  warrants,  under  oath,  specifying 
the  number  and  amount  thereof,  the 
date  when  received,  and  from  whom 
received;  and  said  list  shall  be  filed 
and  preserved  by  the  treasurer." 


The  Court  in  determining  this  question  in  the  oase  of  State 
ex  rel.  v.  Hortsman,  149  Ho.  290  said  (l.c.  295-6): 

i 


"For  certain  purposes  a Judgment 
creditor  is  In  a more  advantageous 
position  to  enforce  payment  of  hie 
debt  than  a simple  contract  creditor. 

For  example,  as  is  argued  by  the  learned 
counsel  for  the  relators,  a Judgment 
eredltor  may,  under  certain  elrcumstanees 
Invoke  the  writ  ef  mandamus  in  his  aid, 
while  a simple  contract  creditor  under 
the  same  clroumstanees,  would  have  no 
such  remedy.  That  is  because,  if  the 
respondent  should  dray  the  validity  of 
the  debt,  that  issue  eould  not  be  tried 
in  such  a suit.  It  may  be  doubted  if 
the  prosecuting  attorney  of  the  county 
could  be  compelled  by  mandamus  to  petition 
the  circuit  court  to  order  the  assessment 
provided  for  in  section  7654,  Revised 
Statutes  1886,  since  the  law  requires  of 
him  the  exercise  of  his  Judgment  as  to  its 
necessity;  but  if  it  be  conceded  that  re- 
lators, by  virtue  of  being  Judgment  credi- 
tors could  have  compelled  the  county  officers 
to  put  that  machinery  in  motion,  that  is 
all  they  eoult  have  done.  Their  Judgment 
gave  them  no  lien  on  the  property  or  revenue 
of  the  county,  and  they  could  not  have 
compelled  the  county  oaurt  to  levy  a tax 
to  pay  their  debt  in  preference  to  other 
debts  of  equal  merit.  In  this  case  the 
oounty  court  of  its  own  motion  instituted 
the  procedure  required  by  the  statute,  and 
it  recognizes  the  validity  of  the  debts 
evidenced  by  warrant.  The  fund  now  in  the 
hands  of  the  county  treasurer  is  not  the 
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product  of  any  notion  taken  by  the 
relators.  The  lav  gives  them  no  lien 
on  it  and  there  is  no  reason  vhy  they 
should  have  it  applied  to  their  debt 
In  preference  to  others." 


COSCLUSIOH 


From  the  foregoing  ve  are  of  the  opinion  that  vhen 
warrants  are  reduced  tft  a judgment  they  do  not  lose  their  orig- 
inal Identity  nor  their  original  priority  of  payment. 


Respectfully  submitted. 


OLLIYER  W.  NOLEH, 
Assistant  Attorney  General 


APPROVED: 


OTwmjsiGrr 

Attorney  General 


COUNTIES: 

\ 


No  priority  with  respect  to  interest  payments. 


\ 


May  29  , 1934. 


Hon.  Edward  D.  Summers, 
Prosecuting  Attorney, 
Crawford  County, 
Steelville,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  March  15, 
1934  requesting  the  opinion  of  this  department  as  to  the  following 
state  of  facts: 


"Can  a county  apply  money  collected 
during  the  year  1933  to  the  payment  of 
the  interest  and  principal  payment  on  a 
bond  issue  payment  due  at  the  ehd  of 
the  year  1932?  This  county  defaulted  in 
its  payment  on  its  bond  issue  for  the 
year  1932  because  of  the  failure  of  the 
bfenk,  and  it  now  has  money  on  hand  for 
the  payment  of  the  interest  and  principal 
payment  of  one  year,  and  we  desire  to 
icnow  whether  to  pay  the  payment  for  1933 
or  1932." 

Section  2695,  R.S.  Mo.  1929  provides: 

"Any  county,  city,  village,  town,  town- 
ship, parts  of  townships  or  school  district, 
issuing  its  bonds  for  the  purpose  afore- 
said, shall,  at  the  time  of  Issuing  the 
same,  provide  in  express  manner  provided 
by  law  for  the  levy  and  collection  of  an 
annual  tax  sufficient  to  pay  the  annual 
Interest  on  such  funding  bonds  as  it  falls 
due,  and  a sufficient  sinking  fund  for  the 
payment  of  the  principal  of  such  bonds 
when  they  beoome  due." 


Hon.  Edvard  D.  Summers 


2- 


May  29  , 1934 


It  will  be  notleed  that  there  is  nothing 
about  any  one  year’s  taxes  being  segregated  and 
the  service  of  a particular  year’s  maturity  and 
this  law  has  never  thus  been  interpreted  by  the 
state. 


said  in  the  lav 
set  apart  for 
interest,  and 
courts  of  this 


The  general  rule  with  respect  to  disbursement  of  county 
funds  is  stated  in  15  Corpus  Juris,  page  586: 

"In  the  absence  of  statutory  provision 
on  the  subject,  it  would  seem  to  be  no 
doubt  that  county  boards  as  the  fiscal 
agents  of  their  counties,  may  direct  the 
disbursement  of  county  revenues. " 

In  the  case  of  Aetna  Casualty  & Surety  Co.  v.  Board  of 
Supervisors,  (Supreme  Court  of  Appeals  of  Virginia),  168  s.E. 
617,  the  court  said  (l.c.  634): 

"If  a treasurer,  whether  he  has  succeeded 
himself  or  not,  has  in  his  hands  money 
belonging  to  a particular  fund,  it  is  his 
duty  to  pay  a warrant  drawn  upon  that  fund 
when  it  is  presented  to  him,  though  it  may 
have  been  drawn  prior  to  the  beginning  of 
that  term  of  office.  This  is  true,  though 
the  money  in  his  hands  belonging  to  that  fund 
may  have  come  from  revenue  accrued  during 
his  current  term." 

Judge  Ragland,  in  the  recent  case  of  State  v.  Grand  River 
Drainage  Dlstriot,  decided  by  the  Supreme  Court  of  Missouri,  in 
Bane  in  1932,  49  S.ff.  (2d)  121,  had  before  him  a case  involving 
drainage  dlstriot  bonds.  The  Court  said: 

"It  is  also  within  the  contemplation  of 
the  statute  (article  1,  Chap.  64,  Rev.  St. 

1929)  as  shown  by  various  and  sundry  of 
its  provisions,  that  taxes  levied  by  a drain- 
age district  may  become  dellnouent  and  that 
because  of  such  delinquency  bonds  issued 
by  it  may  not  be  paid  at  their  maturity. 

Yet  the  statute  is  wholly  silent  as  to  pref- 
erences or  priorities  as  between  the  holders  of 
matured  bonds,  when  the  funds  at  a given  time 
are  not  sufficient  to  pay  all.  Nor  does  it 
contain  a requirement,  or  even  an  intimation, 
that  none  of  suoh  bondholders  shall  be  paid 
until  funds  are  available  to  pay  all.  On 
the  contrary,  by  the  clearest  implications 
it  places  upon  the  board  of  supervisors  the 
imperative  duty  to  pay  matured  and  maturing 
bonds  and  interest  Installments  as  long  and 
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as  often  as  funds  are  available  for 
that  purpose." 


CONCLUSION 

By  reason  of  Sec.  2895,  R.S.  Mo.  1929  requiring  the  county 
court  to  levy  a tax  annually  "sufficient"  to  pay  the  bonds  and  the 
interest  thereon,  the  court  must  be  presumed  to  have  included  in 
its  levy  for  the  year  1933  a sufficient  sum  to  take  care  of  the 
unpaid  interest  for  the  year  1932.  The  statute  is  silent  as  to 
priorities,  and  in  view  of  Judge  Raglandfs  decision  in  the  case  of 
State  v.  Grand  River  Drainage  District,  we  conclude  that  interest 
Installments  for  the  years  1932  and  1933  must  be  paid  as  long  and 
as  often  as  funds  are  available  for  that  purpose. 


Respectfully  submitted. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 
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June  12th,  1934. 

L'1* 


Honorable  s*  B.  Sydnor,  Sec-Treas. 
Lafayette  County  Nat*l  Farrs  Loan  Ass*n. 
Dover,  Missouri 


FILED 


/ 


Dear  Sir: 


We  hare  your  request  of  Uay  25th,  1934 
for  an  opinion  as  to  the  proper  amount  a Recorder  of 
Deeds  is  entitled  to  charge  for  recording  Federal 
Land  Bank  and  Land  Bank  Commissioner  Deeds  of  Trust. 

In  answer  to  your  lnouiry,  we  quote  you 
Section  11804,  Revised  Statutes  of  Missouri,  1929, 
which  provides: 

•Recorders  shall  be  allowed  fees  for 
their  services  as  follows: 

For  recording  every  deed  of 
instrument,  for  every  hundred 
words § .10 

In  addition  to  the  above  fee 
for  recording  deeds,  they 
shall  be  allowed  for  re- 
cording every  such  instru- 
ment relating  to  real  estate, 
a fee  of  ten  cents,  as  a 
compensation  for  making  and 
preserving  direct  and  Inverted 
indexes  to  every  book  contain- 
ing deeds  affecting  real  es- 
tate. 

For  every  certificate  and  seal..  .50 

For  recording  a pint  of  survey, 
if  not  more  than  six  courses 40 
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For  erery  course  shore  eiz 

of  the  sane 03 

For  ooplee  of  plate.  If  not 

nore  than  six  courses .40 

For  erery  course  abore  six. 03  " 


You  will  note  from  the  abore  statute  that  a 
recorder  is  entitled  to  a fee  of  ten  cents  ( 10<f ) per 
hundred  rords.  The  charge  for  recording  rarioue  deeds 
and  Deeds  of  Trust  vill  therefore  rary  according  to  the 
number  of  words  contained  in  each,  and  in  order  to  get 
uniformity  of  charges,  the  Deeds  of  Trust  must  contain 
the  same  number  of  words.  The  oharges  set  out  in  thie 
statute  are  the  lawful  charges  the  Recorder  is  entitled 
to  make  for  recording  Deeds  of  Trust  mentioned  in  your 
letter* 


Tours  Tory  truly. 


FRAJfKLIN  X.  ItSAOAW 

Assist rnt  Attorney  General 


APPROVED: 


TToTTcBnRPRl^K 

Attorney  General 
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Hon*  ;#  1 ay  wcene^ 
100  i>*  Karket 
cure  Bburgi  ieeouri 


e-r  ip» 


• aejriO  ie.  no  receipt  of  /our  letter  of  <uguat  17th 
in  whlc.i  you  otatc  rv  d Inquire  no  follows* 

"I  au  writing  you  for  an  internet*. tion  of 
Senate  hill  i 1.  3 a trading  section  1 0044  artiele 
8 civ-  » ter  63  tntutos  of  : iooourl  r*aooos-  at 
the  1J33  tenoral  .ooeuhly  and  olgned  by  tne 
Governor  about  frll  d,  1333* 

This  onendncnt  \.oo  o’A^jeotOu  ad  paused  bo- 

caaoo  of  the  requeat  of  rcnorcl  Directors  to 
avoid  e .nt  had  hoo-rae  a imrd»ohi.>  not  only  on 

uneml  blx'octoro  but  t*  f .ilioc  they  serve* 

ror  instance  arronsbuxg  is  in  a certain  reg- 
istration dlctrlet  and  not  five  alios  aoqy  there 
begins  ano  titer  rogietntion  district*  ; is  is 
an  ncuwl  onoe,  e raan  diod  of  Typhoid  Fever, 
house  of  t*roe  rooo  five  ot  hers  ill  in  tne 
Oiu^e  houso  of  the  cans  trouble*  The  octor 
attendln  is  out  on  a coll.  tto  registrar 
so  e where  eloo*  They  cant  tho  body  1 «*>vod 
to  our  Funeral  lone  f t oneo*  It  would  delay 
oovor  1 hours  to  fnd  first  the  fanily  to  . 'ot 
the  family  history,  then  to  get  the  octor 
loc.  tGu  then  to  find  t-io  registrar  a d get  the 
removal  pezialte  T.lc  low  was  .--cooed  as  I 
have  oaid  to  toko  care  of  Just  suen  coco  no 
tula  so  tiiot  t>e  vould  not  violate  the  Lav* 

Another  ex  rvle,  e arc  in  60  nilea  of  donece 
City*  A fatally  v ho  wc  have  servod  has  a .er>bor 
who  uloe  in  a Tloneae  City  -ocpitnl,  toey  ant 

u.  to  handle  the  oeee  frOnv  here  and  not  a K*  c* 
funeral  director  who  tuoj  do  not  kxow*  It  ie 
in  tuo  .italic  of  t.  o night  when  we  ( et  to  tt»e 
hoapltal  in  K*C*  tho  .-ocu>*  is  in  uoae  v>t**or 
pazt  of  tac  citd,  to  oonv-Xy  with  tho  law  tie 
luet  fine  the  ootoz  then  jo  to  t.»e  City  .mil 
in  the  north  >ort  of  the  elty,  and  e have  ooen 


or*  • v-  eoepay 


Opt©  .Do.  Vtl>f  21)04 


tinea  v.^on  o oiex’i:  woo  not  oq  but*  tiicro* 

The  bobj  aoct  lev  at  t.e  hoop  It  1 until  title 
is  all  . .one  neforo  It  ©an  jc  ; crave  '*  Hi  t 
lo  under  U.o  old  1 aw  and  go  e o.  jf  tbio  anend» 
nent  w-eo  cut  course  it*  « i»ove  Dee  < tailing 
or  xcoovii*;  bodice  froa  • b*  1 capital  a.  id 
le<  vli^j  a blank  penal  t at  V o place  of  >-ootb 
nod  itr.vo  a friend  of  oure  jot  t o ncoorcery 

Vi«  foilo-Jirv,  d y a;*i  rjoil  to  uo9  hlcb 
la  altsoyo  before  burial*  I take  t o ©tend  It 
lu  jotter  to  do  tMo  Vian  to  loove  a bo to 
becogpeoe  vhlle  u.eoc  pa>ero  are  beinj  prepared* 

/ old  c Ci V jovc  a law  t-«t  overidec  tala  at-.te 

\ loti  . Thanking  you  n advance  for  /oar  opinion 
I am,  * 


1* 


: act  ion  fcX» i Lena  1D.X,  a 70  provided  In 
pert  na  foil  erne  t 


aTae  body  of  ^x\y  patron  boo  death  occur  a In 
Vic  ot  te  a .all  net  be  latex  .eu9  dopoaitod  in 
e vault  or  Uku*  crc  atou  or  over-loe  dlopoaad 
off  or  . oooved  rr on  or  into  wy  rojietration 
diotr.ct  until  a peraftt  for  burial t rvnoval 
or  oVior  da.oaitien  a all  iiovo  boon  properly 
laouod  Sy  VUe  local  registrar  of  V-e  regia* 
trot ion  ulotrlct  in  « ic  . the  death  oocuro* 
.-r-u'w-iiied.  no  aueb  reaecal  per  It  oliall  be 
required  when  a den.,  jo cjr  lo  reaoved  :-or  tiie 
;.»u rpoa©  of  prepax  inj  ouch  ootj  fbr  ralnl,  but 
no  aoch  jo  j a nil  be  r.  tarred,  de.  alter  in 
a vault  or  torch,  cron  ted  or  ot  erolce  de- 
posed of  ntll  a pcx;  It  eo  to  do  hue  been 
pi'operV  iaouod  by  t .o  local  rujlaVror  of  Via 
rejiotmtlon  district  In  u.ic.i  t 4 de’-t h cm. euro*  • 


It  wll  Ik?  oboai vod  t.^xt  t e a.otxloeat  of  sold 
aoc  io  by  Vie  Legislature  °*  lb39,  eaa  aa  fbllovat 


Hon*  S*  i\ ay  jwseney 


Septerbov  7th,  1j34 
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«By  inserting  between  tha  worde  “occurs"  and 
the  woixi  •‘and*  in  lint*  tan  tha  following  words  i 
"Provided,  no  such  removal  permit  shall  ba 
raquirad  when  a uead  body  Is  removed  for  tha 
purpose  of  preparing  such  body  for  burialy 
but  no  such  body  shall  be  interred,  deposited 
in  a vault,  or  tomb,  cremated  or  otherwise 
disposed  of  until  a permit  so  to  do  lias  been 
properly  issued  by  tne  local  X'egistrar  of  the 
district  in  which  the  death  occurs* * 

It  is  the  opinion  of  this  department  that  by  the 
term*  of  said  amenuraent.  Funeral  Directors  may  remove 
dead  bodies  from  or  into  any  registration  district 
without  permit,  for  the  purpose  of  preparing  such  bouy 
for  burial  only)  that  such  a body  so  removed  must  not 
be  interred,  placed  in  a vault  or  tomb,  cx*er.*ated  or 
otherwise  disposed  of  until  a permit  so  to  do  shall 
have  been  properly  issued  by  the  registrar  of  registration 
district  in  which  the  death  occurred* 


II. 


of  tae  | 
tekiftn* 


Section  7 Article  IX  of  tne  Constitution  pro* 
vldes  as  follows* 


"The  General  Assembly  shall  provide,  by 
general  laws,  for  the  organization  and  class* 
if lection  of  cities  and  towns*  The  lumber 
of  sueh  classes  shall  not  sxcesd  four)  and 
PttW  J*X  J&Sli  class  JlkflU  QJ  uefinod 
central  laws* so  that  all  such  municipal  cor* 
porations  of  the  same  class  shall  possess  the 
same  powers  ana  oe  subject  to  the  same  restric- 
tions* The  General  Assembly  shall  also  make 
provisions,  by  general  lav.,  whereby  any  city, 
town  or  village,  existing  by  virtue  of  ax\y 
special  or  loco  I la..,  may  elect  to  become 
subject  to,  and  be  governed  by,  tne  general 
laws  relating  to  eueh  corporations*" 

Ho  city  ordinance  wa y oe  declared  valid,  that 
cannot  find  support  in  the  charter  provisions* 

In  St*  Louie  v King,  220  Uo*  l*c*  360,  «Tudge 
Gantt,  in  ruling  this  principal  of  law  oaid* 


.or.*  ^*  ..ay  SMomy 


Jeptcber  ?th*  1934 


think  tula  ordinance  cannot  find  support 
in  tie  charter  prov  aion  in  regard  to  the 
regulation  of  doctors  noi  in  t»e  general 
no if are  clause  of  t..a  charter  of  t*  Joule* 

'*?plyin<;  tae  veil  known  doctrine  in  this  et  te, 
ve  ore  conetrained  to  t e opinion  tuAt  this 
ordinance  oust  fail*  because  tae  power  to 
enact  it  le  n t conferred  in  the  ciiarter 
and  ie  not  necessarily  incident  to  ax\y  power 
that  le  expressly  granted  in  t*«e  charter,  and 
t-a&t  the  ordinance  itself  ie  not  in  honaojy 
wit.,  ti.o  statutory  low  of  this  et  to  on  the 
subject,  but  bee  endeavored  to  enlarge  tae 
powers  of  the  city  f art  er  tnan  necessary  to 
carry  into  effect  t;*e  specific  grants  of  power*" 

In  ranees  City  v halls tt  69  -o*  .pp«  1*  c*  103, 
iill  Judge  aaidi 

"It  ie  not  nsceea&ry  to  invoke  t-.c  tome 
of  ti*e  constitution  to  announce  that  tbs 
by  lava  of  a Municipal  corporation  in  order 
to  be  of  axvy  validity  * suet  be  consistent 
ita  its  charter  and  t o :eaarri.  at  tulsa 
of  tae  ooivaonvealtb  creating  it*  This  le 
e well  understood  principal  of  ooouon  late* 

,uca  ordinances  or  b j laws  auat  not  be 
leaa^naflt  J*  t,.u  le.  jlalutlv*  Ulfil  SJL 

jL»Jk k»  M iJU  chac  taenta* " 

In  at*  Louie  v Pe  Laeeua * 206  :u>*  1*  c*  i>«3* 

Judge  fjentt  in  that  ease  proceeded  to  neaeurs  the  ordi— 
nance  .nder  review  by  the  : t to  Statute  on  te  en  .ie 
subject  in  order  to  determine  whether  or  n t there 
vers  inconel  standee  or  oonf  lists* 

Therefore  in  view  of  the  constitutional  and 
statutory  limitations*  anc  the  authorities  of  our  oourte* 
t ie  aspart  ont  rules  taat  tae  . octrine  that  "tae  creature 
ie  not  jroater  taan  tae  creator-4*  applies  in  this  waiter 
that  ie  e city  ordinance*  in  oonf list  wit^  a state  statute 
or  one  which  exceeds  lto  caarter  authority  ie  void  nnu  of 
no  legal  effect* 


ucepectfully  submitted* 
t*  t*  homes 

Assistant  Attorney  Qanaral 


i.oy  lex  it  trick 
Attorney  Oeneral 


where  Special  Road  district 
in  grading  a road  damage • 
oulYert  driveway  in  front  of 
farm  home,  said  district 
is  not  liable  for  said  damage. 


January  2nd, 
19  3 4 


Mr.  J.  0\ln  Taylor, 

County  Clerk, 

Hermitage,  Missouri. 

Dear  Mr.  Taylor: 

We  have  your  letter  of  October  11,  1933  in  which  was  con- 
tained a request  for  an  opinion  as  follows: 

"In  view  of  the  fact  that  a County  road  has  been  estab- 
lished, and  a culvert  sufficient  for  reasonable  traffic 
placed  in  front  of  a Farm  Home  and  that  a special  road 
district  while  grading  said  road  removes  said  culvert, 
and  that  said  culvert  after  the  road  is  graded  is  not 
sufficient  for  driveway  at  this  plaoe.  Who*s  duty  is 
it  to  furnish  material  for  new  culvert,  Road  District 
or  Individual  who  uses  it  as  entrance  to  home." 

Nowhe  e in  our  statutes  is  there  any  rovislon  covering 
the  above  situation.  In  addition  the  courts  of  this  state  have 
never  passed  on  the  respective  rights  of  parties  under  these  given 
facts.  In  view  of  the  foregoing, therefore,  in  order  to  renders 
sound  opinion  we  must  first  enter  the  field  of  construction  and 
analogy.  In  shoxt  , we  feel  our  opinion  should  be  based  on  an 
application  of  the  principles  of  negligence  under  the  ciroi  instances. 

We  assume  that  the  grading  by  the  Special  Road  District  in  such  a way 
as  to  destroy  or  render  useless  the  culvert  in  question  was  the  result  of 
unintentional  negligence  on  the  part  of  such  Special  Road  District. 

It  is  then  only  necessary  to  decide  whether  the  Special  Road  District 
is  to  be  held  responsible  for  such  unintentional  negligence. 

Special  Road  Districts  in  Hickory  County  are  governed  by 
Chapter  42,.  Article  9,  Revised  Statutes  of  Ml  aouri  1929. 

Section  8033, Chapter  42,  Article  9 Revised  Statutes  of 
Missouri  provides  as  follows: 

"Sec.  8033.  Board* s powers  and  duties.  Said  board  shall 
have  sole,  exclusive  and  entire  control  and  Jurisdiction 
over  all  public  highways  within  its  district  outside  the 
corporate  limits  of  any  city  or  village  therein  to  con- 
struct, improve  and  repair  such  highways,  and  shall 
remove  all  obstructions  from  such  highways,  and  for  the 
discharge  of  Ihese  duties  shall  have  all  the  power,  rights 
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and  authority  conferred  by  general  statutes  u on 
road  overseers,  and  said  board  shall  at  ell  Unas  Je  ep 
the  publlo  roads  under  Its  charge  in  as  good  repair  as 
the  means  at  Its  command  sill  (permit,  and  for  this  pur- 
pose me y employ  hands  at  fixed  compensations,  rant, 
lease  or  buy  teams.  Implements,  tools  andmnohlnery,  all 
kinds  of  motor  poser,  and  all  things  needful  to  carry 
on  suoh  road  work:  'rovlded,  that  thb  board  may  have 
auoh  road  work  or  any  part  of  suoh  work  dona  by  oontraet, 
under  such  regulations  as  the  board  may  prescribe. * 

It  will  be  seen  that  the  above  seotlon, among  othertblngs, 
oonfers  on  the  Board  of  Commissioners  the  same  power,  rights  and 
authority  as  Is  conferred  by  general  statutes  on  road  overseers. 

In  other  words,  said  board  stands  In  the  same  relation  In  this 
respeot  to  the  public  as  does  the  road  overseer,  and  a ease  deciding 
the  rights  snd  liabilities  of  road  overseers  as  to  their  acts  Is 
applicable  to  the  rights  and  liabilities  of  the  board  under  similar 
circumstances. 

In  view  of  the  foregoing,  therefore,  the  case  of  Cook  vs. 
Neoht,  64  Mo. A 273  is  most  applicable  to  tbs  situation  nt  band. 
Briefly  the  facts  In  that  often  cited  case  are  In  essenoe  the  earns 
me  bare.  Plaintiff  owned  a farm  abutting  on  tbs  road  with  ready 
and  easy  aooess  to  said  road.  The  road  overseer  In  Improving  the 
road,  cut  s drainage  ditch  between  plaintiff* s property  and  the 
road,  thereby  as  In  our  oase  materially  damaging  plaintiff's  aooess 
to  said  r^ad.  The  court  at  page  279  stated  the  rule,  whloh  sub- 
sequent dec  slons  have  approved,  as  follows: 

"These  road  overseers  are  statutory  offioers, 
olothed  with  certain  dir eretlonary  powers.  It  Is  made 
their  duty  to  exeroiee  proper  diligence  In  keeping  the 
roads  In  good  repair  (Revised  Statutes,  1869,  section 
7809),  and  as  to  how  this  shall  be  dona  Is  necessarily 
left  to  their  Judgment.  They  o me,  then,  within  the 
scope  of  the  rule,  well  established,  that  publlo  of  fl- 
eers,vested  with  dlstretlonary  powers  In  the  performance 
or  certain  duties,  cannot  be  held  Individually  liable 
for  their  acta,  unless  willfully,  maliciously  and  oppress- 
ively sxerolsed.  Reed  v.  Conway,  20  Mo.  22;  Fdwards  v. 
Ferguson,  73  Mo.  666.  They  can  not  be  Individually  held 
for  mare  mistakes  In  Judgment.  They  -re  not  liable  so  long 
as  they  honestly  and  In  good  faith  ,erfor  n thsbwork  In- 
trusted to  them.  The  injury  must  be  maliciously  und  will- 
fully committed;  and  by  willful,  says  Judge  Hyland  In 
Peed  v.  Conway,  supra.  Is  meant  * contrary  to  s mnn's  own 
conviction.' 

It  may  b-  , now,  that  tills  defendant  did  not  pursue 
the  best  mode  of  Improving  the  road  at  the  point  In  question; 

It  may  beve  been  hatter  to  have  carried  the  water  across 
the  road  by  a culvert,  rather  than  td  lead  It  down  in  frmnt 
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of  plaintiff' a premises,  though  numerous  witnesses  seam 
to  have  approved  his  oonduot  as  the  part  of  window. 

Hut,  however,  this  nay  be,  he  la  not  reanonalbla  for  su<fc 
mistaken  Judgment.  He  was  there  on  the  highway  In 
question,  representing  the  publlo,  which  h-d  acquired 
the  right  of  way,  'with  the  powers  end  privileges  In- 
cident to  the  right,  such  as  digging  the  oil,  using 
the  tinker  and  other  materials  found  within  the  limits 
of  the  road.  In  a reasonable  maimer,  for  the  purposes 
of  making  the  road,'  etc.  £ash.  on  Kas.  A.  Sarv. 

(3  Kd)  p.  228;  ember ton  v.  Dooley,  43  Mo.  App.  176. 

We  discover  no  evidence  In  this  record  the t onn 
Justify  the  charge  that  defendant  acted  In  a malicious 
and  willfully  oppreselvw  manner  in  repairing  the  road 
In  ueatlon.  ha  think  thsrs  Is  no  aurlt  in  tha  plain- 
tiff's oaaa  and  the  Judgment,  which  was  for  the  defendant, 
will  be  affirmed.  All  oonour." 

And  again  In  the  case  of  Sharp  vs.  Kurth,  249  S.  k.  63d, 
the  court  at  pegs  638  stated  as  follows: 

"Absent  legislation  making  special  road  districts 
liable  fbr  Its  negligent  acts,  It  la  established  by  a wealth 
of  authority  In  Missouri  that  auah  districts  era  public 
corporations  end  ara  quasi  political  subdivisions  of  tha  oounty 
and  the  state  and  are  not  liable  f r negligence  In  the  building 
end  oometmatlon  of  public  works,  such  as  roads  and  bridges, 
lamer  v.  Bolivar  3 aeial  Road  District  (Mo.  8 upp)  201  8.V.  880, 
and  onsea  therein  cited.  A like  ruling  was  recently  made  by 
this  court  in  reference  to  the  lie  bility  of  e drainage  dis- 
trict under  our  law.  D'Arcourt  et  al  v.  Little  River  Drainage 
llstrlot  (No.  17,399)  £49  S.V.  394,  and  Hausgen  v.  Klaberry 
Drainage  District  (No.  17369)  £49  S.1T.  401,  not  yet  (offAoially) 
rc  x>rted. 

(2)  It  Is  likewise  oluar  that  the  Individual 
defendants,  being  sneoial  oot  lnnloners  of  the  road  district, 
are  not  liable  for  their  mistakes  or  Judgment  or  their  aote  of 
negligence  in  doing  work." 

Further  authority  along  the  «uae  Hob  may  be  found  in 
29  Corpus  Juris,  3eotlon  302,  page  976  end  52  L.R.A.  (N.S.) 

145  (note.) 

This  being  so  and  there  being  no  eti  tutor y authority  on 
which  to  bees  a roepo  slbillty  on  the  part  of  the  road  district, 
under  the  ol  rennets  ns  ssy  we  arc  constrained  to  hold  that  tha 
Individual  in  question  must  furnish  material  far  the  new  culvert  • 

Very  truly  yours. 


Ar*nQTM  : CHARLF3  M.  HOaXL,  Jr. 

A t torne y-  >on *>ral  Assistant  Attor  ey-Gsnaral 
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Township  Boards  not  permit telunder 
the  law  to  puzohass  Capital  ■B* 
Iotas. 


MH  AID  baikimq: 


3 M 

March  19,  1934. 


Honorable  John  D.  Taylor 

Kaytesvllle 

Missouri 


Deer  Mr.  Taylor 2 


As  are  in  receipt  of  your  letter  of  re- 
oent  date,  with  request  for  an  opinion,  whloh  letter 
of  request  is  as  follows} 


"As  special  oonnsel  for  the  Township 
Board  of  Triplett,  Township,  I an 
submitting  to  you  the  following  pro- 
position for  your  opinion} 

•The  Triplett  Bank,  of  Triplett,  Mis- 
souri, is  now  operating  under  re- 
strictions wade  by  the  State  Finance 
Department.  The  assets  of  this  bank 
total  196,000.00.  Among  other  de- 
posits in  the  bank,  there  are  county 
funds  to  the  amount  of  $3,000.00, 
school  funds  to  the  amount  of  $3,000.00, 
and  township  funds  to  the  amount  of 
$38,000.00.  a total  of  $44,000.00.  This 
bank  is  not  a legal  depository  for  any 
of  the  above  funds.  Consequently,  under 
existing  court  rulings,  this  amount 
would  be  treated  ae  prefsrred  claims  in 
the  event  of  liquidation. 

•^eoeatly,  an  application  was  made  to 
the  Federal  Deposit  Insurance  Corpora- 
tion far  insurance  on  deposits,  and  an 
application  made  to  sail  Capital  Botes 
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•A*  and  ,B*  in  order  that  the  bank 
night  operate  without  re etr lotions 
with  interest  on  deposits.  Appli- 
cation was  made  to  the  R.  F.  0. 
to  buy  capital  notes,  and  it  has 
been  suggested  that  the  R.  F.  0. 
buy  oapital  notes  to  the  amount  of 
£8.000.00,  provided  that  Oapital 
Rotes  •B*  to  the  amount  of  £15,000.00  can 
be  sold. 

"This  bank  has  solicited  subscribers  to 
the  Oapital  'B*  n tea  and  has  procured 
the  sale  of  $10,000.00  of  such  notes. 

Ti.e  only  vay  that  the  remaining  $5,000.00 
can  be  sold  will  be  for  Triplett  Township 
to  be  a purchaser  of  Oapital  *B'  Motes 
to  the  amount  of  $5,000.00. 

"Past  experience  has  shown,  in  the  liquidation 
of  banks  in  this  county  that  haws  bean  li- 
quidated, that  the  assets  rarely  produced 
in  excess  of  forty  par  cent,  of  their  face 
value. 

"In  the  present  instance,  upon  these  figures, 
we  could  not  hope  to  realise  more  than 
$37,600.00,  which  would  be  £6,400.00  lees 
than  the  preferred  olalas  wouid  amount  to. 

As  a matter  of  good  business,  it  would  seem 
advisable  for  the  Township  Board  of  Triplett 
Township  to  accept  Oapital  *B*  Motes  to  tbs 
amount  of  $5,000.00  in  order  that  this  bank 
night  operate  without  restrictions,  whioh 
would  be  beneficial,  not  only  to  the  town- 
ship, but  to  all  of  the  people  of  the  com- 
munity who  have  deposits  therein.  Under 
the  Insurance  Deposit  Law.  the  township 
would  not  forfeit  its  preferential  olala 
for  the  balance  of  the  debt,  yet  this  action 
would  insure  to  the  depositors,  in  amounts 
of  $3,500.00  and  lees,  a full  payment  of 
their  deposits  in  the  event  that  liquidation 
would  become  neoescary  in  the  future. 
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"I  ata  submitting  to  you  this  full  state- 
ment of  f&ots  for  your  opinion  on  the 
following  questions 

"Can  the  Township  Board,  for  the  purpose 
of  pxoteotlng  and  rendering  available 
the  balance  of  lte  deposits,  become  a 
purchaser  of  Capital  *5'  Votes  o f this 
bank  to  the  amount  of  $5,000.00,  using 
as  the  purohase  price  $5.00C,00  of  its 
present  restricted  deposlteT* 


*e  note  fully  what  you  say  in  your  statement  of  facts 
relative  to  the  condition  of  the  bank  in  question  and  the 
kind  ana  character  of  the  deposits  therein,  that  la,  that 
#44,000.00  of  this  bank's  deposits  are  public  funds  and 
in  ths  depositing  of  these  funds  the  School  Diet riot 8,  the 
County  0 urt  and  the  Township  Board,  and  the  bank,  accord- 
ing to  your  statement  have  not  complied  with  the  law  relative 
to  the  selection  of  public  depositaries,  and  that  the  bank 
therefore  is  not  a legal  depositary  under  the  existing  rul- 
ings and  in  the  event  of  liquidation,  these  deposits  would 
be  treated  as  preferred  claims. 


At  the  special  session  of  ths  Fifty-Seventh  General 
Assembly,  1933,  Sections  5312,  13,  14  and  15  of  Article  1 
of  Chapter  34,  it.  S.  1329  vere  repealed,  and  four  new 
eeotlona  vere  enacted  in  lieu  thereof  to  be  known  a a Sections 
5312,  13,  14  and  15.  These  new  sections  authorise  banks 
and  trust  companies,  whose  capital  have  been  impaired,  to 
issue  capital  notes;  that  ia,  creating  nor,  liabilities 
against  the  capital  of  the  bank.  As  a practical  business 
proposition  said  notes  have  been  divided  into  two  classes. 
Capital  "A*  Rotes  and  Capital  "B"  Rotes.  The  Capital  "A* 
Rotes  being  superior  to  the  Capital  "B"  Motes. 


Your  question  is.  oan  the  township  board  purchase 
$5,000.00  of  Capital  "B"  Rotas,  using  as  the  puroh&ae  price 
thereof  $5,000.00  being  a part  of  its  present  restricted 
deposits  in  said  bank.  As  we  view  it  this  question  resolves 
itself  into  a strictly  legal  proposition,  that  is,  may  the 
township  board  of  directors,  as  offioers  of  the  township, 
purchase  these  notes  under  the  conditions  set  forth  in 
your  letter. 


Geotlon  12256,  R.  3.  1929,  seta  forth  the  powers  of 
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townships,  which  weotion  is  as  follows! 


"Each  township,  as  a body  corporate, 
shall  hare  power  and  capacity:  First, 
to  sue  and  be  sued.  In  the  manner 
provided,  by  the  lass  of  this  state; 
seoond,  to  purchase  and  hold  real 
estate  within  its  own  liaits  for  the 
use  of  its  inhabitants,  subject  to 
the  power  of  the  general  assembly; 
third,  to  mate  such  contracts,  pur- 
chase and  hold  personal  property, 
and  so  such  tncreof  as  may  be  neoes- 
sary  to  the  exeroiae  of  its  corporate 
or  administrative  powers;  fourth,  to 
make  such  orders  for  the  disposition, 
regulation  or  use  of  its  corporate 
property  as  may  be  oonduoive  to  the 
interest  of  the  inhabitants  thereof; 
fifth,  to  purchase  at  any  public  i 
for  the  use  of  said  township,  any 
estate  whloh  may  be  neeessary  to  se- 
cure any  debt  to  said  township,  or 
the  inhabitants  thereof,  in  their  cor- 
porate eapaolty,  and  to  dispose  of 
the  same.* 


sale, 

real 


And  lection  13107,  r.  3.  1939.  places  reetr lotions  upon 
the  corporate  powers  of  the  township  board,  and  is  as 
follows: 


■Ho  township  shall  possess  any  corporate 
powers,  except  such  as  are  enumerated 
or  granted  by  this  ohapter,  or  shall  be 
speol&lly  given  by  law,  or  shell  be 
neoessary  to  the  e-xeroise  of  the  powers 
so  enumerated  or  granted.* 


Hemuere  of  the  Township  Board  are  offioere  of  limited 
powers  and  their  powers  are  similar  to  the  county  court  ae 
being  the  agents  of  the  township  in  the  transaction  of  the 
township* e business,  ae  the  county  court  is  agent  for  the 
county  in  the  transaction  of  the  county* s business. 


In  15.  Corpus  Juris,  at  page  540,  it  says: 
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"A  county  is  not  bound  by  a contract 
beyond,  the  soope  of  ite  powers  or 
foreign  to  Its  purposes,  or  which  is 
outside  the  authority  or  the  offloers 
making  it.  In  this  connection  it  is 
the  rule  that  the  authority  of  a county 
board  to  make  contracts  Is  striotly 
plaited  to  that  conferred,  either  ex- 
pressly or  impliedly,  by  statute,  re- 
gardless of  benefit  to  the  oounty  or 
of  value  received;  and  the  same  is  true 
as  to  other  oounty  of fleers  attempting 
to  oontraot  In  behalf  of  the  oounty. 

• • • •« 


As  bearing  on  this  question, we  quote  from  the  follow- 
ing Missouri  eases! 


• • • • As  Oounty  Courts  axe  only  the 
agents  of  the  oounty.  with  no  powers 
except  what  are  granted,  defined  and 
limited  oy  law,  like  all  other  agents 
they  must  pursue  their  authority  and 
act  within  the  soope  of  their  powers. 


Oounty  et 


a 


"The  oounty  oourte  are  not  the  general 
agents  of  the  counties  or  of  the  state. 
Their  powers  are  limited  and  defined 
by  las.  These  statutes  oonstitute  their 
warrant  of  attorney.  Whenever  they  step 
outside  of  and  beyond  this  statutory 
authority  their  acts  are  void.  Saline 

61  Mo.  337;  ttolcott 
36  Mo.  275i3pg*£ 
48  Mo.  167.  Persons 


dealing  with  such  agents  are  bound  to 
take  notlee  of  their  powers  and  authority. 
••••*.  ( Sturgeon  V.  riamoton.  88  Mo. 

l.o.  313,  31< 


au«uori*y  tueu 

County  v.  Wilson.  6: 
V.  Law tence  County. 

r- 
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"This  court.  In  numerous  oases,  has 
repeatedly  held,  that  the  county 
oourts  of  the  respective  oountles 
of  the  State  are  not  the  general 
agents  of  the  counties  of  the  state. 

They  are  oourts  of  United  juris- 
dlotlons,  with  powers  well  defined 
and  Halted  by  the  laws  of  the  State; 
and  as  has  been  well  said,  the  statutes 
of  the  State  constitute  their  warrant 
of  authority,  and  when  they  aet  outside 
of  and  beyond  their  statutory  authority, 
their  sets  are  null  sad  wold. 

"Consequently,  this  court  has  also  re- 
peatedly he}&,  that  all  persons  while 
dealing  with  said  oourts  or  agents  are 
bound  to  take  notioe  of  their  powers 
and  authority."  (PfiylMft  261 

Mo.  506.) 


Fro»  the  statement  in  your  letter,  $44,000.00  of  the 
deposits  in  this  bank  are  public  funds  respectively  - 
$3,000.00  County  funds,  $3,000.00  school  funds  and 
$38,000.00  township  funds  - all  of  said  funds  being  de- 
posited in  said  bank  without  compliance  with  the  statutory 
method  In  the  eeleotlon  of  public  depositaries,  and  the 
bank  is  not  the  legal  depositary  of  the  respect ire  politi- 
cal subdivisions ; and,  in  the  event  of  liquidation  would 
be  treated  as  preferred  claims  against  the  bank. 


The  immediate  effect  of  the  purchasing  of  Capital  "B" 
Iotas  of  the  Township  would  be  the  changing  of  the  position 
of  the  township  as  to  the  5,000.00,  in  the  event  of  liquida- 
tion, from  a preferred  claim  to  a lower  classification.  The 
liability  of  the  bank  to  its  creditors  would  be  in  the  fol- 
lowing order: 


First,  - 

Preferred  olalas; 

Second,  . 

Common  Depositors; 

Third,  - 

Capital  "A"  Mutes; 

Fourth,  - 

Capital  "B"  Votes; 

Fifth,  - 

Capital  Stock  Liabilities 
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If  Triplett  Township  oan  legally  purchase  #5,000.00 
of  Capital  ”B”  Votes, it  Oan  purchase  an  aaount  of  said 
notes  equal  to  its  deposit  in  said  hank,  that  is,  the 
entire  j38,000.00  of  township  deposits,  if  said  deposit 
belong  to  Triplett  Township,  and  the  school  district  would 
use  its  13,001 ,00  or  any  amount  thereof  for  said  purposes, 
and  the  county  funds  oould  also  be  used  for  said  purpose. 
We  do  not  think  that  public  offioers  as  agents  of  their 
respective  political  subdivisions  oan  legally,  under  the 
circumstances  as  outlined  in  your  letter.  Invest  their 
funds  in  such  securities. 


It  is  therefore  our  opinion  that  the  township  Board 
of  Triplett  Township  can  not  legally  purchase  #5,000.00 
of  Capital  "b«  Votes  of  the  Triplett  Bank  of  Triplett, 
Missouri,  using  as  the  purchase  price  #5,000.00  of  its 
present  restricted  deposits  in  said  bank. 


Respectfully  subaltted. 


ooVuJLl  r.  WITT 

Assistant  Attorney-Central, 


APPROVED t 


Attorney-General . 
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ILS0TI0H3:  IRIMARYr  Only  one  Party  Ballot  oan  be  handed  to  each 

Xleotor . 


July  3,  1934. 


Ur.  H.  0.  Tate  , Sanitary  Inspector, 
Board  of  Health 
201  Polk  Street 
Ohlllioothe,  Missouri 


Dear  Mr.  Tate: 


Your  letter  of  June  35th  addressed  to 
General  Mclit trick  and  oontalalng  the  following  request 
for  an  opinion  has  been  handdd  to  me  for  answer: 

"Does  the  Ballot  Judge  hand  the 
voter  one  of  eaoh  tiokets  or  doss 
the  voter  call  for  the  Ballot  he 
wants  to  vote  - i.e.  Dem.  or  aep.- 
I am  asking  this  so  that  we  may 
know,  if  a Bunch  of  Republicans 
here  should  decide  to  nominate  cer- 
tain Dem.  (or  supposed  to  be)  can- 
didates. If  a voter  ie  entitled  to 
one  of  eaoh  party  ballots  there  ie 
no  way  to  keep  Reps,  from  nominat- 
ing a weak  Dem." 


Section  10367,  R.  8.  1939,  is  applicable  to  the 
matter  of  voting  in  your  oounty  and  is  herewith  quoted: 

■At  all  primaries  there  shall  be 
as  many  separate  tioketc  as  there 
are  parties  entitled  to  participate 
in  said  primary  election.  There 
shall  also  be  a non-partisan  ticket, 
upon  which,  under  appropriate  title 
of  each  office,  shall  be  printed  the 
names  of  all  persons  by  whom  declara- 
tion papers  shall  have  been  filed,  as 
required  by  this  article,  who  do  not 
announce  by  such  declaration  capers 
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aa  candidates  for  any  political  party, 
aa  defined  by  this  article.  The  names 
of  all  candidates  shall  be  arranged  un- 
der the  appropriate  title  of  the  respec- 
tive offloes,  and  under  the  proper  party 
designation  upon  the  party  ticket,  and 
upon  the  nonpartisan  tloket,  as  the  case 
aay  be;  and  the  names  of  the  candidates 
for  each  office  shall  be  so  alternated 
on  the  ballots  used  in  the  several  elec- 
tion districts  or  preolnots,  that  e&oh 
name  shall  appear  thereon  substantially 
an  equal  number  of  times  at  the  top,  at 
the  bottom,  and  in  each  intermediate 
plaoe,  if  aay,  of  the  lists  or  group  of 
names  in  which  such  candidates  name  be- 
longs, and  all  officers  oharged  with  the 
preparation  and  distribution  of  sueh  bal- 
lots shall  cause  the  printer's  forms  to  be 
so  transposed  and  the  ballots  so  made  up 
as  to  carry  out  the  Intent  of  this  pro- 
vision. If  any  elector  write  upon  his 
ticket  the  name  of  any  person  who  is  a 
eandldata  for  the  s&ae  ff ice  upon  some 
other  tioket  than  that  upon  which  hie  name 
is  so  written,  this  ballot  shall  not  be 
counted  for  such  person.  any  day  of 
nomination  of  public  officers  in  any  pri- 
mary election  precinct,  eaoh  qualified 
eieotor  shall  be  entitled  to  receive  from 
the  Judges  of  the  eleotlon  one  ballot  of 
the  political  party  participating  in  such 
eleotlon  for  which  he  desires  to  vote. 


Zt  shall  be  the  duty  of  such  judges  of 
eleotlon  to  deliver  such  ballot  to  the 


electors.  Before  delivering  aay  ballot 
to  the  eieotor,  the  two  judges  of  elec- 
tlon  having  charge  of  the  ballot  shall 
write  their  names  or  initials  upon  the 
back  of  the  ballot  with  Indelible  pencil, 
and  no  other  writing  shall  be  on  the  baox 
of  the  ballot  except  the  numberof  the 
ballot  voted." 


Tne  statute  is  plain  in  its  wording  to  the  effect, 

"••••  eaoh  qualified  elector  shall  be 
entitled  to  reoeive  from  the  judges 
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of  the  eleotlon  one  ballot  of  the 
pfclitio&l  party  participating  in 
such  election  for  which  he  desires 
to  rote*  ••••• 


It  is  therefore  the  opinion  that  only  one  party 
ballot  can  be  handed  to  eaeh  elector* 


Yours  Tery  truly. 


01LIV&H  3.  IK) LEU 

Assi stant  Attorney-General . 


APPROVED: 


OTBbgfftJ.l — 
Attorney -General . 


OflS/af  j 


HEPOTI8U: 


Member  of  Board  of  Aldermen  may  not  pa.  _ upon  the  appointment 
of  hi 8 brother  as  City  Attorney  without  violating  Section  13, 

Article  XIV.  of  Missouri  Constitution. 

Member  of  Board  of  Aldermen  who  also  holds  the  office  of  City 
Clerk  does  not  forfeit  both  offices  by  passing  upon  the  appointment 
of  brother  in  his  oapaoity  as  Member  of  Board  of  Aldermen. 

October  26.  1934. 

Both  appointor  and  appointee  forfeit  offioe  under  the  Nepotism  law. 
The  Nepotism  Law  of  Const,  of  Mo.  applies  to  Cities  of  fourth  Class. 


Bear  Jir : 


This  department  is  in  receipt  of  your  let- 
ter of  recent  date  wherein  you  state  in  part  as  follows: 

"In  the  City  of  Belle,  Missouri, 
which  is  a city  of  the  fourth 
class,  there  is  a certain  person 
who  is  a member  of  the  Board  of 
Aldermen  and  city  clerk.  His 
brother  was  appointed  city  at- 
torney by  the  Mayor  and  this  ap- 
pointment was  passed  upon  by  the 
Board. 

"I  would  like  to  have  a ruling 
from  you  in  regard  to  this  as  to 
whcather  or  not  the  Anti  nepotism 
laws  of  the  State  prohibit  both 
men  to  serve  in  their  respective 
positions.  And  as  to  wheather 
this  law  applies  to  cities  of  the 
fourth  class." 


Honorable  John  V,  Terrill 
State  Representative 
Maries  County 
Odd  fellow  Building 
Belle,  Missouri. 


Your  request  Is  divisible  into  the  following 

questions: 


(l)  May  a member  of  the  Board  of  Al- 
dermen pass  upon  the  appointment 
of  his  brother  as  City  Attorney 
without  violating  Section  13  of 
Article  XIV  of  Missouri  Consti- 
tution? 
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(2)  If  a Member  of  the  Board  of 
Aldermen  also  holds  the  offlee 
of  City  Clerk,  does  he  forfeit 
both  offices  by  passing  upon 
the  appointment  of  his  brother 
In  his  capacity  as  a member  of 
the  Board  of  Alderaenf 


(3)  Does  only  the  member  of  the  Board 
of  Aldermen,  as  appointor,  lose 
his  office  or  does  It  also  Include 
the  offlee  of  the  appointee! 


(4)  Does  Section  13,  of  Article  IIT. 
of  the  Constitution  of  Missouri 
apply  to  Cities  of  the  fourth 

Class! 


‘ 1. 

May  a Member  of  the  Board  of  Aldermen 
pass  upon  the  appointment  of  his  brother 

as  gits  g IttgH  n,PA*tV>g  ?.g£U?.? 

13  of  Article  JUY  of  MUsourl  Constitution? 


Section  13  of  Article  XI7  of  the  Constitution  of  Mis- 
souri, provides  as  follows: 

"Any  public  officer  or  employe  of  this 
State  or  of  any  polltloal  subdivision 
thereof  who  shall,  by  virtue  of  said 
offloe  or  employment,  have  the  right 
to  name  or  appoint  any  person  to  ren- 
der service  to  the  State  or  to  any 
polltloal  subdivision  thereof,  and  who 
shall  name  or  appoint  to  such  service 
any  relative  within  the  fourth  degree, 
either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  hie  or  her  offloe 
or  employment.* 
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Under  the  foregoing  constitutional  provision,  a mem- 
ber of  the  Board  of  Aldermen,  who  exercises  his  right  to  name 
or  appoint  his  brother  as  City  Attorney, would  forfeit  his  of- 
fice as  a Member  of  the  BoArd  of  Aldermen.  You  do  not  state 
whether  or  not  the  member  of  the  Board  of  Aldermen  participated 
In  the  eleotion  of  his  brother  as  City  Attorney.  If  he  did 
not  Tote  for  the  City  Attorney  and  the  latter  was  eleoted  by 
the  Totes  of  other  members  of  the  Board,  then  the  member  of 
the  Board  of  Aldermen  has  not  Tlolated  the  abore  constitutional 
proTlsion.  However,  if  he  did  exercise  his  right  to  Tote  in 
favor  of  his  brother  as  City  Attorney,  then  he  has  Tiolated 
the  proTlsion  of  the  Constitution. 


I*  Stajte  ex  iuf  ._hc 


63  8.  I.  (3d) 


100.  the  Supreme  Court  passed  upon*  Section'll*  o?  Article  XI Y. 
of  the  Constitution  of  Missouri,  the  Court  says  at  ]*ge  101: 


*****  The  amendment  is  directed  against 
officials  who  shall  hare  (at  the  time 
of  the  selection)  'the  right  to  appoint' 
a person  to  offioe.  Of  course,  a board 
aets  through  its  official  members,  or 
a majority  thereof.  If  at  the  time  of 
the  selection  a member  has  the  right 
(power),  either  by  casting  a deciding 
Tote  or  otherwise,  to  name  or  appoint  a 
person  to  offioe,  and  exerolses  said  right 
(power)  in  favor  of  a relative  within  the 
prohibited  degree,  he  Tiolates  the  amend- 
ment. ***** 


In  State  t.  ELlls.  38  8.  I.  (2d)  363,  325  Mo.  154, 
provides: 

* Section  13  provides  that  any  offiolal 
violating  its  provision  ' ••••  shall 
thereby  forfeit  hie  ••••  offioe  employ- 
ment' . 

"He  forfeits  by  the  act  forbidden,  and 
therefore  his  act  results  in  a status. 

See,  also.  State  ex  rel.  v.  Sheppard, 

193  Mo.  loc.  Oit.  5}1,  91  9.  *.  477.* 


A brother  is  related  within  the  fourth  degree,  and 
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therefore,  ve  are  of  the  opinion  that  if  a member  of  the 
Board  of  Aldermen  exercised  his  right  to  name  his  brother 
as  City  Attorney,  he  has  forfeited' his  office.  We  are 
fuxtuex  of  the  opinion  that  he  would  also  forfeit  his  office 
if  he  was  silent  and  refused  to  rote  for  it  would  be  deemed 
to  be  with  the  majority.  If,  however,  the  board  member  did 
not  vote  fox  hie  brother  and  as  a matter  of  fact  voted  against 
him,  then,  absent  fraud  and  oollusion,  he  would  not  forfeit  his 
office.  To  hold  dtherwlse  would  make  it  possible  for  the 
other  members  of  the  Board  to  name  the  relative  of  an  unfavored 
member  of  the  Board  and  thereby  cause  him,  over  hie  objection 
and  proteet  to  forfeit  his  office,  and  we  do  not  believe  that 
this  was  the  intention  of  the  constitutional  provision. 


II. 

If  a member  of  the  Board  of  Aldermen 
aLl 2.  the  of  floe  o£  Pity  Ojjgk, 

does  he  forfeit  both  offices  by  passing 
JSSS^Xkt  appointment  of  hi§  fes.ojher  in 
M&  JBttSglU  M a member  of  the  Board 
of  Aldermen? 


Section  13  of  Article  XIV.  of  the  Constitution  of  Mis- 
souri, supra,  provides  that  "Any  public  officer  or  employe  of 
this  State  or  of  any  political  subdivision  thereof  who  shell, 
Virtue  o£  said  gg,lp. f o£  eaglojmeAt^  ••••/ 


The  above  constitutional  provision  makes  the  of floe 
forfeited  when  aby  virtue  of  his  office  or  employment1' , a 
public  officer  or  employee  of  this  State  or  of  any  political 
subdivision  thereof  has  a right  to  name  ox  appoint  a person 
within  the  prohibited  degree.  By  virtue  of  hie  office,  aa 
City  Clerk,  the  Board  Member  would  have  no  rWht  to  name, 
appoint,  or  oast  a deciding  vote  in  favor  f hie  brother  as 
City  Clerk, and  we  are  therefore  of  the  opinion  that  the 
board  member  would  not  come  within  the  constitutional  pro- 
vision as  to  forfeiture  of  his  office  as  City  Clerk. 


Hon.  John 
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III. 

Does  only  the  Member  of  the  Board 
of  Aldermen,  ae  appolnter.  lose 
Mis  office  or  doea  It  also  Include 
the  office  of  the  appointee? 


As  to  the  rules  of  construction  to  he  applied  to 
constitutional  provisions,  the  Supreme  Court  of  this  State 
In  State  ex  rel.  Carthage  v.  Haotmann.  387  Mo.  184,  190, 
191  said} 

"There  are  certain  well-under stood 
rules  laid  down  by  the  courts  for 
the  construction  of  constitutional 
provisions,  and  they  are  the  same 
as  those  governing  legislative 
enactments? 


It  was  said  in  State  ex  rel.  v.  Me Cowan.  138  Mo.,  1. 
o.  192,  in  discussing  the  regular  rules  of  construction  of 
constitutional  provisions  that,  "The  organic  law  is  suhjeot 
to  the  same  general  rules  of  construction  as  other  laws, 
due  regard  being  had  to  the  broader  objeots  and  eoope  of 
the  former,  as  * charter  of  popular  government.  The  intent 
of  such  an  instrument  is  the  prime  object  to  be  attained  in 
construing  It.” 


In  12  Corpus  Juris,  at  page  700,  it  is  said: 

•••••  court,  therefore,  ehould  con- 
stantly beep  in  mind  the  object  sought 
to  be  accomplished  by  its  adoption,  and 
the  evils,  if  any,  sought  to  be  prevented 
or  remedied. 


We  are  of  the  opinion  that  considering  the  miaohlefs 
Intended  to  be  eliminated  and  the  evils  sought  to  be  eradicated 
not  only  was  it  the  intention  of  the  people  in  adopting  the 
constitutional  provisions  that  the  appointor  (Board  Member) 
forfeit  his  office  but  also  that  the  appointee  ( Oity  Attorney) 


Hoc. 
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be  without  title  to  the  office  fox  which  he  was  appointed. 
To  reason  otherwise  would  nullify  the  Constitution  and 
allow  an  off lee  holder  to  name  his  relative  to  office  mere- 
ly upon  a forfeiture  of  his  own  offloe.  3uoh  was  olearly 
not  the  intention  of  the  people. 


IT. 

Poes  Section  13.  of  Article  IIT.  of 
the  Conjitltutlon  of  Hlgpoturl 
to  Cities  of  the  fourth  Class? 


In  answer  to  the  above  question,  we  enclose  a oopy 
of  an  opinion  written  by  the  Honorable  Gilbert  Lamb,  As- 
sistant Attorney-General,  wherein  he  held  that  Section  13 
of  Artiole  XIV.  of  the  Constitution  of  Missouri  applies 
to  officers  and  employees  of  Cities  of  all  classes  in  the 
State  of  Missouri. 


Respectfully  submitted. 


*kT"dRR  'SaWSM 

Assistant  Attorney-General. 

APPROVED: 


IoY~5oirmTcI — 

Attorney-General . 
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Tedjsxrl  Emer  ency  Relief  Administration  exempt  froi 
gasoline  tax. 


048ULINK  TAX; 


December  0,  1934.  / 


\ 


MX.  H.  H.  Talbot, 

Missouri  Relief  4 Reconstruction 
Commission, 

Jefferson  City,  Missouri 


Dear  Sir: 

I am  in  receipt  of  a communication  from  your  office 
reading  as  follows: 

•We  hare,  as  a part  of  the  Commission,  a depart- 
ment called  tbe  Relief  Commodities  Division. 

Tbls  department  distributes  tbe  relief  commo- 
dities throughout  the  state,  and  to  facilitate 
the  handling  of  these  commodities,  we  recently 
purchased  ten  trusts.  Tou  understand  that  the 
commodities  which  tuls  department  distributes 
are  food  and  clothing,  given  to  families  on  the 
relief  rolls.  The  commodities  are  sent  in  to 
us  by  the  Federal  Government  at  Washington,  or 
are  purchased  from  monies  sent  in  by  the 
Federal  Government. 

The  following  is  an  extract  from  a letter  re- 
ceived from  Washington,  dated  lovember  17, 
signed  by  w».  n.  lunn,  Director  of  Commodity 
Distribution: 

•Now,  with  regard  to  exemption  from  payment 
of  State  and  local  taxes,  this  is  amatter  which 
must  be  determined  in  accordance  with  the  laws 
of  the  particular  State,  and  the  Attorney  General 
or  Head  of  the  Taxing  Bureau  should  be  oon- 
eulted.  Every  effort  should  be  made  to  avoid 
the  payment  of  such  taxes  on  the  grouna  that  the 
Relief  Administrations  are  engaged  in  the  exer- 
cise of  a Governmental  function  in  order  that 
relief  funds  may  be  used  for  the  administering 
of  relief  ana  be  not  diverted  to  other  purposes. ■ 
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Hr.  H.  H.  Talbot, 


fill  you  kindly  giro  me  In  writing  your 
decision  as  to  whether  this  department 
le  exempt  the  State  tax.  You  of  course 
understand  that  these  trucks  mows  only 
relief  commodities  and  nothing  else." 

From  subsequent  conversations  It  Is  my  understanding  that 
these  trucks  were  purchased  by  monies  supplied  wholly  by  the  Federal 
Government,  and  that  the  funds  to  nest  the  operating  expenses  thereof, 
Including  the  purchase  of  gasoline,  are  likewise  wholly  Federal  funds. 
It  Is  apparent  from  the  foregoing  that  the  commodities  transported 
and  distributed  are  100^  relief  commodities  and  are  likewise  supplied 
by  the  Federal  Government. 

Your  entire  program  Is  oased  upon  the  Federal  Emergency 
Relief  Act  of  1933.  This  is  found  at  lb  U.3.C. A.  721  et  seq.  The 
opening  seotlon  of  this  act  Is  as  follows: 

"The  Congress  hereby  declares  that  the  pre- 
sent economic  depression  has  oreated  a serious 
emergency,  due  to  widespread  unemployment  and 
Increasing  Inadequacy  of  State  and  looal  relief 
funds,  resulting  In  the  existing  or  threatened 
deprivation  of  a considerable  number  of  famil- 
ies and  Individuals  of  the  necessities  of  life, 
and  making  It  Imperative  that  the  Federal 
Government  cooperate  more  effectively  with  the 
several  States  and  Territories  and  the  District 
of  Columbia  In  furnishing  relief  to  their 
needy  and  distressed  people." 

Other  provisions  of  this  act  allocate  1500,000,000  to  the 
Federal  Emergency  Relief  Administration,  provide  for  the  appointment 
of  an  adminletrator  who  In  turn  Is  authorised  to  appoint  and  employ 
suoh  other  officers  aad  employees  necessary.  By  Seotlon  733,  Sub- 
division B,  It  Is  provided: 

■The  Administrator  may,  under  rules  and  regulat- 
ions prescribed  by  the  President,  assume  control 
of  the  administration  In  any  State  or  States 
where,  In  his  judgment,  more  effective  and 
efflolent  cooperation  between  the  State  and  Fed- 
eral authorities  may  thereby  be  secured  In 
carrying  out  the  purposes  of  this  chapter." 

Other  seotlons  provide  for  grants  for  the  relief  of  hardship 
and  suffering  caused  by  unemployment.  In  the  fora  of  money,  service , 
materials  and  commodities;  the  conditions  under  whloh  the  grants  are 
to  be  mede  or  application  thereof;  the  oontents  of  the  application 
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Mad  provisions  for  reports  and  Investigations.  A careful  reading  of 
this  act  shoes  conclusively  that  enile  the  term  "grant*  is  seed  in 
reference  to  payments  made  to  the  States,  that  at  all  tines  the  Federal 
Government  retains  control,  supervision,  regulation  and  direction  of 
the  entire  program.  By  the  provisions  of  the  declaration  of  the 
emergency,  it  is  clear  that  the  Goveraaent  entered  into  this  program 
under  its  general  governmental  powers  and  is  proceeding  to  conduct  the 
same  as  a part  and  parcel  of  the  general  responsibility  thr*t  the 
Government  o«es  to  its  people  to  safeguard  the  health  and  welfare  of 
the  cltlsenry.  That  being  the  case  we  aust  consider  the  Emergency 
Relief  Administration  as  a part  and  parcel,  of  the  government  Itself, 
and  grant  to  it  the  same  privileges  and  immunities  which  are  extended 
to  the  other  branches  of  our  Federal  Government. 

This  specific  instance  has  not  been  passed  on  in  this 
State  by  any  Court,  and  a review  of  the  decisions  have  Indicated  that 
in  only  one  State  has  this  problem  reaohed  a court  of  last  resort.  In 
the  case  of  Wiseman  vs.  Dyess,  Administrator  of  Emergency  Relief 
Administration,  72  s.  *.  (2d)  517,  the  8upreme  Court  of  Arkansas  passed 
upon  the  application  of  the  Relief  Administration  to  enjoin  the  State 
Commissioner  of  Revenues  from  oolleotlng  automobile  license  tax  and 
gasoline  tax  on  autoattblles  and  gasoline  usea  and  consumed  in  con- 
ducting the  affairs  of  the  administration.  These  automobiles  and  the 
gasoline  therefore  were  purchased  from  funds  made  available  to  the 
State  of  Arkansas  from  the  Federal  Government.  The  lover  court 
granted  the  injunction  and  on  appeal  the  decree  was  affirmed.  The 
Court  in  passing  upon  tils  stated,  1.  c.  518: 

■It  is  our  opinion  that  these  funds  and  the 
automobiles  for  whloh  a portion  of  the  funds 
had  been  expended  were  and  are  federal  property, 
and  as  such  axe  not  subject  to  taxation  by  the 
state.  It  is  true  the  aot  of  Congress  refers 
to  the  apportionment  of  these  funds  to  the 
states  'as  grants  to  the  several  States,'  but 
it  does  not  appear  that  such  a donation  thereof 
was  made  as  to  pass  the  title  and  control  thereof 
from  the  federal  government.  They  are,  and  con- 
tinue to  oe,  federal  funds,  subject  to  the  super- 
vision of  the  federal  government  in  their  dis- 
bursement. The  state  has  no  control  over  the 
expenditure  of  these  funds.  It  does  appear  that 
for  the  convenience  of  the  Federal  Administrator , 
and  to  expedite  the  distribution  of  the  federal 
government's  bounty,  application  for  the  funds 
la  made  by  the  Governor  of  the  state,  who  eigne 
the  receipt  therefor  and  Indorses  the  check 
used  in  remitting  the  funds,  but  when  he  has 
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done  80  he  tiellvers  the  indorsed  check  to  the 
plaintiff  3tate  Administrator  for  distribution. 
The  clerical  aots  mentioned  comprise  the  full 
extent  of  the  authority  and  duty  of  t.he  Governor. 


No  reports  of  expenditures  are  made  to  the 
Governor;  but  such  reports  are  made  to  the 
Nitlonal  Administrator,  who  appointed  the  3tate 
Administrator,  and  the  National  Administrator 
makes  report  to  the  President  of  the  United 
3tates  and  to  the  Congress  of  the  manner  in 
which  and  the  purposes  for  which  the  money  was 
expended.  The  act  of  Congress  under  which  the 
apportionments  are  granted  require  this,  and 
negatives  the  Idea  that  an  absolute  grant  or 
gift  had  been  made  to  the  state.  If,  by  any 
possibility,  any  of  the  funds  thus  apportioned 
were  not  required,  the  unexpended  balance  would 
revert,  not  to  the  state,  but  to  the  federal 
government. 

The  title  to  the  automobiles  Is  in  the  United 
States,  and  not  In  this  state.  It  ie  stipulated 
that  the  puroh&se  and  use  of  the^s  automobiles 
was  and  is  in  aid  and  In  furtherance  of  the 
oongresslonal  program  for  the  amelioration  of 
the  emergency  which  induced  the  passage  of  the 
legislation.  As  to  what  would  be  done  with  the 
automobiles  when  the  use  of  them  for  the  purpose 
for  whloh  they  are  now  employed  has  ceased  is 
a question  not  presented  by  the  record  before  us. 

They  axe  now  used  for  a federal  purpose,  and, 
if  so,  they  axe  not  subject  to  taxation;  nor  is 
the  gasoline  required  to  run  them  subject  to 
taxation. • 

Of  course  the  foregoing  case  le  not  binding  upon  ue.  It 
Is  strongly  persuasive  of  the  proper  prospective  from  whloh  to  view 
this  Federal  legislation,  are  have  no  reason  to  believe  that  the 
dujr  erne  Court  of  our  State  would  reaoh  a different  conclusion  were 
the  matter  placed  before  It.  As  In  the  Arkansas  oase,  the  funds  are 
handled  separate  and  dlstlnot  from  state  funds.  The  relief  funds 
received  from  the  federal  government  are  not  treated  as  are  funds 
whloh  may  be  considered  to  be  "state  funds".  They  are  not  deposited 
in  the  state  Treasury  nor  are  thsy  disbursed  by  reason  of  any 
legislative  appropriation  or  paid  by  w&xrante  drawn  by  the  designated 
state  offlol&ls.  As  stated  In  the  Arkansas  case.  It  le  dear  that 
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the  Federal  Government  at  all  times  retains  title  and  control  of  the 
funds  and  power  ana  authority  to  supervise  and  direct  and  disburee. 

Aside  from  the  foregoing  It  seens  peculiarly  inappropriate 
that  the  State  of  Missouri  should  require  and  demand  any  exaction 
whatsoever  upon  the  privilege  of  disbursing  relief  commodities  In 
this  State.  It  Is  unconscionable  that  any  portion  of  the  funds 
appropriated  for  the  relief  of  suffering  and  hardship  should  be  re- 
quired to  be  paid  before  these  commodities  are  permitted  to  reach 
those  destitute  and  In  need. 

It  Is  the  opinion  of  this  offloe  that  the  Relief  Commodities 
Division  of  the  Emergency  Relief  Administration  should  be  entitled 
to  the  same  privileges  and  immunities  respecting  the  Missouri  Motor 
Vehicle  fuel  tax  as  Is  accorded  to  any  other  agency  or  instrumentality 
of  the  United  States  Government. 


Respectfully  submitted, 

i/s  C / 

HARRY  G.  7 ALT HER,  Jr., 
Assistant  Attorney  General 


approved: 


ROY  McKli THICK, 
Attorney  General 
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N OPINION  RELATING  TO  TITS  PA.YMEFT  OF  DELINQUENT  COUNTY  WARRANT 


, Frtmry  1L,  1934  ^ ' J1'*r 

o 


Lira*  Jossie  Key  Thomas 
Jounty  Free surer 
Worth  County 
opnnt  city,  Missouri 

De*r  ii&dumt 

• acknowledge  receipt  of  your  letter  In  which  you 
g t'.  to  nn  inquiry  re  follows: 


"that  In  your  opinior  Is  the  boat 
way  to  pay  the  outstanding  werront 
upnlnst  this  county* 

Whether  to  pay  the  oldest  ones  or 
the  newer  ones*  The  Prosecuting 
Attorney  of  this  county  Is  undecided, 
and  I would  like  your  opinion  on  It* 
Mease  answer  as  soon  as  possible*'* 


I* 


section  l£,  rtiole  10  of  the  Constitution  of  Mis- 
souri provides  In  port  as  follows: 


Mrs.  Jessie  Key  Thomas 
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"Ro  county,  city,  town,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
stoto  shall  bo  allowed  to  become 
indebted  In  any  m*-nner  or  for  any 
purpose  to  on  .mount  exceeding  In 
any  year  the  income  and  revenue 
provided  for  6uch  year,  ***** 


In  Book  v.  Sari,  87  Uo.,  l.c.  2tl,  the  Court  said  in 
pert  as  follower 


’’The  evident  purpose  of  the  framers 
of  the  Constitution  ami  the  people 
who  adopted  it  was  to  abolish,  in 
the  administration  of  county  and 
iiunlolpel  government,  the  credit 
systom  and  establish  a C:  ah  system 
by  Halting  the  r- mount  of  tr.x  which 
night  be  imposed  by  a county  for 
county  purposes,  and  limiting  the 
expenditures  in  any  given  year  to 
the  amount  of  revenue  which  such 
tax  would  bring  into  the  tror  sury 
for  that  year.  sot  ion  12,  supra. 

Is  clear  and  explicit  on  this  point. 
Under  this  section,  a county  court 
might  ontlolpete  tho  revenue  collected, 
and  to  be  collected.  for  any  given  year, 
and  oontrf.ot  debts  for  ordinary  cur- 
rent expenses,  which  would  be  binding 
on  tho  county  to  the  extont  of  the 
revenue  provided  for  that  year,  but 
not  in  excess  of  it." 


It  appears  very  olearly  from  the  foregoing  opinion  of 
our  uprerue  Court  that  current  revenue  oannot  be  used  to  pay  ob 


lira.  Jessie  Key  Thomns 
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February  It,  1954 


llp-  tlons  of  n different  year  unless  there  rervins  nn  oxooas 
of ter  e 11  obll potions  of  the  current  year  hr#  been  peid.  Tor 
example,  taxes  leviod  for  the  your  1933  tire  to  be  need  to  pay 
oblige  tl  one  Incur  rod  by  the  County  Court  for  ordinary  ourrent 
expenses  for  tho  year  following.  It  natters  not  when  the  t*xes 
are  collected,  they  remain  a part  of  the  revenue  vintloipnted 
for  the  year  for  which  they  were  levied,  nd  they  sh.ll  first 
apply  when  collected  to  the  oblipatlono  Incurred  for  thnt  poriod 

County  Courts  have  a rirht  to  untiolp'  to  the  revenve 
for  each  fund  for  whioh  n tent  was  levied  for  a pivon  year  and 
to  contract  obllfr? tions  for  the  ordinary  county  expenses  for 
that  year  which  are  bindinr  on  the  county  to  the  extent  of  the 
oontemplr  tod  revenue  provided  fen*  that  ye«r  for  tho  purpose  for 
which  it  is  expended,  but  not  in  excess  of  it. 

motion  3,  Laws  1935,  p.  344,  provideo  in  pvrt  as  fol- 

lows: 


" mount  9Tn liable  for  nil  other  ex- 
penses nftor  all  prior  classes  h ve 
been  provided  for.  Ko  expense  nay 
be  Incurred  in  this  elnss  until  all 
tho  prior  classes  hnve  been  provided 
for.  Vo  warrant  any  be  laeued  for 
any  oxpenee  in  olnse  6 unless  there 
is  on  actual  oneh  balance  in  the 
county  treasury  to  pay  all  prior 
claeoes  for  the  entire  current  year 
md  Also  i ny  warrant  Issued  on  clues 
six.  Mo  expense  shall  bo  allc*?ed 
under  olnse  six  If  -ny  warrant  drown 
will  ro  to  protest.  PR OVI DR D,  TIC  *TPP!:w, 
if  necessary  to  pny  clnime  orislnfr,  in 
prior  classes  warrants  any  be  drawn 
on  anticipated  funds  in  civ  bs  six  and 
suoh  warrants  to  pey  rrior  class  olaine 
eh'  11  bo  tre  ted  as  pert  of  suoh  prior 
funds.  V.ar  mny  any  warrant  be  drawn 
or  any  obllfr.tlon  bo  inourred  in  class 
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siz  until  all  outstanding  lawful 
warrants  for  prior  years  shall  haws 
been  paid.  The  court  shall  show 
on  the  budget  estimate  the  purpose 
for  which  any  funds  anticipated  as 
available  in  this  class  shall  be 
used . " 


CONCLUSION 


Therefore,  this  department  rules  that  warrants  Issued 
for  obligations  incurred  during  previous  years  outstanding 
and  unpaid  should  first  be  paid  out  of  the  revenue  provided 
for  that  purpose  for  that  year  when  such  revenue  is  collected, 
or  the  County  Court  may,  under  the  provisions  of  Class  6 of 
Section  5,  Laws  1935  (supra),  after  all  prior  claims  have 
been  provided  for  and  there  is  an  actual  cash  balance  in  the 
county  treasury  to  pay  all  prior  olasses  for  the  current  year 
and  also  all  warrants  previously  Issued  in  Class  6,  pay  such 
warrants  out  of  funds  in  said  Class  6,  provided  said  outstand- 
ing and  unpaid  warrant  or  warrants  were  not  in  excess  of  the 
revenue  contemplated  for  the  year  in  which  Issued,  and,  if  in 
excess  of  the  contemplated  revenue,  are  void  and  the  county 
is  not  liable  for  such  warrant  or  warrants. 


Very  truly  yours. 


ff.  w. 
Assistant 


BARNES, 

Attorney  General. 


APPROVED: 


mrssgmmr. 

Attorney  General 
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CITIES  OF  THE  ) Relating  to  the  Extension  of  its  City 
THIRD  CLASS  ) Limits. 


starch  22,  1944. 


Mr.  H.  V.  Thomas,  Jr. 
City  Engineer 
Eoberly,  Missouri 


Dear  sir: 

This  department  is  in  receipt  of  your  letter  dated 
November  IStb,  wherein  you  state  the  following: 

■The  City  of  Moberly  (a  City  of  tne  Third 
Class)  desires  to  extend  the  Corporate 
limits,  and  we  are  anxious  to  know  if  there 
are  any  limitations  that  we  must  exercise 
in  this  undertaking? 

It  is  our  understanding  that  a majority 
vote  only,  is  required;  that  is,  of  the 
le^al  voters  within  the  present  Corporate 
Lial te. 

Is  there  any  otner  prooetuure  or  permission 
from  any  State  Administration  necessary 
before  tuls  extenelon  can  be  made?*  • • •• 

Section  672C  R.  s.  Mo.  1929,  provides  for  the  exten- 
sion of  city  limits  of  cities  of  the  third  class  and  reads 
in  part  as  follows: 

"•  • • • *The  mayor  and  council  of  such 
city,  with  the  oonsent  of  a majority  of  the 
legal  voters  of  such  city  voting  at  an  elec- 
tion thereof,  shall  have  power  to  extend  the 
limits  of  the  city  over  territory  adjacent 
thereto,  and  to  diminish  the  limits  of  the 
city  by  excluding  territory  therefrom,  and 
shall,  in  every  case,  have  power,  with  the 
consent  of  tne  le*al  voters  as  aforenald,  to 
extend  or  diminish  the  city  Units  in  such 
manner  as  in  their  judgment  and  discretion 
may  redounu  to  the  benefit  of  the  city." 


Hr.  H.  ff.  Tnou.es,  Jr 
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kaurch  22,  1934 


Tbs  only  limitation  upon  tbs  power  of  tbs  olty  Ho 
extend  its  llielts  is  that  this  power  be  exercised  reasonably, 
duct  was  tbe  bolding  in  tbe  ones  of  Copeland  vs.  Tne  City  of 
3t. Joseph,  136  He.  417.  la  this  onto  our  aupreee  Court  quoted 
with  approval  tbe  following  excerpt  froa  a decision  of  tbe 
Supreme  Court  of  Texas: 

■•  • • • * 1 Under  tbe  decisions  of  our  Supreme 
Court,  we  understand  tbe  oorreet  rule  to  be 
that  tbe  incorporation  will  be  neld  valid, 
although  a reasonable  amount  of  land  not  in 
actual  oooupatloa  ba  lnoludedi  but  if  tne 
exoesa  be  sucb  as,  in  effect,  to  evidence  an 
attempted  fraud  upon  tbe  law,  and  territory 
be  embraced  that  can  not  fairly  be  termed  a 
part  of  the  town,  it  will  be  annulled.'*  • • • - 

ln  tbe  oaae  of  State  ex  inf.  Lashley  vs.  City  of 
aaplewood,  1&3  3.  *.*>69,  we  find  a very  comprehensive  decision 
respecting  powers  of  cities  of  ths  third  class  to  extend  tbsir 
corporate  limits.  Tbs  Court  mads  tbs  following  statement  as  to 
the  reasonableness  of  tbs  ordinance  in  that  case,  1.  c.  991: 

■Vs  further  held  lu  Parker  ve.  Zeleler,  supra, 
teat  an  ordlnanca  extending  tba  corporate  limits 
of  tbe  city  to  take  in  contiguous  territory 
suitable  for  olty  purpose?  and  densely  populated, 
and  already  receiving  many  of  tbe  advantages  of 
tbe  city,  is  ne<+*?r  unreasonable  nor  inequitable, 
•bile  it  is  true  that  in  the  ease  at  bar  the 
territory  taken  in  la  mot  daaaaly  populated, 
a large  part  of  it  la  subdivided  into  lota  and 
blocks,  and  the  evidence  vary  clearly  establishes 
that  the  people  rewiolnt  in  tbls  adjacent 
territory  bad  for  sometime  prior  to  the  exten- 
sion received  many  of  tba  advantages  of  tbe 
olty,  as  for  instance  in  tba  supply  of  »at»r,  to 
sons  extsnt  as  to  sswsrags  and  drainage,  and 
protection  against  fire.*  * * *In  short,  our 
conclusion  on  reading  tba  testimony  la  in  harmony 
with  that  arrived  at  by  tbe  learned  trial  Judge, 
that  it  was  a reasonable  exercise  of  power  on 
the  part  of  tbe  city  authorities  of  Maplewood 
in  extending  tba  limits  of  that  olty  ao  as  to 
take  in  this  district.* 


Hon.  H.  W.  Thoa&s , Jr 
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March  32,  1934 


Proa  your  inquiry  »e  take  it  that  your  City  it  oat 
operating  under  the  general  etatutee  of  oities  of  the  third 
clans  and  it  not  organised  or  operating  under  any  special 
charter. 


COMCh*"*’?!. 

It  is  therefore  the  opinion  of  this  office  that 
Section  6720  H.  S.  Mo.  192S,  controls  the  eateneion  of  city 
Halts  of  cities  of  the  third  olaea,  and  that  to  long  as  the 
powers  there  given  ar?  eserolted  in  a reasonable  Banner  the 
Courts  *111  not  Interfere  with  the  actions  taken  in  accordance 
therewith. 


Respectfully  subnit  ted, 


HARRY  0.  VAhTJER,  JR. 

As sis teat  Attorney  General. 


APPROVED: 


ROT  McUTTRlCI 
Attorney  General. 


HGAiiiM 


PfiTiTlOl:  Form  in  notion  for  deflolenoy  in  public  school  fund  loan. 


Hon.  J.  *.  Thurman 
Proseouting  Attorney 
Reynolds  County 
Centerville,  Missouri 


My  p-ear  Mr.  Thurman: 

Tour  request  of  April  10,  1934,  reading  as  follows  has 
bten  referred  to  the  writer: 

*1  haws  several  suite  on  School  Fund  Mortgages 
to  brin^  lnthe  May  term  of  the  Circuit  Court 
for  deficiency  Judgments  against  the  bondsmen 
where  the  land  has  been  sold  and  did  not  bring 
the  amount  that  was  against  it;  Mill  you  please 
seud  me  forthwith,  a form  to  be  governed  by  in 
drawing  the  petitions? • 

In  acooruance  with  the  foregoing  request  I herewith  en- 
close to  you  proposed  form  for  petition.  I have  assumed  that  what 
you  desire  to  do  is  to  proceed  against  the  makers  of  the  note  for 
a deficiency  Judgment.  If  your  action  is  one  upon  a bond,  a separate 
undertaking  guaranteeing  performance  by  the  principal  debtors,  this 
petition  of  course  will  not  be  of  any  assistance  to  you.  If  your 
action  la  upon  an  Independent  bond  1 suggest  that  you  forward  a copy 
of  one  of  tne  conus  to  this  office  with  a request  for  a proposed 
draft  for  a petition  on  a bond.  If  it  la  township  eohool  funds  which 
were  loaned,  it  will  be  necessary  for  you  to  make  certain  changes 
in  the  form  of  the  petition  particularly  as  to  the  plaintiff,  both 
in  the  style  and  in  the  body  of  the  petition.  Also,  in  paragraph 
two  the  proper  sohool  fund  should  be  identified. 

we  truet  that  this  petition  may  be  of  assistance  to  you. 

Respectfully  submitted, 


Jt 
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April  lb,  1934. 


APPR0YF.D:  HARRY  0.  »ALTMER#  JR. 

Assistant  Attorney  Oeneral 


ROT  McXITTRICK, 
Attorney  Oeneral. 


SCHOOL  DISTRICTS :-Discussion  as  to  who  are  elected  school  directors 

'where  6 run  for  three  offices  without  announcing 
for  which  terms  they  a ire,  and  where  .some  re- 
ceive the  same  number  of  votes. 


Mr.  Vane  0*  Thurlo, 
Prosecuting  Attorney, 
Linneus,  Missouri. 


Dear  Sir: 

We  are  acknowledging  receipt  of  your  letter  in 
which  you  inquire  as  follows: 

*1  desire  the  opinion  of  your  department 
on  the  following: 

The  school  district  of  Saint  Catherine 
in  this  county  is  a town  school  with  a 
board  of  six  directors,  and  governed, 
we  believe,  by  Article  4,  Chapter  57, 

Revised  Statutes  for  1939. 

On  April  3rd  last,  the  annual  school 
meeting  and  election  was  held,  pursuant 
to  the  required  notices.  Due  to  a 
vacancy  having  occurred  on  the  board  of 
directors  last  year,  which  was  filled  by 
appointment,  there  were  two  directors 
to  be  elected  for  a three  year  term,  and 
one  director  to  be  elected  for  a one 
year  term.  At  the  election  the  votes 
for  directors  were  as  follows: 

8,  50  votes;  R.  42  votes;  H,  42 
votes;  I.  H.  23  votes;  0.  S.  22 
votes;  G.  R.  29  votes. 

The  persons  designated  as  H,  I.  H., 
and  0.  S.  were  members  of  the  board 
prior  to  the  election.  A ticket  which 
had  been  printed  by  the  clerk  without 
the  knowledge  or  authority  of  the  board 
was  used  by  the  voters,  additional  names 
being  written  in  on  the  blank  lines  on 
the  ballot  or  ticket.  The  ticket  was 
substantially  as  follows: 

♦School  ticket. 

Saint  Catherine  District, 

For  directors  3 years. 

Two  for  3 years,  One  for  1 year, 

R.  _____ 

E.  

S. 
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. ( bl  anlc  line) 

( Bl ahk  line). 

For  nine  months  school  YUS 

For  nine  months  school  NO 

25  cents  in  excess  of  20  cents  YSS 
25  cent s in  excess  of  20  cents  NO* 

On  the  evening  of  April  4,  following  the 
election,  the  Board  of  Directors  met  as  a 
result  of  the  president's  call,  the  four 
persons  receiving  the  highest  number  of 
votes  at  the  election  also  having  been 
asked  to  attend  the  meeting.  Four  of  the 
directors  of  the  old  board  met,  and  when 
3 was  asked  to  take  the  oath  and  qualify* 
he  refused  and  left  the  meeting.  The 
Board  then  declared  his  office  vacant  and 
N.  R.  was  appointed  to  fill  his  vacancy 
until  the  next  annual  election.  This 
appointment  was  made  by  the  unanimous 
vote  of  the  board. 

The  Board  took  the  position  that  appar- 
ently as  R and  H received  the  same  number 
of  votes  neither  was  elected  and  could 
not  qualify,  and  the  old  members  would 
hold  over  to  the  next  election. 

The  Board  also  took  the  position  that 
the  two  persons  receiving  the  highest 
number  of  votes  was  elected  for  the  three 
year  terms,  and  the  one  next  high  was 
elected  for  the  one  year  tern,  that  is, 
to  fill  out  the  unexpired  term. 

The  Board  now  takes  the  position,  I under- 
stand, that  the  Board  of  Directors  consists 
of  the  three  members  whose  terms  had  not 
expired,  H,  I H and  G S. 

In  the  opinion  of  your  Department,  is 
the  Board  right.,  and  if  not,  who  constitutes 
the  Board  of  Directors,  and  what  is  the 
effect  of  the  tie  vote?" 

We  must  confess  at  the  outset  that  this  Inquiry  con- 
tains some  very  interesting  and  intricate  problems,  and  we  have 
been  unable  to  find  sn  y decision  which  would  help  us  in  solving 
your  problem.  The  whole  difficulty  seems  to  have  arisen  by 
reason  ftf  the  fact  that  the  persons  seeking  to  be  elected  did'^- 
not  announce  for  which  terms  they  were  running.  Bad  they  so 
announced  or  had  the  ballet  been  sc  prepared  as  to  indicate  K 
which  directors  sought  the  three  year  term  and  which  sought 
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the  one  year  term,  then  we  could  have  solved  your  difficulty. 
However,  it  appears  that  these  six  directors  were  running 
at  random.  Since  these  directors  were  not  running  for  any 
particular  term,  and  since  we  find  no  judicial  decision 
which  would  determine  to  which  term  any  director  should  he 
elected,  we  assume  in  our  discussion  that  the  logical  solu- 
tion would  he  that  the  two  receiving  the  highest  number  of 
votes  should  be  elected  to  the  three  year  term  and  the  one 
receiving  the  third  highest  number  of  votes  should  be  elected 
to  the  one  year  tenn. 

We  shall  dispose  of  Mr.  S first.  Mr,  8 received 
50  votes,  which  was  the  highest  number  of  votes  case  for  any 
director,  and  we  assume,  therefore,  that  he  was  elected  to 
one  of  the  three  year  terms.  However,  after  teeing  elected 
he  refused  to  qualify  and  we  conclude  that  by  reason  of  such 
fact  the  Board  of  Directors  would  have  a right  to  fill  the 
vacancy.  His  refusal  to  qualify,  we  believe,  is  of  the 
same  effect  as  if  he  had  aual if ied  and  had  immediately  re- 
signed. The  Board  then  elected  a member  to  fill  the  vacancy 
caused  by  the  failure  of  Mr.  S to  qualify  for  the  office. 

This  leaves  one  three-year  term  and  one  one-year  term  to 
be  disposed  of. 

It  appears  that  Mr.  R and  Mr..  H each  received  42 
votes.  Had  Mr.  R and  Mr.  H both  been  running  for  the  same 
term,  then  on  account  of  the  tie  neither  would  have  been 
entitled  to  the  office  because  it  could  not  be  said  that 
either  was  elected  thereto.  However,  it  appears  that  Mr. 

R and  Mr,  H were  not  running  for  the  same  office  but  that 
there  were  si*  people  running  for  three  offices  and  none 
of  the  candidates  were  running  for  any  particular  office. 

Mr.  R and  Mr.  H both  received  more  votes  tha*  Mr,  I H, 

Mr.  Q 3 and  Mr.  G R.  If  you  throw  out  Mr.  R and  Mr.  H 
because  they  received  the  same  number  of  votes  and  decl are 
that  neither  were  elected  to  any  office,  then  it  appears 
to  us  that  Mr.  G R,  vho  received  29  votes,  and  Mr.  I B, 
who  received  23  votes,  would  be  the  persons  elected  as 
directors.  However,  since  Mr.  R and  Mr.  H each  received 
42  votes,  which  was  more  than  each  of  the  other  three 
directors  received,  and  since  they  were  not  running  for 
the  same  term,  if  you  eliminate  Mr.  R and  Mr.  R then  it 
appears  to  us  that  the  will  of  the  people  is  not  being 
followed,  it  is  apparent  that  Mr.  R and  Mr.  H and  Mr.  S 
were  the  choice  of  the  voters  of  the  district  for  the  three 
positions  to  be  filled.  It  appears  to  us  that  the  solution 
of  your  difficulty  would  be  to  have  either  Mr.  R or  Hr.  H 
qualify  for  the  three-year  term  and  the  other  qualify  for  the 
one-year  ter®.  They  both,  of  course,  cannot  qualify  for  the 
same  term  and  if  it  happens  that  both  should  demand  to  qualify 
for  the  same  term,  then  by  such  action  they  have  taken  the 
position  that  both  were  aspiring  for  that  particular  ter®; 
then,  because  of  the  tie  vote,  it  could  be  said  that  neither 
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were  elected  for  that  particular  term.  In  such  an  event  the 
three- year  term  and  the  one- year  term  should  go  to  the  persons 
receiving  the  next  highest  number  of  votes;  that  is,  Mr.  G H, 
having  received  39  votes,  should  be  qualified  for  the  three- 
year  term,  and  Mr.  I R,  having  received  23  votes,  should  be 
qualified  for  the  one-year  terra. 

If,  however,  either  Mr.  R or  Mr.  H should  qualify 
and  accept  the  three-year  terra  and  the  other  should  accept 
the  one-year  terra,  then  we  believe  that  they  are  entitled,  to 
membership  on  the  beard  because  they  received  more  votes  than 
any  other  director  except  Mr.  S. 

It  Is  therefore  the  opinion  of  this  Department  that 
since  Mr,  S was  elected  director  and  did  not  qualify,  that  it 
was  proper  for  the  board  to  appoint  a member  for  a three-year 
terra  to  fill  the  vacancy  caused  by  his  failure  to  accept  the 
office.  We  further  believe  that  if  either  Sr.  R or  Mr.  H 
qualifies  for  the  three- year  terra  and  the  other  qualifies 
for  the  one- year  terra,  both  are  entitled  to  membership  upon 
the  board.  We  believe  that  if  they  refuse  to  qualify  for 
separate  terms  and  insist  on.  qualifying  for  the  same  ter®, 
by  such  action  they  are  in  the  same  position  as  if  they  had 
previously  announced  that  they  were  both  running  for  the 
terra  which  they  seek  to  qualify  for  and  since  they  received 
the  same  number  of  votes  neither  would  be  elected.  In  such 
an  event,  then  we  believe  that  the  two  directors  receiving 
the  next  highest  number  of  votes,  to-wlt,  Mr.  G R,  who  re- 
ceived 39  votes,  and  Mr,  I H,  who  received  33  votes,  would 
be  entitled  to  membership  of  the  board. 

the  Same  formality  ig  not  required  in  school  elec- 
tions as  is  required  in  other  elections  which  are  strictly 
governed  by  Statute.  We  believe,  however,  that  the  candid- 
ates should  announce  the  term  for  which  they  aspire  and  that 
the  ballots  should  be  so  prepared  so  that  the  voters  would  be 
advised.  Since  there  seems  to  be  no  precedent  that  would 
aid  us  in  the  solution  of  your  difficulty,  we  have  tried  to 
work  it  out  on  the  theory  that  the  will  of  the  people  who 
voted  to  elect  the  directors  should  be  carried  out  in  so 
fas  as  possible.  We,  of  course,  do  not  know  any  of  the 
parties  involved  and  have  no  personal  interest  whatever, 
in  reaching  the  conclusion  i&ich  we  have  reached.  If  these 
suggestions  to  not  solve  your  difficulty  to  the  satisfaction 
of  all  concerned,  then,  of  course,  any  one  or  more  may  resort 
to  the  courts  to  test  out  their  right  to  become  a member  of 
this  board. 


APPROVED: 


Very  truly  yours, 

ISUUflC  W.  HAYES, 

Assistant  Attorney  General. 


Attorney  General 


SHERIFF? 


TRUSTEE  - WHEN  SHERIFF  IS  APPOINTED  BY  THE  COURT  AS  TRUSTEE 
TO  FORECLOSE  A DEED  OF  TRUST,  DEPUTY  SHERIFF  CAN 
MAKE  A LEGAL  AND  BINDING  SALE. 


Honorable  otto  Thai nan 
Sheriff,  Buchanan  County 
at.  Joseph,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter 
of  May  1st,  vhersin  you  state  in  part  as  follows: 

"For  the  }>ast  several  weeks  I have 
been  able  to  be  out,  and  accepted 
advertisements  for  Trustee's  Sales, 
which  are  oonduoted  oy  this  office, 
as  I have  to  make  them  personally. 

However,  I caught  some  cold,  and 
the  doctor  has  forbade  that  I go 
outside  until  the  sin  is  very  warm 
again. 

"On  Thursday,  May  3rd  of  this  week, 

I have  two  Trustee's  Sales  to  make, 
and  due  to  the  fact  that  I will  be 
unable  to  get  out.  I am  wondering  if 
it  will  be  Legal  to  have  Mr.  Cox  , 
one  of  oy  deputy's,  read  the  sale  at 
the  eaet  front  door  of  the  Court  House 
as  is  required,  then  bring  them  on 
over  to  the  reeldenoe,  which  is  East 
of  ths  Front  Door  of  the  Court  House, 
and  have  me  announce  the  property  sold 
to  the  purchaser,  Mr,  Cox  would  re- 
ceive the  bids  at  thdC&st  front  door 
of  the  Court  House.  ^ 

"Also,  I am  told  that  by  law,  the  Judges 
of  the  Circuit  Court  of  Buchanan  County 
oould  meet  in  b&no,  and  authorise  Mr. 

Cox  to  conduct  those  sales,  while  I am 
ill." 
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Snot ion  11513.  R.  9.  Mo.  1939,  provides  that, 

"Any  sheriff  may  appoint  one  or 
■ore  deputies  with  the  approba- 
tion of  the  judge  of  the  olreuit 
oourt;  and  every  suoh  appointment, 
with  the  oath  of  offlee  Indorsed 
thereon,  sha}l  be  filed  in  the  of- 
flee of  the  olerk  of  the  olreuit 
oourt  of  the  county. ■ 


and  di 


potion  11514. 
utie8  of  de  ut 


R.  8.  Mo.  1939,  provldee  the  power 
les  and  reads  as  follows} 


■Every  deputy  sheriff  shall  possess 
all  tne  powers  and  nay  perform  any 
of  the  duties  prescribed  by  law  to 
be  performed  by  the  sheriff." 


Section  3137.  R.  8.  Mo.  1939, provides  when  the 
oourt  is  to  appoint  a sheriff  or  other  suitable  person, 
as  trustee  and  desorlbes  his  powers  and  duties.  It 
reads  in  part  as  follows: 

"If  such  oourt  shall  be  satisfied 
that  the  faots  stated  in  suoh 
affidavit  are  true,  it  shall,  in 
the  oase  of  a deed  of  trust  given 
to  seeure  the  payment  of  a debt  or 
other  liability,  make  an  order  ap- 
pointing the  sheriff,  or  some  other 
suitable  person  of  the  oounty,  trustee 
to  ezeoute  suoh  deed  of  trust,  in  the 
plaee  of  the  original  trustees;  and 
thereupon  suoh  sheriff,  or  other  suit 
able  person  appointed  by  said  oourt. 
shall  be  possessed  of  all  the  rights, 
powers  and  authority  possessed  by  the 
original  trustee,  under  the  deed  of 
trust,  and  suoh  sheriff  or  other  per- 
son shall  proceed  to  sell  and  oonvey 
the  property  and  to  pay  off  the  debts 
and  liabilities  aoeordlng  to  the  direc- 
tions of  the  deed  of  trust,  ••••• 


Section  3138.  R.  8.  Mo.  1939,  provides  when  a trustee 
is  to  give  bond  and  reads  as  follows: 

■Bvery  trustee  appointed  or  who  may 
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be  appointed,  by  any  last  will,  dedd 
or  other  instrument  of  writing,  to 
hold,  manage  or  dispose  of  any  proper- 
ty or  estate,  real,  personal  or  mixed, 
for  the  use  or  benefit  of  any  other 
person,  may  be  required  by  the  oiroult 
court  of  the  county  in  which  any  such 
will  shall  be  proved  and  reoorded,  or 
in  which  such  deed  or  Instrument  of 
writing,  shall  be  reoorded,  to  give  bond, 
in  such  sura  and  with  such  securities  as 
the  court  shall  dir sot,  conditioned  for 
the  faithful  execution  of  the  trust, 
unless  the  will,  deed  or  other  instru- 
ment of  writing,  creating  such  trust, 
shall,  in  express  terms,  dispense  with 
security.” 


deotlon  1198.  R.  3.  Mo.  1939,  provides  as  to  how 
the  sheriff  shall  proceed  In  selling  real  estate,  that 
notioe  be  given  and  where  the  sales  are  to  be  made  and 
reads  in  part  as  follows: 

"rfhen  real  estate  shall  be  taken  in  exe- 
oution  by  an  officer,  it  shall  be  hie 
duty  to  expose  the  same  to  sale  at  the 
courthouse  door,  on  some  day  during  the 
term  of  the  circuit  court  of  the  county 
where  the  same  is  situated,  having  pre- 
viously given  twenty  days*  notioe  of 
the  time  and  plaoe  of  sale,  and  what 
real  estate  is  to  be  sold  and  where 
situated,  by  advertisement  in  some 
newspaper  printed  in  the  county  **■*♦." 


In  the  case  of  mum  et  al*,  v.  Holiday, 

59  Mo.  423,  l.o.  427,  the  Court  said: 

"This  brings  us  to  another  branch  of 
the  inquiry,  visj  was  the  sale  in- 

character  as  sheriff,  then  the  sale 
was  good,  and  oould  be  legally  per- 
formed by  hie  deputy.  But  if  he 
was  simply  a trustee,  without  regard 
to  his  oapaoity  as  sheriff,  the  sale 
would  be  void,  because  a trustee  can- 
not delegate  hie  trust. 

"Where  a trustee  in  any  deed  of  trust 
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to  aeoure  the  payment  of  a debt  or 
other  liability,  dies,  reelgne  or 
become a disabled,  the  statute  pro- 
rides  that  the  court  shall  make  an 
order  appointing  the  sheriff  of  the 
county  trustee  to  execute  the  deed 
of  trust,  in  plaoe  of  the  original 
trustee,  and  therei^on  such  sheriff 
shall  ue  possessed  of  all  the  rights, 
powersaud  authority  posses red  by  the 
original  trustee  under  the  deed  of 
trust;  and  such  sheriff  shall  prooeed 
to  sell  and  oonvey  the  property  and 
pay  off  all  the  debts  and  liabilities, 
aocerding  to  the  terns  and  directions 
of  the  deed  of  trust,  and  with  the 
same  force  and  effeot;  and  in  case 
of  a deed  of  trust  given  for  ths  bene- 
fit and  use  of  any  person  other  than 
a deed  of  truet  to  seoure  payment  of 
a debt  or  other  liability,  such  court 
shall  make  an  order  appointing  come 
suitable  person  as  trustee  in  such 
deed  of  truet,  in  plaoe  of  the  original 
trustee,  to  hold  the  property  or  estate 
oonveyod  by  such  deed  to  the  saae  usee 
and  trusts,  etc.,  (Wagn.  3tat.,  1347-8, 
3eoa.  1,2.) 

•It  will  be  perceived  that  provision  is 
here  made  for  the  appointment  of  two 
classes  of  trustees.  The  first  is  whsre 
the  sheriff  is  appointed  to  ssll  un- 
der & deed  to  pay  a debt  or  other  lia- 
bility, and  the  second  is  where  a suit- 
able person,  other  than  the  sheriff,  is 
appointed  to  hold  property  for  uses 
and  trusts. 

•from  the  phraseology  employed  in  the 
first,  there  might  be  some  doubt  as 
to  the  real  oharaoter  in  which  the 
sheriff  acted,  but  we  think  the  4th 
section  of  the  same  law  furnishes  a 
solution  and  explains  the  legislative 
intent.  It  is  there  deol&red,  that 
any  person  having  a beneficial  Interest, 
present  or  future,  absolute  or  contingent, 
in  the  trust  property,  nay  apply  to  the 
oourt  for  security  to  be  given  by  the 
trustee.  This  applies  to  the  appoint- 
ment made  under  the  second  clause  of 
the  second  section,  and  s,,ows  plainly 
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must  therefore  he  considered  as  acting 
officially,  and  what  he  oan  perform  by 
himself,  he  oan  perform  by  his  deputy.” 


» 


Mo 


Again  in  the  case  of  3tatc.  ex 
. 545,  l.c.549,  the  Court  said; 


rel.  v.  Griffith.  63 


*****  It  has  been  decided  by  this 
court  that  when  a sheriff  has  been 
appointed  in  place  of  a trustee  to 
execute  the  trust  deed  in  selling 
the  property,  he  is  aotlng  official- 
ly, and  that  in  so  aotlng,  a sale, 
though  made  by  his  deputy,  is  valid 
and  binding.  ••••• 


In  the  oase  of  itate  ex  rel . v.  Bus.  36,  Mo.  636, 
l.o.  oux  Supreme  Court  held  that  deputy  sheriffs  were 

public  of i leers  and  expressed  Jfcself  in  the  following  manner: 


*****  Deputy  sheriffs  are  appointed 
by  the  sheriff,  subject  to  the  approv- 
al of  the  judge  of  the  olroult  courts. 
They  are  required  to  take  the  oath 
of  office,  which  is  to  be  indorsed 
upon  the  appointment,  and  filed  in 
the  office  of  the  olerk  of  the  cir- 
cuit eourt.  After  appointment  and 
qualification,  they  * shall  possess 
all  the  powers  and  may  perform  any 
of  the  duties  prescribed  by  law  to 
be  performed  by  the  sheriff.  * Rev. 

St.  1889,  Sections  8181,  8183.  The 
right,  authority,  and  duty  are  thus 
created  by  statute.  He  is  invested 
with  some  portions  of  the  sowereign 
functions  of  the  government,  to  be 
exerolsed  for  the  benefit  of  the 
public,  and  is,  consequently,  a 
* public  officer*  within  any  definition 
given  by  theoourts  or  text  writers.  It 
oan  make  no  difference  that  the  ap- 
pointment is  made  by  the  sheriff 


or 
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that  it  is  in  the  nature  of  an  em- 
ployment, or  that  the  compensation 
may  be  fixed  by  contract.  The  power 
of  appointment  comes  from  the  state; 
the  authority  is  derived  from  the  law; 
and  the  duties  axe  exercised  for  the 
benefit  of  the  public.  ••••**  The 
statute  requires  a deputy  sheriff  to 
take  'the  oath  of  of floe,*  and  his 
powers  and  duties  axe  made  equal  to 
those  of  the  sheriff,  himself.  The 

ialnly  a 'pudIio 
Law Tol  lh£a  stjtg. 


mH  ■tola  J 
Tdsslu'  jaik 


erberger. 


In  this  opinion,  we  are  not  passing  on  the  legality 
of  the  judges  of  the  Olroult  Curt  of  the  oounty  to  au- 
thorise a deputy  sheriff  to  oonduot  trustee's  sales,  fe 
have  limited  our  opinion  ae  to  whether  a sheriff,  who 
has  been  appointed  by  the  court  as  trusts#  to  foreclose 
a deed  of  trust  may  have  his  deputy  make  the  eale,  and 
further  whether  same  would  be  legal  and  binding. 


OOKOLUBIOK. 


In  light  of  these  foregoing  cases  and  seotions. 
we  are  of  the  opinion  that  when  the  sheriff  is  appointed 
by  the  court  as  trustee  to  foreclose  a deed  of  trust,  the 
sheriff  may  have  his  deputy,  who  is  a "public  officer" 
(State  v.  Bus,  supra,)  make  the  sale  and  suoh  sale  will 
be  valid  and  binding. 


As  stated  in  Section  11514.  supra,  *<;very  deputy 
8 hall  poesees  all  the  powers  and  may  perform  any  of  the 
duties  prescribed  by  law  to  be  performed  by  the  sheriff." 


In  the  case  of  Tatum  v.  Halllday.  supra,  the  court 
had  before  its  consideration  ihe  identical  problem  that  is 
now  before  us,  namely  wae  the  eale  Invalid  because 

made  by  a deputy  sheriff T •*•••  Ths  court  held  that  ***** 
The  sheriff,  when  making  a eale  under  a deed  of  trust, 
must  therefore  be  considered  ae  aoting  officially,  and  what 
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he  oan  perform  by  nlmeelf . he  oan  perform  by  hi a deputy.* 


the  court 


Again  in  the  case  of  State  m rel.  v.  Griffith,  supra, 
ourt  had  before  it  the  same  question,  and  in  its  opinion 


said:  it  has  been  decided  by  this  Court  that  when  a 

sheriff  has  been  appointed  in  the  place  of  a trustee  to 
execute  the  trust  deed  in  selling  the  property,  h£  is  acting 
officially,  and  that  in  so  acting,  a sale,  though  nSUe  by 
Li a deputy,  is  valid  and  binding." 


Respectfully  submitted, 


w:  mirwxm', 

Assistant  Attorney-General, 


APPROVED: 


ROY  MCKITTRIOA 
Attorney-General . 


MW:ioa/af  J 


CRIJ4I 3aL  USURY;  One  violates  the  criminal  co^e  of  Missouri  who 

charges  in  excess  of  2ff0  per  mon'-h  as  interest 
for  a loan. 


July  17,  1934. 


Honorable  Vane  0.  Thurlo 
Prosecuting  Attorney 
Linn  County 
Linneua,  Missouri 

Dear  Sir: 


Tour  request  for  an  opinion  dated  June  29th  Is  aa 

follows: 

"The  letter  of  your  department  dated  June 
20 , 1934,  addressed  to  Mr.  R.  C.  Sherrod  of 
Marcellne,  Missouri,  and  written  by  Hon. 

W m.  Orr  Sawyers  on  behalf  of  your  department 
has  been  presented  to  me,  and  wherein  the 
writer  states  as  his  "unofficial'  opinion 
that  the  loan  Mentioned  was  usurious;  and 
inasmuch  as  this  letter  has  caused  some  de- 
bate I respectfully  request  the  •official1 
opinion  of  your  department. 

"The  facts  involved  are  as  follows: 

"On  May  16,  1934,  Mr.  Sherrod  went  to  the 
office  of  Mr.  V.  B.  Erwin  In  Brookfield  and 
asked  that  a loan  be  made  him  for  sufficient 
money  to  pay  off  a $200.00  loan  on  his  oar. 
and  an  additional  $50.00,  to  be  paid  direct 
to  Mr.  Sherrod.  Mr.  Erwin  was,  and  is,  an 
Insurance  agent  and  loan  agent  maintaining 
an  office  in  Brookfield.  Mr.  Sherrod  asked 
Mr.  Ifrln  if  the  Interest  would  be  2£  per 
centum  per  month  and  Mr.  Erwin  replied  that 
his  company  did  not  figure  it  that  way  but 
that  is  what  it  would  be,  or  words  to  that 
effect. 

"Mr.  Erwin  wrote  out  a written  application 
for  a loan,  which  he  handed  to  Mr.  Sherrod, 
and  which  Mr.  Sherrod  signed.  A oopy  of  this 
application  is  herewith  enolosed,  the  under- 
lined portions  being  the  parte  filled  in  by 
Erwin  before  being  signed  by  Sherrod. 
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"There  is  also  enclosed  a copy  of  the  figures 
prepared  by  Mr,  Erwin  and  given  to  Mr,  Sherrod 
some  tine  after  the  loan  wae  nade.  Mr. Sherrod 
agrees  that  these  figures  are  oorreot,  and 
states  that  the  note,  chattel  mortgage,  and 
other  papers  were  made  In  favor  of  Ervin,  and 
later  tranef erred  to  The  Lewis  Investment 
Company  of  Kansas  City,  Missouri,  and  thlt 
this  company  paid  the  lien  of  U.  0.  C.  in  the 
amount  of  $300.00,  and  paid  him  the  sum  of 
$55.10  in  money,  and  paid  for  insurance  in 
the  amount  of  *8.40  on  the  automobile  oovered 
by  the  chattel  mortgage  he  signed. 

"Mr.  Sherrod  stated  to  me  to-day  that  his 
letter  of  June  13,  1934,  to  your  department 
wae  inaccurate  wherein  it  stated  that  the 
loan  granted  by  The  Lewie  Investment  Company 
wae  in  the  amount  of  $263.50,  Vut  that  the 
loan  was  granted  in  the  amount  of  $350.00 

? ay able  in  eleven  monthly  installments  of 
30.00  each,  and  one  installment  (the  last) 
of  $130.00. 

"Mr.  Sherrod  does  not  state  that  The  Lewis 
Investment  Company  received  the  $52.50  re- 
ferred to  as  "comml8sion"but  indicated  that 
this  was  paid  by  that  company  to  Mr.  Erwin. 

"Mr.  Sherrod  beoame  dissatisfied  with  the 
loan  after  he  was  sent  a oopy  of  the  agree- 
ment by  The  Lewis  Investment  Company,  and 
tried  to  pay  it  off.  After  some  corres- 
pondence the  Investment  Company  agreed  to 
aooept  the  sum  of  $315.17  as  full  payment, 
whioh  he  paid. 

■At  the  time  he  signed  the  written  applica- 
tion Mr.  Sherrod  did  not  read  it,  but  signed 
it  without  reading  it. 

"In  the  opinion  of  your  department,  is  the 
above  transaction  a usurous  transaction,  and 
can  Erwin  be  prosecuted  in  this  County,  and 
if  so,  for  whatT 
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"All  acts  performed  by  The  Lewie  Investment 
Company  were  done  in  their  office  in  lansas 
City,  Missouri,  and  we  assume  that  the  of- 
ficers of  that  Company  could  not  be  prosecuted 
in  this  County, 

"If  I correctly  read  the  case  of  Frlschmann 
▼s.  Schultz,  55  S.  W.  (3),  313,  1.  c.  318,  and 
cases  therein  cited,  the  commission  paid  to  a 
broker  for  negotiating  a loan  is  not  considered 
in  determining  whether  the  loan  is  usurious •• 

In  your  request  you  refer  to  the  letter  of  Mr.  R.  C, 
Sherrod  of  Marceline,  Missouri,  dated  June  13,  1934,  which  is 
as  follows: 

•On  the  16th  day  of  May.  1934  I applied  in 
person  to  Mr,  V.  B.  Erwin,  Brookfield,  Missouri, 
in  regard  to  obtaining  a loan  on  my  car.  X 
asked  Mr,  Erwin  if  the  Interest  rate  was  2 
per  month.  He  stated  his  company  did  not 
figure  it  that  way  but  it  amounted  to  the  same 
thing.  On  this  information  I assumed  I was 
getting  the  loan  under  the  Small  Loan  Act, 
which  is  3-j$  per  month  on  the  unpaid  balance. 

Mr.  Erwin  made  out  a number  of  papers  whieh 
Included  a chattel  mortgage,  note,  informa- 
tion sheet  in  regard  to  the  discrlptlon  of  the 
car,  etc.,  and  was  handed  these  to  sign,  but 
due  to  the  fact  that  there  was  so  muoh  read- 
ing matter  and  the  interest  rate  had  been  ex- 
plained I never  read  these  papers. 

•The  papers  were  sent  in  to  the  Lewis  In- 
vestment Company  of  Kansas  City,  Missouri. 

1301  Oak  Street,  and  the  loan  granted  in  the 
amount  of  $263.50.  The  following  charges  were 
made  by  the  company:  3^  filing  fee  $6,00, 
straight  Interest  8 $ $28.00,  and  broker* s 
fee  $52.50  to  Mr.  Erwin,  making  a total  loan 
of  $350.00.  I was  unaware  of  these  charges 
until  after  I had  accepted  the  check  and  re- 
ceived a copy  of  the  contract  from  the  Lewis 
Investment  Company  at  a later  date.  After 
questioning  Mr.  Evwin  I found  that  the  above 
named  company  was  not  operating  under  the 
Small  Loan  Act,  but  was  operating  under  the 
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Investment  Act,  and  that  Mr.  Ervin  was  act- 
ing only  as  a broker  of  the  above  named  in- 
vestment company.  The  intentions  of  the 
Small  Loan  Act  are  bfcing  violated  by  this 
unscrupulous  method  of  evading  the  lav." 

Our  answer  to  Mr.  Sherrod's  letter  was  as  follows: 

"Under  the  lav  it  is  not  possible  for  the 
Attorney  General* s office  to  render  official 
opinions  to  private  persons  in  private  matters. 

On  the  other  hand  it  is  my  unofficial  opinion, 
from  the  facts  stated  in  your  letter,  that  the 
loan  vhich  you  speak  of  is  usurous  and  the 
matter  should  be  taken  up  vith  your  Prosecuting 
Attorney  or  your  Grand  Jury  for  their  consider- 
ation." 

There  are  several  statutes  in  Missouri  affording  rem- 
edies where  persons  exact  in  excess  of  the  legal  rate  of  Interest 
from  a borrower.  All  of  Chapter  14.  R.  S.  Mo.  1929,  dealing  with 
"interest"  touches  expressly  or  indirectly  on  usury.  In  said 
chapter  the  Legislature  has  laid  down  as  a legal  rate  when 
not  expressed,  and  up  to  8$  when  the  parties  agree  in  writing. 
Persons  are  prohibited  from  taking  more  than  the  legal  rate,  and 
subjected  to  a civil  suit  when  they  take  more  than  allowable  by 
lav.  By  virtue  of  said  chapter  defendants  are  allowed  to  plead 
usury  as  a defense  in  civil  courts  even  against  money  brokers 
and  vhere  the  person  loaning  has  exacted  usurous  Interest  his 
lien  is  declared  invalid.  No  place  in  said  chapter  is  there  a 
criminal  remedy  afforded.  The  great  bulk  of  cases  in  Missouri 
have  been  determined  by  applying  the  provisions  of  this  chapter 
in  civil  suits,  and  the  civil  remedies  of  Chapter  14  have  been 
generally  applied.  On  the  other  hand  one  who  has  exacted  inters 
est  in  excess  of  the  lav  may  be  prosecuted  in  an  action  by  the 
State  according  to  provisions  not  found  in  this  chapter,  but 
found  in  the  oriminal  cods,  and  it  is  the  purpose  of  this  opinion 
to  consider  your  submitted  facts  from  the  point  of  view  of  a pro- 
secutor about  to  prosecute  for  the  crime  of  exacting  Illegal  in- 
terest contrary  to  the  oriminal  cods.  ve  are  making  no  pratense 
of  applying  the  civil  cods  on  usury  or  Chapter  14  R.  S.  Mo.,  1929, 
and  the  civil  remedies  therein  set  out. 

Section  4420  R.  S.  Mo.'  1929,  makes  it  a crime  to  dis- 
pose of  a note  knowing  it  to  be  usurous,  and  states  the  lav  thus: 
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•Every  person  or  persons,  company,  corp- 
oration or  firm,  and  every  agent  of  any 
person,  persons,  company,  corporation  or 
firm,  who  shall  sell,  assign,  transfer  or 
in  any  manner  dispose  of  any  bond,  bill  of 
exchange,  note  or  contract  whatsoever,  know- 
ing the  same  to  be  usurious,  without  first 
giving  the  purchaser  or  assignee  thereof  no- 
tice of  its  usurious  character,  shall  be 
deemed  guilty  of  a misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  a fine 
of  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  and  by  imprison- 
ment in  the  county  jail  for  a period  of  not 
less  than  thirty  days  nor  more  than  ninety 
days.* 

Section  4421,  R.  S.  Mo.  1939,  defines  the  crime  of 
receiving  greater  Interest  than  3%  per  month  thus: 

"Every  person  or  persons,  company,  corporation 
or  firm,  and  every  agent  of  any  person,  per- 
sons, company,  corporation  or  firm,  who  shall 
take  or  receive,  directly  or  indirectly,  by 
means  of  commissions  or  brokerage  charges,  or 
otherwise,  for  the  forbearance  or  use  of  money 
or  other  commodities,  any  Interest  at  a rate 
greater  than  two  per  cent  per  month,  shall  be 
deemed  guilty  of  a misdemeanor,  and.  on  con- 
viction thereof,  shall  be  punished  by  a fine 
of  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  and  by  Imprisonment 
in  the  oounty  jail  for  a period  of  not  less 
than  thirty  days  nor  more  than  ninety  days. 

Kothing  herein  contained  shall  be  oonstrued 
as  authorising  a higher  rate  of  interest  than 
is  now  provided  by  law." 

Under  one  set  of  facts  as  submitted,  vis:  That  the 
note  was  for  #350.00  while  the  borrower  actually  received  #263.50 
consideration  for  the  note,  leaving  #87.00  as  the  percentage 
charged,  we  find  that  by  computation  this  would  figure  out  a rate 
of  Interest  of  34  6/7%  annually.  Taking  the  other  set  of  facts 
set  out  in  your  letter,  vis:  That  the  note  was  for  #350.00  and 
the  borrower  actually  received  #255.10  consideration  for  the  note, 
leaving  #94.80  as  the  percentage  charged,  we  find  by  the  compu- 
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tation  that  this  would  figure  out  a rate  of  interest  of  27  3/35 % 
annually.  This  would  be  wore  than  3 per  aonth  under  either 
node  of  computation. 

Under  the  above  sections  the  facts  as  submitted  by 
you  would  justify  a statutory  charge  against  the  Lewis  Invest- 
ment Company  and  Mr.  Erwin  their  agent,  for  making  said  loan,  and 
would  also  justify  a charge  against  the  agent  of  the  loan  com- 
pany, Mr.  Erwin,  who  undoubtedly  transferred  and  assigned  the 
loan  to  The  Lewis  Investment  Company. 


00ICLUSI0I. 


Under  the  provisions  of  the  above  aeotions  the  crime 
against  the  Lewis  Investment  Company  and  their  agent  can  be  pro- 
secuted in  the  jurisdiction  (county)  where  the  Lewis  Investment 
Company  through  their  authorized  agent,  entered  into  an  agree- 
ment to  exact  the  excessive  interest  or  the  Investment  Company 
can  be  prosecuted  in  the  jurisdiction  (county)  where  it  actually 
exacted  the  excessive  Interest.  Under  the  provlslone  of  Section 
4431  supra,  the  agreeing  to  receive  excessive  interest  could  be 
a crime  in  one  jurisdiction,  while  the  receiving  excessive  in- 
terest could  be  a crime  in  another  jurisdiction,  all  growing 
out  of  one  transaction. 

The  crime  of  assigning  a note,  knowing  it  to  be  usurous, 
should  be  prosecuted  only  in  the  county  where  the  agent  made  the 
assignment.  The  facts  do  not  state  that  there  was  an  assignment, 
pr  where  it  was  made. 

lot  having  sufficient  facts  it  is  not  possible  for  us 
to  tell  you  positively  that  your  county  has  jurisdiction  to  pun- 
ish the  Investment  Company  or  Mr.  Erwin  for  the  crime.  The  above 
rules  and  law  would  determine  that,  when  you  apply  the  facts  to 
the  rules  and  law,  and  thifc  can  be  done  as  well  by  you  as  by  us. 

In  the  case  of  State  v.  Haney,  108  3.  V.  1080;  130  Mo. 
App.  95,  1.  c.  101,  the  Appellate  Court  passed  on  the  sufficiency 
of  an  information  oharging  an  offense  under  the  above  statute, 
and  the  court  said: 

"Our  statute,  regardless  of  the  motive  or 
intent  of  the  defendant,  makes  it  an  offense 
to  take,  or  agree  to  take,  for  the  use  of 
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money  any  Interest  at  a rate  greater  than 
tvo  per  cent  per  month.  The  criminality 
of  the  act  does  not  depend  upon  the  intent 
with  which  the  usurious  Interest  is  re- 
ceived but  upon  the  fact  that  it  is  re- 
ceived, hence  defendant's  intent  in  charg- 
ing and  receiving  the  usurious  Interest  con- 
stituted no  part  of  the  offense  and  is  not 
an  element  of  the  offense." 

The  oase  of  Fischman  v.  Schultz  55  8.  V.  (2d)  313, 

1.  o.  318.  cited  you  you  in  your  letter  was  a civil  suit  and 
the  Appellate  Court  there  was  determining  the  civil  rights  of 
a defendant  in  a civil  suit  who  did  not  plead  usury  as  a de- 
fense in  said  suit  as  the  Legislature  had  so  provided  for  hia 
in  civil  actions  by  virtue  oz  Section  8843  R.  8.  Mo.  1929.  The 
Court  there  held  that  defendant  did  not  plead  usury,  hence  he 
was  not  entitled  to  a directed  verdict  in  said  civil  action  even 
if  there  was  evidence  of  usury.  Trite,  the  Court  by  wav  of  dictum 
made  the  broad  statement,  "The  charge  of  a commission  by  the 
agent  of  the  borrower,  or  by  an  independent  broker,  is  not 
usurous".  They  based  their  stateaeat  on  civil  eases  where  civil 
rights  were  involved,  and  were  Interpreting  at  the  time  statutes 
offering  only  a civil  remedy*  In  none  of  these  cases  did  the 
Court  have  under  consideration  the  provisions  of  Sections  4420 
or  4421  supha,  where  a defendant  was  being  charged  with  a crime. 
It  is  the  opinion  of  this  office  that  the  above  oase  is  no  au- 
thority to  support  a contention  that  Seotlons  4430  an  4421  have 
not  been  violated  under  the  facts  submitted  in  your  letter.  By 
the  very  terns  of  these  sections  a broker  and  his  agents  are 
made  expressly  liable  for  their  criminal  acts,  and  since  in  the 
instant  case  the  rate  of  interest  computes  at  more  than  3jb  per 
month,  it  is  our  opinion  that  both  the  Investment  Company  and 
their  agent  are  orlminally  liable. 


Respectfully  submitted 


WM.  GBR  SAWYERS 
Assistant  Attorney  General. 


APPROYED* 


ROT  McIltTRICt 
Attorney  General. 
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VOTING:  Members  of  veterans  Administration  department  of  Federal 

Government  are  entitled  to  vote  In  Missouri. 

/-/ 


August  1,  1934. 


Mr.  Allea  M.  Thompeon 
Secretary  to  the  Governor 
Executive  Office 
Jefferson  City,  Missouri 


Dear  Mr.  Thompson: 

Tour  letter  of  July  26,  1934,  requesting  an  opinion 
of  this  office  Is  as  follows: 

•I  slab  you  eould  give  me  an  opinion  on  tbe 
enclosed  letter  at  your  earliest  convenience. 

T canting  you  in  advance  for  your  information, 

I am,* 

Tbe  letter  atiaohed  to  your  request  from  L.  M.  -llson 
le  as  follows: 

*In  tbe  case  of  as  and  my  wife  we  are  both 
native  Missourians,  and  have  maintained  legal 
residence  in  tbe  state  all  our  lives,  and 
lived  In  tbe  City  of  Excelsior  Springe,  Mo., 
from  January  1,  1931  to  April  3C,  1931,  be- 
fore  moving  on  tbe  reservation,  and  would  like 
to  be  advised  by  tbe  Attorney  General  If  tble 
does  not  give  us  right  and  entitle  us  to 
vote  In  tele  oounty.  My  former  residence 
was  braymer,  Missouri  and  ay  wlfee  Poplar 
Bluff,  Missouri. 

Also  in  regards  to  tbe  other  employees  vbo 
have  lived  on  tbe  reservation  for  twelve 
months  are  they  not  also  entitled  to  a vote, 

I understand  that  there  has  been  a decision 
xendsred  In  another  state  In  which  the  opinion 
was  that  employees  living  on  reservation  were 
not  entitled  to  vote  other  than  and  absentee 
ballot,  but  in  this  state  when  the  legislature 
ceued  this  property  to  the  government.  It 
reserved  certain  rights,  and  lnaeauoh  as  It 
did,  and  lnaeauoh  as  all  employees  here  purchase 
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Mlssourl  Automobile  licenses,  and  have  been 
advised  that  they  must  purchase  automobile 
licenses  In  the  state,  doee  that  qualify  thee 
ae  reeldsnts  of  the  state.*  • • •• 

Section  2 of  Article  7111  of  the  Missouri  Constitution 
Is  as  follows: 

•All  eltlsens  of  the  United  States,  lnoludlng 
occupants  of  soldiers*  and  sallor*s  hones, 
over  the  age  of  twenty-one  years  eho  have  re- 
sided In  this  state  one  year,  and  In  the  oounty, 
olty  or  tovn  slaty  days  Immediately  preceding 
the  election  at  vhleh  they  offer  to  vote,  and 
no  other  person,  shall  be  entitled  to  vote  at 
all  elections  by  the  people;  provided,  no 
Idiot,  no  Insane  person  and  no  person  while 
kept  in  any  poor-house  at  public  expense  or  while 
oonfined  In  any  public  prison  shall  be  entitled 
to  vote,  and  persons  convicted  of  felony,  or 
erlse  oouneoted  with  the  exercise  of  the  right 
of  suffrage  nay  be  exoluded  by  law  fron  the  right 
of  voting. * 

Section  1017b  R.  a.  Mo.  1929,  provides  as  follows: 

•Every  male  oltlsen  of  the  United  states  and 
every  male  person  of  foreign  birth  who  nay  have 
declared  his  Intention  to  beoone  a citizen  of  the 
United  States  according  to  law,  not  less  than 
one  year  nor  nore  than  five  years  before  he  offers 
to  vote,  who  Is  over  the  age  of  twenty-one  years, 
possessing  the  following  qualifications,  shall 
be  entitled  to  vote  at  all  elections  by  tbs  people: 
First,  he  shall  have  resided  In  th«  state  one  year 
Immediately  preceding  the  eleotlon  at  which  he 
offers  to  vote;  second,  he  shall  have  resided  In 
the  oounty,  olty  or  town  where  he  shall  offer  to 
vote  at  least  sixty  days  Immediately  preceding 
the  election;  and  each  voter  shall  vote  only  In 
the  township  In  which  he  resides,  or  If  in  a town 
or  olty,  then  In  the  election  district  therein  In 
which  he  reeldes:  Provided,  however,  that  no 
officer,  eoldler  or  marine  In  the  regular  army 
or  navy  of  the  United  9tates,  shall  be  entitled 
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to  vota  at  any  election  in  tbla  state;  and 
provided  further , that  ao  person  ehlle  kept  at 
aay  poorhouse  or  other  asylua  at  public  ex- 
pense, exoept  the  soldiers'  bone  at  8t.  Janes 
and  tbe  confederate  hone  at  Hlgglnaville,  nor 
vblle  confined  la  any  public  prison,  shall  be 
entitled  to  vote  at  any  eleotlon  under  tbe  lavs 
of  this  state;  nor  shall  any  person  convicted 
of  felony  or  other  lnfanoue  crime,  or  of  a 
alsdeneanor  eonneoted  with  tbe  exercise  of  tbe 
right  of  suffrage,  be  peraltted  to  vote  at  aay 
eleotlon  unless  he  shall  have  boon  granted  a 
full  pardon;  and  after  a second  oonvlotlon  of 
felony  or  other  lnfanoue  orlae,  or  of  a nle- 
deaeaaor  eonneoted  vlth  tbe  exercise  of  tbe 
right  of  suffrage,  be  shall  be  forever  excluded 
fr on  voting. • 

There  Is  nothing  specifically  contained  la  tbe  Missouri 
Constitution  or  statutes  prohibiting  ueabers  of  the  Veterans 
Adalnlatratlon  of  the  Federal  Government,  sho  happen  to  be  looated 
In  Missouri  froa  voting  and  hence  vbea  they  can  qualify  under  the 
above  general  provision  of  las,  they  axe  eleotors  In  this  state, 
with  the  privilege  of  franchise  la  the  coning  prlaary  and  general 
emotions. 


The  only  question  ehloh  bothers  tbe  prospective  voter, 

In  your  query.  Is  his  question  as  to  necessary  residence  In 
Missouri  under  tbe  Constitution  and  statutes  above  set  out. 

Residence  Is  a necessary  perqulslts  before  voting  In 
this  State.  The  duties  of  one  attached  to  the  Veterans  Admlale- 
tration  looated  la  Mlaeourl,  dose  not  disfranchise  one  as  a 
voting  oltlsea  In  this  state.  Vhere  an  elector  ee  enployed  bne 
resided  In  this  state  for  one  year  and  In  tbe  oouaty,  city  or 
tovn  60  days  inaedlately  preceding  tbe  eleotlon  to  vhloh  he 
offers  to  vote,  he  should  be  considered  and  qualified  ae  an  eleotor 
when  presenting  hlnself  to  the  polle  for  the  purpose  of  voting. 

This  question  nay  pressnt  Itself:  Is  tbe  personnel 
of  the  Veterans  Administration, node  up  only  of  temporary  residents 
of  this  3tate,  at  all  svents  not  satltled  to  vots  In  Missouri,  be- 
cause of  non-permanency  of  their  occupation  ad  quartersT 
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The  fact  that  Administrative  quarters  say  bs  sored 
at  pleasure  doss  aot  a an  that  tbs  re si deace  of  tbe  personnel  Is 
determined  by  tbs  location  of  personnel  quarters.  Tbs  personnel 
does  not  suffer  tbs  loss  of  any  civil  rights  simply  because  tbsy 
happen  to  sorb  for  a department  of  tbs  Federal  Government  known 
as  tbe  Yetsrans  Administration. 

Seotlon  ftb  R.  3.  Mo.  1929  provides  la  part  aa  follows 
and  defines  residence  in  Missouri,  when  tbe  word  is  used  in  tbe 
Constitution  or  statutas,  thus: 

••  • • •; seventeenth,  tbe  plaoe  where  tbs  family 
of  any  person  shall  permanently  reside  la  this 
state,  and  tbe  place  where  any  person  having 
mo  family  shall  generally  lodge,  shall  be  deemed 
tbe  plaoe  of  residence  of  suok  person  or  per- 
sons respectively; 

In  tbe  oase  of  Green  v.  tfeokwlth,  3b  Mo.  384,  1.  c.  38T 
our  3upreme  Court  said: 

■A  man's  residence,  like  bis  doalolle,  or  ueual 
place  of  abode,  means  bis  home,  to  and  from 
which  be  goes  and  returns,  dally,  weekly,  or 
habitually,  from  hte  ordinary  avocations  and 
business,  wherever  carried  on." 

In  tbe  oase  of  State  ex  rel.  v.  Smith,  64  App.  313,  1. 
319,  tbe  Court  said: 

■Tbe  term  'residenoe'  has  no  fixed  meaning 
applicable  alike  to  all  cases,  it  must  be 
understood  differently,  aooordlng  to  a number 
of  varied  conditions.  In  some  Instances  it 
is  regarded  as  synonymous  with  'domicile,' 
but  they  are  not,  in  all  oases,  to  be  treated 
as  convertible  terms.  It  is  amid  that  domicile 
is  residenoe  combined  with  intention.  It  ban 
been  well  defined  to  be  residenoe  at  a particular 
plaoe,  aooompaaled  with  positive  or  presumptive 
proof  of  an  intention  to  remain  there  for  an 
unlimited  time.  A man  can  have  but  one  doadolle, 
for  one  and  tbe  same  purpose,  at  any  one  time, 
though  he  may  have  numerous  places  of  residence. 

His  plaoe  of  business  may  be,  and  most  generally 
is,  nis  plaoe  of  uomloile,  but  it  obviously  is 
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not  by  any  s«tai  necessarily  so,  for  no  length 
of  residence,  without  the  Intention  of  remain- 
ing, will  constitute  domicile. * 

Judge  Cooley  in  nls  Constitutions!  Limi tatloas,  Volune 
8,  ps.  es  1386  to  1387  sold: 

■A  person's  residenoe  is  the  plsos  of  his  domi- 
cile, or  the  piece  wners  hie  habitation  le  fixed 
without  eay  present  Intention  of  removing  there- 
from. The  words  (Inhabitant1,  'citizen,'  end 
•resident',  ns  employed  in  different  constitutions 
to  define  the  quel if lost lone  of  electors,  means 
substantially  the  eme  thing;  end  one  is  an 
inhabitant,  resident,  or  oltlzen  at  the  place 
where  he  has  hie  domicile  or  home.  Every  person 
at  all  tines  must  be  considered  as  having  n 
domicile  somewhere,  and  that  which  he  has  acquired 
at  one  plaoe  Is  considered  as  continuing  until 
another  la  acquired  at  a different  place.  Ones 
residence  Is  where  he  has  an  established  hone; 
the  place  where  he  is  habitually  present,  and  to 
which,  when  he  departs,  he  Intends  to  return.  The 
faot  that  he  may  at  a future  time  Intend  to  re- 
move will  not  necessarily  defeat  his  residence 
before  he  actually  does  remove.  It  has  been 
held  that  a student  in  an  Institution  of  learning, 
who  has  residenoe  there  for  the  purpose  of  in- 
struction, may  vote  at  suoh  place  provided  he 
is  emancipated  from  his  father's  family  and  for 
the  time  has  no  hose  elsewhere.*  * * * Temporary 
absence  from  one's  home,  with  continuous  Intention 
to  return  will  not  deprive  one  of  his  residence, 
even  though  it  extend  through  a series  of  years. * 

CQMCLU3I0h. 

It  is  the  opinion  of  this  offlos  that  one  employed  with 
the  Veterans  Administration  in  Missouri,  as  far  as  residence  is 
concerned,  may  be  a qualified  voter.  The  nature  of  his  Job  is 
not  conclusive  evidence  of  teaporary  residenoe  in  this  state.  His 
residenoe  for  the  purpose  of  voting  is  largely  a matter  of 
intention  on  the  part  of  the  elector  and  is  determined  by  overt 
acts  and  declarations  of  tho  elector,  once  the  elector  has  fixed 
his  habitation  for  the  required  length  of  time  within  the  State, 
oounty  and  City  where  he  offers  himself  to  vote,  shoving  no  present 
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lntentloa  of  mo Ting,  then  he  Is  s qualified  voter  of  a resident 
ballot  unless  he  declares  his  residence  to  be  otherwise,  to  the 
judges  of  election.  Mis  declarations  of  Intended  residence  Is 
to  be  considered  with  great  weight,  when  qualifying  hln  as 
a resident  voter. 

Those  electors  who  hews  always  been  a resident  of  this 
State  but  have  shown  no  Intention  of  being  but  temporary  residents 
of  the  county,  where  they  offer  to  vote,  nay  vote  an  absentee 
ballot  at  the  polls  within  thla  state  on  eleotlon  day,  said  ballot 
to  be  voted  and  transmitted  as  the  absentee  ballot  of  any  other 
qualified  voter. 


Respectfully  eubaltted, 


WM.  om  6A*YEK3, 

Assist  tat  Attorney  General 


APPROVED: 


kGI  MoklfVkicT 

Attorney  General. 
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Municipalities  may  tax  real  estate  within  the  city 
limit 8 regardless  of  acreage. 
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August  8,  1934. 


Honorable  L.  V.  Thurman 
City  Clerk 

Southwest  City,  Missouri 
Dear  Sir: 


This  Department  is  in  receipt  of  your  letter  where- 
in you  state  as  follows: 


"Will  you  please  furnish  the  city  of  South- 
west City,  Mo.,  an  opinion  whether  or  not 
there  is  any  law  on  the  statutes  books 
whereas  the  city  can  not  collect  city  taxes 
on  real  estate  within  the  city  limits  where 
the  acreage  is  over  twenty  acres. 

"We  have  a particular  case  in  the  city  where 
the  individual  has  an  acreage  of  over  twenty 
acres  who  claims  that  the  city  onnnot  collect 
city  taxes  on  the  real  estate.  We  do  not  feel 
that  this  man  is  entitled  to  any  more  favors 
than  any  one  else,  should  the  state  laws  up- 
hold us,  it  is  our  intentions  to  make  a test 
case  out  of  this  certain  t ract  as  we  have 
a city  ordinance  which  gives  us  the  right  to 
go  ahead  and  collect  tax.  Besides  we  have 
other  tracts  of  land  acreage  and  these  per- 
sons have  not  made  any  kick." 

Seotlon  6,  of  Article  X,  page  135,  Missouri  Constitu- 
tion sets  out  the  property  exempt  from  taxation  and  reads  as 
follows: 


"The  property,  real  and  personal,  of  the 
State,  oounties  and  other  municipal  corpor- 
ations, and  ceramteries,  shall  be  exempt  from 
taxation.  i*ots  in  incorporated  cities  or 
towns,  or  within  one  mile  of  the  limits  of  any 
such  city  or  town,  to  theextent  of  one  acre, 
and  lots  of  one  mile  of  more  distant  from 
Buch  cities  or  towns,  to  the  extent  of  five 
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acres,  with  the  buildings  thereon,  eta?  be 
exempted  from  taxation,  when  the  sane  are 
used  exclusively  for  religious  worship,  for 
schools,  or  for  purposes  purely  charitable; 
also,  such  property,  real  or  personal,  as 
may  be  ueed  exclusively  for  agricultural  or 
horticultural  societies:  Provided.  That 
such  exemptions  shall  be  only  ny  general 
law." 

Section  7,  of  Article  X.  page  136,  provides  that  all 
other  exemption!  are  void  and  states  as  follows: 

•All  laws  exempting  property  from  taxation, 
other  thoh  the  property  above  enumerated, 
shall  be  void.* 

The  Legislature  in  the  enactment  of  Section  9743  K.  8. 
1939,  provided  in  part  that: 

••  • * *1  ota  in  Incorporated  cities  or 
towns,  or  within  one  mile  of  the  limits  of 
any  such  city  or  town,  to  the  extent  of  one 
acre,  and  lots  one  mile  or  more  distant 
from  suoh  cities  or  towns,  to  the  extent  of 
five  aoree,  with  the  buildings  thereon,  when 
the  same  are  ueed  exclusively  for  rellgtlms 
worship,  for  schools  or  for  purposes  purely 
charitable,  shall  be  exempted  from  taxation 
for  state,  county  or  looal  purposes. • 

Beet ion  7013  H.  S.  Mo.  1939  provl  es  that  boards  in 
cities  of  the  fourth  class  shall  not  exempt  say  person  from 
any  tax  and  reads  as  follows: 

“The  mayor  and  board  of  aldermen  shall  have 
no  power  to  release  any  person  from  the  pay- 
ment of  any  tax,  or  exempt  nay  person  from 
any  burden  Imposed  by  lam.* 

In  the  ones  of  Btate  v.  Hemenway  'TS  Mo.  187;  198  3.  W. 
836,  1.  c.  838, an  motion  was  brought  by  the  Btate  on  behalf  of 
the  oollector  of  the  revenue  of  oiasgcu,  a city  of  the  fourth 
olaes,  for  delinquent  taxes  assessed  against  the  defendant's 
land,  located  in  said  city.  By  the  laws  of  1853-53,  p.  351, lands 
never  divided  into  lots  were  held  exempt  but  The  court  held  th*t 
since  the  Legislature  had  inherent  power  by  permitting  the  city 
of  Glasgow  to  become  a city  of  the  fourth  olas*  that  defendant's 
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land,  though  divided  into  lots  and  always  used  agriculturally 
were  subjeot  totthe  municipal  tax*  The  ourt  in  its  opinion 
said: 


"Taking  a retrospective  view  of  the  sit- 
uation,  in  connection  with  the  Constitu- 
tions, statutes,  and  authorities  hereto- 
fore mentioned,  we  deduce  the  following 
conclusions:  (a)  That  the  act  of  1853,  which 
incorporated  defendant's  property  within 
the  boundaries  of  Glasgow  and  exempted  the 
same  from  taxation,  was  valid  at  the  time 
of  it 8 enactment,  and  that  said  exemption 
continued,  without  question,  until, at  least, 
to  the  time  of  the  adoption  of  the  Consti- 
tution of  1865 » (b)  That,  when  the  above 

statute  of  1853  was  enacted,  the  Legislature 
had  the  inherent  right — if  it  had  seen  fit 
to  exercise  it — to  include  defendant's  pro- 
perty within  the  boundaries  of  said  city, 
with  or  without  her  consent,  and  to  have 
subjected  the  same  to  the  payment  of  city 
taxes  thereafter,  (c)  That  the  Legislature 
of  1853  made  no  express  or  implied  agreement 
with  defendant,  by  which  it  obligated  itself 
to  continue  sand  exemption  for  all  tine  to 
come.  On  the  contrary,  it  had  the  legal  right 
to  amend  said  act  of  1853,  after  its  passage, 
during  the  same  session,  or  at  any  subsequent 
session,  and  to  have  subjected  defendant's 
property  therein  to  the  payment  of  city  taxes. 
\d)  That,  after  Glasgow  became  a city  of  the 
fourth  class,  the  property  of  defendant  therein 
became  subject  to  taxation,  just  as  it  would 
have  been  had  said  city  changed  from  & village 
to  a city  of  the  fourth  class.  In  other  words, 
defendant* 8 property  having  been  Included  by 
the  Legislature,  in  1853,  within  the  boufedarles 
of  Glasgow,  continued  therein,  after  the  later 
became  a city  of  the  fourth  class,  and  subject 
to  the  general  law  of  taxation  relating  to 
cities  of  such  class. 


On  page  829  the  court  said: 

"We  are  of  the  opinion  that  when  the  city  of 
Glasgow  elected  to  become,  and  did  become,  a 
city  of  the  fourth  class,  defendant's  pro- 
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party  eontalnad  within  thw  boundaries  there- 
of became  liable  for  the  payment  of  the 
taxes  sued  for  In  this  action* " 

And  on  page  830  the  oourt  further  aaldt 

"&o  far  as  the  record  disclose*, defend ant •* 
reel  estate  has  been  within  the  corporate 
Halts  of  Glasgow  since  1853,  and  she  has 
newer  paid  any  olty  taxes  thereon*  She  has 
received  whatever  benefits  flowed  froa  her 
relationship  to  the  eity,  and  ought  not  to 
ccaplsiH  at  this  late  day,  in  being  calls d 
upon  to  bear  some  of  the  city’s  burdens* 

The  above  conclusion  is  In  accord  with  the 
expressed  views  of  this  and  other  oourts*" 


CQM0LU8I0M. 

In  view  of  the  foregoing  we  are  of  the  opinion  that 
a city  can  colleat  city  taxes  on  real  aetata  within  the  city 
limits  regardless  of  acreage,  and  further  that  this  right  can- 
not be  defeated  an  the  theory  that  the  exemption  was  Gin  induce- 
ment for  bringing  the  land  within  the  olty  limits* 

As  statad  In  the  case  of  State  v*  Hemenway , supra, 

" vven  If  the  Legislature  had,  by  enactment,  authorised  a city 
like  Glasgow  to  taka  in  and  exempt  from  taxation  property  like 
defendant's,  the  exemptions  would  be  unavailing  baeausa  of  the 
provisions  of  our  Constitution** 

The  city  of  Southwest  City,  Missouri,  is  a olty  of 
the  fourth  class,  and  since  defendant's  property  Is  contained 
within  the  boundaries  of  the  olty  It  is  liable  for  the  payment 
of  taxes  regardless  of  the  acreage* 


Respectfully  submitted 


■M*  OHK  SAWYERS 

Assistant  Attorney  General* 


APPKQV aD| 


m — 

Attorney  General* 
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TAXATION:  Senate  Bill  94.  Published  list  of  delinquent 

lands  to  be  made-  according  to  any  legal  sub- 
division as  the  same  may  be  according  to  owner- 
ship. Cost  of  publication  to  be  pro  rated  against 
all  lands  in  publication. 
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October  31,  1934 


Huby  ii,  Thomas s on 
Collector 
Pulton 
Missouri 


Dear  Madam: 


We  acknowledge  receipt  of  your  letter  addressed 
to  Attorney  General  McAit trick,  as  follows: 

"Will  you  please  advise  as  how 
to  figure  the  cost  on  this  land 
that  is  to  be  sold  for  taxes. 

And  how  the  land  should  be  des- 
cribed. Please  give  this  in- 
formation as  soon  as  possible." 


1. 

(a).  Section  9952b  Laws  of  Missouri  1933,  page 
430,  requiring  the  county  collector  to  cause  a copy  of  £ list 
of  the  delinquent  lands  and  lots  to  be  published  In  same  news- 
paper of  general  circulation  published  In  the  county  where 
such  lands  are  located,  provides,  in  part,  that  the  land  In 
the  publication  of  such  delinquent  lists, 

"*  * * shall  be  described  in  40-acre 

tracts  or  other  legal  subdivisions 

« * 


Section  751  of  the  U S C A,  title  43,  treating 
of  the  surveys  of  public  lands  by  the  surveying  authorities 
of  the  United  States,  details  the  manner  in  which  surveys 
of  public  lands  belonging  to  the  United  States  must  be 
originally  made.  The  township  lines  must  be  run  and  the 
corners  established  in  the  first  Instance  by  the  United 
States  Government. 
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And, 

"The  corners  of  the  townships  must 
be  marked  with  progressive  numbers 
from  the  beginning;  each  distance 
of  a mile  between  such  corners  must 
be  also  distinctly  marked  with  marks 
different  from  those  of  the  corners •" 

And , 

"The  township  shall  be  suAdlvlded 
Into  sections,  containing,  as  nearly 
as  may  be,  six  hundred  and  forty 
acres  each,  by  running  through  the 
sante,vach  way,  parallel  lines  at  the 
end  of  every  two  miles;  and  by  making 
a corner  on  each  of  such  lines,  at 
the  end  of  every  mile.  The  sections 
shall  be  numbered  respectively, 
beginning  with  the  number  one  in  the 
northeast  section  and  proceeding 
west  and  east  alternately  through 
the  township  with  progressive  num- 
bers till  the  thirty-six  be  completed. " 

And  , 

* * * field  books  shall  be  returned 
to  the  Field  Surveying  Service,  which 
shall  cause  therefrom  a description 
of  the  whole  lands  surveyed  to  be 
made  out  and  transmitted  to  the  offi- 
cers who  may  super Intend  the  sales.  " 


Section  752  U S C A,  title  43,  makes  provision 
for  the  ascertainment  of  the  boundaries  and  contents  of 
sections,  half- sect ions,  and  quarter-sections  of  public  lands. 
It  appearing  therefnom  that  the  United  States  Government  may 
or  may  not  survey  sections  into  other  legal  subdivisions. 


(b).  Section  11590  Revised  Statutes  Missouri  1929, 
authorizes  the  several  county  courts  In  this  state  to  obtain 
from  the  Surveyor  General  of  the  United  States  or  other  proper 
federal  official,  a certified  copy  of  field  notes  of  all  sur- 
veys of  lands  lying  within  their  counties. 
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Sections  11593,  11594,  11595  and  11596  provide 
for  the  subdividing  of  government  surveyed  sections  of  land 
Into  halves,  quarters,  eighths  and  sixteenths  respectively, 
and  from  all  of  the  foregoing  It  Is  apparent  that  half-sections, 
quarter- sect Ions  and  quart ar-quarter-sectlons  are  all  legal 
subdivisions  of  land.  In  the  absence  of  a contrary  Intention 
appearing  It  Is  generally  held  that  when  the  words  'legal 
subdivision*  are  used  It  means  and  refers  to  a quarter-quarter- 
section  or  forty  acres  of  land.  This  Is  held  lm 

Robinson  v.  Forrest  29  Cal.  317,  324. 

hopper  v.  Ration  73  Kan.  198. 

Jreenblum  v.  Gregory  161  Wash.  42. 

nowever,  the  section  above  quoted  makes  reference 
to  forty  acre  tracts' or  other  legal  subdivision,'  so  that  the 
Legislature  had  In  mind  the  describing  of  lands  by  3e  gal  sub- 
dlvlslons  other  than  and  In  addition  to  forty  acre  tracts  or 
quarter— quarter— sections. 

We  are  of  the  opinion  that  the  list  of  delinquent 
lands  when  published  may  describe  such  lands  by  any  or  all  of 
the  legal  subdivisions  above  referred  to,  or  If  a legal  sub- 
division be  fractional,  then  according  to  the  description  of 
such  fractional  subdivision,  as  the  same  may  appear  rrom  the 
delinquent  list  and  according  to  separate  ownerships. 

2; 


As  to  the  distribution  of  the  cost  In  publishing 
the  list  and  making  the  sales  referred  to  In  said  Section 
9952b,  It  Is  further  provided! 

"The  expense  of  such  printing  shall 
be  paid  by  the  purchaser  or  purchasers 
of  the  lands  and/or  lots  sold,*  * * * 
which  cost  of  printing  at  the  rate 
specified  si  nil  be  taxed  as  part  of 
the  cost  of  the  sale  of  any  land  or 
lot  contained  In  such  llBt  and  disposed 
of  at  such  sale,  and  the  total  cost 
of  printing  such  notice  shall  be  pro 
rated  against  all  euch  lands  or  lots 
so  sold  or  redeemed  prior  to  any  such 
sale.71  ' 
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*e  think  It  was  the  intention  of  the  Legislature 
that  the  cost  of  the  publication  should  be  spread  out  or 
pro  rated  among  the  respective  forty  acre  tracts , or  other 
legal  subdivisions,  according  to  the  space  occupied  by  each 
In  making  the  publication.  After  the  publication  is 
made  If  the  owner  of  lands  contained  in  same  paid  the  delin- 
quent taxes  he  would  also  be  required  to  pay  his  pro  rata 
share  of  the  publication;  If  the  owner  of  lands  contained 
In  the  publication  redeemed  the  same  after  a sale  was  made 
and  before  finally  completed  or  when  the  same  was  not  sold 
because  of  Insufficient  bids,  and  if  such  landowner  redeemed 
such  land  prior  to  the  final  sale  of  same  he  also  would  be- 
required  to  pay  his  pro  rata  share  of  the  newspaper  publi- 
cation, and  If  lands  were  finally  sold  for  such  delinquent 
taxes  the  pro  rata  share  of  such  land  and  the  cost  of  such 
publication  could  be  taxed  and  collected  as  costs  of  making 
such  sale* 


Yours  very  truly. 


GI1&SRT  LAMh 

Assistant  Attorney  General. 


APPROVED i 


ie&li'TrtlcK 
Attorney  General. 
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ACTION'S!  . Where  more  votes  are  cast  than  names  on  the  poxi  dooicb, 
the  illegal  votes,  if  any,  could  be  throwi.  out,  but  thi 
would  not  necessitate  throwing  out  entire  vote  of  the 
prooinot* 
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November  82,  1934, 


Hon,  Hampton  Tisdale, 
Prosecuting  Attorney, 
cooper  county, 
hoonville,  Missouri • 


Dear  Sir: 


This  department  is  in  reoelpt  of  your  letter  of 
r.ovember  14  relating  to  the  recent  general  election  In  cooper 
county,  vhleh  la  ns  follows: 

"none  irregularities  occurred  in  tbs 
recent  election  in  cooper  county  upon 
which  some  of  the  defeated  candidates  and 
the  Chairman  of  ths  Democratic  County 
Committee  have  requested  an  opinion* 

No*  1*  m Boonvllle  Fraolnet  No*  2 
eleven  more  votea  wore  oast  for  the  offices 
of  Presiding  Judge,  Judge  of  the  western 
District  end  Representative  than  there 
appeared  names  on  the  poll  books*  This 
Irregularity  appeared  only  in  connection 
with  these  three  offices.  Tould  it  be 
possible  to  throw  out  the  entire  praelnot 
in  oase  of  a contest  on  this  ground? 

Ifo*  2*  In  Clear  Creek  rreclnot  there  were 
sixteen  more  votes  cast  for  all  offices 
than  there  appearod  names  on  ths  poll  books* 

In  case  of  a contest,  could  this  entire 
precinct  be  thrown  out  upon  that  ground? 

The  Republican  candidate  for  county  Clerk 
wh 8 elected  by  thirty-three  votes  nnd  ths 
Republican  candidate  for  Representative  by 
sixteen  votes*  in  case  either  or  both  of 
the  above  named  precincts  were  eliminated 
ths  result  would  mean  ths  eleotion  rather 
than  the  defeat  of  these  two  ofrioers.  1 
am  therefore,  at  their  request  asking  for  an 
offlolal  opinion  in  this  matter* 


Hon*  Hampton  Tisdale 


Not.  22,  1934 


The  section  dealing  with  contests  of  elections  of 
Presiding  Judge  and  Judge  of  the  western  District  is  Section 
10339,  R.S.  Mo*  1929,  which  is  as  follows: 

"The  several  circuit  courts  shall 
have  jurisdiction  in  cases  of  con- 
tested elections  for  county  and 
municipal  offices,  and  in  all  cities 
now  haring  or  hereafter  attaining  three 
hundred  thousand  inhabitants,  the  said 
circuit  courts  shall  hare  jurisdiction 
in  oases  of  contested  elections  for 
justices  of  the  peace,  and  in  cases  of 
contested  eleotlons  for  seats  as  direc- 
tors in  the  boards  haring  charge  of 
the  public  schools  and  public  school 
property,  and  the  county  courts  in 
contests  of  township  offices;  but  no 
election  of  any  such  school  director, 
of  any  county,  municipal  or  township 
officers,  shall  be  contested  unless 
notice  of  such  contest  be  glren  to  the 
opposite  party  within  twenty  days  after 
the  rotes  shall  hare  been  officially 
counted;  the  notice  shall  specify  the 
grounds  upon  which  the  contestant 
intends  to  rely,  and  if  any  objection 
be  made  to  the  cuallfl cat ions  of  any 
rot era,  the  names  of  such  voters  and  tha 
objections  shall  be  stated  therein,  and 
the  notice  shall  be  sdrred  fifteen  days 
before  the  term  of  court  at  whloh  the 
eleetlon  shall  be  contested,  by  aellrer- 
lng  a copy  thereof  to  the  eontestee,  or 
by  leering  such  copy  at  his  usual  place 
of  abode,  with  some  member  of  his  family 
orer  tha  age  of  fifteen  years;  or,  if 
neither  such  eontestee  nor  hie  family 
can  be  found  in  the  county,  and  serrioe 
cannot  therefore  be  had  as  aroresald,  it 
shall  be  a sufficient  serrlce  of  such 
notice  for  the  contestant  to  post  up  a 
copy  thereof  in  the  of rice  of  the  clerk 
of  the  court  wherein  the  contest  is  to 
be  heard.” 


Section  10346,  JUS*  Mo.  1929  deals  with  election  contests 
of  a represent at ire  or  e state  senator,  and  is  aa  follows: 

"If  any  candidate  of  the  proper  county 
or  distriet  contest  any  election  of 
any  person  proclaimed  duly  elected  to 
the  senate  or  house  of  representatlres, 
such  person  shall  giro  notice  thereof, 
in  writing,  to  the  person  whose  election 
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he  contests,  or  leave  a written 
notice  thereof  at  the  houee  where 
such  person  last  resided,  within 
forty  days  after  the  returns  of  the 
eleotlon  to  the  clerics  office.  The 
notice  shall  specify  the  names  of 
the  voters  whoso  votes  are  contested, 
the  ground  upon  which  such  votes  are 
illegal,  and  a full  statement  of 
any  other  ground  upon  whloh  such 
election  Is  contested,  and  the  name 
of  the  justice  of  the  peace  who  will 
attend  to  the  talcing  of  the  deposi- 
tions, and  when  and  where  he  will 
attend  to  take  the  sane." 

While  you  have  stated  two  Questions  In  your  letter,  an 
answer  to  one  will  automatically  answer  the  other,  as  they  are 
practloally  the  same,  and  In  a condensed  form  your  Inquiry  Is: 

Can  a contest  be  based  on  the  feet  that  there  were  more  votes 
oast  In  certain  precincts  than  there  were  names  on  the  poll 
books  and  if  suoh  contest  were  successful,  could  the  entire  vote 
of  the  preolneta  be  thrown  out. 

It  is  the  opinion  of  this  department  that  If  a oontost 
Tore  Instituted,  It  would  necessitate  examining  the  ballots  and 
comparing  them  with  the  poll  books.  A similar  question  was  before 
the  Supreme  Court  in  the  case  of  Wlndes  v.  Nelson,  159  Vo. 51.  The 
Court  said  (l.c.  74-76): 

"On  the  recount  the  ballots  east  were 
examined  and  oorapared  with  tha  poll 
bookf,  and  a report  made  to  the  oourt 
of  the  result,  in  this  way  It  was 
disclosed  how  every  voter  In  Camden 
County  voted,  and  the  secrecy  of  the 
ballot  was  destroyed.  No  objection  was 
made  to  this  proceeding  by  either  party 
and  therefore,  the  legality  of  the  pro- 
ceeding 1 8 not  open  to  review  in  this 
case.  But  1 cannot  permit  the  faot  to 
pass  unnoticed.  In  my  judgment  there  Is 
no  laV  in  this  stato  that  permits  suoh 
a practice.  The  Constitution  (Sec.  3 
Art.  8)  provides  that  all  elections  shall 
be  by  ballot,  which  necessarily  Implies 
soorocy,  but  adds:  'Provided,  that  in 
all  oases  of  contested  elections  the 
ballots  cast  may  be  counted,  oompared  with 
fehe  list  of  voters,  and  examined  under  such 
safeguards  and  regulations  as  may  be  pre- 
scribed by  law. ' But  an  examination  of 
the  statutes  of  this  state  will  show  that 
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the  legislature  has  never  prescribed 
any  such  regulations  or  safeguards. 

Those  so  far  prescribed  do  not  go  to 
the  extent  of  allowing  the  seereoy  of 
the  ballot  to  be  thus  destroyed.  So 
that,  while  the  Constitution  has  made 
it  possible  for  the  Legislature  to  do 
so,  the  Legislature  has,  In  ray  judgment, 
wisely  refused  to  exercise  this  power 
or  to  destroy  that  secrecy.  Tvery 
election  of  late  years,  in  large  cities, 
has  been  followed  by  an  election  contest, 
and  the  conduct  of  those  cases  shows 
that  in  a very  large  majority  of  in- 
stances such  cases  were  not  begun  in 
rood  faith  to  change  the  result  of  the 
eleotlon  as  deolared  by  the  eleotlon 
officers,  but  for  the  ulterior  purpose 
of  esoertalnlng  how  the  Individual  voters 
exercised  their  franchise  with  a purpose 
to  intimidate  then  thereafter.  The  wis- 
dom and  the  necessity  of  the  sedret  ballot 
la  more  apparent  today  than  It  ever  waa 
before  In  the  history  or  the  world.  The 
benefits  of  a secret  ballot  were  reoog- 
nlzed  oven  in  the  days  of  Home,  for  we 
find  that  Cicero  in  his  defense  of  plau- 
olus  said,  •The  ballot  Is  deer  to  the 
people,  for  It  unoovers  mends  faces 
and  oonceale  their  thoughts.  It  gives 
them  the  opportunity  of  doing  what  they 
like  and  of  promising  ell  they  ere  asked. ' 
Judge  Cooley  In  his  work  on  Constitutional 
Limitations  (6  T5d.),  p.  762,  says:  *The 
systoa  or  ballot  voting  rests  upon  ths 
idsa  that  every  eleotor  is  to  be  entirely 
at  liberty  to  vote  for  whom  he  pleases 
and  with  what  party  he  pleases,  and  that 
no  one  is  to  have  the  right,  or  bo  in 
position,  to  question  him  for  it,  either  t 
then  or  at  any  subsequent  time.  The  courts 
have  held  that  e voter,  even  in  case  of 
a contested  election,  oannot  be  compelled 
to  disclose  for  whom  he  voted;  and  for  the 
same  reason  wo  think  others  who  may  acci- 
dentally, or  by  trick  or  artifice,  have 
acquired  knowledge  on  the  aubjeet  should 
not  be  allowed  to  testify  to  auah  knowledge, 
or  to  give  any  information  in  the  courts 
on  the  subject.  Public  polloy  requires 
that  the  veil  of  seorecy  should  be  impene- 
trable, unless  the  voter  himself  voluntarily 
determines  to  lift  it;  his  ballot  is  abso- 
lutely privileged;  end  to  allow  evi dense 
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of  Its  contents  when  he  has  not 
walwed  the  privilege  is  to  encourage 
trickery  and  fraud,  and  would  In 
effeot  establish  this  remarkable 
anomaly,  that,  while  the  law  from 
motives  of  public  polloy  establishes 
the  secret  ballot  with  a view  to 
oonceal  the  electors  aotlon,  it  at 
the  same  time  encourages  a system  of 
espionage,  by  means  of  which  the  veil 
of  secrecy  may  be  penetrated  end  the 
voters*  action  disclosed  to  the  public.*" 

Section  10343,  R.y.  (to.  1929  sets  forth  the  manner  of  trying 
a contested  election  and  is  as  follows: 

"Kvery  court  authorized  to  determine 
contested  elections  shall  hear  and 
determine  the  same  in  a summary  manner, 
without  any  formal  pleading}  end  the 
contest  shall  be  determined  at  the  first 
term  of  such  court  that  shall  be  held 
fifteen  days  nrter  the  official  count- 
ing of  the  votes,  and  servloe  of  notlee 
of  contest,  unless  the  same  shall  be 
continued  by  consent,  or  for  good  cause 
shown. " 

Construing  this  section,  along  with  a number  of  other  seo- 
tlons  pertaining  to  election  contests,  the  Court  in  the  case  of 
State  ex  rel.  v.  Oliver,  163  Mo. , l.o.  694,  said: 

"In  that  case,  Marshall,  J.,  in  deliver- 
ing the  opinion  of  the  court,  after 
quoting  the  foregoing  constitutional  and 
statutory  provisions,  said: 

*Thus  it  will  be  seen  that  while  seotlon 
7044  authorizes  the  court  before  whloh 
any  contested  elsotlon  may  be  pending  to 
order  the  clerk  of  the  county  court  (in 
St. Louis,  the  Board  of  Election  Commissioners) 

"to  open,  count,  comparo  with  the  list  of 
voters  and  examine  the  ballots  In  his  of floe" 
and  to  oertlfy  the  result  of  suoh  count, 
comparison  and  examination  to  the  court, 

It  gives  no  such  right  to  any  one  except 
the  clerk— not  even  to  the  parties  or  their 
attorneys.  The  subsequent  sections  emphasize 
this  feature  and  show  that  it  is  not  simply 
a casus  omissus  but  that  It  was  deliberately 
and  intentionally  so  framed.  Thus,  eeotion 
7046  provides  that  the  ballots  shall  be 
opened  in  the  presence  of  the  oartles  and 
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their  attorneys,  "and  after  swearing  them 
not  to  dlsoloae  any  faot  discovered  from 
such  ballots  except  suoh  as  may  be  o con- 
tained in  the  clerk* 8 certificate."  It 
will  be  noted  that  the  oath  of  seoreoy 
relates  only  to  what  may  be  discovered  from 
the  ballots  and  does  not  Impose  any  secrecy 
as  to  what  is  shown  by  a comparison  of  the 
ballots  with  the  voting  lists. 

But  this  Is  not  all.  Section  7047  requires 
the  cleric  to  permit  the  contestor  and  the 
oontestee  and  their  attorneys  "to  fully 
examine  the  ballots"  and  further  that  the 
clerk  "shall  moke  return  to  the  writ  •••• 
of  all  tho  facts  which  either  of  said  parties 
may  desire,  which  may  appear  from  the  ballots 
affecting  or  relating  to  the  eleotion  for  the 
office  in  contest." 

So  that  up  to  this  time  the  legislature  has 
only  given  the  parties  or  their  attorneys  the 
right  to  fully  examine  tho  ballots  and  to 
require  the  clerk  to  certify  all  the  facts 
which  either  of  the  parties  may  desire  which 
appear  from  the  ballots.  No  right  has  been 
given  them  to  compare  the  ballots  with  the 
voting  lists.  Suoh  e comparison  would  dls- 
dose  how  the  elector  voted  and  thereby  lift 
the  veil  of  soorecy  without  his  consent  to 
the  parties  and  their  attorneys  and  they 
would  be  under  no  obligation  not  to  dlsolose 
the  information  so  obtained,  for  their  oath 
of  seerocy  is  United  by  the  statute  "not  to 
disclose  any  fact  discovered  from  suoh 
ballots"  — not  from  such  a comparison.  And 
if  the  contention  of  respondents  that  the 
term  "ballot"  employed  in  Seotloc  7046 
ineludes  such  a comparison  of  tha  ballots  with 
tho  voting  lists,  be  true,  then  it  necessarily 
follows  that  tha  vail  of  seeracy  would  ba 
lifted,  not  only  to  the  oyes  of  the  parties 
and  their  attorneys,  but  also  to  the  whole 
world,  for  Seotlon  7047  requires  the  clerk 
to  permit  the  parties  and  their  attorneys  to 
fully  examine  the  ballots,  and  to  make  return 
"of  all  the  faots  which  either  of  said  parties 
may  desire  Which  may  appear  from  the  ballots." 
3o  that  under  such  a construction  tha  clerk 
could  be  required  by  the  parties  to  certify 
to  the  clreuit  court  and  thus  make  a pub 11 o 
record  of  every  fact  that  appears  from  the 
ballots  and  from  a comparison  of  the  ballots 
with  the  voting  lists,  and  in  this  manner  a 
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perpetual  public  record  would  be  made 
of  how  ewery  elector  Toted.  And  this  Is 
precisely  what  the  circuit  oourt  ordered 
to  be  done  in  this  case.  That  this  Is  not 
the  true  or  literal  meaning  of  the  law 
le  conclusively  shown  by  the  fact  that 
the  parties  and  their  attorneys  are  required 
to  be  sworn  not  to  dlsolose  any  fact  dla- 
cowered  from  the  ballots.  If  ballots 
inolude  Toting  lists,  then  what  useful 
purpose  would  be  subserved  by  swearing 
the  parties  to  secrecy  when  all  the  facts 
so  discowered  would  be  made  matters  of 
public  record  In  the  olroult  court  by  the 
return  of  the  cleric?  And  yet  the  prime 
purpose  of  Toting  by  ballot  is  to  preserve 
Inviolate  the  secrecy  of  the  vote.* 

These  Tlews,  thus  expressed,  necessarily 
condemn  paragraphs  1 and  2 or  the  order 
made  In  this  lnstanee. 

Nor  Is  there  any  prowl sion  made  or  permis- 
sion given  in  the  sections  or  the  statute 
quoted,  for  any  of  the  parties  or  their 
attorneys  to  make  notes;  and  In  doing  this 
they  could  easily  go  further.  If  they  are 
allowed  to  make  notes,  It  le  easy  to  see 
that  no  one  could  prevent  them  from  stating 
therein  »aa  to  what  political  party  any 
voter  voting  at  suoh  election  voted  for.* 

And  it  le  also  easy  to  see  that  they,  having 
made  notes  containing  suoh  prohibited  facts, 
the  dark  would  have  no  authority  to  super- 
vise them;  look  over  their  shoulders,  and 
see  that  they  did  not  have  and  did  not  take 
such  contraband  matter  out  of  his  office. 

The  only  rights  the  contestor  or  contestee  or 
their  attorneys  ean  assert  under  the  law,  are 
those  granted  then  under  sections  7046  and 
7047,  which  include  the  right  named  In  the 
latter  section,  that  of  having  'the  clerk  to 
make  return  to  the  writ,  under  his  hand  and 
official  seal,  of  all  the  faots  whleh  either 
of  said  parties  may  desire,  which  may  appear 
from  the  ballots,  affootlng  or  relating  to 
the  election  for  the  office  In  contest.' 

All  things  else  are  tabooed,  when  the  clerk 
has  done  his  office  as  in  these  two  aeotlons 
provided,  the  chapter  Is  closed  and  the 
function  ended." 
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Tho  above  deolalona  are  quoted  for  tho  purpose  or  show- 
ing that  in  all  probability  In  a contest  the  poll  books  and 
ballots  could  not  be  compared;  however,  these  cases  have 
apparently,  though  not  directly,  been  overruled,  as  shown  In 
the  case  of  Gantt  v.  Brown,  236  Mo.  560,  wherein  the  court 
said  (l.o.  575-678) : 

"By  the  preceding  section  the  poll 
books  are  required  to  be  put  Into  the 
ballot  boxes.  Under  section  6228,  supra, 
the  commissi oners  are  to  securely  keep 
such  ballot  boxes  (contents,  ballots  and 
poll  books).  They  ere  not  to  Inspect  then 
(meaning  tho  contents,  not  the  mere  naked 
boxes)  nor  permit  anybody  to  lnspoot  them, 

* except  upon  order  of  court  In  case  of 
conteatod  elections*,  etc.  in  such  ex- 
cepted cases  what  are  to  be  Inspected? 
t:ost  certainly,  the  contents  or  those  boxes, 
and  this  Includes  both  ballots  and  poll 
books,  hot  only  so  but  the  ooxnmiss loners 
In  other  oases  are  to  securely  keep  them 
for  twelve  months,  or  until  such  time 
'when  It  shall  be  neoossary  to  produoe 
thom(not  the  naked  boxes,  but  the  contents, 
the  ballots  and  poll  books)  at  the  trial 
of  any  offense  committed  under  this  article.* 

Now  where  do  these  ballots  and  poll  books 
go?  To  a plain  ordinary  court  of  Justice. 

Por  what  purpose  do  they  go?  That  they 
may  be  used  in  evidence  on  the  trial  of  a 
cause.  Rot  only  so,  but  by  the  last  clause 
of  the  section  these  ballots  and  poll  books 
must  be  kept  in  toot  even  after  the  expiration 
of  twelve  months  providing  a contest  or 
prosecution  Is  Intended.  Kept  for  what? 

Certainly  not  In  seclusion  and  for  no  purpose 
as  held  in  the  Bpenoer  ease  and  cases  follow- 
ing Its  trend. 

But  even  this  is  not  all.  ;eotion  5939,  R.9. 

1909,  roads:  'Either  house  of  the  oeneral 
Assembly,  or  both  houses  In  Joint  session,  or 
any  eourt  before  which  any  contested  olootlon 
may  be  pending,  or  tho  clerk  of  any  such  eourt 
In  vacation,  may  issue  a writ  to  the  clerk  of 
the  county  court  of  the  county  in  which  the 
contested  election  was  held,  commanding  him  to 
open,  count,  compare  with  the  list  of  voters 
and  examine  the  ballots  In  his  ofrioe,  which 
wero  oast  at  the  olootlon  In  uontest  and  to 
certify  the  result  of  such  count,  comparison 
and  examlnatl on,  so  far  as  the  same  relates  to 
the  orflce  In  eontest  to  the  body  or  eourt 
from  which  the  writ  Is  issued. * 
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This  section  has  long  been  on  the 
bboks  and  la  discussed  In  the  Spencer 
case.  That  discussion,  however,  does 
not  meet  with  our  views.  In  that  oase 
the  return  to  be  made  by  the  offlolala 
under  the  order  of  the  court  must  be 
confined  to  what  la  shown  by  the  ballots 
themselves  and  not  a return  showing  the 
result  of  an  examination  of  the  ballots, 
and  the  comparison  of  those  ballots  with 
the  poll  books.  The  plain  reading  of 
the  statute  Is  emasculated  by  the  Spencer 
and  Montgomery  cases.  The  statute  com- 
mands the  olerk  (1)  to  open,  count  end 
compare  the  ballots  with  the  list  of 
voters  and  examine  the  ballots;  ana  (2) 

9 to  esrtlfy  the  result  of  suoh  oount, 
comparison  and  examination  so  far  as  the 
same  relates  to  the  office  in  oonteat  to 
the  body  or  court  from  whleh  the  writ  Is 
issued*9  How,  what  result  shall  the  olerk 
oertlfy?  The  result  of  an  examination  of 
the  ballots  only,  as  said  in  the  spencer 
ease?  We  say  Mo.  The  statute  speaks  for 
Itself.  The  statute  says,  *The  result 
of  such  count,  comparison  and  examination.* 

The  Spencer  oaee  and  those  following  It 
eliminated  from  the  statute  the  result  of 
the  comparison  of  the  ballots  with  the 
poll  lists,  and  In  this  thwarted  the  clear 
legislative  Intent  as  expressed  by  the 
statute. 

Going  further,  we  find  still  another  section 
whleh  throws  light  upon  the  question.  Sec- 
tion 5905,  H*S.  1909,  Insofar  as  applicable 
to  the  point  in  hand  is  concerned,  reads: 

*And  the  ballots,  after  being  counted,  shall 
be  sealed  up  in  e package  and  delivered  to 
the  olerk  of  the  county  oourt  or  corresponding 
officer  in  any  city  not  within  a county,  who 
shall  deposit  them  in  his  office,  where  they 
shall  be  safely  preserved  for  twelve  months; 
and  the  said  off leer  shall  not  allow  the 
same  to  be  inspected,  unless  in  oase  of  con- 
tested eleotlon,  or  the  same  become  necessary 
to  be  used  in  evldenoe  and  then  only  on  the 
order  of  the  proper  eourt,  or  a Judge  thereof 
in  vacation,  under  suoh  restrictions  for  their 
safe-keeping  and  return  ae  the  court  or  Judge 
making  the  same  may  deem  necessary;  and  at 
the  end  of  twelve  months,  said  officer  shall 
publicly  destroy  the  same  by  burning,  without 
lnspeotlon.9 
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This  section  goes  to  the  ballots 
themselves.  It  is  a part  of  the 
general  eleotlon  lavs,  neetlon 
5911,  discussed  supra,  left  one  of 
the  poll  books  open  for  publlo  In- 
spection. Both  aootlona  are  in  the 
same  article.  In  the  quoted  portion 
of  section  5900,  supra,  note  the  lan- 
guage, *or  the  same  become  necessary 
to  be  used  in  evidence. * Used  in 
evidence  how?  *Under  such  restric- 
tions for  their  safe-keeping  and  return 
as  the  court  or  judge  making  the  same 
may  deem  necessary.' 

If  this  seotlon  does  not  dlsolose  a 
legislative  Intent  to  the  effeot  that 
the  ballots  themselves  can  be  used  in 
evidence  in  proper  eases,  I have  mis- 
conceived what  1 take  to  bo  unequivocal 
langmage.  in  truth  and  in  faot  this 
section  contemplates  that  the  ballots 
upon  the  order  of  the  court  may  be  taken 
from  the  legal  oustodlan  and  used  in 
evidence.  At  least  it  does  contemplate 
that  the  legal  oustodlan  can  be  called 
upon/produee  them  for  use  in  evidence 
before  the  court,  uf  course  the  court 
must  arrange  for  the  safe-keeping  and 
return  of  these  ballots  after  they  have 
been  used  in  evidence,  but  that  this  is 
a clear  provision  for  their  being  used 
in  evidence  there  can  be  no  doubt • 

In  determining  the  legislative  intent 
the  whole  body  of  the  law  must  be  con- 
sidered, and  not  selected  portions  thereof. 
Ve  have,  therefore,  taken  up  some  sections 
not  discussed  in  the  Spencer  case.  An 
e— rtmstlcm  of  this  tody  or  lane  as  o-pijod 
to  the  State  at  large  and  as  applied  to 
the  city  of  St.  Louis  convinces  us  that  the 
Legislature  never  Intended  to  deprive  a 
contestant  of  his  rig*  t to  show  rraud  by 
the  best  evidence,  and  never  Intended  to 
hermetically  seal  the  evldenos  of  fraud  in 
the  ballot  boxes  and  pool  books,  aa  is 
done  by  the  Spencer  and  Montgomery  oases, 
supra,  and  perhaps  in  a more  modified  form 
in  some  succeeding  oases. 

Ve  have  no  doubt  that  if  it  becomes  neces- 
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sary  In  the  progress  of  these  oases 
for  this  court  to  lnspeot  certain  of 
the  ballots,  we  would  be  acting  within 
the  constitution  and  statutes  to  send 
for  them,  or  direct  our  commissioner,  under 
proper  restrictions,  to  procure  for  us 
the  needed  Information. 


we  shall  not  go  further.  Upon  the  ques- 
tions discussed  herein  the  Hp sneer  and 
Montgomery  cases,  supra,  and  those  following 
them,  are  overruled.  The  eharges  of  fraud 
are  thereby  rendered  susoeptlble  of  proof, 
if  fraud  in  faet  ezlsts,  and  the  Question 
of  a prims  facie  showing  of  fraud  is  out 
of  present  consideration.  This  permits  the 
ease  to  be  tried  as  other  coses,  as  a whole, 
leaving  the  parties  litigant  to  decide  for 
themselves  whether  or  not  the  evidence 
introduced  thus  far  proves  fraud.  That 
question  we  will  determine  when  the  oase  Is 
submitted  for  our  decision." 


A more  recent  case,  whioh  seams  to  decide  the  Question 
conclusively,  is  that  of  State  sz  rel.  Phillips  v.  narton,  300 
mo.  76.  The  Court  said  (l.o.  09-90): 


"This  court  has  more  than  once  had  the 
question  of  the  eztent  of  this  examination 
under  consideration,  in  Stats  sx  rel. 

Young  v.  Oliver,  163  mo.  679;  r.tats  sz  rel. 
'Xmichouser  v.  Spencer,  164  ho.  23,  and 
Montgomery  v.  Dormer,  161  mo.  5,  what  is 
now  section  4911  was  given  a o ramped  and 
narrow  construction  In  holding  that  it 
granted  no  authority  for  a comparison  of 
tha  ballots  with  tha  voting  lists.  These 
rulings  the  oourt  held  In  Gantt  v.  Brown, 

238  mo.  560,  were  not  In  harmony  with  the 
purpose  of  the  statute,  and  that  the  en- 
forcement or  the  rule  as  thus  announced 
would  render  contests  of  elections  nugatory. 
The  limitation  upon  the  right  of  examination 
In  the  cases  cited  is  held  to  prescribe  a 
procedure,  the  tendency  of  which  Is  to  foster 
rather  than  expose  fraud  and  thus  defeat 
the  purpose  for  which  the  law  was  enacted. 
These  cesea,  therefore,  are  as  they  should 
have  been,  under  the  wholesome  Interpretation 
given  to  the  statute  In  oantt  v.  Brown 
overruled.  The  rule  announced  In  the  latter 
oase  Is  to  the  erfeet  that  where,  as  here, 
fraud  is  charged  in  good  faith  in  an  eleetlon 
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oonteat,  that  the  ballots  and  poll 
books  should  be  opened  for  the  purpose 
or  showing  whether  fraud,  be  It  aotual 
or  legal,  has  been  committed;  that  the 
mode  and  manner  of  proof  should  be  as 
broad  as  the  charts,  and  any  available 
evidence  tending  to  establish  or  disprove 
the  charge  is  competent.  Not  only,  aays 
the  court,  are  the  balance  and  pool  books 
admissible  In  evidence,  but  a witness  may 
testify  as  to  how  he  voted,  as  tending  to 
show  fraud  or  no  fraud;  that  when  a ballot 
Is  examined  having  a certain  number , the 
party  challenging  it  as  fraud  is  entitled 
to  an  examination  of  the  ballot  to  detormlne 
from  the  corresponding  number  thereon  who 
oast  it.  The  statute  (now  section  4880, 

R.3.  1919)  so  provides,  and  there  Is  nothing 
In  the  Constitution  to  inhibit  the  admission 
of  this  character  of  testimony.  On  the 
contrary  it  Is  expressly  provided  (section 
3,  article  8,  Missouri  Constitution)  *thmt 
in  all  contested  elections  the  ballots  oast 
may  be  counted,  compare!  with  the  lists  of 
voters,  and  examined  under  such  safeguards 
and  regulations  as  may  be  prescribed  by 
law.'  The  legal  prescription  referred  to, 
has,  so  far  as  tbe  matter  at  Issue  is  concerned, 
been  definitely  drawn  In  the  contest  eleetlon 
statute.  Not  only  from  It a terms  but  from 
the  illuminating  interpretation  given  to  it 
in  Gantt  v.  Brown,  no  difficulty  should  be 
enoountered  in  complying  with  it." 

As  to  the  authority  of  the  Cirouit  Court  to  go  behind  cer- 
tificates of  election,  the  same  is  deolded  in  the  oasa  of  state  v. 
Caster,  12  8.1.  (2d),  l.c.  465-466,  wherein  the  Court  said: 


"Our  decision,  upon  the  question  of  which 
certificate  the  county  clerk  should  use  in 
making  up  hi  a abstract,  could  in  no  sense 
determine  the  Actual  facta  concerning  the 
correctness  of  the  vote  shown  by  such  certif- 
icate. That  la  an  Inquiry  peculiarly  appro- 
priate to  ar  eleetlon  contest.  In  that 
proceeding  the  circuit  court  may  go  behind 
any  and  all  certificates  of  the  election 
officials  and  open  the  ballot  boxes  and 
recount  the  ballots  themselves  and  declare 
the  result  accordingly. 

Could  this  court  have  been  permitted  promptly 
to  settle  the  legal  question  Involved  in  the 
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amended  petition,  our  alternative 
writ  would  not  have  been  abused,  a 
certificate  of  election  could  have 
issued  without  undue  delay,  and  then, 
if  so  advised,  the  candidate  denied 
suoh  certificate  could  have  taken 
whatever  steps  he  deered  advisable. 

But  the  appointment  of  a commissioner 
would  mean  a Ion*  drawn  out  controversy 
in  this  court  with  the  same  ultimate 
effect  of  our  final  decision,  to-wit, 
the  determination  as  to  which  candidate 
should  receive  the  certificate  of 
election.  Such  determination  would 
not  prevent  an  election  contest,  if  the 
losing  party  could,  or  decided  to,  in- 
stitute an  election  contest  thereafter. m 


C0BCLU3IQII 

In  view  of  the  above  decisions,  it  is  the  opinion  of  this 
department  that  If  the  petition  and  notice  be  in  proper  form, 
the  question  of  the  apparent  illegality  of  the  election  in  the 
precincts  you  mentioned  in  your  latter,  i.s.,  the  poll  books 
containing  less  names  than  the  ballots  cast,  could  be  inquired 
into  and  tho  votes,  if  any,  found  to  be  Illegally  cast  could 
be  thrown  out;  this,  however,  would  not  necessitate  throwing 
out  the  entire  vote  of  the  precincts,  as  the  oourt  on  the 
recount  could  dotomlno  tho  proper  vote  of  the  precinct®  and 
thus  the  vote  as  determined  by  the  court  would  be  the  legal 
vote  of  said  preolnots. 


Respectfully  submitted. 


0LLIT5R  *.  NOLTOT, 

Assistant  Attorney  General 


APPROVED: 


W'.-leKlWfrtc'g; 

Attorney  General 
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DEAD  BODIES  - Definition  of  common  carrier  of,  under  fl.S.'o. 
1929,  Chap.  52,  Art.  3. 


December  16,  1934* 


’Tr.  Fred  A.  Thompson,  secretary. 
The  Ctate  Board  of  mbnlming, 
1776  Wain  Street, 

Madison , *'o. 


Dear  Sir: 


A request  for  an  opinion  has  been  received  from 
you  under  date  of  November  23,  1934,  such  request  being  in 
the  following  terms: 

"We  are  having  bov  discussion  over  whet  is 
a ’common  oarrler  of  dead  human  bodies*. 

For  instance,  Section  9067  is  not  clear— as 
it  was  written  in  the  transportation  ruling, 
some  yars  ego;  and  revised  in  1919,  as  sec- 
tion 5883, 

Section  9072  seen*  to  comply  only  to  the  ship- 
ment of  dead  human  bodies  on  railroads,  and 
classes  the  railroad  as  ’common  carrier*. 

Mere  is  what  we  want  to  know;  a greet  many 
bodies  are  being  disinterred  and  removed  from 
one  cemetery  to  another,  maybe  from  one  state 
to  another.  Is  an  auto  hearse,  or  a truck  or 
a wagon,  classed  under  V.  is  law  as  a ’common 
carrier’ ? 

Thanking  you  for  your  ruling  on  this,  I am” 

There  is  no  definition  in  the  statutes  of  this  tale 
of  the  term  "common  carrier”  which  applies  to  such  term  wher- 
ever it  appears  in  the  statutes.  Such  tarn  is  defined  in  the 
Public  ervice  Commission  lew  (F.S.Mo.  1929,  Chap.  33,  Sec, £122, 
Far.9),  but  such  definition  only  applies  to  the  tern  "common 
carrier”  when  used  in  that  chapter  and,  of  course,  the  statutes 
rolling  to  the  transportation  by  a common  carrier  of  dead  human 
bod  lea  era  not  in  that  chapter.  Therefore,  the  common  lew  aefini- 
tlon  of  this  tern  must  be  sought. 
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The  terra  "common  carrier"  et  common  law  applies  to 
one  having  a peculiar  position  vith  respect  to  members  of  the 
public,  both  es^to  privileges  and  as  to  duties.  In  the  case  of 
Collier  v.  Langan  4 Taylor  otorege  4 Moving  Co.,  147  Mo.  App. 
700,  722,  127  3.  W.  435,(1910),  the  court  says: 

"Says  Chancellor  ont,  2 Kent  (14  d.),  *p.  599, 

•common  carriers  are  those  who  undertake  gener- 
ally, and  not  es  a casual  occupation,  and  for 
all  people  indifferently,  to  convey  goods,  and 
deliver  them  et  a place  appointed,  for  hire  as 
a business,  and  with  or  without  a speelal  agree- 
ment as  to  price; * and  he  enumerates  among  those 
adjudged  to  be  eoriaon  carriers,  tiwgoners,  team- 
sters, cartmen  and  porterB." 

The  part  of  the  statutes  with  which  you  are  concerned , 
that  relating  to  the  transportation  of  dead  bodies  (R.3.  0.1929, 
Chap.  52,  Art.  3),  uses  the  term  "common  carrier"  several  times, 
but  does  not  contain  any  definition  of  the  term,  nor  is  there 
anyth  ng  In  such  article  which  by  implication  would  restrict  the 
meaning  of  the  term  "common  carrier"  to.  railroads  or  any  other 
particular  form  of  conveyance.  At  the  time  of  the  enactment  of 
such  article  motor  carriers  operating  on  the  highways  of  this 
State  had  not  come  into  general  use,  and  perhaps  the  General 
Assembly  had  in  mind  railroads  only,  but  the  Aet  itself  does  not 
say  so,  so  that  there  Is  nothing  in  such  article  w ich  would  be 
in  derogation  of  the  common  low  definition. 

The  term  "co  >Pon  oarrler"  came  into  uce  long  before 
railroads  were  invented,  and  although  a railroad  perhaps  is  the 
most  usual  type  of  common  carrier,  the  term  "common  carrier"  of 
Itself  does  not  apply  to  railroads  any  more  than  to  any  other 
vehicle,  and  the  above  quotation  would  of  itself  Indicate  that 
the  type  of  motive  power  has  nothing  to  do  with  whether  or  not 
a person  or  other  legal  entity  is  a common  carrier. 

In  conclusion,  it  is  our  opinion  that  a parson,  part- 
nership, corporation  or  other  entity  holding  itself  out  to  the 
public  as  a common  conveyor  of  dead  human  bodies,  whether  it  be 
by  railroad,  motor  vehicle  or  otherwise,  is  o common  carrier 
within  the  meaning  of  the  provisions  of  H.  3.  Vo.  1929,  Chap. 52, 
Article  3. 

Very  truly  yours, 


APPROVED:  SWARD  H.  M1LLSP 

Assistant  Attorney-Genoral 


ROT  McKTTTBICK 
Attorney-General 


COUNTY  COLLECTOR:  Subdivision  XIY  of  See.  9935,  R.S.  Mo.  1929 

unchanged  by  subdivision  XIY  of  Sec.  9935, 
Laws  of  Mo.  1933,  p.  454. 
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January  10,  1934. 


Hon.  Harry  Truman, 

Presiding  Judge  - County  Court, 
Court  House, 

Kansas  City,  Missouri. 


Dear  Sir: 


This  department  Is  In  reoelpt  of  your  request  for 
an  opinion  as  to  the  following  state  of  facts: 

"We  would  like  an  early  ruling  from 
your  office  on  Section  9938,  Lavs  of 
1933,  Article  XIY,  In  regard  to  the 
Collector  of  this  county  retaining 
one-half  of  one  pereent  commission 
on  current  and  tax  revenues. * 

Lava  of  Missouri,  1933,  p.  484,  Senate  Bill  No.  185, 
approved  May  11,  1933,  repeals  See.  9938,  R.S.  Mo.  1929  and 
reenacts  the  seotlon  as  It  originally  stood,  and  as  repealed 
and  reenacted,  contained  and  contains  fifteen  subdivisions. 

You  have  asked  us  for  a construction  of  subdivision 
XIY  of  the  Act  of  1933,  and  ve  respectfully  submit  that  sub- 
division XIY  was  not  In  any  vise  changed  by  the  1933  amendment. 

The  only  change  with  reference  to  subdivision  XIY 
is  to  be  found  in  the  first  paragraph  of  the  Act  of  1933.  Seo- 
tlon 9935,  R.S.  Mo.  1929  provided  in  the  first  paragraph  as 
follows: 


"The  collector  shall  reoelve  as  full 
compensation  for  his  services  in 
collecting  the  revenue,  except  back 
back  taxes,  the  following  commissions 
and  no  more:  *♦+*•• 

The  Act  of  1933  o hanged  this  paragraph  by  Inserting 
after  the  word  "collector"  the  words  "except  in  counties  where 
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the  eolleetor  la  by  lav  paid  a salary  in  Ilea  of  fees  and  other 
compensation**. 


He  are  Informed  by  the  Hon.  John  R.  Ranaony  Collector  of 
Jaeicson  County,  Missouri  that  the  eolleetor  of  said  county  receives 
fees  and  other  compensation  In  addition  to  his  salary  for  the 
collection  of  the  drainage  tax  under  See.  10763,  R.S.  Mo.  19tt. 
and  that  he  also  resolves  fees  and  other  compensation  in  addition 
to  his  salary  for  the  collection  of  state  income  taxes  under  3ee. 
10133,  R.S.  Mo.  1989. 


In  view  of  these  facts,  the  exception  found  in  the  Act 
of  1933  does  not  exclude  Jackson  County  from  the  provisions  of 
See.  9935,  Lavs  of  Missouri,  1933,  p.  454. 


Respectfully  submitted. 


JWH:AH 


JOHN  «.  HOFRUN,  Jr., 
Assistant  Attorney  General. 


APPROVED: 


TOT  ttcETMreK; 

Attorney  General 


CITIES,  TOWNS  & VILLAGES:  Under  Section  7030  R.  S.  1929. 

Bond  issue  under  Section  7030,  R.  S.  1929* 
for  construction  of  waterworks  carried  by 
two-thirds  vote  of  those  voting  at  election 
held  for  that  purpose. 


October  10.  1934. 

;o  • ' f 


Hon.  J.  C.  Turk 

Assistant  Prosecuting  Attorney 

Lawrence  County 

Mt.  Vernon,  Missouri 


Dear  Mr.  Turk: 


This  Department  acknowledges  receipt  of  your  letter  of 
September  28th,  1934,  with  request  for  an  opinion,  which  letter 
is  as  follows: 

"Section  number  7030,  Bonds  May  be  Issued 
For  ,<hat  Purposes,  relating  to  cities  of 
the  fourth  class,  we  are  asked  for  its 
construction.  That  is,  especially  the 
following  clause  thereof,  to -wit : "But 
bonds  for  the  purpose  aforesaid  shall  not 
be  Issued  until  two-thirds  (2/3)  of  the 
legal  voters  of  such  city,  voting  at  an 
election  held  for  that  purpose,  have  assent- 
ed thereto,  in  accordance  with  article  10, 

Chapter  36,  R.  S.  1929.” 

The  city  of  Miller  presents  this  question  to 
us,  is  the  required  vote  to  legally  authorize 
the  city  to  issue  bonds  for  construe tion  of 
waterworks  for  the  city,  two-thirds  of  all 
legal  voters  of  city,  or  two-thirds,  simply, 
of  the  legal  voters  voting  at  the  election 
called  for  that  purpose,  vote  therefor. 

Before  going  on  record,  we  desire  your 
opinion  to  the  end,  we  may  be  sure  we  proper- 
ly reflect  your  construction  of  this  vote 
as  well  as  to  have  the  benefit  of  same  our- 
selves in  this  office.  Thanking  you  for 
reply  by  early  mall  as  parties  are  in  waiting 
to  know,  at  once,  in  order  to  get  about  the 
business  of  building  this  plant.” 
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Your  request  calls  for  a construction  of  Section  7030, 

R.  S.  Mo*  1929*  which  section  is  as  follows: 

"Bonds  may  be  issued  for  erection  or  pur- 
chase of  public  buildings*  bridges*  water- 
works* electric  light  plants  and  ice 
plants#  public  parks*  and  other  improve- 
ments* and  for  establishing  and  maintain- 
ing a fire  department*  The  board  of  aider- 
men  shall  have  power  to  borrow  money  and 
issue  bonds  for  the  payment  thereof*  with- 
in the  limits  prescribed  by  the  Constitu- 
tion* for  the  purpose  of  erecting  water- 
works* electric  light  works*  public  parks 
and  lee  plants*  or  acquire  the  same  by 
purchase;  also  a city  hall  and  other 
public  buildings  and  improvements  and  for 
furnishing  the  same*  and  for  the  erection 
of  public  bridges  across  streams  dividing 
counties*  if  located  within  one  mile  of 
its  corporate  limits*  the  expense  of  build- 
ing said  bridges  to  be  borne  in  part  by 
the  counties*  as  provided  for  by  seotion 
7903*  R.  3*  1929,  but  bonds  for  the  purpose 
aforesaid  shall  not  be  issued  until  two- 
thirds  (2/3)  of  the  legal  voters  of  such 
city*  voting  at  an  election  held  for  that 
purpose,  have  assented  thereto,  'in  accord- 
ance with  article  10,  chapter  38*  R.  S. 

1929." 

We  have  under  scored  the  portion  of  said  section  pertinent  to  your 
inquiry* 


Your  question  is  whether  or  not  the  city  of  Millar*  a 
city  of  the  fourth  class*  in  voting  to  issue  bonds  for  the  con- 
struction of  water  works  far  the  city*  to  issue  said  bonds  it 
requires  two-thirds  of  all  legal  voters  of  said  city  or  whether 
it  requires  only  two-thirds  of  the  legal  voters  voting  at  the 
election  called  for  that  purpose. 
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It  will  be  noted  that  Section  9382.  R.  S.  Mo.  1909. 
wee  •mended  by  Lawa  of  1915.  page  561.  by  inserting  between  the 
word  "city"  and  the  word  "have”  in  the  eleventh  line  of  said 
section  the  words  "voting  at  an  election  held  for  that  purpose", 
which  words  were  carried  into  the  revieions  of  1919  end  1999. 
so  that  said  section  stands  as  set  forth  above. 

• • 

In  the  case  of  Bauch  v.  City  of  Cabool.  166  Mo.  App. 

486,  decided  by  the  Springfield  Court  of  Appeals,  the  court  held 
that  it  required  a vote  of  two- thirds  of  the  legal  voters  of  a 
city  of  the  fourth  class  to  assent  to  the  issuance  of  bonds  for 
the  purpose  of  erecting  waterworks,  and  not  aerely  two- thirds 
of  those  voting  at  the  election.  This  decision,  however,  was 
rendered  in  1-12  and,  of  course,  prior  to  the  amendment  of  1916 
in  which  the  words  "voting  at  an  eleotlon  held  for  that  purpose” 
were  added. 

• 

Section  7030,  R.  S.  Mo.  1929,  as  it  now  stands,  is  plain 
and  unambiguous  and  provides  that  bonds  for  the  construction  of 
waterworks  etc.,  "shall  not  be  issued  until  two-thirds  of  the 
legal  voters  of  such  city,  voting  at  an  election  held  for  that 
purpose,  have  assented  thereto.  In  accordance  with  article  1<3T 
chapter  38.  R.  S.  1929." 


COHCLUSIO*. 

It  is,  therefore,  our  opinion  that  to  authorise  a city 
of  the  fourth  class  to  issue  bends  for  construction  of  waterworks 
it  is  only  necessary  that  two-thirds  of  the  legal  voters  of  such 
city,  voting  at  an  election  held  for  that  purpose,  have  assented 
thereto,  and  that  two-thirds  of  the  legal  voters  of  said  city  is 
not  required. 


Very  truly  yours. 


COVELL  R.  HEWITT 
Assistant  Attorney -General. 

APPROVED* 


ROY  McKITTRICK 
At  torney— General . 
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notaries  PUBLIC:  Clerical  position  not  within  the  intent  of 

the  words  "an  office  of  profit  under  the  U.S 


January  8,  1934. 


FILED 


United  States  Dep't.  of  Justice, 
Bureau  of  InTestlgatlon, 

Suite  L - Federal  Building, 
Kansas  City,  Missouri. 


Attention:  Mr,  5. S.  Conroy, 
Gentlemen : Special  .gent  In  J:.  . r -e 


This  department  is  in  receipt  of  your  letter  of 
December  11  requesting  an  opinion  from  this  office  as  to 
the  following  state  of  facts: 

"I  am  Interested  in  hawing  Mr.  J.H. 

Hinds,  clerk-typist  at  this  office, 
secure  a commission  as  Rotary  Public 
in  the  State  of  Missouri,  which  would 
greatly,  facilitate  the  work  of  this  office. 

It  is  noted  that  the  Notary  Public  form 
of  application,  oopy  of  whloh  I am  trans- 
mitting herewith,  sets  forth,  »I  am  not 
holding  an  office  of  profit  under  the 
United  States.*  The  question  as  to  whether 
this  statement  would  bar  Mr.  Hinds  from 
securing  the  commission  was  presented  to 
the  offioe  of  the  Secretary  of  State  at 
Jefferson  City,  who  has  suggested  that  the 
matter  be  submitted  to  your  offioe  for  ruling. 

I recall  that  when  I was  in  charge  of  the 
office  of  this  division  located  in  North  Caro- 
lina, I was  confronted  with  a similar  situation, 
when  making  arrangements  to  have  a stenographer 
in  that  offioe  secure  a commission  as  Rotary 
Public.  At  that  time  the  officials  at  the  State 
Capitol  at  Raleigh,  North  Carolina,  rendered 
a decision  to  the  effect  that  the  word  ’office* 
referred  to  a position  in  the  Federal  Government, 
subject  to  appointment  by  the  President  with 
the  consent  and  approval  of  the  United  States 
Senate.  As  Mr.  Hinds  holds  only  a clerical  posi- 
tion, it  appears  possible  that  your  offioe  might 
render  a similar  decision." 


U.S.  Dep’t.  of  Justioe 
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Sec.  11274,  R.S.  Mo.  1929  provides: 

"'.•(•hen  required,  he  shall  give  his  opinion, 
in  writing,  without  fee,  to  the  general 
assembly,  or  to  either  house,  and  to  the 
Governor,  Secretary  of  State,  Auditor, 

Treasurer,  Superintendent  of  Public  Schools, 

Warehouse  Commissioner,  Superintendent  of 
Insuranee,  the  State  Finanoe  Commissioner, 

/ and  the  head  of  any  state  department,  or 

any  ciroult  or  prosecuting  attorney  upon  any 
question  of  law  relative  to  their  respective 
offices  or  the  discharge  of  their  duties." 

Under  this  statute  we  are  required  to  render  opinions  to 
the  officers  enumerated  above.  At  the  present  time  we  have  so  many 
requests  for  opinions  from  these  officers  that  it  is  impossible  for 
us  to  render  opinions  to  others  fcho  ordinarily  it  would  be  a great 
pleasure. 

However,  for  your  information,  we  wish  to  state,  unofficially, 
that  we  agree  with  the  officials  of  North  Carolina  that  the  word 
*offlee"  as  used  in  the  application  refers  to  a position  in  the  Fed- 
eral Government  subject  to  appointment  by  the  President  with  the 
consent  and  approval  of  the  United  States  Senate.  A mere  olerloal 
position  would  not  seem  to  cane  within  the  Intent  of  the  words  "an 
offloe  of  profit  under  the  United  States." 

Regretting  our  inability  to  furnish  you  a complete  opinion 
at  this  time,  we  remain 


Very  truly  yours. 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General. 


APPROVED: 


Kof  McKTFf  rT<5T7 

Attorney  General. 


Circuit  Clerks. 


Circuit  Clerks  are  to 
be  paid  on  a basis  of 
fees  collected  by  them 
and  not  on  a basis  of  fees 
earned  by  them. 


<V 

December  28,  1934. 


Ur.  Burl  £.  Underwood, 

Circuit  Clerk, 

New  Madrid,  Missouri. 

Dear  Sir:- 

We  hare  your  letter  of  November  20,  1934,  in  which 
is  contained  a request  for  an  opinion  as  follows: 

"I  would  like  an  opinion  from  your  office  in 
answer  to  the  following  question: 

'At  the  expiration  of  the  present 
term  of  the  Circuit  Clerk* s office,  will 
the  next  Circuit  Clerk  who  goes  solely  on 
a fee  basis  for  payment  of  his  salary  be 
paid  by  fees  earned  by  him  or  on  a basis 
of  fees  collected  by  him?' 

Since  there  is  a large  amount  of  accrued 
costs  and  fees  in  pending  oases  on  the  books  at 
the  end  of  the  present  term  it  will  be  necessary 
to  have  a distinction  between  the  two  problems  of 
fees  earned  and  fees  collected. 


I shall  appreciate  very  much  your  opinion 
regarding  this  matter." 


Section  11786,  Revised  Statutes  of  Missouri,  1929,  as 
reenacted  Laws  1933,  page  369,  provides  in  part  as  follows: 

"Seo.  11786.  Fees  of  Circuit  Clerk  in 
Certain  Counties.-  The  aggregate  amount  of  fees 
that  any  clerk  of  the  Circuit  Court  under  Articles 
2 and  3 of  this  Chapter  shall  be  allowed  to  retain 
for  any  one  year's  servloe  shall  not  in  any  case 
exceed  the  amount  hereinafter  set  out. * * *■ 

The  above  section,  in  our  opinion,  refers  to  fees 
collected  and  not  to  fees  earned.  That  the  legislature  so 
Intended  is  apparent  from  its  use  of  the  words  "shall  be  allowed 
to  retain".  If  the  legislature  had  intended  to  refer  to  fees 
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earned,  as  the  basis,  we  must  presume  it  would  hare  employed  tie 
phrase  "shall  be  entitled  to"  or  some  suoh  similar  phrase.  One 
oan,  of  course,  not  retain  that  of  whloh  he  has  not  possession, 
hence,  In  our  situation  a clerk  oould  not  retain  fees  whloh  had 
not  been  aotually  oolleoted* 

We  think  the  apparent  legislative  Intent,  as  well  as 
the  general  polloy  that  Clroult  Clerks  are  to  be  paid  out  of  fees 
Is  decisive  of  this  question. 

Very  truly  yours. 


CHARLES  14.  HOWELL,  Jr. 
Assistant  Attorney-General. 

CUHjriMB 


APPROVED: 

» 


Attorney-General 


: 

PROBATE  CLERKS:  Probate  Court  may  not  have  more 

than  one  clerk  in  one  place  tut 
deputy  olerks  may  be  appointed 
in  same  place  by  the  clerk  with 
the  approval  of  the  probate  judge* 


February  17th 
1 9 3 4. 


Judge  E.  F.  Warren, 

Probate  Court, 

Trenton,  Missouri. 

Eear  Judge  Warren 

We  have  your  letter  of  December  27,  1933,  in  which  was 
contained  a request  for  an  opinion  as  follows: 

"At  the  present  time  I have  ona clerk  of  this 
Court  and  my  business  is  such  that  I desire  to  appoint  a 
second  olerk. 

"I  would  like  an  opinion  from  your  office 
as  to  whether  or  not  this  could  be  done  in  Counties  of 
this  size;  in  other  words,  whether  or  not  I can  have 
two  olerks  or  whether  the  first  should  be  designated 
as  a clerk  and  the  second  as  a deputy-clerk.  In  case 
you  find  the  latter,  should  that  deputy  be  appointed, 
take  the  oath  and  give  the  bond  as  did  the  original 
clerk?" 

Section  2049,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 

"Provided,  that  any  judge  of  probate  may, 
by  an  entry  of  record  in  said  court,  appoint  a 
separate  clerk,  who  shall  be  paid  by  said  judge 
and  shall  hold  his  office  at  the  pleasure  of  the 
judge.  Said  clerk  shall  take  the  oath  required 
of  other  olerks  of  court  in  this  state,  and  before 
entering  upon  the  duties  of  his  offloe,  shall  enter 
into  a bond  to  the  state  of  Missouri,  etc." 

Seotlon  2063,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 


"In  all  cases  where  probate  courts  are  or  may 
be  held  in  more  than  one  place  in  any  county,  the 
judge  of  probe te  of  said  oounty  may,  by  entry  of 
record  in  said  court  at  either  or  eaoh  of  such  places, 
appoint  a separate  olerk  of  the  court  for  either  or 
eaoh  of  said  places,  who  shall  be  paid  by  said  Judge, 
and  shall  hold  his  office  at  the  pleasure  of  the  judge. 
Every  such  clerk  shall  take  the  oath  required  of  other 
clerks  in  courts  in  this  state,  and  before  entering 
on  the  duties  of  his  office,  shall  enter  into  a bond  to 
the  state  of  Missouri,  etc." 


Judge  D.  F.  Warren 
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Februery  17th,  1934, 


The  question  of  whether  the  probate  court  is  allowed  to 
qppolnt  more  than  one  olerk  depends  upon  the  two  statutory  sections 
above  quoted,  Seotlon  2049  is  authority  for  the  proposition  that 
only  one  clerk  may  be  appointed  since  the  word  "clerk"  in  the  singular 
is  used  without  any  qualifying  olause.  A reading  of  the  entire  sec- 
tion discloses  that  only  one  olerk  as  such  is  intended.  Section  2063 
enlarges  this  somewhat  but  only  in  the  event  that  the  probate  court  is 
held  in  more  than  one  plaoe  in  the  oounty,  in  which  event  a separate 
olerk  (singular)  may  be  appointed  for  either  or  each  of  said  places. 

From  your  letter  we  Judge  that  in  your  oounty  the  probate  gourt  is  held 
in  only  one  plaoe,  henoe  only  one  olerk  as  suoh  is  allowed. 

We  are,  however,  of  the  opinion  that  you  may  arrange  for 
the  appointment  of  one  or  more  deputy  olerks,  and  we  arrive  at  such  a 
conclusion  by  the  following  reasoning: 

A probate  oourt  is  by  Article  VI,  Section  34  of  the 
Constitution  of  Missouri,  and  by  Sections  1826  and  2045,  Revised  Stat- 
utes of  Missouri,  1929,  declared  to  be  a court  of  reoord. 

Chapter  77  of  the  Revised  Statutes  of  Missouri,  1929,  sets 
out  the  law  with  regard  to  olerks  of  courts  of  reoord  and  is  so  entitled. 

Section  11680,  Chapter  77,  Art.  1,  R.  3.  Missouri,  1929, 
provides  as  follows: 

"Deputies,  their  duties.—  Every  olerk  may 
appoint  one  or  more  deputies,  to  be  approved  by 
the  judge  or  judges,  or  a majority  of  then  in 
vacation,  or  by  the  court,  who  shall  be  at  least 
seventeen  years  of  age  and  have  all  other  quali- 
fications of  their  nrlnolpels  and  .take  the  like 
oath,  and  may  in  the  name  of  their  principals 
perform  the  duties  of  clerk;  but  all  olerks  and 
their  sureties  shall  be  responsible  for  the  conduet 
of  their  deputies." 

Sinoe  the  probate  court  is  a oourt  of  reoord,  since  the 
clerks  of  all  oourts  of  record  can  appoint  deputy  clerks  and  since  we 
find  no  exception  in  the  statutes  as  to  probate  olerks  in  this  matter, 


Judge  t>.  F.  Warren 
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February  17th,  1934. 


we  are  of  the  opinion  that  the  p rob ate  clerk  has  the  power  to  appoint 
one  or  more  deputies  to  be  approved  by  the  probate  judge.  The  deputy 
olerf- must , aeocirdling- To  the  above  quoted  section,  lake  the  oath  but 
need  not  give  bond,  as  the  clerk  and  his  sureties  are  made  responsible 
for  the  conduct  of  his  deputies. 


Yery  truly  yours , 


CL£HJr:LC  CHAS . M.  ROWELL,  JR. 

Assistant  Attorney  General 


Approved: 


director  cannot  en 

board  for  the  aale  of  Insurance 
commodity  - the  same  being  against  public  policy* 


May  2Sth,  1934. 


Honorable  Clarence  Wahl,  Secretary 
Board  of  ixiucatlon 
Louisiana  Fublle  Schools 
Louisiana,  Missouri 


Dear  Sir: 


hove  your  request  for  an  opinion  upon 

the  following  facts: 


N 1*  Can  a director  on  a school 
board  sell  the  school  district  that 
he  represents,  any  merchandise,  or 
can  a school  director,  who  la  a fire 
Insurance  agent,  3 ell  the  school 
district  insurance  on  the  scliool 
building  in  his  particular  dl strict i 

2.  If  this  cannot  be  done,  what, 
if  any,  is  the  penalty  for  the  di- 
rector who  has  handled  transactions 
of  this  kind?” 


I. 

THE  S .-LLIHO  OF'  AKYTHIKQ  TO  ± oCaoQJL  BOARD  BY 
KRION  WHO  ID  & WLMB  R THEREOF  ANI  WHO  ? ROE ITS  FROM 
THE  TRANSACTION,  IS  VOID  AS  ACT  INST  PUBLIC  POLICY. 
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It  would  appear  that  a school  director  who 
la  an  insurance  agent  would  profit  from  any  insurance  whleh 
ha  sold  the  school  district  of  which  he  vas  a member  of  the 
board  of  directors.  This  is  especially  true  in  view  of  the 
fact  that  a fixed  premium  or  conaniasion  is  paid  to  the  agent 
for  each  contract  of  insurance  sold,  and  under  the  pro* 
visions  of  Section  5866  and  Section  5877,  Revised  Statutes 
of  Missouri,  1929,  insurance  companies  and  their  agents  are 
prohibited  from  giving  a rebate  to  the  purchaser  of  insurance. 
They  must,  therefore,  keep  whatever  commission  is  allowed 
them.  It  cannot  be  returned  to  the  school  distrlet.  The 
contract,  therefore,  is  one  of  profit  to  the  school  director, 
aeting  in  his  capacity  as  Insurance  agent. 

The  general  rule  with  reference  to  such  trans* 
actions,  stated  in  46  C.  J.  1057,  Section  306,  is  as  fol- 
lows: 


"A  public  office  la  a public  trust 
and  the  holder  thereof  cannot  vise 
it  dlreetly  or  indirectly  for  a 
personal  profit;  and  officers  are 
not  permitted  to  plaoe  themselves 
in  a position  in  which  personal  in- 
terest may  oome  into  oonfllot  with 
the  duty  which  they  owe  to  the  pub- 
lic. Thus  public  officers  are  denied 
the  right  to  make  contracts  in  their 
official  capacity  with  themselves, 
or  to  become  interested  in  contracts 
thus  made,  or  to  take  oontraots  which 
it  is  their  official  business  to  see 
faithfully  performed;  and  a board 
cannot  make  a legal  contract  with 
one  of  its  own  members  in  respeot  of 
the  trust  reposed  in  it.  # * ■ 


While  we  find  no  express  statutory  authority 
prohibiting  a school  district  director  from  acting  as  in- 
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aurance  agent  and  soiling  Insurance  to  his  district* 
nevertheless  such  a contract  is  against  public  policy* 
tfltmer  v.  Hichola,  8 S.  I.  (2d)  63)  320  Mo*  666 j 56  C.  J. 
p*  485*  Sac*  515 | 13  C*  J*  p*  434*  ec*  371* 

In  advancing  this  opinion*  we  are  not  un- 
mindful of  the  fact  that  the  tern  "public  policy"  has  no 
fixed  meaning*  but  should  be  applied  to  each  particular 
set  of  facts*  and  the  reason  fbr  this  point  of  view  Is 
ably  stated  In  Lipscomb  v*  Adams*  193  Mo*  530*  l*c*  542 
in  the  following  languages 


"TO  limit  the  term  "public  policy" 
within  the  bounds  of  a fixed  definition 
would  be  to  render  evasion  of  the  law 
in  that  respect  a matter  of  easy  in- 
vention*" 


In  State  v*  bowman,  184  Mo*  App*  549*  l*o*  553* 

it  was  saldt 


"The  term  'public  policy'  la  one  of 
broad  significance  and  cannot  be 
comprehensively  defined  in  specific 
terms*  One  of  the  beat  definitions 
perhaps  is  that  of  Justice  Story* 
which  applied  the  term  to  that  which 
'conflicts  with  the  morals  of  the 
time*  and  contravones  any  established 
Interest  of  society*'  " 


Briefly*  It  may  be  said  that  the  sale  of  mer- 
chandise or  any  other  thing  of  value  by  a member  of  a school 
dlatrlet  to  the  school  board  la  against  public  policy*  To 
hold  otherwise  would  merely  open  the  door  of  abuse  to  public 
officers  who  could  meet  In  their  official  capacity  and  divide 
up  their  public  business  by  allocating  a portion  of  it  to 
each  member  of  the  board*  Under  such  conditions*  the  administra- 
tion of  public  affairs  would  descend  to  the  level  of  "casting 
lots"  and  a public  office  would  soon  cease  to  be  a publlo  trust* 
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It  is*  therefore,  the  opinion  of  thie  office 
that  any  contract  of  Insurance,  or  sale  of  merchandise  by 
a member  of  a school  board  to  ti»  school  board  or  district 
itself,  is  void  as  being  in  contravention  of  public  policy* 


II* 


CONTRA CT3  SHICH  AR_  AOAIMST  PUBLIC 
POLICY  SHOULD  BL  CI-HCELLED* 


A school  district  which  has  obtained  insurance 
by  purchasing  the  same  from  some  member  of  its  board,  should 
take  steps  to  have  that  insurance  cancelled,  and  to  Cook  in- 
surance from  some  agent  who  is  not  a member  of  the  school 
board*  Otherwise,  the  school  board,  in  the  event  of  a loss, 
may  l'ind  itself  possessed  of  a contract  which  the  courts  will 
not  recognise  and  which  may  be  held  void  as  against  public 
policy*  In  thie  connection,  it  must  be  remembered  that  a 
public  officer,  such  as  a school  director,  may  be  held  liable 
for  the  wrongful  payment  and  disbursement  of  public  funds  in 
his  hands*  Consolidated  School  District  v*  Shawhan  et  ul, 

273  S*  II*  182* 


Yours  very  truly. 


FRAHKLIH  E*  REA  (UK 

Assistant  Attorney  General 

APPROVED* 


Attorney  General 


PER  | PL 


Probate  Judge : 


1*  Sheriff  must  be  and  remain  in 

attendance  upon  the  Probate  Court 
when  the  same  is  in  session* 

2*  The  Probate  Court  has  no  power 

to  appoint  a bailiff  as  an  officer 
of  the  Court  to  keep  order,  sujjbnon 
witnesses,  etc* 


Hon.  D.  F.  Warren* 
Judge  of  Probate, 
Trenton,  Missouri. 


Dear  Slr:- 

We  hare  your  letter  of  October  13,  1933,  In  wbieb  la  contained 
a request  for  an  opinion  as  follows: 

"I  want  to  get  the  opinion  of  your  office 
about  what  is  meant  b * the  fee  allowed  the  Sheriff  for  atten- 
dance in  this  Court.  It  has  for  many  years  been  a practice 
here  for  the  Sheriff  to  sons  and  open  the  Probate  Court  and 
then  go  on  about  his  business  and  no  more  is  heard  about  him 
or  his  deputies  during  the  entire  day  and  he  turns  in  e bill 
to  the  County  Court  for  $3.00  on  each  of  those  days*  The  sue 
total  amounts  to  a good  deal  in  the  run  of  a year  and  in  these 
tiees  when  the  tax  payers  are  watching  all  expenditures,  the 
result  is  that  1 am  not  in  session  as  esny  days  as  I would 
otherwise  be  on  account  of  this  $3.00  charge* 

"What  I want  to  know  is  whether  or  not  you 
think  that  he  is  entitled  to  this  $3*00  for  merely  opening 
court* 

"Also  I would  like  to  know  if  it  would  be 
possible  for  this  Court  to  appoint  a Bailiff,  someone  who 
would  act  as  an  officer  of  the  Court  and  would  be  present 
all  of  the  time  to  keep  order,  summns  witnesses  or  juries 
and  carry  out  the  orders  of  the  Court*  I am  sure  that  I 
could  at  this  time  get  someone  to  act  in  this  capacity  for 
in  the  neighborhood  of  #1*00  a day  and  that  would  result  in 
a sawing  to  the  tax  payers  and  make  it  much  more  convenient 
for  this  oourt* 


June  20,  1934 < 
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"If  you  rule  that  I have  that  authority  I wish 
you  would  olte  ms  the  law  and  write  up  a form  for  an  order  for 
mo  to  spread  upon  my  records  concerning  the  appointment  of  this 
bailiff,  and  advise  if  he  should  take  an  oath  and,  if  so,  give 
form  of  oath.” 

The  fee  to  which  a sheriff  shall  be  entitled  for  attending  a 
court  of  record  is  set  by  Seotlon  11769,  Bewised  Statutes  of  Missouri, 
1989,  at  three  dollars*  The  probate  court  is  by  Article  TI,  Section  34 
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of  the  Constitution  of  Missouri,  and  by  Seetlon  2045,  Revised  Statutes 
of  Missouri,  1929,  declared  to  be  a oourt  of  reoord,  hence  the  sheriff 
is  eertainly  entitled  to  the  above  Mentioned  fee  for  attending  the  said 
eourt. 


The  question  then  arises  whether  the  sheriff  is  fulfilling  his 
duty  by  sorely  opening  the  court  and  not  reaelnlng  further. 

Seetlon  11518,  Revised  Statutes  of  Missouri,  1929,  provides 
in  part  as  follows: 

”3eo.  11518.  Duties  generally.-- Ivory  sheriff 
shall  quell  and  suppress  assaults  and  batteries,  riots,  routs, 
affrays  and  insurrections;  shall  apprehend  and  eonnit  to  jail 
all  felons  and  traitors,  and  ezeeute  all  process  directed  to 
hla  by  legal  authority,  including  writs  of  replevin,  attaoh- 
asnts  and  final  process  Issued  by  justices  of  the  peace;  and 
te  a11  «o*r*a  of  r—oU  at  every  term.  *“*"“*•. 

(Underlining  ours.) 

Section  1870,  Regieed  Statutes  of  Missouri,  1929,  provides 
as  follows: 

"See.  1870.  Duties  of  Sheriffs.— The  several 
sheriffs  shall  attend  each  eourt  held  in  their  oounties,  except 
where  it  shall  otherwise  be  directed  by  law;  and  it  shall  be 
the  duty  of  the  officer  attending  any  oourt  to  furnish  station- 
ery, fuel,  and  other  things  neeessary  for  the  use  of  the  court 
whenever  ordered  by  the  court.* 

In  the  ease  of  State  v.  Yager,  250  Mo.  388,  the  Supreae  Court 
of  Missouri,  through  Far is,  J«,  stated  at  page  403  as  fellows: 

"The  defendant  was  the  sheriff  of  Pike  County. 

It  was  his  duty  under  the  law  to  be  and  remain  in  attendance 
upon  the  circuit  oourt  of  his  county  when  the  sans  was  in 
session  (Sec.  11212,  R.  S.  1909),  unless  by  other  pressing 
official  duties,  or  by  illness,  or  sons  other  lawful  reason 
he  was  prevented  therefrom." 

The  Seetlon  11212,  R.  3.  1909  referred  to  therein  is  the  sane 
section  as  section  11518,  Revised  Statutes  of  Missouri,  1929,  Rioted 
earlier  in  this  opinion.  In  the  ease  of  State  v.  Yager,  quoted  from 
above,  the  question  ~f  the  attendance  of  the  sheriff  in  the  Circuit 

Sourt  was  at  issue  but  the  rule  laid  down  readily  applies  te  s probate 
ourt  sines  the  latter  is  just  as  much  a eourt  of  record  as  the  forner. 

In  view,  therefore,  of  the  statutory  sections  and  the  dsoislon 
above  referred  to  we  are  of  the  opinion  that  the  sheriff  should  attend 
the  full  session  of  the  oourt  and  carry  out  the  orders  of  the  court  as 
provided  in  said  statutory  sections. 
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There  being  no  statutory  authority  for  the  appointment  of  a 
bailiff  by  the  court  we  are  constrained  to  say  that  such  appointment 
can  not  legally  be  made. 

Trusting  we  hare  answered  your  questions  to  your  satisfaction, 


▼ery  truly  yours. 


CMHJr :LC 


CHAS • M.  HOWELL,  Jr. 
Assistant  Attorney  General 


Approve d: 


Attorney  General . 


County  Treasurer  £ Ex-Off ioio  Collector 


/» 


Mr.  J.  3.  Walker, 

Treasurer  lb  T5x-0ffleio  Collector, 
Linneus,  Missouri. 

Dear  Mr.  Walker :- 


Act  of  1933  reenacting 
Sec*  12316,  B.  S.  Mo* 

1929,  goes  into  effect 
90  days  after  adjournment 
or  July  24,  1933,  and  from 
that  time  on,  rate  of  com- 
mission is  based  on  new 
law.  


June  21,  1934* 


filed 


/ 

L- 


/ 


/- 


h & 

ye/  rnJm  ■ I 


We  hare  your  letter  of  Ootober  23,  1933,  in  whieh  was  con- 
tained a request  for  an  opinion  as  follows: 

"Am  just  writing  you  for  a little  official 
information,  regarding  the  commission  we  should  get  under 
this  emergency  law,  for  collection  of  'back  tax'* 

"Under  the  old  law,  in  Counties  under 
'Township  Organization*  we  were  allowed  B % ooaaission, 
the  same  to  be  charged  as  part  of  penalties,  and  collected 
from  the  tax  payer. 

"Under  the  new  law  (Senate  Bill  #94)whioh 
goes  into  effeet  Jan*  1st,  1984,  we  are  allowed  2>  commission* 

"I  hare  talked  with  scTeral  attorneys  up  in 
this  part  of  the  State,  and  they  all  seem  to  think  that  a 
part  of  a law  cannot  be  placed  in  effeet  at  one  time,  and 
another  part  of  the  same  law,  at  another  time* 

"Wow  the  question  is,  should  we  oharge  com- 
mission under  the  old  rate  of  5%,  or  under  the  new  rate  of 
2%. 


"That  is,  for  this  month  (Oot*)  50 % of  the 
original  penalties  are  off,  and  I am  charging  commission 
of  1 %,  or  50 % of  the  new  rate  of  commission,  while  almost 
all  of  the  collectors  are  oharglng  50%  of  the  old  rate  of 
5%,  which  is  2 1/2%  for  this  month. 

"Please  tell  me  if  I am  losing  out  on  part 
of  my  commission,  or  am  I eorreett" 

Section  12316,  Revised  Statutes  of  Missouri,  1929,  provides 
as  follows: 


"See*  12316*  Treasurer's  salary — county 
collector's  commission*-- The  county  treasurer  in  counties 
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adopting  township  organization  shall  be  allowed  a salary 
by  the  ooanty  court  as  at  present  provided  by  law,  the 
county  oolleetor  for  collecting  and  paying  over  the  saws 
shall  be  allowed  a commission  of  two  per  oent.  on  all 
corporation  taxes,  back  taxes,  licenses,  merchants*  tax 
and  tax  on  railroads,  and  five  per  cent*  on  all  delinquent 
taxes,  which  shall  be  thxed  as  costs  against  sueh  delinquents 
and  collected  as  other  taxes:  Provided,  he  shall  receive 
nothing  for  paying  over  money  to  his  sueeessor  in  office •" 

Section  12316,  Laws  of  1933,  pp.  466-9,  as  reenacted 
provldee  as  follows: 

"3ec.  12316.  Compensation  of  treasurer  and 
collector.— The  county  treasurer  in  counties  adopting  town- 
ship organisation  shall  be  allowed  a salary  by  the  county 
court  as  at  present  provided  by  law,  the  oounty  oolleetor 
for  collecting  and  paying  over  the  same  shall  be  allowed 
a commission  of  two  per  cent  on  all  corporation  taxes,  bask 
taxes,  lloenses,  merchants*  tax  and  tax  on  railroads,  and 
two  per  oent  on  all  delinquent  taxes,  whieh  shall  be  taxed 
as  costs  against  such  delinquents  and  collected  as  other 
taxes:  Provided,  he  shall  receive  nothing  for  paying  over 
mondy  to  his  successor  in  office." 

Article  IT,  Section  36  of  the  Gonetltutlon  of  Missouri  pro- 
vides as  follows: 


"See.  36.  Laws  take  effect,  when — emergency, 
vote  required.— Ifo  law  passed  by  the  General  Assembly,  except 
the  general  appropriation  aot,  shall  take  effect  or  go  into 
force  until  ninety  days  after  the  adjournment  of  the  session 
at  whieh  it  was  enacted,  unless  in  case  of  an  emergency 
(which  emergenev  must  be  expressed  in  the  preamble  or  In  the 
body  of  the  act),  the  General  Assembly  shall,  by  a vote  of 
two-thirds  of  all  the  members  sleeted  to  eaeh  house,  otherwise 
direst;  said  vote  to  be  taken  by  yeas  and  nays,  and  entered 
upon  the  Journal." 

The  date  of  adjournment  of  the  legislature  which  reenacted 
the  act  in  question  was  April  25,  1933;  hence  the  act  es  reenacted 
should,  since  there  is  no  emergency  clause  and  no  further  provision, 
go  into  effect  ninety  days  thereafter,  or  on  July  24,  1983. 
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Tou  were  correct,  therefore,  In  preeeedinc  under  the  new 
law  In  October,  1933* 


▼ery  truly  yours. 


OHAS*  M.  HOWXLL,  Jt • 
Assistant  Attorney  General 


Approved: 


Attorney  General* 


t 
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Relating  to  classification  of  truck#  which  come  under  regulation# 
of  P.  3.  C.  »nd  discusses  interstate  and  intra  stale  tranaportatia 


_2  ./  7 - i </ 

February  10,  1934 


Mr.  w.  T.  0.  Velmer,  Manager, 

St.  Francoie  Oo.  F.B.  P.3  #.  Aes'n. 
Farmington,  Missouri 


Dear  Sir: 

This  department  acknowledge#  receipt  of  your  letter 
dated  February  1,  1934  in  whleh  you  date  ana  inquire  as  follow#: 

"pursuant  to  a conversation  held  yesterday  with 
the  personnel  of  the  Mo.  Truck  and  Terminal 
Ass'n.  in  3t. Louie,  I am  writing  to  set  out  fully 
the  questions  discussed. 

Firstly,  we  operate  our  trucks  on  a farm  to 
market  basis  hauling  our  own  merchandise  from 
central  markets.  Ve  are  organised  under  the 
Co-operative  laws  of  tne  State  and  duly  in- 
corporated. Stock  in  our  concern  is  del a by 
farmers  or  land  owners  in  this  trade  territory. 

question  «l:  Mr.  X who  owns  some  of  our  stock 
and  has  a farm  in  Louisiana  wishes  us  to  haul 
a load  of  mules  to  his  La.  farm.  Mould  he  be 
entitled  to  our  services  in  this  delivery? 

What,  if  any,  arrangement  would  have  to  be  made 
with  the  states  traversed  by  our  trucks? 

Question  #3:  «e  have  a bunch  of  cattle  owned  by 
the  A; Koel&tion  which  we  anticipate  selling  to 
Mr.  X and  delivering  them  to  hie  La.  farm.  Are 
we  entitled  to  Interstate  haul  in  this  case 
without  special  license  in  any  of  the  foreign 
states  traversed? 

Question  #3:  nr,  fi  who  is  a local  stock  buysr  and 
owns  stock  in  our  concern,  wishes  us  to  haul 
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cattle  to  St. Louie,  that  Le  has  bought  from 
local  farmers.  Can  »e  haul  for  him  operating 
ae  farn  to  market  hauleraT 


I would  appreciate  eery  such  your  earlieet 
possible  answer  on  these  questions.*  • • •• 

I. 


Motor  trucks,  which  oone  under  the 
regulations  or  Ihe  P.  9.ti.  are  classified, 
from  the  manner’  in  which  They  are  us e5T~ 
into  two  classes,  ~nausll  y^ao  tor  "Carriers* 
and  "Contract  haulers.* 


Section  5364,  Laws  of  Missouri,  1931,  p.  306,  reads  in 
part  as  follows: 


"(a)  The  tern  'motor  vehicle,'  when  used  in  this 
act,  means  any  automobile,  automobile  truok,  motor 
bus,  truok,  bus,  or  any  other  self-propelled 
vehlole  not  operated  or  driven  upon  fixed  rails 
or  tracks. 


(b)  The  term  'motor  carrier,'  when  used  in  this 
aot,  means  any  person,  firm,  partnership, 
association,  joint-stock  company,  corporation, 
lessee,  trustee,  or  reoelver  appointed  by  any 
oourt  whatsoever,  operating  any  motor  vehlole 
with  or  without  trailer  or  trailers  attached, 
upon  any  public  highway  for  the  transportation 
of  ^arsons  or  property  or  noth  or  of  providing 
or  furnishing  such  transportation  servlcs,  for 
hirs  as  a common  carrier,  provided,  however,  this 
act  shall  not  be  so  construed  as  to  apply  to 
motor  veblolts  used  In  the  transportation  of  pas- 
sengers or  property  for  hire,  operating  over  and 
along  regular  routes  within  any  municipal  cor- 
poration or  a municipal  corporation  and  the 
suburban  territory  adjaoent  thereto  forming  a 
part  of  transportation  system  within  such 
municipal  corporation  or  such  municipal  cor- 
poration and  adjacent  suburban  territory,  where 
the  major  part  of  such  system  le  within  the  limits 
of  such  municipal  corporation. 
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fo)  The  ter*  'contr&ot  hauler,'  when  used  in 
this  act,  means  any  parson,  firm  or  corporation 
engaged,  as  bis  or  its  principal  business.  In 
tbs  transportation  for  compensation  or  hire  of 
persons  and/or  property  for  a particular  person, 
persons,  or  corporation  to  or  fron  a particular 
place  or  places  under  special  or  Individual  agree- 
ment or  agreements  and  not  operqhlBg  as  a common 
carrier  and  not  operating  exclusively  within  the 
corporate  Halts  of  an  Incorporated  olty  or  town, 
or  exclusively  within  the  corporate  Units  of 
such  city  or  town  ana  Its  suburban  territory  as 
herein  defined. 

For  the  purpose  of  this  opinion,  any  It  be  said  that 
Seotlon  5264,  supra,  defines  a motor  vehicle  as  follows: 

"Any  autoaoblle,  automobile  truck,  no tor  bus, 
truck,  bus  or  any  self-propelled  vehlole  not 
operated  or  driven  upon  fixed  rails  or  traoks. • 

Subdivisions  (b)  and  (c)  of  said  section,  as  they  relate 
to  trucks,  classify  the  sane  by  the  nanner  used.  Into  two  classes. 

For  convenience,  we  will  call  them  "Motor  Carriers"  or  elans  (a) 
and  "Contract  Haulers"  or  Class  (b),  and  define  then  In  effect  as 
follows: 

"Class  (a)  or  motor  carriers  are  deflued  as  the 
equivalent  of  that  of  a common  carrier. 

Class  (bj  or  contract  haulers,  are  defined  as 
any  person,  firs  or  corporation  engaged  as  his 
or  Its  principal  business  lu  the  transportation 
for  compensation  or  hire  of  property  for  a 
particular  person,  persons  or  corporations,  to 
or  fron  a particular  place  or  places,  under 
special  or  Individual  agreement  or  agreements, 
and  not  operating  within  the  corporate  Units  of 
a olty  or  town  and  Its  suburban  territory." 

It  readily  appears  that  said  legislative  Act  oontalns  com- 
prehensive and  explicit  provisions  with  reference  to  "contraet 
haulers, • wholly  separate  and  apart  fron  those  regulations  appertaining 
to  "motor  carriers*.  However,  many  provisions  are  common  to  both. 

Since  neither  of  the  questions  presented  In  yourrequest  deal  with 
that  class  defined  as  "contraot  haulers?,  therefore  that  phase  of 
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the  lee  relating  to  thee  will  not  be  dealt  elth  further  In  this 
dieoueeleu. 


We  are  of  the  opinion  fro*  the  questions  presented  In  your 
request  thut  all  hauls  made  or  contemplated  to  be  made  by  the  truok 
owned  oy  your  association  are  either  exempt  or  that  of  a common 
carrier,  and  upon  that  hypothesis  ee  proceed. 

II. 

ft.fl.  J^I*rJL9r*a*jL'i\  MttlA  -Wife 

trans oor tat Ions  m are  exempt  from 

f v.«.  SJL . *&<-?■•  £>_£•'  mft. 

the  law. 

Section  6265,  Laws  of  Iflseourl  1931,  p.  306  provides  as 

follows: 


■The  provisions  of  this  act  shall  not  apply  to  any 
motor  vehicle  of  a carrying  capacity  of  not  to 
exceed  five  persons,  or  one  ton  of  freight,  when 
operated  under  contract  with  the  federal  government 
for  carrying  the  United  States  mall  and  when  on 
the  trip  provided  In  said  contract;  nor  any  motor 
vehicle  owned,  controlled  or  operated  as  a school 
ous;  nor  taxloab,  as  herein  defined;  nor  to  motor 
vehlolee  used  exclusively  In  transporting  farm  and 
dairy  products  frot  the  farm  or  dairy  to  warehouse, 
creamery,  or  other  original  storage  or  market;  nor 
to  motor  vehicles  used  exclusively  In  the  dis- 
tribution of  newspapers  from  the  publisher  to  sub- 
scrloers  or  distributors,  go  provision  of  tnls  aot 
shall  be  so  construed  as  to  deprive  any  oounty  or 
municipality  within  this  state  of  the  right  of  police 
control  over  the  use  of  Its  public  hlgheays,  or  the 

state  highway  commission  of  the  right  of  police 
control  over  the  use  of  state  highways.  This  act 
shall  not  apply  to  trucks  useu  in  work  for  the  state 
or  any  olvll  subdivision  thereof.* 

Bow  bear  in  mine  ee  are  discussing  trucks  for  hire  only, 
and  not  truoks  used  to  transport  stock,  goads  and/or  aerohandlse  be- 
longing to  the  owner  of  a truok.  Within  the  meaning  of  the  law  a 
motor  vehicle  as  defined  herein,  used  exclusively  In  transporting  farm 
and  dairy  products  from  the  fare  or  oalry  to  a warehouse,  creamery 
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or  other  original  storage,  or  to  aarket,  Is  exeapt.  for  example:  If 
ur.  1,  a producer  of  livestock,  such  as  cattle,  hogs,  horses,  mules, 
etc.,  desires  any  of  said  livestock  transported  to  aarket  and  employs 
the  truck  of  your  association  to  transport  said  stock,  suoh  a trans- 
portation would  constitute  a farm-to-market  haul,  and  exeapt.  However, 
no  freight  for  hire  could  be  transported  on  the  return  trip  by  said 
truck  or  tne  whole  operation  would  lose  Its  exemption  and  be  subject 
to  the  jurisdiction,  orders  ana  regulations  of  the  Public  Service 
Commission. 


se  are  of  the  further  opinion,  derived  froa  the  statutory 
provisions  herein  died,  that  If  Mr.  X,  eaploys  the  truck  of  the 
Association  to  transport  auy  stock  froa  one  fare  to  another,  not  for 
eels,  then  such  a haul  would  not  bw  exempt,  but  that  of  a common 
carrier  movement  and  aot  a f era- to-market  haul.  Of  If  Mr.  X purchases 
livestock,  suoh  as  sectioned  herein,  froa  s producer  and  employs  a 
truck  of  the  Association  to  transport  said  stock  to  aarket  or  other 
point  of  destination,  eucn  transportation  would  not  bw  exempt  either. 

111. 

TUigfe  *fel<Lk  MM  Midi I the  regulations 
Q.f.  _k&.  JUS.* £— .Ln?  lajy,.  are  £lihj £_  _ 
engaged  In  Interstate  transportation  or 
intrfe_alat s tr tttlon^ 

Tour  inquiry  also  raises  the  question  of  interstate  and 
Intra-state  transportations.  Interstate  transportation  embraces  hauls 
froa  a point  within  a given  stats  to  a point  without  that  state,  so 
s truck  licensed  as  a oomaon  carrier  within  this  state  could  not  on 
that  license  lawfully  make  a haul  of  goods,  stock,  etc..  In  transit 
to  a point  wltnout  this  state,  for  suoh  would  be  interstate  trans- 
portation and  under  federal  regulation,  or  jurisdiction  of  the  state 
or  states  through  which  suoh  goods,  stock,  etc.,  are  transported, 
for  example:  If  hr.  X in  this  state,  the  owner  of  livestock  suoh  ns 
mentioned  hai  elu,  desires  said  stock  transported  to  a point — say.  In 
lev  York  state — and  employs  the  truok  of  your  association  to  haul  same 
Trom  the  point  of  origin  In  this  stats  to  the  state  line,  there  to  be 
transferred  to  another  truck  to  haul  to  Its  destination  In  l<v  York 
Stats,  then.  In  our  opinion,  the  Association' e truok  so  used  would  be 
engaged  In  Interstate  hauling,  as  the  haul  made  by  oald  truck  froa  the 
point  of  origin  to  the  stute  line  constitutes  a link  In  the  trans- 
portation froa  a point  within  thlv  state  to  a point  within  lev  York 
State,  and  being  an  Interstate  haul  and  having  only  an  intrastate 
certificate  or  permit,  the  operation  would  be  unlawful.  Intrastate 
transportation  Is  transportation  si  thin  the  stats,  not  forming  a link 
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In  Interstate  hauls. 

Ve  have  endeavored  to  anseer  all  the  questions  in  your 
request  and  trust  you  will  find  the*  helpful. 


Respectfully  submitted. 


V.  «.  BARS IS, 

Assistant  Attorney  General. 


APPRQTIT): 


Rot  iickItthioi, 

Attorney  General. 


fflBJKM 


TAXATION  AND,  RfiYEMJE:  - Interstate  Aoasnerce  under  of  193;,  ^action  9, 

House  Bill  No.  5 * Applicability  of  Aot  to  receipts 
by  newspaper  publisher  in  Missouri  from  advertising 
and  newspaper  service  furnished  to  advertiser  outside 
of  Missouri. 
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Messrs,  at son,  as,  rironcr,  ernstt  %.  hittaker. 
Merits  Building, 

Kansas  City,  Missouri. 

Genii 


Your  latter  of  February  «&,  1934  been  reoeivad  in  which 
you  requested  an  opinion  on  the  applicability  of  the  AOt  of  tJh®  General 
Assembly  of  ylaaourl  pedal  easlon  1933*  House  Bill  10.  9 to  receipts 
from  newspaper  service  sad  i-eospaper  advertising  by  the  publisher  of  a 
newspaper  published  in  Missouri  from  an  advertiser  outside  of  Msaourl. 
la  order  that  the  feats  furnished  by  you  on  the  basis  of  which  we  are 
rendering  this  opinion  aay  bo  clear  we  data  it  advisable  to  queta  your 
letter  above  referred  to  In  full,  each  latter  being  as  follows: 


"At  the  conference  which  you  had  with  Ur.  oCollum  and  me  at 
Jsffarsao  City  on  ’sbruary  24th  wa  informed  you  of  the  goueral 
course  of  business  followed  by  the  Aeneas  City  tar  in  handling 
advertising.  It  was  the  purpose  of  that  diaauaalon  to  acquaint 
you  wit  the  facta  sc  that  you  might  render  an  opinion  aa  to 
what  portion,  if  any,  of  the  .^roas  receipts  derived  from  adver- 
tising would  be  returned  as  a basis  for  the  tax  prescribed  by 
House  '111  Ko.  5,  enacted  by  the  legislature  at  tne  special 
session  held  In  1933*  3°  that  you  may  hove  tbs  facts  before  you 

for  such  purpose  this  latter  is  written. 


Preliminary  to  a discussion  of  the  facts  and  the  construction 
of  the  Act  wa  wish  to  repeat  what  was  said  at  the  conference  that 
it  was  quits  clear  that  the  receipts  derived  from  circulation  are 
not  within  the  Act.  This  la  sc  obvious  that  aa  do  not  discuss  it 
further. 


At  our  conference  you  inquired  aa  to  Mr.  eCollum’a  conception  of 
*newiipap#r  service.*  This  term  Is  not  defined  by  the  AOt.  Mr.  » c- 
Collum*a  conception  of  the  term,  which  is  baaed  upon  familiarity 
with  th*.  servloe  gained  from  a Ion?  xpsrieuee  in  the  newspaper 
publl  hln  business,  is  that  it  must  mean  services  such  aa  the 
furnishing  of  euta  or  plates  by  a newspaper  for  a stipulated  fee 
or  the  furnishing  of  such  services  by  an  advertising  agent  who  pre~ 
pores  the  eopy,  euts  and  plates  an  charges  the  advertiser  therefor. 

In  the  first  instance  the  newspaper  service  would  be  furr.Ubed  by  a 
newspaper,  while  in  the  second  instance  it  would  ba  rendered  by  the 
advertising  agent,  but  in  both  cases  the  advertiser  would  pay  the 
fee  for  t’  Is  servlcs  and  the  parties  reoelvin.'  the  fee.  If  the  ser- 
vice eaa  renered  in  Missouri.,  would  pay  tne  tax  on  the  gross  reoeipts 
derived  fr  m furnishing  the  asioe,  subject  to  tne  qualif lection  that 
the  advertising  to  be  printed  and  distributed  was  not  distributed 
wivolly  or  partially  in  Interstate  commerce.  if  the  advertising  was 
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distributed  in  interatate  commerce  thee  the  fur  nl  ah  In;;  of  the 
outs,  plates,  and  oopy  is  ao  inseparably  conn acted  with  the 
advertising  that  the  gross  receipts  would  not  be  subject  to  tax. 

If  the  advertising  was  distributed  partially  in  interstate  commerce 
and  partially  in  intrastate  oonsaree,  then  the  portion  of  the  groaa 
receipts  allooable  to  the  distribution  made  in  the  state  would  be 
subjeot  to  the  tax.  This  last  applies,  of  oourse,  only  to  the 
ease  where  the  contract  is  entered  into  in  Missouri  and  the  plates 
and  cuts  are  manufactured  and  delivered  in  Missouri. 

Having  disposed  of  those  preliminary  satters  which  are  merely  men- 
tioned beoause  of  their  brief  discussion  with  you,  we  now  peso  to 
s discussion  cf  the  methods  employed  by  the  Tenses  City  >tsr  In 
newspaper  advertising. 

The  aim  of  the  advertiser,  of  ocurae,  is  to  have  his  advertising 
oopy  read  by  newspaper  subscribers  who  are  potential  purchasers  of 
hie  product,  with  the  hope  that  better  and  greater  distribution 
thereof  may  be  made,  we  sill  outline  the  methods  by  which  this  re- 
sult Is  accomplished  by  the  advertiser  end  the  metropolitan  news- 
paper. These  newspapers  usually  hove  offices  in  the  large  eitles 
such  es  Nee  York  end  Chicago,  for  the  purpose  of  contesting  with 
advertisers  whose  produets  hsva  general  distribution  and  who  hate 
need  for  advertising  to  insure  sue'  distribution,  then  ons  of  these 
ooneems  concludes  that  it  is  going  to  advertise  in  the  newspaper  it 
enters  into  a contract  with  its  advertising  agent,  probably  in 
Chloago  or  Nee  York,  and  authorize#  such  advertising  agent  to  piece 
the  advertising  agreed  upon  et  the  agreed  retea,  in  the  newspaper. 
After  thla  contract  or  carder  is  entered  into  the  advertising  agent 
of  the  advertiser  writes  the  oopy  and  makes  the  necessary  drawings 
and  cute.  The  agent  then  makes  ths  electrotypes  or  mete  from  these. 
The  mete  or  plates  are  then  furnished  to  the  newspaper  in  which  the 
advertisement  is  to  appear,  by  the  advertiser  through  hie  advertising 
agent,  along  with  ths  contrast  or  order  and  such  otter  instructions, 
information  or  intelligence  as  may  be  given  to  the  newspaper  by  the 
advertiser  or  his  agent.  When  the  newspaper  reeelvee  the  electro- 
types or  ths  mats  it  puts  them  into  form  and  makes  a matrix  mold  end 
from  this  form  it  puts  them  in  a curved  casting  box.  A curved  plats 
which  is  thereby  east  is  attached  to  the  pireas  whieh  is  then  ready 
to  produce  the  advertisement  for  distribution  to  the  newspaper  sub- 
scribers. After  the  printing  is  completed  the  newspaper  is  then  dis- 
tributed to  the  subscribers  in  Missouri,  Kansas  sad  the  other  stetsa 
share  ths  star  is  read. 

Newspaper  advertising  is  sold  on  the  basis  of  circulation  and  cover- 
age , determined  from  time  to  time  by  an  organization  known  as  the 
Audit  Bureau  of  CJr emulations.  This  bureau  maintains  a staff  of 
auditors  who  at  frequent  intervals  audit  the  circulation  of  ell  news- 
papers and  furnish  advertisers  with  sueh  audits  showing  the  circulation 
and  coverage  of  such  newspapers.  Thun  from  the  ur  ecu’s  audit  tbe 
advertiser  knows  how  many  subscribers  tbe  newspaper  had  and  where  those 
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subscribers  arc  located.  Thia  enablaa  the  adTortisar  to  cover 
both  tha  markets  and  the  population  within  any  area  in  the  country. 
Hana<  , when  a New  York  advertiser  purchaeea  advertising  in  the 
Kansas  City  3tar  he  knows  that  his  advertising  will  be  read  by 
tha  subscribers  of  that  newspaper  who  realde  in  Missouri,  Kansas, 
Oklahoma  and  other  states.  The  advertiser  in  using  that  medium  is 
seeking  to  advance  the  sale  of  his  products  to  thoee  subscribers. 

According  to  section  2 a.  tha  tan  imposed  by  Houae  Bill  5 is  for 
the  privilege  of  a person  engaging  in  the  business,  among  other 
things,  of  newspaper  advertising  end  newspaper  service,  measured  by 
the  gross  receipts  derived  from  such  business.  Under  .action  3 
there  is  specifically  exempted  from  the  provision  of  the  Act  end 
from  the  tax  levied  and  imposed  tereby,  such  portion  of  the  gross 
receipts  as  may  be  derived  from  business  conducted  in  Interstate 
oooaaroe,  which  the  tat#  of  Missouri  Is  prohibited  from  taxing 
under  the  cdcral  Constitution.  If  the  course  of  business  followed 
by  the  newspaper  in  newspaper  advertising  as  above  Aatsilad,  con- 
stitutes interstate  comasroe,  then  the  gross  reeelpts  derived  there- 
from cannot  be  made  the  subjeot  of  a tax.  A consideration  of  those 
facts  and  the  applicable  principles  of  law  announced  by  the  Federal 
and  state  Courts  leads  to  tha  conclusion  that  such  business  Is  purely 
interstate  in  character  and  is  exempted  from  tha  tax. 

It  must  be  borne  in  mind  that  the  ultimate  elm  of  the  advertiser  is 
to  place  the  advertising  copy  in  the  hands  of  the  newspaper  reader. 
The  sequenee  of  aets  necessary  to  aeoasplish  this  end  ooomcnoes 
with  the  transportation  of  the  eopy  or  plates  and  other  intelligence, 
to  the  newspaper  in  Missouri  , to  be  followed  by  the  printing  of  the 
newspaper  in  Missouri  end  thereafter  with  its  distribution  to  the 
subscriber.  It  wee  held  by  the  supreme  Court  in  astern  union  Tele- 
graph Co.  v.  Pendleton,  122  U.  S.  347 t 

* Other  eowMree  deals  only  with  persons,  or  with  visible 
end  tangible  things.  But  the  telegraph  transports  nothing 
visible:  it  carries  only  ideas,  wishes,  orders,  and  in- 
telll games. * 

'he  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  in  Butler  Bros. 
Shoe  Co.  v.  United  states  Rubber  Co.,  136  Fed.  1,  held  that  the  trans- 
portation or  ooanunioetlon  of  intelligence  constitutes  interstate 
oommeres  Just  as  much  as  the  transportation  of  goods  or  merchandise, 
he  Court  said: 

'importation  into  one  state  from  another  is  the  indispensable 
element,  the  teat,  of  interstate  conacres j end  every  negotia- 
tion, oontraot,  trade,  end  dealing  between  ol tissue  of  different 
states,  which  contemplates  end  causae  such  importation,  whether 
it  be  of  goods,  persons,  or  information,  Is  s transaction  of 
interstate  oomerce.  * * 'It  Is  sufficient  to  say  that  as  new 
methods  of  transacting  business  ere  devised,  if  they  ere  found 
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to  be  In  effeet  methods  of  oerrylng  on  commerce  in  any 
business,  and  the  means  for  commarelal  transaetione  between 
the  owner  of  the  article  on  the  one  hand,  and  thepperaon  who 
wanta  to  deal  Is  It  or  uae  it  In  carrying  os  hie  business  on 
the  other  hand,  whether  it  be  manufacturing,  sailing,  trading, 
leasing,  transportation,  eoaBinleetlon,  or  information,  and  it 
is  eent  or  transported  from  one  state  to  another,  it  is  inter- 
state commerce,  and  therefore,  subject  to  be  regulated  by 
Congress  under  the  eommeree  clause  of  the  Constitution.* 

This  language  of  Judge  Sanborn  was  approved  by  the  supreme  Court  of 
Liesourl  in  securities  state  Bank  ▼.  simoons,  29 1 Vo.  2,  12. 

It  has  been  settled  that  the  olreulat.on  and  distribution  of  newspapers 
between  the  various  states  is  Interstate  ooaacrce.  In  Pest  Printing 
% Publishing  Co.  vs.  Brewster,  246  Pod.  32I,  the  Court  held  thet  e 
statute  of  re usee  w ioh  prohibited  newspapers  from  printing  and  pub- 
lishing e newspaper  containing  cigarette  advertising  was  unconstitutional , 
beoauaa  the  etatuta  was  a burden  upon  interstate  some  res.  The  Court 
said  In  partt 

• 

'That  the  bas loess  of  printing  and  publishing  a newspaper 
such  as  that  prlntad  and  publlshad  by  tbw  plaintiff  in  the 
ease  in  the  state  of  Missouri,  and  eauslng  the  ooples  thereof 
to  be  oarrled  into  this  state  and  bare  delivered  to  subscribers 
and  eustocMrs  of  the  plaintiff  through  Its  agents  end  represen- 
tatives, as  allaged  in  the  petition  herein,  ecnetltutes  the 
doing  of  interstate  ooosceroe  business,  oannot  to  ay  mind  be 
disputed. ' 

The  supreme  Court  of  Kansas  recently  in  Little  v.  smith,  124  Ken.  237, 

242,  said: 

'Advertisements  of  goods  in  interstate  oorno area  la  an  aid  to 
the  sale  end  must  be  regarded  as  an  essential  part  of  tha 
business.  * • • 

Newspapers  and  other  media  of  conveying  Informs t ion  regarding 
proper  subjects  of  Interstate  ooBaaroe  mast  be  deeeiad  to  be 
engaged  in  sueh  commerce.  Cigarettes  tren ported  from  other 
states,  sold  in  original  paekeges,  is  ooBuree,  and  contrasts 
for  advertising  and  tha  newape>ors  themselves  oerrylng  eueh  In- 
formation and  advertisements,  in  order  to  promote  sales,  are 
within  the  protection  of  the  aooBmree  clause  of  the  constitution. 

• * • The  * * * articles  advertised  were  legal  subjeeta  of 
ooomaro' , • • • publishers  of  newspapers  tarrying  advertisements 
of  artlelas  wore  engaged  In  interstate  oomasrea  and  • • • pro- 
hibition of  eueh  advertising  and  circulation  of  the  newspaper 
was  beyond  the  power  of  tha  state  to  onset,  end  constituted  e 
violation  of  tha  eenneroe  olauaa  of  the  Federal  Constitution.' 
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The  fiot  that  certain  operations  ere  made  on  the  plates  so  as  to  con- 
form them  to  the  printing  presses  and  in  order  that  tr.e  prlntln : nay 
be  done  In  Missouri , does  not  in  aiy  way  alter  the  character  of  the 
Interstate  transaction. 

v.e  call  your  attention  to  Caldwell  ▼.  North  Carolina,  I07  U.  3.  b 22,  which 
is  the  ao-ealled  'picture  frame'  ease.  Rare  the  Ten dor  shipped  the  pic- 
ture frames  and  the  pictures  in  separate  bundles  into  the  state  of  f.orth 
Carolina  share  the  pictures  vara  placed  in  the  frames  and  were  than  dis- 
tributed to  the  buyer.  T‘-e  Court  held  that  placing  the  pictures  in  the 
frame  end  sailin'  the  pieture  and  frame  in  the  state  did  not  alter  the 
interstate  eharaeter  of  the  entire  transaction  and  held  that  a license 
fee  for  the  eenduot  of  such  business  could  not  be  imposed. 

A leading  ease  upon  the  proposition  is  International  Tart  hook  Co.  ▼. 

Pin,  217  U.  3.  91.  in  this  ease  International  Text  Book  Co.,  a foreign 
corporation,  maintained  an  office  within  the  state  of  Kansan.  At  this 
office  it  had  a staff  of  collectors  end  instructors  who  performed  cer- 
vices within  the  state  in  connection  with  the  company's  business.  It 
wee  shown  that  the  Text  Book  Company  had  entered  into  contracts  with 
students  located  in  Kansan,  after  whloh  texts,  Queatlonaires,  pamphlets 
and  papers  were  forwarded  to  the  student,  who  was  aided  by  resident  in- 
structors in  the  course  of  his  studies.  The  Question  presented  to  the 
court  for  determination  was  whether  the  business  wee  such  that  it  was 
subject  to  the  regulation  of  the  stats,  or  whether  It  was  interstate 
causa  roe.  In  holding  thst  the  business  transacted  was  interstate  oonmaroe, 
the  Court  said,  1.  0.  I06-I07 : 

"It  involved,  as  already  suggested,  regular  and,  practically 
continuous  intercourse  between  the  Textbook  Company,  located 
in  Pennsylvania,  and  Its  scholars  and  agents  In  Kansas  and  other 
Jtatee.  That  Intercourse  was  eendasted  by  means  of  correspondence 
through  the  mails  with  aueh  agents  and  scholars.  While  this  mode 
of  Imparting  and  eSQUlrlng  an  education  msy  not  be  such  es  is 
a cm  .only  adopted  in  this  country,  it  la  a lawful  mods  to  accom- 
plish the  valuable  purpose  the  parties  have  In  view,  .'.ore  than 
that)  this  mode  - - looking  at  the  contrasts  between  the  Text- 
book Company  and  Its  scholars  - - Involved  the  transportation  from 
the  state  where  the  senool  la  loaatad  to  tne  state  la  whloh  the 
scholar  resides,  of  books,  apparatus  and  papers,  useful  or  neoeesery 
In  the  particular  oourse  of  study  the  scholar  la  pursuing  and  in 
respect  of  which  he  Is  entitled,  from  time  to  time,  by  flrtue  of 
his  oontraet,  to  Information  end  direction.  Intercourse  of  that 
kind,  between  parties  In  different  states  - - particularly  when 
it  is  en  execution  of  a valid  oontraet  between  them— Is  as  much 
lnteroourse.  In  the  constitutional  Sanaa,  as  intercourse  by  means 
of  the  telegraph  - 'a  new  apaoiaa  of  oemmeree,'  to  use  the  words 
of  this  court  in  rensaeola  Telegraph  Co.  v.  western  Union  Telegraph 
Co.,  9b  U.  3.  1,  9.  in  the  great  ease  of  Oibbons  v.  Ogden,  9 
wheat.  1,  169,  this  court,  speaking  by  Chief  /unties  Marshall,  said, 
'commerce,  undoubtedly,  le  traffic,  but  it  la  something  more 5 it 
is  intercourse.'  Referring  to  the  constitutional  power  of  congress 
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to  regulate  eoauaree  aaon  • the  tatee  and  with  foreign 
countries,  this  00 art  said  In  the  ensaooln  ease.  Just  oited, 
that  ’it  Is  not  only  tha  right  but  tha  duty  of  Compress  to 
aaa  to  It  that  lntaroourse  anon-  tha  States  enc  tha  trai-s- 
mlaalon  of  intelligenoe  are  not  obstructed  or  unnecaasarlly 
encumbered  by  state  legislation.*  This  principle  has  never 
been  modified  by  any  subsequent  decision  of  this  court.” 

Tha  supreme  court  of  Klasourl  la  International  Text  hook  Company  v. 
Gillespie,  229  Uo.  397,  held  to  tha  sane  effect  upon  practically  an 
identical  atateannt  of  facts. 

in  itar-Chronicls  pub.  Co.  v.  United  Proas  laa'n. , 204  red.  217,  con- 
tracts were  entered  Into  between  the  Missouri  publisher  and  the  Proas 
ABaoclatlcn  op  rating  from  Chicago  and  Kew  York,  under  which  tha  Press 
Association  furnished  news  service  from  Chicago  and  .New  York  to  the 
publisher  in  St.  Touls.  The  office  of  the  Press  Association  was  main- 
tained in  the  publisher's  building  in  St.  Louie.  From  this  office  the 
publisher  maintained  a ’pony'  service  from  st.  Louis  to  smaller  towns 
in  tha  state.  The  publisher  also  furnished  the  st.  Louis  office  of  the 
Press  Association  with  local  news  gathered  in  Missouri.  The  Court  held 
that  the  contract  and  ell  of  tha  service  rendered  was  interstate  in 
ohsractcr  and  not  subject  to  separation. 

In  Lyons  v.  Federal  ystea  of  Bakeries,  290  red.  79 2,  it  was  held  that 
lease  and  mortgage  contracts  under  which  equipment  is  sert  into  another 
atate  for  use  there  end  the  collection  of  royalties  for  such  use  is  an 
lntarstata  transaction. 

The  supreme  Court  of  Ltah  in  state  V.  Celt  Lake  Tribune  pub.  Co.,  249 
Pec.  474*  held  that  advertising  contract;  entered  into  with  out -state 
advertisers  for  tha  publloatioa  of  olgarette  advertising  alutln  tha 
atate  of  Utah  and  tha  publication  of  that  advertising  In  the  state,  all 
constitute  lntarstata  oo&amroe  not  aepcrable  and  all  subjeet  to  tba  pro- 
tection of  tha  coaneroa  clausa  of  the  aonatltutlon. 

A case  alto  very  much  In  point  in  this  consideration  is  that  of  United 
States  v.  United  shoe  Machinery  Co.,  26 4 Fed.,  15#,  where  it  a o peered  that 
leases  for  tha  installation  and  use  of  the  machines  ware  entered  into  end 
the  machines  ahipped  into  the  atate.  The  Court  held  that  the  execution 
of  the  leases  followed  by  the  transportation  of  tha  machines  constituted 
interstate  commerce. 

In  Lamke  v.  Farmers  Oraln  Company,  25#  U.  8.  5°»  tlM>  state  sought  to  tax 
and  regulate  a grain  elevator  which  stored  grain  bouht  end  stored  entirely 
within  the  atate  end  which  wea  than  loaded  out  of  tha  elevator  and  shipped 
entirely  without  tha  state.  The  Court  held  that  the  entire  business  wea 
Interstate  and  that  tha  state  in  which  tha  buying  and  storage  took  place 
could  not  tax  or  regulate  tha  business  or  tha  privilege  of  engaging  in 
the  business,  or  the  reoelpta  derived  from  the  business. 
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We  recognize  that  the  tax  imposed  by  Htuee  Bill  9 1*  not  levied  upon 
the  advertising  contracts,  but  la  levied  upon  the  advertising  ser- 
vlces.  The  act  of  merely  entering  into  the  advertising  contracts, 
of  course,  does  not  constitute  lnteratate  commerce. 

In  Blumenstock  Bros.  v.  Curtis  tAibllshlng  Co.,  2$2  U.  3.  43^#  the 
advertising  ecntmot  did  not  Involve  any  movement  of  lntelligenoe , but 
the  Court  did  say  that  tne  execution  of  tha  c ntraat,  ooupled  with 
the  furnishing  of  lntelligenoe  did  constitute  interstate  commerce. 

There  wee  no  interstate  transmission  of  intelligence  involved  in 
this  ease.  3ee  the  opinion  of  the  Court,  page  442.  Upon  this  ground 
alone  the  Court  distinguished  the  ease  from  International  Text  Book 
Co.  ve.  ?igg. 

we  00 needs  that  merely  the  exaeutlon  of  an  advertising  contract  would 
not  constitute  Interstate  conacres  of  ltaelf,  but  where  the  execution 
of  the  oontraot  is  followed  by  the  transmission  of  lntelligenoe  in 
interstate  commerce , such  as  is  done  under  tha  method  by  wr.icb  adver- 
tising la  handled  for  the  outstete  advertiser,  the  transaction  is  wholly 
interstate  cooceree.  The  newspaper  merely  uses  the  plate  end  prints 
the  copy  in  its  newspapers,  after  whioh  tha  aopy  novas  to  the  subscriber. 
Tha  nawapapar  distrlbutaa  tha  advertiser’s  copy  to  tha  subscriber  end 
in  so  doing  it  le  merely  passing  on  to  the  subscriber  the  intelligence 
which  it  received  by  tha  instrumentality  of  intaretata  conneree. 

Your  attention  is  directed  to  Etowman  v.  Continental  Oil  Co.,  2^6  U. 

642,  where  the  jupreoe  Court  held  e privilege  tax  veld  because  the  act 
imposing  the  tax  did  not  segregate  intrastate  business  from  Interstate 
business,  it  appears  hare  that  the  legislature  had  the  foregoing  prin- 
ciples call  in  mind  whan  it  enacted  House  3111  Mo.  3,  for  .action  3 of 
the  Act  provides  for  the  exclusion  . x exemption  of  transactions  in 
intaretata  eonmero<  ee  being  subject  to  tbs  tax  and  thus  enables  the 
state  to  tax  transactions  which  Involve  intrastate  commerce  end  to  exempt 
transactions  whioh  affect  Interstate  ooaneroe. 

Applying  the  principles  stated  in  the  foregoing  authorities  end  many  others 
whlah  ee  could  elte  upon  this  eeademle  principle,  it  seems  conducive  to 
us  that  the  flrat  method  of  handling  advertising  is  wholly  intaretata 
from  ita  lnoeptlon  to  the  end  and  that  no  part  of  tho  reo-  lpts  derived 
from  such  advertising  is  eubjeet  to  the  tax  under  Houb e Bill  No.  3* 

Tbs  other  method  of  handling  ewapaper  advertising  is  where  the 
eopy  or  plates  may  be  delivered  by  e Missouri  advertiser  at  the  newspaper’s 
plaoe  of  business  in  Missouri,  or  where  the  Missouri  newspaper  may  manu- 
facture the  eute  or  plates  in  Vlasourl  and  share  instrumentalities  of 
interstate  comnmree  are  not  utilized  for  the  transportation  of  the  plates, 
oopy,  or  any  other  intelligence  relating  to  such  copy,  outs  or  plates. 

It  would  sees  doer  that  as  to  such  of  the  advertising  as  may  be  distri- 
buted in  Missouri  the  gross  receipts  derived  from  such  distribution  would 
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b«  subject  to  tha  tax.  likewise  it  la  equally  clear  t at  the  tax 
oould  not  be  Lnposed  upon  tha  gross  receipts  derived  fr  o such  ad- 
vertising aa  to  t!ta  dlutrlbu  Ion  uado  of  the  advertl  -lug  in  stataa 
other  than  iaeouri , baeauae  this  V-uld  be  interstate  oooueraa. 

After  you  -ere  gives  eoaeideratioc  to  the  faota  and  ooaclu.ions 
hsrelr  atatad  it  would  be  appreciated  if  you  could  give  ua  your 
opinion  relative  thereto." 

As  we  understand  your  position  the  claim  00  behalf  of  you r 
oliaat  for  exemption  free  tax  on  aooouct  of  reoolpta  derived  from  out-of- 
atete  advertisers  in  payment  for  naeepapar  aarvioe  and  aawspupar  adver- 
tising rests  on  too  aaaa , Z baa* use  carta  in  t Inf. a used  by  tba  nevapa  er 
in  furnishing  tha  aarviae  or  advertising  have  o.ae  to  tha  nevspapar  in 
intaratata  commaroo,  such  thin -a  being  either  tan,  ibis,  such  ••  outs, 
plates,  ate.,  or  intangible,  suoh  aa  intelligence  or  ideas  (aa  to  written 
oat tar,  this  eleeeif lost ion  of  tangibles  or  intangibles  will  cower  it) 
wh-ther  It  be  regarded  u tha  lntaliigeuoa  Which  is  the  valuable  pert  of 
that  w ish  i»  sort  in  interstate  commerce,  or  t;.a  physical  substance 
upon  • lob  It  is  Vr'tton,  and  H bcoauae  the  neeepapar  in  vbioh  the  ad- 
vertising matter  appears  is  aant  or  sold  in  interstate  oocaseroa.  to 
•hall  taka  up  thaaa  too  considerations  s opera  tel  > and  in  order. 


I. 

"be  tax  impose:'  with  res  ect  to  tha  sale  of  "aawspa.er  advertising* 
wuld  be  measured  by  the  reaaipta  of  the  nevapa: er  from  tha  advertiser 
because  it  is  tne  reeepaper  which  to  aellia?  tha  advertising  eervica,  and 
tha  advertiser  which  la  paying  for  it.  !o  peynct  la  cede  by  tha  i.ewsp nper 
to  tha  advertiser  for  shipping  any  plates,  outs  or  other  tangible  property 
for  use  in  connection  with  printing  or  for  the  sending  In  by  th*  advertiser 
of  intelligence  or  any  sort  of  oopy  for  publication  and,  th*re:\ra,  t:*re 
could  be  no  aalr  of  anything  so  sent  fror.  the  advertiser  tc  t:.*  ueespepar 
or  sny  reeelpto  on  aeeour.t  of  sue  trenamlssibn.  it  tha  newspaper  were 
buying  sue-  infer  '.ticn  or  in tall lienee  from  a person  outside  the  state 
then  the  eaae  of  utar-Chronlola  Publishing  Co.  v.  united  Press  «aaoo 1st Iona, 
204  T#d.  217  (c.  6*  a.  Oth,  1913)  might  boo cme  relevant  aa  nothing  tangible 
reed  pees  in  ec  interstate  transmission  to  make  such  transmission  intaratata 
coons roo.  roatora  Union  'lalagreph  Co,  v.  randlatcn,  122  V,  g,  347  ( 1903 ) # 
international  rest  :00k  Co.  v.  Pigg,  217  ’J.  9#  91  (1910).  Likewise,  if  a 
parson  outside  tha  state  ear#  sailing  or  furnishing  for  acmes  consideration 
plat as,  cuts  or  other  tangible  pernenni  property  to  the  newspaper  and  sanding 
suoh  property  in  w tha  newspaper  in  Interstate  eaonerae  aa  a ,>art  of  a sale 
or  loaaa  thereof,  it  al«ht  wall  be  that  this  would  be  a sale  in  intaratata 
ocmaaree  and  no  tax  could  be  lrvlrd  with  respect  to  receipts  from  1 uah  a 
sale,  pcbbliu.  v.  srelby  ounty  vexing  Matrlot,  120  U.  S,  469  (1607);  heal 
'’ilk  Hosiery  ‘ilia  v.  .‘ortlacd,  2o0  L.  3.  329  (192 5).  tioeavar,  ‘.hero  la 
no  sole  of  any  kind  of  either  the  lot  will /jenee  or  the  tangible  property  fr,« 
the  advertiser  to  the  rmeapaper.  The  advertiser  pays  tha  newspaper  a certain 
sum  for  printing  upon  a oert  ir,  portion  of  the  lewepeper  notarial  furnished 
t-y  the  advertiser,  Tba  newspaper  Mils  nothing  tangible  to  tha  advert iaar. 
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the  only  sals  of  tangible  proparty  by  the  newspaper  being  a sale  of  the 
nefspap are  ibe:. selves,  and  these  are  not  sold  to  the  advertiser  but  to 
subscribers.  If  the  advertiser  desires  Its  advertisenv-nt  to  be  only 
printed  natter.  It  may  be  that  nothing  tangible  will  pass  in  Interstate 
commerce  fr  m the  advertiser  to  the  newspaper  and  If  the  advertiser 
wishes  its  own  plates,  outs,  eto.  used  in  eonneetion  with  the  printing 
the  shipment  which  it  may  make  in  interstate  co  sserce  la  not  a part  of 
any  sale  or  lease  of  suon  tangible  property,  because  the  sale  with  respect 
to  whieh  the  tax  Is  levied  is  a sale  by  the  newspaper  to  the  advertiser 
and  not  by  the  advertiser  to  the  newspaper*  Aside  from  the  sales  of  the 
newspapers  themselves,  the  only  sale  Involved  In  the  trensaetlon  la  a sale 
from  the  newspaper  to  the  advertiser  of  the  advertising  service  or  spaas, 
and  the  fact  that  the  newspaper  In  supplying  auob  space  or  sarvloe  usee 
cuts,  plates  or  Intelligence  whloh  have  been  brought  into  this  state  In 
Interstate  commerce  does  not  exempt  the  occupation  of  aakinv  such  aelee 
from  taxation  any  more  than  the  occupation  of  selling  personal  property 
la  this  state  la  exempted  from  taxation  because  the  goods  sold  have  been 
shipped  In  from  outside  the  state,  '.voodruff  v.  Parham,  6 naileee  123  (10b9)j 
Brown  v.  cub  ton,  II4  U.  3.  &22  (13©5);  achiue  Co.  v.  Cage,  100  U.  S. 

676  (Kkio) . To  deolds  otherwise  would  logically  require  exempting  the  sale 
of  a law  book  In  Missouri  printed  in  this  state  beoeuse  It  contained  the 
report  of  a decision  by  the  House  of  :ords. 

II. 

As  tc  the  feet  that  the  newspaper  in  whloh  the  advertising  appears 
Is  distributed  partially  or  wholly  In  interstate  commerce,  the  contention 
that  the  advertising  sarvloe  la  a trensaetlon  in  Interstate  commerce  because 
of  such  Interstate  distribution  or  sale  la  answered  by  the  ease  of  Lilumen- 
stock  Bros.  Advertising  ..gei.oy  v.  Curtis  Publishing  Co.,  252  0.  3.  43 6 
(19k0).  Phare  complainant  engaged  In  the  business  of  acting  as  agent  for 
the  purchase  for  Its  principals  of  advertising  -pace  in  magazines  published 
by  respondent  filed  his  complaint  for  damages  under  the  herman  Anti-Trust 
Act  alleging  a monopoly'  by  the  defendant.  The  complainant  alleged: 

•*  * *that  the  business  of  editing,  publishing,  and  dis- 
tributing throughout  the  United  Jtatea  the  advertising  matter 
cents load  in  aaid  publications,  pursuant  to  eon  tracts  made 
with  its  customers  and  advertising  agencies,  was  interstate 
oamereai*  * ♦-  (2^2  U.  3.  43#), 

and  tbs  Court,  in  defining  the  Issue  In  the  ease,  said: 

"It  follows  that  if  the  dealings  with  the  defendant,  whloh 
form  the  subj cot-matter  of  ocmplaint,  ware  not  transactions 
of  Inters tote  uoamsroo,  the  .coloration  state  no  esse  within 
the  terms  of  the  act.  '*  (2^2  U.  3.  44^  I • 

It  was  held  that  the  declaration  stated  no  case,  and  the  ocurt  sold: 
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"in  the  present  case,  tree tin:  t a allegations  of  the 
c mrlaict  aa  true,  the  subject-matter  dealt  with  was  tha 
seakin-/  of  contraata  for  the  Insertion  of  advertising  matter 
in  oertrln  periodicals  belon  ins;  to  tha  defendant.  It  may 
be  conceded  that  the  circulation  and  distribution  of  suoh 
publications  throughout  the  country  would  amount  to  in ter at ate 
comers e , but  tha  oireulation  of  theee  pariodloala  did  net 
depend  upon  or  have  any  direct  relation  tc  the  advertising 
0 ntraote  which  the  plaintiff  offered,  and  tha  defendant  re- 
fused to  reeel ve  except  upon  the  terms  atata  1 in  tha  declara- 
tion.* (252  U.  S.  442). 

Thera  la  no  question  that  the  aale  of  a nedepeper  by  a person  in 
one  atate  to  a person  in  another  etate  aa  a part  of  which  the  new-peper 
is  to  be  delivered  by  a movement  in  interstate  oommeree  le  a sale  in 
interstate  commerce  end  that  no  tax  could  be  imposed  on  account  of  suoh 
a aale,  what^eanftie , r.eqs^yfar  be  regarded  in  its  physical  aspect,  Tha 
Lottary  Case  (19°3)»  or  la  its  non-physloal  aspect  as 

the  tra:  emission  of  intelligence,  International  Text  »ok  Co.  v.  PlSS, 
supra.  This  was  all  that  was  decided  la  ;-oat  Printing  and  ''ubllahlng  Co, 
v.  Brewster,  246  Tad.  321,  district  Court  Kansas,  1917*  1*  •.  t at  sinoa 
lntaratata  salsa  could  not  be  prohibited  by  prohibiting  tha  sale  of  tha 
newspaper  qua  newspaper,  so  it  follows  that  the  same  result  could  not  be 
reached  by  saying  that  the  sale  could  be  prohibited  unless  the  paper  left 
out  a valuable  part  thereof,  for  the  whole  aale  was  exempt  from  state  in- 
terference, beoause  tha  whole  paper  wea  only  the  sum  of  it a parts. 

It  ia  undeniably  true  that  the  newspaper  acts  aa  the  middle  link 
in  a chain  for  transmitting  ideas  from  tha  advertiser  to  members  of  the 
public,  and  that  ideas  pass  by  auoh  chain  from  advert iaara  in  one  state 
tv.  members  of  the  public  In  otbar  states,  and  that  what  tha  advartiaar 
pays  for  la  the  esrvloe  of  tha  newspaper  in  transmitting  auoh  ideas,  but 
these  considerations  were  present  with  even  greater  fare#  with  the  Satur- 
day evening  poet,  Blvasenatook  Bros.  Advertising  Agency  v.  Turtle  ubllahing 
Company,  supra. 

A tax  la  imposed  upon  tha  occupation  of  sailing  measured  by  re- 
ceipts from  talas.  Tbc  sale  involved  is  not  tha  sale  of  tha  newspaper  con- 
taining tha  advertisements,  for  the  newspapers  -era  sold  to  subscribers, 
and  tha  fact  that  such  sales  to  subscribers  are  in  interstate  eaoaaree 
cannot  affeot  taxes  based  on  receipts  from  ether  salee  to  other  persona 
of  soma  thing  entirely  different.  If  it  could,  a newspaper  by  having  one 
out-of-state  subscriber  could  say  that  carrying  a want  ad  for  a cook  for 
a local  resident  was  a transaction  of  Interstate  commerce,  and  tha  receipts 
therefrom  exempt  from  taxation. 

As  to  the  type  of  "newspaper  service"  described  in  the  third  para- 
graph of  your  letter,  the  above  will  answer  your  question  on  the  affeot  of 
interstate  circulation  on  taxability  on  aooount  of  receipts  from  advertising. 
Aa  to  the  last  sentence  of  your  third  paragraph,  tna  application  of  the  tax 
to  raaaipts  from  advertisers  is  not  aff acted  by  the  place  of  entering  Into 
tha  contract,  as  it  lx  the  servloe  of  publication  from  whlah  tha  receipts 
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are  deri red  and  not  the  enterin'?  Into  of  the  contract,  nor  la  taxability 
affected  by  the  place  of  manufacture  or  delivery  of  outs,  plates,  eto. 
because  the  receipts  with  respect  to  which  the  tax  Is  ["Imposed  with  which 
we  are  concerned  are  receipts  from  the  tale  of  the  seifloe  to  the  advsr- 
tlser,  snd  not  receipts  from  the  sale  of  the  pistes,  outs,  eto.,  to  the 
paper  by  their  manuf assurer , or  the  sale  of  the  plates  to  the  advertiser 
by  a manufacturer  or  sdvsrtislr^  stent.  Ths  only  receipts  which  we  are 
considering  are  the  receipts  or  ths  newspaper. 

in  conclusion,  it  ia  our  opinion  that  receipts  of  e newspaper 
published  in  frissourl  from  advertisers  outside  of  Missouri  from  publishing 
advertisements  in  or  furnishing  services  in  connection  with  such  publica- 
tion in  such  paper  subject  the  publisher  of  ths  paper  to  s tax  on  account 
of  engaging  1c  the  oesupetlon  of  furnishing  such  service,  snd  ths  feet  that 
tangible  personal  property  is  sect  into  the  state  for  use  In  printing  uuch 
advertisements  or  furnishing  such  services,  snd  the  feet  that  the  news- 
paper containing  such  advertisements  is  partially  sold  in  interstate 
commerce,  do  not  oaks  receipts  from  such  advertisers  receipts  from  business 
ocniueted  in  interstate  commerce,  snd  that  ell  of  such  receipts  are  taxable 
under  the  let  of  the  1933  Spseial  Session  of  ths  Oenarsl  Assembly  of  Missouri, 
House  Bill  19S.  5,  snd  that  this  would  be  true  regardless  of  the  plaew  at 
whloh  the  advertising  contract  was  entered  Into. 

Yours  very  truly. 


Err, -arc  h.  j^illzr 
ASSISTANT  ATT0VJ8KY  OENBlAU 

AF^OTEL : 
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SPECIAL  ELECTIONS: 


Sec.  IO389  not  applicable  - only  necessary  to 
appoint  two  Judges  and  two  clerks  at  each 
polling  place  for  the  Bond  Election  on  May  15,  1934. 


April  12,  1934 


Hon.  Gordon  Weir,  n 

Prosecuting  Attorney, 

Greenfield,  Missouri. 

Dear  Sir: 

This  department  is  in  receipt  of  your  letter  of  April 
5,  1934  reguesting  an  opinion  as  to  the  following  state  of 
facts: 


FILED 


"The  Comity  Court  wants  to  know 
if  they  will  be  required  to  select 
six  Judges  and  four  clerks  for  the 
election  to  be  held  the  15th  day 
of  May,  1934,  on  the  bond  question 
or  can  they  select  only  two  Judges 
and  two  clerks  to  take  care  of  this, 
as  this  number,  they  think  will  be 
sufficient  to  do  the  work." 

Section  IO389,  H.  S.  Mo.  1929  provides  in  part  as 

follows: 


"Whenever  a proposed  amendment  to 
the  Constitution  or  the  proposition: 

1 Shall  there  be  a convention  to 
revise  and  amend  the  Constitution1? 
shall  be  submitted  to  the  voters  at 
a special  election,  said  election 
shall  be  conducted  in  the  manner 
provided  by  law  for  general  elections 
and  said  propositions  shall  be  sub- 
mitted, voted  on,  the  returns  certified 
and  the  results  proclaimed  in  the  manner 
provided  by  law  in  case  such  propositions 
are  submitted  at  a general  election: 
Provided  that  it  shall  not  be  necessary 
to  hold  said  election  with  booths  for 
the  voters  and  that  said  election  shall 
be  conducted  by  two  judges  and  two 
clerks  at  each  polling  place,  one  Judge 
and  one  clerk  to  be  selected  from  each 
of  the  two  parties  which  cast  the  highest 
and  next  to  the  highest  number  of  votes 
for  governor  at  the  last  general  election; 
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except  that  in  cities  and  counties 
where  registration  of  voters  is  now 
provided  for  by  lav  that  said  special 
elections  shall  be  held  in  accordance 
with  the  provisions  of  lav  now  in 
effect  applicable  to  the  holding  of 
elections  in  said  cities  and  coun- 
ties: *********" 

Dade  County  is  a county  having  a population  of  some  11,000 
inhabitants  and  there  is  no  special  lav  providing  for  registration 
of  voters. 


The  general  lav  respecting  elections  with  reference  to  the 
appointment  of  Judges  is  Section  10206,  R.  S.  Mo.  1929*  which  pro- 
vides in  part  as  follows : 

"In  all  counties  in  this  state,  four 
Judges  of  election  shall  be  appointed 
by  the  county  court  for  each  election 
precinct  in  each  . of  said  counties;****" 

Dlls  section  is  expressly  made  inapplicable  to  special 
elections  held  to  amend  the  Constitution;  it  Is  therefore  the  opin- 
ion of  this.,  department  that  by  reason  of  Section  IO389,  supra, 
it  is  only  necessary  to  appoint  two  Judges  and  two  clerks  at  each 
polling  place  for  the  bond  election  to  be  held  on  the  15th  day 
of  May,  1934. 

Respectfully  submitted, 


JOHN  W.  HOFFMAN,  Jr., 
Assistant  Attorney  General 

APPROVED: 


ROY  McKITTRICK, 
Attorney  General 


JVH: AH 
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PHYSICIAHS: 
CHIROPODIST* I 


) A registered  physio ien  may  hold  himself  out  to  the 
t publio  as  a ohiropodist,  and  in  so  doing  does  not 
) violate  criminal  lav. 


JT1 

May  1,  1934. 


Hon.  Y . Richard  'eber 
.•ember.  House  of  Representatives 
341-2-8  Ridge  Building 
Kansas  City,  Missouri 


Dear  Mr.  Weber* 


This  is  to  aeknowledge  your  letter  as  follows t 

"I  would  appreciate  it  very  much  if 
you  would  give  me  the  opinion  of  the 
Attorney  General's  Office  on  the 
follewing  proposition  s- 

Can  a duly  licensed  physician,-  that 
is  one  holding  an  D.  Degree,-  alee 
licensed  in  the  State  of  Missouri, 
advertise  and  hold  himself  out  and  use 
the  torn.  Chiropodist? 

There  seems  to  be  some  ml emsder standing 
between  the  Chiropodist  Assoeiation  in 
regard  to  the  use  of  this  term  by  any- 
one other  than  a licensed  Chiropodist.* 


Section  9111,  R.  S.  Mo.  1929.  provides  that: 

■it  shall  be  unlawful  for  any  person 
not  now  a registered  physician  within 
the  meaning  of  the  lav  to  praotiee  medi- 
cine or  surgery  in  any  of  its  depart- 
ments, or  to  profess  to  cure  and  attempt 
to  treat  the  aiek  and  others  afflieted 
. with  bodily  or  mental  inf  irmities,  * • #.* 


Hon.  F.  Richard  Weber 


Hay  1,  1934. 


▲ person  licensed  and  registered  as  a physician  may 
treat  the  human  body  of  any  of  Its  inf irml ties.  Thus,  a regis- 
tered physician  may  treat  aliments  of  the  human  foot. 

In  your  letter  you  state  that  the  person  holding  him- 
self out  to  the  public  as  a chiropodist  Is  a licensed  physician 
in  this  State. 

Article  4,  Chapter  6S,  R.  3.  Mo.  1919,  pertains  to 
"chiropody”.  Section  9075  defines  *chlropody”  as  fellevss 

"The  definition  of  the  word  'chiropody' 
shall,  for  the  purpose  of  this  artiole, 
be  held  to  be  the  local,  medical,  mechan- 
ical or  surgical  treatments  of  the  ail- 
ments of  the  human  foot,  and  massage  in 
connection  therewith  exoept  amputation 
of  the  foot  or  toes,  or  the  use  of 
anaesthetics  other  than  local,  or  the  use 
of  drugs  or  medicine  other  than  local 
anti septic s.” 


Section  9080,  of  the  same  article  and  chapter,  provide* 
the  following  * 

"It  shall  be  deemed  prime  facie  evidence 
of  the  practice  of  chiropody,  or  of 
holding  oneself  out  as  a practitioner 
within  the  meaning  of  this  article, 
for  any  person  to  treat  in  any  manner 
the  human  foot  by  medical,  mechanical 
or  surgical  methods,  or  to  use  the  title 
'chiropodist'  or  'registered  chiropodist,' 
or  any  other  words,  or  letters,  which 
designate,  or  tend  to  designate,  to  the 
public  that  the  person  so  treating  or 
holding  himself  or  herself  out  to  treat, 
is  a chiropodist.” 


Section  9068,  R.  S.  Mo.  19S9,  provides  In  part  the 
following! 


This  article  shall  not  apply  * * * * * 
nor  to  any  physician  duly  registered. 


Hon.  F.  Richard  Habar 


May  1,  1 >34 


Tha  word  "chiropody"  hus  a vail  defined  meaning  will 
the  public , namely,  that  of  treatment  of  ailaanta  of  tha 
human  foot.  And  tha  statute  provides  that  only  thoae  who 
are  registered  as  a "chiropodist"  may  treat  such  ailments) 
however,  registered  physicians  are  exempted.  Thus,  the 
provisions  of  article  4,  chapter  62,  do  not  apply  in  any 
particular  to  a registered  physician.  A registered  physician 
any  do  all  things  that  a registered  chiropodist  aay  do. 

The  Legislature  has  undertaken  to  regulate,  as  a 
safeguard  to  the  public,  persons  from  treating  all-neats  of 
the  human  body  unless  such  be  competent)  a person  being  deem- 
ed competent  when  he  has  met  the  qualifications  required  by 
statute.  In  other  words,  the  public  is  protected  against 
fraud.  Thus,  if  one  holds  himself  out  as  a chiropodist  he 
must  be  qualified  and  licensed  under  the  law  to  treat  ailments 
of  the  human  foot)  and  a registered  chiropodist  is  qualified, 
and  eo  is  a registered  physician. 


It  is  our  opinion  that  a licensed  registered  physician 
aay  hold  himself  out  to  the  public  as  a chiropodist  and  in 
so  doing  does  not  violate  the  penal  statutes  of  the  state  of 
Missouri. 


Yours  very  truly. 


Ames  L.  HornBostel 
Assistant  Attorney-General. 


APPROVED: 


At  tommy- General. 


JLHlEG 


SCHOOLS* 


Employment  teachers  and  number  thereof  discretionary 
with  board  --  contingent  upon  funds  in  possession  or 
amount  voted • — 


-p' 

HaJ  24,  1934. 


E.  P.  Weir,  id.  D. 
President  of  school  Board 

Meadvllle,  Missouri 


T 


FILED 


Dear  Doctor  Weir: 


This  Is  to  acknowledge  your  letter,  as  follows: 

"ffe  have  33  average  dally  attendance 
in  digh  School,  only  enough  for  three 
high  school  teachers.  Can  we  employ 
another  high  school  teacher  legally 
and  use  the  school  funds  to  pay  his 
salary?  Dr  the  taxpayers  money  to 
employ  a music  teacher.  1 am  anxious 
to  know  so  that  we  may  be  able  to  com- 
plete our  teaching  staff.” 


I. 


Seotion  9207  R.  3.  Mo.  1929,  provides  in  part  as 

follows: 


"The  board  shall  have  power  to  make  all 
needful  rules  and  regulations  for  the 
organisation,  grading  and  government 
in  their  school  district  etc.” 


Section  9209,  Laws  of  Missouri,  1933,  page  387,  provides 
in  part  as  follows: 

"The  board  shall  have  power,  at  a regular 
or  special  meeting  called  after  the 
annual  school  meeting,  to  contract  with 
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and  employ  legally  qualified  teaohers 
for  and  In  the  name  of  the  district; 
***♦*•  All  transactions  of  the 
board  under  this  section  must  be  record- 
ed by  and  filed  with  the  dlstrlot  clerk." 


Thus,  the  management  and  control  of  the  school  and 
employment  of  the  teachers  therein,  is  rested  in  the  board. 


II. 

Seotion  9213,  H.  3.  >o.  1<*29,  provides: 

"The  board  of  directors  or  board  of  educa- 
tion of  any  school  district  in  this  state 
may  provide  for  the  gratuitous  education 
of  persona  between  five  and  six  and  over 
twenty  years  of  age,  resident  in  such 
school  dlstrlot.  Such  gratuitous  educa- 
tion, however,  shall  be  provided  only  out 
of  revenues  derived  by  suoh  school  district 
from  sources  other  than  those  described  in 
section  6,  article  XI  of  the  Constitution 
of  this  state,  and  only  with  so  much  of 
such  revenues  as  are  not  required  for  the 
establishing  and  maintaining  of  free 
public  schools  in  suoh  school  districts 
for  the  gratuitous  Instruction  of  persons 
between  the  ages  of  six  and  twenty  years: 
provided,  that  nothing  in  this  section 
shall  be  construed  as  affecting  the  basis 
of  apportionment  of  the  publlo  school  fund 
of  this  state  as  now  fixed  by  law." 


Seotion  11,  itrtlcle  X,  Constitution  of  Missouri,  pro- 
vides in  part  as  follows: 

"For  sc  ool  purposes  in  districts  composed 
of  cities  which  have  one  hundred  thousand 
inhabitants  or  more,  the  annual  rate  on 
property  shall  not  exceed  sixty  cents  on 
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the  hundred  dollars  valuation  and  In 
other  dlstrlc ta  forty  cents  on  ifae 
hundred  dollars  valuation:  Provided, 
fhe  aforesaid  annual  raise  for  school 
purposes  may  be  increased,  in  districts 
formed  of  cities  and  towns,  to  an 
amount  not  to  exceed  one  dollar  on  the 
hundred  dollars  valuation,  and  in  other 
districts  to  an  aamunt  not  to  exceed 
sixty-five  cents  on  the  hundred  dollars 
valuation,  on  ths  condition  that  a 
majority  ofHEhs  voters  ^io  are  tax-payers 
vo tin,,  at  an  election  held  to  decide  the 
question,  vote  for  said  lnoreaiee.  ****." 


Section  9214,  R.  S.  Mo.  1929,  provides: 

"The  board  of  directors  of  each  district 
shall,  on  or  before  the  fifteenth  day  of 
May  of  each  year,  forward  to  the  county 
elerk  an  estl  mate  of  the  amount  of  f toads 
necessary  to  sustain  the  schools  of  their 
district  for  the  time  required  by  law, 
or,  when  a longer  term  has  been  ordered 
by  the  annual  meeting,  for  the  time  thus 
decided  upon,  together  with  such  other 
amount  for  purchasing  sits,  erecting 
buildings  or  meeting  bonded  indebtedness, 
and  Interest  on  same,  as  may  have  been 
legally  ordered  in  such  estimate,  stating 
clearly  the  amount  deemed  necessary  for 
each  fund,  and  the  rate  required  to  raise 
such  amount." 


Section  9226,  R.  S.  Mo.  1929,  provides: 

■ henever  it  shall  becoms  neoessary,  in 
the  Judgment  of  the  board  of  directors 
or  board  of  education  of  any  school 
distrlet  in  this  state,  to  increase  the 
annual  rate  of  taxation  for  school 
purposes,  or  when  any  five  resident  tax- 
payers of  such  district  shall  petition 
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auoh  board,  in  writing,  that  thev  desire 
an  incraaaa  on  the  rate  of  taxation,  auoh 
board  shall  determine  the  rate  of  taxation 
necessary  to  be  levied  in  such  district 
within  the  aaxlmum  rates  prescribed  by  the 
Constitution  for  such  purposes,  and  shall 
submit  to  the  voters  of  said  school  district, 
at  an  election  to  be  by  such  board  called 
and  held  for  that  purpose,  at  the  usual 
place  of  holding  elections  for  members  of 
such  board,  whether  the  rate  of  taxation 
be  increased  as  proposed  by  said  board, 
due  notice  having  beer  given  as  required 
by  section  9883;  and  if  a majority  of  the 
voters  who  are  taxpayers  voting  at  such 
election  on  the  proposition  to  Increase 
levy  shall  vote  in  favor  of  such  Increase, 
the  result  of  such  vote,  and  the  rate  of 
taxation  so  voted  In  such  district,  shall 
be  certified  by  the  clerk  or  secretary  of 
such  board  or  district  to  the  clerk  of  the 
county  court  of  the  proper  county,  who  shall, 
on  the  receipt  thereof,  proceed  to  assess 
and  carry  out  the  amount  so  returned  on  the 
tax  books  on  all  the  taxable  property,  real 
and  personal,  of  such  sehool  district,  as 
shown  by  the  last  annual  assessment  for 
state  and  county  purposes,  including  all 
statements  of  merchants  as  provided  by  law," 


See  also,  Kansas  City,  Fort  seott  and  Memphis  Railroad 
Company  v.  Chapin,  162  Mo.  409, 


It  is  thus  seen  that  the  board  of  directors  of  each 
district  shall  estimate  the  funds  necessary  to  sustain  the 
school  for  the  ensuing  year  but  said  board  is  limited  to  the 
amount  of  the  estimate  by  the  Constitution  and  as  provided  by 
Section  9286,  supra,  if  it  becomes  necessary  to  Increase  the 
annual  rate  of  taxation  for  sehool  purposes,  then  such  must  be 
done  by  petition  and  submitted  to  the  voters  of  the  sohool 
district. 
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COMCLUSIOI. 

Hereinabove  It  was  ahcwn  that  the  board  of  directors 
have  the  manage.ittnt  and  control  of  the  school;  also,  the 
employing  of  teachers;  also,  the  estimating  of  the  amount  of 
funds  necessary  to  sustain  the  school.  It  is  Incumbent 
upon  the  school  board  to  provide  for  such  needs  (teachers) 
of  the  school  district,  to  the  end  that  gratuitous  instruc- 
tion will  be  provided  for  the  pupils.  The  number  of  teachers 
to  be  employed  is  discretionary  with  the  board.  However, 
the  board  is  limited  to  the  number  of  teaohers  if  the  esti- 
mate for  the  paying  of  such  teachers*  wages  exceede the 
amont  of  the  forty-cent  levy  on  the  one  hundred  dollars 
valuation)  in  which  event,  must  be  voted  by  the  taxpayers. 

Therefore,  if  a school  district  has  enough  funds  or 
votes  more  money  with  which  to  employ  additional  teaohers, 
then,  in  our  opinion,  such  teacher,  or  teaohers,  may  be  employ- 
ed and  funds  expended  for  their  wages. 


Tours  very  truly. 


James  L.  horn Ho a tel 
Assistant  Attorney -General. 


APPROVED* 


r:y  KzrarsBK — 

Attorney-General • 


JLHxEO 


e.i.ec*I OHS t Vacancies  occurring  before  primary  must  bj  filled 
after  the  primary  election. 


July  IS.  1934. 


Hr.  ft • P.  Whit* 
Attorney  at  Lav 
Eldon#  Missouri 


Dear  Sir : 


This  Department  is  in  receipt  of  your  request  for  an 
opinion  as  to  the  following  state  of  facts t 

"Here#  in  Miller  County,  our  candidate  for 
County  Clerk#  has  withdrawn#  he  being 
the  only  candidate  for  said  office#  leaves 
a vacancy  in  the  Democrat  Ticket#  far  the 
Primary  Election,  low  the  question  has 
arose#  Can  the  county  central  eonaittee 
fill  the  vacancy  before  the  Primary  or 
will  it  be  necessary  to  wait  until  after 
the  primary  election  and  have  such  vacancy 
filled  by  the  newly  ;-e  lee  ted  committee. 

Section  10838  ft.  S.  1989  does  not  seem  to 
be  clear  on  this  particular  point." 


Section  10858#  R.  S.  Mo.  1989#  provides! 

"Vacancies  occurring  after  the  holding  of 
any  primary  or  where  no  person  shall 
offer  himself  as  a candidate  before  such 
primary#  shall  be  filled  by  the  party 
committee  of  the  district#  county  or  state# 
as  the  case  may  bet  Provided#  however# 
that  no  name  shall  be  allowed  on  any 
ticket  ion  til  the  required  gee  shall  have 
been  paid." 


Mr.  R.  P.  jfhlte 


July  15#  1934 
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It  will  be  noticed  that  this  section  provides  for  the 
filling  of  vacancies  only  after  the  priasry  eleotions.  As  to 
this  point  the  Supreme  Court  of  Kiseouri  in  the  eaee  of  State 
ex  inf.  Barrett  v.  McClure*  299  Mo.  688  said  (1.  c.  694) t 

"It  is  further  contended  that  under  the 
terns  of  the  statutes  quoted  a political 
committee  could  fill  only  a vacancy  on 
the  ticket  nominated;  that  vacancies 
referred  to  do  not  naan  vacancies  in  an 
offloe.  Of  course  a political  cornel 
can  fill  only;  a vacancy  occurring  on 
ticket  nominated.  ***♦#•**# 

****### 

"In  State  ex  rcl.  v.  Kortjohn*  246  Mo. 

1.  e.  42*  this  court*  in  considering 
Section  4838*  Revised  Statutes  1919* 
said:  •This  section  is  broad  enough  to 
permit  the  party  committee  of  such  party 
to  fill  any  and  all  vacancies  upon  their 
party  ticket.  * 

"These  direct  rulings  by  this  court*  and 
the  attitude  of  the  majority  in  the  Roach 
Case*  makes  clear  the  accepted  doctrine 
that  a party  committee  has  authority  to 
fill  any  vacancy  which  happens  to  be  upon 
the  nominated  ticket,  no  natter  how  or 
when  that  vacancy  occurs*  whether  by  the 
death  or  resignation  ef  someone  nominated 
or  by  the  failure  or  inability  of  the 
eleotors  at  the  primary  to  make  a nomination." 


In  view  of  the  foregoing*  it  is  the  opinion  of  this  Depart- 
ment that  by  reason  of  Section  10268*  R.  S.  Mo.  1929*  it  Mil 
be  neocssary  to  wait  until  after  the  priasry  election  in  August 
before  the  county  central  committee  may  legally  fill  the  vacancy 


.'dr.  R . F.  Ah±te 


July  IS,  1934. 
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in  the  Democratic  ticket  for  the  office  of  County  Clerk* 


Reapeotfully  aubadtted* 


JOBS  W.  HOFFMAN,  JR., 
Assistant  Attorney- General . 


APPROVED* 


T^"Me&I'ffli« 
Attorney— General  • 


JWHlEO 


CONSTABLE— HIGHWAY  PATROLMEN — JUSTICE  COURTS:  Arrest a made  by 
Highway  Patrolmen  not  predicated  on  warrant  issued  to  a constable. 
Constable  alone  is  not  the  only  officer  of  a Justice  Court. 
Constable  fees  out  of  Justice  Court  are  limited  to  statutory  allow- 
ance and  are  collectible  only  where  actual  service  is  rendered. 

1-i$ 


July  16,  1934. 


Honorable  J.  B.  Wentker 
Prosecuting  Attorney 
St.  Oharlee,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request  for 
an  opinion  wherein  you  eubmit  three  questions,  as  follows: 

"1st.  The  Constable  oontends  that  in  a case 
of  every  arrest  made  by  the  Patrolmen  and 
Weight  Offioers  that  a warrant  be  directed  to 
him  as  Constable  for  service* 

"2nd.  The  Constable  also  contends  that  he 
is  to  deliver  all  papers,  including  warrants, 
out  of  the  J.  P.  Courts.  It  is  ay  contention 
that  under  Section  3418  Revised  Statutes  1929 
in  misdemeanor  oases  out  of  the  J.  P.  Courts, 
the  Sheriff  of  the  County  or  Constable  of  the 
Township  may  make  the  service,  and  that  by 
reason  of  Section  13,  Page  234,  Laws  of  1931, 
the  State  Patrolmen  may  also  serve  criminal 
process.  As  to  civil  process  it  is  my  conten- 
tion that  the  Sheriff  also  has  certain  rights 
of  service  but  that  the  matter  is  not  of  great 
moment  here  because  the  Constable  has  been 
regularly  serving  civil  processes. 

"3rd.  The  Constable  claims  that  he  alone  has 
the  right  to  collect  fines  and  costs,  and  that 
he  should  be  paid  even  in  those  oases  in  which 
the  Justice  has  Issued  no  warrant  and  he  has 
performed  no  duties.  It  is  my  contention  that 
the  Constable  is  to  collect  such  fines  and 
costs  only  in  those  cases  where  execution  has 
been  issued  and  that  it  is  proper  for  the  Jus- 
tice to  receive  the  money  upon  pleas  of  guilty; 
in  fact.  Justices  have  been  turning  over  to 
the  Prosecuting  Attorney  the  Prosecuting  Attor- 
ney fees  and  the  Prosecuting  Attorney  has  been 
making  his  report  of  such  fees  collected." 


Honorable  J.  B.  Wentker 


July  16 , 1934 


-3— 


i 

Section  3511,  H.  S.  Mo.  1929,  provides  that  upon  in- 
formation being  filed  a warrant  is  to  issue  and  reads  in  part 
as  follows: 

"Upon  the  filing  of  the  information  a war- 
rant 8 hall  issue  for  the  apprehension  of  the 
person  oharged  with  the  offense,  unless  he 
be  in  custody  or  voluntarily  surrender  him- 
self in  custody  of  the  oourt;*  • * 

Thus  we  see  that  if  the  alleged  violator  is  immediately 
brought  before  the  Justice  of  the  Peace,  he  is  in  custody  of  the 
court,  and  under  the  above  Section  it  is  not  necessary  that  a 
Justioe  of  the  Peace  first  issue  a warrant. 

haws  of  Missouri,  1931,  pages  234  and  235  set  out  the 
rules  and  regulations  of  the  State  Highway  Patrol* 

Section  11  provides  in  part  as  follows: 

•*  * • • All  fees  for  the  arrest  and  trans- 
portation of  persons  arrested  and  witnesses' 
fees  for  members  of  the  patrol  shall  be  the 
same  as  provided  by  lav  for  sheriffs  and 
shall  be  taxed  and  collected  as  costs  and 
paid  into  the  state  treasury  as  provided  by 
law." 

Section  12  provides  in  part  as  follows: 

"It  shall  be  the  duty  of  the  patrol  to  police 
the  highways  constructed  and  maintained  by 
the  commission;  to  regulate  the  movement  of 
traffic  thereon;  to  enforce  thereon  the  laws 
of  this  state  relating  to  the  operation  and 
use  of  vehicles  on  the  highways;  to  enforce 
and  prevent  thereon  the  violation  of  the  laws 
relatihg  to  the  size,  weight  and  speed  of 
commercial  motor  vehicles  and  all  laws  de- 
signed to  protect  and  safeguard  the  highway? 
constructed  and  maintained  by  the  commission. 

It  shall  be  the  duty  of  the  patrol  whenever 
possible  to  determine  persons  causing  or  re- 
sponsible for  the  breaking,  damaging  or  de- 
struction of  any  improved  hard  surfaced  road- 
way, structure,  sign  markers,  guard  rail  or 
any  other  appurtenance  constructed  or  main- 
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t&ined  by  the  commission  and  to  arrest  per- 
sons criminally  responsible  therefor  and  to 
bring  them  before  the  proper  officials  for 
prosecution.*  * • 

Section  1Z  provides  in  part  as  follows: 

"The  members  of  the  patrol  are  hereby  de- 
clared to  be  offloers  of  the  state  of 
Missouri  sad  shall  be  so  doomed  and  taken 
in  all  courts  haring  jurisdiction  of  of- 
fenses against  the  lavs  of  this  state.  The 
members  of  the  patrol  shall  hare  the  powers 
now  or  hereafter  rested  by  law  in  pesos  of- 
ficers except  the  serving  or  execution  of 
civil  prooess.  The  members  of  the  patrol 
shall  hare  authority  to  arrest  without  writ, 
rule,  order  or  process  any  person  detected 
by  him  in  the  aet  of  violating  any  lav  of  the 
state.  • * • 

Section  14  provides  as  follows: 

"Any  person  arrested  by  a member  of  the  patrol 
shall  forthwith  be  taken  by  suoh  member  before 
the  oourt  or  magistrate  haring  jurisdiction 
of  the  crime  whereof  such  person  so  arrested 
is  charged  there  to  be  dealt  with  according 
to  law." 

Under  the  above  rules  and  regulations  of  the  State  High- 
way Patrol  the  members  of  the  Patrol  are  deolarwd  offloers  of 
the  State  and  are  rested  by  lav  with  powers  poeseseed  by  peaoe 
officers,  vxoept  service  of  civil  process.  The  members  of  the 
State  Patrol  are  further  given  the  authority  to  arrest  any  per- 
son detected  by  him  in  the  violation  of  any  law  of  this  State. 

Section  7790,  R.  8.  Mo.  1929,  provides  that  the  High- 
way Commissi  on  may  deputise  and  appoint  persons  to  enforce  the 
provisions  of  Sections  relating  to  Motor  vehicles,  and  reads  as 
follows: 


"It  shall  be  the  duty  of  the  sheriff  of 
each  county  or  city  to  see  that  the  pro- 
visions of  sections  7787  to  7792,  inclusive, 
are  enforced  and  any  peace  officer  or  po- 
lice officer  of  any  county  or  olty  shall 


Honorable  J.  B.  Wentker 


July  16,  1934. 


hare  the  power  to  arrest  on  sight  or  upon 
a warrant  any  person  found  violating  or 
having  violated  the  provisions  of  said  sec- 
tions. The  sheriff  or  any  peace  officer  is 
hereby  given  the  power  to  stop  any  suoh 
conveyance  or  vehicle  as  above  described 
upon  the  public  highway  for  the  purpose  of 
determining  whether  such  vehicle  is  loaded 
in  excess  of  the  provisions  of  the  preced- 
ing eeotions  and  if  he  finds  such  vehicle 
loaded  in  violation  of  the  provisions  hereof 
he  shall  have  a right  at  that  tine  and 
plaoe  to  cause  the  excess  load  to  be  removed 
from  suoh  vehicle;  and  provided  further, 
that  any  regularly  employed  maintenance  man 
of  the  state  highway  department  shall  have 
the  right  and  authority  in  any  part  of  this 
state  to  stop  any  such  oonveyanoe  or  vehicle 
upon  the  public  highway  for  the  purpose  of 
determining  whether  such  vehicle  is  loaded 
in  excess  of  the  provisions  of  sections  7787 
to  7792,  inclusive,  and  if  he  finds  suoh 
vehicle  loaded  in  violation  of  the  provisions 
thereof  he  shall  have  the  right  at  that  time 
and  plaoe  to  cause  the  excess  load  to  be  re- 
moved from  such  vehicle;  and  provided  further . 
that  the  highway  oommlsslon  of  this  state 
may  deputise  and  appoint  any  number  of  their 
regularly  employed  maintenance  men  to  enforce 
the  provisions  of  said  sections,  and  the 
maintenance  men  herein  delegated  and  appointed 
shall  report  to  the  proper  officers  any  vio- 
lations of  seotlons  7787  to  7792,  inclusive, 
for  prosecution  by  said  proper  officer." 

Here  again  peace  officers  have  the  power  to  arrest  on 
sight  or  upon  a warrant  any  person  found  violating  the  rules  and 
regulations  of  highways  pertaining  to  width,  helghth,  length  and 
weight  of  motor  vehicles. 

From  the  foregoing  statutory  provisions  we  are  of  the 
opinion  that  in  oase  of  an  arrest  made  by  a patrolman  or  weight 
officer  a warrant  need  not  be  directed  to  the  Constable  for  ser- 
vice. In  faot,  according  to  Section  7790  supra,  and  Seotion  13 
of  the  Lavs  of  Missouri  1931,  supra,  the  above  designated  offloers 
may  arrest  on  sight,  and  under  Seotion  3511  supra,  a warrant  is 
unnecessary  where  the  alleged  violator  is  in  custody  of  the  court. 
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However,  where  the  alleged  violator  is  not  in  custody  of  the 
oourt,  and  a warrant  is  neoessary,  it  may  be  served  by  the 
sheriff,  patrolman  and  weight  officer,  as  well  as  by  the  con- 
stable. 


II 

Section  11756  R.  S.  Mo.  1929,  sets  out  the  general 
powers  and  duties  of  constables,  and  reads  as  follows: 

"Constables  may  serve  warrants,  writs  of 
attachments,  subpoenas  and  all  other  pro- 
cess, both  civil  and  criminal,  and  exer- 
cise all  other  authority  conferred  upon 
them  by  law  throughout  their  respective 
counties." 

Section  11757  R.  S.  Mo.  1929,  provides  how  the  prooess 
is  served  in  oase  of  a vacancy  or  refusal  to  aot,  and  reads  as 
follows: 


"In  case  of  a vacancy  in  the  office  of  con- 
stable in  any  township,  or  when  the  oonstable 
is  interested  in  or  is  a party  to  the  suit, 
or  upon  the  refusal  of  the  proper  constable 
to  serve  the  civil  process  directed  to  the 
vonstable  of  suoh  township,  the  same  may  be 
executed  by  the  oonstable  of  any  adjoining 
township  in  which  there  may  be  an  acting  con- 
stable, to  be  designated  ty  Justice  issuing 
suoh  process,  in  the  same  manner  and  with 
like  effeot  as  if  executed  and  returned  by 
the  constable  of  the  township  so  Interested, 
or  in  which  the  vacancy  exists  or  refusal 
occurs.  If  any  township  be  divided,  the  oon- 
stable in  office  at  the  tine  of  the  division 
shall  ooatinue  to  be  the  oonstable  of  the 
township  In  whioh  his  residence  is,  and  an- 
other oonstable  shall  be  appointed  for  the 
other  township,  as  in  oase  of  vacancy." 

In  the  oase  of  Huhn  v.  Lang,  27  S.  W.  345;  122  Mo.  600 
1.  c.  606,  the  Oourt  said: 

"The  duties  and  powers  of  the  constable 
within  the  jurisdiction  of  a justice  are 
identical  with  those  of  a sheriff,*  * * *." 
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Again  in  the  op.se  of  3tegall  v.  Pigment  and  Chemical 
Co.,  150  Mo*  Ap.  351,1.  c.  365  the  Court  said: 

"It  is  slid  in  the  oase  of  Huhn  v.  Lang, 

III  166  Mo.  600,  37  8.  W.  345,  that  the  powers 
and  duties  of  oonstables  within  the  juris- 
diction of  the  justice  are  identical  with 
those  of  a sheriff,  and  so  with  reference  to 
this  special  constable,  while  his  returns, 
as  we  hold  are  not  as  ooncluslwe,  his  powers 
and  duties  in  the  servloe  of  process  which 
he  has  power  under  the  statute  to  make,  are 
as  broad  as  those  of  the  oonstable  himself 
or  of  a sheriff. 

Although  the  Huhn  and  Stegall  cases,  supra,  hold  that 
the  duties  and  powers  of  the  oonstable  within  the  jurisdiction 
of  & justice  are  identical  with  those  of  a sheriff,  yet  the 
converse  is  not  necessarily  trut*  That  is,  that  the  duties  and 
powers  of  the  sheriff  within  the  jurisdiction  of  a justice  are 
identical  with  those  of  a constable. 

Section  3193  R.  S.  Mo.  1939  sets  out  to  whom  the  pro- 
cess 1 8 directed  and  reads  in  part  as  follows: 

•In  all  oases  not  otherwise  specially  pro- 
vided for,  the  process  shall  be  a summons, 
and  every  summons  shall  be  directed  to  the 
constable  of  the  township  in  which  the 
justice  who  granted  the  same  resides.*  * *.* 

Section  3195  R.8.  Mo.  1939  sets  out  the  form  of  a 
summons  and  reads  in  part  as  follows: 

•The  state  of  Missouri,  to  the  constable  of 
township,*  * • *.* 

Section  2196  R.  8.  Mo.  1929,  provides  when  a justice 
nay  empower  a suitable  person  to  execute  process,  and  reads  as 
follows : 


•Every  justice  issuing  any  process  authorized 
by  this  article,  $pon  being  satisfied  that 
such  process  will  not  be  executed  for  want 
of  an  officer  to  be  had  in  tine  to  execute 
the  same,  or  in  all  oases  where  the  constable 
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is  a party  to  the  pending  suit  or  is  other*- 
wise  interested  in  the  result  thereof,  nay 
empower  any  suitable  person,  not  being  a 
party  to  the  suit,  to  execute  the  sane,  by 
indorsement  upon  such  prooesa  to  the  follow- 
ing effect:*  * • •• 

Under  Sections  2193,  2199  and  2197,  supra,  it  is  clear- 
ly set  out  that  the  constable  is  the  proper  officer  to  serve 
warrants  issued  by  any  Justice  of  the  Peace,  in  case  of  oivil  pro- 
cess, and  the  Justice  may  only  empower  a suitable  person  to  ex- 
ecute the  proeess  when  the  constable  is  unaViable  or  when  the 
latter  is  a party  to  the  pending  suit  or  otherwise  interested* 

We  are  of  the  opinion  that  only  the  oonatable  may  serve  civil 
processes  unless  as  set  out  in  Section  2197  supra,  he  is  un- 
available , etc . 

Section  3418  R.  8.  Mo.  1929  provides  as  follows: 


"Upon  the  filing  of  a complaint  before  a 
justice  of  the  peace,  verified  by  the  oath 
or  affirmation  of  a person  competent  to 
testify  against  the  accused,  if  the  justice 
be  satisfied  that  the  accused  is  not  likely 
to  try  to  vscape  or  evade  prosecution  for  the 
offense  alleged,  it  shall  be  his  duty  to 
worthwith  forward  such  complaint  to  the  pro- 
secuting attorney;  and  it  shall  be  the  duty 
of  the  oomplainant  to  forthwith  inform  the 
prosecuting  attorney  what  facts  can  be  proved 
against  the  accused,  and  by  what  witnesses, 
and  the  residence  of  such  witnesses;  and  if, 
after  investigation  of  such  facts,  the  pro- 
secuting attorney  be  satisfied  that  am  offense 
has  cmen  committed,  and  that  a case  against 
the  accused  oan  be  made,  it  shall  be  his 
duty  to  immediately  file  his  information 
before  the  justice  taking  the  complaint,  and 
give  to  said  justloe  a list  of  the  witnesses 
to  be  subpoenaed  on  the  part  of  the  state; 

upon  the  filing  of  the  information  by  the 
prosecuting  attorney,  as  herein  provided, 
with  the  justioe  of  the  peaoe,  or  upon  the 
filing  of  an  information  by  the  prosecuting 
attorney  upon  his  own  information  and  belief, 
without  complaint  of  a pr 

having  previously  been  filed,  it  shall  be  the 
duty  of  the  justice  to  forthwith  issue  a 
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warrant  for  the  arrest  of  the  defendant, 
dlreoted  to  the  sheriff  of  the  county  or 
constable  of  the  township,  or,  if  no  such 
officer  is  at  hand,  then  to  some  competent 
person  who  shall  be  specially  deputed  by 
the  justice  to  execute  the  sane,  by  written 
indorsement  to  that  effect  on  such  warrant." 

Seotlon  11518  R.S.  Mo  1929,  provides  in  part  as  follows: 

"Every  sheriff  shall  quelrll  and  suppress 
assaults  and  batteries,  riots,  rout s,  affrays 
and  Insurrections;  shall  apprehend  and  com- 
mit to  jail  all  felons  and  traitors,  and 
execute  all  process  directed  to  him  by  legal 
authority,  including  writs  of  replevin, 
attachments  and  final  process  Issued  by 
justices  of  the  peaoe;*  • * 

It  is  true  that  under  Section  3418,  supra,  a justice 
may  issue  a warrant  directed  to  the  sheriff  of  the  oounty  or 
constable  of  the  township,  but  that  8ectlon  deals  with  proceed- 
ings before  justices  in  misdemeanors.  It  deals  with  "criminal 
and  not  civil  prooess".  The  oonstabls  (Seotlon  11756,  supra,) 
is  a proper  pf fleer  to  deliver  writs  of  attachment,  subpoenas, 
and  all  other  prooess  both  olvll  and  criminal,  but  that  does  not 
mean  that  the  oons table  alone  is  to  deliver  all  papers  out  of  the 
Justioe  of  the  Peace  Courts.  Seotlon  11518,  supra,  sets  out  the 
deneral  duties  of  the  sheriff  and  gives  him  the  power  to  "execute 
all  process  directed  to  him  by  legal  authority.  Including  writs 
of  replevin,  attachments  and  final  process  issued  by  justices  of 
the  peace. 


Ill 

8ection  11777  R.  8.  Mo.  1929,  sets  out  the  fees  of 
constables,  and  we  are  of  the  opinion  that  in  those  oases  in 
which  the  justice  has  issued  no  warrant  and  the  constable  has 
performed  no  duty  that  he  eannot  collect  fines  and  costs.  The 
constable  can  only  oolleot  such  fines  and  oosts  in  oases  where 
an  execution  has  been  issued  by  the  Justice. 

In  the  case  of  State  ex  rel.  v.  Brown,  47  3.  W,  504; 
146  Mo.  401,  1.  c.  406,  the  court  said: 

"It  is  well  settled  that  no  officer  is 
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entltled  to  fees  of  any  kind  unless  provided 
for  by  statute,  and  being  solely  of  statutory 
right,  statutes  allowing  the  same  must  be 
strictly  construed.  State  ex  rel.  y.  Wofford. 

116  Mo.  220 i Shed  £.  Railroad.  67  Mo-  £§7* 

Gammon  v,  ^afayeste  Qo. . 76  Mo.  676.  In  the 
oase  last  cited  it  is  said:  'The  right  of  a 
public  officer  to  fees  la  derived  from  the  stat- 
ute. He  is  entitled  to  no  fees  for  services 
he  may  perform,  as  such  officer,  unless  the 
statute  gives  It.  When  the  statute  falls  to 
provide  a fee  for  servloes  he  Is  required  to 
perform  as  a public  officer,  he  has  no  olalm 
upon  the  state  for  compensation  for  such  ser- 
vices.* Williams  v.  Chariton  Co..  86  Mo.645. 

The  statute  (Section  11777)  does  not  provide  that  the 
Constable  is  to  oollect  fines  and  costs  in  those  oases  in  which 
the  Justloe  has  Issued  no  warrant  and  the  constable  has  performed 
no  duties  and,  therefore.  Is  not  entitled  to  same. 

Section  3456,  R.  8.  Mo.  1929,  sets  out  the  duties  of 
officers  in  the  collection  of  fines,  and  reads  in  part  as  follows: 

"It  shall  be  the  duty  of  the  justice  before 
whom  any  conviction  may  be  had  under  this  art- 
icle, if  there  be  no  appeal,  to  make  out  and 
certify,  and,  within  ten  days  after  the  date 
of  the  judgment,  deliver  to  the  treasurer  of 
the  oounty  and  olerk  of  the  county  oourt  each 
a statement  of  the  case,  the  amount  of  the  fine 
and  return  day  of  the  execution,  and  the  name  of 
the  oonatable  charged  with  the  collection  there- 
of;* * * *." 

We  axe  of  the  opinion  that  the  oonstable  alone  has  the 
power  to  oollect  fines  and  costs,  but  only  in  those  oases  where  ex- 
outlon  has  been  Issued.  Where  the  Justice  has  reoeived  the  money 
upon  a plea  of  guilty  and  execution  of  course  is  unnecessary  for 
the  money  has  already  been  collected. 

Respeotfully  submitted 


VM.  OR R SAWYERS 
Assistant  Attorney  General. 


APPROVED: 

ROT  MoKIT TRIOX 
Attorney  General. 


MV:l 


taxation: 


House  Bill  124  page  166,  Laws  Missouri  Extra  session  1933-  - 

1934,  not  a temporary  measure. 


December  26,  1934. 


Hon.  Jim  Kells 
Collector  of  Revenue 
^uonanan  County 
St. Joseph,  Missouri 


filed! 


Dear  Mr.  Veils: 

Acknowledgment  Is  herewith  made  of  your  request  for  an 
opinion  of  this  office  on  the  following  natter: 

"I  am  writing  you  In  regard  to  the  penalties 
that  will  be  effective  January  1,  1935.  te  are 
operating  now  u^der  House  bill  #134  which  makes 
penalties  apply  on  all  back  taxes  as  of  1933. 

1 am  wondering  whether  this  will  continue  through- 
out the  new  year  or  whether  we  win  have  to  revert 
back  to  the  old  high  penalties  that  were  effective 
prior  to  the  passage  of  this  bill. 

I have  nad  a great  many  requests  for  statements 
of  delinquent  taxes  figured  for  payment  some  of 
them  in  January,  others  in  February,  193b  and  I 
am  at  a loss  as  to  now  to  figure  these  penalties.4 

senate  bill  125,  page  166  Laws  of  Missouri,  Extra  Session, 
1933-34,  reads  as  follows: 

"That  all  penalties  and  Interest  on  personal 
and  Real  Estate  Taxes,  delinquent  for  the  year 
1933  and  prior  years  shall  be  computed  after 
December  31,  1933,  on  the  same  penalty  basis  as 
the  taxes  delinquent  for  the  year  1933  until 
paid.  “ 

It  is  to  be  noted  that  the  foregoing  section  makes  no 
limitation  upon  the  time  during  which  the  taxes  must  be  paid  to 
obtain  the  benefit  of  the  relief  thereby  given.  This  law  la 
quite  different  from  Senate  bill  40,  page  152  Laws,  Missouri,  1933- 
34,  Extra  session,  which  provides: 
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" section  3.  T i.e  provisions  of  this  act  shall 
cease  and  be  of  no  effect  after  December  31,  1933." 

And  Senate  Bill  8C  Lavs  Missouri  1933,  page  423,  whloh  provides: 

"Provided,  further,  that  after  Deo.  31,  1933, 
all  penalties,  interest  :4id  costs  as  aforesaid 
shall  be  restored  and  be  lu  full  foroe  and  effect 
for  the  full  period  of  time  since  their  accrual 
and  as  if  this  act  hau  not  been  passed." 

By  the  provisions  of  this  act  it  is  apparent  that  the  State 
and  County  have  finally  and  fully  resitted  the  penalties  *ilch 
accrued  prior  to  1932  and  that  hereafter  so  long  as  this  lav  is 
effective,  delinquent  taxes  lor  1932  and  prior  years  are  to  be  con- 
sidered Insofar  as  the  calculation  of  penalties  and  Interest  are 
concerned,  as  1933  taxes. 

Therefore,  it  is  the  opinion  of  thle  office  that  baring 
further  legislative  notion,  you  should  during  January  and  February 
and  thereafter,  accept  taxes  for  the  years  1932  and  prior  years  and 
require  only  the  penalties  to  be  paid  upon  suoh  taxes  as  you  would 
compute  for  like  taxes  delinquent  for  the  year  1933. 


Respectfully  submitted, 

HARRY  G.  T ALTNKR  Jr.' 
Assistant  Attorney  General 


approved: 


ROY  MCIITTRICI, 
Attorney  General 


hg*:mm 


NEPOTISM:  Right  of  City  Council  in  Louisiana,  Missouri,  to 
appoint  a brother  of  one  of  their  members  as  an 
election  judge  in  a city  election. 

ir/3 


March  10,  1934. 


Honorable  F.  D.  Wilkins 
City  Attorney 
Louisiana,  Missouri 

Dear  Sir: 


We  are  in  esceipt  of  your  letter  dated  March  1,  1934,  which 
reads  as  follows: 


"The  situation  concerning  the  approaching 
city  election  is  this.  S.  M.  Sizemore,  who 
is  at  present,  councilman-at-large  is  can- 
didate for  mayor  on  the  Republican  ticket. 
Dr.  J.  W.  Crewdson,  who  is  the  present  mayor 
and  who  has  been  the  mayor  of  the  city  for 
sixteen  years  is  the  candidate  on  the  Demo- 
cratic ticket* 


"Under  our  City  ordinances,  the  oouncil 
selects  six  judges  for  eaoh  ward  and  there 
are  four  wards  in  the  oity,  three  of  these 
judges  are  Democrats  and  three  Republicans. 

E.  M.  Sizemore  liras  in  the  second  ward, 
likewise  his  brother,  Ohas.  Sizemore  lives 
in  the  second  ward.  At  the  last  council 
meeting  the  Republican  members  handed  up 
their  list  of  judges,  likewise  the  Democrats 
and  the  council  confirmed  and  appointed 
these  judges.  It  so  happens  that  Chas. 

Sizemore,  on  of  the  Judges  in  Ward  lo.  2 
selected  by  the  Republicans  and  appointed 
by  the  council  is  a brother  of  E.  M.  Sizemore, 
candidate  for  mayor  on  the  Republican  ticket* 

"The  question  involved  is,  is  Chas.  Sizemore 
a competent  judge  in  ward  No.  3 under  the 
circumstances,  his  brother  being  a candidate 
for  mayorT" 

We  also  acknowledge  reoelpt  of  a copy  of  the  Oity  Charter 
for  the  city  of  Louisiana,  Missouri,  Incorporated  under  a special 
act  of  the  Legislature.  Section  one.  Article  II  of  said  charter 
provides: 


"The  corporate  powers  and  duties  of  the 
inhabitants  hereby  incorporated  under  the 
name  and  style  of  'City  of  Louisiana,'  shall 
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be  vested  in  and  exercised  by  a city  coun- 
cil, to  consist  of  two  Members  from  each 
ward,  to  be  choeen  by  the  qualified  voters 
of  the  several  wards,  on  Tuesday  after  the 
first  Monday  in  March,  annually,  except  as 
hereinafter  provided.1 

Section  6,  of  Article  II  of  said  charter  provides: 

"The  council  shall  be  the  judge  of  election 
returns  and  qualifications  of  its  own  mem- 
bers , and  shall  determine  contested  elections." 

Section  13,  of  Article  ZX  of  said  charter  provides: 

"Each  member  of  the  council  shall,  before 
entering  upon  the  duties  of  his  office,  take 
and  oath  that  he  will  support  the  Constitu- 
tion of  the  United  States  and  of  this  state, 
and  that  he  will  faithfully  demean  himself 
in  office." 

Section  3,  of  Article  III  of  said  charter  as  amended,  pro- 
vides in  paragraph  31: 

"To  provide  for  the  election  of  all  eleotlve 
city  officers,  and  to  provide  for  removing 
from  offloe  any  person  holding  an  of floe 
created  by  this  act,  or  by  ordinance,  not 
otherwise  provided  for." 

Section  3,  of  Article  T of  said  charter  provides: 

■Judges  of  elections  A all  be  appointed  by 
the  city  council;  they  shall  take  an  oath 
to  faithfully  and  impartially  discharge 
their  duties;  they  shall  open  the  polls  at 
6 o'clock  in  the  morning,  and  continue  then 
open  until  6 o'clock  in  the  afternoon,  when 
they  shall  proceed  at  once  to  ascertain  and 
certify  the  result  of  the  election  in  the 
presence  of  so  many  candidates  or  other  per- 
sons who  may  see  proper  to  be  present  as  can 
conveniently  be  accommodated  in  the  room;  pro- 
vided, that  there  shall  never  be  less  than 
ten  voters  present  at  any  count." 

The  last  decennial  census  for  Louisiana,  Missouri,  shows 
its  population  as  3,549,  hence  it  would  be  governed  by  the  laws 
relating  to  cities  of  that  size,  operating  under  special  Charters. 
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It  is  our  understanding  that  Louisiana,  Missouri,  has  never  elected 
under  the  provisions  of  6092  R.  3.  Mo.,  1929,  to  beoone  a city  of 
the  third  olaas. 

Tou  state  that  your  city  ordinaaoe  authorizes  the  Olty  Council 
to  seleot  election  judges  for  the  general  eleotion  of  your  oity 
elective  officers,  authorised  by  lav.  These  offices  are  the  of- 
fices set  out  in  Section  7294  H.  S.  Mo.,  1929,  vhlch  provide: 

"At  the  next  general  eleotion  for  municipal 
officers  in  all  cities  and  tovns  under 
special  charters  and  having  three  thousand 
inhabitants  and  not  more  than  ten  thousand 
inhabitants,  and  at  each  general  eleotion 
for  municipal  officers  thereafter,  there 
shall  be  elected  a mayor,  a councilman-at- 
large,  one  councilman  foztneaoh  ward,  a con- 
stable, an  attorney,  a treasurer,  who  shall 
be,  by  virtue  of  his  office,  oollector  of 
the  revenue  of  suoh  city,  an  auditor,  and  a 
dark,  each  of  vhom  shall  hold  their  respec- 
tive offices  for  two  years,  and  until  their 
successors  are  elected  and  qualified.  *nd 
the  city  council  shall  provide  by  ordinance 
for  the  election  or  appointment  of  the  folio** 
ing  officer,  to-vit:  an  assessor.  (R.  S. 

1319,  8709.  Amended,  Lavs  1937,  p.  357.) 

The  service  of  an  eldotlon  judge  in  your  city  eleotion  is  a 
service  to  a pdlltloal  subdivision  of  thd  State  of  Missouri,  and 
by  your  City  Ordinance  the  City  Connell  has  the  right  to  nans 
persons  to  render  this  service,  in  your  general  eleotion  for  city 
officers,  that  is,  within  constitutional  limitations. 

Section  13,  of  Artiole  UT  of  the  Missouri  Constitution  pro- 
vides: 


*Any  public  officer  or  eatploye  of  this 
State  or  of  any  political  subdivision  there- 
of who  shall,  by  virtue  of  said  of floe  or 
employment,  have  the  right  to  nans  or  ap- 
point any  person  to  render  service  to  the 
State  or  to  any  political  subdivision  there- 
of, and  who  shall  name  or  appoint  to  such 
service  any  relative  vlthln  the  fourth  de- 
gree, either  by  consanguinity  or  affinity, 
shall  thereby  forfeit  hie  or  her  office  or 
employment." 

State  ex  rel.  v.  Whittle  63  3.  W.  (2d)  100,  provides: 
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"It  is  a natter  of  conaon  knowledge  that 
at  the  tine  of  the  Const i tut ional  Con- 
vention in  1923-1933,  and  for  a long  tins 
prior  thereto,  nay  officials  appointed 
relatives  to  positions,  and  thereby  placed 
the  nanes  of  said  relatives  upon  the  public 
pay  rolls.  The  power  was  abused  by  indi- 
vidual officials  and  by  nehbers  of  official 
boards,  bureaus,  ooamisslons,  and  connittees, 
with  wbon  was  lodged  the  power  to  appoint 
, persons  to  offloial  positions.  It  also  was 
abused  by  officials  with  whoa  was  lodged  the 
power  to  appoint  persons  to  official  posi- 
tions, subject  to  the  approval  of  courts  and 
other  functionaries  of  the  state  and  its  po- 
litical subdivisions. 


"It  also  is  a natter  of  conaon  knowledge  that 
nany  of  the  relatives  were  inefficient,  and 
sone  of  then  rendered  no  service  to  the  pub- 
lic. To  rensdy  this  widespread  evil,  the 
convention  proposed  to  the  people  an  an end- 
meat  to  the  Constitution,  designated  therein 
section  13,  art.  14#  * * • • 

"It  was  adopted  by  the  people  on  February  36, 
1934.  The  submission  and  adoption  of  the 
amendment  conclusively  shows  that  the  abuse 
of  said  power  was  statewide.*  •••*•••• 


"The  anendnent  le  directed  against  officials 
who  shall  have  (at  the  tine  of  the  selection) 

'the  right  to  nans  or  appoint1  a person  to 
offioe.  Of  oourse,  a board  acts  through  its 
official  meabers,  or  a majority  thereof.  If 
at  the  tine  of  the  selection  a member  has  the 
right  (power),  either  by  casting  a deciding 
vote  or  otherwise,  to  pane  or  appoint  a per- 
son to  office,  and  exercises  skid  right 
(power)  in  favor  of  a [relative  within  the 
prohibited  degree,  he  (violates  the  anendnent. 

* * • *,* 

State  v.  Illis  , 38  8.  W.  (£d)  363,  335,  Ko.  154,  provides: 

"Section  13  provides  that  any  offioial  vio- 
lating its  orovislon,  ••  * • shall  there- 
by forfeit  his  • • • office  employment.' 
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"He  forfeit*  by  the  aot  forbidden,  and 
therefore  his  aot  results  In  a status. 

See,  also.  State  ex  rel.  Sheppard,  192 
ho.  loc.  clt.  511,  91  S.  V.  477. 

"The  debate  In  the  Constitutional  Conten- 
tion vhloh  put  forward  section  13  as  an 
anendnent  to  the  Constitution  shows  that 
It  was  Intended  to  be  self-enforcing.  It 
was  assumed  that  no  legislative  aot  would 
be  neoessary  to  put  It  Into  effect.  One 
reason  why  It  Is  self-executing  Is  because 
aone  of  the  wary  state  officials  affected 
by  It  should  net  be  depended  upon  to  put 
It  Into  force*  It  was  Intended,  as  quoted 
from  Corpus  Juris  abowe,  to  put  It  'beyond 
the  power  of  the  legislature  to  reader  such 
provisions  nugatory  by  refining  to  pas* laws 
to  oarry  then  Into  effect I*  That  was  clear 
in  the  debates. 

"Ho  doubt  that  Idea  was  prominent  In  the 
minds  of  the  voters  who  adopted  It.  As  a 
matter  of  common  knowledge  It  was  so  agi- 
tated In  the  newspapers. 


Thus  we  see  that  our  Suprene  Covert  has  reasoned  that  it  is 
against  public  policy  for  a public  officer  to  name  his  relative, 
within  the  prohibited  degree,  to  perform  a service  for  a political 
subdivision  of  the  State.  The  office  of  counc liman- at-large  is 
provided  for  by  Statute,  and  the  courts  will  take  judloial  notioe 
that  it  is  a public  offloe,  and  also  that  the  City  of  Louisiana, 
which  Is  operating  under  a epecial  oharter  la  a political  sub- 
division of  the  State.  In  State  v.  Whittle  a school  district  was 
held  a political  subdivision  of  the  State  and  we  submit  how  much 
more  so  a city  must  be.  He  also  note  In  State  v.  Hills  and  State 
v.  Whittle,  that  our  8uprene  Court  held  thatfhls  constitutional 
provision  is  self  enforcing.  It  Is  true  that  in  those  cases  the 
court  was  only  concerned  with  the  effect  of  the  constitutional 
Inhibition  upon  the  officer  naming  the  person  to  perform  the 
legal  eervice,  and  they  have  consistently  held  that  the  of flee  of 
the  appointor  was  forfeited  by  such  conduct. 


Our  Appellate  Courts  have  never  applied  this  constitutional 
inhibition  to  the  officer  or  servant  who  was  the  intended  bene- 
ficiary of  the  act  appointing  Qi  Iffl&M,  In  our  opinion  we 

think  that  the  nisohi el  intended  Vo  be  eliminated  and  the  evils 
sought  to  be  .radicated  should  he  kept  1»  .lnd  In  order  to  de- 
termine what  urns  Intended  by  the  people  when  they  Toted  thie  0 
stitutional  Amendment  on  Hepotism.  The  reasoning  applied  In  the 
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Whittle  and  Sills  cases,  shore  set  out,  for  forfeiting  the  office 
of  the  officer  asking  the  appointment  should  apply  with  equal 
force  In  determining  the  status  of  the  officer  or  servant  who 
happens  to  he  appointed  Ar  named,  by  his  presumptive  relative.  As 
was  said  in  the  Sills  case,  this  constitutional  amendment  does  not 
require  an  enabling  act  hy  the  Legislature  In  order  to  he  In  force. 
Sinoe  it  he  8<glfenforclng,  in  voiding  the  office  of  the  appointor, 
it  should  he  uaqlifr  self  enforcing,  in  its  application  to  the 
status  of  the  Intended  beneficiary,  the  nominee  or  appointee. 

When  the  people  said  in  the  amendment , • shall  thereby  forfeit  his 
or  her  office  or  employments*  we  find  no  limitation  ih  inai  phrase, 
especially  when  construed  together  with  the  whole  amendment,  which 
would  limit  its  application  to  the  nominating  or  appointing  of- 
ficer. 


As  heretofore  set  out  we  £ee,  that  in  the  city  of  Louisiana, 
election  judges  are  provided  for  by  ordinance,  as  is  their  oath, 
duties  and  fees.  We  submit  that  any  person  named  or  appointed  as 
an  eleotion  Judge  in  Louisiana,  Missouri,  in  a manner  provided  by 
law,  is  a public  officer.  As  was  said  in  Zevely  v.  Hackman,  300 
Mo.,  59,  1.  c.  69: 


*ln  the  most  general  and  comprehensive  sense 
a ’public  office*  is  an  agency  for  the  State 
and  a person  whose  duty  it  is  to  perform 
this  agency  is  a ‘public  officer* . Stated 
more  definitely  a ‘public  of floe*  is  a charge 
or  trust  conferred  by  a public  authority  for 
a public  purpose,  the  duties  of  which  Involve 
in  their  performance  the  exercise  of  some 
portion  of  sovereign  power  whether  great  or 
small.  A public  officer  is  an  individual 
who  has  been  elected  or  appointed  in  the 
manner  prescribed  by  law,  who  has  a desig- 
nation or  title  given  to  him  by  law,  and  who 
exercises  the  functions  concerning  the  office 
assigned  to  him  by  law.  (State  ex  rel.  Smith 
V.  Theus,  38  So.  870  - 72,  114  La.  1098; 
cited  in  State  ex  rel.  v.  Maroney,  191  Mo., 

1.  c.  545).* 


We  reason  that  since  it  is  against  public  policy  for  one  to 
appoint  his  relative  contrary  to  the  constitutional  inhibition, 
and  the  appointor  forfeits  his  office  by  this  self  enforcing  act, 
it  is  equally  against  public  policy  for  one  who  has  been  named  or 
appointed  to  have  any  official  status  by  reason  of  the  overture  of 
his  ex  officio  relative.  The  appointor  being  automatically  sub- 
ject to  ouster  from  office  by  reason  of  his  ultra  vires  and  un- 
constitutional act,  done  contrary  to  what  our  Bupreme  Court  reasons 
to  be  the  public  policy  of  this  State,  the  appointee  should  not  be 
tolerated  to  benefit  by  the  bad  conduct  of  the  appointor.  The  act 
being  grave  enough  to  forfeit  the  office  of  the  appointor,  then  it 
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1*  grave  enough  to  leave  the  appointee  without  any  legal  rights 
to  his  office  based  upon  the  appointment  bj  the  appointor.  The 
appointee  find*  himself  without  any  title  to  the  offioe  which  was 
the  same  status  as  he  was  in  before  the  appointing  officer  acted 
or  spoke.  To  reason  otherwise  would  nullify  the  constitution  and 
allow  an  office  holder  by  a nepotistloal  appointment  to  perpetuate 
his  relative  in  office  merely  upon  a forfeiture  of  offioe  on  his 
part  after  a suit  of  ouster  be  ajudloated.  Such  was  not  the  inten- 
tion of  the  people  for  It  would  allow  nepotism,  the  very  thing  the 
people  voted  to  abolish,  by  a constitutional  self  enforcing  amend- 
cent  • 


C01CLUSI0M . 

It  is  the  opinion  of  this  office  that  Louisiana,  Missouri,  is 
a political  subdivision  of  the  State  of  Missouri,  and  that  X.  M. 
Sizemore,  the  councilman-at-large  of  said  city,  is  a public  officer 
of  a political  subdivision  of  this  State.  It  1s  our  opinion  that  he 
and  his  acts  are  subject  to  the  oonsitutional  inhibition  relating  to 
Hepotisn. 

It  is  our  further  opinion  that  when  he  as  a member  of  the  City 
Council,  voted  to  name  and  appoint  his  brother,  Chas.  Sizemore,  as 
election  judge  for  Ward  Mo.  3,  in  Louisiana,  Missouri,  and  the  Coun- 
cil pursuant  thereto  did  name  and  appoint  him  to  this  public  office, 
he  was  named  and  appointed  contrary  to  the  Missouri  Constitution  as 
it  relates  to  lepotlsm,  and  he  has  subjected  himself  to  having  hie 
office  forfeited. 

We  are  further  of  the  opinion  that  the  letter  and  spirit  of  the 
lepotlsm  law  was  violated  by  your  councilman-at-large  and  his  appoint- 
ment ie  a nullity  and  the  office  remains  as  vacant  as  it  was  before 
the  Council  named  him.  Oases  like  this  where  a man  names  his  own 
brother  as  an  election  judge  to  sit  in  an  election  booth  and  collect 
hie  fee  while  counting  votes  in  an  election  where  hie  name  heading 
the  ticket  as  candidate,  was  the  very  thing  the  people  thought  they 
had  eliminated  when  they  passed  this  amendment  on  lepotlsm.  We  may 
that  the  office  of  election  judge  in  Ward  Mo.  3 at  Louisiana,  Missouri, 
ie  vacant,  and  that  the  City  Council  should  bs  forosd  to  fill  the 
vacancy  in  a manner  prescribed  by  law  and  the  Oonsitution  of  this 
Stats. 

Reepeotfully  submitted 


WM.  ORR  8AWYKR8 
Assistant  Attorney  General. 

APPROVED: 


ROT  McXITTRlOX 
Attorney  General 
W06:l 


PUBLIC  HEALTH:  Deputy  state  Commissioner  of  Health  - - effect  of  Laaa  of 
1933*  P*S®  271  on  right  to  of  flee  under  a.  S.  too. 
seotlon  9025. 

SCi XX) La s .alary  of  County  uperlntendent  of  ohoola  aa  changed  by  Lava 

«>f  1933.  !>•*•  >4. 


»\ 


Honorable  Dockary  llaon, 

Krooeeutlng  Attorney,  Harrison  County, 
tetnany,  visa carl. 


Dear  sin 


A request  far  aa  opinion  aaa  raaelvad  from  you  under  date  of 
Jnnuary  3,  1934*  saoh  request  bain*  In  the  f allowl  nr  taros : 


"The  County  Court  of  Karr loon  county  baa  naked  ae  to  gat  an 
opialen  froa  your  off lee  on  the  following  questicnai 

1.  The  praaent  County  Health  hyalclan  or  Dapnty  state 
Ceaalas  loner  of  Health  ann  appalntad  by  the  County  Court  in 

abruary  1932  for  a thru#  year  tarn, 

.uaatiuat  Doaa  hla  team  of  ofTlaa  expire  la  r abruary  1934 
and  It  beeaae  the  duty  of  tha  County  Court  to  appoint  a 
County  iiaaltb  hyalelun  at  1U  uoxt  rngular  February  tarn 
undar  aa.  902^  (p.  <tjl)  Lavs  of  Vlaaourl,  1933? 

2.  Tha  term  of  of  flea  of  tha  county  .apart  a toad  ant  of 
schools  of  Harrlaon  County  expires  la  1935*  Hla  salary  aodor 
the  old  laa  la  <2100.00  par  yuar.  Under  aa.  34^3  (p.  3*4) 
Laaa  ef  "lsvurl  1933  hla  salary  aonlo  ba  $1000.00  par  year 
(the  papulation  of  ’arrises  County  aaaordlng  to  tha  last 
aanoua  ana  slightly  over  17,000). 

laaatloai  should  tha  County  .^uparlataadsnt  of  uhooli  ha 
paid  tha  old  salary  or  $1000.00  par  rear  aa  praaantad  by  aaa 
lea. 


1 ill  you  kindly  furnish  opinion  so  tha  court  mgr  bare  sans  by 
-abruary  5th,  1934.- 

To  shorn  request  aaa  supplemented  by  addtlooal  Information  contain  ad  in  a 
letter  froa  you  under  date  ef  February  20,  1934,  fclloaa: 

"On  or  about  tha  3th  day  of  Jaoumy,  1934 • *t  the  request  of  the 
county  Court  of  Harrison  County,  issourl,  I urotu  your  off lea 
as idag  for  aa  c pinion  aa  to  the  Interpretation  of  lea.  9023 
T-aoe  of  llaecurl  1933,  afalah  repeals  jaa,  9^5  ot  *rtlela  1, 

Chapter  *•  3.  of  K&aaeurl  1929.  I raaelvad  no  manor  aad 
tha  Cfurt  has  asked  ne  to  arita  again. 


The  situation  as  to  'japuty  >tata  Commissioner  of  Health  la 
this  County  la  aa  follouat 


At  the  rentier  ebruery  tem  of  tha  county  court  193*  Court 


2.  Honorable  ockery  srili 


• oroh  19,  1954. 


appointed  Dr.  D.  a.  field  or  bethany,  Ussuri,  for  • tom  of 
throe  veer*  nod  ertered  into  e contrast  with  hln  fixity  hie 
cos^anantion  end  expo  nee  and  molting  that  the  duties  of 
eueb  Deputy  tote  commissioner  of  Hoolth  es  preserlbed  by 
Statute  wore  node  n pert  of  the  oontreet.  The  eon treat  wee 
aeeepted  by  Dr.  !<el  end  duly  approved  by  the  Court.  The 
preeent  County  court  wou.d  like  an  opinion  fron  tbeittoroey 
Oor.eral  aa  to  ahether  or  not  the  oontreet  made  by  the  old 
Court  under  the  old  lee  la  binding  on  then. 

Opinion  of  the  Court  Is  divided.  One  vise  is  tbet  when  the 
old  lee  one  repealed  by  the  new  '.ee.  9025  that  the  nppolntment 
end  eontrsot  entered  into  under  the  old  leo  la  at  an  end  and 
another  appointment  should  be  made.  The  other  rise  is  that 
the  contrast  ertered  Into  by  the  Court  in  “ebruery,  1332  does 
stot  expire  until  February.  1933*  *”<)  that  there  is  no  occasion 
to  noice  on  appointment  at  this  time. 

The  Court  eill  a set  again  inreh  5th.  If  you  have  sc  opinion 
covering  this  natter  or  sen  give  us  an  opinion  an  to  the  affect 
o'  tho  nee  lav  on  the  old  appointment  and  oontreet  we  will 
appreciate  it." 


I. 

AO  to  your  question  about  the  Deputy  cowl  sol  oner  of  Health,  this 
matter  has  already  boos  ruled  on  In  on  opinion  by  tho  Attorney  Cenarol 
signed  by  tho  Attorney  General  and  villlan  Orr  a wye  re,  Assistant  Attorney 
Deoarel , rendered  am  February  13,  1934  to  honorable  tj,  I.  Crockett,  Prose- 
cuting Attorney,  will  county,  Few  London,  Missouri.  In  tho  a cures  of 
that  opinion  the  Attorney  Oenerul  ruled  ee  follows t 

"It  in  our  opinion  that  by  virtue  of  the  nee  aot  repealing 
notion  902d  h.  3,  1929  that  one  who  rightfully  claimed  title 
by  appointment  under  the  old  law  la  by  the  new  net  legislated 
out  of  efflee,  and  le  not  entitled  to  the  honor  am  emoluments 
of  the  nee  of flee  unless  he  roe- ive  his  appointment  under  the 
provisions  of  the  new  law.  Under  toe  nee  lew,  it  le  not  com- 
pulsory far  any  aounty  court  to  employ  s deputy  ;tete  ossil  ss loner 
of  Health,  m counties  where  the  court  deama  such  an  officer 
neeeeenry,  the  Court  hse  to  follow  the  provision*  of  the  uew 
not." 


re  ere  sne lowing  a copy  of  auoh  opinion  which  more  fully  elaborates  the  reasoning 
upon  whlcc  this  ruling  wen  boned. 

11. 

Aa  to  your  question  regarding  the  county  uparintendent  of  : wheels 
it  is  our  opinion  that  this  question  ie  also  governed  by  the  above  opinion. 

[he  County  Superintendent  of  schools  le,  like  the  Deputy  Gomel ssloner  of 
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Kaalth,  «n  official  whosa  of floe  la  araatac  by  atetuta  ami  whosa  salary 
la  fixed  t tars by,  and  If  an  offlaa  holder  acquires  no  taatad  right  to 
bln  offlaa  but,  on  tha  contrary,  holds  It  aubjaot  to  tha  lapllac  ooedltlon 
that  tba  i.«fflslatu ra  nay  abolish  his  offlaa  so  Ilk  awl  as  would  an  lnaldant 
of  aueh  < fflca  sush  as  aalary  ba  subject  to  sfaaaca  by  tha  Loci slat ura  whloh 
or  1 finally  flxad  tha  salary.  It  Is,  tbsrafors,  our  opinion  that  laws  of 
1933,  ^aaa  364,  whlsh  rapaalad  hswlsad  tatutaa  lssourl,  1929*  -oat  Ions 
94o3,  94(4  sad  9469  sad  ad dad  tbrao  aav  saatlons  In  llau  tharaof  hawing 
tha  aaaa  nuoJbars  bass  lbs  sffaat  of  rad  us  In#  tha  salary  of  a county  super- 
lnbsndsnt  of  sshools  In  n county  containing  17*000  lnhsbltnnts  accord l:.  - 
to  tbs  Inst  dasonnlal  oansus  of  tbs  Uni  tad  states  to  #1,000.00  par  yaar 
If  such  salary  had  rawtously  baar.  $2,100*00  par  yasr,  and  that  sush  sash 
0 bancs  has  base  In  foraa  fron  tha  sffsotlws  data  of  sush  statute  of  1933*  ' 

Vary  truly  your*, 

EDUARD  H.  W1LL5.H 
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Expert  Witness  Fees  for  State  Witnesses  are  properly 
chargeable  under  certain  oiroumstanoes. 
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March  31,  1934. 
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Miss  Agnes  Mae  Alison 
Prosecuting  Attorney 
Grundy  County 
Trenton,  tia-’o^ri 


Dear  Miss  Alison: 


This  department  Is  In  receipt  of  your  letter  and  enclosure 
dieted  Mroh  E4,  1934.  Your  letter  states  as  folloee: 

"I  shall  be  very  grateful  If  you  elll  give  ae 
an  opinion  upon  the  following  question.  Is  a 
county  liable  fox  expert  witness  fesa  in  orlainal 
cases! 


•1  as*  enclosing  a statement  of  facts  in  s par- 
ticular case  to  which  the  acove  question  is 
pertinent. 4 

Your  enclosure  reads  In  part  as  follows: 

"Jerald  je veil in  has  baen  convicteu  on  three 
choree*  and  is  nos  serving  sentences  amounting 
to  tnlrteen  y ears.  m«ss  sera  important  cases 

to  the  community  and  particularly  to  the  merchants 
of  this  city  &b  every  tins  we  filed  a charge 
against  Lla,  he  would  furnish  bond  and  break  into 
another  store  until  we  had  five  ohsc-s  against  bl- 
and one  ox  t*o  others  we  had  not  filed.  Ratal  was 
bus  pec  tea  of  being  his  partner  in  .sore  than  the 
Cisco  case,  and  we  feel  he  should  be  prosecuted. 

Jut  no*  we  are  confronted  rri  th  the  objection  of 
the  county  court  to  paying  for  the  expert  testimony 
which  I consider  necessary  if  he  is  to  be  tried. 

The  amount  of  the  fees  of  both  Capt.  Pettit  and 
9.  T.  Andrews,  St.  Joseph,  in  the  reverlin  case, 
including  witness  'wee,  travel  and  the  prepara- 
tion of  exhibits  was  about  fl22.tX5.  Our  County 
Court  la  the  past  has  paid  for  the  analysis  of 
liquor  and  for  expert  testimony  in  liquor  end 
forgery  cases  when  necessary,  but  they  objected 
to  these  fees.  Trey  have,  however,  paid  them 

grudgingly,  but  ©eject  to  paying  such  fees  in  the 
Ha  tel  case. 4 
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Sectlon  4,  Article  II,  of  t be  Constitution  of  Missouri 
sots  out  the  purpose  of  government,  the  natural  righto  of  persons 
and  reads  as  follows: 


"That  all  constitutional  government  is  intended 
to  promote  the  general  welfare  of  the  people* 
that  all  persons  have  a natural  right  to  Ilfs, 
liberty  and  the  enjoyment  of  the  gains  of  their 
own  i nous try;  that  to  give  neeurlty  to  these  things 
is  the  principal  office  of  government  and  when 

fovernmsnt  does  not  confer  this  seourlty,  it  falls  of 
te  chief  design. * 


Ar tide  X,  Section  12  of  the  Constitution  of  Missouri  deal 
lag  with  municipal  and  county  Indebtedness  states  in  part  as  follows 

•go  county,  olty,  town,  townshlc,  school  district 
or  other  political  corporation  or  subdivision  of 
the  Stats  shall  be  allowed  to  become  Indebted  in 
any  manner  or  for  any  purpose  to  an  amount  exceed- 
ing in  any  year  the  income  and  revenue  provided  for 
suoh  year,  without  the  consent  of  two-thirds  of 
the  voters  thereof  voting  on  such  proposition,  at 
an  eleotion  to  os  halo  for  that  purpose;*  * • • •• 


Jectlon  3826  R.  8.  Mo.  1929,  provides  when  the  State  shall 
pay  the  ooste  in  criminal  cases  and  reads  as  follows: 

"In  all  capital  oases  in  which  the  defendant  shall 
os  convicted,  and  in  all  oases  in  whlon  the  defen- 
dant shall  be  sentenced  to  imprisonment  in  tbs 
penitentiary,  and  in  oases  where  such  person  is 
convicted  of  an  offense  punishable  solely  by  im- 
prisonment in  the  penitentiary,  and  is  sentenced 
to  imprisonment  in  the  county  Jail,  workhouse  or 
reform  school  because  such  person  le  under  the 

age  of  eighteen  years,  the  state  shall  pay  the 
costa,  if  the  defendant  shall  be  unable  to  pay  them, 
exoept  ooste  Incurred  on  behalf  of  defendant.  And 
in  all  cases  of  fsloay,  whsn  the  jury  are  not  per- 
mitted to  separate,  it  shall  be  the  duty  of  the 
sheriff  in  charge  of  the  jury,  unlese  otherwise 
ordered  by  the  oourt,  to  supply  them  with  board  and 
lodging  during  the  time  they  are  required  by  the 
oourt  to  be  kept  together,  for  wnloh  a reasonable 
compensation  may  be  allowed,  not  to  exceed  two 
dollars  per  day  for  each  juryman  and  the  officer  in 
charge;  and  the  same  shall  be  taxed  as  other  costs 
in  the  case,  and  the  state  shall  pay  such  costs. 
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unless  In  the  event  of  oonvlotlon,  the  sane  can 
be  made  out  of  the  defendant. • 

Section  3b37  R.  3.  Mo.  1929,  provldee  when  the  county  Is 
to  pay  the  costs,  ana  reads  as  follows  : 

“When  the  defendant  is  sentenoed  to  imprisonment 
la  the  county  jail,  or  to  pay  a fine,  or  both,  and 
is  unable  to  pay  the  costa,  the  county  In  which  the 
Indictment  was  found  or  Information  filed  shall 
pay  the  costs,  except  aucn  as  ware  Incurred  on  the 
part  of  the  defendant. • 

Section  3826  3.  3.  go.  1929,  provides  when  the  coeta  are 
to  be  paid  by  either  state  or  county  and  reads  as  follows: 

"In  all  capital  oases,  and  those  In  which  imprison- 
ment In  the  penitentiary  Is  the  sole  punishment  for 
the  offense,  If  the  defendant  Is  acquitted,  the  cost 
shall  be  paid  by  the  state;  and  In  all  other  trials 
on  lndlctnents  or  Information,  if  the  defendant  la 
acquitted,  the  costs  shall  be  paid  by  the  county 
In  which  the  Indio tment  was  found  or  Information 
filed,  except  when  the  prosecutor  shall  be  adjudged 
to  pay  them  or  It  shall  be  otherwise  provided  by 
lew." 

Section  38 SC  R.  3.  Mo.  1939,  presides  when  the  costs  are 
to  be  paid  by  the  oounty  and  reads  as  follows: 

"When  such  proseeutlons  are  commenced  by  a public 
offloer  whose  duty  It  la  to  Institute  the 
and  the  defendant  la  acquitted,  the  county 
pay  the  costs;  If  he  Is  convicted,  and  unable 
to  pay  the  costs,  the  county  shall  pay  all  the 
oosts,  except  such  as  were  incurred  on  the  part 
of  the  defendant. " 

Section  3841  R.  8.  Mo.  1929,  provides  when  the  clerk  Is 
to  make  out  fee  bills,  and  reads  as  follows: 

"The  clerk  of  the  oourt  In  wnloh  any  criminal 
cause  shall  have  been  deter&lned  or  continued  gen- 
erally shall,  Immediately  after  the  adjournment  of 
the  court  and  before  the  next  succeeding  term,  tax 
all  oosts  which  have  acorued  In  the  case;  and  If  the 
state  or  county  shall  be  liable  under  the  provisions 

of  this  article  for  such  costs  or  any  part  thereof, 
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he  shall  nates  out  and  deliver  forthwith  to  the 
prosecuting  attorney  of  said  county  a oonplete 
res  bill,  specifying  e&oh  Item  of  services  and 
the  fee  therefor." 

Section  3942  R.  s.  Ho.  1929,  sets  out  the  duty  of  the 
Prosecuting  Attorney  and  Judge  in  regard  to  fee  bills,  and  reads  as 
follows: 


■It  shall  be  the  duty  of  the  proseouting  attorney 
to  strictly  exnaine  each  bill  of  costs  which  shall 
be  delivered  to  bln,  as  provided  in  the  next  pre- 
ceding section,  for  allowance  against  the  state  or 
county,  and  ascertain  as  far  as  possible  whether 
the  services  have  been  rendered  for  wbloh  chargee 
are  nade,  nnd  whether  the  feee  charged  are  expressly 
given  by  law  for  such  services,  or  whether  greater 
charges  are  nade  than  the  law  authorises,  and  If 
said  fee  bill  hae  been  nade  out  according  to  law, 
or  if  not,  after  correcting  all  errore  therein,  he 
shall  report  the  sane  to  the  judge  of  said  court, 
either  In  tern  or  in  vacation,  and  if  the  Bane 
appears  to  be  fornal  and  correct,  the  judge  and 
prosecuting  attorney  shall  certify  to  the  state 
auditor,  or  clerk  of  the  county  oourt,  accordingly 
as  the  state  or  county  Is  liable,  the  anount  of 
oosts  oue  by  the  state  or  oounty  on  the  said  fee 
bill,  and  aeliver  the  same  to  the  clerk  who  nade 
It  out,  to  be  collected  without  delay,  and  paid 
over  to  thoee  entitled  to  the  fees  allowed." 

Beotlon  3960  R.  9*  Mo.  1929,  provides  only  for  the  costs 
of  tnree  witnesses  to  establish  any  one  faot,  and  reads  as  follows: 

"The  juogs  and  proseouting  attorney  shall  In  no 
case  tax  the  state  or  county  with  nore  than  the 
costs  of  three  witnesses  to  establish  any  one  fact, 
nor  with  the  costs  of  witnesses  unnecessarily 
sunmoned  and  not  exaalned,  but  the  costs  of  such 
surplus  or  unnecessary  witnesses  shall,  la  the  dis- 
cretion of  the  court,  be  ta»d  against  the  party 
or  attorney  causing  then  to  be  sutnaoaed.  • 

Section  11776  R.  S.  Mo.  1929,  provides  for  the  allowance 
of  fees  of  witnesses  and  reads  as  follows: 

•The  several  officers  hereinafter  named,  and  jurors 
and  witnesses,  shall  be  allowed  such  fees  for  their 
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servloes  rendered  In  discharging  ths  duties  Im- 
posed upon  thsn  by  las  as  are  hereinafter  pro- 
vided, ♦ ••••.• 

Seotlon  11796  R.  a.  Mo.  1929,  provides  fees  for  witnesses 
and  reads  In  part  as  follows: 


“Witnesses  shall  be  allowed  fees  for  their  ser- 
vices as  follows:*  • • • • " 


Seotlon  2963  R.  S.  Mo.  1929,  provides  for  the  form  and 
execution  of  oontraots  by  oountlee,  towns,  eto.,  and  reads  as  follows 

"lo  county,  city,  town,  village,  school  township, 
school  district  or  other  municipal  corporation  shall 
wake  say  coatrsot,  unless  the  same  shall  be  wlthla 
the  soope  of  Its  powers  or  be  expressly  authorised 
by  law,  nor  unless  such  oontraot  be  made  upon  a 
consideration  wholly  to  be  performed  or  exeouted 
subsequent  to  tht  making  of  the  contract ; and  such 
oontraot.  Including  the  oonelderatlon,  shall  be  In 
writing  and  dated  when  made,  fend  shall  be  subscribed 
by  the  parties  thereto,  or  their  agents  authorised 
by  law  and  duly  appointed  and  authorised  In  writing." 


Laws  of  Missouri  1933,  page  340,  provides  for  a County 
budget  Lav.  Seotlon  2 provides  for  the  classification  of  expendi- 
tures and  reads  in  part  as  follows: 


"The  oourt  shall  classify  proposed  expenditures  In 
the  following  order. 

"Lines  2:  lest  the  county  oourt  shall  set  aside  s 
sum  sufficient  to  pay  the  coat  of  elections  and  the 
cost  of  holding  circuit  court  Is  the  county  where 
suoh  expenae  Is  asds  chargeable  by  las  against  the 
oounty  except  ehere  such  expense  Is  provided  for 
in  soae  other  classification  by  this  set.  This 
shall  cobs tl tuts  the  eeooad  obligation  of  the  oounty 
and  all  proper  claims  coming  under  this  class  shall 
have  priority  of  payment  over  all  except  class  1." 


Section  5 provides  the  classes  of  expenditures  and  reads 
as  follows: 


“ Tile  oourt  shall  show  the  estimated  expenditures 
for  the  year  by  olaeees  at  follbvs: 

"Glass  3:  Expense  of  conducting  olreult  oourt  and 
eleotloa,  not  to  inolude  the  salary  of  any  officer 
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or  snployes  on  a yearly  salary  nor  deputy  or 
assistant  of  any  kind  whatever  though  on  Irre- 
gular tine,  euoh  shall  be  estimated  for  under 
elass  four.  Class  3 shall  lnolude  pay  of 
Jurors,  witnesses  If  properly  pal a by  the  county. 
and  other  incidental  oourt  costs,  pay  of  judges 
and  clerks  of  eltotlons  and  all  other  expense  of 
elections  chargeable  against  the  county.  This 
estlaate  shall  not  be  less  than  last  preceding 
even  year  la  even  years  and  last  preceding  odd 
year  in  odd  aunberd  years.*  • • •• 

The  Court  In  State  ex  rel.  Keek  et  el.  v.  Seibert,  Auditor 
32  a.  tf.  670,  1.  o.  674  states  as  follows: 

•For  many  years  this  court  la  obedience  to  strlot 
statutory  provisions,  has  sedulously  aalntained  that 
no  costs  can  be  taxed,  except  such  as  the  law  In 
terms  allows.  Shed  v.  Railroad  Co.  67  jio.  687; 

Crouch  v.  Pluioaer,  17  Mo.  420;  State  v.  Hill,  72 
po.  bl2;  Tboapson  ».  Elevator  Co.,  77  mo.  520, 
till Ians  v.  Charlton  Co.,  85  Mo.  646.  This  Is  the 
rule  el  sewhere.  Grofut  v.  sraudt  58  I.  T.  108,  and 
oaees  cited;  City  of  St.  Louis  v.  Melnts,  107  Mo. 

611,  18  3.  V.  30;  State  v.  Oliver,  116  mo.  168, 

22  B.  W.  637.  At  coaaon  law  no  recovery  of  oosts 
was  allowable,  and,  when  statutes  were  passed 
allowing  costs,  they  were  always  strictly  construed. 

Crofet  v.  Braudt,  supra;  Kneass  v.  Bank,  4 sash. 

C. C.  106,  red.  Cas.  Mo.  7,876,;  Hart  v.  Fltcgerald, 

2 Mass.  509.  The  right  to  coats  being  thus  purely 
etatutory,  such  right  oan  have  no  exietence,  ex- 
cept the  statutes  authorising  the  Item  or  ltens 
can  be  directly  pointed  out  • **••*•» 

Stewart  Rapalje  on  the  Law  of  witnesses,  page  531,  paragraph 
307,  states  in  part  as  follows: 

* A*  a gsneral  rule  witnesses  are  not  compensated 
for  loss  of  tins,  merely,  but  ths  ease  of  an  e inert 
witness  would  sssn  to  diffsr  froa  that  of  an  unpro- 
fessional witness  called  slaply  to  depose  to  natters 
of  fact.  Ths  expert  Is  summoned  to  speak  to  a 
natter  of  opinion,  depending  on  his  skill  In  s part- 
icular profession  or  trade;  the  ordinary  witness 
Is  bound,  as  a natter  of  public  outy,  to  speak  to 

the  fact  which  has  occurred  within  his  knowledge; 
but  the  expert  la  unaer  no  euoh  obligation,  and  Is 
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salaotad  by  the  party  to  give  hla  opinion  aerely; 
and  ha  ia  anti tl ad,  tharefora,  to  daaand  a compen- 
sation for  loss  of  tine. ■ 

In  tha  o&aa  of  Paopla  ▼.  Montgomery , 13  Abb.  (I.T. ) Pr. 

N.  3.  207  1.  o.  239,  tha  court  states  as  follows: 

"Upon  these  facta  as  do  not  sea  that  tha  calling 
of  Dr.  Haisnood  as  a witness,  and  tha  payasnt  to 
hia  of  a sufficient  aua  to  secure  his  at tan  anew 
at  tha  oourt,  during  tha  trial,  was  in  any  rsspect 
an  irregularity  or  did  any  wrong  to  tna  prisoner. 

It  aaaaa  to  us  that  tha  district  attorney  was 
noting  in  the  line  of  his  duty  as  a public  pro- 
secutor in  securing  tha  attendance  of  a proper 
aedical  witnesses  of  high  repute,  to  neat  the  dis- 
tinguished aedlcal  experts  which  he  knew  the  pri- 
soner expected  to  call  on  his  side.  The  question 
at  issue  on  the  trial  was  chiefly  a aedloal  one, 
in  respect  to  which  the  opinions  of  aedloal  nen 
would  be  likely  to  exert  a great,  if  not  a con- 
trolling Influence.  The  witnesses  who  had  testi- 
fied before  the  county  Judge,  and  those  who  had 
acted  on  the  oonalsblon,  were  aaong  the  nost  dis- 
tinguished aeabers  of  their  profession  upon  the 
particular  questions  involved  on  the  trial.  Those 
witnesses  the  prisoner  was  expected  to  call  on  the 
trial,  and  the  district  attorney  would,  It  seeas 
to  us,  under  the  elrouastanoes  of  the  case,  have 
been  derellot  In  his  duty  to  the  people  of  this 
county.  If  he  had  not  taken  tha  requleita  steps 
to  seoure  tbe  attendance  of  wltneeeee  of  equal 
dletlnotlon  and  consideration  In  their  profession, 
on  the  part  of  the  people.* 

The  oourt  further  states: 

• k wltneae  neets  the  requirements  of  a subpoena 
It  he  appears  in  court  when  required  toteetlfy  and 
give  inpronptu  answers  to  such  questions  as  are 
then  put  to  bin.  He  cannot  be  required,  by  virtue 
of  the  subpoena  to  txa&lue  the  oaae,  to  use  his 
skill  and  knowledge  to  form  an  opinion,  nor  to 
attend,  hear  and  consider  the  teetlnony  given,  so 
as  to  be  qualified  to  give  a deliberate  opinion  on 
a question  of  science  arising  upon  such  teetlnony; 

hence,  a professional  witness  oalled  as  aa  expert 
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any  be  paid  for  his  tlae,  services  and  expenses; 
and  the  question  what  amount  la  paid  cannot,  In 
the  absence  of  anything  to  show  bad  faith,  affect 
the  regularity  of  the  trial,  though  It  nay,  per- 
haps, affect  his  or edit  with  the  jury.  It  Is  not 
laproper  for  the  dlstrlot  attorney  to  proeure  the 
attend&nee  of  skilled  witnesses  In  appropriate 
oases,  for  a special  compensation. • • • • *• 

The  Court  in  peltser  v.  Gilbert,  260  Mo.  500  1.  c.  504, 

states  as  follows: 

•The  administration  of  public  justice  le  not  only 
a necessary  object  of  government,  but  one  of  the 
highest  for  which  it  is  organised.  The  protection 
of  life  ana  conservation  of  peace  and  good  order 
In  the  state  cannot  remain  In  abeyance.  The  pay- 
aent  of  taxes  Is  the  price  the  oltlsen  pays  fer 
his  security,  section  4,  Article  II,  of  the  Con- 
stitution declares  that:  'To  give  security  to 
these  things  Is  the  principal  off lea  of  goveraaeat, 
and  when  government  does  not  confer  thle  security 
It  falls  of  Its  chief  design.'  It  would  he  a 
burlesque  upon  the  law— n just  and  lndafanalblc 
raproaoh  upon  our  Institutions— if  orlnss  should 
go  unpunished,  persons  accused  of  nurder  would 
reaaln  untried  for  want  of  power  In  the  offloiale 
of  the  county  where  the  alleged  orlme  was  committed 
to  pay  out  of  the  public  funds  the  expenses  reason- 
ably nooses  ry  to  establish  the  facte. 

In  the  cnee  of  State  ex  rel.  Dalton  v.  Hill,  72  Mo.  613, 
the  court  had  under  consideration  the  question  whether  the  Judge 
ana  the  prosecuting  Attorney  could  be  compelled  to  certify  for  pay- 
ment a bill  of  fees  for  witnesses  summoned  by  the  defendant  In  a 
criminal  case.  Tha  courtstates: 

•Tha  number  of  witnesses  at  out  In  tht  alternative 
writ,  and  rsfarrad  to  In  tha  return  as  unnecessary 
and  not  examined,  le  seventy-five,  whose  fees  ag- 

? regated  #771.70.  The  statute  under  which  was  taxed 
he  bill  of  ooete  containing  the  fees  of  witnesses 
who  were  examined,  was  that  of  March  2s,  1874.  Sec. 

25  of  that  Aot  provides:  'Tne  judge  and  tha  oiroult 
court  or  prosecuting  attorney  shall  In  no  casa  tax 
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the  state  or  county  with  more  then  the  cost  of 
three  witnesses  to  establish  any  one  fact.'  ~awe 
of  1874,  page  37,  section  85.  How  many  witnesses 
wore  examined,  end  whose  fees  were  eertlfled  for 
payr^ont  by  the  judge,  does  not  Appear;  but  It 
does  appear  and  stand  admitted  by  the  demurrer, 
that  trey  were  not  to  exceed  six  facts  constitu- 
ting the  defense  of  the  defendant,  and  if  so, 
leasing  out  of  the  question  the  witnesses  who 
were  examinee,  eighteen  witnesses,  swen  If  exam- 
ined, ware  all  who  were  necessary  and  all  whose 
fees  oould,  prims  facte,  under  the  law  quoted, 
have  been  certified  to  the  auditor  for  payment. 


The  leading  case  In  this  state  upon  the  power  of  a county 
court  under  the  present  Constitution  to  c ntract  a debt  for  any  pur- 
pose In  exoess  of  Its  revenue  for  the  current  year  Is  Book  w.  Ferly 
87  Mo.  24 6,  In  which  It  was  said: 

"The  evident  purpose  of  the  framers  of  the  con- 
stitution and  the  people  who  adopted  It  wee  to 
abolish,  In  the  administration  of  oounty  and 
municipal  government,  the  credit  system  and  estab- 
lish the  oseh  system  by  limiting  the  amount  of  tax 
which  might  be  Imposed  by  a county  for  county  pur- 
poses, and  limiting  the  expenditures  In  any  given 
year  to  the  amount  of  revenue  which  such  tax  would 
bring  Into  the  treasury  for  that  year.  Seotlon 
12  (Missouri  Constitution;  supra,  le  olsar  and 
explicit  on  this  point.  Under  tnls  section  the 
county  court  might  anticipate  the  revenue  collected, 
and  to  be  oollected,  for  any  given  year,  and  con- 
tract debts  for  ordinary  current  expense^,  which 
would  be  binding  on  the  county  to  the  extent  of 
the  revenue  provided  for  that  year,  but  not  In 
excess  of  It."  • ♦ • * 

The  Earl  case  supra,  was  subsequently  followed  In  Kansas 
City,  Fort  3cott  and  Meuphl snail road  C0. , ▼.  Thornton,  lbr  lio.  £70, 
wherein  the  court  eays  (1.  c.  575;: 

"The  result  was,  overwhelming  debts  w<  re  contracted, 
which  necessarily  went  unpaid  or  excessive  taxation 
had  to  be  levied  to  pay  them;  the  effect  of  which 
Impaired  the  credit  of  the  counties  and  cities,  en- 
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genered  recklessness  and  extravagance  In  the 
management  of  the  public  busluees  and  constantly 
oppressed  the  tax-peyers,  these  were  the  evils 
tnat  section  11  and  13  of  Article  X of  the  Con- 
stitution were  Intended  to  remedy,  first,  by 
Uniting  the  rcte  of  taxation,  and  second,  by 
limiting  the  yearly  dxpenses  to  the  rew-nue  pro- 
vided for  e«oh  year.  The  wisdom  of  these  safe- 
guards has  been  fully  denonstreted  by  the  experience 
and  Improved  flna  clal  statue  of  the  counties  and 
cltlas  slnoe  those'  provisions  were  adopted.  It 
Is  the  duty  of  th#  courts  to  enforce  the  organic 
law  and  to  brush  aside  any  statute  which  conflicts 
wltn  it  whether  it  *.•■*  peered  before  or  after  the 
Constitution  eaax  adopted,  nnaer  these  provisions 
of  the  Constitution  warrants  nay  be  Issued  to  the 
extsnt  of  the  revenue  provided  for  the  year  In  which 
such  warrants  were  Issued,  and  the  warrants  so 
Issued  each  year  must  bs  paid  out  of  the  revenue 
provided  and  collected  for  that  year.*  ••••♦* 


OuMCLUaiOM. 


In  the  light  of  these  sectioas  and  thaae  oases  we  are  of 
the  opinion  that  an  expert  witness  cannot  be  placed  In  the  srae 
category  as  an  ordinary  witness,  In- so- far  as  oompsnaatlon  and  duty 
to  depose  to  matters  of  fact  are  concerned.  It  le  true  that  asa 
general  rule  witnesses  are  not  compensated  for  loss  of  time,  but 
It  must  be  remembered  that  the  unprofessional  witnesses  Is  called 
almpiy  to  bear  witness  to  matters  of  fact,  while  the  expert  Is 
summoned  to  speak  to  a matter  of  o lnlon  depending  on  his  skill  in 
a particular  profession  or  trade.  It  le  further  true  thf.t  a witness 
is  bound  as  a natter  of  public  duty  to  testify  to  the  fact  wnlch  has 
occurred  within  hie  knowledge,  but  It  cannot  be  said  that  an  expert 
la  under  suen  an  oblige  on.  The  latter  party  le  merely  selected 
to  give  his  o lnlon,  and  la,  therefore,  entitled  to  demand  coupon- 
s' tlon  for  any  loss  of  time  while  engaged  In  the  capacity  of  an 
expert. 

re  are  of  the  o lnlon  that  Section  11776  R.  S.  Wo.  1939; 
eupra,  providing  for  the  allowance  of  fe<  s,  andSectlon  11798  R.  S. 
Mo.  1939,  supra,  setting  out  the  fees  of  witnesses  should  be 
strictly  construed.  Our  courts  nave  for  many  y<ar*,  in  obedience  to 
strict  statutory  construction,  presl stently  maintained  that  no 
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costs  could  be  taxed  except  auch  as  the  lav  la  terse  allots.  Although 
tills  is  1C-;  lav,  ve  find  nothing  In  our  etatutee  wnion  can  be  con- 
p trued  aa  to  prevent  tne  proourlng  and  employing  of  expert  witnesses 
to  as  1st  tne  prosecution.  In  fact  oul  Ulasourl  Constitution,  Art. 

Tl,  Section  4,  supra,  declares  in  part;  "To  give  security  to  tbese 
thing*  Is  tne  principal  office  of  government,  and  vben  government 
does  not  confer  tbla  security  it  falls  of  lte  chief  design.*  re 
may  even  go  further  and  say  that  a prosecuting  witness  Is  derelict 
In  hla  duty  to  the  people  If  be  does  not  take  the  requisite  steps 
to  procure  the  attendance  of  skilled  witnesses  In  appropriate  oases 
for  a special  compensation.  As  the  court  so  well  stated  In  Peltzer 
v.  Gilbert,  supra,  *lt  would  be  a burlesque  upon  the  lav — a just 
and  Indefensible  reproach  upon  our  Institutions — If  orlaee  should 
go  unpunished,  persons  accused  of  murder  would  remain  untried  for 
eant  of  power  In  the  officials  of  the  county  where  the  alleged  crime 
vac  committed  to  pay  out  of  tne  public  funds  the  expenses  reasonably 
necessary  to  establish  the  faots." 

Ve  are  also  of  the  opinion  that  in  order  to  carry  out  the 
spirit  and  coaply  with  the  oounty  budget  las  as  contained  In  the  lews 
of  Missouri,  1933,  and  as  specifically  provided  for  In  section  2, 
class  2,  ana  section  b,  clast  3,  supra,  the  latter  class  stating  In 
part,  "expense  of*  * • • 4 * witnesses  If  properly  paid  by  the  county,* 
It  1 8 necessary  that  the  prosecuting  attorney  obtain  the  approval  of 
the  count}  court  before  he  engage  such  expert  witnesses.  *e  do  not 
lose  sight  of  the  desirability  of  obtaining  expert  witnesses  to  oom- 
bat  crime  but  to  permit  a prosecuting  officer,  to  employ  expert  wit- 
nesses  without  the  approval  of  the  county  court  would  bw  In  direct 
contravention  of  the  county  budget  lav  and  Article  1,  section  12  of 
the  Missouri  Constitution.  As  the  Court  stated  in  Kansas  City,  Fort 
3eott  and  Memphis  R.  8.  C.  v.  Thornton,  supra,  and  Book  v.  varl 
supra.  In  which  It  wav  said  "The  evident  purpose  of  the  framers  of 
the  Constitution  and  the  people  vho  adopted  It  was  to  abolish.  In  the 
administration  of  oounty  and  municipal  government,  the  orsdit  system 
and  establish  the  cash  system*  * * *". 

Ve  are  therefore  of  the  opinion  that  the  court  should  be 
juiced  In  the  light  of  Section  4,  Article  II  of  the  Missouri  Constitu- 
tion, supra,  in  ruling  upon  the  desirability  of  engaging  expert  wit- 
nesses, and  that  It  will  then  be  the  duty  of  the  prosecuting  attorney 
to  proceed  by  oontract  to  employ  such  expert  witnesses  In  the  name  of 
the  county  • nc  with  the  final  approval  of  the  court  as  set  out  In 
section  9985, R.  S.  so.  l£<l9 ~ supra,  ve  are  further  of  the  opinion 
that  section  365C  R.  8.  Mo.  1929,  supra,  and  as  discussed  In  state 
ex  rel.  Dalton  v.  Hill,  supra,  applies  also  to  expert  witnesses  and 
that  the  court  ana  prosecuting  attorney,  "shall  In  no  case  tax  tbs 
state  or  county  with  more  than  the  costs  of  three  witnesses  to  estab- 
lish any  one  fact." 


APPROVED 

Attorney  General 

I08JM 


Respectfully  submitted, 

«M.  GRR  AAAYtRS, 

Assistant  Attorney  General. 


STATE  BOARD  OF  EQUALIZATION:  Has  implied  powers  to  employ  clerks 
necessary  in  the  preparation  of  ghe  Journal  of  the  State  Board  of 
Equalization,  assessments,  examination  of  co.  tax  returns,  etc. 

v* 


Honorable  Andy  W.  Wilcox,  et  al, 
Members  State  Tax  Commission, 
Jefferson  City,  Missouri, 


Gentlemen: 


This  department  acknowledges  receipt  of  yur 
request  for  an  opinion,  the  essenoe  of  which  is  as  follows: 

"The  1933  Legislature  in  its  appropria- 
tion, Rouse  Bill  No*  643,  appropriated 
$682,000  to  pay  the  State's  part  in 
assessing  and  collecting  the  rewenue. 

The  question  we  desire  you  to  rule  on 
is  whether  or  not  a certain  part  of  this 
$682,000  can  be  used  to  pay  for  the 
necessary  clerical  help  in  doing  work 
for  the  State  Board  of  Equalization, 
which  the  State  Tax  Commission  is  without 
funds  to  furnish." 

We  note  that  for  a number  of  years,  by  resolution, 
the  State  Board  of  Equalization  has  been  instructing  the  Secretary 
of  the  Board  to  employ  certain  olerks,  agents  and  stenographers 
to  perform  such  clerical  research  and  stenographic  work  as  may 
be  necessary  and  incident  to  the  proper  performance  of  the  statu- 
tory duties  of  the  said  Board  and  to  incur  other  incidental  and 
contingent  expenses  necessary  to  the  carrying  out  of  its  duties. 

we  note  further  that  the  employees  you  desire  to  be 
paid  out  of  the  appropriation  are  to  be  employed  in  the  preparation 
of  the  annual  Journal  containing  the  minutes  of  the  Board.  ”;e 
assume  this  is  in  conformity  with  Section  9862,  R.3.  Ko.  1929, 
which  is  as  follows: 

"The  board  shall  meet  at  the  capltol  in 
the  City  of  Jefferson  on  the  last  vednes- 
day  in  February,  1894,  and  ewery  year 
thereafter,  the  majority  of  whom  shall 
constitute  a quorum,  and  the  members 
thereof  shall  each  take  an  oath  or  affirm- 
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atlon  that  he  will,  to  the  beat  of 
his  knowledge  and  ability,  equalize 
the  valuation  of  real  and  personal 
property  among  the  several  counties 
In  the  state,  according  to  the  rules 
prescribed  by  this  chapter  for 
equalizing  and  valuing  real  property; 
and  the  secretary  of  the  board  shall 
keep  an  aocurate  account  of  all  their 
proceedings  and  orders,  and  file  the 
same,  together  with  all  their  papers, 
in  the  office  of  the  State  Auditor." 

House  Bill  No.  649,  referred  to  in  your  letter,  is  as 
follows  (Laws  of  Mo.  1933,  p.  23): 

"There  is  hereby  appropriated  out 
of  the  state  treasury,  chargeable  to 
the  state  revenue  fund  the  sum  of 
sdven  hundred  thousand  dollars 
(|700,000.00)  to  pay  the  cost  of 
assessing  and  collecting  of  the  rev- 
enue for  the  years  1933  and  1934 
Including  the  per  diem  of  the  mem- 
bers of  the  State  Board  of  Squallza- 
tion  and  the  secretary  and  other 
expenses,  as  follows: 

A.  Personal  Service: 

To  pay  the  per  diem  of  the  members 
of  the  State  Board  of  Equaliza- 
tion  $10,000.00 

Per  diem  of  the  Secretary. .1,000.00 

General  expense,  including 

communication,  printing 

and  binding 7,000.00 

To  pay  the  state* s part  in 

assessing  and  collecting 

the  revenue 682.000.00 

im'm.K  - 

Since  you  desire  to  pay  these  employees  under  the  last 
item  of  House  Bill  No.  643,  l.e.,  "to  pay  the  State's  part  in 
assessing  and  collecting  the  revenue, «lt  is  necessary  for  us  to 
determine  what  lt«ns  may  be  Included  under  that  item. 

The  Appropriation  Aet  Itself  states  that  the  amount  of 
$700,000.00  is  to  be  used  "to  pay  the  cost  of  assessing  and 
collecting  of  the  revenue  for  the  years  1933  and  1934",  and  then 
proceeds  to  divide  this  amount  Into  four  items,  the  first  three 
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being  definite  as  to  the  amounts  and  purposes  thereof.  The  last 
item,  "to  pay  the  State's  part  in  assessing  and  collecting  the 
revenue"  la  general  and  might  be  comprehensive  in  its  terms. 
Under  Sec.  9839,  R.3.  Mo.  1989  the  State  Tax  Commission  would 
have  the  right  to  transfer  items  in  one  class  to  another  class 
if  the  mode  of  procedure  were  properly  followed  under  said  secti 
Sec.  9839,  supra,  is  as  follows: 

"It  shall  be  unlawful  for  any  state 
agency  or  other  person  to  whom  or 
for  wham  any  appropriation  was  made 
by  the  general  assembly  to  approve 
or  pay  any  salaries,  wages,  per  diem, 
or  any  bill  or  amount  or  to  expend 
the  funds  so  appropriated  for  any 
other  purpose  than  that  for  which 
such  appropriation  was  specifically 
mad#  except  that  upon  the  written 
application  of  such  state  agency 
to  the  governor  and  with  the  written 
consent  of  the  governor  previously 
filed  with  the  state  auditor  and  the 
state  treasurer  any  item  or  items 
of  appropriations  made  under  class 
f C*  of  section  9835  may  be  transferred 
in  whole  or  in  part  to  any  other  item 
and  become  a part  of  the  item  to  which 
transferred  in  Class  fCf  as  defined 
in  said  section  and  except  also  upon 
the  written  application  of  such  state 
agency  to  the  Governor  and  with  the 
written  consent  of  the  Governor  and 
filed  as  under  class  *C * any  item  or 
items  of  appropriations  made  under 
class  f D*  may  be  transferred  in  whole 
or  in  part  to  any  other  item  of  class 
*D*  and  become  part  of  the  item  to 
whloh  transferred,  the  state  auditor 
shall  audit  and  the  state  treasurer 
shall  pay  such  item  or  items  so  trans- 
ferred as  if  it  had  been  so  appropriated 
originally  and  the  state  auditor  and 
the  state  treasurer  shall  show  such 
transfer  or  transfers  in  any  annual  or 
biennial  report  required  by  law,  and  to 
the  tax  commission  for  use  in  preparing 
the  budget  or  other  purposes,  but  no 
item  appropriated  under  class  »A*  or 
class  »3*  or  class  »!*  as  such  classes 
are  defined,  in  section  9835,  shall  be 
transferred  for  any  purpose  whatever,  and 
no  item  or  items  approprieted  under  one 
class  shall  be  transferred  to  any  other 
class." 
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We  find  no  similar  section  relating  to  the  right  of  the 
State  Board  of  Squall zat ion  to  transfer  funds  from  one  item  to 
another. 


Sec.  10133,  R.S.  Mo.  1929  prorldes  for  the  payment  of 
assessors  and  collectors,  and  is  as  follows: 

"Assessors  and  collectors  shall  be 
compensated  in  like  manner  and  in  like 
amounts  as  for  the  assessments  of  other 
taxes:  Provided,  that  In  counties  in 
which  the  assessors  and  collectors  are 
paid  a fixed  salary,  that  in  addition 
to  the  salary  paid,  they  shall  be  per- 
mitted to  charge  for  work  performed 
in  the  assessing  and  collecting  of  the 
income  tax,  as  provided  by  this  artlole, 
the  same  fees  as  are  charged  by  assessors 
and  collectors  whose  salary  is  not  fixed 
by  law,  and  which  fees  so  charged  by  said 
assessors  and  collectors  for  services 
rendered  In  assessing  and  collecting 
lnoome  tax  shall  be  paid  by  the  state." 

See.  10007,  R.S.  Ko.  1929,  the  pertinent  part  being 
paragraph  YII,  provides  as  follows: 

"VII.  For  filing,  preserving  and  safe- 
keeping of  the  assessment  lists,  one-half 
of  one  cent  per  list,  to  be  paid  one- half 
by  the  state  and  one-half  by  the  county. 

"To  the  collector— When  the  collector 
Is  required  to  make  payment  Into  the 
state  treasury  by  any  provision  of  this 
chapter  at  any  other  time  than  within 
one  month  after  his  annual  settlement 
with  the  county  court,  he  may  send  such 
moneys  by  express  or  by  a draft  on  a 
national  bank  In  St.  Louis,  the  express 
charges  to  be  paid  by  the  state  out  of 
the  appropriation  for  assessing  and  col- 
lecting the  revenue." 

See.  9677,  Laws  of .Missouri  1933,  p.  422  is  as  follows: 

"When  the  books  or  lists  for  the  collectors 
are  completed,  the  county  clerk,  except  in 
St.  Louis  city,  shall  make  a complete 
statement  of  the  assessment  and  taxes  charged, 
on  blanks  and  in  conformity  to  instructions, 
furnished  him  by  the  state  auditor.  The 
clerk  shall  reoord  sAld  statement  and  for- 
ward it  to  said  auditor.  The  clerks  of  the 
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county  courts  shall  receive  ten 
cents  per  hundred  words  and  figures 
for  all  words  and  figures  extended 
by  him  in  waking  out  the  tax  book, 
one-half  thereof  to  be  paid  by  the 
state  and  other  half  by  the  counties, 
respectively:  Provided,  that  com- 
pensation of  clerks  for  making  out 
and  certifying  to  the  auditor  an 
aggregate  abstract  of  the  tax  book 
shall  be  paid  by  the  state." 

We  quote  the  above  sections  for  the  purpose  of  shoving  the 
various  expenditures  to  be  nade  by  the  State  Board  of  Equalization 
out  of  the  Item  of  $662,000.00.  You  will  note  that  the  Legisla- 
ture In  designating  the  item  of  .2662,000.00  has  not  enumerated 
the  various  Items  and  elements  of  expenditure  which  make  up  the 
State *s  pert  in  collecting  and  assessing  the  taxes. 

Th#  dsoision  in  the  case  of  Churoh  v,  Hadley,  240  Ho.  680 
involves  an  entirsly  different  question,  but  the  various  expendi- 
tures are  specif leal ly  designated  and  more  or  lass  Incidental 
In  their  nature  and  discussed  under  an  ^proprlation  which  we 
believe  bears  indirectly  on  the  question  now  under  discussion. 

The  Court  said  (l.s.  695-6): 

"The  power  granted  In  this  law  la  to 
sell  bonds.  The  limitation  of  the 
power  is  that  the  actual  sala  shall 
not  be  lees  than  par.  The  power  of 
sale  Is  granted  In  general  tarns,  In  so 
far  as  the  means  of  sale  is  concerned. 

The  statute  granting  the  power  does 
not  undertake  to  prescribe  the  means 
and  manner  of  sale. 

"In  State  ex  ral.  v.  Gates,  67  Mo.  l.c. 

143,  Sherwood,  C.J.,  thus  announces 
the  fixed  rule  in  such  oases:  *If 
there  Is  one  principle  in  the  law 
which  finds  abundant  and  oft  repeated 
reeognlt  on,  It  Is  this:  that  where  an 
agent  is  clothed  with  general  powers,  the 
means  and  measures  necessary  to  effectu- 
ate the  powers  granted,  attend  the 
grant  of  authority  as  inevitable  inci- 
dents. (Edwards  v.  Thomas,  66  Ho.  466) 

Thus,  an  ags*t  employed  to  get  a hill 
discounted  may,  unless  expressly  re- 
stricted, Indorse  It  in  the  name  of  his 
employer;  a broker  employed  to  effect 
a policy  of  insurance  may  adjust  the 
loss  end  do  all  that  Is  requisite  towards 
such  adjustment;  sn  agent  employed  to 
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lasue  proooaa  nay  receive  tha  debt 
and  coats,  and.  In  general,  an  agant 
has  implied  authority  to  use  those 
means  of  which  the  prlnelpal  could 
not  but  hare  foreseen  the  necessity, 
and  therefore  oould  not  but  hare 
Intended  to  authorize.  (Smith, 

Here.  Lav,  176,  175,  and  eases  cited); 
and  the  same  principle  which  appll es  to 
private  agents  is  equally  applicable 
Tn  t¥TI  To  ptSire  onesT> 

* • ♦ ♦ * 

"It  will  be  observed  that  the  oourt 
holds  that  from  the  express  power  to 
sell  followed  these  Implied  powers, 

(1)  to  oontraet  for  printing,  engrav- 
ing and  the  like,  (2)  to  pay  oounsel 
for  an  opinion  on  the  bonds,  and  (3) 
to  pay  a commission  to  brokers  for 
selling  the  bonds.  It  will  be  notieed 
that  the  latter  is  not  emphasized  In 
this  opinion  because  it  was  not  involved 
In  that  ease.”  (l.o.  699) 


CONCLUSION 

From  the  decision  and  the  statutes  hereinabove  quoted, 

It  is  the  opinion  of  this  department  that  the  Item  "to  pay  the  cost 
of  assessing  and  collect lag  of  the  revenue  for  the  years  1933  and 
1934”  Is  general  In  its  terms,  and  we  assume  that  the  State  Board 
of  Equalization  has  Implied  powers  to  employ  the  necessary  clerks 
In  the  preparation  of  the  Journal  of  the  3tate  Board  of  Equalization 
and  the  preparation  of  assessments,  examination  of  county  tax 
returns,  utility  tax  returns  and  any  other  funotlona  which  by  law 
are  imperative  on  the  3tate  Board  of  Equalization  to  fully  and 
effloiently  carry  out  its  duties  under  the  Constitution  and  laws  of 
the  State  of  Missouri. 

Since  you  state  that  certain  employees  of  the  State  Tax 
Commission  are  thorougily  familiar  with  the  work  enumerated  above, 
and  for  that  reason  are  more  competent  than  employees  which  might 
be  secured  elsewhere,  and  in  view  of  the  fact  that  you  desire  these 
employees  to  perform  this  work,  we  would  suggest  that  if  an  appro- 
priate resolution  be  passed  by  the  State  Board  of  Equalization, 
these  employees  could  be  transferred  from  the  payroll  of  the  State 
Tax  Commission  to  the  payroll  of  the  State  Board  of  Equalization 
until  such  time  as  the  work  Is  completed* 


Respectfully  submitted. 


APPROVED:  OLTJVER  W.  NOLEN, 

Assistant  Attorney  General 


Attornev  Oen  ^ral 


TAXATION  AND  A£V£NUSt  Application  <fcf  senate  Bill  94  to  delinquent 

oity  tax  collections  depends  on  classification 
of  cities. 


uay  11,  1934. 


Hon.  Fred  D.  Wilkins 
City  Attorney 
Louisiana,  Missouri 


Dear  r.  villeins: 


Tour  request  for  an  opinion  of  tnis  office  received  so  ae 
tl  ae  ego  has  been  referred  to  me  on  reassignment.  Tour  request 
reads  as  follows: 


"The  writer  is  city  Attorney  of  the  City  of 
Loulal&aa,  Missouri  and  has  been  such  attorney 
for  the  last  six  or  se\en  years.  He  is  trying  to 
determine  the  effect  of  the  new  tax  and  revenue 
lavs  as  the  sane  may  apply  to  this  city.  This  is 
the  lav  passed  by  the  General  Assembly  of  1933 
and  reported  beginning  at  page  425  of  the  lave  of 
Missouri,  Session  Aots  1933. 


I desire  an  opinion  from  your  offloe  as  to  whether 
or  not  this  law  Is  applicable  to  the  City  of 
Louisiana,  Missouri,  a town  of  lens  than  5000 
lnhabl tents.  In  connection  with  my  request,  I 
desire  to  call  your  attention  to  the  title  of  this 
act  on  page  425,  which  makes  no  reference  vhetever 
to  the  duties  of  oltles  either  of  5000  inhabitants 
or  more,  but  the  title  of  this  act  provides  that 
certain  things  shall  be  done  by  the  County  Colieotor 
and  no  reference  in  the  title  as  far  as  I have  been 
able  tc  find  is  made  to  the  duty  of  the  colieotor, 
or  other  revenue  officers  of  any  city. 


I must  call  your  attention  to  section  9945  at 
page  426  of  the  session  Aots  which  specifically 
refers  to  County  Collectors.  County  Courts  and 
to  Cities  containing  a population  of  5000  or  more 
inhabitants. 


It  would  sesm  to  as  th  t oltles  such  as  Louisiana 
are  exempt  from  this  aot,  but  I want  a ruling  froi 
your  office."  • • •• 


Hon.  Fred  0.  Wilkins 


May  11,  1934 


-2- 


Senate  Hill  94  found  at  page  42b  et  seq.  Lnaa  of  Missouri 
1933,  proscribes  a new  and  dlffarant  method  for  tha  oollaotlon  of 
dallnquent  taxes.  It  la  true  that  the  title  of  tbe  Act  found  at 
page  425  does  not  appear  to  refleot  an  Intention  to  affect  the 
collection  of  delinquent  city  taxaa,  however,  «•  refer  you  to  Sec- 
tion 9963c  found  at  page  448.  This  Seotlon  reads  aa  follows: 

"In  all  counties  that  Hava  adopted  or  any  Here- 
after adopt  township  organisation,  wherever  the 
word  'collector*  la  used  In  this  not,  aa  to  auoh 
counties  auoh  designation  shall  be  construed  to 
nean  • treasurer  and  ex-offlolo  collector,1  or  In 
seotlon  9962  any  be  township  oolleotor.  Where 
applicable  it  shall  also  refer  to  the  oolleotor,  or 
other  proper  officer,  oolleotlng  taxes  In  any  olty 
or  town.  Where  applicable  the  word  'oounty'  aa 
used  In  this  act  shall  be  construed  'Olty'  and  the 
words  'county  clerk'  shall  be  cons trued  'city  clerk, 
or  other  proper  officer.'  • 

I think  that  this  dearly  Indicates  a legislative  Intention 
to  adopt  the  procedure  prescribed  for  the  oollaotlon  of  state  and 
county  taxes  to  the  oollaotlon  of  delinquent  olty  taxes. 

AS  we  do  not  pass  upon  the  constitutionality  of  the  Aot 
but  assume  Its  constitutionality. For  the  purpose  of  our  opinion 
we  shall  not  go  Into  the  question  as  to  the  apparent  failure  of 
the  title  to  reflec  tthe  subject  matter  of  the  enaotment.  It  Is 
apparent  however  from  a oomprehenslve  Investigation  of  the  other 
enaotments  referring  to  the  oollaotlon  of  delinquent  olty  taxes 
that  there  Is  a close  connection  between  the  method  of  collecting 
olty  taxes  and  the  method  of  collecting  state  and  county  taxes, 
and  this  connection  Is  to  be  found  by  referring  to  Chapter  38  of 
the  R.  8.  Ho.  1929.  It  Is  our  belief  that  the  various  sections  of 
this  Chapter  pertaining  to  the  collection  of  delinquent  taxes  ars 
In  pari  materia  with  senate  Bill  94  and  that  these  seotlons  must 
be  read  and  construed  together.  By  doing  oo,  it  la  our  opinion 
that  full  effsot  Is  given  to  Senate  Bill  94  without  relying  upon 
the  provisions  of  Seotlon  9963o.  In  this  way  .any  constitutional 
question  respecting  the  sufficiency  of  the  title  of  Senate  Bill 
94  Is  avoided. 
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We  have  heretofore  prepared  an  opinion  to  the  state  Tax 
Commission  as  to  the  bearing  of  senate  Bill  94  upon  the  oolleotlon 
of  city  taxes.  In  this  opinion  ee  have  dealt  with  cities  of  the 
first,  second,  third  and  fourth  olasses  and  with  towns  and  villages. 
Ve  believe  that  you  will  find  this  opinion  solves  your  problem 
and  are  herewith  forwardiug  a copy  of  that  portion  of  the  opinion 
dealing  with  this  subject. 

If  your  city  operates  under  a special  charter  it  would 
of  course  be  necessary  to  examine  the  oharter  provisions  regarding 
this  particular  matter  before  we  could  determlng  what  effeot  if 
any  is  to  be  given  this  enactment  in  the  collection  of  delinquent 
olty  taxes. 


approved: 


ROY  MoKIT TRICK 
Attorney  General. 


Huw : Ml.' 
Etc  . 


SCHOOL  DISTRICTS  - FINANCIAL  STATEMENTS  shall  contain  ./hat. 

School  Boards  may  be  compelled  to  publish 
annual  statements .how. 


L 

June  6,  1954 


Honorable  J.  h.  Wilson 
Justice  ol'  the  Jreace 
Forest  City, 

Mlsso  rl 


Bear  Mr.  Wilson* 


Receipt  of  your  letter  to  the  Attorney  General 
dated  way  25,  1954  Is  acknowledged. 

As  we  understand, you  desire  to  know* 

1.  "Whether  or  not  a person  summoned 

as  a Juror  In  a civil  case  in  Jus- 
tice oourt  Is  entitled  to  his  per 
diem  regardless  of  whether  such  per- 
son Is  selected  as  a Juror  or  not, 
because  of  the  disqualification  of 
such  Juror  or  for  any  other  reason." 

In  reference  to  the  matter  Inquired  about 
Section  11797  Revised  Statutes  Missouri  1929  provides* 

"Jurors  shall  be  allowed  fees  for 
their  services  as  follows*  « « » « 

'For  each  person,  who  shall  be  sum- 
moned,  attend  and  report  for  duty 
as  a Juror  In  any  case  before  a Jus- 
tice of  the  peace,  per  day,  ...  .75'.” 


The  above  quoted  provision  of  the  Section  does 
not  require  a person  summoned  for  Jury  service  to  aotually 
serve  on  a Jury  In  order  to  be  entitled  to  his  per  diem,  but 
such  per  diem  Is  allowed  every  person  who  shall  be  sum-oned 
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and  who  shall  attend  and  report  Tor  duty  as  a juror*  The 
summoning,  attending  and  reporting  for  duty  necessarily  pre- 
cedes any  service  as  a juror, 

as  do  not  think  the  above  statute  is  to  be  con- 
strued according  to  the  case  of  State  ex  rel  Suter,  et  al  v. 
Wilder  196  A o.  416,  433,  That  case  construed  a statute  pro- 
viding that  the  jurors  summoned  in  a criminal  case,  where  the 
punishment  might  be  death  or  Imprisonment  for  life,  or  for  not 
less  than  a specified  number  of  years  and  no  limit  to  the  time 
should  be  allowed  the  sum  of  #1,00  per  day  for  each  day  that 
he  might  be  In  attendance  on  the  court, 

" Whether  he  sits  in  the  trial  of 
the  cause  or  Is  challenged  off.* 


The  court  construed  the  statute  as  providing  for 
jury  fees  to  only  such  persons  as  were  selected  on  the  panel 
of  forty  from  which  the  panel  of  twelve  to  try  the  oause  were 
to  be  selected,  but  put  the  construction  on  the  ground  that 
the  use  of  the  words  'challenged  off*  showed  that  the  statute 
had  reference  to  those  who  could  qualify  on  the  panel  of  forty 
and  not  those  who  were  disqualified  or  were  not  chosen  on  the 
panel  of  forty. 


We  are  of  the  opinion  that  that  part  of  Seetlon 
11797,  above  quoted,  swans  what  It  says  - that  Is  - that  when 
a person  la  summoned  as  a juror  In  a civil  cause  In  justice 
court  and  when  such  person  shall  attend  snd  report  for  duty 
as  a juror,  then  suoh  person  Is  entitled  to  his  fees  the  same 
as  if  he  had  sat  as  a juror  and  tried  the  oase. 


2. 

Your  next  Inquiry  Is  In  reference  to 
the  duties  of  the  boards  of  directors 
In  sohool  districts  In  this  state  with 
reference  to  the  publication  of  annual 
financial  statement, 

Seetlon  9560  referred  to  In  your  letter.  In  part 

provides! 

"*  * *lt  shall  be  the  duty  of  each  of 
said  boards,  and  of  the  boards  of  direc- 
tors In  other  sohool  districts  In  this 
state  having  graded  schools,  to  make  and 
publish, annually, on  or  before  the  15th 
day  of  July  In  each  year, In  some  newspaper 
published  In  such  school  dlstrlot,and  If 
there  be  no  newspaper  published  therein. 
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then  by  written  statements  posted  In  five 
public  places  In  such  district,  a detailed 
statement  of  all  receipts  of  school  moneys, 
when  and  from  what  source  derived,  and  of 
all  expenditures,  and  on  what  aocountgalso, 
the  present  Indebtedness  of  the  district  and 
Its  nature,  and  the  rate  of  taxation  for 
all  school  purposes  for  the  year*  * * 


We  have  only  been  able  to  find  (me  case  deeding 
with  the  subject  of  your  last  Inquiry.  State  ex  rel.  McKinney 
v.  Commissioners  of  Washington  County  47  V.  E.  565,  decided  by 
the  Supreme  Court  of  Ohio,  Is  a construction  of  the  laws  of 
that  state  requiring  the  Coamlss loners  (whose  duties  compare 
to  our  county  Judges)  to  make  and  file  a detailed  report  In  writ* 
lng  of  their  financial  transactions  during  the  year  preceding 
the  time  of  making  such  report,  and  which  report  Is  required  to 
be  published.  The  report  Is  set  out  In  full  In  the  opinion, 
but  Is  too  long  to  be  Included  In  this  opinion  In  Its  entirety. 
The  court  at  page  568  of  the  opinion,  discussing  the  report, 
saidt 


"If, by  requiring  of  the  county  cosrnlss loners 
an  annual  'detailed*  report  of  their  financial 
transactions,  the  general  assembly  Intended  that 
they  should  reduce  their  account  to  Its  ulti- 
mate analysis, then  the  account  set  forth  hy 
the  commissioners  In  their  answer  did  not  com- 
ply with  the  statute;  for  It  Is  obvious  that 
swny,lf  not  all, of  the  Items  (so  called)  In  this 
report, are  made  up  of  a large  number  of  more 
minute  Items.  For  Illustration,  under  the  state- 
ment of  expenditures  from  dog  tax  fund,  only 
two  Items  are  found: 

For  claims  for  sheep  killed  by  dogs..  $1,259.16 
Witness  fees .mileage .and  blanks*. ••••  79.70 

si.Mb.as 

A subsequent  part  of  the  record  discloses 
that  there  were  at  least  57  distinct  claims  paid 
on  account  of  sheep  killed  or  Injured  by  dogs. 
Probably  there  were  a number  of  others.  If, 
however, the  number  was  57  only,  as  the  statute 
requires  each  claim  to  be  established  by 
two  witnesses, and  as  each  witness  would  be 
entitled  to  a specific  fee  of  50  cents  and  mile- 
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age, and  as  the  account,  reduced  to  Its  last  an- 
alysis, sust  state  the  fee  and  mileage  sepa- 
rately,each  sheep  claim  would  require  5 dis- 
tinct ltems,maklng  for  the  57  claims  275  items 
Instead  of  2,as  statod  In  this  re port {requiring 
nearly  as  much  space  for  stating  it, and  ex- 
panse for  its  publication,  as  will  be  necessary 
In  respect  of  the  entire  report  as  made. This 
part  of  the  report  perhaps  shows  a greater  con- 
densation than  any  other  portion  of  it)  but  an 
Inspection  of  the  whole  statement, as  reported, 
will  dearly  show  that  a reduction  to  its  final 
analysis  would  enlarge  It  manifold.  In  the 
more  populous  and  wealthy  counties  -Hamilton 
and  Cuyahoga,  for  Instance  - the  report 
would  swell  into  an  lnssense  volume  If  thus  ex- 
tended. Ho  one  would  be  found  patient  enough 
to  wade  through  the  vast  mass  of  detail, and 
each  item  would  be  lost  In  the  multitude  of  Its 
fellows.  It  Is, of  course, within  the  oower  of 
the  general  assembly  to  require  such  minute- 
ness as  this  in  the  report  made  by  the  com- 
missioners | but,  unless  the  language  chosen  by 
that  body  Imperatively  demands  such  construc- 
tion, the  section  sould  not,  in  our  opinion, be 
so  construed.  Doubtless  an  aoeount  or  ra- 
port  which  gave  the  moat  lnute  circumstan- 
ces of  a transaction ,or  resolved  into  its  ultimata 
component  parts  every  composite  item, would 
properly  fall  within  the  definition  of  a detailed 
aoeount  or  report)  but  the  common  acceptation 
of  the  term,  as  applied  to  the  ordinary  trans- 
actions of  mankind,  denotes  also  a much 
leaa  specific  and  extended  subdivision  of  a 
transaction.  Hone  of  the  lexicographers  assign 
to  this  word  'detail*  such  a fixed  and  unyield- 
ing sense  as  to  limit  Its  application  to  such 
transactions  and  accounts  only  as  have  been 
subjected  to  the  most  minute  and  extended 
subdivision  or  analysis  of  which  they  were 
susceptible)  nor  do  we  think  the  legislature 
used  the  word  In  the  seotlan  under  considera- 
tion In  this  marrow  sense. 

In  the  report  under  consideration  the  county 
commissioners  classified  the  several  heads 
of  expenditure  concisely  and  clearly,  and,  voi- 
der Its  appropriate  head,  stated,separately, 
eaoh  particular  subject  of  expenditure.  In 
every  Instance  the  purpose  to  be  attained  by 
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the  money  expended  was  dearly  shown.  The 
report  afforded  the  data  necessary  to  enable 
the  committee  appointed,  pursuant  to  the  stat- 
ute, to  Intelligently  examine  It*  It  advised 
the  taxpayers  of  the  county  of  the  several 
subjects  to  which  the  public  revenue  had  been 
devoted,  and  the  amount  expended  upon  each 
subject;  and  this,  we  think,  is  all  the  stat- 
ute requires. " 


Kvery  statute  must,  of  course,  be  construed  accord- 
ing to  Its  own  peculiar  wording,  keeping  in  mind  the  purpose 
the  enactment  was  Intended  to  serve.  So  far  as  Section  9360 
is  concerned,  the  foregoing  quotation  from  the  opinion  of  the 
Supreme  Court  of  Ohio  may  be  taken  as  a fair  statement  of  the 
duties  of  a board  of  directors  of  a school  district  and  as  to 
what  a published  financial  statement  should  show. 

For  your  further  Information  we  are  Inclosing  you 
herewith  oopy  of  an  opinion  of  this  department  dated  lovember 
3,  1933  , with  reference  to  compelling  members  of  school  boards 
to  publish  annual  reports. 


Very  truly  yours. 


GILBERT  LAMB 

▲sal stent  Attorney  General, 


APPROVED i 


m Mcmurei — 

Attorney  General. 
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Xnclosure 


COUNTY  FUNDS:  Classes  should  be  paid  in  order  of  their  priority; 
not  necessary  to  retain  funds  in  Class  1 to  detriment  of  other  classes 
in  advance  of  time  payments  are  due;  balance  in  special  road  fund  and 
grand  and  petit  jury  funds  for  1933  can  be  transferred  to  1934  county 
revenue  fund  after  out  outstanding  warrants  are  paid. 


June  21 , 1934. 


Miss  Carrie  Williams, 
Treasurer  of  Barry  County, 
Cassvllle,  Missouri. 


FiLEb 


/ 


Dear  Madam: 


This  department  acknowledges  receipt  of  your 
letter  of  May  10,  same  being  as  follows: 

"Heretofore  the  oounty  court  has  appor- 
tioned the  county  revenue  as  follows: 

30%  to  the  State  and  oounty  pauper  fund, 

30%  to  the  official  fund,  20%  to  the 
contingent  fund,  10%  to  the  grand  and 
petit  Jury  and  election  fund,  and  10%  to 
the  special  road  fund.  This  amount  has 
been  sufficient  to  take  of  the  warrants 
for  the  years  for  which  they  were  written. 

As  our  warrants  for  1934  are  to  be  paid 
in  classes,  it  seems  to  be  the  general 
opinion  that  as  the  county  revenue  is  paid 
in  it  is  all  to  be  applied  to  class  1 until 
dll  of  same  have  been  paid  before  paying 
any  others,  Instead  of  the  revenue  being 
apportioned  and  the  warrants  on  each  fund 
being  paid  in  order  of  protest,  according 
to  the  amount  paid  In  and  apportioned  as 
before. 

We  now  have  a balance  in  our  speolal  road 
fund  and  in  the  grand  and  petit  Jury  and  elec- 
tion fund  for  the  year  1933.  Should  this 
amount  be  transferred  to  1933  county  revenue 
and  apportioned  to  pay  outstanding  warrants 
on  the  other  funds  for  that  year,  or  should 
It  be  transferred  to  1934  county  revenue  and 
be  paid  on  class  1? 

There  are  some  other  items  paid  into  the 
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treasury  such  as  abstract  of  fees  from  the 
Clroult  Clerk's  of flee  and  Proseouting 
Attorney  fees  which  hare  been  credited  to 
the  official  fund,  and  board  of  prisoners 
from  the  state  In  criminal  costs,  bank 
Interest,  eto.  which  has  been  credited  to 
the  contingent  fund.  Should  this  be  con- 
tinued as  before  or  credited  to  the  oounty 
revenue  and  apportioned  to  the  different 
funds?" 

As  you  appear  to  be  familiar  with  the  County  Budget  Law  as 
passed  by  the  1433  Legislature,  we  will  not  nuoto  the  sane  here. 

Tou  are  correct  In  Inferring  from  the  six  olaases  as  men- 
tioned In  the  law  and  the  fact  that  Class  1 has  priority  over 
all  others,  that  the  funds  as  oollectod  should  be  plaoed  In  Class 
1 until  the  amount  of  the  budget  In  that  class  is  reached,  and 
likewise  as  to  the  other  classes j however,  we  can  readily  see 
the  situation,  whan  this  procedure  is  followed,  of  the  remaining 
olaases  of  funds  and  It  la  our  opinion  that  while  the  classes  in 
the  order  of  their  priority  should  be  followed  so  far  as  practical, 
yet  funds  should  be  plaoed  In  the  other  classes  from  time  to  time 
so  that  the  warrants  from  all  the  other  olasaea  will  not  have  to 
be  protested. 

It  is  the  opinion  of  this  department,  further  beering  In 
mind  that  saoh  preceding  class  Is  a priority  over  the  other 
olasaea,  that  eeoh  preceding  class  cannot  demand  priority  until 
the  oloae  of  the  yar.  It  la  the  custpm  of  many  of  the  courts  to 
Issue  warrants  to  the  state  Institutions,  or  the  Insane  Fund,  twlee 
a year,  l.a.,  April  and  October,  ws  as  ume  that  your  county  has 
paid  Its  pril  obligation.  It  le  therefore  our  opinion  that  It 
would  not  be  necessary  to  retain  funds  in  Class  1 to  the  detriment 
of  the  other  classes  so  long  in  advenes  of  the  time  that  payments 
are  again  due. 

With  reference  to  the  balance  In  the  Spec 1 al  Road  Tund 
and  the  Grand  jury  and  Petit  JUry  unds  for  1^33,  If  all  the  out- 
standing warrants  have  bean  paid,  these  funds  could  be  transferred 
to  tbs  1934  County  revenue  Aind,  as  waa  held  In  the  opinion  of 
this  department  rendered  to  the  Honorable  Ralph  V.  Haeolwood, 

Clark  of  the  County  court,  'ttlna,  Missouri,  oopy  of  whloh  la 
enolosed  herewith • 

Regarding  the  last  paragraph  of  your  latter,  wa  are 
eneloslng  herewith  oopy  of  an  opinion  written  on  June  13,  1934  to 
Honorable  Red  Fro sea rd.  Prosecuting  Attorney,  Casavllla,  Missouri, 
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which  we  believe  fully  answers  your  question. 


Respectfully  submitted. 


0LLIV3R  V/.  NOLEN, 

Assistant  Attorney  General. 


APPROVED: 


Attorney  General 


CONFEDERATE  SOLDIERS*  HOME  - Compensation  of  treasurer  of  board 

of  trustees. 


December  ld(  1934. 


' r.  Boy  D.  'illiams, 
Boonvllle,  -lsaoviri. 


Dear  Sir: 


A request  for  an  opinion  has  been 
under  date  of  November  23,  1934,  such  request  being  in  the  fol- 
lowing terms: 

’•‘Die  Board  of  the  Confederate  Home  has  asked 
me  to  propound  to  your  office  the  following 
question. 

Can  the  Board  fix  t e salary  of  t>  e treasurer 
unhampered  by  statute*' 

In  explanation  I will  say  that  the  1933  law  re- 
vamped the  law  applicable  to  the  Confederate 
Ho me  and  thie  question  has  arisen.” 


I 


RIGHT  CF  TR:.  Ai.-Tv-DR  TO  CQMFuN.  /-  TION 

R.  £>.  Missouri,  1925,  Sections  1S5SO  end  13929,  as 
repealed  and  re-enacted  by  laws  of  1S3D,  rage  353,  relate  to 
the  organ 1 ration  and  powers  of  the  bosrd  of  trustees  of  the  con- 
federate soldiers*  home.  In  Section  13529  it  is  provided  that 
the  board  of  trustees  "shc’l  elect  e * * * treasurer  from  their 
number”,  but  there  la  no  provision  fixing  any  definite  compensa- 
tion for  such  treasurer.  However,  it  is  apparent  that  this  statute 
contemplates  that  the  treasurer  shall  receive  sore  com  ene  tlon  for 
it  provides  that  "the  treasurer  shall  also  sot  as  aeeretary, without 
additional  compensation  therefor." 

Thie  conclusion  is  not  iapvgned  by  another  provision  of 
Section  13929  which  rovicea  thot  "the  me  bars  of  the  bocrd  of  trus- 
tees shall  receive  no  com  enaction”  except  necessary  hotel  and  trav- 
eling expenses.  This  prohibition  against  compensation  for  their  ser- 
vices ns  trustees  could  hardly  mean  that  e member  of  the  board  could 
not  resolve  any  compensation  for  hia  aervioes  as  treasurer  in  view 
of  the  provision  of  such  section  nuoted  in  the  preceding  paragraph 
hereof. 
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ey  .lio-  cc  ~ .m,  rno;r  cr  ah v.:>;  ?o  Sc 

Since  the  statutes  fix  no  definite  compensation  for 
the  treasurer  and  since  be  may  be  entitled  to  compensation,  some 
person  or  entity  must  be  authorized  t.o  fix  the  amount  thereof, 
and  that  this  power  Is  In  the  boerd  of  trustees  of  th©  confeder- 
ate soldiers*  home  Is  indicated  by  the  following  statutory  i ro- 
vislona  governing  the  powers  of  such  boerd,  which  are  sufficiently 
broad  to  encompass  such  po  er  In  the  absence  of  any  specific  statute 

"The  control  end  management  of  the  confederate 
soldiers*  horse,  located  at  Iilgglnavllle , shall 
be  vested  In  the  board  of  trustees, **  (Eec. 13*20) 

"Said  boerd  of  trustees  shell  hare  power  and 
authority  to  ma'^e  all  necessary  rules  and  regu- 
lations for  the  control  and  .maintenance  of  said 
home"  ( Fee. 13928 ) 

In  answer  to  your  question  as  to  whet'  er  or  not  the  Board 
could  fix  the  compensation  of  the  treasurer  "unhampered  by  statute" 
our  conclusion  Is  thnt  no  general  statute  would  hamper  t;  e exercise 
of  such  power,  but,  of  course.  It  would  bo  subject  to  the  qualifica- 
tions that  (1)  on  appropriation  is  necessary  for  the  payment  of  such 
compensation  (note  the  appropriation  made  by  the  fifty-seventh 
General  Assembly,  Laws  of  1 33,  page  75,  in  which  the  sslery  of  the 
treasurer  is  specifically  mentioned),  and  (?)  such  compensi  tlon  must 
be  reasonable  In  the  light  of  the  office  involved. 

In  conclusion  it  Is  our  opinion  that  the  treasurer  elected 
by  the  board  of  trustees  of  the  confederate  soldiers*  home  msy  re- 
ceive compensation  for  >fe  services  as  treasurer,  th;  t the  amount  of 
such  compensation  is  not  fixed  by  statute,  but  Is  to  be  fixed  by  the 
boerd  of  trustees  of  the  confederate  soldiers*  home,  subject  to  the 
limitation  th  t the  amount  be  reasonable. 


Very  truly  yours, 

ID  ARP  ii.  JilLLSR 

Assistant  Attorney-General 


AVPPO VEDt 


HOY  McKITTRIC T 
Attorney-General 
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0 AMBLING  • "Bank  Night” 


April  12th,  1954. 


Winger,  Reeder,  Barker  and  Hazard 
Attorneys  at  Law 
Walt over  Build  lag 
Kansas  City,  Missouri 

Attention:  Lelaad  Hazard 


Dear  Sir: 


We  hare  your  request  for  an  opinion  relative  to 
the  use  of  "Bank  Nigit"  in  theaters. 

we  have  carefully  a xanined  the  "Bank  Night  In*— 
a tractions  ”,  and  from  these  instructions  ve  find  that  the 
following  elements  of  lottery  or  gift  enterprise  prohibited 
by  Section  4514  R.  3.  Mo.  1929  are: 

1st.  Prize  - Money  deposited  in  bank. 

2nd.  Chance  • Made  under  Paragraph  6 of  the 
Instructions  in  the  fern  of  a public 
drawing  where  the  winning  number  gets 
the  prize. 

3rd.  Consideration  - In  the  form  ef  good  will 
and  advertising,  aa  specified  in  Para* 
graph  8 of  "Bank  Night  Instructions”. 


Consideration,  c he  nee  and  prize,  ths  essential  ele- 
ments of  lottery  or  gift  enterprise,  are  therefore  present. 
State  v.  Emerson,  1 3.  1.  (2d)  109. 

It  is,  therefore,  the  opinion  of  this  office  that 
"Bank  Night”,  as  act  out  in  the  instructions  in  your  letter, 
is  prohibited  by  the  lavs  of  Missouri. 

Tours  very  truly. 


APPROVED:  FRANKLIN  3.  R FA  OAK 

Assistant  At  tarns  y General 


ROT  HeK  IT  TRICK 


COUNTY  CLERX  DEPUTIES:  Entitled  to  increase  authorized  by 

Section  11811  Laws  of  Missouri  1933, 
page.  371 

7 S*' 

VBX  17,  1834. 


Hon.  Vy.  iomaok 
County  Clark 
Uadi  son  County 
Frederick town,  no. 


Daar  Mr.  womaok: 

Acknowledgment  la  herewith  made  of  your  raquaat  for 
an  opinion  of  thla  of flea  on  the  following  matter: 

"In  our  County  according  to  population  ay  aalary 
la  $1350.00  par  year  and  my  daputy  $600.00  (sao- 
tlon  llbll  of  the  laat  General  Asseably  flxaa  my 
aalary  at  $1100.00  and  ay  daputy  at  $900.00  a 
year. , However,  a provision  la  made  that  1 ahall 
ba  paid  the  same  rata  until  the  expiration  of  ay 
term  of  offloe,  and  further  provldea  that  this 
set  shall  not  apply  to  Counties  paying  a fixed 
aalary.  te  are  on  a salary  basis.  Must  my 
deputy  oontlnue  to  work  for  $800.00  or  Is  he  en- 
titled to  1000.00?  If  not  oan  we  aocordlng  to 
Law  change  to  the  new  rate  which  will  reduce  ay 
pay  $150.00  a year  but  will  raise  ay  daputy  pay? 

I am  not  clear  on  this  matter  and  will  appreciate 
this  Information  from  you.  Thanking  you  for 
this  and  past  favors." 

I. 

COUNTY  CLERX  Of  * ADI  SOI  COUHTT 
JQM TITLED  TO  $1350.00  PER  ANNUM 
UNTIL  .EXPIRATION  0^  PRESENT  TERM. 


Under  the  prl visions  of  Saotlon  11811  R.  S.  Mo.  1939 
It  is  provided: 
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"The  aggregate  amount  of  fee*  that  any  dark 
under  articles  2 and  3 of  this  chapter  shall  be 
allowed  to  retain  for  any  one  year's  services 
shall  not  In  any  case  exceed  the  amount  here- 
inafter set  out.*  • • *In  all  oountles  contain- 
ing fifteen  thousand  inhabitants  or  lees  the 
clerks  shall  oe  permitted  to  retain  twelve  hund- 
red and  fifty  dollars  for  theaeelves,  and  be 
allowed  to  pay  for  deputies  or  assistants  not 
sxceedlng  six  hundred  dollars:*  • • •" 

It  Is  under  the  provisions  of  this  section  that  you  have 
In  the  past  been  permitted  to  retain  $1250.00  per  annua  as  compen- 
sation for  your  servicer  and  $600. CO  per  annua  for  the  hire  of  deputies. 
Be  dlreot  your  attention  to  the  word  "retain*  as  used  In  the  foregoing 
extracts  froa  this  section.  An  exaaln&tlon  of  the  entire  section  re- 
veals that  this  is  the  tera  used  throughout  the  law  respecting  the 
payaent  of  your  compensation.  Bo  provision  Is  aads  for  the  payment 
of  a salary  froa  the  reaeral  revenue  funds  of  the  county.  You  are 
simply  permitted  to  retain  froa  the  fee e which  you  earn  in  the  conduct 
of  your  offloe  a sum  sufficient  to  compensate  you  in  this  amount  annually. 
The  same  Is  true  of  your  deputy  hire.  In  this  Section  as  amended  by 
the  57th  General  Assembly  found  at  page  370  Laws  of  Missouri  1933,  we 
find  the  pertinent  parts  of  this  amended  section  to  read: 

"The  aggregate  amount  of  fees  that  any  olerk  of 
the  Ctvntyt  Court  under  Artlolee  2 and  3 of  this 
Chapter  snai.1  be  allowed  to  retain  for  any  one 
year's  service  shall  not  In  any  oaae  exceed  the 
amount  hereinafter  set  out.*  * * *ln  oountles 
having  a population  of  7,500  and  less  than  10,000 
persons  the  olerks  shall  be  allowed  to  retain 
$100.00  fox  thsasslvs8,  and  shall  be  allowed  to 
pay  for  deputies  and  assistants  $900.00.*  • • • 

Provided,  further,  that  until  the  expiration  of 
their  present  tera  of  offloe,  the  person  holding 
the  offloe  of  county  Clerk  shall  be  paid  in  the 

earns  manner  and  to  the  same  extent  as  aow  pro- 
vided by  law  provided  that  this  act  shall  not 
apply  to  counties  in  whlon  such  clerks  now  or  aay 
hereafter  receive  a fixed  salary  in  lieu  of  all 
feee,  commissions  and  eaoluaenta. « 

Under  the  provisions  of  this  Section  the  oharsoterlstlo 
feature  of  the  prior  section  has  been  reenacted,  to-wlt,  that  the 
county  clerk  is  allowed  to  "retain"  fees  which  he  has  earned  up  to  the 
aaxlaua  amount  stated.  Bo  provision  is  made  for  the  payment  of  a 
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salary  froa  tbs  County  Treasury.  It  Is  thersfors  our  bsllef  that 
tbs  last  proviso  of  this  Section  referring  to  "a  fixed  salary"  has 
no  reference  to  any  clerk  paid  under  the  provisions  of  tble  Section 
but  le  Intended  to  refer  to  certain  counties  whose  clerks  receive 
their  compensation  from  the  general  revenue  funds  of  the  County 
Irrespective  of  tbs  aaount  of  the  collection  of  fees. 

It  Is  therefore  the  opinion  of  this  office  that  you  are 
entitled  to  retain  ths  maximum  of  $1250.00  for  your  compensation 
froa  fees  collected  under  the  provisions  of  Artloles  3 and  3 of 
Chapter  B4  R.  S.  Vo.  1939  until  ths  expiration  of  your  present  tera 
of  office. 


II. 

COUMTT  CLERK  ENTITLED  TO  RET  All 
t 900. 00  PER  ANNUM  FOR  DEPUTY  HIRE 
IN  M4gl9Q«.gQPNll-MiasOURI. 


The  1933  aaendaent  to  Section  11811  increased  the  allow- 
ance for  deputy  hire  In  your  County  froa  $800.00  to  $900.00  per 
annua.  Thle  law  became  effective  on  July  34,  1933,  and  unless  there 
Is  soae constitutional  objection  It  Is  apparent  that  It  was  aeant  to 
be  operative  upon  Its  effective  date.  Whether  or  not  thle  law  night 
conflict  with  the  constitutional  provisions  14  determined  by  the 
question  as  to  whether  or  not  a deputy  county  clerk  has  a "tern" 
within  the  aeanlng  of  the  constitution.  The  authority  for  the 
appointment  of  deputy  county  clerks  le  found  In  Seotlon  11680  R.  3. 
Vo.  1929  which  le  as  foilowe: 

■Every  clerk  may  appoint  one  or  aore  deputise, 
to  be  approved  by  the  judge  or  judges,  or  a 
majority  of  them  In  vaoation,  or  by  the  court, 
who  shall  be  at  least  seventeen  years  of  age 
and  have  all  other  quail ficatlone  of  their 
principals  ana  take  the  like  oath,  and  may  in 
the  name  of  their  principals  perform  the  duties 
of  clerk;  but  all  clerks  and  their  sureties  shall 
be  responsible  for  the  conduot  of  their  deputies." 

Nothing  is  stated  In  thle  Seotlon  whloh  could  In  any 
manner  be  oonetrued  as  fixing  a tera  for  deputy  olroult  clerks*  Bor 
Is  any  tera  fixed  In  the  provisions  of  Seotlon  11811.  it  appears 
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that  a deputy  county  clerk  serves  at  the  pleasure  of  the  appointive 
power.  It  oannot  therefore  be  said  that  he  has  any  "tern  of  office 
In  a legal  senes.  Se#  Throo p on  Public  Officers,  Section  303: 

"Tbs  word  * tars'  Is  uniformly  used  to  designate 
a fixed  and  definite  period  of  time*  * • and  an 
officer  who  holds  his  office  at  the  pleasure  of 
another  officer*  * *has  no  official  tera,  within 
the  meaning  of  a constitutional  or  statutory 
provision  kel&tlng  to  such  term.'  * 

This  has  boon  adopted  by  the  Courts  of  this  state  as  the 
rule  to  be  observed  hare.  In  the  ones  of  State  ex  rel.v.Qordon,  336 
Mo.  168,  1.  o.  181,  Judge  Lamm  stated: 

"It  seems  to  us  that  the  olted  authorities  dlreot- 
ly  apply  to  the  situation  thus  presented;  for 
the  sum  of  the  matter  Is  that  any  one  who  holds 
office  at  tne  pleasure  of  the  appointing  power  has 
no  'term  of  office.1  " 

This  issue  was  directly  before  the  St. Louis  Court  of 
Appeals  In  the  case  of  Horstman  vs.  Adamson,  lOi.  mo.  A.  119.  In 
this  case  the  clerk  of  the  County  Court  had  gone  so  far  as  to  enter 
Into  a contract  with  the  deputy  for  a stipulated  salary  for  the 
whole  period  that  the  County  Clerk  should  remain  In  office.  After 
determining  that  the  section  authorizing  the  appointment  failed 
to  define  the  period  of  deputyehlp,  the  Court  held  that  regardless 
of  the  oontraot  the  olerk  was  empowered  to  reduce  the  compensation 
or  discharge  the  deputy  at  any  time,  1.  c.  134: 

* *The  rule  Is  sell  established  that  an 
appointment  to  offlos  for  a definite  term  confers 
upon  the  incumbent  the  right  to  serve  out  the 
full  offlclel  period,  unless  forfeited  by  miscon- 
duct, for  the  permanence  of  the  official  tenure 
negatives  the  authority  of  the  appointing  povar 
of  removal  at  will.  But  where  the  lav  conferring 
the  authority,  under  which  the  appointment  Is 
mads.  Is  silent  as  to  any  limitation  of  tha  right 
of  removal,  and  the  official  term  is  unlimited, 
the  absolute  power  of  removal  Is  an  Incident  to 
the  power  of  appointment  to  be  Invoked  and  applied 
at  pleasure,  without  notice,  and  without  legal 
liability  for  the  results.  These  principals  haws 
been  frequently  recognised  In  numerous  decisions, 
alike  by  tne  Federal  courts  as  well  as  by  thm 

Courts  of  many  states,  Including  our  own.*  • • •• 
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-TUI e right  of  control  over  the  period  of 
aeputysnip.  the  public  interests  and  the  proper 
administratio a of  the  office  alike  prohibited 
the  official  from  restricting,  by  any  action  or 
consideration  on  hie  own  part.*  * * •“ 

In  view  of  the  foregoing  authorities  it  is  the  opinion 
of  this  office  that  the  Clerk  of  the  County  Court  of  M&dlson  County 
ie  now  entitled  to  retain  froa  fees  collected  under  the  provisions 
of  Articles  3 and  3 of  Chapter  84  R.  3.  Mo.  1939,  the  aaxl&um  of 
£900.00  for  deputy  clerk  hire. 


Respectfully  submitted 


tfARRY  G.  WALTIER,  JR. 
Assistant  Attorney  General. 


APPROVED: 

ROY  MOXITTHICK, 
Attorney  General. 


MOTOR  VEHICLES:  Right  of  City  to  license  is  not  affected  by 

Motor  Bus  and  Truck  Law. 


May  39,  1934. 

L- * 


Honorable  Geo.  E.  Mood raff 
City  Attorney 
Trenton,  Missouri 

Dear  Sirs 

Tour  request  far  an  opinion  dated  April  4th,  reads 
aa  follows : 

"The  City  of  Trenton  lapoaea  a license 
tax  of  one-third  the  8tate  fee  on  all 
notor  vehicles. 

•The  question  has  arlssn  as  to  whether 
or  not  we  ean  oolleot  this  fee  froa  local 
owners  ef  basses  operating  under  certifi- 
cates of  convenience  and  necessity.  In 
▼lew  of  Section  5272,  R.  8.  1939.  Would 
you  kindly  give  ne  your  opinion  as  to  this 
natter.* 

Section  5873.  R.  8.  Mo.  1939,  as  anended  in  laws  1931, 
page  311,  provides  la  part  as  fallows: 

•(a)  In  addition  to  the  regular  registration 
license  fte  inposed  on  all  notor  vehicles  in 
this  state,  and  its  personal  property  tax, 
every  not+r  carrier,  except  as  provided  in 
Section  5265  of  this  act  shall,  at  the  tine 
of  the  issuance  of  a certificate  of  ohnven- 
lenoe  and  necessity  and/or  aa  interstate 
pernlt,  and  annually  thereafter,  on  or  be- 
tween January  1 and  January  IS  of  each  cal- 
endar year,  pay  to  the  state  treasurer  of 
the  state  of  Missouri  the  snwusl  license 
fee,  as  set  out  in  this  act,  for  the  naln- 
tenaace  and  repair  of  the  public  highways; 
all  suoh  fees  levied  upon  the  issuance  of 
a license  to  any  notor  carrier  for  any  notor 
vehicle  hereunder  shall  be  reckoned  froa  the 
beginning  of  the  quarter  in  which  such  li- 
cense was  issued;*  * * • •■ 


Hon.  Geo.  E.  Woodruff 


May  29,  1934. 


La^s  1933  Extra  Session,  page  99,  the  last  paragraph  of 
Section  7761  provides: 

"License  taxes  may  be  levied  on  motor  ve- 
hicles by  municipalities  of  this  state 
provided  that  the  fees  charged  by  munici- 
palities for  said  license  shall  not  exceed 
the  amount  authorized  therefor  by  said  munic- 
ipalities during  the  year  1933." 

c "ng  ms  low. 

The  right  of  the  City  of  Trenton  to  tax  a city  license 
is  granted  by  the  above  statute,  so  long  as  said  tax  is  not  in 
excess  of  one-third  of  the  state  license  tax  authorized  by  the 
state  law  in  the  current  year  of  1933. 

This  city  tax  is  a privilege  tax  and  is  chrrged  for  the 
privilege  of  using  the  city  streets.  .'hen  you  refer  to  "local 
owners"  in  your  reoueet  end  ask  if  a city  tax  within  the  statutory 
limitation  is  chargeable  against  local  owners  of  motor  vehicles, 
our  answer  is  yes.  A tax  on  a local  owner  is  not  limited  to  resi- 
dent owners  only,  wh  live  within  the  city  limits,  but  also  is 
broad  enough  to  include  as  a "local  owner"  one  who  resides  without 
the  corporation  limits  but  maintains  a permanent  citus  for  business 
purposes  within  the  city  and  uses  a motor  vehicle  in  connection 
with  said  local  city  business.  On  the  other  hand  the  law  would  not 
recognize  that  one,  not  a loca  resident,  operating  a motor  vehicle 
through  and  over  the  city  streets  of  Trenton  on  a regular  schedule  or 
route,  be  a local  owner  within  the  application  of  a city  license 
tax  ordinance. 

You  state  that  the  City  of  Trenton  imposes  a license  tax 
on  "all  motor  vehicles"  and  we  assume  that  it  is  on  such  vehicles 
owned  and  operated  on  the  str  ets  of  the  City  of  Trenton  and  par- 
ticularly by  local  owners.  A motor  bus  or  truck  operated  in  Missouri, 
under  and  by  virtue  of  a Certificate  of  Convenience  and  Necessity 
from  the  Public  Service  Commission,  is  a motor  vehicle  and  if  such 
is  operated  by  local  owners  and  on  the  streets  of  the  City  of 
Trenton,  such  may  legally  be  within  the  purview  of  the  City  Ordin- 
ance. However,  youi  letter  deals  in  generalities  and  not  with 
specific  facts,  consecuently , our  opinion  is  in  the  main  relegated 
to  broad  principles  of  law,  and  we  leave  to  you  the  applying  of  such 
principles  of  law  to  the  facts  in  the  individual  oase.  In  other 
words,  if  the  facts  show  that  owners  of  motor  vehicles,  which  are 
operated  under  Certificates  of  Necessity  and  Convenience,  have  a 
legal  citus  for  tax  purposes  in  the  City  of  Trenton  and  use  the 
streets  of  the  City  as  a terminal,  thf*n  in  our  opinion  the  City  of 
Trenton  may  exact  from  them  a city  license  tax  for  the  privilege  of 
so  using  the  streets.  However,  it  suffices  to  say  that  if  one  city 
license  is  paid  in  one  place,  then,  of  course,  that  eliminates  at 
all  events  the  necessity  of  paying  another  city  license  at  another 
place. 


Hon.  Geo.  E. Woodruff 
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May  39,  1934 


Section  52T3  of  the  bus  aad  truck  lav,  above  set  out, 
imposing  a license  fee  for  tke  privilege  of  operating  a bus  or 
truck  in  this  State  on  a certificate  of  convenience  aad  necessity 
expressly  provides  this  license  fee  in  addition  to  the  regular 
8tate  license  fee  and  the  tax  on  the  bus  or  truck  as  personal 
property.  It  is  the  further  opinion  of  this  office  that  this 
license  fee  is  likewise  in  addition  to  any  city  tax  imposed  by 
the  City  of  Trenton  vithin  the  limitations  of  8eotlon  7761  supra. 


Respectfully  submitted 


W.  om  MVtM 

Assistant  Attorney  General . 


APPROVED: 


ROT  UoilTTRlOI 
Attorney  General. 

VO0:1 


0, 


JiUROPRAgroRs t Rl£bt  to  poeaeae  or  praaeribe  narcotic* 


-iwuat  21,  1334. 


Mr*  ill  a.  wood,  latriet  ouparrtser, 

Traaeury  Depart  »t.t,  narcau  of  ^aNetUa, 
ansaa  City,  «. 

i«ar  Ir: 

a mioMt  fof  mi  opinion  ias  beer  reeel red  from  you  under 
data  of  upnat  lj,  1334*  auoh  rapaat  being  la  the  following 

"lienee  advla  tula  offlae  if  0 lropreeturs,  under  the 
tete  lea  of  jdla«ourl,  are  authorised  to  poaeeaa  end  pro- 
aeribo  nerootic  drugs." 

’terieed  tetutea  Missouri  1329,  eat Ion  13346,  proa  Idea  ea 
foil 000: 

"The  ;Tee tloc  of  eblropreetle  la  hereby  defined  to  be  V« 
aoienee  end  aft  of  palpating  and  adjusting  by  baud  the 
jaooefcle  artieUlatios  of  the  hunan  spinal  eelucm,  for  the 
eorreeti  a of  the  oauee  of  abaovaalitlea  and  deformities 
of  the  body*  It  ahall  net  include  ti>a  aae  of  oporatlra 
surgery,  obstotrlas,  osteopathy,  nor  tba  adBlniatrat  ion  or 
proaerlblatf;  of  any  dreg  or  nedlalae.  The  pradtloe  of 
ehlropraetlo  4a  hereby  declared  not  to  be  the  praetlee  of 
nediolnu  -ad  Ourgary  or  eetoepethy  nithla  the  Manning  of 
article  1,  c 4 t«r  33*  *r  ehapter  l(u,  U i*  1923,  aad  not 
subject  to  the  previsions  of  eald  chapters.  ’ 

la  Tier  of  thin  etatata  it  la  oer  opinion  that  a chiropractor  la 
tin  state  of  iasourl  Would  hare  no  authority  to  proearlbo  or  addniitar 
uarootlo  drugs,  or  to  po needs  auoh  drugs  with  any  greater  degree  ef  legality 
titan  a la yen. 


FI  LED 


'/aura  roar  truly, 

ISVkAitD  H.  UlLLjdt 

ufTO  Jd-lf  JUU 


AFPitonci 


AS*£JT&t  OeT.JtYi* 


1 AAA  i 1UJX  : 


Mr.  H.  A. 
Clarence, 

Dear  Sir: 
which  you 


opinion 


nnere  drainage  district  acquired  land  upon  which  there 
axe  delinquent  state,  county,  school  and  road  taxes,  it 
takes  such  land  subject  to  the  taxes,  wnich  may  be 
enforced  by  such  political  subdivision  if  n^t  t£id. 


September  14,  1934. 

Wright, 

Missouri. 


We  are  acknowledging  receiot  of  your  letter  in 
inquire  as  follows: 

"Some  months  ago  one  of  the  assistant 
attorney  generals  wrote  a letter  to 
W.  E.  Roy,  Secretary  of  Valley  Drainage 
District,  advising  him  that  drainage 
districts  do  not  have  to  pay  state  and 
c unty  taxes  on  lands  taken  over  by 
the  district.  Since  a drainage  district 
is  a"municipal  comorat ion, " etc. 

"One  of  the  Supervisors  of  Valley  Drain- 
age District  naked  me  today  to  inquire 
of  you  for  the  Supervisors  of  t is  dis- 
trict whether  the  district  would  be 
liable  for  state  and  county  taxes  on 
land  which  they  will  most  certainly 
have  to  take  over  in  tie  next  few  weeks 
because  of  delinouent  taxes  and  on  which 
land  state  and  county  taxes  are  delin- 
quent nqw. 

"In  other  words,  the  Supervisors  want 
to  know  whether,  in  suing  for  delin- 
quent drainage  taxes  and  having  the 
land  sold  for  such  drainage  taxes  and 
having  to  buy  in  the  land  for  the  dis- 
trict, they  are  chargeable  with  delin- 
quent state  and  county  taxes. 

"The  letter  written  from  your  office 
and  referred  to  above  was  dated  Dec. 

29,  193$,  and  addressed  to  W.  0.  Jack- 
son,  Attorney  at  Butler,  Missouri.  It 
seems  to  me  that  Attorney  General  Gil- 
bert Lamb  is  the  one  who  sent  that 
letter  qonstruing  this  drainage  law  in 
regard  to  state  and  county  taxes." 

On  December  29,  1933,  this  Department  isgued  an 
to  Mr.  TF.  0.i  Jackson,  Prosecuting  Attorney  at  Butler, 


*r.  H 


A.  Aright, 
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September  14,  1934 


Missouri  to  the  effect  that  the  drainage  district  did  not 
hare  to  nay  taxes  on  land  while  it  was  owned  and  held 
by  them  for  the  reason  that  under  Section  9743,  R.  S. 

Ho.  1939,  the  properties  of  a municipal  corporation  are 
exempt  from  taxation,  and  a drainage  district  is  a 
municipal  corporation  under  Section  6 of  Article  X 
of  the  Const itutiop  of  Missouri. 

le  also  ruled  in  that  opinion  that  if  there 
were  delinquent  state,  county,  school  and  road  taxes 
against  the  land  at  the  time  it  was  aoquired  by  the 
drainage  district,  the  drainage  district  took  the  land 
subject  to  the  prior  lien  of  those  taxes.  Section 
10764,  R.  S.  Mo.  1929,  among  other  things,  provides: 

"All  drainage  taxes  provided  for  in 
this  article,  together  with  all  penal- 
ties for  default  in  payment  of  the  same, 
all  costs  in  collecting  the  same,  in- 
cluding a reasonable  attorney's  fee, 
to  be  fixed  by  the  court  and  taxed  as 
costs  in  the  action  brought  to  enforoe 
payment,  shall,  from  date  of  filing 
the  certificate  hereinafter  described 
in  the  office  of  the  reoorder  of  deeds 
for  the  county  wherein  the  lands  and 
prooertier  are  situate,  until  paid, 
constitute  a lien,  to  whlc n only  the 
lien  of  tfte  state  for  rental  state, 
county,  sc  ool  and  road  taxes  e lall 
be  paramount . upon  the  lands  and 
other  property  air  Inst  which  such 
taxes  shall  be  levied, *•••. • 

In  answer  to  your  letter,  therefore,  it  is  our 
opinion  that  if  it  beoomes  necessary  for  your  drainage 
district  to  take  oyer  land  for  the  district  on  which 
there  are  delinquent  state,  county,  school  and  road 
taxes,  the  district  takes  the  land  subject  to  the 
paramount  lien  of  those  taxes,  and  unless  those  taxes 
are  discharged  by  the  district  the  political  subdivi- 
sion involved  might,  by  proper  proceedings,  enforce 
its  lien  against  the  land  in  auestion. 


Very  truly  vours, 


(ACTING) 

Attorney  General. 


FRANK  W.  HAY  S3, 

Assistant  Attorney  General. 


F«fH:S 


CIRCUIT  CLERKS  TTO  'FS  EX-OFFICIO  R^CORLSRS  OF  ISai'S  - Bond  re- 

Ity  - both  offices  to  be  assumed  on  first 


quired  f'or  e°ch  cane£ 
* onday  in  January. 


/ 


Decer.ber  o,  li>;>4 


Hon.  Robert  T.  .7 ise, 
Clark  of  the  circuit 
County  of  ws ' 1 away , 
i-ulton,  * o. 


I ear  Sir: 


A request  i 
you  under  date  of  Not 
the  following  terms? I 


Court , 


"At  the  re 
Clerk  r.x-C 
"lrsourl . 


bent  cloct’on  1 became  the  circuit 
fl  c’o  ' ecorder  of  Callaway  County, 


Up  until  t! 
onrriod  on 
oer  the  lain 
T eglslaturi 


Natural ly 
out  of  thl 
our  County 
to  hold  ooh 


oh 


1 should  1 

or  not  1 8 
Circuit  Clb 
the  oplni 
Officio  -> 
please  let 
tor;  also 
probable  t 


U 


1 should 
the  e-.act 
meaning  thh 
’reorder, 
county  for 
first  'fondle 
first  day 
over  both 


or  an  opinion  hes  been  received  froir 
ember  30,  1&?4 , suoh  request  being  In 


is  time  the  t *o  offices  have  been 
separately,  being  consolidated  un- 
’8  passed  at  the  lest  session  of 


number  of  questions  have  arisen 
cotJBollQst Ion  of  offices  upon  w.  ich 
Court  and  . roeecuting  Attorney  seen 
flic  ting  vlevs. 


^ke  to  have  your  opinion  as  to  whether 
all  heve  to  give  tro  bonds. ... .one  as 
rk  rnd  another  cs  <ecordert  1 am  of 
that  o c bond  as  Circuit  Clerk  s,x- 
jeoroer  should  be  sufficient.  ill  you 
me  have  your  opinion  on  the  above  aat- 
tating  as  definitely  es  you  con  the 
bount  of  such  a lio*?d. 


ko  also  to  know  your  op  nion  as  to 
ate  I shall  take  oyct  this  office... 

coT.blnod  offices  of  Ciroult  Clerk  and 
It  has  always  been  the  oustoia  in  this 
the  Circuit  Clerk  to  take  office  on  the 
y In  January  end  tha  Recorder  on  the 
(of  January*  It  is  my  belief  thet  I take 
office®  as  one  officially  on  thw  first 


• 

• 

2.  Hon.  Robert  T.  iii 

»e.  Dscsnber  t>,  12  24. 

L'onday  in  . 

January,  1935,  but  1 should  like 

definite  ii 

lformatlon  on  this  subject. 

I shell  ve 

ry  much  appreciate  any  assistance 

you  nay  gi1 

re  me  in  these  matters. " 

I 

CIRCUIT  LI 

p"  ,;:o  is  j5;.-CKFicio  - cords?  of 

jsisds  TvJst 

CIVo  BOND  IN  LC:  CAPACITY. 

A Circuit  Clerk  who  ia  Sx-nffiolo  Recorder  of  Deeds 
under  R.  S.  wiasouri  1929,  Section  11M8,  as  repealed  and  re- 
enacted by  Levs  of  1033,  page  360,  is  required  by  H.  3.  Missouri, 
1929,  ruction  11529,  as  repealed  and  re-enacted  b Lewe  of  1933, 
page  360,  to  give  e bond  for  the  faithful  performance  of  hie  du- 
ties as  recorder,  such  section  requiring  thin  bond  being  as 
follows: 

•’  very  clerk,  before  enteri  ng  upon  the  duties 
of  Ms  office  sa  recorder,  shell  enter  into 
bond  to  th«  state,  in  n sum  not  less  then  one 
thousand  dc  liars  ($1000)  nor  more  than  five 
thousand  dollars  (-SOOO)  at  the  discretion  of 
the  county  court,  with  sufficient  sureties,  to 
be  approve*  by  said  court,  conditioned  for  the 
faithful  r«rfornience  of  the  duties  enjolnod  on 
him  by  lew  as  reoorder,  end  for  the  delivering 
up  of  the  iccords,  books,  papers,  writings, 
seals,  fufr.lturc  and  apparatus  belonging  to  the 
office,  ?hcle,  safe  end  undefaced,  to  He  success- 
or,^ 

All  Circuit  Clerks  are  required  to  give  bonds  for  the 
faithful  performance  of  their  duties  e«  Circuit  Clarke  by  r . H. 
Missouri,  1929,  section  11666,  a loh  Is  as  follows: 

"Svery  cler’:,  before  he  enters  on  the  duties  of 
his  office,  shell  enter  into  bond,  payable  to 
the  str  te  of  "issourl,  with  good  and  sufficient 
securities,  who  shall  be  residents  of  the  county 
for  which  the  clerk  is  appointed  or  elected,  in 
any  sum  not  less  than  five  thousand  dollars,  the 
amount  to  be  fixed  and  the  bond  to  be  approved 
fcy  the  court  of  which  le  is  clerk,  or  by  a major- 
ity of  the  Judges  of  such  court,  in  vacation.  The 
bond  shall  be  conditioned  that  he  will  faithfully 
perform  the  duties  of  hi6  office,  and  pay  over  all 
moneys  which  may  cone  to  his  hand  by  virtue  of  his 
office,  and  that  he,  his  executors  or  administra- 
tors, will  deliver  to  his  successor,  safe  and  un- 
defeeed,  all  books,  reeords,  papers,  seals,  aepara- 
tus  and  furniture  belonging  to  his  office." 


* 

w • 


December  Q,  1934 


Fon.  Robert  7.  iae. 


Under  the  t o statutes  above  set  out,  where  one  person 
holds  end  performs  tie  duties  to  t.  of  Circuit  Clerk  end  Hcc  rder 
of  Leeds,  the  County  or  other  Interested  pertl«s  have  e right  to 
frotrc^Fon  of  not  less  than  1*5,000  In  connection  with  the  activi- 
ties of  the  Circuit  Cl  rk  and  not  l.-sa  then  ,1,000  In  connection 
with  the  functions  of  tho  Recorder.  Although  those  tv.o  offices  may 
be  held  by  th»  same  p rson,  the  duties  are  separate  am.’,  distinct 
end  the  bonded  Indemrity  for  the  .roper  performance  of  such  duties 
should  be  likewise  f^sroto  and  distinct.  By  Section  11529  the 
Recorder* s bond  i3  tc  bo  a- proved  by  tv.e  County  Court  end  the 
emount  between  ^1,00'’  end  ? 5,000  fixed  in  the  discretion  of  tbEt 
Court,  whll  the  Circuit  Clerk*s  * ond  by  > action  11665  is  to  be 
approved  by  the  Circv  it  Court, or  a majority  of  the*  Judges  thereof. 

The  securities  on  th<-  Circuit  Clerk's  bond  must  be  residents  of  the 
County  for  which  the  Clerk  Is  appointed  or  elected  ,whi le  ~;o  sueh 
requirement  is  made  for  the  Recorder's  bond.  fhe  fact  that  theso 
statutes  are  so;  aratu  ar.d  the  provisions  of  such  statutes  . hi ch  have 
Just  been  discussed  ,:ihow  us  that  a Circuit  Clerk  who  is  x-lfflcio 
Recorder  of  Deeds  mui  t furnish  a bone1  for  the  faithful  performance 
of  hia  duties  es  Circuit  Clerk,  : nd  another  bond  for  tho  faithful 
performance  of  hfs  duties  as  Recorder. 

II 

DAT^  OF  TA  ::  .’0  office  op  circuit  CLERK  -ho  is 

. ::-oyr icio  r xcrp?;^  op  cy-.su?  . 

This  seccnf  qustion  presented  in  your  letter  hua  already 
br-en  ruled  upon  by  t is  office  In  an  opinion  signed  by  Hon,  Hoy 
McKlttriek  as  Attorney  General,  and  Hon.  Charles  M.  Howell,  Jr,  e8 
Assistant  \ttorney  G moral , addressed  to  ’ri«a  Voda  ' . dmith,  Recorder 
of  Deeds,  Jsrroll’on,  Missouri,  such  opinion  bein?  dated  June  16,  1934, 
In  such  opinion  the  following  conclusion  is  stated: 

’•Section  l|L534,  Laws  1933,  page  361,  provides  that 
present  r sorders  shall  ser-' e out  their  terms  as 
separate  officers.  The  change  occurs  on  tho  first 
Monday  in  January  or  Jrnuary  7,  1935,  the  date  on 
which  the  newly  elected  circuit  cleric  takes  office. 

(fee,  11664  Revised  : tntutea  of  'lssourl,  1929), 

Since  the  newly  elected  circuit  clerk  Is  the  suo- 
cesbor  of  the  recorder,  the  recorder  will  hold  over 
until  thrt  time." 

In  conclusion.  It  is  our  opinion  (1)  that  o Circuit  Cleric 
who  is  Ex-Cfficlo  Recorder  of  Deeds  under  R,S,  Missouri,  1929,  Jec- 
tion  11529,  ts  amended  by  Laws  of  1933,  page  360,  must  give  a bond 
for  the  faithful  performance  of  his  duties  es  Circuit  Clerk,  and 
another  bond  for  the  faithful  performance  of  his  duties  ss  Recorder 
of  Deeds,  ond  (2)  whlere  the  Recorder  nor  in  office  is  not  the  suae 
person  as  Circuit  Clerk,  and  his  term  of  office  under  the  law  under 
which  he  ree  elected  does  not  terminate  until  January  7,  1935,  the 


1.  Ion.  Hebert  ?.  'lsk*.  :>oce-nber  8,  1954. 


newly  elected  Circuit  Clerk  'ho  is  .x-Officio  Recorder  of  .Deeds 
does  not  tsf-une  the  office  of  Recorder  of  L ec*s  until  January  7, 
1935,  at  which  time  he  likewise  assumes  the  office  of  Circuit 
Clerk  under  F.  5.  'ispour!,  IPS,  action  11564. 


Very  truly  yours, 


D AKD  H.  *41 LL  R 

Assistant  ^ttorney-Gonoral 

* PTTtO  T?.r>: 

Hoy  'cXit trick 
Attorney- Seneral 


COUNTY  CLDKJC  FjOES:  County  Clerk  not  entitled  under  3ection  llYal  to 

500  for  attesting  each  county  warrant, 

3ALARI  £3  A FEEb. 


December  26,  1934. 


Hon.  Wm.  Womack 
County  Clerk 
Madison  County 
Fredericktown,  Missouri 


Dear  Ur.  Woi..ack : 

Acknowledgment  is  made  of  your  request  for  an  opinion  of 
this  office  on  the  following  matter: 


*3ometime  ago  we  asked  you  to  render  an  opinion 
in  regards  to  the  amount  of  fees  I could  retain 
for  deputy  hire,  we  received  this  opinion  and 
thank  you  for  same.  However,  our  Court  has  failed 
to  sot  claiming  they  are  not  sure  of  the  amount 
we  are  allowed  for  issuing  County  Warrants.  Our 
Prosecuting  Attorney  has  written  in  regards  to  this 
matter  several  times  and  has  called  your  office  long 
al stance  but  so  far  we  have  had  no  word  in  regard 
to  the  matter.  We  have  always  charged  fifty  cents 
as  fees  earned  and  as  far  baok  as  we  have  record 
of  clerks  fees  which  is  1699  our  Courts  has  allowed 
fifty  cents  and  the  clerk  taking  oredlt  for  a seal 
and  acknowledgment,  we  do  not  Actually  place  the 
seal  on  the  warrant  but  take  credit  for  same  accord- 
ing t. section  lit>7d,  attached  herewith  are  warrants 
now  in  uss  in  this  County. 

Kinaly  reader  us  an  opinion  as  to  what  amount  we 
are  allowed  for  issuing  County  Warrants  and  please 
do  eo  at  once  as  our  Court  has  held  up  payment  to 
us  for  tne  last  five  months.  Kindly  give  this  your 
lmmealate  attention  and  accept  the  sincere  thanks." 

Under  the  provisions  of  seotlon  12161  R.  3.  Mo.  1929,  the 
Clerk  is  required  to  issue  warrants  on  tne  Treasury  for  all  moneys 
ordered  to  oe  paid  by  the  Court.  This  Section  reads  in  part  as 
follows: 
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"It  shall  be  the  duty  of  the  clerk  of  the 
county  court:  •••••••  * fourth  to  issue 

warrants  on  the  treasury  for  all  moneys 
ordered  to  be  paid  by  the  court,  keep  an 
abstract  thereof,  present  the  ease  to  the 
county  court  at  every  regular  tern,  balance 
and  exhibit  the  accounts  kept  by  him  as 
often  as  required  by  the  oourt,  and  keep  his 
books  and  papers  at  all  tines  ready  for  the 
Inspection  of  the  sane,  or  any  judge  thereof." 

Under  the  provisions  of  Section  12163  R.  3.  Mo.  1929,  it 
is  provided: 

"•  • • "then  the  court  shall  ascertain  any 
sun  of  money  to  be  due  from  the  county,  they 
shall  o rear  their  clerk  to  issue  a warrant 
therefor  in  the  following  form:"  • • •" 

Unaer  the  provisions  of  Section  12169  R.  S.  Mo.  1939,  it 
le  provided: 

"then  the  county  court  shall  aecertain  any 
sum  of  miney  to  be  due  from  the  county,  as 
aforesaid,  such  oourt  shall  order  its  clerk  to 
issue  therefor  s warrant,  specifying  in  the  body 
thereof  on  what  account  the  debt  was  Incurred 
for  which  the  sane  was  Issued,  and  unless  other- 
wise provided  by  law,  in  the  following  fora:*  • •• 

Unaer  the  provleiuns  of  Section  13170  R.  S.  Mo.  1929,  it 
is  provided  in  part: 

"Every  such  warrant  ehall  be  drawn  for  the 
whole  3 .aunt  ascertained  to  be  due  to  the 
person  entitled  to  the  ease,  and  but  one 
warrant  shall  be  drawn  for  the  amount  allowed 
to  any  person  at  one  time,  and  shall  be  written 
or  printed  in  Roman  lettere,  without  ornament. 

It  shell  be  signed  by  the  president  of  the 
Court  whilst  the  oourt  le  in  session,  attested 
by  the  clerk,  and  warrants  shall  be  numbered 
progressively  throughout  eeoh  year:*  • • •• 

All  of  the  foregoing  sections  refer  specifically  to  the 
leeuanoe  of  couaty  variants  by  the  olerk  and  hie  attestation  thereof. 
Each  of  the  sections  lea  part  of  Artlole  Till,  Chapter  85.  The  last 
section  of  this  Artlole,  excluding  the  en&etaent  of  the  1933  Ceneral 
Assembly,  not  pertinent  hereto,  is  Section  13183  whlob  provides: 
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•The  Court  shall  alio*  to  the  clerk  of  the 
county  court,  for  hie  services  under  thle 
article  (except  sections  1214b,  13146  and 
12147),  euch  compensation  as  may  be  deemed 
Just  and  reasonable. * 

by  virtue  of  tne  foregoing  seotlon  it  has  been  customary 
In  some  counties  to  allow  a small  sum  to  the  county  clerk  for  keeping 
the  account  of  tne  county  with  the  county  treasury  and  for  also  keeping 
the  records  of  claims  running  to  and  against  the  county.  This  com- 
pensation also  must  lnc.ude  any  allowance  made  to  the  clerk  for  Issuing 
warrants.  The  sections  laying  this  duty  upon  the  Clerk  are  found  In 
this  article  and  would  he  covered  by  this  section.  In  other  words,  this 
Is  a specific  Bectlon  fixing  the  compensation  for  the  aote  required  to 
be  performed  by  the  Clerk  unaer  this  Article. 

Ve  axe  not  unmindful  of  the  provisions  of  Section  11781  R.  8. 
Mo.  1929,  which  Is  the  general  schedule  of  fees  allowed  oounty  clerks. 
One  Item  of  this  schedule  reads  as  follows: 

•For  taking  every  actaowled, ment  of  a deed  or 
other  instrument  of  writing  to  Include  the 
certificate  and  seal — 50*. ■ 

It  Is  clear  thct  thle  Is  a general  statute  allowing  the 
specific  fee  for  acknowledgment  to  deeds  or  acknowledgments  of  other 
similar  Instruments.  la  our  opinion  this  refers  specifically  to 
acknowledgments  of  the  type  and  character  of  those  necessary  to  validate 
a deed  to  real  eetate.  Jit  is  also  specifically  provided  that  thle  fee 
Is  to  be  allowed  when  the  acknowledgment  includes  the  certificate  "and 
seal".  Another  Item  found  In  thle  aehedule  reads: 

"For  every  oertlflo&te  and  seal  not  hereln- 
• before  provided  for 50#. • 

This  requirement  also  involves  the  attachment  of  the  seal  of  the  Court 
and  Is  similar  to  the  foregoing  extract  In  that  a full  certification 
must  be  m&da  to  entitle  the  clerk  to  payment  of  the  fee.  By  the  fore- 
going letter  It  le  apparent  that  you  have  not  been  affixing  the  eeal 
of  the  Court  to  tneae  warrants,  therefore,  it  eeeme  that  there  hae 
been  a failure  to  comply  even  granting  thle  seotlon  were  applicable. 

Under  the  provisions  of  bectlon  1627  R.  3.  Mo.  1929,  a 
seal  of  the  County  Court  Is  established,  seotlon  1828  *.  3.  Mo.  1939, 
reads  as  fellows: 

"When  no  eeal  16  provided,  the  clerk  ma?  use 

bla  private  eeal  for  the  authentication  of  any 
record,  process  or  proceeding  required  by  law 
to  be  authenticated  by  the  seal  of  the  court; 
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and  the  attestation  of  the  cleric,  stating 
that  he  has  no  seal  of  office,  and  that  he 
has  affixed  his  private  seal,  shall  be  re- 
ceived as  sufficient  authentication,  without 
requiring  any  proof  of  such  private  seal,  or 
. that  It  ess  affixed." 

It  Is  apparent  that  the  affixing  of  the  seal  Is  neeess- ry  to 
properly  authenticate  any  reoord  of  the  oounty  court  and  a failure  to 
affix  the  seal  eoula  render  the  certificate  Insufficient. 

The  foregoing  Is  hot  to  be  construed  as  a holding  tiit  seals 
are  requlredto  validate  county  warrants  or  that  If  the  seal  Is  affixed 
compensation  can  be  allowed  under  the  provisions  of  Section  11781.  Ve 
simply  direct  attention  to  the  foregoing  so  that  thsre  may  be  no 
question  In  your  mind  but  tnat  under  the  facts  stated  In  your  letter 
no  compensation  could  be  allowed  under  this  section  even  If  It  were 
applicable. 

££«£kL£lki 


It  la  tne  opinion  of  this  office  that  no  compensation  la 
allowable  to  tne  County  Clerk  for  the  Issuance  of  oounty  warrants  under 
the  provisions  of  Section  11781  ana  that  If  any  compensation  la  allowed 
It  must  be  by  general  order  unasr  section  13183  Ft.  3.  Mo.  1039 


approved: 


Respectfully  submitt 


HARRY  G.  ALTIERt  Jr( 
Assistant  Attorney  General 


ROY  MCKITTHICE 
Attorney  General 

HG«:MM 


TAXATION:  Past  due  bonas  and  coupons  of  drainage  and  levy  dlstrl 

may1  be  used  to  pay  tax  Imposed  for  ourpose  of  paying  such 
bonds  and  coupons,  section  99  1 R.  s.  Mo.  1929. 
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Hon.  Charles  Young 
County  Treasurer 
Livingston  County 
Avalon,  Missouri 


Dear  Mr.  Young: 

Ve  are  In  receipt  of  a request  forwarded  through  Col.  Scott 
J.  Miller  of  your  city  upon  the  following  matter: 

• • Re  have  a drainage  district  under  the  amend- 
ment of  1929  authorising  the  payment  of  the  taxes 
and  assessments  due  levied  for  the  purpose  of  pay- 
ing bonds  Issued;  bonds  having  been  sold  in  1922 
prsvlous  to  this  amendment,  raising  the  question 
whether  under  the  Constitution  the  amendment  of 
the  statute  was  In  violation  of  the  Constitution, 
low  this  is  the  situation:  1 have  a vast  amount  of 
land  In  the  drainage  district  and  owe  back  taxes 
and  delinquent  assessments.  I hold  bonds  sufficient 
to  pay  these  taxes.  The  question  of  the  violation  of 
the  Constitution  of  this  amendment  does  not  appear 
apparently  In  my  case.  I want  to  pay  ay  taxes  with 
these  bonds  and  default  coupons  thereon.  Can  I 
oompel  the  County  Treasurer  to  accept  these  bonds 
and  coupons  in  payment  of  the  taxes  and  assessments 
levied  against  ay  land  to  pay  these  bonds?  Being 
the  holder  of  the  bonds  I,  of  course,  waive  the 
constitutional  right  by  presenting  them  for  payment." 

Section  99x1  R.  s.  Mo.  1929,  authorises  the  collectors  to 
receive  certain  warrants  of  the  state,  county,  cit>  or  municipal  sub- 
division in  payment  of  osrtaln  taxes,  fines,  penalties  and  obligations 
This  statute  in  some  form  or  other  has  been  on  our  books  for  many  many 
years  and  in  fact  prsaates  our  present  constitution  by  approximately 
forty  years.  Although  It  has  been  changed  in  some  respects,  the 
intent  and  purpose  has  remained  the  same  as  It  was  as  Indicated  by 
Section  320b  R.  3.  Mo.  183b.  lot  until  the  adoption  of  our  present 
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constitution  vers  any  restrictions  lnpossd  upon  tbs  power  to  tax  for 
valid  existing  Indebtedness.  With  the  adoption  of  Sections  11  and 
12  of  Article  X of  the  Constitution,  providing  that  no  county  should 
become  Indebted  In  an  amount  exceeding  the  anticipated  revenue  for 
that  year  without  a two  thirds  vote  of  the  voters  assenting  to  suoh 
increased  obligation,  It  became  necessary  to  amend  the  then  existing 
law  so  as  to  definitely  state  that  no  warrant  would  be  reoelved  in 
payment  of  any  tax  unless  Issued  auxin,  the  year  for  whloh  the  tax 
was  levied.  lith  the  organisation  of  the  drainage  and  levy  districts, 
It  becaae  evident  that  there  was  no  good  reason  why  the  warrants  ef 
suoh  districts  should  not  be  aooepted  in  payment  of  assessments  for 
the  support  of  such  dlstrlets.  Similarly  as  the  law  provided 

"past  due  bonds  or  due  bonds  of  any  county,  city, 
township  or  any  school  shall  be  received  In  pay- 
ment of  any  tax  levied  for  the  payment  of  bonds 
or  coupons  of  the  same  Issue  but  not  In  payment 
of  any  tax  levied  for  any  other  purpose;" 

It  was  reasonable  and  legloal  that  the  law  be  amended  so  as  to  bring 
drainage  and  levy  district  bonds  within  the  provisions  of  this  Seotlon. 
This  ves  done  In  1929. 

The  right  of  the  legislature  to  pass  such  an  enactment  as 
Is  found  In  8ectlon  9911  has  been  long  recognised  by  the  judlolary  of 
this  State.  one  of  the  early  oases  is  that  of  Logan  ve.  County  Court 
of  Barton  County,  S3  ho.  336.  In  that  oase  the  Collector  had  aocepted 
In  payment  of  taxes  warrants  Issued  more  than  ten  years  before.  In 
holding  that  the  Coll uo tor  had  acted  properly  In  receiving  these 
warrants  In  payment  of  taxes  the  Court  stated: 

• "The  county  treasurer  la  required  to  receive 
this  warrant  from  the  collector,  provided  that  the 
collector  satisfies  the  treasurer  In  a mode  pre- 
scribed th  t he  received  It  in  payment  of  county 

taxes. 

There  Is  no  suggestion  that  any  of  the  formalities 
required  v* re  wanting  In  this  oase.  The  oounty 
court  rejected  the  oredlt  claimed,  simply  and 
solely  on  the  ground  that  the  warrants  were  Issued 
more  than  ten  years  before  the  eolleotor  reoelved 
then. 

The  collector  and  treasurer  are  agents  of  the 
oounty.  Their  agency  Is  regulated  by  lav,  and  In 
this  case  there  It  flfi.  dispute  that  liuuL  strictly 

gamllftfl.  * Xik  iha.  UL.'  • • • • • 
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Toe  Federal  Courts  Hare  likewise  recognised  this  Section 
and  Its  applloation  to  taxes  oolleoted  for  a specific  purpose.  In 
the  case  of  United  States  sx  rel.  vs.  Macon  County  Court,  45  Fed. 
40C,  the  stateaent  of  facto  reflects  this  situation,  1.  c.  401: 

••  * • dy  virtue  of  other  provisions  of  the  lavs 
of  the  state,  county  * arrants  cannot  he  assigned 
aerely  by  a blank  indorseaent,  but  aust  be  Indors- 
ed In  full.  It  Is  also  the  lav  that  county  war- 
rants any  be  received  In  payaent  of  taxes  levied 
for  county  purposes,  and  county  collectors  are 
specially  enjoined  to  reoelve  thea  la  payaent  of 
such  assessments.*  • • • 

The  relators  allege,  la  substance,  that  during  the 
year  1869  the  county  court  of  Macon  county  drew  a 
large  uuiaoer  of  snail  warrants,  ranging  la  else  froa 
$1  to  $40,  on  the  special  Missouri  4 Mississippi 
railroad  fund.  In  payaent  of  ooupoas  on  Missouri 
4 Mississippi  Railroad  bonds,  which  were  presented 
to  the  court  for  allowance  ana  payaent  during  the 
year;  that  these  warrants  were  duly  presented  to 
the  county  treasurer  for  payaent,  and  the  date  of 
presentation  noted  th.reoa,  and  that  thereafter 
divers  and  sundry  tax-payers  wade  use  of  the  s&ae 
to  pay  their  county  taxes.  Including  therein  taxes 
belonging  to  the  special  Missouri  4 Mississippi 
Railroad  fund,  on  which  the  relators  clala  to  have 
a prior  lien  by  reason  of  the  presentation  of  their 
warrants  la  September,  ld79,  as  before  stated.*  • •• 

One  position  taken  la  this  case  was  that  the  taxpayers 
were  without  authority  to  pay  a speoial  levy  with  oounty  warrants. 
The  Court  held  the  contention  without  aerlt  and  stated,  1.  o.  404: 

••  * *ln  the  first  place.  It  is  said  that  they  had 
no  right  to  receive  county  warranto  In  payaent  of 
the  special  Missouri  4 Mississippi  Railroad  tax 
of  one-tventleth  of  one  per  cent.,  and  that  their 
aotlon  In  this  respect  Whs  unlawful.  This  claln, 
however.  Is  not  nads  with  much  apparent  confidence, 
end  In  wy  juagaent  there  la  no  ground  upon  which 
It  can  be  sustained.  The  faot  Is  that  oounty 
varrante  have  been  receivable  for  oounty  taxes  for 
more  than  9b  years.  Gen.  8t.  Mo.  1865,  c.  36 
46,  p.  232.  Suoh  w as  the  lav  when  relator's  bonds 
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were  Issued,  ana  the  statute  is  eery  general  in 
Its  terns.  County  warrants  are  Bade  receivable 
in  discharge  of  'any  oounty  or  olty  revenue, 
license,  tax,  a*aeesaent,  fine,  penalty,  or  for- 
feiture. ' Language  could  hardly  be  nade  more 
comprehensive.*  • • •• 

The  supreme  Court  of  the  United  States  affirmed  the  deolslon  of  the 
Court  In  this  case,  that  deolslon  being  found  at  134  U.  s.  332. 

The  further  case  of  State  ex  r el.  George  V.  fcarehaan, 
vs.  John  Vlnterbottou,  123  U.  S.  215,  the  supreat  Court  of  the  United 
States  held,  1.  o.  22H: 

* ’This  formal  accounting  and  settlenent  be- 
tween the  oounty  court  and  the  defendant  Vlnter- 
bo t ton,  as  set  out  by  the  plaintiff  himself  in 
his  own  declaration,  is  one  whloh  the  county 
court  undoubtedly  had  a right  to  make;  and,  in 
paying  over  these  county  warrants  to  the  treasury 
of  the  county,  ana  in  xeoelvlng  the  acknowledgment 
of  the  county  court  that  he  eas  fully  discharged 
from  his  obligations  In  that  respect,  he  presente 
a defaults  to  this  action  whloh  nothing  in  the 
declaration  reaoves  or  Invalidates.  He  had  a right 
to  reoelve  oounty  warrants  In  payment  of  taxes. 

The  law  in  express  terns  dsclarss  It  to  be  his 
duty  to  reoelve  then.  Rhether  they  were  reoeived 
by  hln  under  the  exact  olrcuastaaces  whloh  thw 
law  dlrwote,  as  to  original  ownership  or  assign- 
ment to  the  party  who  presented  them,  were  matters 
for  whloh  hw  might  have  been  oalled  to  account  by 
the  oounty  oourt,  ana  that  body,  in  making  the 
settlenent  with  hi-,,  night  possibly  have  had  the 
power  to  reject  warrants  so  reoslved  In  making 
up  ths  account;  but,  Inasmuch,  as  they  were  ac- 
tual obligations  of  the  oounty,  payable  out  of 
the  county  funds,  and  receivable  in  dlsohaxge  of 
taxes  If  properly  tendered,  the  oounty  court,  whloh, 
by  law,  nas  full  charge  of  all  the  financial  oper- 
ations of  the  oounty,  oould  waive  any  euoh  Irregular- 
ity In  the  tine  and  mode  of  presenting  their  own 
obligations,  end  oredlt  the  Colleotor  with  then  In 
the  account.*  • • 
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In  spit*  of  this  judicial  approval  of  the  lav  as  applied 
to  county  warrant*,  we  recognise  that  the  Courte  have  orltlolzed 
thle  Section  as  applied  to  drainage  and  levy  dletrlot  warrant*.  Un- 
questionably an  Inequality  sight  exist  in  an  application  of  this  lav 
to  euoh  warrants,  km  stated  In  State  ex  rel.  vs.  Bates,  235  Vo.  263, 
1.  c.  396: 

••  * •Tbit  provision  of  the  levee  lavs  asking 
warrants  of  the  dletrlot  receivable  on  levee  taxes 
the  saae  as  oounty  warrants  are  receivable  for 
county  taxes,  sections  8367  and  6365,  Revised 
Statutes  1899  (secs.  5710  and  5711,  R.  8.  1909), 
is  incapable  of  full  enforoeaeat.  The  lav  making 
county  warrants  receivable  for  county  taxes  (See. 

3800,  R.  B.  1909)  provides  that  oounty  warrants 
oan  only  be  reoeived  for  taxes  of  the  year  during 
wbloh  such  warrants  are  drawn;  and  this  works 
out  satisfactorily,  beoause  coun  y warrants  oannot 
be  legally  Issued  in  excess  of  the  county  revenue 
for  each  year.  However,  no  such  rule  applies  to 
the  issue  of  warrants  for  building  levees  and  ex- 
cavating ditches,  then  once  a levee  or  ditch  is 
begun,  it  must,  to  beoone rf feotl ve,  be  completed 
with  all  convenient  epeed;  and  this  will  often 
result  in  the  issue  in  one  year  of  enough,  or 
more  than  enough  warrants,  to  oonaume  the  tax 
levies  of  four  years.  This  gives  parties  who 
own  lands  in  the  alstrlot  an  opportunity  to 
colisdt  their  warrants  promptly,  by  using  such 
warrants  in  payment  of  thfctr  taxes;  but  leaves 
other  warrant-holders  who  do  not  own  suoh  taxes 
to  wait  an  unreasonable  time  for  thfctr  money. 

• ••••» 

Difficulties  auoh  aa  oonfront  the  relator  and 
the  levee  district  in  this  case  are  likely  to  con- 
tinue to  arise  until  the  Legislature  repeals  or 
modifies  th  t section  of  the  law  which  nates  levee 
taxes  paysole  in  warrants.9  • • •• 

Although  the  application  of  this  lav  resulted  in  embarrassment  to  the 
drainage  dletrlot  and  difficulty  for  the  oontractor  in  the  Hates  cane 
supra,  yet  the  Court  fully  recognised  the  power  of  the  Legislature 
to  pass  such  a law. 


Boa.  Charles  Young 


June  9,  1934. 
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In  the  Instant  cnee,  however,  this  law  would  not  necessarily 
result  in  any  embarrassment  or  difficulty  for  the  drainage  district 
for  it  is  to  be  noted  that  the  statute  provides  that  only  "past  due* 
bonus  sjt  coupons  way  ls  used  to  pay  the  levy  or  drainage  tax  "levied 
for  the  payment  of  bonds  or  coupons  of  the  sea*  issue.* 

Ve  shell  no»  turn  to  the  question  presented  by  the  in- 
quiry, to-vlt;-  that  the  bonds  in  question  were  Issued  prior  to  the 
1929  amendment  which  authorises  their  use  in  the  payment  of  taxes 
levied  to  pay  Interest  on  lands  of  this  sane  lssus.  Is  has  bssn  said 
in  many  of  the  oases  dealing  with  this  statutory  provision,  it  is  but 
a lsgislstlvs  admission  of  ths  right  to  set  off.  It  le  a declaration 
of  the  right  of  the  taxpayer  to  satisfy  the  tax  claim  of  the  alstrlot 
with  his  claim  against  the  district  represented  by  the  bonds  and 
interest  coupons.  The  loglo  of  the  Maoon  County  oase,  supra,  in  deal- 
ing with  another  point  raised  in  that  ease,  is  applicable  to  your 
proposition.  It  was  contended  in  that  csss  that  the  law  of  1873,  per- 
mitting more  than  one  county  warrant  to  be  issued  if  tne  claim  exceeded 
*25.00,  impaired  the  remedy  in  foroe  whan  the  relators'  debt  was  con- 
tracted, and  that  the  action  of  the  county  collector  in  accepting 
warrants  issued  uaaer  this  law  of  1873  in  payment  of  taxes  was  illegal. 
Ths  Court  held  this  position  untenable  and  stated  1.  o.  404* 

•The  act  of  1673  did  not  attempt  to  alter  the  obli- 
gations of  the  county  in  any  of  its  outstanding  con- 
tract a or  to  change  the  remedy  for  their  enforce- 
x*nt.  It  facilitated  to  some  extent  the  use  of 
county  warrants  in  paying  county  taxes  and  this  is 
all  that  can  oe  alleged  against  it." 

In  the  Instant  oase  the  application  of  the  amendment 
of  1929  to  bonus  or  coupons  tnen  outstanding  does  not  in  any  way 
change  the  obligation  J the  drainage  districts  on  account  of  such 
bonus  or  other  ooutraots,  nor  does  it  change  or  impair  any  remedy 
then  existing  for  the  collection  or  enforcement  of  such  bonds  or 
coupons.  Xo  vested  rlghlt  has  been  altered  or  impaired  and  no  con- 
stitutional provision  impinged  by  the  operation  of  tne  lav  in  the 
instant  case. 

It  ls  therefore  the  opinion  of  this  office  that  past  due 
bonds  or  coupons  of  levy  or  drainage  districts  may  be  used  by  the 
holders  thereof  to  pay  taxes  or  assessments  which  are  levied  by  the 
drainage  or  levy  district  for  the  purpose  o/f^payl ng  bonce  or  coupons 
of  the  same  series. 

Respectfully  submitted, 

dtffffT  6.  m’LWP 


Approved 


ROT  McKITTRICI, 
Attorney  General, 


Assistant  Attor&ey  General. 


COUNTY  BUDGET  LAW:  Balance  in  any  of  five  classes  entitled  to 
priority  may  be  transferred  to  Class  5 on  certain  conditions; 

Boarding  of  prisoners  should  be  in  Class  4; 

Receipts  for  expenses  paid  by  relatives  of  patients  in  Hosuital  No  2 
should  be  taken  into  consideration  in  estimating  receipts  under  Sec.  1 

November  10,  1934. 
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Hon.  J.A.  Yadon, 

Clerk  of  County  Court, 
Albany,  Missouri. 


Dear  Sir: 


This  department  is  in  receipt  of  your  letter  of  some 
time  ago,  also  your  supplemental  letter,  in  which  you  make  the 
following  inquiries: 

"In  No.  5 the  Contingent  fund,  so  many 
things  have  been  thrown  into  this  fund, 
and  the  law  does  not  permit  us  to  use 
more  than  1/5  of  the  anticipated  revenue. 

Can  we  transfer  from  any  of  the  other 
fund*  into  this  fund,  and  if  this  is 
impossible,  sre  there  any  possible  steps 
that  can  be  taken  to  relieve  this  situa- 
tion, as  we  have  only  about  enough  to  run 
us  two  more  months  at  the  rate  we  have 
been  going  during  the  past  eight  months? 

The  first  six  months  of  1934  we  paid  the 
board  of  prisoners  out  of  No.  5 contingent 
fund.  Then  we  got  your  opinion  that  it 
should  be  paid  out  of  No.  4 or  Salary  kund. 

Now,  can  we  transfer  the  same  amount  of 
money  from  the  salary  fund  to  the  contingent 
fund  that  we  used  to  pay  their  board  the 
first  half  of  this  year? 

We  have  about  thirty- two  patients  at  3t.  Joseph 
Hospital  No.  2 that  the  county  pays  for  and  out 
of  that  number  there  are  six  of  them  that 
their  relatives  pay  to  the  county  all  of  the 
expense  the  county  has  paid  for  them.  That 
will  make  .-1200  or  $1500  a year.  Will  this 
amount  bo  counted  in  our  budget,  or  will  we 
have  that  much  more  to  write  warrants  against? 

A good  deal  of  the  expense  of  the  up-keep  of 
our  County  Home  is  for  feed  for  cattle,  hogs 
and  poultry.  When  this  stock  is  sold,  can 
we  deduat  the  amount  we  get  in  cash  from  our 
Budget,  or  No.  5,  and  write  warrants  for  that 
much  more?  " 


Hon.  J.A.  Yadon 
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NOT.  10,  1934. 


Class  5,  See.  2 of  the  County  Budget  Law,  Laws  of  Mo.  1933, 
page  342  Is  as  follow*: 

"The  county  court  shall  next  set 
aside  a fund  for  the  contingent  and 
emergency  expense  of  the  county, 
which  shall  in  no  case  be  more  than 
one-fifth  of  the  anticipated  revenue. 

From  this  class  the  county  court  may 
pay  contingent  and  incidental  expen- 
ses and  expense  of  paupers  not  other- 
wise classified.  No  payment  shall  be 
allowed  from  the  funds  in  this  class 
for  any  personal  service  (whether 
salary,  fees,  wages  or  any  other 
emoluments  of  any  kind  whatever)  esti- 
mated for  In  preceding  classes." 

We  shall  answer  your  questions  in  the  order  presented. 

I 

'So  are  of  the  opinion  that  if  there  be  any  balance  of  funds 
in  Class  6,  which  is  as  follows:  (Laws  1933,  P.  342) 

"After  having  provided  for  the  five 
classes  of  expenses  heretofore  speci- 
fied, the  county  court  may  extend  any 
balance  for  any  lawful  purpose.  Pro- 
vided, however,  that  the  county  court 
shall  not  incur  any  expense  under 
class  six  unless  there  is  actually  on 
hand  in  cash  funds  sufficient  to  pay 
all  claims  provided  for  in  preceding 
classes,  together  with  any  expense 
incurred  under  class  six.  provided, 
that  if  there  be  outstanding  warrants 
constituting  legal  obligations,  suoh 
warrants  shall  first  be  paid  before  any 
expenditure  is  authorized  under  Class  6", 

samo  may  be  transferred  to  Class  5. 

Class  6,  Section  5,  of  the  County  Budget  Law,  Laws  of  Mo. 
1933,  page  344  provides: 

"Amount  available  for  all  other  expenses 
after  all  prior  classes  have  been  provided 
for.  No  expense  may  be  incurred  in  this 
class  until  all  the  prior  classes  have  been 
provided  for.  No  warrant  may  be  issued 
for  any  expense  in  class  6 unless  there 


Hon.  J. A.  Yadon 
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Is  an  aetual  cash  balance  In  the  county 
treasury  to  pay  all  prior  classes  for 
the  entire  current  year  and  also  any 
warrant  issued  on  class  six.  No  expense 
shall  be  allowed  under  class  six  if  any 
warrant  drawn  will  go  to  protest.  Pro- 
Tided,  howeTer,  if  necessary  to  pay  claims 
arising  in  prior  olasses  warrants  may  be 
drawn  on  anticipated  funds  in  class  six 
and  such  warrants  to  pay  prior  class  claims 
shall  be  treated  as  part  of  such  prior 
funds.  Nor  may  any  warrant  be  drawn  or 
any  obligation  be  incurred  in  class  six 
until  all  outstanding  lawful  warrants  for 
prior  years  shall  hare  been  paid.  The 
court  s all  show  Gn  the  budget  estimate 
the  purpose  for  which  any  funds  anticipated 
as  aTailable  in  this  class  shall  be  used." 

The  New  County  Budget  Law  contains  the  phrase  (sec.  1, 
page  341)  "the  County  Court  shall  classify  proposed  expenditures 
according  to  the  classification  herein  prowlded  and  priority 
of  payment  shall  be  adeauately  proTided  according  to  the  said 
classification  and  such  priority  shall  be  sacredly  preserred." 

We  are,  howeTer,  of  the  opinion  that  if  any  balance  now  remains 
in  any  of  the  fire  classes  which  are  entitled  to  priority,  the 
balance,  or  surplus,  may  be  transferred  to  Class  5,  this  being 
upon  the  condition  that  the  County  Court  has  oTer-estimated 
the  amount  needed  for  the  Tarious  classes  and  that  it  is 
obTlous  there  will  be  a surplus  at  the  close  of  the  year,  or 
when  the  new  budget  is  made  and  that  the  priority  of  any  of  the 
classes  will  in  no  wise  be  jeopardized.  HoweTer,  we  recommend 
this  course  purely  at  the  risk  of  the  county  court,  as  there 
is  no  proTi8ion  made  for  transferring  balances  of  funds  unless 
same  is  done  in  connlianoe  with  Section  12167.  H.S.  Mo.  1929, 
which  1b  as  follows  : 

"Whenewer  there  is  a balance  in  any  county 
treasury  in  this  state  to  the  credit  of 
any  special  fund,  whieh  is  no  longer 
needed  for  the  purpose  for  whioh  it  was 
raised,  the  county  court  may,  by  order  of 
record,  direct  that  said  balance  be  trans- 
ferred to  the  credit  of  the  general  rewenue 
fund  of  the  county,  or  to  such  other  fund 
as  may,  in  their  judgment,  be  in  need  of 
such  balance." 

We  know  of  no  recourse  for  you  as  to  the  deficiency  in 
Class  5,  as  set  forth  in  your  letter,  unless  it  would  be  Section 
8,  Laws  of  Mo.  1933,  page  346  , whieh  proTldes: 


Hon.  J.A.  Yadon 


Not.  10,  1934 
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"It  is  hereby  made  the  first  duty  of 
the  county  court  at  its  regular  February 
Term  to  go  oyer  the  estimates  and  revise 
and  amend  the  same  in  such  way  as  to 
promote  efficiency  and  economy  in  county 
government.  The  court  may  alter  or  ohange 
any  estimate  as  public  interest  may  re- 
quire and  to  balance  the  budget,  first 
giving  the  person  preparing  supporting 
data  an  opportunity  to  be  heard,  but  the 
county  court  shal 1 have  no  power  to  reduce 
the  amounts  required  to  be  set  aside 
for  classes  1 and  3 below  that  provided 
for  herein.  After  the  county  court  shall 
have  revised  the  estimate  it  shall  be  the 
duty  of  the  clerk  of  said  court  forthwith 
to  enter  such  revised  estimates  on  the 
record  of  the  said  court  and  the  court 
shall  forthwith  enter  thereon  its  approval. 
The  county  clerk  shall  within  five  days 
after  the  date  of  approval  of  such  budget 
estimate,  file  a certified  copy  thereof 
with  the  county  treasurer,  taking  his 
receipt  therefor,  and  he  shall  also  forward 
a certified  copy  thereof  to  the  state 
Auditor  by  registered  mail.  The  county 
treasurer  shall  not  pay  nor  enter  protest 
on  any  warrant  for  the  current  year  until 
such  budget  estimate  shall  have  been  so  filed. 
(This  shall  not  apply  to  warrants  lawfully 
issued  for  accounts  due  for  prior  year, 
lawfully  payable  out  of  funds  for  prior 
years  on  hand).  ******* 


II 

Your  question  relating  to  the  boarding  of  prisoners  has 
finally  been  decided  by  this  department.  It  is  our  opinion 
that  this  expense  should  be  placed  under  Class  4;  however,  we 
call  your  attention  to  the  fact  that  the  new  Budget  Law  does 
not  provide  for  such  a contingency.  It  is  therefore  our 
opinion  that  if  funds  have  been  wrongfully  or  erroneously  paid 
out  of  one  class,  whereas,  they  should  have  been  paid  out  of 
another  class,  it  would  not  be  illegal  to  replace  the  amount 
wrongfully  or  erroneously  paid  out  of  such  fund. 


Ill 

As  to  your  third  question,  relating  to  the  thirty 
patients  in  Hospital  No.  2,  the  expenses  of  six  of  them  being 
borne  by  relatives,  it  is  the  opinion  of  this  department  that 
the  amount  paid,  or  anticipated  to  be  paid  by  the  relatives. 


Hon.  J.A.  Yadon 
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should  be  taken  into  account  In  the  yearly  budget.  Section 
1,  page  340,  Laws  of  Mo.  1933,  provides: 

"This  act  may  be  cited  and  quoted 
as  the  county  budget  law.  All 
counties  now  or  hereafter  hawing 
a population  of  50,000  inhabitants 
or  less,  according  to  the  last 
federal  deoennial  census,  shall  be 
governed  by  Sections  1 to  8 inclusive, 
of  this  Act.  Whenever  the  term 
revenue  is  used  in  this  act  it  shall 
be  understood  and  taken  to  mean  the 
ordinary  or  general  revenue  to  be 
used  for  the  current  expenses  of  the 
county  as  is  provided  in  this  aot 
regardless  of  the  source  from  which 
derived.  The  county  courts  of  the 
several  counties  of  this  state  are 
hereby  authorized,  empowered  and 
directed  and  it  shall  be  their  duty, 
at  the  regular  February  term  of  said 
court  in  every  year,  to  prepare  and 
enter  of  record  and  to  file  with  the 
county  treasurer  and  the  state  auditor 
a budget  of  estimated  receipt*  and 
expenditures  for  the  year  beginning 
January  1,  and  ending  December  31.****" 

By  the  terms  of  the  above  section,  it  is  the  duty  of  the  County 
Court  to  prepare  an  estimate.  Including  receipts  of  the  amounts 
paid  by  the  relatives  of  the  patients  and  it  is  the  opinion  of 
this  department  that  the  same  should  be  taken  into  consideration 
when  estimating  the  amount  of  the  receipts  under  Seotlon  1. 


Respectfully  submitted, 


0LLIYER  W.  NOLEN, 
Assistant  Attorney  General 


APPROVED : 


iioY  MeiSWMcK, 

Attorney  General 
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taxation: 


House  Bill  134  Extra  session,  applies  to  penalty 
on  "taxes",  doss  not  apply  to  drainage  district 

assessments. 


//  v ^ 
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Hon.  cnarlee  Young 
Treasurer 
L&vlngston  County 
Chllllootbe,  Missouri 


Dear  Mr.  Young: 

Acknowledgment  Is  aads  of  a request  for  an  oolalon  of 
this  offlos  bearing  upon  tbs  following  subject: 

■please  advise  ns  whether  or  not  House  Bill  124 
applies  to  drainage  taxes.  This  bill  provides 
that  all  pen  1 ties  and  Interest  on  personal  and 
real  estate  taxes  shall  be  coaputed  after  April 
13,  1934,  on  the  sane  penalty  basis  as  the  taxes 
delinquent  for  tbs  year  1933,  and  I was  wonder- 
ing If  this  not  applies  to  drainage  taxes." 

House  Bill  124,  Introduced  by  Representative  Cllnkscales 
of  Boone  County,  Is  found  st  page  IBB  Lavs  of  Missouri  Extra 
Session,  1933-34,  and  reads  as  follows: 

"Beetlon  1.  Penalties  and  Interest— how  oon- 
puted. — That  all  penalties  and  interest  on  per- 
sonal and  &eal  As tats  Taxes,  delinquent  for  the 
year  1932  iad  prior  years  shall  be  ooaputed  after 
December  31,  1933,  on  the  sane  penalty  basis  as 
the  taxes  delinquent  for  the  year  1933  until 
pala. " 

By  virtue  of  the  foregoing  seotlon  specific  relief  Is 
given  delinquent  taxpayers  as  to  penalties  and  Interest  on 
■personal  and  real  estate  taxes."  The  gist  of  your  inquiry 
Is  to  be  dsteralued  by  the  Interpretation  that  is  to  be  put 
upon  the  word  "taxes"  as  used  In  the  foregoing  statute.  If 
we  can  arrive  st  a proper  determination  of  the  purport  of 
this  tsra  as  used  In  the  phrase  "personal  and  real  estate 
taxes"  we  will  have  determined  whether  or  not  drslnage  assess- 
ments are  lnoluded  within  thft  term  and  the  penalties  and 
interest  thereon  are  to  be  ooaputed  upon  the  same  penalty 
basis  as  assessments  for  the  year  1933. 


Hon.  Charles  Young 


November  12,  1934 


I. 

GENERALLY  SPEAKING  'TAXES' 

DO  NOT  INCLUDE  SPECIAL  BENEFIT 
ASSESSMENT. 


Turning  to  26  R.  C.  L.  page  83,  we  find  the  following: 

■There  ere,  however,  well  recognised  die- 
tlnctloaa  between  epeolal  assessments  end 
taxes  levied  for  general  revenue  purposes, 
end  the  terne  'assessments'  end  *tax*  or 
'taxation, ■ ae  used  In  oonstitutlone  and 
statutes,  are  not  synonymous,  but  have  been 
given  eutlrely  distinct  aeanlnge  by  the 
oourts.'  • • •• 

And  again  on  page  90  we  find: 

■It  is  the  well  settled  general  rule  that 
special  assessments  for  local  Improvements 
are  not  taxes  within  the  neanlng  of  the  con- 
stitutional provision  that  taxation  shall 
be  equal  and  uniform  throughout  the  state, 
oountj,  or  municipality  laying  the  tax.*  • •• 

This  latter  general  statement  of  lav  is  recognised  in  70  A.  L.  R. 
page  12fc>2. 

In  other  states,  we  find  these  general  rules  have  been 
adopted  by  the  great  majority.  Ve  refer  to  but  a few  of  them.  One 
of  the  earliest  oases  la  that  of  In  Re  The  Mayor  of  lew  York,  11 
John  77.  several  churches  owning  property  on  Nassau  Street  had 
been  specially  taxed  for  the  Improvement  of  that  thoroughfare.  The 
ohurehes  claimed  that  they  were  exempt  from  the  operation  of  the 
tax  beoause  of  the  provisions  of  the  lev  York  state  law  which  pro- 
vided: 


'Ho  real  estate  belonging  to  any  churoh 
shall  be  taxed  by  any  law  of  thla  state.' 

The  Court  determined  that  'taxed*  referred  to  general  taxes  to  be 
assessed  for  the  benefit  of  the  town,  county  and  state  at  largo, 
and  not  to  epeolal  benefit  assessments. 


Hon.  Charles  Young 
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Py  virtue  of  a special  constitutional  provision  of  the 
constitution  of  the  St  te  of  Texes,  the  .ener-1  statute  of  limitation 
does  not  operate  upon  ■•taxes*  and  is  n>  defense  to  a suit  for  *ta-e  . 
In  the  case  of  '-‘lty  of  Cisco  vs.  Varner,  8 9.  *.  (2d)  311,  Verner 
had  sued  to  cancel  the  lien  of  special  tax  bills  reorenentlnr  local 
improvements,  and  asserted  the  statute  of  Halt  tion  against  the 
City's  oross  action  to  enforoe  the  tax  hills.  The  Court  held  that 
k local  benefit  assessment  was  not  a tr-  and  therefore  Varner  was 
privileged  to  interpose  thr  statute  of  limitation , 1.  c.  312: 

•The  assessment  for  the  looal  improvements 
in  Question  is  not  a tax,  within  the  mean- 
ing of  the  Constitution  nd  laws  of  this 
state,  Much  as  would  prevent  the  running  of 
the  statute  of  lie  it  tion  a-  f Inst  a municipal 
corporation,  suin'  to  enforce,  r-s  against  an 
abutting  lando-ner,  a olala  and  an  alleged 
lien  8ecuirln  the  sans.*  • * •• 

From  the  foregoing  it  is  clear  that  in  ths  general  and 
accepted  sense  the  tern  “tax*  does  not  Include  a special  enefit 
assessment.  Let  u > no  . turn  to  our  own  oases  to  see  the  construction 
th  t has  been  placed  unon  these  terns  by  our  own  Courts  in  analogous 
situations. 


XI. 

— ^itnsouRi  Dstciaicr*  c h'true 

"TA  TO  SACLUDS  SPECIAL 
p-.n.-sn  a : ^ 'kkt. 


tfhnt  appears  to  e the  first  case  in  which  this  question 
is  raised,  in  respect  to  the  drainage  or  levee  district  law  of  this 
state,  la  the  case  of  the  Xgyptian  ‘‘eves  Company  vs.  Hardin,  27  Mo. 
495.  In  tula  oass  a corporation  hao  .cen  authorised  to  construct 
levees  and  cl  canals  for  the  pur  roe  of  reolaltRlng  from  overflow 
a district  of  country  oetween  the  bee  Moines,  t ox  and  Mia* isslnpl 
rivers  in  Clark  County.  It  also  suthorlred  the  fund  neoertsary  for 
such  improvements  to  oe  raised  by  tax  not  to  exceed  fifty  cents 
per  acre,  on  the  landholders  of  the  district.  Suit  was  brought  to 
r eoiver  some  of  the  assessments  and  the  defense  made  by  the  land- 
owners  was  th't  the  act  was  unconstitutional  because  the  land  was 
tr.  , ed  oy  the  acre  and  not  in  pro  ortion  to  its  value.  Passing  upon 
t is  oojeotion  the  Court  stated,  1.  c.  496: 
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••  * • Tnt  provision  of  our  stato  constitution, 
which  requires  taxation  to  bs  proportioned  to 
the  value  of  the  property  on  which  It  le  laid, 
le  only  applicable  to  taxation  In  lte  usual, 
ordinary  and  received  aenee,  and  le,  therefore, 
United  to  taxation  for  general  purpoaea  alone, 
where  the  aoney  raised  by  the  tax  goes  Into 
the  state  treasury,  or  the  county  treasury,  or 
the  general  fund  of  soae  city  or  town,  and  le 
applicable  to  any  person  to  which  the  legis- 
lative body  of  such  state,  county  or  town  any 
ohoose  to  apply  It,  and  is  not  Intended  to 
apply  to  local  assessaents,  where  the  aoney 
raised  le  to  be  expended  on  the  property  taxed. 
These  local  asseesaente  are  not  necessarily, 
under  our  constitution,  apportioned  by  re- 
ference to  the  value  of  the  property  assessed, 
but  aay  be  regulated  by  the  value  of  the  bene- 
fit which  the  laproveaent,  to  which  the  aoney 
Is  devoted,  le  expected  to  confer  on  the  pro- 
prietor. Legislative  sanction  of  suoh  assess- 
ments is  usually  brought  about  by  the  notion 
of  the  parties  Interested,  and  It  Is  for  the 
legislature  to  deteralne  In  what  ratlonthe 
burden  shall  be  distributed.  It  ought  to  be 
according  to  the  value  of  the  benefit  to  be 
derived;  but.  If  the  plan  adopted  should 
not.  In  the  opinion  of  the  judiciary,  attain 
the  object.  It  le  still  not  their  province 
to  Interfere.*  • • •• 

This  distinction  Is  aleo  made  In  the  oaee  of  Morrison 
Morey,  146  mo.  643-o64; 

-dut  snlle  It  le  a public  subdivision  of  the 

State  and  not  a private  corporation.  It  does 
not  follow  that  the  noney  to  be  raised  from 
the  landowners  to  carry  out  the  objects  In- 
tended, le  a tax.  It  le  an  asseeeaent  which 
Is  justified  by  the  benefit,  publlo  and  pri- 
vate, conferred.  The  cost  of  the  abatement 
of  nuisances,  for  the  construction  of  sewers 
or  for  the  laproveaent  of  a street,  aay  be 
assessed  against  the  property  benefited,  not- 
withstanding the  public  and  the  owner  are 
both  Interested.  As  a tax  It  would  be  un- 
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constl tutlonal , because  not  uni fora  (Con- 
stitution, Ssc.  3,  art  10)  and  because  not 
In  proportion  to  th«  Talus  of  the  property 
(Const,  sec,  4,  art.  10)  and  because  It  le 
prohibited  by  the  limitations  of  seotion 
12  of  artlols  X of  our  Constitution,  but 
being  an  assessment  of  benefits  and  In  no 
sense  « tar  It  is  a constitutional  exercise 
of  the  power  of  the  State.*  • • •• 

That  * taxation*  ae  used  In  the  constitution  does  not 
enbraoe  drainage  and  lewee  district  assessments  and  assessments  for 

similar  projects  is  established  without  a question  of  a doubt.  Of 
the  more  recent  oaeoe  so  holding,  we  refer  to  State  ex  rel.  Drainage 
District  ts.  Thompson,  41  s.  «.  (2d)  941-945,  wherein  It  Is  stated: 

"The  uniform  tax  clause  of  our  Oonetltution 
inToked  by  respondent  has  no  application  to 
this  case  for  the  reason  that  special  assess- 
ments lewled  In  a drainage  dletrlot  to  pay 
for  local  impro  Tenants  made  In  the  distrlet 
are  not  taxes  within  the  meaning  of  this 
clause  of  the  Constitution.*  • • 

And  In  the  more  reoent  oaee  of  8tate  ts.  Sewer  Dletrlot, 

58  S.  V.  (2d)  98b-995,  It  le  said: 

•*  * • but  a more  sweeping  and  conoluelTS 
answer  Is  that  the  constitutional  proTlelons 
invoked  do  not  apply  to  such  taxes,  because 
they  axe  special  taxes  In  the  nature  of 
benefit  aesessments.  State  ex  Inf.  Atty. 

Gen.  t.  Curtis,  supra,  319  Ho.  loc.  olt. 

334,  4 3.  I.  (2d)  loo.  clt.  473.*  • • •• 

While  It  Is  certain  from  the  foregoing  that  "taxation" 
as  used  In  the  Constitution  does  not  lnolude  special  benefit  aseess- 
ment,  still  our  problem  Is  to  determine  whether  or  not  the  word 
"taxes"  as  used  In  this  statutory  enactment  Is  to  be  oonstrued  to 
lnolude  drainage  assessments.  It  Is  of  course  a cardinal  rule  of 
oonetruotloa  that  words  In  any  statute  are  to  be  ueed  In  their 
usual  and  ordinary  sense,  bets  ts.  Kansas  City  Southern  Railway 
Company,  314  Ho.  390-411: 
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"•  * ‘‘The  groat  fundamental  rule  In  oon- 
■truing  statute*  is  to  ascertain  and  giro 
of foot  to  the  intontion  of  the  Logiolaturo. 

This  intontion,  however,  oust  bo  the  intontion 
ao  expressed  in  tho  otatuto,  and  where  tho 
■eaning  of  the  language  uood  is  plain,  it 
aust  be  given  effect  by  tho  oourto,  or  they 
would  bo  assuming  legislative  authority.' 
and  la  3d  Oyo.  1114,  it  lo  furthermore  said: 

•In  the  interpretation  of  statutes,  words  la 
common  use  are  to  be  construed  in  their  natural, 
plain,  and  ordinary  signification.  It  is  a 
very  well-settled  rule  that  so  long  ae  the 
language  used  ie  unambiguous,  a departure  from 
its  natural  meaning  le  aot  justified  by  any 
consideration  of  lte  consequences,  or  of 
publlo  policy,  ana  1 t is  the  plain  duty  of 
the  court  to  give  it  force  and  effect.'*  • •• 

If  such  be  the  case,  there  can  be  little  doubt  but  that 
• taxes"  when  used  in  its  ordinary  and  usual  sense  does  not  lnoludo 
special  benefit,  and  therefore,  in  the  Instant  aot  does  not  laolude 
special  benefit  assessments.  Old  not  the  Court  in  the  Egyptian 
Levee  case  supra,  place  the  interpretation  upon  the  word  "taxation" 
in  its  "usual,  ordin  tj  and  received  sense?  and  therefore  held 
that  it  was  "limited  to  taxation  for  general  purposes  aloneT"  Ve 
think  then  as  a matter  of  construction  this  1*  clear,  but  refer  to 
a few  additional  oases  to  fortify  our  position.  Ve  refer  to  the 
following  quotation  from  sohwab  vs.  City  of  St. Louis,  374  s.  V. 
1058-1062 : 

"*  • -in  approaching  a discussion  of  the 
question  in  hhnd,  it  may  be  conceded  ae  well 
settled  and  established  in  this  state  that, 
while  aasesemente  for  special  beneflte  and 
for  local  improvements  in  a broad  sense  are 
referable  to  the  taxing  power,  yet  they  are 
not  taxes  in  the  general  acceptation  and 
use  of  that  term,  which  usually  applies  to 
imposts  levied  for  revenue  or  governmental 
purposes  only,  such  has  been  the  uniform 
holding  of  this  court.*  • • 
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Ve  also  refer  to  the  case  of  Co  pm  ex  ce  Truat  Company  vs. 
Syndicate  Lot  Company,  333  a.  *.  105b.  In  this  caaa  tna  Court  had 
for  conatruotlon  certain  terms  of  the  charter  of  the  City  of 
Kansas  City.  The  following  statement  of  Judge  Bland  of  the  Kansas 
City  Court  of  Appeals  affirms  this  position,  1.  o.  1056: 

•A  decision  of  this  question  rests  upon  the 
construction  of  the  words  ' special  taxes  or 
assessments'  as  used  in  this  section  and 
artiole  of  the  oharter.  Ordinarily,  the  words, 

' tax  or  taxes,'  do  not  lnolude  local  assess- 
ments, unless  there  be  something  in  the  lan- 
guage where  the  word  is  found  to  lndloate  such 
an  intention.*  • ••  • • • * 

"By  the  use  of  the  word  » assessments'  in 
connection  with  the  words  'special  taxes,' 
the  framers  of  the  charter  buf  t.  have  meant 
someth lag  more  than  ' taxes. * a»  that  word  is 
usually  Tons  trued  to  mean.  In  fact,  it  is 
clearly  incloated  in  tue  charter  that  the 
' words  'special  taxes  or  assessments'  refer 

to  tax  bills.*  • • 

The  law  ua-iax  discussion  is  short  and  therefore  there  is 
little  ground  to  eover  in  our  Inquiry  as  to  whether  or  not  the 
other  words  of  the  statute  lndloate  a different  meaning.  The  terms 
“personal  and  real  estate*  clearly  Bndloatc  an  intention  only  to 
lnolude  ad  walorem  taxes.  If  any  benefit  le  to  be  derived  from  the 
use  of  these  various  terms  by  the  legislature  in  the  construction 
of  this  not,  it  must  be  observed  that  the  use  of  the  terms  "personal 
and  real  estate*  Indicate  an  intention  to  cover  that  field  of 
taxation  which  may  be  commonly  brought  within  the  term  as  "ad  valorem 
taxes.*  Certainly  the  term  *real  estate  taxes*  by  Itself  dees  not 
Indicate  an  intention  to  cover  drainage  assessment  for  throughout 
the  statute  these  assessments  are  referred  to  as  “drainage  taxes" 
and  are  at  no  place  designated  as  "real  estate  taxes.*  Therefore, 
if  oosLuon  nomenclature  le  to  be  considered,  drainage  assessments 
are  not  to  be  induced  in  the  term  "personal  and  real  estate  taxes." 

In  concluding  we  elsh  to  direct  final  attention  to  the 
case  of  Aanney  ve.  City  of  Cape  Girardeau,  355  llo.  514.  in  this 
case  the  court  was  considering  the  validity  of  benefit  assessments 
for  street  improvements.  Judge  Lamm  stated,  1.  o.  518: 


Hon.  Charles  Young 


6— 


November  12,  1934 


"The  accepted  doctrine  Is  that  spec lei 
aesessme nta  for  local  Improvements,  while, 

In  e broed  sense,  referable  to  the  taxing 
power,  ere  not  taxes  for  public  purposes 
or  tu>es  at  all  within  the  purview  and  the 
sense  of  the  constitutional  provision  In- 
voked $r  within  tht?  sense  and  purview  of 
other  .Sections  oT Th t ar 1 1 cl's  on  revenue 
and  Taxation.  * • * •" 

It  therefore  appears  that  the  foregoing  oaee  le  direct  authority 
for  holding  that  "taxes"  as  used  in  the  chapter  on  revenue  and 
taxation,  are  not  intended  to  and  do  not  lnolude  benefit  assessments 
for  special  or  local  improvements.  It  cannot  be  seriously  argued 
that  the  bill  under  consideration  le  not  a portion  of  the  chapter 
of  taxation  and  revenue  ae  It  will  unquestionably  take  Its  place 
therein  at  the  time  of  the  next  revision.  Persuasive  of  this 
position  le  the  heading  as  found  on  pegs  166,  which  reads  me  follows: 

"Taxation  And  Revenue:  Relating  to  Delin- 
quent Taxee  for  the  Tab*  1932  and  Prior  Years. " 

This  definitely  lndloatee  its  place  as  a part  of  the  lew  on  taxation 
and  revenue  of  our  state,  and  without  question  It  would  be  entirely 
out  of  place  In  any  other  Chapter  of  our  Revised  Statutes. 


CUMCLUBIOl. 

In  view  of  the  foregoing  it  Is  the  opinion  of  this  offloe 
that  Rouse  Bill  124  of  the  Extra  Session  of  the  67th  General  Assembly, 
as  enacted,  does  not  yet  apply  to  or  Include  wbet  la  commonly  but 
erroneously  termed  ae  "drainage  taxes. ■ 


Respectfully  submitted. 


APPROVED: 


HARRY  G.  VALTIER,  Jr. 
Assistant  Attorney  General 


ROY  1'criTTRICE, 
Attorney  General 
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